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This is the thirtieth issue of the Federal Habeas Corpus Update. The Update is

intended to serve as a guide to various procedural trends and issues commonly arising

in federal habeas corpus cases, and to provide users with information regarding

developments arising from the Antiterrorism and Effective Death Penalty Act of 1996.

The case descriptions are intentionally succinct in order to enable the reader to quickly

scan the Update and find decisions which may be helpful to their case or which may

be worth a more detailed look. The Update is compiled by reviewing all federal habeas

corpus cases pending in the Supreme Court and all published (and available

unpublished) decisions by the federal courts of appeals and the federal district courts. 

The review of cases in the Update began on January 1, 1994.1  

The structure of the Update is straightforward.  Part I contains habeas corpus

and other potentially relevant cases pending in or already decided by the Supreme

Court of the United States.  Part II contains case summaries on a variety of procedural

and AEDPA issues that frequently arise in habeas proceedings.  Part III contains

summaries of all successful habeas cases. 

The authors of the Update welcome news of any relevant unpublished decisions

by the courts of appeals and district courts, important cases or trends which may have

been overlooked, and any other suggestions regarding format, style or other ways in

which we can make the Federal Habeas Corpus Update a more useful document to

attorneys representing petitioners in federal habeas corpus proceedings. This

information should be sent to Keir Weyble at keir@blumelaw.com.

1However, readers should note that not all decisions of the lower federal courts are contained
in this collection.  A case is only included if, in the authors’ opinion it: contains some novel procedural
issue; is indicative of an important procedural trend; is favorable to the petitioner; or, is otherwise
useful to attorneys representing inmates with cases pending in federal habeas corpus proceedings. 
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I.   UNITED STATES SUPREME COURT

A. Habeas Cases Currently Pending in the Supreme Court

B. Habeas Cases Recently Decided by the Supreme Court

C. Other Potentially Relevant Cases Pending in the Supreme Court

D. Other Potentially Relevant Decisions



A. HABEAS CASES CURRENTLY PENDING IN THE SUPREME COURT

1) Carpenter v. Murphy, 138 S.Ct. 2026 (May 21, 2018) (order granting certiorari) (decision
below:  875 F.3d 896 (10th Cir. 2017)).  The Court granted the state’s petition challenging
the grant of federal habeas relief and presenting the following question: 

Whether the 1866 territorial boundaries of the Creek Nation within the
former Indian Territory of eastern Oklahoma constitute an “Indian
reservation” today under 18 U.S.C. § 1151(a).
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B. HABEAS CASES DECIDED BY THE SUPREME COURT

1) California v. Roy, 519 U.S. 2 (1996) (per curiam).  The Court reversed and remanded the
decision of the en banc Ninth Circuit, which had granted habeas relief on the ground that the
trial court’s erroneous instruction, which failed to include the essential element of intent in
a first degree murder charge, was not harmless. The Court found that the Ninth Circuit’s
harmless error analysis, which drew primarily from the concurrence in Carella v. California,
491 U.S. 263 (1989), and allowed a finding of harmlessness “only if review of the facts found
by the jury establishes that the jury necessarily found the omitted element,” 81 F.3d  863, 867
(1996), was not sufficiently deferential in light of the Court’s decisions in Brecht and O’Neal.
Because the error at issue was clearly trial error and “[t]he state courts . . . applied harmless-
error analysis of the strict [Chapman] variety,” the Court determined that the standard set
forth in Brecht and O’Neal, rather than the analysis suggested in Carella, was to be employed
in assessing its harmlessness vel non.  519 U.S. at 5.

Justice Scalia, concurring in the remand, cited Sullivan v. Louisiana, 508 U.S. 275
(1993) and suggested that, because a defendant is entitled to a verdict that “he is guilty of
each necessary element of the crime,” the error at issue here “can be harmless only if the jury
verdict on other points effectively embraces this one or if it is impossible, upon the evidence,
to have found what the verdict did find without finding this point as well.” 519 U.S. at 7. This
analysis, however, must still be conducted within the framework of Brecht and O’Neal.

2) Lambrix v. Singletary, 520 U.S. 518 (1997) The Court (5-4) held that Espinosa v. Florida,
505 U.S. 1079 (1992), which held that where a sentencing judge in a weighing state is
required to give deference to a jury’s advisory sentencing recommendation, neither the judge
nor the jury may constitutionally weigh invalid aggravating circumstances, established a new
rule of procedure inapplicable to cases which were final on direct review at the time Espinosa
was decided. 

The majority opinion, authored by Justice Scalia (and joined by Justices Rehnquist,
Kennedy, Souter and Thomas) first discussed the state’s contention that petitioner’s Espinosa
claim was procedurally barred, an issue which was not addressed by the court of appeals.  The
Court stated that “the procedural-bar issue should [ordinarily] be considered first.” 520 U.S.
at 524.  The court explained that its previous announcements that the Teague retroactivity
question was a “threshold matter” only meant that “the Teague issue should be addressed
before considering the merits of the claim.” Id. Because it “undermines the criminal justice
system. . . when a federal court permits [a State’s procedural rules] to be readily evaded” and
because  “[c]onstitutional issues are generally to be avoided,” and because the “Teague
inquiry requires a detailed analysis of federal constitutional law,” the procedural bar issue
should ordinarily be considered first.  However, the Court declined to remand the case so as
not to “prolong this litigation.” Id.

On the new rule issue, the majority, surveying the “legal landscape” at the time
Lambrix’ conviction became final, concluded that Espinosa was not dictated by precedent. 
First, Justice Scalia noted that Espinosa “did not purport to rely upon any controlling
precedent,” but “cited only a single case, Baldwin v. Alabama, 472 U.S. 372, 382 (1985),” and
even “that lone citation [was introduced] with a ‘cf.’ - an introductory signal which shows
authority that supports the point in dictum or by analogy, not one that ‘controls’ or ‘dictates’
the result.” 520 U.S. at 528. Then, analyzing the cases “relied upon most heavily by
petitioner”-- Godfrey v. Georgia, 446 U.S. 420 (1980); Maynard v. Cartwright, 486 U.S. 356
(1988); and, Clemons v. Mississippi, 494 U.S. 738 (1990) -- the majority concluded that these
cases suggested that “as late as 1990, if a Florida trial court determined that the defendant’s
conduct fell within the narrowed HAC aggravator, the sentence would satisfy the Eighth
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Amendment.” 520 U.S. at 530.  Thus Espinosa, which held to the contrary, was a new rule. 
The majority also rejected petitioner’s contention that Espinosa was not a new rule because
it was a per curiam decision. The Court stated that “[w]hatever inference of established law
a summary, per curiam disposition might normally carry is precluded by the peculiar
circumstances surrounding the summary per curiam in Espinosa,” because “just three weeks
prior to our issuance of Espinosa, we had decided a case [Sochor v. Florida, 504 U.S. 527
(1992)] that raised the identical issue, but the issue was not decided because “the defendant
had failed to preserve his objection in the state courts.”  520 U.S. at 539.  Thus, in the Court’s
view, Espinosa was “only in the most technical sense an ‘unargued’ case.” Id.  

The majority then noted that “[m]ost of the dissent is devoted to making a forceful
case that Espinosa was a reasonable interpretation of prior law -- perhaps even the most
reasonable one.  But the Teague inquiry -- which is applied to Supreme Court decisions that
are, one most hope, usually the most reasonable interpretation of prior law--requires more
than that.  It asks whether Espinosa was dictated by precedent -- i.e., whether no other
interpretation was reasonable.” 520 U.S. at 538. 

After finding that neither of Teague’s two exceptions applied, the Court affirmed the
denial of habeas corpus relief.

Justice Stevens dissented, joined by Justices Ginsburg and Breyer. Justice O’Connor
also dissented on the basis that the case should be remanded to the court of appeals to
determine the procedural default issue and that it was “premature to address the State’s
contention that petitioner’s Espinosa claim is barred on Teague grounds.” However, she noted
that “since the Court reaches the question, I wish to express my agreement with Justice
Stevens’ resolution of the Teague issue.” 520 U.S. at 547.

3) Bracy v. Gramley, 520 U.S. 899 (1997). In a unanimous opinion authored by Justice
Rehnquist, the Court held that “petitioner has made a sufficient factual showing to establish
‘good cause,’ as required by Habeas Corpus Rule 6(a), for discovery on his claim of actual
judicial bias.” 520 U.S. at 901. Petitioner was tried, convicted and sentenced to death before
then Illinois state court judge Thomas Maloney. Maloney was later convicted of taking bribes
from criminal defendants to fix criminal cases as part of “Operation Greylord.”  Petitioner
alleged in his federal petition that he was denied a fair trial because “in order to cover up the
fact that [Maloney] was taking bribes from defendants in some cases, [he] was prosecution
oriented in other cases.” 520 U.S. at 902. The district court denied relief and denied
petitioner’s motion for discovery-- which requested the sealed transcript of Maloney’s trial,
reasonable access to the prosecution’s materials in Maloney’s case and the opportunity to
depose persons associated with Maloney--on the basis that the allegations contained
“insufficient specificity or good cause.” Id. The court of appeals affirmed “because petitioner
failed to uncover any evidence of actual bias without discovery,” thus, in the court of appeals’
view, “the probability is slight that a program of depositions aimed at crooks and their
accomplices . . .will yield such evidence.”  520 U.S. at 903. 

The Court first identified the essential elements of petitioner’s judicial-bias claim,
which were a “fair trial in a fair tribunal,” and concluded that if petitioner could demonstrate
that Maloney engaged in “compensatory, camouflaging bias in petitioner’s own case” to hide
his “taking of bribes from some criminal defendants” then the Due Process Clause would be
violated.  520 U.S. at 905. Thus, while the Court noted that the court of appeals may have
correctly predicted that “petitioner will be unable to obtain evidence to support a finding of
actual bias,” he nevertheless had established “good cause for discovery.” 520 U.S. at 909.
Since petitioner’s allegations provided “reason to believe that the petitioner may, if the facts
are fully developed, be able to demonstrate that he is . . . entitled to relief,” it was an abuse
of discretion for the district court to refuse any discovery. Id. The Court left it to the  district
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court to determine the “scope and extent” of discovery. Id.

4) O’Dell v. Netherland, 521 U.S. 151 (1997).  The Supreme Court held (5-4) that its decision
in Simmons v. South Carolina, 512 U.S. 154 (1994), which “requires that a capital defendant
be permitted to inform his sentencing jury that he is parole-ineligible if the prosecution argues
that he presents a future danger,” announced a new rule under Teague, and therefore could
not “be used to disturb petitioner’s death sentence,” which became final in 1988. 521 U.S. at
153. Writing for the majority, Justice Thomas (joined by Justices Rehnquist, O’Connor, Scalia
and Kennedy) explained that Teague forbids disturbing a final state court judgment “unless
it can be said that a state court, at the time the conviction or sentence became final, would
have acted objectively unreasonably by not extending the relief later sought in federal court.” 
521 U.S. at 156. Justice Thomas began by labeling the rule in Simmons as “an unlikely
candidate for ‘old-rule’ status” because “[t]he array of views expressed [by the Justices] in
Simmons itself suggests that the rule announced there was, in light of this Court’s precedent,
‘susceptible to debate among reasonable minds.’” 521 U.S. at 159-160. 

Petitioner contended that a reasonable jurist would have felt compelled to grant the
relief he sought by the Court’s decisions in Skipper and Gardner, both of which predated
petitioner’s conviction and were relied upon in the Simmons decision. Rejecting this assertion,
Justice Thomas drew a distinction between Skipper and Gardner on the one hand -- cases
concerning the ability to present the jury with “information about a defendant” -- and
Simmons on the other -- a case concerning the capital defendant’s ability “to describe the
extant legal regime.”  521 U.S. at 162.  He also pointed to the existence in 1988 of California
v. Ramos, 463 U.S. 992 (1983) and Caldwell v. Mississippi, 472 U.S. 320 (1985), both cases
dealing with providing the jury with post-sentencing information, for the proposition that
reasonable jurists in 1988 “could have drawn a distinction between information about a
defendant and information concerning the extant legal regime,” with the former group being
controlled by Skipper and Gardner, and the latter not. 521 U.S. at 165. Against this legal
backdrop, Justice Thomas concluded that “a reasonable jurist in 1988 would not have felt
compelled to adopt the rule later set out in Simmons.” Id. Finally, petitioner’s contention that
the rule in Simmons fits within the second exception to the Teague new rule bar, allowing
retroactive application of “watershed rules of criminal procedure,” was also rejected. 521 U.S.
at 167. 

Justice Stevens, joined by Justices Souter, Ginsburg and Breyer, dissented arguing
both that Simmons did not announce a new rule and that, even if it did, the rule in Simmons
fits within the second Teague exception because “it is of such importance to the accuracy and
fairness of a capital sentencing proceeding that it should be applied consistently to all
prisoners whose death sentences were imposed in violation of the rule . . .” 521 U.S. at 173. 

5) Lindh v. Murphy, 521 U.S. 320 (1997).  Justice Souter, writing for a 5-4 majority (joined by
Justices Stevens, O’Connor, Ginsburg and Breyer), concluded that the Chapter 153
Amendments [the amendments applicable to all habeas corpus cases] to the habeas corpus
statutes, contained in the Antiterrorism and Effective Death Penalty Act of 1996, did not
apply to “applications that were already pending when the Act was passed.” Applying the
Landgraf v. USI Film Products, 511 U.S. 244 (1994), analysis for determining the
retroactivity of new congressional statutes, the Court, applying “normal rules of [statutory]
construction” held that “the statute reveals Congress’s intent to apply the amendments to
Chapter 153 only to such cases as were filed after the statutes’s enactment.” 521 U.S. at 326.
The Court embraced the negative inference which arises from the fact that  section 107(c) of
the act expressly stated that “‘Chapter 154 [which contains the “opt-in” provisions for capital
cases in qualifying jurisdictions] . . . shall apply to cases pending on or after the date of
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enactment of this Act.” Id. Thus the majority concluded: “We read this provision of section
107(c), expressly applying Chapter 154 to all cases pending at enactment, as indicating
implicitly that the amendments to Chapter 153 were assumed and meant to apply to the
general run of habeas cases only when those cases had been filed after the date of the Act.”
Id. The Court noted that the negative inference was supported by the fact that the two chapters
were part of a single bill and did not “evolve[] separately.” 521 U.S. at 329. The negative
inference, the Court stated, is strongest when “the portions of the statute treated differently
had already been joined together and were being considered when the language raising the
implication was inserted.” 521 U.S. at 330. The Court also believed that the negative
inference was supported by section 2264(b) of Chapter 154, which provides that “following
review subject to subsections (a), (d), and (e) of section 2254, the court should rule on the
claims.”  This section indicated that “when a pending case is also an expedited capital case
subject to chapter 154, the new provisions of section 2254(d) and (e) will apply to that case.” 
521 U.S. at 335. This, in the Court’s view, “confirms that Congress assumed that in the
absence of such a provision, sections 2254(d) and (e) (as new parts of Chapter 153) would not
apply to pending cases.” Id. The Court noted that while there were some conflicting possible
inferences arising from various provisions of the AEDPA “in a world of silk purses and pigs’
ears, the Act is not a silk purse of statutory drafting” and “our analysis accords more
coherence to sections 107(c) and 2264(b) than any rival we have examined.” 521 U.S. at 336. 

Justice Rehnquist, joined by Justices Scalia, Kennedy and Thomas, dissented
acknowledging that while “Congress might have intended that omission [in 107(c)] to signal
its intent that Chapter 153 not apply to pending cases. . . .there are other, equally plausible
alternatives.” Id. Not finding the negative inference strong enough, Justice Rehnquist would
have gone on and applied ordinary retroactivity principles and doing so would have found the
Chapter 153 amendments applicable because (1) the modifications are procedural; (2) habeas
corpus is a prospective remedy; (3) the changes are jurisdictional. 521 U.S. at 337-345.

6) Trest v. Cain, 522 U.S. 87 (1997).  In a brief opinion by Justice Breyer, the unanimous Court
held that “[a] court of appeals is not ‘required’ to raise the issue of procedural default sua
sponte.” 522 U.S. at 89.  The Court reiterated that “procedural default is normally a ‘defense’
that the State is ‘obligated to raise’ and ‘preserv[e]’ if it is not to ‘lose the right to assert the
defense thereafter.’” (internal citations omitted). Id. Before remanding for further
proceedings, the Court remarked that, “[w]e do not say that a court must always ask for
further briefing when it disposes of a case on a basis not previously argued. But often, as here,
that somewhat longer (and often fairer) way ‘round is the shortest way home.” 522 U.S. at 92. 

7) Buchanan v. Angelone, 522 U.S. 269 (1998). In this Virginia capital case, the Court
addressed “whether the Eighth Amendment requires that a capital jury be instructed on the
concept of mitigating evidence generally, or on particular statutory mitigating factors.” 522
U.S. at 270. Answering this question in the negative and affirming the judgment of the Fourth
Circuit, the majority (6-3) held that “[t]he absence of an instruction on the concept of
mitigation and of instructions on particular statutorily defined mitigating factors did not
violate the Eighth and Fourteenth Amendments to the United States Constitution.” 522 U.S.
at 279.

The penalty phase jury instruction in petitioner’s case made no reference to the
concept of mitigation, or to the specific statutory mitigating circumstances at issue. Rather,
the only arguable reference to the jury’s ability to consider such information came in the
following paragraph:

'If you find from the evidence that the Commonwealth has proved beyond a
reasonable doubt the requirements of the preceding paragraph, then you may
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fix the punishment of the Defendant at death or if you believe from all the
evidence that the death penalty is not justified, then you shall fix the
punishment of the Defendant at life imprisonment.

 522 U.S. at 272 n.1.
In approving the instruction in this case, the majority, through Chief Justice

Rehnquist, began by recognizing that the Court’s cases “have distinguished between two
different aspects of the capital sentencing process, the eligibility phase and the selection
phase,” and establishing that “it is only the selection phase that is at stake in [t]his case.”522
U.S. at 275. Petitioner argued that the Court’s decisions “indicate that the jury at the selection
phase must both have discretion to make an individualized determination and have that
discretion limited and channeled,” and that the “Eighth Amendment therefore requires the
court to instruct the jury on its obligation and authority to consider mitigating evidence, and
on particular mitigating factors deemed relevant by the State.” Id.

Rejecting these contentions, the majority explained that “petitioner . . . fails to
distinguish the differing constitutional treatment we have accorded [the eligibility and
selection] aspects of capital sentencing.  It is in regard to the eligibility phase that we have
stressed the need for channeling and limiting the jury’s discretion to ensure that the death
penalty is a proportionate punishment and therefore not arbitrary or capricious in its
imposition.  In contrast, in the selection phase, we have emphasized the need for a broad
inquiry into all relevant mitigating evidence to allow an individualized determination.” 522
U.S. at 275-276.  Accordingly, the “State may shape and structure the jury’s consideration of
mitigation so long as it does not preclude the jury from giving effect to any relevant mitigating
evidence.” 522 U.S. at 276.  Thus, while Boyde v. California, 494 U.S. 370 (1990),
established that the standard for assessing whether these principles have been violated is
“‘whether there is a reasonable likelihood that the jury has applied the challenged instruction
in a way that prevents the consideration of constitutionally relevant evidence,’” the Court has
“never gone further and held that the state must affirmatively structure in a particular way the
manner in which juries consider mitigating evidence.” Id. Rather, according to the majority,
the Court’s “decisions suggest that complete jury discretion [during the selection process] is
constitutionally permissible.” Id.

Applying these principles, the majority quickly concluded that the instruction in this
case was constitutional because it “did not foreclose the jury’s consideration of any mitigating
evidence.” 522 U.S. at 277. Rather, “[b]y directing the jury to base its decision on ‘all the
evidence,’ the instruction afforded jurors an opportunity to consider mitigating evidence.”
Additionally, the majority concluded that “the entire context in which the instructions were
given expressly informed the jury that it could consider mitigating evidence.” 522 U.S. at 278. 
The context the majority refers to consists of two days of trial testimony concerning
“petitioner’s family background and mental and emotional problems,” and the “extensive
arguments of both defense counsel and the prosecutor on the mitigating evidence . . ..” Id.
Essentially, the majority found it “unlikely that reasonable jurors would believe that the
court’s instructions” would foreclose consideration of evidence and argument that was so
important to the parties at trial. Id.

Justice Scalia concurred to reiterate his continuing adherence to the “view that the
Eighth Amendment does not, in any event, require that sentencing juries be given discretion
to consider mitigating evidence.” 522 U.S. at 279. He also pointed out the “incompatibility
between the Lockett-Eddings requirement and the holding of Furman . . . that the sentencer’s
discretion must be constrained to avoid arbitrary or freakish imposition of the death penalty,”
and argued that “[t]he Court's ongoing attempt to resolve that contradiction by drawing an
arbitrary line in the sand between the 'eligibility and selection phases' of the sentencing
decision is . . . incoherent and ultimately doomed to failure.” Id.
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Justice Breyer, joined by Justices Stevens and Ginsburg, dissented concluding that,
“taking the instructions and the context together, the judge’s instructions created a ‘reasonable
likelihood’ that the jury ‘applied the challenged instruction in a way that prevents the
consideration of constitutionally relevant evidence.’” 522 U.S. at 285. 

8) Spencer v. Kemna, 523 U.S. 1 (1998). The Court (Scalia, joined by Rehnquist, O’Connor,
Kennedy, Souter, Thomas, Ginsburg and Breyer) first determined that the district court’s
“conclusion that Spencer’s release from prison caused his petition to be moot because it no
longer satisfied the ‘in custody’ requirement of the habeas statute was in error” because
petitioner was in custody “at the time the petition was filed, which is all the ‘in custody’
provision of 28 U.S.C. §2254 requires.” 523 U.S. at 7.  The Court then considered the “more
substantial question” to be “whether petitioner’s subsequent release caused the petition to be
moot because it no longer presented a case or controversy under Article III . . .” Id. As to this
question, the Court acknowledged that it has been “willing to presume that a wrongful
criminal conviction has continuing collateral consequences . . .,” but pointed out that here,
petitioner was not challenging the validity of his conviction, but rather the “wrongful
termination of his parole status.” Id. After reviewing the origins of, and justifications for, the
presumption of  collateral consequences for criminal convictions, the Court “decline[d] to
presume that collateral consequences adequate to meet Article III’s injury-in-fact requirement
resulted from petitioner’s parole revocation.” 523 U.S. at 14. Finally, the Court also rejected
the four injuries-in-fact alleged by petitioner in support of the continuing vitality of his
petition, and concluded by affirming the Eighth’s Circuit’s dismissal of the petition as moot.

9) Calderon v. Thompson, 523 U.S. 538 (1998). The Court held (5-4) that the en banc Ninth
Circuit abused its discretion in sua sponte recalling the mandate in this California capital case.
Writing for the majority, Justice Kennedy (joined by Rehnquist, O’Connor, Scalia and
Thomas) first determined that, “[i]n a §2254 case, a prisoner’s motion to recall the mandate
on the basis of the merits of the underlying decision can be regarded as a second or successive
application for purposes of §2244(b),” and that, therefore, “[i]f the court grants such a motion,
its action is subject to AEDPA irrespective of whether the motion is based on old claims (.
. .) or new ones (. . .).”523 U.S. at 554. Here, however, because the Ninth Circuit acted sua
sponte and recalled the mandate based only upon the contents of Thompson’s first habeas
petition, the Ninth Circuit’s action “did not contravene the letter of AEDPA.” 523 U.S. at 554.

However, Justice Kennedy explained that “[a]lthough the terms of AEDPA do not
govern this case, a court of appeals must exercise its discretion in a manner consistent with
the objects of the statute.” 523 U.S. at 554. He then proceeded to a lengthy discussion of the
importance of finality, stating that “[w]hen lengthy federal proceedings have run their course
and a mandate denying relief has issued, finality acquires an added moral dimension. Only
with an assurance of real finality can the State execute its moral judgment in a case.” 523 U.S.
at 539.

On the basis of this overriding concern, the Court held “the general rule to be that,
where a federal court of appeals sua sponte recalls its mandate to revisit the merits of an
earlier decision denying habeas corpus relief to a state prisoner, the court abuses its discretion
unless it acts to avoid a miscarriage of justice as defined by our habeas corpus jurisprudence.”
523 U.S. at 558. This new standard, while “somewhat more lenient than the standard in
§2244(b)(2)(B),” “comports with the values and purposes underlying AEDPA” which,
although not governing in this case, “‘certainly inform [the Court’s] consideration.’” 523 U.S.
at 588.

Turning to the merits of petitioner’s actual innocence showing as made in his first
habeas petition, the Court quickly determined that petitioner had not satisfied either the
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Schlup or Sawyer standards. The Court therefore reversed the judgment of the Ninth Circuit
and remanded with instructions to reinstate the panel’s earlier mandate denying habeas relief.

Justice Souter (joined by Stevens, Ginsburg and Breyer) dissented from the majority’s 
adoption of the miscarriage of justice standard as the rule to be applied when deciding
whether to recall a mandate. Souter said that, while the “majority . . . adhere to the
terminology of abuse of discretion . . . it is abuse of discretion ‘informed by’ the 1996
amendments to the habeas corpus statute enacted by certain provisions of AEDPA . . ., and
so informed the abuse of discretion standard is beyond recognition.” 523 U.S. 571. He
explained further that, “[n]othing in AEDPA speaks to the courts of appeals’ inherent power
to recall a mandate, as such, and so long as the power over mandates is not abused to enable
prisoners to litigate otherwise forbidden ‘second or successive’ habeas petitions, . . . AEDPA
is not violated.” 523 U.S. at 572.  Thus, “[w]hatever policy the Court is pursuing, it is not the
policy of AEDPA.” 523 U.S. at 573.

10) Bousley v. United States, 523 U.S. 614 (1998). (Op. by Chief Justice Rehnquist, joined by
Justices O’Connor, Kennedy, Souter, Ginsburg and Breyer; Justice Stevens concurred in part
and dissented in part; Justice Scalia dissented, joined by Justice Thomas).  The Court held that
its decision in Teague v. Lane, 489 U.S. 288 (1989), does not prevent petitioner from relying
on Bailey v. United States, 516 U.S. 137 (1995) to support his claim that his guilty plea to
using a firearm in violation of 18 U.S.C. §924(c)(1) was involuntary because he was
misinformed by the trial court and his counsel as to the true nature of the charge against him.
The Court explained that “because Teague by its terms applies only to procedural rules, we
think it is inapplicable to the situation in which this Court decides the meaning of a criminal
statute enacted by Congress.” 523 U.S. at 615.

The Court did, however, determine that petitioner’s Bailey claim was procedurally
defaulted as a result of his failure to challenge his guilty plea on direct appeal, and that
petitioner was unable to demonstrate cause for the default. Reasoning that petitioner may be
able to meet the actual innocence standard necessary to overcome his default, however, the
Court remanded for further inquiry. With regard to the scope of that inquiry, the Court
explained:

the Government is not limited to the existing record to rebut any showing
that petitioner might make. Rather, on remand, the Government should be
permitted to present any evidence of petitioner’s guilt even if that evidence
was not presented during petitioner’s plea colloquy and would not normally
have been offered before our decision in Bailey. In cases where the
Government has foregone more serious charges in the course of plea
bargaining, petitioner’s showing of actual innocence must also extend to
those charges.

523 U.S. at 624
Finally, the Court clarified that, because petitioner’s indictment charged him only

with “using” a firearm -- as opposed to “carrying” -- “petitioner need demonstrate no more
than that he did not ‘use’ a firearm as that term is defined in Bailey” in order to overcome his
default. 523 U.S. at 616.

11) Stewart v. Martinez-Villareal, 523 U.S. 637 (1998). In this Arizona capital case, the Court
affirmed the judgment of the Ninth Circuit, which held §2244(b)’s bar to second or successive
applications for habeas relief inapplicable to petitioner’s Ford claim, which had been raised
in his first petition but dismissed by the district court as unripe. Writing for the 7-2 majority,
Chief Justice Rehnquist explained that “[t]his may have been the second time that respondent
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had asked the federal courts to provide relief on his Ford claim, but this does not mean that
there were two separate applications . . . There was only one application for habeas relief, and
the District Court ruled (or should have ruled) on each claim at the time it became ripe.” 523
U.S. at 638.  Rejecting the state’s contention that the Ford claim is subject to §2244(b), the
Court pointed out that “none of our cases . . . have ever suggested that a prisoner whose
habeas petition was dismissed for failure to exhaust state remedies, and who then did exhaust
those remedies and returned to federal court, was by such action filing a successive petition.”
523 U.S. at 638. Following this reasoning, the Court held that “respondent’s Ford claim . . .
should be treated in the same manner as the claim of a petitioner who returns to a federal
habeas court after exhausting state remedies.” 523 U.S. at 644.  In footnote 1, the Court
expressly reserved decision on the proper handling of a Ford claim raised for the first time
only after a petitioner has already completed one round of federal habeas review.

Justices Scalia, joined by Thomas, dissented, accusing the majority of “flout[ing] the
unmistakable language of the statute to avoid what it calls a ‘perverse’ result,” and asserting
that, “[a]s hard as it may be for this Court to swallow, in yesterday’s enactment of AEDPA
Congress curbed our prodigality with the Great Writ . . . ‘The mutilated [AEDPA] bears
ample testimony to the “day before yesterday” that judges insist is today.’” 523 U.S. at 648.
(internal citations omitted).

Justice Thomas, joined by Scalia, also dissented, arguing that the dictionary
definitions of “application” and “present” -- the words of §2244(b) -- compel the conclusion
that respondent’s Ford claim should be subjected to the AEDPA’s bar to successive requests
for relief. See 523 U.S. at 649.

12) Calderon v. Ashmus, 523 U.S. 740 (1998). The Supreme Court reversed the judgment of the
Ninth Circuit in this declaratory judgment action concerning California’s threats to invoke the
advantages of Chapter 154, and remanded with instructions to dismiss the respondent’s
complaint. The Court based this disposition on its conclusion that respondent’s class action
did not present a justiciable case or controversy as required by Article III. As Chief Justice
Rehnquist explained, 

The underlying “controversy” between petitioners and respondent is whether
respondent is entitled to federal habeas relief setting aside his sentence or
conviction obtained in the California courts. But no such final or conclusive
determination was sought in this action.  Instead, respondent carved out of
that claim only the question of whether, when he sought habeas relief,
California would be governed by Chapter 153 or by Chapter 154 in
defending the action.  Had he brought a habeas action itself, he undoubtedly
would have obtained such a determination, but he seeks to have that question
determined in anticipation of seeking habeas so that he will be better able to
know, for example, the time limits which govern the habeas action.

We think previous decisions of this Court bar the use of the
Declaratory Judgment Act for this purpose.  

523 U.S. at 746.
The Court further characterized this action as one that “attempts to gain a litigation

advantage by obtaining an advance ruling on an affirmative defense.” 523 U.S. at 747 .
[Editor’s note: This language may be useful in challenging the few existing rulings that the
§2244's statute of limitations is jurisdictional, as opposed to being an affirmative defense].
Finally, Chief Justice Rehnquist advised that, “[i]f the class members file habeas petitions,
and the State asserts Chapter 154, the members obviously can litigate California’s compliance
with Chapter 154 at that time. Any risk associated with resolving the question in habeas,
rather than a pre-emptive suit, is no different from risks associated with choices commonly
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faced by litigants.” 523 U.S. at 748
Justice Breyer, joined by Justice Souter, concurred to point out that “it should prove

possible for at least some habeas petitioners to obtain a relatively expeditious judicial answer
to the Chapter 154 compliance question and thereby provide legal guidance for others.”523
U.S. at 750. 

13) Hopkins v. Reeves, 524 U.S. 88 (1998). In this Nebraska capital case, the Supreme Court (8-
1) held that the Eighth Circuit erred in granting relief on petitioner’s claim that Beck v.
Alabama entitled him to a charge on a lesser included offense even though Nebraska law does
not provide for lesser included offenses to felony murder, the crime for which petitioner was
convicted and sentenced. Writing for the majority, Justice Thomas found Beck
“distinguishable from this case in two critical respects.” 524 U.S. at 88.  First, Alabama law
at issue in Beck prohibited instruction on lesser included offenses that existed under state law,
while Nebraska law simply does not provide any lesser included offenses for the crime
charged in this case. Second, Alabama law created a “artificial barrier” to jury consideration
of lesser included offenses in capital cases, thereby treating capital cases differently than
noncapital cases, while Nebraska law treats all felony-murder cases the same, capital or
noncapital. Relying on these distinctions, the Court criticized the Eighth Circuit’s approach,
which it characterized as “requir[ing] in effect that States create lesser included offenses to
all capital crimes . . . a requirement [that] is not only unprecedented, but also unworkable.” 
524 U.S. at 97

Next, the Court rejected the Eighth Circuit’s conclusion that, because Tison v.
Arizona and Enmund v. Florida “require proof of a culpable mental state with respect to the
killing before the death penalty may be imposed for felony murder, Nebraska could not refuse
lesser included offense instructions on the ground that the only intent required for a felony
murder conviction is the intent to commit the underlying felony.” 524 U.S. at 99.  The Court
interpreted the Eighth Circuit’s opinion as “requiring States to alter their definitions of felony
murder to include a mens rea requirement with respect to the killing,” something it had
already rejected in Cabana v. Bullock, 474 U.S. 376 (1986). 524 U.S. at 100.  The Court thus
concluded that “Tison and Enmund do not affect the showing that a State must make at a
defendant’s trial for felony murder, so long as their requirement is satisfied at some point
thereafter.” 524 U.S. at 89. The Court did not, however, discuss when that showing might
have been made in this case. 

Additionally, in footnote 3, the Court refused to consider the state’s Teague defense
because it was raised for the first time in the petition for certiorari. 

Justice Stevens dissented arguing that, “[t]o be faithful to the teaching of Beck,”
Nebraska’s usual rule that felony murder has no lesser included offenses simply should not
apply where the state seeks the death penalty in light of the Court’s decisions in Enmund and
Tison. 524 U.S. at 102. 

14) Hohn v. United States, 524 U.S. 236 (1998). The Court held (5-4 (Kennedy, joined by
Stevens, Ginsburg and Breyer; Souter concurring)) that a request for a certificate of
appealability pursuant to 28 U.S.C. §2253(c) is a “case” within the meaning of 28 U.S.C.
§1254, which provides the Court with jurisdiction to review “Cases in the court of appeals .
. ..” In reaching this conclusion, the Court characterized a request for a COA as “a proceeding
seeking relief for an immediate and redressable injury, i.e., wrongful detention in violation
of the Constitution.” 524 U.S. at 236.  The Court also determined that when action is taken
on a COA request, it is the action of the court, not that of a single judge acting individually.
In this regard, the Court “reject[ed] the suggestion contained in the Advisory Committee
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Notes on Federal Rule of Appellate Procedure 22(b) that '28 U. S. C. §2253 does not authorize
the court of appeals as a court to grant a certificate of probable cause.'  28 U. S. C. App., p.
609.” 524 U.S. at 245.  Rather, the Court explained, “It is more consistent with the Federal
Rules and the uniform practice of the courts of appeals to construe §2253(c)(1) as conferring
the jurisdiction to issue certificates of appealability upon the court of appeals rather than by
a judge acting under his own seal.” 524 U.S. at 245.  Additionally, the Court relied in part on
a negative inference arising from §2244(b)(3)(E)’s prohibition on review of the denial of an
application to file a second or successive petition, a prohibition with no counterpart in the
COA section.  Thus, the Court held that it “has jurisdiction under §1254(1) to review denials
of applications for certificates of appealability by a circuit judge or a panel of a court of
appeals,” and that the “portion of House v. Mayo, [324 U.S. 42 (1945)] holding this Court
lacks statutory certiorari jurisdiction over denials of certificates of probable cause is
overruled.” 524 U.S. at 253.

Justice Scalia, joined by Rehnquist, O’Connor and Thomas, dissented asserting that
the “notion that a request pertaining to a case constitutes its own ‘case’ for purposes of §1254
is a jaw-dropper.” 524 U.S. at 256.  Justice Scalia summed up as follows:

The purpose of AEDPA is not obscure.  It was to eliminate the interminable
delays in the execution of state and federal criminal sentences, and the
shameful overloading of our federal criminal justice system, produced by
various aspects of this Court's habeas corpus jurisprudence.  And the purpose
of the specific provision of AEDPA at issue here is also not obscure: It was
designed, in intelligent reliance upon a holding of this Court, to end §2255
litigation in the district court unless a court of appeals judge or the circuit
justice finds reasonable basis to appeal. By giving literally unprecedented
meaning to the words in two relevant statutes, and overruling the premise of
Congress's enactment, the Court adds new, Byzantine detail to a habeas
corpus scheme Congress meant to streamline and simplify. I respectfully
dissent.

524 U.S. at 265.
It is also noteworthy that, although petitioner argued fairly extensively both in his

petition for certiorari and in his brief that Lindh should preclude application of the COA
requirement to his §2255 motion, which was filed before passage of the Act, the Court granted
certiorari limited to the question “In light of the fact that the Court of Appeals denied the
petitioner's request for a Certificate of Appealability, does this Court have jurisdiction to grant
certiorari, vacate, and remand this case per the suggestion of the Solicitor General?,” and
nowhere mentioned the retroactivity issue in its opinion.

15) O’Sullivan v. Boerckel, 526 U.S. 838 (1999). In this non-capital habeas case, the Court
addressed the question “whether a state prisoner must present his claim to a state supreme
court in a petition for discretionary review in order to satisfy the exhaustion requirement.”
The question arose out of the Seventh Circuit’s holding that respondent had not procedurally
defaulted several of his federal habeas claims by leaving them out of his petition to the Illinois
Supreme Court for discretionary review of the Illinois Court of Appeals’ decision affirming
the denial of post-conviction relief. Writing for the majority, Justice O’Connor (joined by
Rehnquist, C.J., and Scalia, Kennedy, and Thomas, JJ.), concluded as follows: 

state prisoners must give the state  courts one full opportunity to resolve any
constitutional issues by invoking one complete round of the State’s
established appellate review process. Here, Illinois’s established, normal
appellate review procedure is a two-tiered system. Comity, in these
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circumstances, dictates that [respondent] use the State’s established appellate
review procedures before he presents his claims to a federal court.

526 U.S. at 845.
The Court “acknowledge[d] that the rule . . . announce[d] today . . . has the potential

to increase the number of filings in state supreme courts . . . [and] that this increased burden
may be unwelcome in some state courts because the courts do not wish to have the
opportunity to review constitutional claims before those claims are presented to a federal
habeas court.” 526 U.S. at 847. As to this concern, the Court “note[d] that nothing in [the
Court’s] decision today requires the exhaustion of any specific state remedy when a State has
provided that that remedy is unavailable,” and reiterated that its holding in this case is “only
that the creation of a discretionary review system does not, without more, make review in the
Illinois Supreme Court unavailable.” 526 U.S. at 839.

Justice Souter concurred to express his agreement with the Court’s “strict holding,”
and to emphasize his understanding that the Court “left open the question (not directly
implicated by this case) whether we should construe the exhaustion doctrine to force a State,
in effect, to rule on discretionary review applications when the State has made it plain that it
does not wish to require such application before its petitioners may seek federal habeas
relief.” 526 U.S. at 849.

Justice Stevens, joined by Ginsburg and Breyer, JJ., dissented, contending that the
real issue before the Court was not one of exhaustion, but instead whether the Court should
hold that respondent’s “claims are procedurally defaulted and thereby place still another
hurdle in the path of applicants for federal relief who have given at least two state courts a fair
opportunity to consider the merits of their constitutional claims.” 526 U.S. at 851. After
tracing the developments of the exhaustion and procedural default doctrines, Justice Stevens
determined that the question to be asked in this case “is whether respondent has given the
State a fair opportunity to pass on [his] claims,” and explained that “the best way to answer
this question is to ‘respect . . . state procedural rules’ and to inquire whether the State has
denied (or would deny) relief to the prisoner based on his failure to abide by any such rule.”
526 U.S. at 857. Citing Coleman v. Thompson, 501 U.S. 722 (1991) (finding that petitioner
procedurally defaulted his claims when state habeas counsel filed his brief three days late) as
an example the Court’s willingness to respect state rules even when it means barring collateral
review of death-sentenced prisoner’s claims, Justice Stevens contended that “[s]urely the
Illinois Supreme Court’s discretionary review rule, and respondent’s attempt to follow it, are
entitled to at least that much respect.” 526 U.S. at 858. 

Justice Stevens further warned that the Court’s decision “will impose unnecessary
burdens on habeas petitioners; it will delay the completion of litigation that is already more
protracted than it should be; and, most ironically, it will undermine federalism by thwarting
the interests of those state supreme courts that administer discretionary dockets.” 526 U.S. at
859. Finally, Justice Stevens observed that, “[t]hankfully, the Court leaves open the possibility
that state supreme courts with discretionary dockets may avoid a deluge of undesirable claims
by making a plain statement . . . that they do not wish the opportunity to review such claims
before they pass into the federal system.” 526 U.S. at 861.

Justice Breyer, joined by Stevens and Ginsburg, JJ., dissented to express his view that
“whether a state prisoner (who failed to seek discretionary review in a state supreme court)
can seek federal habeas relief depends upon the State’s own preference. If the State does not
want the prisoner to seek discretionary state review (or if it does not care), why should that
failure matter to federal habeas law?” 526 U.S. at 862.  Additionally, similar to the view of
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Justice Stevens, Justice Breyer interpreted the Court’s holding as creating “a kind of
presumption that a habeas petitioner must raise a given claim in a petition for discretionary
review in state court prior to raising that claim on federal habeas, but the State could rebut the
presumption through state law clearly expressing a desire to the contrary.” 526 U.S. at 864.

16) Strickler v. Greene, 527 U.S. 263 (1999).  In a 7 to 2 decision authored by Justice Stevens
(joined in full by Rehnquist, C.J., and O’Connor, Scalia, Ginsburg and Breyer, JJ., and in part
by Kennedy and Souter, JJ.), the Court affirmed the Fourth Circuit’s denial of habeas relief
in this Virginia capital case involving a procedurally defaulted Brady v. Maryland claim.
Petitioner’s Brady claim was based on the state’s failure to disclose several documents
substantially undermining the credibility of the state’s primary eyewitness to the carjacking
allegedly committed by petitioner and two others. This information was not discovered by
petitioner until he entered federal habeas corpus, and his failure to have raised the claim
during his state habeas proceedings gave rise to the procedural default at issue in the Supreme
Court. 

The Court began its analysis by restating the “three components of a true Brady
violation: The evidence at issue must be favorable to the accused, either because it is
exculpatory, or because it is impeaching; that evidence must have been suppressed by the
State, either willfully or inadvertently; and prejudice must have ensued.” 527 U.S. at 281-282.
While the Court had little difficulty concluding that the first “[t]wo of those components are
unquestionably established by the record in this case,” it indicated that the “third component --
whether petitioner has established . . . prejudice . . . --- . . . is the most difficult element of the
claimed Brady violation in this case.” 527 U.S. at 282.  

Before resolving the Brady materiality question, however, the Court first had to
determine whether petitioner had established cause and prejudice to excuse his procedural
default.  Significantly, the Court noted that “cause and prejudice parallel two of the three
components of the alleged Brady violation itself.” 527 U.S. at 282. That is, the state’s
“suppression of the [impeachment documents] constitutes one of the causes for the failure to
assert a Brady claim in the state courts,” and if “those documents were ‘material’ for Brady
purposes, their suppression [would] give rise to sufficient prejudice to overcome the
procedural default.”  527 U.S. at 282.  Thus, the Court for the first time expressly equated the
showing of prejudice required to surmount a procedural default with the reasonable-
probability-of-a-different-result standard of Brady and Strickland v. Washington. Additionally,
in its discussion of “cause” for petitioner’s default, the Court acknowledged and accepted the
commonsense proposition -- disputed by respondents in this case -- that counsel in state
collateral proceedings have no “procedural obligation to assert constitutional error on the
basis of mere suspicion that some prosecutorial misstep may have occurred.” 527 U.S. at 286-
287; see also id. at 287-288 (“In the context of a Brady claim, a defendant cannot conduct the
‘reasonable and diligent investigation’ mandated by McCleskey to preclude a finding of
procedural default when the evidence is in the hands of the State”).  Here, the Court found the
state’s “position on the ‘cause’ issue . . . particularly weak” due to the state’s representations
during state habeas proceedings that it had “‘voluntarily given full disclosure of everything
known to the government.’” 527 U.S. at 287.  

Turning to the issue of prejudice/materiality, the Court explained that petitioner must
show “‘a reasonable probability’ that the result of the trial would have been different if the
suppressed documents had been disclosed to the defense.” 527 U.S. at 289.  Before
proceeding to its own analysis, the Court noted that the prejudice standard used by Fourth
Circuit -- whether sufficient independent evidence existed to support petitioner’s conviction
and death eligibility -- “was incorrect,” inasmuch as it focused solely on the sufficiency of the
evidence without asking the more appropriate question “whether ‘the favorable evidence
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could reasonably be taken to put the whole case in such a different light as to undermine
confidence in the verdict.’”527 U.S. at 290 (quoting Kyles v. Whitley, 514 U.S. 419, 434-435
(1995)).  

The Court’s own analysis of the prejudice/materiality question acknowledged  “that
there is a reasonable possibility that either a total, or just a substantial, discount of [the
eyewitness’] testimony might have produced a different result, either at the guilt or sentencing
phases,”527 U.S. at 291 (emphasis added), but ultimately determined that petitioner had not
shown a “reasonable probability that the jury would have returned a different verdict . . ..”
527 U.S. at 296 (emphasis added). Therefore, the Court concluded, petitioner could not “show
materiality under Brady or prejudice from his failure to raise the claim earlier.” 527 U.S. at
296.

Justice Souter concurred in part and dissented in part to express his view that
petitioner had shown materiality/prejudice, and to advocate replacing the materiality
standard’s “reasonable probability” language with the phrase “significant possibility.” The
latter, Justice Souter contended, “would do better at capturing the degree to which the
undisclosed evidence would place the actual result in question, sufficient to warrant
overturning a conviction or sentence.” 527 U.S. at 298. Justice Kennedy joined Justice
Souter’s dissent from the Court’s resolution of the materiality/prejudice issue.

17) Weeks v. Angelone, 528 U.S. 225 (2000).  In this Virginia capital case, the Supreme Court
(5-4; Rehnquist, C.J., joined by O’Connor, Scalia, Kennedy, and Thomas, JJ.)  held that “the
Constitution is not violated when a trial judge directs a capital jury’s attention to a specific
paragraph of a constitutionally sufficient instruction in response to a question regarding the
proper consideration of mitigating circumstances.”  528 U.S. at 227.

After several hours of sentencing phase deliberations, the jury at petitioner’s capital
trial sent the following written question to the judge:  “If we believe that Lonnie Weeks, Jr.
is guilty of at least 1 of the alternatives, then is it our duty as a jury to issue the death penalty? 
Or must we decide (even though he is guilty of one of the alternatives) whether or not to issue
the death penalty, or one of the life sentences?  What is the rule?  Please clarify?”  528 U.S.
at 229.  In response to this question, the trial court referred to jury back to the second
paragraph of the instructions they had already been given.  That paragraph stated:  “If you find
from the evidence that the Commonwealth has proved, beyond a reasonable doubt, either of
the two alternatives, and as to that alternative, you are unanimous, then you may fix the
punishment of the defendant at death, or if you believe from all the evidence that the death
penalty is not justified, then you shall fix the punishment of the defendant at imprisonment
for life, or imprisonment for life with a fine not to exceed $100,000.”  Id.

After noting that the Virginia pattern instruction given to the jury in the case was the
same one that was held constitutional in Buchanan v. Angelone, 522 U.S. 269 (1998), and that
“the trial judge responded to the jury’s question by directing its attention to the precise
paragraph of the constitutionally adequate instruction that answers the inquiry,” the Court
framed the issue in this case as “whether the Constitution requires anything more.” 528 U.S.
at 234.  Answering this question in the negative, the Court relied upon the presumptions that
jurors understand and follow instructions, and upon “several empirical factors” supporting
these presumptions, including the fact that each juror affirmed the verdict when polled, and
that deliberations continued for two hours after the judge’s answer to the jury’s question.  Id. 
The Court acknowledged that it “cannot, of course, know for certain what transpired during
those two hours[, b]ut the most likely explanation is that the jury was doing exactly what it
was instructed to do . . .”  “At best,” the Court concluded, “petitioner has demonstrated only
that there exists a slight possibility that the jury considered itself precluded from considering
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mitigating evidence,” and that “demonstration is insufficient to prove a constitutional
violation under Boyde [v. California, 494 U.S. 370 (1990)].  528 U.S. at 235.

In the last paragraph of its opinion, the Court noted that §2254(d) precludes relief,
explaining that, [f]or the reasons stated [in its discussion of the merits], it follows a fortiori
that the adjudication of the Supreme Court of Virginia affirming petitioner’s conviction and
sentence was neither ‘contrary to,’ nor did it involve an ‘unreasonable application of,’ any of
our decisions.”  528 U.S. at 237.

Justice Stevens, joined in full by Justice Ginsburg and Justice Breyer, and in part by
Justice Souter, dissented, contending that “[t]he record in this case establishes, not just a
‘reasonable likelihood’ of jury confusion, but a virtual certainty that the jury did not realize
that there were two distinct legal bases for concluding that a death sentence was not
‘justified,’” and citing “[f]our different aspect of the record [which] cumulatively provide
compelling support for the conclusion that this jury did not understand” the law governing its
decision. 528 U.S. at 238.

18) Portuondo v. Agard, 529 U.S. 61 (2000).  In this non-capital case from New York,  the Court
(7-2) reversed the Second Circuit’s decision granting habeas relief and held it “constitutional
for a prosecutor, in her summation, to call the jury’s attention to the fact that the defendant
had the opportunity to hear all other witnesses testify and to tailor his testimony accordingly.” 
529 U.S. at 63.  In so holding, Justice Scalia, joined by Rehnquist, C.J., O’Connor, Kennedy
and Thomas, JJ., rejected respondent’s argument, which it characterized as “boil[ing] down
to a request that we extend to comments of the type the prosecutor made here the rationale of
Griffin v. California, 380 U.S. 609 (1965),” on several grounds.  529 U.S. at 65. 

The Court distinguished Griffin from this case by explaining that “[i]t is reasonable
enough to expect a jury to comply with [an instruction prohibiting consideration of a
defendant’s failure to testify pursuant to Griffin] since . . . the inference of guilt from silence
is not always ‘natural and irresistible.’” (quoting Griffin).  529 U.S. at 67.  “By contrast,” the
Court continued, “it is natural and irresistible for a jury , in evaluating the relative credibility
of a defendant who testifies last, to have in mind and weigh in the balance the fact that he
heard the testimony of all those who preceded him.” 529 U.S. at 67-68.  From this the Court
concluded that “the principle respondent asks us to adopt here differs from what we adopted
in Griffin in one or the other of the following respects: It either prohibits inviting the jury to
do what the jury is perfectly entitled to do; or it requires the jury to do what is practically
impossible.” 529 U.S. at 68. 

Continuing with distinctions between this case and Griffin, the Court observed that
the latter “prohibited comments that suggest a defendant’s silence is ‘evidence of guilt,’”
while “the prosecutor’s comments in this case, by contrast, concerned respondent’s credibility
as a witness . . .” 529 U.S. at 69.  “The adversary system,” the Court explained, “surely
envisions--indeed, it requires--that the prosecutor be allowed to bring to the jury’s attention
the danger [created by tailored testimony] that the Court was aware of [in Brooks v.
Tennessee, 406 U.S. 605 (1972)].” 529 U.S. at 70. 

The Court further rebuffed the contention of respondent and the dissent that the
prosecutor’s comments on respondent’s presence were impermissible because they “were
‘generic’ rather than based upon any specific indication of tailoring,” and likewise rejected
the argument “that the comments were impermissible . . . because they were made, not during
cross-examination, but at summation, leaving the defense no opportunity to reply.”  529 U.S.
at 71-72.  Summing up, the Court stated that “[a]llowing comment upon the fact that a
defendant’s presence in the courtroom provides him a unique opportunity to tailor his
testimony is appropriate--and indeed, given the inability to sequester the defendant, sometimes
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essential--to the central function of the trial, which is to discover the truth.”  529 U.S. at 73. 
Finally, the Court rejected respondent’s contention that because New York law required his
presence in the courtroom, the prosecution violated his right to due process by commenting
on that presence. 529 U.S. at 74. 

Justice Stevens, joined by Justice Breyer, concurred in the judgment, but wrote
separately to express disapproval of the prosecution’s comments on respondent’s presence
even though those comments did not “cross[] the high threshold . . . the Constitution requires”
before setting aside “a state criminal conviction.” 529 U.S. at 76.  Justice Stevens also pointed
out that the Court’s decision does not “deprive the States or trial judges of the power either
to prevent such argument entirely or to provide juries with instructions that explain the
necessity, and the justifications, for the defendant’s attendance at trial.” Id. 

Justice Ginsburg, joined by Justice Souter, dissented, contending that “the interests
of truth are not advanced by allowing a prosecutor, at a time when the defendant cannot
respond, to invite the jury to convict on the basis of conduct as consistent with innocence as
with guilt.  Where burdening a constitutional right will not yield a compensating benefit, as
in this case, there is no justification for imposing the burden.” 529 U.S. at 79.  The dissent
also challenged the Court’s reliance on its characterization of the inference invited by the
prosecutor’s comments as “natural and irresistible,” observing that “[i]t makes little sense to
maintain that juries able to avoid drawing adverse inferences from a defendant’s silence
would be unable to avoid thinking that only a defendant’s opportunity to spin a web of lies
could explain the seamlessness of his testimony.” 529 U.S. at 86. 

19) (Michael) Williams v. Taylor, 529 U.S. 420 (2000).  In this Virginia capital case, the
unanimous Court, speaking through Justice Kennedy, addressed the meaning of 28 U.S.C.
§2254(e)(2)’s opening clause, “If the applicant has failed to develop the factual basis of a
claim in State court proceedings . . .,” and applied its interpretation of this provision to
petitioner’s request for an evidentiary hearing on three claims for habeas relief not previously
presented to the state courts.  

Beginning with the language of the statute, and focusing on the word “failed,” the
Court observed that, “[i]n its customary and preferred sense, ‘fail’ connotes some omission,
fault, or negligence on the part of the person who has failed to do something.”  529 U.S. at
432.  “To say a person has failed in a duty,” the Court continued, “implies he did not take the
necessary steps to fulfill it.  He is, as a consequence, at fault and bears responsibility for the
failure.  In this sense, a person is not at fault when his diligent efforts to perform an act are
thwarted, for example, by the conduct of another or by happenstance.  . . . We conclude
Congress used the word ‘failed’ in the sense just described.” 529 U.S. at 432.  

Thus, agreeing with the courts of appeals to have addressed this issue, the Court held
that, “[u]nder the opening clause of § 2254(e)(2), a failure to develop the factual basis of a
claim is not established unless there is lack of diligence, or some greater fault, attributable to
the prisoner or the prisoner's counsel.”  529 U.S. at 432.  In addition to its basis in the
ordinary meaning of the statutory language, the Court found support for this reading in
Keeney v. Tamayo-Reyes, 504 U.S. 1 (1992), which “characterized” “an omission caused by
the negligence of . . . state postconviction counsel”  “as the ‘prisoner’s failure to develop
materials facts in state court.’”  529 U.S. at 433.  

Elaborating on “the inquiry mandated by the opening clause of § 2254(e)(2),” the
Court made clear that “[t]he question is not whether the facts could have been discovered but
instead whether the prisoner was diligent in his efforts.” 529 U.S. at 434.  The Court
continued: “Diligence for purposes of the opening clause depends upon whether the prisoner
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made a reasonable attempt, in light of the information available at the time, to investigate and
pursue claims in state court;  it does not depend, as the Commonwealth would have it, upon
whether those efforts could have been successful.  Though lack of diligence will not bar an
evidentiary hearing if efforts to discover the facts would have been in vain, see §
2254(e)(2)(A)(ii), and there is a convincing claim of innocence, see § 2254(e)(2)(B), only a
prisoner who has neglected his rights in state court need satisfy these conditions.  The statute's
later reference to diligence pertains to cases in which the facts could not have been
discovered, whether there was diligence or not.”  529 U.S. at 435.  Thus, “[d]iligence will
require in the usual case that the prisoner, at a minimum, seek an evidentiary hearing in state
court in the manner prescribed by state law.”  529 U.S. at 437. 

Applying this interpretation of §2254(e)(2) to petitioner’s request for an evidentiary
hearing, the Court found that petitioner did not diligently pursue a codefendant’s psychiatric
report which formed the basis of his Brady claim, but that he had been diligent in attempting
to develop the facts related to his claims of juror and prosecutorial misconduct arising out of
nondisclosure of the fact that the foreperson of his jury had been married to the deputy sheriff
who was the prosecution’s lead-off witness, and had been represented in her divorce by the
prosecutor who tried petitioner’s case.  With regard to the Brady claim, the Court found that
the presence of “repeated references,” 529 U.S. at 438, to the psychiatric report in the
transcript of a proceeding attached to petitioner’s own state habeas petition “put petitioner’s
state habeas counsel on notice of the report’s existence and possible materiality,” 529 U.S.
at 439, and that counsel’s single letter to the prosecutor requesting “all reports of physical and
mental examinations . . .,” 529 U.S. at 439, was insufficient to satisfy §2254(e)(2).  “A
diligent attorney,” the Court concluded, “would have done more.”  As to petitioner’s claims
concerning potential juror bias, however, the Court concluded that the absence of any
indication in the trial record of the juror’s history, coupled with petitioner’s efforts to obtain
investigative assistance to explore issues concerning the jury were sufficient to “me[e]t the
burden of showing he was diligent . . .” 529 U.S. at 440.  “The underdevelopment of these
matters,” the Court explained, “was attributable to [the juror] and [the prosecutor], if anyone.”
529 U.S. at 443.  “We do not suggest,” the Court continued, “that the State has an obligation
to pay for investigation of as yet undeveloped claims; but if the prisoner has made a
reasonable effort to discover the claims to commence or continue state proceedings,
§2254(e)(2) will not bar him from developing them in federal court.”  529 U.S. at 443.

Finally, providing direction to the lower courts on remand, the Court observed that
“[o]ur analysis should suffice to establish cause for any procedural default petitioner may
have committed in not presenting [the juror and prosecutorial misconduct] claims to the
Virgnia Supreme Court in the first instance.” 529 U.S. at 443. 

20) (Terry) Williams v. Taylor, 529 U.S. 362 (2000).  In this Virginia capital case, the Court
addressed for the first time the limitation on habeas relief prescribed by 28 U.S.C.
§2254(d)(1), as amended by the AEDPA.  Applying its interpretation of §2254(d)(1), the
Court went on to grant relief on petitioner’s claim that trial counsel provided constitutionally
ineffective assistance at the sentencing phase of his capital trial. 

With regard to the meaning of §2254(d)(1), Justice O’Connor (joined by Rehnquist,
C.J., Kennedy and Thomas, JJ., and by Scalia, J., except as to the footnote at 1521), held as
follows:

Under § 2254(d)(1), the writ may issue only if one of the following two
conditions is satisfied--the state-court adjudication resulted in a decision that
(1) "was contrary to ... clearly established Federal law, as determined by the
Supreme Court of the United States," or (2) "involved an unreasonable
application of ... clearly established Federal law, as determined by the
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Supreme Court of the United States."  Under the "contrary to" clause, a
federal habeas court may grant the writ if the state court arrives at a
conclusion opposite to that reached by this Court on a question of law or if
the state court decides a case differently than this Court has on a set of
materially indistinguishable facts.  Under the "unreasonable application"
clause, a federal habeas court may grant the writ if the state court identifies
the correct governing legal principle from this Court's decisions but
unreasonably applies that principle to the facts of the prisoner's case.

529 U.S. at 412-413.
Explaining the operation of §2254(d)(1)’s “unreasonable application” clause, the

Court observed that “a state-court decision can involve an ‘unreasonable application’ of this
Court’s clearly established precedent in two ways.  First, . . . if the state court identifies the
correct governing legal rule from this Court's cases but unreasonably applies it to the facts of
the particular state prisoner's case. Second, . . . if the state court either unreasonably extends
a legal principle from our precedent to a new context where it should not apply or
unreasonably refuses to extend that principle to a new context where it should apply.” 529
U.S. at 407.

Turning to “the task of defining what exactly qualifies as an ‘unreasonable
application’ of law under § 2254(d)(1),” the Court quickly rejected the all-reasonable-jurists
standard embraced by the Fourth, Fifth and Eleventh Circuits, calling the “placement of this
additional overlay on the ‘unreasonable application’ clause” “erroneous.”  529 U.S. at 409.
Instead, the Court held that, “[s]tated simply, a federal habeas court making the ‘unreasonable
application’ inquiry should ask whether the state court's application of clearly established
federal law was objectively unreasonable.” 529 U.S. at 409. Acknowledging that “[t]he term
‘unreasonable’ is no doubt difficult to define,” the Court noted that it is nevertheless “a
common term in the legal world and, accordingly, federal judges are familiar with its
meaning.” 529 U.S. at 410. 

Having established that the reasonableness of a state court’s decision is to be
measured objectively, not subjectively, the Court proceeded to emphasize that “[f]or purposes
of today's opinion, the most important point is that an unreasonable application of federal law
is different from an incorrect application of federal law,” and that, therefore, “a federal habeas
court may not issue the writ simply because that court concludes in its independent judgment
that the relevant state-court decision applied clearly established federal law erroneously or
incorrectly.  Rather, that application must also be unreasonable.”  529 U.S. at 411. 

Finally, addressing §2254(d)(1)’s “clearly established Federal law” clause, the Court
made clear that this “statutory phrase refers to the holdings, as opposed to the dicta, of this
Court’s decisions as of the time of the relevant state-court decision.” 529 U.S. at 412. “In this
respect,” the Court continued, “the ‘clearly established Federal law’ phrase bears only a slight
connection to our Teague jurisprudence.  With one caveat, whatever would qualify as an old
rule under our Teague jurisprudence will constitute ‘clearly established Federal law. . . .’
under § 2254(d)(1). [citations omitted].  The one caveat, as the statutory language makes
clear, is that §2254(d)(1) restricts the source of clearly established law to this Court’s
jurisprudence.” 529 U.S. at 412.

Justice Stevens (joined by Souter, Ginsburg, and Breyer, JJ., and by O’Connor and
Kennedy, JJ., as to the resolution of petitioner’s ineffective assistance of counsel claim)
delivered the opinion of the Court with respect to petitioner’s claim of ineffective assistance
of counsel.  Identifying the “threshold question under AEDPA” as “whether Williams seeks
to apply a rule of law that was clearly established at the time his state-court conviction
became final,” the Court found “[t]hat question . . . easily answered because the merits of his
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claim are squarely governed by our holding in Strickland v. Washington, 466 U.S. 668
(1984).” 529 U.S. at 390. The Court further noted that the fact that Strickland “‘requires a
case-by-case examination of the evidence’ . . . obviates neither the clarity of the rule nor the
extent to which the rule must be seen as ‘established’ by this Court.” 529 U.S. at 391.(quoting
Wright v. West, 505 U.S. 277, 308 (1992) (Kennedy, J., concurring)).  

Turning to an evaluation of the Virginia Supreme Court’s application of Strickland
in petitioner’s case, the Court found that the state court “erred in holding that our decision in
Lockhart v. Fretwell, 506 U.S. 364 (1993), modified or in some way supplanted the rule set
down in Strickland,” 529 U.S. at 391, and made clear that “[c]ases such as Nix v. Whiteside,
475 U.S. 157 (1986), and Lockhart v. Fretwell, [supra], do not justify a departure from a
straightforward application of Strickland when the ineffectiveness of counsel . . . deprive[s] 
the defendant of a substantive or procedural right to which the law entitles him,” 529 U.S. at
393. Here, the Virginia Supreme Court read Lockhart “to require a separate inquiry into
fundamental fairness even when [the petitioner] is able to show that his lawyer was ineffective
and that his ineffectiveness probably affected the outcome of the proceeding.”  529 U.S. at
393. On the other hand, the Virginia state habeas court, which had unsuccessfully
recommended that relief be granted, “simply relied on . . . Strickland as stating the correct
standard . . .”  529 U.S. at 394.  As to these divergent approaches, the Court found that “[t]he
trial judge analyzed the ineffective-assistance claim under the correct standard; the Virginia
Supreme Court did not.” 

Assessing the merits of petitioner’s ineffective assistance claim, the Court noted that
“counsel did not begin to prepare for [the sentencing] phase . . . until a week before the trial,”
and that counsel “failed to conduct an investigation that would have uncovered extensive
records graphically describing Williams’ nightmarish childhood.”  529 U.S. at 395. These
records would have shown that petitioner’s “parents had been imprisoned for . . . criminal
neglect,” that petitioner was “severely and repeatedly beaten by his father,” that petitioner
spent two years in a state facility while his parents were incarcerated, and that he was
“borderline mentally retarded.”  529 U.S. at 396. The Court further observed that counsel
“failed to seek prison records recording Williams’ commendations” for good conduct, failed
to secure “the testimony of prison officials who described him as among the inmates ‘least
likely to act in a violent, dangerous or provocative way.’” and “failed even to return the phone
call of a certified public accountant who had offered to testify” concerning petitioner’s good
conduct and personal growth in prison.  529 U.S. at 396.

Viewed against this record, the Court found the Virginia Supreme Court’s finding that
petitioner was not prejudiced by counsel’s performance “unreasonable in at least two
respects.”  First, the state court “mischaracterized at best the appropriate rule” by permitting
its analysis to “turn[] on [the] erroneous view that a ‘mere’ difference in outcome is not
sufficient to establish constitutionally ineffective assistance of counsel.”  529 U.S. at 397. 
“Its analysis in this respect,” the Court continued, “was . . . not only ‘contrary to,’ but also,
inasmuch as the Virginia Supreme Court relied on the inapplicable exception recognized in
Lockhart, an ‘unreasonable application of’ the clear law as established by this Court.” 529
U.S. at 397.  Second, the state court’s “prejudice determination was unreasonable insofar as
it failed to evaluate the totality of the available mitigation evidence--both that adduced at trial,
and the evidence adduced in the habeas proceeding--in reweighing it against the evidence in
aggravation.”  529 U.S. at 398.  As to this second point, the Court emphasized that
“[m]itigating evidence unrelated to dangerousness [(a prerequisite to death-eligibility under
Virginia law)] may alter the jury's selection of penalty, even if it does not undermine or rebut
the prosecution’s death-eligibility case.  The Virginia Supreme Court did not entertain that
possibility.  It thus failed to accord appropriate weight to the body of mitigation evidence
available to trial counsel.”  529 U.S. at 398-399.  
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Chief Justice Rehnquist (joined by Scalia and Thomas, JJ.) concurred in “the Court’s
interpretation of §2254(d)(1),” 529 U.S. at 416, but dissented from the grant of habeas relief
on the ground that although the Virginia Supreme Court referred to Lockhart v. Fretwell, its
“analysis explicitly proceeds under Strickland alone.” 529 U.S. at 417.  Based on the
“overwhelming” evidence of petitioner’s future dangerousness, Rehnquist concluded that the
Virginia Supreme Court’s finding that petitioner was not prejudiced by counsel’s performance
was not an unreasonable application of Strickland, and that, therefore, “habeas relief is barred
by 28 U.S.C. §2254(d).”  529 U.S. at 419. 

21) Edwards v. Carpenter, 529 U.S. 446 (2000).  In this non-capital Ohio murder case, the Court
addressed “whether a federal habeas court is barred from considering an ineffective-
assistance-of-counsel claim as ‘cause’ for the procedural default of another claim when the
ineffective-assistance claim has itself been procedurally defaulted.” 529 U.S. at 448.  In a
short opinion authored by Justice Scalia (joined by Rehnquist, C.J., O’Connor, Kennedy,
Souter, Thomas and Ginsburg, JJ.), the Court characterized this as “not a hard question,” 529
U.S. at 452, and held that a procedurally defaulted ineffective-assistance-of-counsel claim can
not be considered by a federal habeas court as cause for the default of a separate claim unless
the petitioner is first able to overcome the procedural default of the ineffective assistance of
counsel claim itself.  Noting the purpose of the procedural default doctrine as a necessary
enforcement measure for the exhaustion requirement, the Court observed that the purposes
of the exhaustion doctrine would be “frustrated were we to allow federal review to a prisoner
who had presented his [ineffective assistance of counsel] claim to the state court, but in such
a manner that the state court could not, consistent with its own procedural rules, have
entertained it.” 529 U.S. at 453.  The Court therefor reversed the judgment of the Sixth Circuit
and remanded for a determination of whether petitioner could overcome the procedural
default of his ineffective assistance of counsel claim such that the claim could be considered
as cause for the default of his underlying sufficiency of the evidence claim.

Justice Breyer (joined by Stevens, J.) concurred in the judgment, but wrote separately
to express his disagreement with the majority’s resolution of the question presented.  In his
view, “[t]he majority creates an anomaly” by singling out ineffective-assistance-of-counsel-as-
cause claims for application of the exhaustion and procedural default doctrines merely
because those claims “happen[] . . . independently to constitute a violation of the Federal
Constitution.” 529 U.S. at 457.  Justice Breyer explained that, “[o]nce a claim of ineffective
assistance of counsel has been exhausted--either through presentation in the state courts or
through procedural default--there is no difference between that claim and any other claim of
‘cause’ for the prisoner’s original procedural default. . . .  There is thus no more reason to
hold that procedural default of an ineffective-assistance claim bars the prisoner from raising
that ineffective-assistance claim as a ‘cause’ (. . .) than there is to bar any other claim of
‘cause’ on grounds of procedural default.” 529 U.S. at 457.  Justice Breyer agreed with
majority, however, that petitioner’s case should be remanded to permit him to “prove that the
‘assistance’ he received was ‘ineffective’ (or some other ‘cause’). And, if he does so, he still
must prove his basic claim that his trial violated the Federal Constitution--all before he can
secure habeas relief.” 529 U.S. at 458.

22) Slack v. McDaniel, 529 U.S. 473 (2000).  In this non-capital murder case from Nevada, the
Court addressed the applicability of the AEDPA’s certificate of appealability (COA)
requirement to cases filed in the court of appeals after the Act’s effective date, the standard
for issuance of a COA, and the proper characterization of a petition filed after a previous,
unadjudicated petition has been dismissed for exhaustion.
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As to the first issue, the Court (Kennedy, J., joined by Rehnquist, C.J., O’Connor,
Scalia, Thomas, and Ginsburg, JJ.) held that “when a habeas corpus petitioner seeks to initiate
an appeal of the dismissal of a habeas corpus petition after April 24, 1996 (the effective date
of AEDPA), the right to appeal is governed by the [COA] requirements now found at 28 U.
S. C. §2253(c). (. . .). This is true whether the habeas corpus petition was filed in the district
court before or after AEDPA’s effective date.” 529 U.S. at 478.  Explaining this holding in
light of its decision in Lindh v. Murphy, 521 U.S. 320 (1997), the Court stated that, “[f]or
purposes of implementing the holding in Lindh, it must be recognized that §2254 is directed
to proceedings in the district court while §2253 is directed to proceedings in the appellate
courts.  Just as §2254 applies to cases filed in the trial court post-AEDPA, §2253 applies to
appellate proceedings initiated post-AEDPA. . . . When Congress instructs us (as Lindh says
it has) that application of a statute is triggered by the commencement of a case, the relevant
case for a statute directed to appeals is the one initiated in the appellate court.”  529 U.S. at
482.

Turning to the standard to be applied when determining whether to issue a COA, the
Court (Kennedy, J., joined by Rehnquist, C.J., Stevens, O’Connor, Souter, Ginsburg, and
Breyer, JJ.) held that, “when the district court denies a habeas petition on procedural grounds
without reaching the prisoner’s underlying constitutional claim, a COA should issue (and an
appeal of the district court’s order may be taken) if the prisoner shows, at least, that jurists of
reason would find it debatable whether the petition states a valid claim of the denial of a
constitutional right, and that jurists of reason would find it debatable whether the district court
was correct in its procedural ruling.” 529 U.S. at 484.  The Court further emphasized that
“[e]ach component of the §2253(c) showing is part of a threshold inquiry, and a court may
find that it can dispose of the application in a fair and prompt manner if it proceeds first to
resolve the issue whose answer is more apparent from the record and arguments.” 529 U.S.
at 485.

Finally, addressing the question upon which certiorari was originally granted –
whether claims included in a second-in-time petition that were not presented in a first petition
dismissed for exhaustion are “second or successive” – the Court (Kennedy, J., joined by
Rehnquist, C.J., Stevens, O’Connor, Souter, Ginsburg, and Breyer, JJ.) held that “[a] petition
filed after a mixed petition has been dismissed under Rose v. Lundy before the district court
adjudicated any claims is to be treated as ‘any other first petition’ and is not a second or
successive petition.” (quoting Stewart v. Martinez-Villareal, 523 U.S. 637, 644 (1998)). 529
U.S. at 487.  Further, the Court rejected the state’s contention “that the prisoner, upon his
return to federal court, should be restricted to the claims made in his initial petition,”
concluding that “[i]t is instead more appropriate to treat the initial mixed petition as though
it had not been filed, subject to whatever conditions the court attaches to the dismissal.” 529
U.S. at 487-488.  Responding to the state’s “complain[ts] that this rule is unfair,” and that “a
vexatious litigant could inject undue delay into the collateral review process,” the Court
observed that “the State remains free to impose proper procedural bars to restrict repeated
returns to state court,” that “AEDPA itself [including §2254(b)(2)] may bear upon the
question in cases to which the Act applies,” and that “the Rules of Civil Procedure, applicable
as a general matter to habeas cases, vest the federal courts with due flexibility to prevent
vexatious litigation.”  529 U.S. at 489. 

Having determined that petitioner met half of the test for issuance of a COA – that
the district court’s holding that he abused the writ was wrong – the Court remanded the case
for resolution of whether he is “otherwise entitled to issuance of a COA . . .”  529 U.S. at 489.

Justice Stevens (joined by Souter and Breyer, JJ.), concurred in part and concurred
in the judgment, but wrote separately to express disagreement with the Court’s application of
the COA requirement to cases that were pending in the district court on the AEDPA’s
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effective date.  See 529 U.S. at 490.
Justice Scalia (joined by Justice Thomas), concurred in part and dissented in part. 

Justice Scalia disagreed with what he characterized as the Court’s “distortion of the natural
meaning of the term ‘second or successive,’” advocating instead a rule pursuant to which
“inclusion of new and unexhausted claims in [a] postexhaustion petition [would] render[] it
second or successive . . .” 529 U.S. at 491.

23) Ramdass v. Angelone, 530 U.S. 156 (2000).  In this Virginia capital case, the Court split 4-1-
4 in upholding the Fourth Circuit’s reversal of the district court’s grant of relief on
petitioner’s Simmons v. South Carolina claim.  The question of petitioner’s parole ineligibility
under Virginia’s three-strikes law at the time the jury decided to sentence him to death was
the primary issue before the Court.  Prior to his trial for capital murder, petitioner had been
found guilty of two robberies by two juries. Judgment had been entered – a step separate from,
and posterior to, a jury’s finding of guilt – on the first robbery verdict, but not on the second,
by the time the jury in the capital case made its sentencing decision. On remand from the
United States Supreme Court for reconsideration in light of Simmons, which was decided
while petitioner’s case was pending on direct appeal, the Virginia Supreme Court held that,
because judgment had not yet been formally entered on the guilty verdict reached at
petitioner’s second robbery trial, that verdict did not count as a “conviction” for purposes of
determining petitioner’s parole ineligibility under Virginia’s three-strikes law at the
sentencing phase of his capital murder trial. Therefore, the state court concluded, as of the
time of sentencing deliberations at his capital trial, petitioner had not yet become technically
ineligible for parole, and therefore Simmons did not apply.  

Justice O’Connor, who wrote independently concurring in the judgment of the
plurality that “Simmons is inapplicable to petitioner since he was not parole ineligible when
the jury considered his case . . .” (plurality opinion), provided the fifth vote in favor of
denying relief.   Justice O’Connor explained that “[w]hether a defendant is entitled to inform
the jury that he is parole ineligible is ultimately a question of federal law, but we look to state
law to determine a defendant’s parole status.”  530 U.S. at 180.  Here, according to the
Virginia Supreme Court, petitioner remained eligible for parole at the time of his capital
sentencing trial because judgment had not yet been entered on the guilty verdict that would
have formed his second strike.  Justice O’Connor emphasized that “[w]ere the entry of
judgment a purely ministerial act under Virginia law,” petitioner would have met the
requirements established in Simmons for entitlement to a jury instruction on life without
parole, and made clear that “[w]here all that stands between a defendant and parole
ineligibility under state law is a purely ministerial act, Simmons entitles the defendant to
inform the jury of that ineligibility, either by argument or instruction, even if he is not
technically ‘parole ineligible’ at the moment of sentencing.” Id.  Here, however, because life
without parole was not “the only alternative sentence to death” at the time of petitioner’s
capital sentencing proceeding, the Virginia Supreme Court’s decision that petitioner was not
entitled to the benefit of Simmons did not satisfy §2254(d)’s requirements for granting habeas
relief.  530 U.S. at 181.

The plurality (Kennedy, J., joined by Rehnquist, C.J., Scalia and Thomas, JJ.) found
that “a Simmons instruction [in this case] would not have been accurate under the law; for the
authoritative determination of the Virginia Supreme Court is that petitioner was not ineligible
for parole when the jury considered his sentence.” 530 U.S. at 167. In support of this
determination, the plurality rejected petitioner’s efforts to analogize this case to Simmons,
citing instead the “[m]aterial differences” between the two cases. Id. First, the plurality
explained that the fact that the petitioner in Simmons was not technically parole ineligible at
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the time of his sentencing trial because the State Board of Probation had not yet made that
determination was of no consequence here because “Virginia does not argue that Ramdass
was parole eligible because a parole board had not acted.  It argues Ramdass was still parole
eligible . . . by reason of his the criminal record as it stood under state law.” 530 U.S. at 168. 
Second, the plurality found that petitioner received “no assistance” from his argument that
“Simmons allowed a prisoner to obtain a parole-ineligibility instruction even though
‘hypothetical future events’ (. . .) might mean the petitioner would, at some point, be released
from prison.”  The plurality explained that “[t]he Simmons petitioner was, as a matter of state
law, ineligible for parole at the time of the sentencing trial,” while “Ramdass’ situation is just
the opposite[:] He was eligible for parole at the time of his sentencing trial and is forced to
argue that a hypothetical future event (. . .) would render him parole ineligible . . .”  Id.

The plurality turned next to what it characterized as petitioner’s request that the Court
“ignore the legal rules dictating his parole eligibility under state law in favor of what he calls
a functional approach, under which, it seems, a court evaluates whether it looks like the
defendant will turn out to be parole ineligible.” 530 U.S. at 169.  Stating that “Simmons
applies only to instances where, as a legal matter, there is no possibility of parole,” and
asserting that Simmons “included conclusive proof of parole ineligibility under state law at
the time of sentencing,” the plurality rejected petitioner’s proposed rule as an unwarranted
“extension” of Simmons. 530 U.S. at 170.

Finally, the plurality rejected petitioner’s contention that entry of judgment on
petitioner’s second robbery verdict, and petitioner’s resulting parole ineligibility, were
“inevitable,” explaining that the jury’s verdict in the second robbery case was still open to
attack via a motion to set aside the verdict:  “The time for Ramdass to file a motion to set
aside the [second robbery] verdict had not expired when the jury was deliberating on the
sentence for [capital] murder; and he concedes he could have filed post-verdict motions. . .
. The Virginia Supreme Court was reasonable to reject a parole ineligibility instruction for a
defendant who would become ineligible only in the event a trial judge in a different county
entered final judgment in an unrelated criminal case.”  530 U.S. at 176.

Justice Stevens (joined by Souter, Ginsburg and Breyer, JJ.) issued a lengthy dissent,
contending that the plurality’s distinctions between Simmons and this case were illusory, and
pointing out that Virginia rules permit post-verdict motions attacking convictions even after
judgment has been formally entered, thereby making petitioner’s first robbery conviction –
which the plurality did count toward petitioner’s three-strikes – just as uncertain as his second
robbery verdict.  Comparing the considerable uncertainties surrounding the actual parole
ineligibility of the petitioner in Simmons with the no-more-considerable uncertainties
surrounding petitioner’s parole status in this case, Justice Stevens called the plurality’s
reasoning “an ‘if only’ wrapped in a ‘might have’ inside of a ‘possibly so,’” and criticized it
as “internally inconsistent” and “boundless.” 530 U.S. at 203.  Summing up the reasons
petitioner was entitled to relief under §2254(d)(1), Justice Stevens stated:

Because the “hypothetical future developments” rejected in Simmons are
materially indistinguishable from the future possibility here, the Virginia
court’s decision is contrary to Simmons.  ¶  Even assuming the correct rule
had been applied, the Virginia Supreme Court's decision would be an
“unreasonable application” of Simmons.  That court held that the [first
robbery] conviction would count as a strike, but not the [second] robbery
verdict.  The only distinction is the lack of an entry of judgment, and the only
reason that matters is because the verdict may be set aside by a post-trial
motion.  But that possibility remains identical for both crimes.  To disregard
one of those hypothetical possibilities but not the other based on a state-law
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distinction that has absolutely no relevance to the probability that the verdict
will be set aside is an unreasonable application of Simmons.

530 U.S. at 208.

24) Artuz v. Bennett, 531 U.S. 4 (2000).  In this non-capital New York habeas case, the Court
addressed “the question whether an application for state postconviction relief containing
claims that are procedurally barred is ‘properly filed’ within the meaning of” §2244)d(2),
which provides that “[t]he time during which a properly filed application for State post-
conviction or other collateral review with respect to the pertinent judgment or claim is
pending shall not be counted toward any period of limitation under this subsection.”  Writing
for a unanimous Court, Justice Scalia resolved the issue as follows:

An application is “filed,” as that term is commonly understood, when it is
delivered to, and accepted by, the appropriate court officer for placement into
the official record. [citations omitted].  And an application is “properly filed”
when its delivery and acceptance are in compliance with the applicable laws
and rules governing filings.   These usually prescribe, for example, the form
of the document, the time limits upon its delivery, [footnote omitted] the
court and office in which it must be lodged, and the requisite filing fee.
[citations omitted]. . . . But in common usage, the question whether an
application has been “properly filed” is quite separate from the question
whether the claims contained in the application are meritorious and free of
procedural bar.

531 U.S. at 8-9. In footnote 2, the Court indicated that it expressed “no view on the question
whether the existence of certain exceptions to a timely filing requirement can prevent a late
application from being considered improperly filed.” 

Applying its holding to respondent’s state court pleadings, the Court concluded that
these pleadings were “properly filed” notwithstanding the state’s invocation of various
procedural bars.  The Court explained that 

[n]either provision [relied upon by the state] purports to set forth a condition
to filing, as opposed to a condition to obtaining relief.   Motions to vacate
that violate these provisions will not be successful, but they have been
properly delivered and accepted so long as the filing conditions have been
met.   Consequently, the alleged failure of respondent’s [state court]
application to comply with [state procedural requirements] does not render
it “[im]properly filed” for purposes of § 2244(d)(2).   

25) Lackawanna County District Attorney v. Coss, 532 U.S. 394 (2001).  The Court, speaking
through Justice O’Connor (joined in full by Rehnquist, C.J., and Kennedy, J., and in part by
Scalia and Thomas, JJ.), extended its holding in Daniels v. United States (see infra) to
circumstances in which a prisoner seeks to challenge a current state court sentence on the
ground that it was enhanced by an unconstitutional prior state court conviction for which the
prisoner is no longer in custody.  Specifically, the Court held as follows:

[O]nce a state conviction is no longer open to direct or collateral attack in its
own right because the defendant failed to pursue those remedies while they
were available (or because the defendant did so unsuccessfully), the
conviction may be regarded as conclusively valid.  See Daniels, ante, at 8. 
If that conviction is later used to enhance a criminal sentence, the defendant
generally may not challenge the enhanced sentence through a petition under
§2254 on the ground that the prior conviction was unconstitutionally
obtained.
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532 U.S. at 403.
As in Daniels, the Court recognized an exception to this rule for Gideon violations,

and acknowledged that “another exception to the general rule precluding habeas relief might
be available” for cases in which “a habeas petition directed at the enhanced sentence may
effectively be the first and only forum available for review of the prior conviction.” 532 U.S.
at 406.  Because the facts of this case did not require it, however, the Court made no effort
to establish the parameters of this possible exception other than to remark that, “[w]hatever
such a petitioner must show to be eligible for review, the challenged prior conviction must
have adversely affected the sentence that is the subject of the habeas petition.”  In this case,
the Court found the lower courts’ determination that respondent’s prior conviction did
adversely affect his sentence to be “clearly erroneous.” Id.  The Court explained that “it is
technically correct to say that the [state] court ‘considered’  those convictions before
sentencing [respondent], . . . [b]ut it is a different thing entirely to say that the [prior]
convictions actually increased the length of the sentence the court ultimately imposed.” 531
U.S. at 407.

Justice Souter, joined by Stevens and Ginsburg, JJ., dissented for the reasons set forth
in his dissent in Daniels, and for the additional reason that, in his view, the Court mishandled
the issue of whether respondent’s prior conviction adversely affected his sentence.  

Justice Breyer dissented separately, indicating that he would remand for a
determination of whether respondent has any available forum other than §2254 proceedings
in which to challenge his prior convictions.  

26) Daniels v. United States, 532 U.S. 374 (2001). The Court (O’Connor, J., joined by Rehnquist,
C.J., Kennedy and Thomas, JJ., and joined in part by Scalia, J.) held that, “as a general rule,”
a prisoner whose federal sentence was enhanced using previous state court convictions may
not use a §2255 motion to challenge the constitutionality of those convictions as a means of
contending that the enhancement of his federal sentence using those convictions was
erroneous.  As in Custis v. United States, 511 U.S. 485 (1994), the Court recognized an
exception to this rule for claims that a previous conviction was secured in violation of the
right to counsel. 

Explaining the Court’s holding, Justice O’Connor borrowed again from Custis,
reasoning that the same concerns for “ease of administration” and promotion of finality relied
upon in that case to preclude challenges to prior convictions at federal sentencing hearings
apply with equal force in §2255 proceedings.  532 U.S. at 378. Rejecting petitioner’s
contention that, in light of Custis, §2255 proceedings are the appropriate forum for
challenging a prior conviction where no other forum is available, the Court explained:

After an enhanced federal sentence has been imposed . . ., the person
sentenced may pursue any channels of direct or collateral review still
available to challenge his prior conviction.  . . . If any such challenge to the
underlying conviction is successful, the defendant may then apply for
reopening of his federal sentence. . . .
If, however, a prior conviction used to enhance a federal sentence is no
longer open to direct or collateral attack in its own right because the
defendant failed to pursue those remedies while they were available (or
because the defendant did so unsuccessfully), then that defendant is without
recourse. The presumption of validity that attached to the prior conviction at
the time of sentencing is conclusive, and the defendant may not collaterally
attack his prior conviction through a motion under §2255.

532 U.S. at 382.
Finally, Justice O’Connor recognized “that there may be rare cases in which no
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channel of review was actually available to a defendant with respect to a prior conviction, due
to no fault of his own,” but found that “[t]he circumstances of this case do not require us to
determine whether a defendant could use a motion under §2255 to challenge a federal
sentence based on such a conviction.” 532 U.S. at 383

Justice Scalia concurred in all but that part of the Justice O’Connor’s opinion which
recognizes the possibility of an exception beyond the Gideon v. Wainwright exception brought
forward from Custis.  In his view, Custis established that due process is not violated by the
imposition of a federal sentence enhanced by a tainted prior conviction, so long as the taint
does not involve a Gideon violation.  From this, Justice Scalia concluded, “[i]t follows
ineluctably that §2255 does not establish any right to challenge federal sentences based on
their enhancement by stale, non-Gideon-tainted, convictions.” 532 U.S. at 385-386.

Justice Souter (joined by Stevens and Ginsburg, JJ.) dissented, criticizing the Court’s
decision for its lack of foundation in the statutory text or habeas law, and reliance on the
finality and administrative interests cited in Custis.  As to the role of those interests in this
case, Justice Souter wrote as follows:

But whatever force these reasons might have if alternative avenues of
challenge were open, they do not even come close to the horsepower needed
to rule out the application of §2255 when the choice is relief under §2255 or
no relief at all.  Why should it be easy to subject a person to a higher
sentencing range and commit him for nearly nine extra years (as here) when
the prisoner has a colorable claim that the extended commitment rests on a
conviction the Constitution would condemn?  If the answer is the value of
finality in state convictions, why is finality valuable when state law itself
does not demand it, and why is finality a one-way street?  Why should a
prisoner like Daniels suddenly be barred from returning to challenge the
validity of a conviction, when the Government is free to reach back to it to
impose extended imprisonment under a sentence enhancement law unheard
of at the time of the earlier convictions (1978 and 1981 in this case)?

532 U.S. at 389-390.

Justice Breyer also dissented, stating that the “legal problem [of how to deal with
challenges to prior convictions] lies at the source.  While we do not often overturn a recently
decided case, in this instance the Court's earlier decision will lead to ever-increasing
complexity, for it blocks the simpler procedural approach that Congress intended. 
Consequently, I believe this is one of those rare instances in which the Court should
reconsider an earlier case, namely, Custis, and adopt the dissenters' views.” 532 U.S. at 393.

27) Penry v. Johnson, 532 U.S. 782 (2001).  In this Texas capital habeas case, the Supreme Court
(O’Connor, J., joined by Stevens, Kennedy, Souter, Ginsburg and Breyer, JJ.) granted
sentencing phase relief, holding that the state courts’ determination that the instructions
provided to the jury at petitioner’s trial complied with the Supreme Court’s earlier decision
in this case (Penry v. Lynaugh, 492 U.S. 302 (1989) (Penry I)) was “objectively
unreasonable.” 532 U.S. at 805. In Penry I, the Court granted relief because the Texas
“special issues” sentencing scheme under which petitioner was tried did not afford the jury
a mechanism by which to consider and give effect to his mitigating evidence, including mental
retardation and a history of abuse.  At his retrial, the same three special issues – whether the
murder was intentional, whether petitioner would be a danger in the future, and whether the
homicide was a reasonable response to provocation – were submitted to the jury.  In an effort
to comply with Penry I, the trial court also gave a “supplemental instruction,” which invited
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the jurors to nullify one or more of the special issues if they believed petitioner’s mitigating
evidence warranted a life sentence.  On direct appeal from the retrial, the Texas Court of
Criminal Appeals upheld petitioner’s second death sentence, explaining that “‘a nullification
instruction such as this one is sufficient to meet the constitutional requirements of [Penry I].’” 
532 U.S. at 791

Reviewing this determination in the context of petitioner’s §2254 petition, the
Supreme Court disagreed.  The Court found that the supplemental instruction “made the jury
charge as a whole internally contradictory, and placed law-abiding jurors in an impossible
situation” by telling them to answer “no” to a special issue even when the correct answer to
the question posed was “yes.” 532 U.S. at 784. “In other words,” the Court explained, “the
jury could change one or more truthful ‘yes’ answers to an untruthful ‘no’ answer in order to
avoid a death sentence.”532 U.S. at 784. This “mechanism,” the Court continued, “inserted
‘an element of capriciousness’ into the sentencing decision, ‘making the jurors’ power to
avoid the death penalty dependent on their willingness’ to elevate the supplemental instruction
over the verdict form instructions. [citation omitted] . . . The supplemental instruction
therefore provided the an inadequate vehicle for the jury to make a reasoned moral response
to [petitioner’s] mitigating evidence.”  Id.

Having identified the defect in Texas’ response to the problem condemned in Penry
I, the Court applied §2254(d) and concluded that, “to the extent the Texas Court of Criminal
Appeals concluded that the substance of the jury instructions given at [petitioner’s] second
sentencing hearing satisfied our mandate in Penry I, that determination was objectively
unreasonable.” 532 U.S. at 784

Earlier in the opinion, the Court rejected petitioner’s second claim – that the
admission into  evidence of statements from a psychiatric report based on an uncounseled
interview which took place before the crimes underlying this case violated Estelle v. Smith
– on the ground that petitioner could not establish entitlement to relief under §2254(d)(1). 
The Court noted a series of differences between this case and the circumstances at issue in
Estelle, and remarked that “we have never extended Estelle’s Fifth Amendment holding
beyond its particular facts.” 532 U.S. at 783. The Court further observed that even if petitioner
could establish a violation of the Fifth Amendment under Estelle,the Court would still have
“considerable doubt that the admission of the [psychiatric] report . . . had a ‘substantial and
injurious effect’ on the verdict.”  (citing Brecht v. Abrahamson). 532 U.S. at 796.

Justice Thomas (joined by Rehnquist, C.J., and Scalia, J.) dissented from the grant
of sentencing phase relief, contending that the Texas courts’ supplemental instruction
adequately remedied the problem identified in Penry I.

28) Duncan v. Walker, 533 U.S. 167 (2001).  In this non-capital habeas case from New York, the
Court (O’Connor, joined by Rehnquist, C.J., Scalia, Kennedy, Souter, and Thomas, JJ.) held
that “an application for federal habeas corpus review is not an ‘application for State post-
conviction or other collateral review’ within the meaning of 28 U.S.C. §2244(d)(2),” and that,
therefore, §2244(d)(2) “did not toll the limitation period during the pendency of respondent’s
first federal habeas petition.” 533 U.S. at 167.

Respondent, Sherman Walker, filed his initial §2254 petition on April 10, 1996.  On
July 9, 1996, the district court dismissed that petition without prejudice because it was unclear
from the face of the petition whether Walker had exhausted his state remedies.  Without
returning to state court, Walker filed a second petition on May 20, 1997.  The district court
dismissed that petition as untimely.  The Second Circuit reversed, holding that Walker was
entitled to the one year grace period available to state prisoners whose convictions became
final prior to AEDPA’s effective date, and that the limitations period was tolled from
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AEDPA’s effective date until the date his first federal habeas petition was dismissed without
prejudice.  In support of its conclusion that Walker was entitled to tolling, the court held that
his first, possibly unexhausted petition was “an application for state post-conviction, or other
collateral review” within the meaning of §2244(d)(2).  The state appealed, and the Supreme
Court granted certiorari.

The Supreme Court began its discussion by observing that “[o]ur task is to construe
what Congress has enacted” – in this case, the phrase “State post-conviction or other collateral
review.”  The Court summarized the parties’ positions as follows:

Respondent reads §2244(d)(2) to apply the word ‘State’ only to the term
'post- conviction' and not to the phrase ‘other collateral.’  Under this view,
a properly filed federal habeas petition tolls the limitation period.  Petitioner
contends that the word ‘State’ applies to the entire phrase ‘post-conviction
or other collateral review.’  Under this view, a properly filed federal habeas
petition does not toll the limitation period.

533 U.S. at 172. 
The Court then declared its belief that “petitioner’s interpretation of §2244(d)(2) is

correct for several reasons.” Id.  First, comparing §2244(d)(2) to other AEDPA provisions,
the Court found “strong evidence that, had Congress intended to include federal habeas
petitions within the scope of §2244(d)(2), Congress would have mentioned ‘Federal’ review
expressly.” Id.  Second, the Court observed that, “[i]f the phrase ‘State post-conviction or
other collateral review’ is construed to encompass both state and federal collateral review,
then the word ‘State’ [serves no meaningful purpose in the statute].” 533 U.S. at 174.
Rejecting the Second Circuit’s reasoning that “‘the phrase “other collateral review” would be
meaningless if it did not refer to federal habeas petitions,’” the Court explained that “it is
possible for ‘other collateral review’ to include review of a state court judgment that is not a
criminal conviction [i.e., civil commitments].” 533 U.S. at 175. The Court concluded its
analysis of the statutory language by noting that §2263(b)(2), which “provides that the
limitation period ‘shall be tolled from the date on which the first petition for post-conviction
review or other collateral relief is filed until the final State court disposition of such petition[]’
. . . vitiates any suggestion that ‘other collateral’ relief or review must include federal relief
or review in order for the term to have any significance apart from ‘post-conviction’ review.” 
533 U.S. at 178. The Court bolstered this reading of §2244(d)(2) by observing that the state’s
construction of that provision “promotes the exhaustion of state remedies while respecting the
interest in the finality of state court judgments,” while Walker’s “interpretation . . . would do
far less to encourage exhaustion prior to seeking federal habeas review and would hold greater
potential to hinder finality.” 533 U.S. at 178. 

Finally, the Court declined to address Walker’s contentions that the state’s
“construction of the statute creates the potential for unfairness to litigants who file timely
federal habeas petitions that are dismissed without prejudice after the limitation period has
expired,” stating only that “our sole task in this case is one of statutory construction, and upon
examining the language and purpose of the statute, we are convinced that §2244(d)(2) does
not toll the limitation period during the pendency of a federal habeas petition.” 533 U.S. at
181.

Justice Souter concurred, but wrote separately to “point[] out that nothing bars a
district court from retaining jurisdiction pending complete exhaustion of state remedies, and
that a claim for equitable tolling could present a serious issue on facts different from those
before us.” 533 U.S. at 182.

Justice Stevens (joined by Souter, J.) concurred, agreeing that “the better reading of
. . .§2244(d)(2) . . . is that it encompasses only ‘State’ applications for ‘post-conviction or
other collateral review,’” but adding “two observations regarding the equitable powers of
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federal courts, which are unaffected by today’s decision . . .” 533 U.S. at 182.
First, after acknowledging that Rose v. Lundy, 455 U.S. 509 (1982), “prescribed the

dismissal of . . . petitions containing unexhausted claims,” Justice Stevens observed that,
in our post-AEDPA world there is no reason why a district court should not
retain jurisdiction over a meritorious claim and stay further proceedings
pending the complete exhaustion of state remedies.  Indeed, there is every
reason to do so when AEDPA gives a district court the alternative of simply
denying a petition containing unexhausted but nonmeritorious claims, see 28
U. S. C. §2254(b)(2) . . ., and when the failure to retain jurisdiction would
foreclose federal review of a meritorious claim because of the lapse of
AEDPA's 1-year limitations period.

533 U.S. at 183.
Second, Justice Stevens that “neither the Court's narrow holding, nor anything in the

text or legislative history of AEDPA, precludes a federal court from deeming the limitations
period tolled for [a first habeas] petition as a matter of equity,” and that “a federal court might
very well conclude that tolling is appropriate based on the reasonable belief that Congress
could not have intended to bar federal habeas review for petitioners who invoke the court’s
jurisdiction within the 1-year interval prescribed by AEDPA.” 533 U.S. at 183.  Justice
Stevens further explained that 

federal courts may well conclude that Congress simply overlooked the class
of petitioners whose timely filed habeas petitions remain pending in district
court past the limitations period, only to be dismissed after the court
belatedly realizes that one or more claims have not been exhausted. [footnote
and citation omitted]  As a result, equitable considerations may make it
appropriate for federal courts to fill in a perceived omission on the part of
Congress by tolling AEDPA’s statute of limitations for unexhausted federal
habeas petitions.  Today’s ruling does not preclude that possibility, given the
limited issue presented in this case and the Court’s correspondingly limited
holding.

533 U.S. at 184.
Justice Breyer (joined by Ginsburg, J.) dissented, contending both that §2244(d)(2)

should be read to encompass federal habeas petitions.  Justice Breyer explained that, contrary
to the Court’s discussion, “[t]he statute’s language, read by itself, does not tell us whether the
words  ‘State post-conviction or other collateral review’ include federal habeas proceedings.” 
533 U.S. at 187.  “Faced with this statutory ambiguity,” Justice Breyer continued, “I would
look to statutory purposes in order to reach a proper interpretation.” 533 U.S. at 190. Looking
to those purposes, Justice Breyer observed that “Congress enacted a statute that all agree gave
state prisoners a full year (plus the duration of state collateral proceedings) to file a federal
habeas corpus petition. Congress would not have intended to shorten that time dramatically,
at random, and perhaps erase it altogether, . . . simply because the technical nature of the
habeas rules led a prisoner initially to file a petition in the wrong court.” 533 U.S. at 190.

Justice Breyer also rejected the Court’s view that its construction of §2244(d)(2) is
consistent with strengthening “the prisoner’s incentive to file in state court first,” contending
that “the Court's approach is likely to lead not to fewer improper federal petitions, but to
increased confusion, as prisoners hesitate to change the language of state petitions or add
facts, and to greater unfairness.” 533 U.S. at 191. Justice Breyer concluded with the following
observations:

Language, dictionaries, and canons, unilluminated by purpose, can lead
courts into blind alleys, producing rigid interpretations that can harm those
whom the statute affects. If generalized, the approach, bit by bit, will divorce
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law from the needs, lives, and values of those whom it is meant to serve--a
most unfortunate result for a people who live their lives by law’s light.  The
Court was right in Martinez-Villareal and Slack to see purpose as key to the
statute’s meaning and to understand Congress as intending the same; it is
wrong to reverse its interpretive priorities here.

533 U.S. at 193.

29) Tyler v. Cain, 533 U.S. 656 (2001).  In this non-capital Louisiana habeas case, the Court
(Thomas, J., joined by Rehnquist, C.J., and O’Connor, Scalia, and Kennedy, JJ.)  held that the
rule of Cage v. Louisiana has not been “made retroactive to cases on collateral review by the
Supreme Court” within the meaning of §2244(b)(2)(A).  That provision permits the filing of
a second or successive habeas petition if the claim the petitioner seeks to bring “relies on a
new rule of constitutional law, made retroactive to cases on collateral review by the Supreme
Court, that was previously unavailable.”  

Resolving a conflict in the circuits over whether Cage has been “made retroactive .
. . by the Supreme Court” under §2244(b)(2)(A), the Court held that, “[b]ased on the plain
meaning of the [statutory] text read as a whole, . . . ‘made’ means ‘held’ and, thus, the
requirement is satisfied only if this Court has held that the new rule is retroactively applicable
to cases on collateral review.” 533 U.S. at 662. The Court explained further:

Quite significantly, under [§2244(b)(2)(A)], the Supreme Court is the only
entity that can “ma[k]e” a new rule retroactive.  The new rule becomes
retroactive, not by the decisions of the lower court or by the combined action
of the Supreme Court and the lower courts, but simply by the action of the
Supreme Court.  ¶  The only way the Supreme Court can, by itself, “lay out
and construct” a rule’s retroactive effect, or “cause” that effect “to exist,
occur, or appear,” is through a holding. [quoting Webster’s Ninth New
Collegiate Dictionary 718-719 (1991)].  The Supreme Court does not
“ma[k]e” a rule retroactive when it merely establishes principles of
retroactivity and leaves the application of those principles to lower courts. 
In such an event, any legal conclusion that is derived from the principles is
developed by the lower court (or perhaps by a combination of courts), not by
the Supreme Court. [footnote omitted]  We thus conclude that a new rule is
not “made retroactive to cases on collateral review” unless the Supreme
Court holds it to be retroactive.

533 U.S. 663.
The Court bolstered this interpretation by characterizing it as “necessary for the

proper implementation of the collateral review structure created by AEDPA.”  Specifically,
noting that §2244(b)(3)D) requires courts of appeals to act upon requests for authorization to
file second or successive petitions within 30 days, the Court observed that “[i]t is unlikely that
a court of appeals could make such a determination in the allotted time if it had to do more
than simply rely on Supreme Court holdings on retroactivity.  The stringent time limit thus
suggests that the courts of appeals do not have to engage in the difficult legal analysis that can
be required to determine questions of retroactivity in the first instance.” 533 U.S. at 657.

Turning to the question whether the rule of Cage was “made retroactive” by
application of Teague v. Lane to the Supreme Court’s decision in Sullivan v. Louisiana, the
Court quickly concluded that it was not.  Petitioner contended that because “the reasoning of
Sullivan demonstrates that the Cage rule satisfies both prongs of . . . Teague[‘s] [second]
exception,” retroactive application of Cage was warranted. 533 U.S. at 657.  Rejecting this
argument, the Court stated that “[t]he most [petitioner] can claim is that, based on the
principles outlined in Teague, this Court should make Cage retroactive to cases on collateral
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review.  What is clear, however, is that we have never ‘made’ Cage retroactive to cases on
collateral review.” 533 U.S. at 666. The Court continued:

The only holding in Sullivan is that a Cage error is structural error.  There is
no second case that held that all structural-error rules apply retroactively or
that all structural-error rules fit within the second Teague exception.  The
standard for determining whether an error is structural, . . . is not coextensive
with the second Teague exception, [footnote omitted] and a holding that a
particular error is structural does not logically dictate the conclusion that the
second Teague exception has been met.

533 U.S. at 666.
Finally, the Court declined petitioner’s request to make Cage retroactive in this case

“because that decision would not help [petitioner] . . . Any statement on Cage’s retroactivity
would be dictum, so we decline to comment further on the issue.” 533 U.S. at 668.

Justice O’Connor concurred, writing separately “to explain more fully the
circumstances in which a new rule is ‘made retroactive [for purposes of §2244(b)(2)(A)].” 
After identifying the “clearest instance” as a case in which “we expressly have held the new
rule to be retroactive in a case on collateral review and applied the rule to that case,” Justice
O’Connor explained that such a case “is not a sine qua non for the satisfaction of this statutory
provision.” 533 U.S. at 668. Rather, 

if we hold in Case One that a particular type of rule applies retroactively to
cases on collateral review and hold in Case Two that a given rule is of that
particular type, then it necessarily follows that the given rule applies
retroactively to cases on collateral review.  In such circumstances, we can be
said to have “made” the given rule retroactive to cases on collateral review.

533 U.S. at 669. As an example of “the required logical relationship” necessary to make a rule
retroactive in this way, Justice O’Connor referred to the first Teague exception, which
provides for the retroactive applicability of new rules which place “‘certain kinds of primary,
private individual conduct beyond the power of the criminal law-making authority to
proscribe.’” 533 U.S. at 669 (citation omitted).  When the Court makes a new rule of this type,
Justice O’Connor explained, “it necessarily follows that this Court has ‘made’ that new rule
retroactive to cases on collateral review.  The Court has done so through its holdings alone,
without resort to dicta and without any application of principles by lower courts.” 533 U.S.
at 669.

Justice O’Connor also noted that “[t]he matter is less straightforward with respect to
the second Teague exception, which is reserved for ‘watershed rules of criminal procedure.’”
533 U.S. at 669-670 (citation omitted).  This is because “the judgment involved in our
‘ma[king]’ a new rule retroactive under this exception is likely to be more subjective and self-
conscious than is the case with Teague’s first exception.  But the relevant inquiry is not
whether the new rule comes within the Teague exception at all, but the more narrow and
manageable inquiry of whether this Court’s holdings, by strict logical necessity, ‘ma[k]e’ the
new rule retroactive within the meaning of §2244(b)(2)(A).” Justice O’Connor concluded by
noting that “[w]hile such logical necessity does not obtain in this particular case,  . . . this
Court could ‘ma[k]e’ a new rule retroactive under Teague’s second exception in this manner.”
533 U.S. at 670.

Justice Breyer (joined by Stevens, Souter and Ginsburg, JJ.) dissented, expressing his
view that “Sullivan, in holding that a Cage violation can never be harmless because it leaves
the defendant with no jury verdict known to the Sixth Amendment, also holds that Cage falls
within Teague’s ‘watershed’ exception.”  Justice Breyer explained that “[t]he matter is one
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of logic.  If Case One holds that all men are mortal and Case Two holds that Socrates is a man,
we do not need Case Three to hold that Socrates is mortal.” 533 U.S. at 673-674.

Justice Breyer also took issue with the Court’s interpretation of the statute’s word
“made” as meaning “held,” contending that the statute “uses the word ‘made.’  It refers to
instances in which the Supreme Court has ‘made’ a rule of law ‘retroactive to cases on
collateral review.’ . . . And that is just what the Supreme Court, through Teague and Sullivan,
has done with respect to the rule of Cage.” 533 U.S. at 675.

Justice Breyer further indicated that he agrees “-- as does a majority of the Court –”
with Justice O’Connor’s remarks about rules falling within Teague’s first exception, but stated
that he could “not understand why a decision by this Court which makes it apparent that a rule
is retroactive under Teague’s second exception will necessarily be ‘more subjective and self-
conscious.’” 533 U.S. at 675-676. (quoting O’Connor, J., concurring). While that may be true
in some cases, Justice Breyer continued, it “is not so here.” Id.

Justice Breyer concluded by adding first that “nothing in the statute’s purpose favors,
let alone requires, the majority’s conclusion,” and second, that “the most likely consequence
of the majority’s holding is further procedural complexity.”  Elaborating on the second point,
Justice Breyer explained that in order to make rules retroactive for purposes of §2244(b)(2)(A)
the Court “will be required to restate the obvious, case by case, even when we have explicitly
said, but not ‘held,’ that a new rule is retroactive.” 533 U.S. at 676.

30) Lee v. Kemna, 534 U.S. 362 (2002).  In this non-capital habeas case from Missouri, the Court
addressed whether the Missouri Court of Appeals’ reliance on petitioner’s trial counsel’s
alleged failure to adhere to state procedural rules governing continuance motions to deny
relief on his due process claim was sufficient to bar federal habeas review of that claim. 
Writing for the Court,  Justice Ginsburg (joined by Rehnquist, C.J., and Stevens, O’Connor,
Souter, and Breyer, JJ.), concluded that federal review of petitioner’s claim was not barred.

The facts giving rise to petitioner’s claim were as follows:  Petitioner was on trial for
murder in Missouri, and his defense was alibi;  three witnesses traveled voluntarily from
California to Missouri for the purpose of testifying that petitioner had been in California at
the time of the crime; at some point during the third day of trial, the witnesses left the
courthouse without notifying defense counsel;  upon learning of their absence, counsel orally
requested a continuance until the next morning to afford him time to find the missing
witnesses;  the trial court denied the request, stating that it appeared as if the witnesses had
abandoned petitioner, and that a continuance could not be granted because the judge had a
personal appointment the next day, and another trial set to begin on the following business
day.  The trial went forward without petitioner’s alibi witnesses, and he was convicted.  On
appeal, petitioner contended that the trial court’s denial of a continuance violated his due
process rights, to which the state responded by asserting, for the first time, that petitioner’s
request for a continuance failed to satisfy a state procedural rule requiring a showing of the
materiality of the missing witnesses’ testimony, grounds for believing the witnesses could be
found, and testimony from petitioner himself affirming that he had not procured the witnesses’
absence.  The state appellate court denied petitioner’s appeal, referring generally to the rule
invoked by the state, and finding additionally that petitioner’s oral motion did not comply with
another procedural rule requiring that continuance motions be submitted in writing.  Petitioner
subsequently sought federal habeas corpus relief, which was denied by the district court and
Eighth Circuit, each of which found his due process claim procedurally barred for the reasons
set forth in the state appellate court’s decision.  

The Court began its discussion of the procedural default issue by acknowledging that
violation of a firmly established and regularly followed state rule will bar federal review.  The
Court  then observed, however, that “[t]here are . . . exceptional cases in which exorbitant
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application of a generally sound rule renders the state ground inadequate to stop consideration
of a federal question.” 534 U.S. at 363. “This case,” the Court continued, “fits within that
limited category.” Id.  Explaining that its “analysis and conclusion are informed and
controlled by Osborne v. Ohio, 495 U.S. 103 (1990),” the Court reiterated the “‘general
principle that an objection which is ample and timely to bring the alleged federal error to the
attention of the trial court and enable it to take appropriate corrective action is sufficient to
serve legitimate state interests, and therefore sufficient to preserve the claim for review here.’”
534 U.S. at 378. With that principle in mind, the Court went on to explain that “[t]hree
considerations, in combination, lead us to conclude that this case falls within the small
category of cases in which asserted state grounds are inadequate to block adjudication of a
federal claim[:]”  “First, when the trial judge denied [petitioner]’s motion, he stated a reason
that could not have been countered by a perfect motion for continuance”;  “Second, no
published Missouri decision directs flawless compliance with [the rules relied upon by the
state appellate court] in the unique circumstances this case presents – the sudden,
unanticipated, and at the time unexplained disappearance of critical, subpoenaed witnesses
on what became the trial's last day”; and “Third and most important, given ‘the realities of
trial,’ [citation omitted], [petitioner] substantially complied with Missouri’s key Rule,” having
placed on the record argument establishing the materiality of missing witnesses’ testimony,
and facts indicating a well-founded belief that the witnesses were still in the area, and having
stated that he had no knowledge of why the witnesses left. 534 U.S. at 363-364.

The Court went on to observe that the state rule at issue, “like other state and federal
rules of its genre, serves a governmental interest of undoubted legitimacy. . . . The Rule’s
essential requirements, however, were substantially met in this case. . . . ‘Where it is
inescapable that the defendant sought to invoke the substance of his federal right, the asserted
state-law defect in form must be more evident than it is here.’” 534 U.S. at 385 (citation
omitted).  From there, the Court concluded that, “[u]nder the special circumstances so
combined, we conclude that no adequate state-law ground hinders consideration of
[petitioner]’s federal claim.” 534 U.S. at 387.

Justice Kennedy (joined by Scalia and Thomas, JJ.) dissented, contending that the
Court’s “contextual approach places unnecessary and unwarranted new responsibilities on
state trial judges, injects troubling instability into the criminal justice system, and reaches the
wrong result even under its own premises.”  534 U.S. at 388.

31) Mickens v. Taylor, 535 U.S. 162 (2002).  In this Virginia capital case, the Court (Scalia, J.,
joined by Rehnquist, C.J., and Thomas, J.) clarified “what a defendant must show in order to
demonstrate a Sixth Amendment violation where the trial court fails to inquire into a potential
conflict of interest about which it knew or reasonably should have known.”  535 U.S. at 164. 
The facts underlying petitioner’s conflict of interest claim are as follows:  petitioner was
charged with the murder and attempted sodomy of the victim;  at the time of the crime, the
attorney who would become petitioner’s trial counsel was representing the victim on assault
and concealed weapons charges;  four days after the victim’s death, a juvenile court judge
relieved the attorney of his appointment because his client had died; and one week later, the
same judge appointed the attorney to represent petitioner in connection with the charges
arising out of the attorney’s former client’s death.  Petitioner did not learn of his counsel’s
past representation of the victim until the victim’s juvenile file was mistakenly made available
to petitioner’s federal habeas counsel.  Petitioner thereafter raised a conflict of interest claim,
which the district court denied after an evidentiary hearing.  The Fourth Circuit affirmed,
finding that petitioner had not shown that  counsel’s performance had been adversely affected
by his past representation of the victim.  In the Supreme Court, petitioner challenged the
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Fourth Circuit’s requirement that he demonstrate “adverse effect” where the trial court knew
or should have known of counsel’s conflict, but failed to inquire.  Petitioner contended that
the precise language of the Court’s remand instruction in Wood v. Georgia 450 U.S. 261
(1981), “established an ‘unambiguous rule’ that where the trial judge neglects a duty to
inquire into a potential conflict, the defendant, to obtain reversal of the judgment, need only
show that his lawyer was subject to a conflict of interest, and need not show that the conflict
adversely affected counsel’s performance.” 535 U.S. at 170. The Court disagreed, explaining
that the phrase “an actual conflict of interest,” as used in Wood’s remand instruction, actually
“meant precisely a conflict that affected counsel’s performance – as opposed to a mere
theoretical division of loyalties.” 535 U.S. at 171. (emphasis by Court).  “It was shorthand,”
the Court continued, “for the statement in [Cuyler v.] Sullivan that ‘a defendant who shows
that a conflict of interest actually affected the adequacy of his representation need not
demonstrate prejudice in order to obtain relief.’” 535 U.S. at 171. Having disposed of
petitioner’s contention that Wood entitled him to relief without a showing of adverse effect,
the Court concluded its discussion of petitioner’s contentions as follows:

Since this was not a case in which (as in Holloway [v. Arkansas]) counsel
protested his inability simultaneously to represent multiple defendants;  and
since the trial court’s failure to make the Sullivan-mandated inquiry does not
reduce the petitioner’s burden of proof;  it was at least necessary, to void the
conviction, for petitioner to establish that the conflict of interest adversely
affected his counsel’s performance.  The Court of Appeals having found no
such effect, . . . the denial of habeas relief must be affirmed.

535 U.S. at 173-174
Finally, the Court took care to avoid having its “holding . . . misconstrued,” noting

that “the only question presented was the effect of a trial court’s failure to inquire into a
potential conflict upon the Sullivan rule that deficient performance of counsel must be
shown.” 535 U.S. at 174. The Court explained that although this case “was presented and
argued on the assumption that . . . Sullivan would be applicable” – an assumption that “was
not unreasonable in light of the holdings of Courts of Appeals, which have applied Sullivan
‘unblinkingly’ to ‘all kinds of alleged attorney ethical conflicts’” – that assumption may reach
too far.  “[T]he language of Sullivan,” the Court observed, “does not clearly establish, or
indeed even support, such expansive application” to circumstances other than those, as in
Sullivan itself, involving multiple concurrent representation. 535 U.S. at 175. The Court went
on to conclude that, “[i]n resolving this case on the grounds on which it was presented to us,
we do not rule upon the need for the Sullivan prophylaxis in cases of successive
representation. Whether Sullivan should be extended to such cases remains, as far as the
jurisprudence of this Court is concerned, an open question.” 535 U.S. at 176. 

Justice Kennedy (joined by O’Connor, J.) concurred, joining the Court’s “opinion in
full,” but writing “separately to emphasize that the facts of this case well illustrate why a
wooden rule requiring reversal is inappropriate for cases like this one.” 535 U.S. at 176.

Justice Stevens dissented, contending that the egregious facts of counsel’s conflict in
this case warrant relief, that the Court’s interpretation of Wood as requiring a showing of
adverse effect is wrong, and that “[a] rule that allows the State to foist a murder victim’s
lawyer onto his accused is not only capricious;  it poisons the integrity of our adversary
system of justice,” 535 U.S. 189.

Justice Souter dissented, expressing disagreement with the Court’s reading of past
conflict of interest jurisprudence, and condemning the notion that a contemporaneous
objection raising a conflict of interest issue will entitle a defendant to relief if the trial court
fails to inquire about the conflict, while a defendant who is ignorant of his counsel’s conflict
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and therefore fails to object must meet a higher standard, even when the trial judge has
independent knowledge of the conflict but fails to inquire.

Finally, Justice Breyer (joined by Ginsburg, J.) dissented, contending that Virginia’s
error in appointing the victim’s former lawyer to represent the person accused of killing him
“is not governed by” Holloway, Sullivan and Wood, but should instead be treated as a
structural error warranting a presumption of prejudice.  Justice Breyer gave three reasons for
this conclusion:  first, “this is the kind of representational incompatibility that is egregious on
its face”;  second, “the conflict is exacerbated by the fact that it occurred in a capital murder
case”;  and third, “the Commonwealth itself created the conflict in the first place.” 535 U.S.
210. In these circumstances, Justice Breyer concluded, going forward with petitioner’s
execution “would diminish th[e] public confidence in the criminal justice system upon which
the successful functioning of that system continues to depend.” 535 U.S. at 211.

32) Bell v. Cone, 535 U.S. 685 (2002).  In this Tennessee capital case, the Court (Rehnquist, C.J.,
joined by O'Connor, Scalia, Kennedy, Souter, Thomas, Ginsburg, and Breyer, JJ.) rejected the
Sixth Circuit’s conclusion that petitioner’s ineffective assistance of counsel claim warranted
a presumption of prejudice pursuant to United States v. Cronic, held that the claim was
governed by Strickland v. Washington, and concluded that the state court’s denial of relief was
not contrary to, and did not involve an unreasonable application of, clearly established federal
law under §2254(d).  The crux of Sixth Circuit’s decision granting relief was that petitioner’s
“counsel, by not asking for mercy after the prosecutor’s final argument, did not subject the
State’s call for the death penalty to meaningful adversarial testing,” and that the state court’s
erroneous reliance on Strickland, rather than Cronic, amounted to an unreasonable application
of federal law.  535 U.S. at 693. 

The Court began its analysis by observing that the AEDPA “modified a federal habeas
court’s role in reviewing state prisoner applications in order to prevent federal habeas
‘retrials’ and to ensure that state-court convictions are given effect to the extent possible under
law.” 535 U.S. at 693. See also id. at 694 n.2 (referring to §2254(d) as a “statutory provision
governing respondent’s ability to obtain federal habeas relief”).  Turning to the Sixth Circuit’s
analysis, the Court rejected petitioner’s contentions that Cronic, as opposed to Strickland,
supplies the governing rule, and that the state court acted “contrary to” federal law by
applying the latter rather than the former.  The Court explained that “[w]hen we spoke in
Cronic of the possibility of presuming prejudice based on an attorney’s failure to test the
prosecutor's case, we indicated that the attorney’s failure must be complete. . .  Here,
respondent’s argument is not that his counsel failed to oppose the prosecution throughout the
sentencing proceeding as a whole, but that his counsel failed to do so at specific points.  For
purposes of distinguishing between the rule of Strickland and that of Cronic, this difference
is not of degree but of kind.” 535 U.S. at 697.  In this case, the Court continued, the
challenged “aspects of counsel’s performance” “are plainly of the same ilk as other specific
attorney errors we have held subject to Strickland’s performance and prejudice components.” 
535 U.S. at 697.  From there, the Court quickly concluded that the state court’s decision to
apply Strickland was not “contrary to our clearly established law.”535 U.S. at 698.

Having identified the governing rule, the Court described the showing respondent was
required to make in order to obtain relief on his ineffective assistance of counsel claim:  

For respondent to succeed, . . . he must do more than show that he would
have satisfied Strickland's test if his claim were being analyzed in the first
instance, because under § 2254(d)(1), it is not enough to convince a federal
habeas court that, in its independent judgment, the state-court decision
applied Strickland incorrectly. . . . Rather, he must show that the Tennessee
Court of Appeals applied Strickland to the facts of his case in an objectively

Recent Habeas Decisions  35 -- SCT



unreasonable manner.   This, we conclude, he cannot do.
535 U.S. at 698-699.  After discussing the merits of the ineffective assistance of counsel
claim, the Court concluded that, “at the very least . . . the state court’s [denial of relief] was
not ‘unreasonable.’” 535 U.S. at 701.  The Court went on to reverse the Sixth Circuit’s
decision.  

Justice Stevens dissented, contending that the circumstances of this case, including
counsel’s shortcomings in preparation and advocacy, as well as the “diagnosed mental illness
that rendered him unqualified to practice law, and . . . apparently led to his suicide,” justified
a presumption of prejudice under Cronic.  535 U.S. at 702-703. 

33) Carey v. Saffold, 536 U.S. 214 (2002). In this non-capital statute of limitations case, the Court
confronted the application of §2244(d)(2)’s tolling mechanism in California, where state post-
conviction review occurs through the successive filing of original actions in a trial court, an
appellate court, and the state supreme court, the timing of which is governed only by a
“reasonableness” standard.  Specifically, the Court  addressed “three questions related to the
statutory word ‘pending’” contained in §2244(d)(2):

(1) Does that word cover the time between a lower state court's decision
and the filing of a notice of appeal to a higher state court?

(2) If so, does it apply similarly to California's unique state collateral
review system – a system that does not involve a notice of appeal,
but rather the filing (within a reasonable time) of a further original
state habeas petition in a higher court?

(3) If so, was the petition at issue here (filed in the California Supreme
Court 4½ months after the lower state court reached its decision)
pending during that period, or was it no longer pending because it
failed to comply with state timeliness rules?

536 U.S. at 217.  
The Court (Breyer, J., joined by Stevens, O’Connor, Souter and Ginsburg, JJ.)

answered “the first two questions affirmatively, while remanding the case to the [Ninth
Circuit] for its further consideration of the third.”  Id. 

With regard to the first question, the Court held that “an application is pending as long
as the ordinary state collateral review process is ‘in continuance’ – i.e., ‘until the completion
of’ that process.” 536 U.S. at 219-220 (quoting Webster’s New International Dictionary 1669
(1993)).  “In other words,” the Court continued, “until the application has achieved final
resolution through the State’s post-conviction procedures, by definition it remains ‘pending.’”
536 U.S. at 220.  In reaching this conclusion, the Court rejected the state’s request “for a
‘uniform national rule’ to the effect that an application for state collateral review is not
‘pending’ in the state courts during the interval between a lower court’s entry of judgment and
the timely filing of a notice of appeal (or petition for review) in the next court.”   536 U.S. at
219.  The Court explained that such a rule would offend the exhaustion requirement and the
principles underlying it “by encouraging state prisoners to file federal habeas petitions before
the State completes a full round of collateral review.” 536 U.S. at 220.  

Having determined that an application for state collateral review remains “pending”
during the appellate stages “in typical ‘appeal’ States,” the Court proceeded to examine
whether the same approach ought to apply in California, which “does not require, technically
speaking, appellate review of a lower court determination.”  536 U.S. at 221.  Rejecting the
state’s contention that the idiosyncracies of California’s system dictate that a petition not be
considered “‘pending’ during the interval between a lower court’s determination and filing
of another petition in a higher court,” the Court found that “California’s ‘original writ’ system
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. . . is not as special in practice as its terminology might suggest.”  Id.  Rather, the state’s
“collateral review process functions very much like that of other States, but for the fact that
its timeliness rule is indeterminate” – a “feature of California law” that the Court did not view
as “mak[ing] a critical difference.”  536 U.S. at 222.  Observing that §2244(d)(2)’s purpose
is “to give States the opportunity to complete one full round of review, free of federal
interference,” the Court found that “[i]nclusion of California’s ‘reasonableness’ periods
carries out that purpose in the same way, and to the same degree, as does inclusion of the more
specific appellate filing periods prevalent in other States.  And exclusion of those periods in
California would undermine AEDPA’s statutory goals just as it would in those States.”  536
U.S. at 222-223.  Summing up its decision to treat California like other states with more
predictable and uniform appellate procedures for post-conviction litigation, the Court
explained that, in its view, “California’s system functions in ways sufficiently like other state
systems of collateral review to bring intervals between a lower court decision and a filing of
a new petition in a higher court within the scope of the statutory word ‘pending.’” 536 U.S.
at 223.  The Court went on to note that if California authorities become dissatisfied with the
results of applying §2244(d)(2) to the state’s open-ended system, “California remains free,
through legislative or judicial action, to adjust its ‘original writ’ system accordingly.”  536
U.S. at 225.

 Finally, the Court turned to the third question – whether the state petition in this case
should be deemed to have been “pending” during the 4½  month interval between denial of
relief by the state appellate court and filing of a new petition in the state supreme court. 
Resolution of this issue was complicated by the fact that the state supreme court “denied the
petition ‘on the merits and for lack of diligence.’” Id.  While the Ninth Circuit read this
statement to mean that the state court must not have declined to reach the merits due to
untimeliness, the Court was not so certain.  Observing that “[t]here are many plausible
answers” to the question why the state court might have mentioned the merits if it meant to
deny the petition on timeliness grounds, the Court found that the words “on the merits”
“cannot by themselves indicate that the petition was timely.”   536 U.S. at 226.  In the end, the
Court elected to remand the case to the Ninth Circuit to determine whether the state court
regarded the petition as timely, and to determine “whether it would be appropriate to certify
a question to the California Supreme Court for the purpose of seeking clarification in this area
of state law.”  536 U.S. at 226-227.  

Justice Kennedy (joined by Rehnquist, C.J., Scalia and Thomas, JJ.) dissented on the
grounds, inter alia, that the Court’s interpretation of the word “pending” is “untenable” and
irreconcilable with the Court’s other statute of limitations jurisprudence. Justice Kennedy
further predicted that the Court’s treatment of original petitions in California as continuations
of earlier proceedings is likely to be misused by prisoners in other states in order “to extend
the federal tolling period, perhaps indefinitely, by filing a petition for an original writ of
habeas corpus in a state supreme court many months after his state appeal has been denied.”
536 U.S. at 234.

34) Horn v. Banks, 536 U.S. 266 (2002) (per curiam).  In this Pennsylvania capital case, the
Supreme Court granted the state’s petition for certiorari and – without briefing or oral
argument –  reversed the Third Circuit’s determination that no Teague analysis was necessary
with respect to respondent’s Mills v. Maryland claim.  Respondent’s convictions became final
prior to the Supreme Court’s decision in Mills.  In state post-conviction proceedings, however,
petitioner raised a Mills claim, and the state supreme court addressed and rejected it on the
merits without ruling on any potential retroactivity issues.  Respondent subsequently raised
the claim again in his federal habeas petition.  The district court denied relief, but the Third
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Circuit reversed. In addressing the Mills claim, the Third Circuit initially expressed some
uncertainty over whether it was required to perform a Teague retroactivity analysis. 
Ultimately, it concluded that it was not, explaining that “‘we do not need to focus on anything
other than the reasoning and determination of the Pennsylvania Supreme Court,’ which had
not ruled on retroactivity.” 536 U.S. at 269.  The Third Circuit went on to find that the
Pennsylvania Supreme Court’s denial of relief on petitioner’s Mills claim constituted an
unreasonable application of both Mills and Boyde v. California.  

The state sought review in the Supreme Court alleging that the Third Circuit erred by
failing to perform a Teague analysis, by applying Mills retroactively, and by finding the state
court’s application of Mills unreasonable. The Supreme Court found “it unnecessary to resolve
the latter two of these claims, because we determine that the Court of Appeals committed a
clear error by failing to perform a Teague analysis.”  536 U.S. at 271.  The Court explained
that, “per Caspari [v. Bohlen], a case not cited in the opinion below, it was incumbent upon
the Court of Appeals to perform a Teague analysis before granting respondent relief under
Mills. The Court of Appeals erred in concluding that it did ‘not need to focus on anything
other than the reasoning and determination of the Pennsylvania Supreme Court.’” 536 U.S.
at 271-272.

  Significantly, the Court further observed that “[a]lthough the Court of Appeals may
have simply overlooked Caspari, its opinion can also be read to imply that AEDPA has
changed the relevant legal principles articulated in Caspari.” 536 U.S. at 272. Quickly
dispelling this notion, the Court stated as follows:

While it is of course a necessary prerequisite to federal habeas relief that a
prisoner satisfy the AEDPA standard of review set forth in 28 U.S.C. §
2254(d) (. . .), none of our post-AEDPA cases have suggested that a writ of
habeas corpus should automatically issue if a prisoner satisfies the AEDPA
standard, or that AEDPA relieves courts from the responsibility of addressing
properly raised Teague arguments. To the contrary, if our post-AEDPA cases
suggest anything about AEDPA’s relationship to Teague, it is that the
AEDPA and Teague inquiries are distinct. [citations omitted] Thus, in
addition to performing any analysis required by AEDPA, a federal court
considering a habeas petition must conduct a threshold Teague analysis when
the issue is properly raised by the state.

Id.  The Court then reversed the Third Circuit’s holding that “‘Teague is not implicated’ by
this case,” and remanded for further proceedings. 

35) Early v. Packer, 537 U. S. 3 (2002) (per curiam).  In this non-capital California murder case,
the Supreme Court summarily reversed the Ninth Circuit’s grant of habeas relief.  Petitioner’s
claim was based on the allegation that the trial court improperly coerced the jury into reaching
a verdict by issuing supplemental instructions effectively aimed at one hold-out juror.  The
state court rejected this claim on the basis of state law, without mentioning any Supreme Court
precedents.  The Ninth Circuit found the state court’s decision “contrary to” federal law and
went on to find that the state trial court erred, and that the error was not harmless under
Brecht. The Supreme Court, however, ruled unanimously that each of the “possibly three”
reasons given by the Ninth Circuit for deeming the state court’s decision “contrary to” federal
law were incorrect. 537 U.S. at 8.

First, the Court criticized the Ninth Circuit’s observation that “the state court ‘failed
to cite . . . any federal law, much less the controlling Supreme Court precedents,’” stating that
“[i]f this meant to suggest that such citation was required, it was in error.”  537 U.S. at 8. 
After reiterating the definitions of “contrary to” set forth in Williams v. Taylor, 529 U.S. 362,
405-406 (2000), the Court instructed that, “[a]voiding these pitfalls does not require citation
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of our cases – indeed, it does not even require awareness of our cases, so long as neither the
reasoning nor the result of the state-court decision contradicts them.”  Id. (emphasis by Court). 

Second, the Court disagreed with the Ninth Circuit’s finding that the state court
“‘failed to apply the totality of the circumstances test as required by Lowenfield [v. Phelps,
484 U.S. 231 (1988).’” Id.  After describing the Ninth Circuit’s rationale, and noting that the
state court had acknowledged the facts the Ninth Circuit deemed important, the Court stated
that “[t]he contention [by the Ninth Circuit] that the [state] court ‘failed to consider’ facts and
circumstances that it had taken the trouble to recite strains credulity.” 537 U.S. at 9.  The
Court continued:

The Ninth Circuit may be of the view that the [state] Court of Appeal did not
give certain facts and circumstances adequate weight (and hence adequate
discussion);  but to say that it did not consider them is an exaggeration. There
is, moreover, nothing to support the Ninth Circuit’s claim that the [state
court] did not consider the “cumulative impact” of all the recorded events.
Compliance with Lowenfield does not demand a formulary statement that the
trial court’s actions and inactions were noncoercive “individually and
cumulatively.”  It suffices that that was the fair import of the [state court’s]
opinion.

537 U.S. at 9 (emphasis by Court).
Third, the Court rejected the Ninth Circuit’s reliance on Jenkins v. United States, 380

U.S. 445 (1965) (per curiam), and United States v. United States Gypsum Co., 438 U.S. 422
(1978), as clearly established federal law to which the state court’s decision was “contrary,”
explaining that “neither opinion purported to interpret any provision of the Constitution.”  537
U.S. 10. “That alone,” the Court continued, “would be enough to defeat a claim that their
application to state-court proceedings is ‘clearly established.’” Id.  Thus, “Jenkins and
Gypsum Co. are off the table as far as §2254(d) is concerned, and the Ninth Circuit erred by
relying on those nonconstitutional decisions.” Id.

After once again pointing out that a state court’s “fail[ure] to apply” federal law is not
the equivalent of a decision that is “contrary to” federal law, the Court went on to explain that
because the Ninth Circuit erred in finding the state court’s decision in this case to be “contrary
to,” it was wrong to proceed to the questions of whether petitioner had shown constitutional
error, and whether that error was harmless.  The Court explained:

[Brecht harmless error] inquiry would have been proper only if the Ninth
Circuit had first found (pursuant to the correct standard) that the California
court’s decision was “contrary to” clearly established Supreme Court law –
which it did not and could not.  By mistakenly making the “contrary to”
determination and then proceeding to a simple “error” inquiry, the Ninth
Circuit evaded §2254(d)’s requirement that decisions which are not “contrary
to” clearly established Supreme Court law can be subjected to habeas relief
only if they are not merely erroneous, but “an unreasonable application” of
clearly established federal law, or based on “an unreasonable determination
of the facts” (emphasis added).  Even if we agreed with the Ninth Circuit
majority (Judge Silverman dissented) that there was jury coercion here, it is
at least reasonable to conclude that there was not, which means that the state
court’s determination to that effect must stand.

537 U.S. 10-11 (emphasis by Court).  [Note:  This section may be read as an indication that
the Court believes the Brecht harmless error standard does apply in §2254(d) cases, and that
its place in the analytical sequence is after the federal court’s determination that the state court
decision fails to satisfy one of the three categories enumerated in §2254(d)(1) and (2).]
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36) Woodford v. Visciotti, 537 U.S. 19 (2002) (per curiam). In this California capital case, the
Supreme Court held that the Ninth Circuit misapplied §2254(d) and that the California
Supreme Court’s rejection of a claim of ineffective assistance of counsel at the penalty phase
was neither “contrary to,” nor involving an "unreasonable application of" Strickland v.
Washington, 466 U.S. 668 (1984).  John Visciotti was convicted of armed robbery, attempted
murder, and a robbery-murder. Following a penalty phase, he was sentenced to death. In state
habeas proceedings, Visciotti alleged that he was denied his right to effective assistance of
counsel at the sentencing phase. The California Supreme Court assumed that trial counsel
performed deficiently, but ruled that Visciotti was not prejudiced by counsel’s failings.  In
federal district court, Visciotti was granted relief on his ineffective assistance of counsel
claim. On appeal, the Ninth Circuit found that the state supreme court’s decision rejecting the
claim was both “contrary to” and involved an “unreasonable application of” Supreme Court
precedent.

The Supreme Court began its discussion by addressing the Ninth Circuit’s finding that
relief was permitted under the “contrary to” prong of §2254(d). Under Strickland v.
Washington, a defendant proves prejudice by establishing a “reasonable probability that, but
for counsel's unprofessional errors, the result of the proceeding would have been different.”
In Strickland, the Court expressly rejected a prejudice test requiring the defendant to show
that it was more likely than not that a different outcome would have occurred in the absence
of counsel’s deficient performance. 

The Ninth Circuit’s reading of the California Supreme Court’s opinion led it to
conclude that the state court had erroneously adopted the latter test. The Supreme Court, in
contrast, found that the Ninth Circuit mischaracterized the state court’s decision. In the
Supreme Court’s view, the state court both expressed and applied the proper standard. The
Court conceded that the state court occasionally used language arguably describing a higher
burden of proof than mandated by Strickland (i.e., by using “probable” without the modifier
“reasonably”). In other places, however, including the passage central to its analysis, the
California Supreme Court correctly articulated the Strickland prejudice test of whether
confidence in the outcome had been undermined. While the state court may have been guilty
at times of “imprecision,” the Supreme Court observed that it too had indulged in that same
imprecision in past decisions. The Ninth Circuit was criticized for making no attempt to
reconcile the state’s use of the word “probable” in certain places with its otherwise correct
recitation of the prejudice prong of Strickland. The Supreme Court found that the Ninth
Circuit’s “readiness to attribute error” to be “inconsistent with the presumption that state
courts know and follow the law." 537 U.S. at 24.  The Ninth Circuit’s analysis was “also
incompatible with § 2254(d)’s ‘highly deferential standard for evaluating state-court rulings,’
Lindh v. Murphy, 521 U.S. 320, 333, n. 7 (1997), which demands that state court decisions be
given the benefit of the doubt.”  537 U.S. at 24.  

The Supreme Court then turned to the Ninth Circuit’s alternative finding that the
California Supreme Court’s prejudice determination involved an "unreasonable application"
of Strickland. The Court concluded that the Ninth Circuit violated §2254(d) by simply
substituting its own judgment for that of the California Supreme Court. The
“unreasonableness” finding of the Ninth Circuit was based on two considerations: (1) a belief
that the state court failed to take into account the totality of available mitigating evidence, and
failed to consider the prejudicial impact of some of counsel’s missteps; and (2) a
determination that the state supreme court’s conclusion that the aggravating circumstances
were “overwhelming” was erroneous.

As to the first point, the Court found no support for the Ninth Circuit’s view of the
record. According to the Supreme Court:

All of the mitigating evidence, and all of counsel’s prejudicial actions, that
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the Ninth Circuit specifically referred to as having been left out of account
or consideration were in fact described in the California Supreme Court's
lengthy and careful opinion. 

537 U.S. at 25.  The Court next recounted the aggravating circumstances that were judged by
the state court to be devastating – “a cold-blooded execution-style killing of one victim and
attempted execution-style killing of another, both during the course of a preplanned armed
robbery,” and the prior offenses of “the knifing of one man, and the stabbing of a pregnant
woman as she lay in bed trying to protect her unborn baby.” 537 U.S. at 26.  The Ninth Circuit
rejected the view that such circumstances were “overwhelming” by looking to the fact that the
jury deliberated an entire day on penalty and that it had asked the trial court for additional
guidance on the meaning of certain terms found in two of the statutory mitigating factors. The
Supreme Court did not decide whether the Ninth Circuit’s view was correct, instead holding:

[U]nder § 2254(d)(1), it is not enough to convince a federal habeas court that,
in its independent judgment, the state-court decision applied Strickland
incorrectly." Bell [v. Cone, 535 U.S. 685 (2002)]. The federal habeas scheme
leaves primary responsibility with the state courts for these judgments, and
authorizes federal-court intervention only when a state- court decision is
objectively unreasonable. It is not that here. Whether or not we would reach
the same conclusion as the California Supreme Court, “we think at the very
least that the state court's contrary assessment was not ‘unreasonable.’” Id.
at 701. Habeas relief is therefore not permissible under §2254(d).

537 U.S. at 27.  

37) Miller-El v. Cockrell, 537 U.S. 322 (2003).  In this Texas capital case, the Court (Kennedy,
J., joined by Rehnquist, C.J., and Stevens, O’Connor, Scalia, Souter, Ginsburg, and Breyer,
JJ.) reversed the Fifth Circuit’s denial of a COA of petitioner’s Batson v. Kentucky claim, and
remanded for further proceedings.  Establishing at the outset that “[t]he COA denial is the
subject of our decision,” the Court began by making clear that “when a habeas applicant seeks
permission to initiate appellate review . . . , the court of appeals should limit its examination
to a threshold inquiry into the underlying merit of his claims.” 537 U.S. at 327.  The Court
elaborated on the limits of the proper analysis for determining whether to issue a COA as
follows:

The COA determination under §2253(c) requires an overview of the claims
in the habeas petition and a general assessment of their merits. We look to the
District Court’s application of AEDPA to petitioner’s constitutional claims
and ask whether that resolution was debatable amongst jurists of reason. This
threshold inquiry does not require full consideration of the factual or legal
bases adduced in support of the claims. In fact, the statute forbids it. When
a court of appeals sidesteps this process by first deciding the merits of an
appeal, and then justifying its denial of a COA based on its adjudication of
the actual merits, it is in essence deciding an appeal without jurisdiction.

537 U.S. at 336-337; see also id. at 338 (“We do not require petitioner to prove . . . that some
jurists would grant the petition for habeas corpus. Indeed, a claim can be debatable even
though every jurist of reason might agree, after the COA has been granted and the case has
received full consideration, that petitioner will not prevail”); id. at 341 (“At this stage, . . . we
only ask whether the District Court’s application of AEDPA deference, as stated in
§§2254(d)(2) and (e)(1), to petitioner’s Batson claim was debatable amongst jurists of
reason.”).

Examining petitioner’s application for leave to appeal the denial of his Batson claim,
the Court had “no difficulty concluding that a COA should have issued.”  537 U.S. at 341. 
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Having earlier made clear that, “[e]ven in the context of federal habeas, deference does not
imply abandonment or abdication of judicial review,” 537 U.S. at 340, the Court observed that
the district court’s refusal to grant a COA came as a result that court’s failure to “give full
consideration to the substantial evidence petitioner put forth in support of the prima facie
case. Instead, it accepted without question the state court’s evaluation of the demeanor of the
prosecutors and jurors in petitioner’s trial,” 537 U.S. at 341.  The Court further found that the
standard under which the Fifth Circuit denied a COA – “requiring petitioner to prove that the
state court decision was objectively unreasonable by clear and convincing evidence” – “was
too demanding a standard on more than one level.”  Id.  The Court explained:

It was incorrect for the Court of Appeals, when looking at the merits, to
merge the independent requirements of §§ 2254(d)(2) and (e)(1). AEDPA
does not require petitioner to prove that a decision is objectively
unreasonable by clear and convincing evidence. The clear and convincing
evidence standard is found in § 2254(e)(1), but that subsection pertains only
to state-court determinations of factual issues, rather than decisions.
Subsection (d)(2) contains the unreasonable requirement and applies to the
granting of habeas relief rather than to the granting of a COA.

537 U.S. at 341-342.  The Court went on to note that the Fifth Circuit’s approach was
“incorrect” for the “even more fundamental reason” that it effectively decided the merits of
petitioner’s Batson claim without first determining – through issuance of a COA – that it had
jurisdiction to do so.  537 U.S. at 342; see also id. (“At the COA stage, . . . a court need not
make a definitive inquiry into [resolution of the issues raised by §§ 2254(d) and (e)]. As we
have said, a COA determination is a separate proceeding, one distinct from the underlying
merits. [citations omitted]. . . . The question is the debatability of the underlying constitutional
claim, not the resolution of that debate”).

In the course of discussing petitioner’s entitlement to a COA, the Court addressed the
evidence supporting petitioner’s Batson claim, and the ways in which that evidence was
relevant to the merits of the claim, in some detail.  Disagreeing with the lower courts rejection
of petitioner’s “comparative analysis” evidence, the Court found that, “[t]o the extent a
divergence in responses [by prospective jurors to voir dire questions] can be attributed to the
racially disparate mode of examination, it is relevant to our inquiry.”  537 U.S. at 332; see
also id. at 344 (“We question the Court of Appeals’ and state trial court’s dismissive and
strained interpretation of petitioner’s evidence of disparate questioning”).  The Court went on
to find that, in this case, “a fair interpretation of the record on this threshold examination in
the COA analysis is that the prosecutors designed their questions to elicit responses that would
justify the removal of African- Americans from the venire.” 537 U.S. at 345.  The Court also
agreed with petitioner that the prosecution’s conduct in connection with its use of a jury
shuffle “raise[s] a suspicion that the State sought to exclude African-Americans.” 537 U.S.
at 346.  Finally, the Court accorded “some weight to petitioner’s historical evidence of racial
discrimination by the District Attorney’s Office” in other cases, observing that this evidence
“reveals that the culture of the District Attorney’s Office in the past was suffused with bias
against African-Americans in jury selection,” and stating that “[t]his evidence, of course, is
relevant to the extent it casts doubt on the legitimacy of the motives underlying the State’s
actions in petitioner’s case.”  537 U.S. at 347. 

The Court concluded by stating that, “[t]o secure habeas relief, petitioner must
demonstrate that a state court’s finding of the absence of purposeful discrimination was
incorrect by clear and convincing evidence, 28 U.S.C. § 2254(e)(1), and that the
corresponding factual determination was ‘objectively unreasonable’ in light of the record
before the court.”  537 U.S. at 348.
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Justice Scalia concurred in the judgment, but wrote separately to (1) “explain why
[he] believe[s] the Court’s willingness to consider the [AEDPA] limits on habeas relief in
deciding whether to issue a [COA] is in accord with the text of 28 U.S.C. § 2253(c),”  and (2)
“to discuss some of the evidence on the State’s side of the case – which, though inadequate
(as the Court holds) to make the absence of a claimed violation of Batson v. Kentucky . . .,
undebatable, still makes this, in [his] view, a very close case.” 537 U.S. at 348.

Justice Thomas dissented alone, contending that “[b]ecause petitioner has not shown,
by clear and convincing evidence [as required by §2254(e)(1)], that any peremptory strikes
of black veniremen were exercised because of race, he does not merit a [COA]” 537 U.S. at
348.

38) Clay v. United States, 537 U.S. 522 (2003).  In an opinion authored by Justice Ginsburg, a
unanimous Supreme Court held that, “for federal criminal defendants who do not file a
petition for certiorari with this Court on direct review, §2255’s one-year limitation period
starts to run when the time for seeking such review expires.” 537 U.S. at 532.  In reaching this
conclusion, the Court rejected the position taken by the Seventh Circuit in this and other cases
that, where a federal prisoner does not seek review by the Supreme Court on direct appeal, the
case becomes final for purposes of the limitations period on the date the court of appeals'
mandate issues. Noting that “finality” carries different meanings in different contexts, the
Court explained that “[h]ere, the relevant context is postconviction relief, a context in which
finality has a long-recognized, clear meaning: Finality attaches when this Court affirms a
conviction on the merits on direct review or denies a petition for a writ of certiorari, or when
the time for filing a certiorari petition expires.” 537 U.S. at 527.  The Court concluded by
rejecting the arguments of amicus (the United States, technically the respondent in this case,
agreed with petitioner that his §2255 motion was timely) that differences between §2255’s
limitations period language and the language of §2244(d)(1) and §2263 compel a
determination that finality under §2255 should be defined more narrowly than under those
other provisions. 

39) Lockyer v. Andrade, 538 U.S. 63 (2003).  In this California “three strikes” case, a divided
Supreme Court reversed the Ninth Circuit’s grant of relief on the habeas petitioner’s Eighth
Amendment proportionality claim, and in so doing, touched on several issues relating to the
meaning and application of §2254(d). Petitioner contended that the imposition under
California’s “three strikes” law of two consecutive 25 year to life sentences for two
shoplifting offenses violated the Eighth Amendment’s prohibition on grossly disproportionate
sentences, and that the state courts’ rejection of that claim involved an unreasonable
application of clearly established federal law.  

Writing for the majority, Justice O’Connor (joined by Rehnquist, C.J., and Scalia,
Kennedy, and Thomas, JJ.) immediately established that “the issue” in this case was whether
the state court’s decision was contrary to, or involved an unreasonable application of, federal
law “within the meaning of 28 U.S.C. §2254(d)(1).”  538 U.S. at 66.  After describing the
substance of Andrade’s Eighth Amendment claim, and the handling of that claim by the state
and lower federal courts, the Court turned to what it deemed to be the central issue: 
§2254(d)(1).  Beginning with the Ninth Circuit’s approach to §2254(d), the Court stated as
follows:

The Ninth Circuit requires federal habeas courts to review the state court
decision de novo before applying the AEDPA standard of review. See, e.g.,
Van Tran v. Lindsey, [212 F.3d 1143,] 1154-1155 [(C.A.9 2000)] . . .. We
disagree with this approach. AEDPA does not require a federal habeas court
to adopt any one methodology in deciding the only question that matters
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under §2254(d)(1) – whether a state court decision is contrary to, or involved
an unreasonable application of, clearly established Federal law. See Weeks
v. Angelone, 528 U.S. 225 . . . (2000). In this case, we do not reach the
question whether the state court erred and instead focus solely on whether
§2254(d) forecloses habeas relief on Andrade’s Eighth Amendment claim.

 538 U.S. at 71.  
Turning to its own analysis of §2254(d)(1) as applied to this case, the Court started

with the “threshold matter [of] what constitutes ‘clearly established Federal law . . .,’” which
it further defined as “the governing legal principle or principles set forth by the Supreme
Court at the time the state court renders its decision.”  538 U.S. at 71.  “The difficulty with
Andrade’s position,” the Court observed, “is that our precedents in this area [Eighth
Amendment proportionality] have not been a model of clarity,” and in fact give rise to only
“one governing legal principle . . .:  A gross disproportionality principle is applicable to
sentences for terms of years.” 538 U.S. at 72.  

Having identified this “disproportionality principle” as “the only relevant clearly
established law amenable” to evaluation under §2254(d)(1), the Court moved on to the “final
question” – “whether the [state court’s] decision affirming Andrade’s sentence is ‘contrary
to, or involved an unreasonable application of,’ this clearly established gross
disproportionality principle.”  538 U.S. at 73.  The Court first found that the state court’s
decision to rely on Rummel v. Estelle was not “contrary to” governing law, since Harmelin
v. Michigan “allows a state court to reasonably rely on Rummel,” and because “Andrade’s
sentence . . . was not materially indistinguishable from the facts in Solem [v. Helm],” the case
on which Andrade primarily relied.  538 U.S. at 73.  

Before assessing the impact of §2254(d)(1)’s “unreasonable application” clause on
Andrade’s claim, the Court paused to correct the “error” in the Ninth Circuit’s decision in Van
Tran v. Lindsey to “define[] ‘objectively unreasonable’ to mean ‘clear error.’” 538 U.S. at 75.
The Court explained:

These two standards . . . are not the same.  The gloss of clear error fails to
give proper deference to state courts by conflating error (even when clear)
with unreasonableness.  ¶  It is not enough that a federal habeas court, in its
“independent review of the legal question” is left with a “firm conviction”
“that the state court was erroneous.” [citations and additional quotation marks
omitted].  We have held precisely the opposite[.]

538 U.S. at 75.  The Court acknowledged that §2254(d)(1) “permits a federal court to grant
habeas relief based on the application of a governing legal principle to a set of facts different
from those of the case in which the principle was announced.” 538 U.S. at 76. “Here,
however,” the Court explained, “the governing legal principle gives legislatures broad
discretion to fashion a sentence that fits within . . . the proportionality principle – the ‘precise
contours’ of which ‘are unclear.’ . . .  And it was not objectively unreasonable for the [state
court] to conclude that these ‘contours’ permitted an affirmance of Andrade’s sentence.”  538
U.S. at 76.

Justice Souter (joined by Stevens, Ginsburg and Breyer, JJ.) dissented, contending
that there were “two independent reasons for holding that the disproportionality review by the
state court was not only erroneous but unreasonable . . .” – first, because “[t]he facts here are
on all fours with those of Solem and point to the same result,” and second, because “the
argument that repeating a trivial crime justifies doubling a 25-year minimum incapacitation
sentence based on a threat to the public does not raise a seriously debatable point on which
judgments might reasonably differ. The argument is irrational, and the state court’s acceptance
of it in response to a facially gross disproportion between triggering offense and penalty was
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unreasonable within the meaning of § 2254(d).” 538 U.S. at 78.

40) Woodford v. Garceau, 538 U.S. 202 (2003).  In Lindh v. Murphy, 521 U.S. 320 (1997), the
Supreme Court ruled that the AEDPA’s amendments to Chapter 153 of the habeas corpus
provisions did not apply to cases that were pending at the time AEDPA was enacted. In this
California death penalty case, the Supreme Court considered “when a capital habeas case
becomes ‘pending’ for purposes of the rule announced in Lindh.” 538 U.S. at 204.  Writing
for the Court, Justice Thomas (joined by Rehnquist, C.J., and Stevens, Scalia, and Kennedy,
JJ.) concluded that, “for purposes of applying the rule announced in Lindh, a case does not
become ‘pending’ until an actual application for habeas corpus relief is filed in federal court.”
538 U.S. at 210.  In reaching this conclusion, the Court rejected the Ninth Circuit’s
determination that Garceau’s motion for appointment of counsel and request for a stay of
execution were sufficient to create a “pending” habeas case for purposes of the Lindh rule.
Citing the “AEDPA’s heavy emphasis on the standards governing the review of the merits of
a habeas application,” the Court explained as follows:

[W]hether AEDPA applies to a state prisoner turns on what was before a
federal court on the date AEDPA became effective. If, on that date, the state
prisoner had before a federal court an application for habeas relief seeking
an adjudication on the merits of the petitioner’s claims, then amended §
2254(d) does not apply. Otherwise, an application filed after AEDPA’s
effective date should be reviewed under AEDPA, even if other filings by that
same applicant – such as, for example, a request for the appointment of
counsel or a motion for a stay of execution – were presented to a federal
court prior to AEDPA’s effective date.

538 U.S. at 207.
The Court went on to reinforce this determination with references to the language of

§ 2254(e)(1), which is addressed to “a proceeding instituted by an application for a writ of
habeas corpus,” and to “the procedural rules governing §2254 cases,” which indicate that “a
habeas suit begins with the filing of an application for habeas corpus relief – the equivalent
of a complaint in an ordinary civil case.” 538 U.S. at 208. The Court also rejected Garceau’s
contentions that certain provisions of Chapter 154 suggest a different interpretation of the
Lindh rule, and that McFarland v. Scott and Hohn v. United States indicate that a habeas case
may be considered “pending” in advance of the filing of an actual application for habeas
relief.  The Court concluded by reversing the Ninth Circuit’s decision granting Garceau relief
under pre-AEDPA law, and remanding for further proceedings.

Justice O’Connor concurred in the judgment, but wrote separately because in her view
“the Court’s reasoning is broader than necessary.” 538 U.S. at 211.  Justice O’Connor also
noted that, “[u]nder the facts of this case, . . . the Court may have misapplied its own rule”
since Garceau had filed a statement of non-frivolous issues which served to put the merits of
Garceau’s claims before the district court: “It is difficult to see how the ‘merits’ were not in
front of the District Court at that time, which was well before the AEDPA’s effective date.”
538 U.S. at 211. 

Justice Souter (joined by Ginsburg and Breyer, JJ.) dissented, contending that “the
earlier version of §2254 should apply throughout a habeas proceeding if the habeas court that
issued a §2251 stay took its preliminary look at the prospects for habeas success prior to
AEDPA’s effective date.” 538 U.S. at 215.

41) Massaro v. United States, 538 U.S. 500 (2003).  In this federal criminal case Justice Kennedy
wrote for a unanimous court, ruling that a federal prisoner may bring a claim of ineffective
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assistance of trial counsel in a §2255 motion without fear of procedural default even where
the claim could have been brought on direct appeal. The Court took this position in light of
the fact that ineffective assistance claims most often require further factual development, and
therefore the district court is the most appropriate forum. The rule adopted by the Second
Circuit, which required raising the claim on direct appeal if possible, was seen by the Supreme
Court to create “inefficiencies for courts and counsel, both on direct appeal and in the
collateral proceeding.” 538 U.S. at 506.  The Court observed:

On direct appeal it puts counsel in an awkward position vis-a-vis trial
counsel. Appellate counsel often need trial counsel’s assistance in becoming
familiar with a lengthy record on a short deadline, but trial counsel will be
unwilling to help appellate counsel familiarize himself with a record for the
purpose of understanding how it reflects trial counsel’s own incompetence.
Subjecting ineffective-assistance claims to the usual cause-and-prejudice rule
also would create perverse incentives for counsel on direct appeal. To ensure
that a potential ineffective assistance claim is not waived - and to avoid
incurring a claim of ineffective counsel at the appellate stage - counsel would
be pressured to bring claims of ineffective trial counsel, regardless of merit.
Even meritorious claims would fail when brought on direct appeal if the trial
record were inadequate to support them. Appellate courts would waste time
and resources attempting to address some claims that were meritless and
other claims that, though colorable, would be handled more efficiently if
addressed in the first instance by the district court on collateral review.

538 U.S. at 506-507.
Other aspects of the Second Circuit’s rule were found inefficient. For example,

because claims of ineffectiveness were required to be raised on appeal only where there was
“new” counsel, the court on collateral review was forced to determine whether appellate
counsel had indeed been “new.”  This could be tricky when the case involved attorneys in the
same law firm, one handling the trial and the other the appeal. Further, the habeas court had
to “engage in a painstaking review of the trial record solely to determine if it was sufficient
to support the ineffectiveness claim and thus whether it should have been brought on direct
appeal.” 538 U.S. at 507.  By adopting a bright line rule permitting ineffective assistance
claims to be raised in § 2255 motions, the Supreme Court eliminated these time consuming
inquiries. In the Court’s view, “[i]t is a better use of judicial resources to allow the district
court on collateral review to turn at once to the merits.” 538 U.S. at 507.

The Court concluded by clarifying that it was not requiring that claims of
ineffectiveness be brought in a §2255 motion. It then noted that where claims of ineffective
assistance are raised on direct appeal, or where they are addressed by an appellate court sua
sponte, questions about the conclusiveness of determinations made on appeal may arise if the
claim is raised again in collateral proceedings. Because that issue was not before the Court,
it was left unresolved. 

42) Price v. Vincent, 538 U.S. 634 (2003).  In a case governed by AEDPA, a unanimous Supreme
Court held that the Sixth Circuit erred by applying de novo review to the question of whether
the trial court’s statements concerning a motion for directed verdict effectively acquitted
petitioner of first degree murder. Given the record in this case, the proper inquiry was whether
the state appellate court’s decision rejecting petitioner’s double jeopardy claim was contrary
to Supreme Court precedent, or based on an unreasonable application of that precedent.
Applying §2254(d), the Court found habeas relief precluded. The Chief Justice authored the
opinion for the Court.

Duyonn Vincent had been charged with open murder. At the close of the prosecution’s
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case, Vincent’s attorney moved for a direct verdict of acquittal as to first degree murder,
arguing that there was insufficient evidence of premeditation and deliberation. The trial court
expressed agreement with that view, opined that second degree murder was the appropriate
charge, and then said “Okay.” Prior to adjournment, the prosecutor asked permission to make
a statement about first degree murder the following day. The trial court agreed to hear it.
When the prosecutor made the statement, defense counsel objected, asserting that the trial
court had already directed a verdict in favor of Vincent, thereby precluding further
prosecution for first degree murder under the Double Jeopardy Clause. While the trial court
conceded he’d granted a motion, it denied that it had directed a verdict and ultimately
permitted the charge of first degree murder to go to the jury. Vincent was convicted of that
charge.

On appeal, the intermediate appellate court concluded that the conviction did indeed
violate the Double Jeopardy Clause. The Michigan Supreme Court reversed. It acknowledged
that a trial court’s characterization of a ruling or the form of the ruling was not necessarily
controlling for Double Jeopardy purposes. Looking to the record, the state supreme court
determined that the trial court’s comments were not sufficiently final to constitute a judgment
of acquittal terminating jeopardy. Vincent unsuccessfully sought reconsideration of this ruling
in light of the docket sheet which stated: “Motions by all atts for directed verdict. Court
amended c[oun]t: 1 open murder to 2nd degree murder.” 538 U.S. at 638. A federal district
court then granted Vincent’s habeas petition and the Sixth Circuit affirmed. Although reciting
the limitation on habeas relief found in §2254(d), the court of appeals applied de novo review
because the acquittal question was one of law rather than fact.

The Supreme Court found that the Sixth Circuit’s approach was erroneous. Because
the facts were not disputed, Vincent was only able to receive habeas relief if the state supreme
court’s decision was contrary to, or involved an unreasonable application of, clearly
established law as set forth by the Supreme Court. Looking to the state court opinion, the
Supreme Court noted that it had correctly identified the relevant Supreme Court cases, and
reaffirmed the principles articulated in them. Further, it had properly followed one of them
when it recognized that the trial court’s characterization of its actions was not controlling.
Nothing in the state court’s decision set forth a rule contrary to the guiding Supreme Court
precedent. Nor was Vincent’s case virtually identical to those cases in which the Supreme
Court had found a double jeopardy violation. Therefore, the state court decision could not be
deemed “contrary to” Supreme Court case law. 

Nor could it be found to involve an unreasonable application of clearly established
law. The state court applied the relevant Supreme Court cases in concluding that the trial
court’s comments were not sufficiently final so as to terminate jeopardy. In addition to
reviewing the context and substance of the trial court’s remarks, the state court further noted:
(1) no formal judgment or order had been entered; (2) the jury did not hear the comments and
was never discharged; (3) and no trial proceedings took place with Vincent mistakenly
believing he was no longer facing a first degree murder charge. Although the state court had
initially observed that a docket entry was something that might be considered in determining
finality, when the entry from this case was brought to its attention, the court did not waiver
from its conclusion that the trial court’s comments did not terminate jeopardy. According to
the Supreme Court, this was not an “objectively unreasonable” application of its case law. In
reaching this conclusion, the Court pointed out that “numerous other courts have refused to
find double jeopardy violations under similar circumstances.” 538 U.S. at 643.  Thus, even
if the Supreme Court agreed with the Sixth Circuit that the Double Jeopardy Clause should
be read to invalidate Vincent’s first degree murder conviction, it was reasonable for the state
court to conclude otherwise, and so Vincent was unable to meet the statutory requirements for
habeas relief. 
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43) Wiggins v. Smith, 539 U.S. 510 (2003).  In this Maryland capital case, the Court (O’Connor,
J., joined by Rehnquist, C.J, and Stevens, Kennedy, Souter, Ginsburg, and Breyer, JJ.), held
that trial counsel’s failure to investigate Wiggins’ background and present mitigating evidence
of his unfortunate life history at his capital sentencing proceeding violated his Sixth
Amendment right to counsel.  The Court also found that the state court’s conclusion that
counsel did not perform deficiently was based in part on an unreasonable determination of the
facts, and its decision denying relief also involved an unreasonable application of Strickland
v. Washington.

At the sentencing phase, counsel presented no evidence concerning Wiggins’
background, despite having informed the jury during opening statement that it would hear
about Wiggins’ difficult life.  Instead, counsel sought to disprove that Wiggins was a principal
in the killing, which would eliminate eligibility for the death penalty.  Counsel also called a
criminologist who testified about the ability of life-sentenced prisoners to successfully adjust
to incarceration.  

In post-conviction proceedings, Wiggins alleged that trial counsel were ineffective in
failing to develop and present evidence regarding Wiggins’ troubled background.  The post-
conviction court concluded that the claim failed because trial counsel’s decision to limit
investigation into Wiggins’ background was tactical.  This ruling was affirmed by the
Maryland appellate court, which found that counsel had done some background investigation
and then made a reasonable strategic decision to focus on the principalship issue. 

The Court began its analysis by clarifying that the proper question in this case was not
whether counsel should have presented mitigation.  Instead, the appropriate focus was on
“whether the investigation supporting counsel’s decision not to introduce mitigating evidence
of Wiggins’ background was itself reasonable.” 539 U.S. at 511.

The state court’s decision was flawed in several ways.  First, the prevailing
professional standards in 1989 required development of all reasonably available mitigation
evidence.  In Maryland in 1989, social histories were routinely prepared in capital cases and
counsel had even received funding for one in this case.  The state court unreasonably found
that Strickland insulated a tactical decision made by counsel so long as counsel had some 
information about different mitigation theories at the time he or she decided to focus on an
approach.  Second, the information that counsel did have, which came from the pre-sentence
report and social service records, would have led reasonable counsel to investigate further
before making a decision about what to present at the sentencing phase.  These records
revealed that Wiggins’ mother was a chronic alcoholic; that Wiggins was shuttled from foster
home to foster home and he displayed some emotional difficulties while there; Wiggins had
frequent lengthy absences from school; and, at least one time, Wiggins and his siblings were
left alone for days without food by their own mother.  Notably, nothing in the records
indicated that further investigation would have been counterproductive or fruitless.  Third, the
state court decision was based on an unreasonable determination of the facts in that the court
erroneously found that counsel had been aware of sexual abuse suffered by Wiggins at the
time they allegedly chose to forego presentation of background evidence.  Fourth, it was
questionable whether counsel had indeed made a tactical decision in this regard since they had
sought up until sentencing to bifurcate the proceeding in a manner that would have permitted
presentation of a full case in mitigation if they lost on the principalship issue.  Thus, they had
every reason to have a complete case in mitigation ready to present to the jury.  Also, the
reference to Wiggins’ difficult background in the opening statement, coupled with the
testimony of the criminologist which was unrelated to the principalship question, undermined
counsel’s contention that the investigative omissions were due to a strategic decision to avoid
a “shotgun” mitigation case.  The record suggested that the incomplete investigation was the
result of inattention rather than trial tactics.       
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Having concluded that counsel’s failure to further investigate Wiggins’ background
was deficient, and that the state court’s finding to the contrary was based on an unreasonable
determination of the facts and an unreasonable application of Strickland, the Court then turned
to the question of prejudice.  Because neither the post-conviction court nor the state appellate
court reached the second prong of Strickland, the Court’s ability to grant relief was not
circumscribed by §2254(d).  The Court described the mitigating evidence that counsel could
have presented as “powerful.” 539 U.S. at 534. It was contained in a report by a licensed
social worker who had interviewed Wiggins and his family members and reviewed the
relevant records.  The evidence showed that Wiggins “experienced severe privation and abuse
in the first six years of his life while in the custody of his alcoholic, absentee mother.” 539
U.S. at 535.  Wiggins “suffered physical torment, sexual molestation, and repeated rape during
his subsequent years in foster care.” Id.  The case in mitigation was further augmented by
evidence of time spent by Wiggins homeless, and evidence of his diminished mental
capacities. 

The Court found a reasonable probability that a competent attorney, had he or she
learned of such information, would have brought it before the jury in an admissible form.  The
Court observed that while it may have been strategically defensible to focus on Wiggins’
responsibility for the murder, a sentencing defense involving background information would
not necessarily have been mutually exclusive.  Further, given the strength of the background
evidence, “a reasonable attorney may well have chosen to prioritize the mitigation case over
the direct responsibility challenge, particularly given that Wiggins’ history contained little of
the double edge [the Court has] found to justify limited investigation in other cases.”  539 U.S.
at 535.  As for the dissent’s contention that counsel would not have changed their strategy
even had they been aware of Wiggins’ complete social history, the Court responded: (1)
counsel were in no position to make a strategic decision due to their unreasonable
investigation; and (2) counsel did not in fact focus solely on Wiggins’ responsibility for the
crime at the sentencing hearing.  

Given that the jury was presented with a single significant mitigating factor – that
Wiggins had no prior convictions – the Court found a reasonable probability “that at least one
juror would have struck a different balance” had the jury “been able to place petitioner’s
excruciating life history on the mitigating side” of the sentencing scale. 539 U.S. 513.  In
reaching this conclusion, the Court rejected the dissent’s suggestion that it must make the
state-law evidentiary findings that would have been at issue at the sentencing hearing.  Instead,
the Court stated it need only look to the evidence presented at trial, as well as the evidence
adduced in the habeas proceedings.  Further, the Court noted that the Selvog report may well
have been admissible under Maryland law.  

Justice Scalia (joined by Thomas, J.) dissented, accusing the majority of failing to
adhere to the limitations imposed by §2254(d).  He contended, among other things, that the
discussion of counsel’s investigative duties in Williams v. Taylor represented new law that
Wiggins was not entitled to rely upon.  He also argued that Selvog’s social history would have
been inadmissible on the ground that it was based largely on unreliable hearsay statement
provided by Wiggins himself.  

44) Yarborough v. Gentry, 540 U.S. 1 (2003) (per curiam).  The Supreme Court summarily
reversed the Ninth Circuit’s grant of relief on petitioner’s ineffective assistance of counsel
claim in this California assault case.  The Ninth Circuit “rejected the state court’s conclusion
[denying relief] in large part because counsel did not highlight various . . . potentially
exculpatory pieces of evidence [during closing argument].” 540 U.S. at 6. Disagreeing with
this approach, the Supreme Court observed that “deference to counsel’s tactical decisions in
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his closing presentation is particularly important because of the broad range of legitimate
defense strategy at that stage,” and that “[j]udicial review of a defense attorney’s summation
is therefore highly deferential – and doubly deferential when it is conducted through the lens
of federal habeas.” 540 U.S. at 6.  After identifying the points that counsel could have made
during closing argument, the Supreme Court noted that “[e]ven if some of the arguments
would unquestionably have supported the defense, it does not follow that counsel was
incompetent for failing to include them.” 540 U.S. at 7. The Court continued:

When counsel focuses on some issues to the exclusion of others, there is a
strong presumption that he did so for tactical reasons rather than through
sheer neglect.  . . .  That presumption has particular force where a petitioner
bases his ineffective-assistance claim solely on the trial record, creating a
situation in which a court “may have no way of knowing whether a seemingly
unusual or misguided action by counsel had a sound strategic motive.” * * *
Based on the record in this case, a state court could reasonably conclude that
Gentry had failed to rebut the presumption of adequate assistance. 

540 U.S. at 8-9.
After additional discussion of the Ninth Circuit’s overly critical evaluation of trial

counsel’s argument, the Supreme Court concluded as follows:  “To be sure, Gentry’s lawyer
was no Aristotle or even Clarence Darrow.  But the Ninth Circuit’ conclusion –  not only that
his performance was deficient, but that any disagreement with that conclusion would be
objectively unreasonable – gives too little deference to the state courts that have primary
responsibility for supervising defense counsel in state criminal trials.” 540 U.S. at 11.

45) Mitchell v. Esparza, 540 U.S. 12 (2003) (per curiam).  The Supreme Court granted the state’s
petition for writ of certiorari and reversed the Sixth Circuit’s judgment affirming the grant of
habeas relief in this Ohio capital case.  Respondent (the habeas petitioner below) contended
that the state violated the Eighth Amendment mandate to “narrow the class of death eligible
defendants” by sentencing him to death following a conviction on an indictment which failed
to charge him as a “principal offender” as required by state capital sentencing law. 540 U.S.
at 13. The state courts implicitly found this error harmless in light of the absence of any
evidence that anyone other than respondent took part in the robbery and homicide.  The
district court and Sixth Circuit disagreed, “holding that the Eighth Amendment precluded
respondent’s death sentence and that harmless-error review was inappropriate.”  540 U.S. at
15. In so doing, the Sixth Circuit “failed to cite, much less apply,” §2254(d). 540 U.S. at 15.

In finding the Eighth Amendment violation, the Sixth Circuit reasoned that “Ohio’s
failure to charge in the indictment that respondent was a ‘principal’ was the functional
equivalent of ‘dispensing with the reasonable doubt requirement,’” and therefore not subject
to harmless error analysis. 540 U.S. at 16. The Supreme Court rejected this conclusion,
explaining that it has “often held” in non-capital cases “that the trial court’s failure to instruct
a jury on all of the statutory elements of an offense is subject to harmless-error analysis,” and
that “[w]e cannot say that because the violation occurred in the context of a capital sentencing
proceeding that our precedent requires the opposite result.” 540 U.S. at 16-17. Underscoring
the point that its decisions do not support the Sixth Circuit’s refusal to apply harmless error
analysis in these circumstances, the Court further noted that “we left a question similar to the
one presented here open in another capital case, Ring v. Arizona, 536 U.S. 584, 609, n. 7
(2002).” 540 U.S. at 17.  The Court went on to conclude that, “[i]n relying on the absence of
precedent to distinguish our noncapital cases, and to hold that harmless-error review is not
available for this type of Eighth Amendment claim, the Sixth Circuit exceeded its authority
under § 2254(d)(1). A federal court may not overrule a state court for simply holding a view
different from its own, when the precedent from this Court is, at best, ambiguous.  As the Ohio
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Court of Appeals’ decision does not conflict with the reasoning or the holdings of our
precedent, it is not ‘contrary to ... clearly established Federal law.’” 540 U.S. at 17.

Finally, turning to the remaining question whether the state court’s decision involved
an unreasonable application of clearly established federal law, the Court did not mention
Brecht v. Abrahamson, but looked instead to the state court’s application of Chapman v.
California:

We may not grant respondent’s habeas petition . . . if the state court simply
erred in concluding that the State’s errors were harmless;  rather, habeas
relief is appropriate only if the Ohio Court of Appeals applied harmless-error
review in an “objectively unreasonable” manner. Lockyer v. Andrade, 538
U.S. 63, 75-77 (2003);  see also Woodford v. Visciotti, 537 U.S. 19, 25 (2002)
(per curiam); [(additional citations omitted)].

540 U.S. at 18. After briefly reviewing the jury instructions and noting that, “[a]fter all,
[respondent] was the only defendant charged in the indictment,” the Court concluded that,
“[u]nder these circumstances, we cannot say that the state court’s conclusion that respondent
was convicted of a capital offense [requiring a finding of “principal offender” status] was
objectively unreasonable.  That being the case, we may not set aside its decision on habeas
review.” 540 U.S. at 19. The Court therefore reversed the Sixth Circuit’s judgment and
remanded for further proceedings.

46) Castro v. United States, 540 U.S. 375 (2003).  In this §2255 case, the Supreme Court
addressed the dangers associated with a federal district court’s recharacterization of a pro se
litigant’s submission under something under than §2255 as a §2255 motion, thereby triggering
the bar to second or successive challenges if and when the prisoner later seeks to file what he
considers to be his first §2255 motion.  Before reaching this issue, the Court (Breyer, J.,
writing for a unanimous Court) resolved the “jurisdictional matter” of whether it could
consider this case in light of 28 U.S.C. §2244(b)(3)(E), holding that “this provision does not
bar our review here.” 540 U.S. at 379. Reading the statutory language strictly, the Court
explained that to be barred from certiorari review as a “denial of an authorization by a court
of appeals to file a second or successive application,” “the ‘denial’ must be the ‘subject’ of
the certiorari petition.” 540 U.S. at 380.  Here, “[t]he ‘subject’ of Castro’s petition is not the
Court of Appeals’ ‘denial of an authorization.’  It is the lower courts’ refusal to recognize that
this §2255 motion is his first, not his second.  That is a very different question.” Id. 

Having concluded that this case was properly before it, the Court (Breyer, joined by
Rehnquist, C.J., and Stevens, O’Connor, Kennedy, Souter and Ginsburg, JJ.) went on to “hold,
as almost every Court of Appeals has already held, that the lower courts’ recharacterization
powers are limited in the following way:

The limitation applies when a court recharacterizes a pro se litigant’s motion
as a first §2255 motion.  In such circumstances the district court must notify
the pro se litigant that it intends to recharacterize the pleading, warn the
litigant that this recharacterization means that any subsequent §2255 motion
will be subject to the restrictions on 'second or successive' motions, and
provide the litigant an opportunity to withdraw the motion or to amend it so
that it contains all the §2255 claims he believes he has.  If the court fails to
do so, the motion cannot be considered to have become a §2255 motion for
purposes of applying to later motions the law's 'second or successive'
restrictions.  §2255, & para 8.

540 U.S. at 383. Applying this limitation to petitioner’s case, the Court concluded that his
1997 §2255 motion could not be treated as second or successive, notwithstanding the fact that
his 1994 Rule 33 motion had been recharacterized and denied as a §2255 motion.  The Court
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further held that this result was reinforced, rather than undermined, by the fact that petitioner
had not challenged the recharacterization of his 1994 pleading during his appeal of the denial
of relief on that submission.540 U.S. at 384.

Justice Scalia, joined by Justice Thomas, concurred in the portions of the opinion
(Parts I and II) resolving the jurisdictional question, and in the judgment of the Court, but
wrote separately to express his disapproval of the Court’s casual acceptance of the practice
of recharacterizing pro se submissions, and to contend instead that, “because of the risk
involved, pleadings should never be recharacterized into first §2255 motions . . .” 540 U.S.
at 388.

47) Banks v. Dretke, 540 U.S. 668 (2004).  In this pre-AEDPA Texas capital case, the Court
granted a new sentencing proceeding due to the state’s failure to disclose exculpatory, material
information.  During a federal evidentiary hearing, the evidence established that the
prosecution failed to disclose that one of its main witnesses, Robert Farr, was an informant
who had been paid $200 for his involvement in the case, or that Farr had set up Banks’ arrest. 
The State also failed to disclose that state agents had closely rehearsed witness Robert Cook’s
testimony.  In both instances, the State said nothing when, during their trial testimony,  Farr
denied being an informant and Cook insisted that he had talked to no one about his testimony. 

The federal magistrate recommended that sentencing phase relief be granted due to
a combination of the prosecution’s failure to disclose Farr’s informant status and trial
counsel’s dismal performance during the punishment phase.  The district court adopted the
magistrate’s report and recommendation and declined to order guilt phase relief in connection
with the Cook testimony rehearsal issue because such a claim had not been properly pleaded. 
 In the district court’s view, once the transcript demonstrating the manicuring of the testimony
surfaced pursuant to the magistrate’s order, Banks should have moved to amend the petition
to include a specific claim as a basis for relief.  The district court rejected Banks’ argument
that the Cook rehearsal issue had been tried at the hearing by implied consent and thus, under
F.R.Civ. P 15(b), should have been treated as if it were raised in the pleadings.  The court of
appeals reversed the district court’s grant of sentencing phase relief, finding that Banks had
not been sufficiently diligent in pursuing the Farr claim in state habeas corpus proceedings. 
The court of appeals also determined that the Farr information was not material.  The court
refused to issues a certificate of appealability (COA) in connection with the Cook Brady
claim.  

Writing for a seven Justice majority, Justice Ginsburg (joined by Rehnquist, C.J.,
Stevens, O’Connor, Kennedy, Souter and Breyer, JJ.) began by considering whether Banks’
claims were procedurally barred.  Since Banks did not present evidence establishing that Farr
had served as a paid informant in state post-conviction proceedings, it was “incumbent on
Banks to show that he was not barred, by reason of the anterior state proceedings, from
producing evidence to substantiate his Farr Brady claim.”   In other words, whether Banks
“‘had established cause for his failure to develop the facts in state-court proceedings and
actual prejudice resulting from that failure,’” so as to warrant a federal evidentiary hearing.
540 U.S. at 691 (internal citations omitted).  Relying on its prior decision in Strickler v.
Greene, 527 U.S. 263 (1999), the Court had little problem finding cause.   The state knew, but
held back, Farr’s arrangement with the police even though it had asserted prior to trial that it
would disclose Brady material.  Relying on Strickler, the Court concluded that Banks “cannot
be faulted for relying on that representation.” 540 U.S. at 671. Furthermore, in state habeas
proceedings, Banks alleged that Farr was a paid informant and the state, in its answer, denied
Banks’ assertion.  Thus, “because the State persisted in hiding Farr’s informant status and
misleadingly represented that it had complied in full with its Brady disclosure obligations,
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Banks had cause for failing to investigate, in state post-conviction proceedings, Farr’s
connections to Deputy Sheriff Huff.” 540 U.S. at 693. Rejecting the state’s argument that
Banks should have looked harder, the Court stated:  “Our decisions lend no support to the
notion that defendants must scavenge for hints of unproduced Brady material when the
prosecution represents that all such material has been disclosed.” 540 U.S. at 695. The
majority also believed that Banks’ case was stronger than Strickler in several respects because,
when Farr testified untruthfully at trial about his dealings with the police, “the prosecution
allowed his testimony to stand uncorrected.” 540 U.S. at 694.  Citing Giglio v. United States,
405 U.S. 150 (1972), the Court stated “[i]t has long been established that the prosecution’s
‘deliberate deception of a court and jurors by the presentation of known false evidence is
incompatible with rudimentary demands of justice.’” 540 U.S. at 694.  The Court emphatically
rejected the State’s argument that the prosecution can lie and conceal while the prisoner
retains the burden to discover the evidence, explaining that a rule “declaring ‘prosecutor may
hide, defendant must seek,’ is not tenable in a system constitutionally bound to accord
defendants due process.” 540 U.S. at 696. In footnote 11,the Court noted that because Banks
was entitled to relief under Brady, it did not decide whether a Giglio claim and a Brady claim
arising from the same basic facts must be “separately pleaded” to “warrant adjudication.” 540
U.S. at 690 n.11.

As to prejudice (and materiality), the Court addressed the importance of Farr’s
testimony.  At the sentencing phase, Farr testified that he and Banks had gone to Dallas to
obtain Banks’ gun (the murder weapon in this case) for the purpose of committing additional
robberies.  Farr maintained that Banks said he would “take care of it,” if there was any trouble
during the robberies.  In a declaration presented at the federal evidentiary hearing, Farr said
that he, not Banks, initiated the proposal to obtain the gun to commit more robberies.  Because
Banks had no prior criminal record, the Court concluded that Farr’s testimony “about Banks’
propensity to commit violent acts was crucial to the prosecution.” 540 U.S. at 700. The
importance of Farr’s testimony was highlighted by the prosecution’s penalty phase
summation; the prosecution informed the jury that what Farr told the jury was “of the utmost
significance” to show that “Banks is a danger to friends and strangers alike.” 540 U.S. at 682. 
Because Farr’s penalty phase testimony was cast in “large doubt” by his subsequent
declaration and because the jury was not informed that Farr was a paid informant, the Court
concluded that it could “hardly be confident,” 540 U.S. at 702, that Banks received a fair
sentencing phase, i.e., there was a reasonable probability of a different result had the
suppressed information been disclosed to the defense, 540 U.S. at 703.

As to the Brady claim arising from the rehearsal of Cook’s testimony, the majority
concluded that a COA should have issued.  In the Court’s view, the use of Rule 15(b) – which
allows pleadings to be conformed to the facts – in habeas proceedings is noncontroversial. 
The Court saw no reason for concluding, as the court of appeals did, that an evidentiary
hearing could not be equated with a trial, nor did it see how the application of Rule 15(b)
would undermine the State’s exhaustion and procedural default defenses.  Citing Miller-El v.
Cockrell, 537 U.S. 322  (2003), the Court held that reasonable jurists could conclude that, at
least as to the application of Rule 15(b), the issues presented here warranted further
proceedings. 540 U.S. at 706.  Thus the case was remanded for additional proceedings in
connection with the Cook claim.  

Justice Thomas (joined by Justice Scalia) dissented.  Although he acknowledged it
was a “close question,” he concluded that the nondisclosure of Farr’s informant status was not
prejudicial or material.  Because he did not believe that Banks had established prejudice, he
did not address whether he had shown cause.  Finally, Justice Thomas stated that Banks’ claim
of ineffective assistance of counsel at the sentencing phase (a claim the majority did not reach
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because it granted relief on the Brady claim) “comes nowhere close to satisfying the prejudice
prong of” Strickland.  540 U.S. at 710.             

48) Baldwin v. Reese, 541 U.S. 27 (2004).  In this non-capital habeas case arising from Oregon,
the Court (Breyer, J., joined by Rehnquist, C.J., and O’Connor, Scalia, Kennedy, Souter,
Thomas and Ginsberg, JJ.) determined that the respondent, Reese, did not fairly present, and
thus did not exhaust, his ineffective assistance of appellate counsel claim.  Reese alleged in
state court that he received ineffective assistance of both trial and appellate counsel.  The brief
Reese filed in the Oregon Supreme Court alleged that trial counsel’s conduct violated several
provisions of the federal Constitution.  However, the separate appellate ineffective assistance
of counsel claim did not specifically refer to the federal Constitution.  After the Oregon
Supreme Court denied Reese’s petition for discretionary review, he filed a federal petition
again alleging ineffective assistance of both trial and appellate counsel.  The district court
determined that petitioner had not fairly presented his ineffective assistance of appellate
counsel claim.  A divided panel of the Ninth Circuit reversed, reasoning that the state court
opinion did address the appellate ineffectiveness claim as a federal issue because the state
court justices had the opportunity to read the lower court decision which, addressed the
ineffective assistance of appellate counsel claim as a federal issue.  

The Supreme Court rejected the Ninth Circuit’s “opinion reading requirement” as not
required by federal habeas law. 541 U.S. at 31 First, it would “force state appellate judges to
alter their ordinary review practices.” 541 U.S. at 27. While state judges will often read the
lower court opinion, it is not always necessary to do so to decide a “legal question,” especially
if the decision is whether to accept discretionary review.  Second, it would be too burdensome
as state courts ave heavy workloads which would be significantly increased if they had to read
through lower court opinions in every case.  Finally, the Court determined that requiring
specific reference to federal law was not burdensome:

A litigant wishing to raise a federal issue can easily indicate the federal law
basis for his claim in a state court petition or brief, for example, by citing in
conjunction with the claim the federal source of law on which he relies or a
case deciding such a claim on federal grounds, or by simply labeling the
claim “federal.”

Thus, the Court held that normally a petitioner does not fairly present a claim if the state court
must read beyond the petition or brief that does not alert the state court that the claim is
federal in nature.  

The Court also rejected Reese’s claim that the petition did present a federal claim
because it used the words “ineffective assistance of appellate counsel” in referring to the
claim.  Reese alleged that, in Oregon, “ineffective assistance of counsel” is a “term of art” that
only applies to federal claims since claims based on state law are referred to as “inadequate
assistance” claims. 541 U.S. 33. The Court, however, disagreed with Reese’s interpretation
of Oregon law.  Reese also argued that the claim was fairly presented because the standards
for adjudicating an ineffective assistance of appellate counsel claim are identical under state
and federal law he necessarily fairly presented a federal claim.  The Court held that this
argument was waived because it was not raised in the Ninth Circuit.  

Justice Stevens dissented, contending that since there is “no significant difference
between an ineffective-assistance-of-appellate-counsel claim predicated on the Oregon
Constitution and one based on federal law,” the state courts did have a fair opportunity to
assess the issue. 541 U.S. 34.

      

Recent Habeas Decisions  54 -- SCT



49) Dretke v. Haley, 541 U.S. 386 (2004).  In this Texas theft case involving a “habitual offender”
sentence enhancement for which the requisite evidentiary support under relevant state law was
concededly insufficient, the question before the Court was whether the “actual innocence”
exception for overcoming procedural default applies in a non-capital case.  After noting that
the lower courts had not attempted to determine whether respondent (the habeas petitioner)
could obtain merits review of his sufficiency of the evidence claim through the more common
avenue of demonstrating “cause and prejudice,” the Court found it unnecessary to reach the
question whether the actual innocence exception applies in non-capital cases.  The Court held
as follows:

We decline to answer the question in the posture of this case and instead hold
that a federal court faced with allegations of actual innocence, whether of the
sentence or of the crime charged, must first address all nondefaulted claims
for comparable relief and other grounds for cause to excuse the procedural
default.

541 U.S. at 393. The Court went on to explain that respondent had alleged that his counsel had
been ineffective in failing to challenging the sufficiency of the habitual offender evidence at
trial and on direct appeal, and that resolution of that claim could end the case:  “Success on
the merits would give respondent all of the relief that he seeks -- i.e., resentencing.  It would
also provide cause to excuse the procedural default of his sufficiency of the evidence claim.”
541 U.S. at 387. 

Justice Stevens (joined by Kennedy and Souter, JJ.) dissented, contending that “[t]he
miscarriage of justice is manifest” in this case, and that the Court’s decision to remand for
additional proceedings “needlessly postpones final adjudication of respondent’s claim and
perversely prolongs the very injustice that the cause and prejudice standard was designed to
prevent.” 541 U.S. at 398.

Justice Kennedy joined Justice Stevens’ dissent, but also wrote separately to provide
“further comment concerning the larger obligation of state or federal officials when they know
an individual has been sentenced for a crime he did not commit.” 541 U.S. at 399. After
observing that “Texas officials . . . wish to send Haley back to prison for a crime they agree
he did not commit,” Justice Kennedy noted that although executive discretion and clemency
“hold out the promise that mercy is not foreign to our system,” these mechanisms “can inspire
little confidence if officials sworn to fight injustice choose to ignore it.” 541 U.S. at 399.
Justice Kennedy concluded with the following statement:  “It may be that Haley’s case
provides a convenient mechanism to vindicate an important legal principle.  Beyond that,
however, Michael Haley has a greater interest in knowing that he will not be reincarcerated
for a crime he did not commit.  It is not clear to me why the State did not exercise its power
and perform its duty to vindicate that interest in the first place.” 541 U.S. at 400. 

50) Middleton v. McNeil, 541 U.S. 433 (2004) (per curiam).  In this non-capital California case,
the Court summarily reversed the judgment of the Ninth Circuit granting habeas relief.  The
court of appeals determined that an imperfect self-defense instruction containing “reasonable
person” language – which was not part of the relevant form instruction – deprived petitioner
of due process by effectively eliminating his imperfect self-defense claim.  The Court held that
the court of appeals “failed to give appropriate deference to the state court’s conclusion.” 541
U.S. at 437.  In the Court’s view, the Ninth Circuit’s interpretation of the instruction involved
such an “extremely refined lawyerly parsing of an instruction” that “the state court’s implicit
rejection of the possibility [that the jury was misled] was surely not an unreasonable
application of federal law.” 541 U.S. at 438. The Court also rejected another basis the Ninth
Circuit gave for finding the state court decision unreasonable, i.e., that the state court relied
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on the prosecutor’s argument which stated the law correctly.  The Court held that nothing in
its prior decisions “precludes a state court from assuming that counsel’s arguments clarified
an ambiguous charge.”  Id. 

51) Nelson v. Campbell, 541 U.S. 637 (2004).  In this Alabama capital case, the  Court held that
§1983 was the appropriate vehicle for petitioner’s request for a temporary stay and permanent
injunctive relief on the ground that the state’s intended use of a “cut down” procedure to
access his veins for execution violated the Eighth Amendment.  Emphasizing that “our holding
is extremely limited,”541 U.S. at 648, Justice O’Connor, writing for a unanimous Court, made
clear that “the difficult question of how to categorize method-of-execution claims generally”
was neither reached nor decided in this case, 541 U.S. at 637. Rather, petitioner’s claim was
carefully confined to challenging what he alleged to be the unnecessary, gratuitous use of a
cut-down procedure;  the claim did not allege either that lethal injection as a method of
execution violated the Eighth Amendment, or that the imposition of his death sentence was
tainted by any constitutional infirmities. 

With the issue thus framed, the Court noted the state’s concession at oral argument
that §1983 would be the correct vehicle for a non-capital prisoner to challenge the use of a
cut-down procedure for purposes of providing medical treatment, and found “no reason . . .
to treat petitioner’s claim differently solely because he has been condemned to die.” 541U.S.
at 637-638. After noting further that alternative methods of lethally injecting petitioner
remained available to the state, the Court, referencing the analysis employed in Heck v.
Humphrey, 512 U.S. 477 (1994), explained that “focusing attention on whether petitioner’s
challenge to the cut-down procedure would necessarily prevent Alabama from carrying out
its execution both protects against the use of §1983 to circumvent any limits imposed by the
habeas statute and minimizes the extent to which the fact of a prisoner’s imminent execution
will require differential treatment of his otherwise cognizable §1983 claims.” 541 U.S. at 646-
647.

The Court next noted that a request for a stay of execution, “rather than merely to
enjoin an allegedly unnecessary precursor medical procedure,” would raise the question
whether the action “properly sounds in habeas” as opposed to §1983. 541 U.S. at 637-638.
While this issue was no longer present in this case because petitioner’s execution warrant had
expired, the Court noted that the district court on remand would be required to resolve that
question if petitioner were to again seek a “broad stay,” as he had in the proceedings below. 
541 U.S. at 638.

Finally, the Court rejected the state’s contention that its decision would “open the
floodgates to all manner of method-of-execution challenges.”  The Court underscored the
narrowness of its decision in this case, and further observed that “the mere fact that an inmate
states a cognizable §1983 claim does not warrant the entry of a stay as a matter of right.”  124
541 U.S. at 649. The Court explained:

A stay is an equitable remedy, and “[e]quity must take into consideration the
State's strong interest in proceeding with its judgment and ... attempt[s] at
manipulation.” Thus, before granting a stay, a district court must consider not
only the likelihood of success on the merits and the relative harms to the
parties, but also the extent to which the inmate has delayed unnecessarily in
bringing the claim.  Given the State's significant interest in enforcing its
criminal judgments, there is a strong equitable presumption against the grant
of a stay where a claim could have been brought at such a time as to allow
consideration of the merits without requiring entry of a stay.

541 U.S. at 649-650 (internal citations omitted).
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52) Yarborough v. Alvarado, 541 U.S. 652 (2004).  In this non-capital California murder case,
the Court (Kennedy, J., joined by Rehnquist, C.J., and O’Connor, Scalia and Thomas, JJ.)
reversed the Ninth Circuit’s grant of habeas relief, finding that the state court’s decision that
petitioner was not “in custody” at the time he made an inculpatory statement to police did not
involve an unreasonable application of clearly established federal law within the meaning of
§2254(d)(1).  The Court began by recounting certain relevant facts about the murder,
Alvarado’s involvement, and the circumstances of the questioning, which took place after
Alvarado, who was 17 years old, was brought to the police station by his parents at the request
of the police, and questioned for approximately two hours after his parents’ request to be
present for the questioning was rejected.   After identifying Thompson v. Keohane, 516 U.S.
9 (1995), as stating the relevant “clearly established federal law” governing Alvarado’s claim
that his statement was given in violation of Miranda, and after recognizing that the state court
had properly identified Thompson as supplying the governing rule, the Court made the
following observations about assessing “reasonableness” for §2254(d) purposes:

The term “unreasonable” is “a common term in the legal world and,
accordingly, federal judges are familiar with its meaning.” [Williams v.
Taylor, 529 U.S.362, 410 (2000)]. At the same time, the range of reasonable
judgment can depend in part on the nature of the relevant rule.  If a legal rule
is specific, the range may be narrow.  Applications of the rule may be plainly
correct or incorrect.  Other rules are more general, and their meaning must
emerge in application over the course of time.  Applying a general standard
to a specific case can demand a substantial element of judgment.  As a result,
evaluating whether a rule application was unreasonable requires considering
the rule’s specificity.  The more general the rule, the more leeway courts have
in reaching outcomes in case by case determinations. Cf. Wright v. West, 505
U. S. 277, 308-309 (1992) (KENNEDY, J., concurring in judgment).

541 U.S. 663-664.
Turning to the state court’s application of federal law in this case, the Court quickly

concluded that  it was reasonable.  The Court explained that the record contained factors
supporting both a finding that Alvarado was in custody, and a finding that he was not, and
concluded that “[t]hese differing indications lead us to hold that the state court’s application
of our custody standard was reasonable.” 541 U.S. at 665.  As to the Ninth Circuit’s decision
to the contrary, the Court flatly declared that “[t]he Court of Appeals was nowhere close to
the mark . . .” 541 U.S. at 665.  The Court went on to explain that the Ninth Circuit reached
its erroneous result “by placing considerable reliance on Alvarado’s age and inexperience with
law enforcement,” an approach the court of appeals deemed appropriate in light of the
Supreme Court’s “emphasis on juvenile status in other contexts . . .” 541 U.S. at 666.  Noting
that the Ninth Circuit found the state court’s failure to extend consideration of juvenile status
to the Miranda context, the Court observed as follows in connection with §2254(d):

The petitioner contends that if a habeas court must extend a rationale before
it can apply to the facts at hand then the rationale cannot be clearly
established at the time of the state-court decision.  There is force to this
argument.  Section 2254(d)(1) would be undermined if habeas courts
introduced rules not clearly established under the guise of extensions to
existing law.  Cf. Teague v. Lane, 489 U. S. 288 (1989).  At the same time,
the difference between applying a rule and extending it is not always clear. 
Certain principles are fundamental enough that when new factual
permutations arise, the necessity to apply the earlier rule will be beyond
doubt.

541 U.S. at 666 (first set of internal citations omitted).  The Court went on to conclude that
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this is not a case calling for extension, noting that “[o]ur opinions applying the Miranda
custody test have not mentioned the suspect’s age, much less mandated its consideration.” 541
U.S. at 666.  The Court further explained that “[t]here is an important conceptual difference
between the Miranda custody test and the line of cases from other contexts considering age
and experience.  The Miranda custody inquiry is an objective test” designed to guide police,
while more subjective inquiries, such as voluntariness, serve different purposes. 541 U.S. at
667.  “For these reasons,” the Court concluded, “the state court’s failure to consider
Alvarado’s age does not provide a proper basis for finding that the state court’s decision was
an unreasonable application of clearly established law.” 541 U.S. at 668.

Justice O’Connor concurred, but wrote separately to note that 171/2 year olds, like
Alvarado, “vary widely in their reactions to police questioning, and many can be expected to
behave as adults.” 541 U.S. at 669.  In light of the difficulties police would be expected to
have in gauging the impact of such a suspect’s age, Justice O’Connor agreed “that the state
court’s decision in this case cannot be called an unreasonable application of federal law
simply because it failed explicitly to mention Alvarado’s age.” Id..

Justice Breyer (joined by Stevens, Souter and Ginsburg, JJ.) dissented, contending
that Alvarado was clearly “in custody” at the time of questioning and challenging the
majority’s failure to make any “real argument at all explaining why any court would believe
that the objective fact of a suspect’s age could never be relevant.” 541 U.S. at 675 (emphasis
by Justice Breyer).

53) Pliler v. Ford, 542 U.S. 225 (2004). In this non-capital California murder case involving
petitions initially dismissed “without prejudice” because they were “mixed,” and subsequently
dismissed as untimely following exhaustion in state court and refiling in federal court, the
Supreme Court addressed the narrow question whether the district court was required to give
the habeas petitioner two warnings crafted by the Ninth Circuit prior to dismissing the
petition.  The Court (Thomas, J., joined by Rehnquist, C.J., O’Connor, Scalia, and Kennedy,
JJ.) held that the warnings articulated by the Ninth Circuit were not required.

The case came before the Court against the following backdrop.  Respondent (the
habeas petitioner below) filed his petitions (challenging separate convictions) five days before
his limitations period expired;  recognizing that the petitions contained unexhausted claims,
respondent also moved to stay the proceedings so he could return to state court and exhaust
his unexhausted claims;  the federal magistrate gave respondent three options: (1) the petitions
could be dismissed without prejudice, and be refiled after exhaustion; (2) the unexhausted
claims could be dismissed and the cases could continue with only the exhausted claims before
the court; or (3) respondent could keep the petitions on file and challenge the magistrate’s
conclusion that some claims were unexhausted.  Respondent was not advised either that his
request to stay the proceedings could not be considered unless he first withdrew his
unexhausted claims, or that, if he chose the first option presented by the magistrate, his
petitions would be untimely the moment they were dismissed “without prejudice.” 
Respondent accepted dismissal “without prejudice,” returned to state court for exhaustion,
then refiled his petitions in federal court, where they were dismissed as untimely.  On appeal,
the Ninth Circuit held that the district court should have given the following warnings to
respondent:  “first, that ‘[the district court] would not have the power to consider [a
prisoner’s] motions to stay the [mixed] petitions unless he opted to amend them and dismiss
the then-unexhausted claims,’ and, second, if applicable, ‘that [a prisoner’s] federal claims
would be time-barred, absent cause for equitable tolling, upon his return to federal court if he
opted to dismiss the petitions ‘without prejudice’ and return to state court to exhaust all of his
claims.” 542 U.S. at 231 (all but first modification by the Court) (internal citations omitted). 
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In the course of describing the procedural history of the case, the Court noted that “the
district court correctly concluded that it did not have discretion to stay respondent’s mixed
petitions.” 542 U.S. at 230.  After further making clear that it was not “addressing the
propriety of th[e] stay-and-abeyance procedure,” the Court held that “federal district judges
are not required to give pro se litigants these two warnings [articulated by the Ninth Circuit].”
542 U.S. at 231.  The Court explained:  “District judges have no obligation to act as counsel
or paralegal to pro se litigants . . .  Explaining the details of federal habeas procedure and
calculating statutes of limitations are tasks normally and properly performed by trained
counsel as a matter of course.  Requiring district courts to advise a pro se litigant in such a
manner would undermine district judges’ role as impartial decisionmakers.” 542 U.S. at 232.
The Court reasoned further that the first warning required by the Ninth Circuit could mislead
some petitioners into seeking stay/abeyance when they would be better served by going
forward only on exhausted claims.  The Court also observed that the “second advisement
[articulated by the Ninth Circuit] would force upon district judges the potentially burdensome,
time-consuming, and fact-intensive task of making a case-specific investigation and
calculation of whether the AEDPA limitations period has already run or will have run by the
time the petitioner returns to federal court.” 542 U.S. at 232.  Finally, the Court distinguished
this case from its recent decision in Castro v. United States, 540 U.S. 375 (2003), which
requires district judges to advise petitioners of their options before recharacterizing a filing
as a §2255 motion.  The Court explained that “Castro dealt with a district court, of its own
volition, taking away a petitioner’s desired route . . . and transforming it, against his will, into
a §2255 motion . . .  Castro, then, did not address the question whether a district court is
required to explain to a pro se litigant his options before a voluntary dismissal and its
reasoning sheds no light on the question we confront.” 542 U.S. at 234.

Having concluded that the district court was not required to give the warnings
formulated by the  Ninth Circuit, and having declined to consider the propriety of stay-and-
abeyance procedures, the Court remanded the case “for further proceedings given the court
of appeals’ concern that respondent had been affirmatively misled quite apart from the district
court’s failure to give the two warnings.” 542 U.S. at 234.

Justice O’Connor wrote separately to note that she joined the Court’s opinion
“because it is limited to the narrow question whether the notifications crafted by the Ninth
Circuit must be given.” 542 U.S. at 234.  She further emphasized that “[t]he propriety of the
stay-and-abeyance procedure generally is not addressed,” and noted that “seven of the eight
Circuits to consider it have approved stay-and-abeyance as an appropriate exercise of a district
court’s equitable powers.” Id. After expressing agreement with the Court’s views on the
obligations of district judges, Justice O’Connor concluded as follows:  “Nevertheless, if the
petitioner is affirmatively misled, either by the court or by the State, equitable tolling might
well be appropriate.  This is a question for the Ninth Circuit to consider on remand.” Id.

Justice Stevens (joined by Justice Souter) concurred in the judgment, stating that
although he “fully agree[d] with the views expressed by Justice Ginsburg [in her dissent],” he
was “persuaded that the judgment entered by the Court -- remanding to the Ninth Circuit to
determine the propriety of equitable tolling -- is both consistent with those views and correct.”
542 U.S. at 235.

Justice Ginsburg (joined by Justice Breyer) dissented, contending that the Court
should have addressed the “pivotal” issue of the propriety of stay-and-abeyance procedure,
and noting that the magistrate’s “characterization of the dismissal orders as ‘without
prejudice’ seems to me highly misleading.” 542 U.S. at 236.
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Justice Breyer dissented, expressing his view that stay-and-abeyance is a proper and
workable response to the problems created by the total exhaustion rule and the statute of
limitations as construed in Duncan v. Walker, 533 U.S. 167 (2001).  During the discussion of
this view, Justice Breyer appeared to indicate a belief that the statute of limitations applies
claim-by-claim, stating as follows:  The limitations period “requires a prisoner to file a federal
habeas petition with at least one exhausted claim within the 1-year period, and it prohibits the
habeas petitioner from subsequently including any new claim.”  542 U.S. at 240.

54) Tennard v. Dretke, 542 U.S. 274 (2004).  In this Texas capital case, the Court (6 to 3)
(O’Connor, J., joined by Stevens, Kennedy, Souter, Ginsburg and Breyer, JJ.) vacated the
Fifth Circuit’s denial of a certificate of appealability (COA) and remanded for further
consideration.  Relying on Penry v. Lynaugh, 492 U.S. 302 (1989) (Penry I), petitioner
contended that the Texas capital sentencing “scheme was inadequate for jurors to give effect
to his evidence of low intelligence” -- namely an IQ score of 67 and evidence that petitioner
was gullible.  542 U.S. at 276.  The state courts and the federal district court rejected his
claim, and the Fifth Circuit, after briefing and oral argument, denied a COA.  

In rejecting petitioner’s request for a COA, the Fifth Circuit applied its own
“screening test” for Penry claims, which the Supreme Court described as “a threshold inquiry
into whether the petitioner presented ‘constitutionally relevant’ mitigating evidence, that is,
evidence of a ‘“uniquely severe permanent handicap with which the defendant was burdened
through no fault of his own,”’ and evidence that ‘“'the criminal act was attributable to this
severe permanent condition.”’” 542 U.S. at 281 (citations omitted).  Under this test, the Fifth
Circuit determined that petitioner failed in two ways:  first, “evidence of low IQ alone does
not constitute a uniquely severe condition,” and second, petitioner “did not show that the
crime he committed was attributable to his low IQ.”  542 U.S. at 281.

Before examining the Fifth Circuit’s decision, the Supreme Court reiterated the
standard for issuance of a COA, and added this statement about the role of §2254(d): 

The petitioner’s arguments ultimately must be assessed under the deferential
standard required by 28 U. S. C. §2254(d)(1): Relief may not be granted
unless the state court adjudication “resulted in a decision that was contrary
to, or involved an unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United States.”

542 U.S. at 282.
Turning to the analysis in this case, the Court began by observing that “[d]espite

paying lipservice to the principles guiding issuance of a COA . . . the Fifth Circuit’s analysis
proceeded along a distinctly different track.  Rather than examining the District Court’s
analysis of the Texas court decision, it invoked its own restrictive gloss on Penry I[.]” 542
U.S. at 283.  The Court went on to declare that the Fifth Circuit’s “test for ‘constitutional
relevance’” of evidence mitigating when considering a Penry claim “has no foundation in the
decisions of this Court.” 542 U.S. at 284.  The Court went on to note that it has previously
described “the relevance standard applicable to mitigating evidence . . . in the most expansive
terms.” 542 U.S. at 284.  Explaining that the “Fifth Circuit’s test is inconsistent with these
principles,” the Court observed that, “[m]ost obviously, the test will screen out any positive
aspect of a defendant’s character, because good character traits are neither ‘handicap[s]’ nor
typically traits to which criminal activity is “‘attributable.’” Id.  After further criticism of the
Fifth Circuit’s “constitutional relevance” test, the Court summed up its conclusions as follows:

We have never denied that gravity has a place in the relevance analysis,
insofar as evidence of a trivial feature of the defendant's character or the
circumstances of the crime is unlikely to have any tendency to mitigate the
defendant's culpability. . .  However, to say that only those features and
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circumstances that a panel of federal appellate judges deems to be “severe”
(let alone “uniquely severe”) could have such a tendency is incorrect.  Rather,
the question is simply whether the evidence is of such a character that it
“might serve ‘as a basis for a sentence less than death.’”

542 U.S. at 286 (internal citations omitted).
As to the “nexus” requirement applied by the court of appeals, the Court declared that

“[t]he Fifth Circuit was likewise wrong to have refused to consider the debatability of the
Penry question on the ground that Tennard had not adduced evidence that his crime was
attributable to his low IQ.”  542 U.S. at 287.  The Court explained that “[n]othing in our
opinion [in Atkins v. Virginia, 536 U.S. 304 (2002),] suggested that a mentally retarded
individual must establish a nexus between her mental capacity and her crime before the Eighth
Amendment prohibition on executing her is triggered.  Equally, we cannot countenance the
suggestion that low IQ evidence is not relevant mitigating evidence -- and thus that the Penry
question need not even be asked -- unless the defendant also establishes a nexus to the crime.”
542 U.S. at 287.

Having concluded that “the Fifth Circuit’s screening test has no basis in our
precedents and, indeed, is inconsistent with the standard we have adopted for relevance in the
capital sentencing context,” the Court “turn[ed] to the analysis the Fifth Circuit should have
conducted[.]” 542 U.S. at 287-288.  The Court went on to find that “[r]easonable jurists could
conclude [both] that the low IQ evidence Tennard presented was relevant mitigating evidence
. . . [and that] the Texas Court of Criminal Appeals’ application of Penry to the facts of
Tennard’s case was unreasonable.”  Explaining the second of these conclusions, the Court
noted that “[i]mpaired intellectual functioning has mitigating dimension beyond the impact
it has on the individual’s ability to act deliberately.” Id.

Finally, the Court again reiterated that “the Fifth Circuit’s ‘uniquely severe permanent
handicap’ and ‘nexus’ tests are incorrect, and we reject them,” then concluded by holding that
petitioner was entitled to a COA and remanded the case for further proceedings. 542 U.S. at
289.

Chief Justice Rehnquist dissented, contending that reasonable jurists would not
“disagree with the district court’s conclusion that the jury in this case had the ability to give
mitigating effect to Tennard’s evidence of low intelligence through the first and second
[Texas] special issues.” 542 U.S. at 293.

Justice Scalia dissented to repeat his view that “unchanneled sentencer discretion has
no basis in the Constitution,” and to explain that he “cannot require the issuance of a COA
when the insubstantial right at issue derives from case law in which this Court has long left
the Constitution behind and embraced contradiction.” 542 U.S. at 293. 

Justice Thomas dissented separately to express his agreement with Justice Scalia.
 
55) Schriro v. Summerlin, 542 U.S. 348 (2004).  In this pre-AEDPA Arizona capital case, a

divided Supreme Court (5 to 4) held that Ring v. Arizona, 536 U.S. 584 (2002), announced a
new rule of criminal procedure that does not apply retroactively to cases on collateral review. 
In so holding, the Court (Scalia, J., joined by Rehnquist, C.J., and O’Connor, Kennedy, and
Thomas, JJ.) reversed the en banc Ninth Circuit’s alternative determinations that the rule
announced in Ring was substantive rather than procedural, or was a “watershed” procedural
rule within the meaning of the second exception to the Teague v. Lane, 489 U.S. 288 (1989),
nonretroactivity rule.

Beginning with the classification of Ring’s rule as substantive or procedural, the Court
explained that “[a] rule is substantive rather than procedural if it alters the range of conduct
or the class of persons that the law punishes. . . In contrast, rules that regulate only the manner
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of determining the defendant’s culpability are procedural.”  542 U.S. at 353 (emphasis by the
Court). “Judged by this standard,” the Court continued, “Ring’s holding is properly classified
as procedural.” Id.  Describing the effect of Ring’s holding on the Arizona sentencing scheme
out of which it arose, the Court explained as follows:

[Ring’s] holding did not alter the range of conduct Arizona law subjected to
the death penalty.  It could not have; it rested entirely on the Sixth
Amendment’s jury-trial guarantee, a provision that has nothing to do with the
range of conduct a State may criminalize.  Instead, Ring altered the range of
permissible methods for determining whether a defendant’s conduct is
punishable by death, requiring that a jury rather than a judge find the
essential facts bearing on punishment. 

542 U.S. at 353.  Additionally, responding to the contention that Ring’s rule is substantive
because it “modified the elements of the offense for which [the petitioner] was convicted,”
the Court acknowledged that rules effecting such modifications are “normally substantive
rather than procedural.” 542 U.S. at 354.  The Court went on to declare, however, that “that
is not what Ring did.” Id.  Rather, “Ring held that, because Arizona’s statutory aggravators
restricted (as a matter of state law) the class of death-eligible defendants, those aggravators
effectively were elements for federal constitutional purposes . . .This Court’s holding that,
because Arizona has made a certain fact essential to the death penalty, that fact must be found
by a jury, is not the same as this Court’s making a certain fact essential to the death penalty. 
The former was a procedural holding; the latter would be substantive.” Id.

Turning to whether Ring announced a “watershed” rule of criminal procedure
“implicating the fundamental fairness and accuracy of the criminal proceeding,” the Court
framed the relevant question as follows:  “[W]hether judicial factfinding so ‘seriously
diminishe[s]’ accuracy that there is an ‘“impermissibly large risk”’ of punishing conduct the
law does not reach.” (internal citations omitted).  The Court answered this question in the
negative, finding that the “evidence is simply too equivocal to support that conclusion.” 542
U.S. at 356.  Citing several studies raising questions about jury accuracy, the Court observed
that, “for every argument why juries are more accurate factfinders, there is another why they
are less accurate,” and that, “[w]hen so many presumably reasonable minds continue to
disagree over whether juries are better factfinders at all, we cannot confidently say that
judicial factfinding seriously diminishes accuracy.” 542 U.S. at 356 (emphasis by the Court).
Finally, the Court noted that in DeStefano v. Woods, 392 U.S. 631 (1968) (per curiam), the
Court refused to give retroactive effect to Duncan v. Louisiana, 391 U.S. 145 (1968) (applying
Sixth Amendment right to jury trial to the states), and concluded as follows:  “If under
DeStefano a trial held entirely without a jury was not impermissibly inaccurate, it is hard to
see how a trial in which a judge finds only aggravating factors could be.”   542 U.S. at 357.

Justice Breyer (joined by Stevens, Souter and Ginsburg, JJ.) dissented, contending
that Ring’s “holding amounts to a ‘watershed’ procedural ruling that a federal habeas court
must apply when considering a constitutional challenge to a ‘final’ death sentence -- i.e., a
sentence that was already final on direct review when Ring was decided.” 542 U.S. at 359.  
In the course of explaining this conclusion, Justice Breyer underscored the apparent unfairness
of withholding application of Ring’s rule to certain prisoners on the basis of when their direct
appeals ended:

Certainly the ordinary citizen will not understand the difference.  That citizen
will simply witness two individuals, both sentenced through the use of
unconstitutional procedures, one individual going to his death, the other
saved, all through an accident of timing.  How can the Court square this
spectacle with what it has called the “vital importance to the defendant and
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to the community that any decision to impose the death sentence be, and
appear to be, based on reason”?

542 U.S. at 363 (quoting Beck v. Alabama, 447 U. S. 625, 637-638 (1980) (internal quotation
marks omitted)).

56) Beard v. Banks, 542 U.S. 406 (2004).  In this Pennsylvania capital case, Justice Thomas
(joined by Rehnquist, C.J., and O’Connor, Scalia, and Kennedy, JJ.), framed the issue for
decision as “whether the rule announced in Mills [v. Maryland, 485 U.S. 367 (1988),] and
McKoy [v. North Carolina, 494 U.S. 433 (1990),] can be applied on federal habeas review to
a defendant whose conviction became final in 1987.”  542 U.S. at 408.

The Court first rejected Banks’ argument that, because the Pennsylvania Supreme
Court considered his Mills claim on the merits during state post-conviction proceedings in
1995 under its “relaxed waiver rule,” his conviction was not final for Teague purposes until
that point.  Because the relaxed waiver rule was discretionary and not absolute, the Court held
that the a state court’s discretionary practice declining to apply ordinary waiver principles
“does not render convictions and sentences that are no longer subject to direct review nonfinal
for Teague purposes.” 542 U.S. at 412.  The Court, in fact, stated that Banks’ argument
“reflects a fundamental misunderstanding of Teague.  Teague’s non-retroactivity principle acts
as a limitation on the power of federal courts to grant ‘habeas corpus relief to. . . state
prisoner[s].’  That is why federal habeas courts ‘must apply Teague before considering the
merits of [a] claim,’ whenever the State raises the question . . .” 542 U.S. at 412.  The Court
further explained that Teague protects not only the reasonable judgments of state courts but
also the state’s interest in finality quite apart from their courts.

The Court then surveyed the legal landscape as it existed in 1987, and found that
while “the generalized Lockett rule (that the sentencer must be allowed to consider any
mitigating evidence) could be thought to support the Court’s conclusion in Mills and McKoy,”
it did not “mandate the Mills rule.” 542 U.S. at 414.  Lockett and Eddings, the Court
explained, “specifically considered only obstructions to the sentencer’s ability to consider
mitigating evidence,” while  Mills involved a “shift in focus to individual jurors.” 542 U.S.
at 414.  Thus reasonable jurists could differ as to whether the “Lockett principle compelled
Mills.”  Furthermore, in McKoy, the dissent explained that the Mills rule governs how the
sentencer considers evidence, not what evidence it considers.  “Given the brand new attention
Mills paid to individual jurors and the relevance of the what/how distinction . . . (which again
distinguishes Mills from the Lockett line), we must conclude that the Mills rule ‘broke new
ground.’  Accordingly, Mills announced a new rule, which does not apply to respondent on
collateral review, unless, of course, it falls under one of Teague’s exceptions.”  542 U.S. at
416 (internal citations omitted).

Banks made no argument that Mills fell under Teague’s first exception, which applies
to rules forbidding punishment of certain primary conduct or to rules prohibiting a certain
category of punishment for a class of defendants because of their status or offense.  The Court
rejected Banks’ argument that Mills fell under the second exception for “watershed rules of
criminal procedure.”  The majority first “emphasized the limited scope of the second Teague
exception,” which is meant to apply to “a small core of rules requiring observance of those
procedures that. . . are implicit in the concept of ordered liberty.” 542 U.S. at 417 (internal
citations omitted).  Because it is so limited, the Court reasoned, “it should come as no surprise
that we have yet to find a new rule that falls under the second Teague exception.”  542 U.S.
at 417.  The limited nature of the exception also explains why the Court has only referred to
Gideon v. Wainwright, 372 U.S. 335 (1963), as providing guidance as to a rule which may fall
within the exception.  While the avoidance of potentially arbitrary impositions of the death
sentence motivated the Court in Mills and McKoy, the “fact that a new rule removes some
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remote possibility of arbitrary infliction of the death sentence does not suffice to bring it
within Teague’s second exception.  However laudable the Mills rule might be, ‘it has none of
the primary and centrality of the rule adopted in Gideon.’” 542 U.S. at 420 (internal citations
omitted).

Justice Stevens (joined by Souter, Ginsburg and Breyer, JJ.) dissented, arguing that
Mills “simply represented a straightforward application of our longstanding view that the
Eighth and Fourteenth Amendments cannot tolerate the infliction os a sentence of death under
[a] legal system that permit[s] this unique penalty to be wantonly and  . . . freakishly
imposed.”  542 U.S. at 420-421 (internal citations omitted). In his view, “the kind of
arbitrariness that would enable 1 vote in favor of death to outweigh 11 in favor of
forebearance would violate the bedrock fairness principles that have governed our trial
proceedings for centuries.”  542 U.S. at 422.

Justice Souter (joined by Ginsburg, J.) issued a separate dissenting opinion.  He
acknowledged that the majority’s view of the “reasonable jurist” was not necessarily
inconsistent with some of Teague’s progeny, but dissented because he believed “that this
reading of Teague gives too much importance to the finality of capital sentences and not
enough to their accuracy.”  542 U.S. at 425.

57) Holland v. Jackson, 542 U.S. 649 (2004) (per curiam).  In this Tennessee non-capital murder
case, the Court reversed the grant of relief on petitioner’s ineffective assistance of counsel
claim, finding that the Sixth Circuit erred in concluding that the state court’s decision was
contrary to and involved an unreasonable application of Strickland v. Washington. 
Petitioner’s claim was based on an allegation – raised for the first time seven years after his
conviction – that newly discovered evidence contradicted portions of an eyewitness’s
testimony.  In denying relief, the state court found that petitioner offered no satisfactory
reason for the delay in locating the evidence supporting his allegations, and that “even
crediting [the factual allegations in] respondent’s ‘unsubstantiated pleading,’ ‘it in no way
rises to the level of contradicting what Hughes claims to have seen’ respecting the shooting
itself.” 542 U.S. at 651.  After the district court denied federal habeas relief, the Sixth Circuit
reversed, finding relief to be warranted under §2254(d)(1) “on only two specific grounds: first,
that the state court had unreasonably applied Strickland, given that [the new witness’s]
statement undermined the credibility of [the eyewitness’s] testimony; and second, that the
state court’s opinion was contrary to Strickland because it assessed prejudice under a
preponderance-of-the-evidence standard rather than a reasonable-probability standard.”  542
U.S. at 651-652.

As to the first ground for relief, the Supreme Court held that the “Sixth Circuit erred
in finding the state court’s application of Strickland unreasonable on the basis of evidence not
properly before the state court.  Although the state court had ventured that it would deny relief
on the merits even taking [the new witness’s] statement into account, its judgment also rested
on the holding that the statement was not properly before it. Granting relief in disregard of this
independent basis for decision was error.”  542 U.S. at 652.  The Court went on to explain that
its cases have “made clear that whether a state court’s decision was unreasonable must be
assessed in light of the record the court had before it.”  542 U.S. at 652.  The Court further
observed that petitioner may have been able to have the alleged newly discovered evidence
considered with or without an evidentiary hearing, but consideration of that evidence by a
federal court would require satisfaction of §2254(e)(2) – either through a finding that he had
not been at fault for the absence of the evidence from the state court record, or through
meeting §2254(e)(2)’s exceptions.  As to the role of §2254(d) where the federal court accepts
new evidence, the Court noted that “[w]here new evidence is admitted, some Courts of
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Appeals have conducted de novo review on the theory that there is no relevant state-court
determination to which one could defer.” 542 U.S. at 653.  After “[a]ssuming, arguendo, that
this analysis is correct and that it applies where, as here, the evidence does not support a new
claim but merely buttresses a previously rejected one,” the Court found that “it cannot support
the Sixth Circuit’s action” in this case. Id.  This was so, the Court explained, because there
had been no finding that petitioner was diligent in state court, and because the Sixth Circuit
“simply ignored entirely the state court’s independent ground for its decision, that [the new
witness’s] statement was not properly before it.” Id. 

Finally, the Court also rejected the Sixth Circuit’s determination that the state court’s
decision was contrary to Strickland in that it “actually applied a preponderance standard,” as
opposed to the “reasonable probability” standard.  542 U.S. at 654.  After noting that the state
court began its opinion by “reciting the correct Strickland standard,” the Court went on to
describe “three subsequent passages from [the state court’s] opinion” on which the Sixth
Circuit based its conclusion, including one in which the state court referred to petitioner’s
“‘burden of proving that the outcome of the trial would probably have been different but for
those errors.’” 542 U.S. at 654-655.  Citing Woodford v. Visciotti, 537 U.S. 19 (2002) (per
curiam), the Court stated as follows:  “We have held that such use of the unadorned word
‘probably’ is permissible shorthand when the complete Strickland standard is elsewhere
recited. ¶ As we explained in Visciotti, §2254(d) requires that ‘state-court decisions be given
the benefit of the doubt.’ ‘[R]eadiness to attribute error is inconsistent with the presumption
that state courts know and follow the law.’ The Sixth Circuit ignored those prescriptions.” 542
U.S. at 655.

58) Bell v. Cone, 543 U.S. 447 (2005) (per curiam).  In this Tennessee capital habeas case (before
the Supreme Court for a second time), the Court granted certiorari and reversed the Sixth
Circuit’s determination that the state court’s decision affirming petitioner’s death sentence,
which rested in part on the “especially heinous, atrocious, or cruel” aggravating circumstance,
was “contrary to” Godfrey v. Georgia.  

Before reaching the merits, the Supreme Court noted that the Sixth Circuit had
rejected the state’s contention that petitioner procedurally defaulted his claim by failing to
expressly raise it on direct appeal, and had instead determined that the state supreme court
must have reached the issue on its own as part of the review it was obligated by state statute
to perform in all capital cases.  While the Court found it “unnecessary to express a view on
this point,” it did “emphasize that, as a general matter, the burden is on the petitioner to raise
his federal claim in the state courts at a time when state procedural law permits its
consideration on the merits, even if the state court could have identified and addressed the
federal question without its having been raised.” 543 U.S. at 451 n.3 (citing Baldwin v. Reese,
541 U.S. 27, 30- 32 (2004)).

Turning to the court of appeals’ determination that the state court’s affirmance of
petitioner’s death sentence was “contrary to” Godfrey, the Court began by noting that the
Sixth Circuit relied upon the fact that the state court’s opinion in petitioner’s case gave no
express indication that it was applying the narrowing construction the state court had
previously established and applied in other cases.  Pointedly disagreeing with this reasoning,
the Supreme Court stated that it did “not think that a federal court can presume so lightly that
a state court failed to apply its own law.”  543 U.S. at 455;  see also id. (“To the extent that
the Court of Appeals rested its decision on the state court’s failure to cite [the earlier state
case adopting the narrowing construction of the HAC aggravator], it was mistaken. Federal
courts are not free to presume that a state court did not comply with constitutional dictates on
the basis of nothing more than a lack of citation”).   The Court went on to note that “the State
Supreme Court had construed the aggravating circumstance narrowly and had followed that
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precedent numerous times,” and held that, “absent an affirmative indication to the contrary,
we must presume that it did the same thing here.” 543 U.S. at 456.  Additionally, the Court
further indicated that, “[e]ven absent such a presumption in the state court’s favor, . . . we
would still conclude in this case that the state court applied the narrower construction of the
[HAC] aggravating circumstance” because “[t]he State Supreme Court’s reasoning in this case
closely tracked its rationale for affirming the death sentences in other cases in which it
expressly applied a narrowed construction of the same . . . aggravator.” 543 U.S. at 456.  After
further determining that the narrowing construction employed by the state court’s other
decisions involved “the exact construction of the [HAC] aggravator that we approved in
Proffitt [v. Florida],” 543 U.S. at 458, the Court concluded it was “satisfied that the State’s
aggravating circumstance, as construed by the Tennessee Supreme Court, ensured that there
was a ‘principled basis’ for distinguishing between those cases in which the death penalty was
assessed and those cases in which it was not,” 543 U.S. at 459 (internal citation omitted).

Justice Ginsburg, joined by Justice Souter and Justice Breyer, concurred, to note that
both the court of appeals and the Suprenme Court “assumed that the Tennessee Supreme
Court, on direct appeal, adjudicated the merits of respondent’s vagueness claim,” and to offer
the following understanding of the limits of the Court’s decision in this case:

Today’s decision, as I comprehend it, is confined to the situation the Sixth
Circuit posited, one in which the state court has confronted and decided an
issue governed by a prior ruling. This Court’s opinion, it bears emphasis,
does not grapple with the following scenario: A state prisoner petitions for
federal habeas review after exhausting his state remedies. In the anterior state
proceeding, the prisoner raised multiple issues. The state court, in disposing
of the case, left one or more of the issues unaddressed. There would be no
warrant, in such a case, for an assumption that the state court, sub silentio,
considered the issue and resolved it on the merits in accord with the State’s
relevant law. Nothing in the record would discount the possibility that the
issue was simply overlooked. A federal court would act arbitrarily if it
assumed that an issue raised in state court was necessarily decided there,
despite the absence of any indication that the state court itself adverted to the
point.

543 U.S. at 460-461.

59) Brown v. Payton, 544 U.S. 133 (2005).  In this California capital case, the Supreme Court
(Kennedy, J., joined by O’Connor, Scalia, Thomas, and Breyer, JJ.; Rehnquist, C.J., did not
participate) reversed the en banc Ninth Circuit’s 6 to 5 decision affirming the district court’s
grant of relief on respondent’s (the habeas petitioner below) claim that a general, catch-all
mitigation instruction (known as “factor (k)”) failed to make clear to the jury that it could
consider evidence of his post-crime religious conversion, particularly when considered in light
of the prosecutor’s arguments to the jury that such evidence did not fall within the catch-all,
or any other, instruction.  In affirming respondent’s death sentence on direct appeal, the
California Supreme Court applied Boyde v. California, 494 U.S. 370 (1990) (finding factor
(k) capable of encompassing evidence of a defendant’s character and background), and
concluded that factor (k) was “broad enough to accommodate the postcrime mitigating
evidence Payton presented.”  544 U.S. at 134.  Finding the state court’s decision
“unreasonable” under §2254(d)(1), the Ninth Circuit distinguished this case from Boyde on
two grounds:  first, that Boyde dealt with pre-crime mitigating evidence and “‘there is reason
to doubt that a jury would similarly consider post-crime evidence of a defendant’s religious
conversion and good behavior in prison,’” 544 U.S. at 140 (quoting court of appeals’ opinion);
and second, “that unlike in Boyde, the prosecutor in Payton’s case misstated the law and the
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trial court did not give a specific instruction rejecting the misstatement,” 544 U.S. at 140-141.
In concluding that the Ninth Circuit erred in finding the state court’s decision

unreasonable, the Supreme Court began by observing that the state court “was correct to
identify Boyde as the starting point for its analysis,” and was not unreasonable “in declining
to distinguish between precrime and postcrime mitigating evidence.”  544 U.S. at 142.  As
Justice Breyer would later echo in his concurring opinion, the Court further noted that, “[e]ven
on the assumption that [the state court’s] conclusion was incorrect, it was not unreasonable,
and is therefore just the type of decision that AEDPA shields on habeas review.” 544 U.S. at
143.  With regard to the prosecutor’s argument to the jury that respondent’s post-crime
evidence was irrelevant, the Court reiterated that the state court “was correct to structure its
own analysis on the premises that controlled Boyde,” and added the following:  “The Boyde
analysis applies here, and, even if it did not dictate a particular outcome in Payton’s case, it
refutes the conclusion of the Court of Appeals that the California Supreme Court was
unreasonable.” 544 U.S. at 144.  Expanding on this point, the Court acknowledged the “three
different points” at which the “prosecutor’s mistaken approach appears most prominently,”
but noted that Boyde “mandates that the whole context of the trial be considered,” and that,
therefore, “it was not unreasonable for the state court to have concluded that this line of
prosecutorial argument did not put Payton’s mitigating evidence beyond the jury's reach.” 544
U.S. at 144.  The Court supported this reasoning by noting that, as defense counsel argued,
for the jury to have followed the prosecutor’s view of the instructions, it would have had to
accept “that the penalty phase served virtually no purpose at all.” 544 U.S. at 144.  Finally,
the Court concluded that although the trial judge should have more clearly instructed the jury,
“[i]n context,  it was not unreasonable for the state court to conclude that the jury believed
Payton’s evidence was neither credible nor sufficient to outweigh the aggravating factors, not
that it was not evidence at all.”  544 U.S. at 146.

Justice Scalia (joined by Justice Thomas) concurred to reiterate his view “that limiting
a jury’s discretion to consider all mitigating evidence does not violate the Eighth
Amendment.” 544 U.S. at 147-148.

Justice Breyer concurred to observe that “this is a case in which Congress’ instruction
to defer to the reasonable conclusions of state-court judges makes a critical difference,” and
that, “[w]ere I a California state judge, I would likely hold that Payton’s penalty-phase
proceedings violated the Eighth Amendment.” 544 U.S. at 148.

Justice Souter (joined by Stevens and Ginsburg, JJ.) dissented, contending that the
trial judge’s failure to properly instruct the jury or correct the prosecutor’s misstatements of
law created a reasonable likelihood that the jury failed to consider respondent’s evidence, and
that the California Supreme Court “unreasonably applied settled law, with substantially
injurious effect,” in holding otherwise.   544 U.S. at 149.

60) Rhines v. Weber, 544 U.S. 269 (2005).  Addressing “the problem of a ‘mixed’ petition for
habeas corpus relief in which a state prisoner presents a federal court with a single petition
containing some claims that have been exhausted in the state courts and some that have not,”
the Supreme Court held that the Eighth Circuit “erred to the extent it concluded that stay and
abeyance is always impermissible,” and remanded petitioner’s case for further proceedings.
544 U.S. at 279.  Writing for the Court, Justice O’Connor (joined by Rehnquist, C.J., and
Stevens, Scalia, Kennedy, Thomas, Ginsburg, and Breyer, JJ), began by outlining the
difficulties brought about by the combination of the “total exhaustion” rule of Rose v. Lundy,
455 U.S. 509 (1982), the §2244(d) statute of limitations enacted in 1996, and the Court’s
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holding in Duncan v. Walker, 533 U.S. 167 (2001), that the limitations period is not tolled by
the pendency of a federal habeas petition.  “If a petitioner files a timely but mixed petition in
federal district court,” the Court explained, “and the district court dismisses it under Lundy
after the limitations period has expired, this will likely mean the termination of any federal
review.”  544 U.S. at 275.

“[R]ecogniz[ing] the gravity of this problem and the difficulty it has posed for
petitioners and federal district courts alike,” the Court endorsed the use of stay and abeyance,
but made clear that it “should be available only in limited circumstances.”  544 U.S. at 275.
The Court then set forth the following guidelines:

Because granting a stay effectively excuses a petitioner’s failure to present
his claims first to the state courts, stay and abeyance is only appropriate when
the district court determines there was good cause for the petitioner’s failure
to exhaust his claims first in state court.  Moreover, even if a petitioner had
good cause for that failure, the district court would abuse its discretion if it
were to grant him a stay when his unexhausted claims are plainly meritless. 
Cf. 28 U. S. C. §2254(b)(2) (“An application for a writ of habeas corpus may
be denied on the merits, notwithstanding the failure of the applicant to
exhaust the remedies available in the courts of the State”).

Even where stay and abeyance is appropriate, the district court’s
discretion in structuring the stay is limited by the timeliness concerns
reflected in AEDPA.  A mixed petition should not be stayed indefinitely. *
* *  Thus, district courts should place reasonable time limits on a petitioner’s
trip to state court and back. And if a petitioner engages in abusive litigation
tactics or intentional delay, the district court should not grant him a stay at
all. 

On the other hand, it likely would be an abuse of discretion for a
district court to deny a stay and to dismiss a mixed petition if the petitioner
had good cause for his failure to exhaust, his unexhausted claims are
potentially meritorious, and there is no indication that the petitioner engaged
in intentionally dilatory litigation tactics.  In such circumstances, the district
court should stay, rather than dismiss, the mixed petition.  In such a case, the
petitioner’s interest in obtaining federal review of his claims outweighs the
competing interests in finality and speedy resolution of federal petitions.  For
the same reason, if a petitioner presents a district court with a mixed petition
and the court determines that stay and abeyance is inappropriate, the court
should allow the petitioner to delete the unexhausted claims and to proceed
with the exhausted claims if dismissal of the entire petition would
unreasonably impair the petitioner’s right to obtain federal relief.

544 U.S. at 277-278 (internal citations omitted).  The Court concluded by vacating the Eighth
Circuit’s judgment and remanding  for a determination of “whether the District Court’s grant
of a stay in this case constituted an abuse of discretion.” 544 U.S. at 279. 

Justice Stevens (joined by Ginsburg and Breyer, JJ.) concurred “on the understanding
that [the Court’s] reference to ‘good cause’ for failing to exhaust state remedies more
promptly is not intended to impose the sort of strict and inflexible requirement that would
‘trap the unwary pro se prisoner.’” 544 U.S. at 279 (quoting Rose v. Lundy). 

Justice Souter (joined by Ginsburg and Breyer, JJ.), concurred in part and in the
judgment, but wrote separately to express his view that, “[i]nstead of conditioning stay-and-
abeyance on ‘good cause’ for delay, I would simply hold the order unavailable on a
demonstration of ‘intentionally dilatory litigation tactics.’” “I fear,” Justice Souter went on
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to explain, “that threshold enquiries into good cause will give the district courts too much
trouble to be worth the time; far better to wait for the alarm to sound when there is some
indication that a petitioner is gaming the system.” 544 U.S. at 279.

61) Johnson v. United States, 544 U.S. 295 (2005).  In this §2255 case, the Court addressed the
question of “when the 1-year statute of limitations in 28 U. S. C. §2255, ¶6(4), begins to run
in a case of a prisoner’s collateral attack on his federal sentence on the ground that a state
conviction used to enhance that sentence has since been vacated.” 544 U.S. at 298.  After
observing that “AEDPA’s drafters probably never thought about the situation we face here,”
the Court (Souter, J., joined by Rehnquist, C.J., and O’Connor, Thomas and Breyer, JJ.), held
that a state court’s order vacating a federal prisoner’s prior conviction falls within the
definition of a “fact” within the meaning of §2255 ¶6(4), and that “receiving notice of success
[in a collateral challenge to a state court conviction used to enhance a federal sentence] can
surely qualify as a kind of discovery falling within the statutory language.” 544 U.S. at 308.

Concerned about the “core purposes” of the AEDPA and the statute’s reference to
“due diligence,” the Court added the additional requirement that, to preserve the ability to rely
upon §2255 ¶6(4) in the event he secures a state court order vacating a conviction used for
enhancement, the prisoner must act diligently in initiating the state court proceedings
necessary to produce such an order.  Characterizing its reasoning as “choosing the bowl of
porridge between the one too hot and the one too cold,” the Court concluded that a prisoner
will be deemed “diligent” in this regard if he begins his attack on the state court conviction(s)
used to enhance his federal sentence at the time the federal judgment against him is entered.
544 U.S. at 309.  The Court noted the following qualifications and exceptions:

Once a petitioner diligently has initiated state-court proceedings, any delay
in those proceedings that is not attributable to the petitioner will not impair
the availability of the paragraph four limitation rule, once those proceedings
finally conclude.  We further recognize that the facts underlying the
challenge to the state-court conviction might themselves not be discoverable
through the exercise of due diligence until after the date of the federal
judgment.  In such circumstances, once the facts become discoverable and the
prisoner proceeds diligently to state court, the limitations period will run
from the date of notice of the eventual state-court vacatur.  Finally, we note
that a petitioner who has been inadequately diligent can still avail himself of
paragraph four if he can show that he filed the §2255 motion within a year of
the date he would have received notice of vacatur if he had acted promptly,
though this may be a difficult showing.

544 U.S. at 310 n.8
Applying these rules to petitioner, the Court affirmed the Eleventh Circuit’s

determination that his §2255 challenge to an eight year enhancement to his federal sentence
based on a subsequently vacated Georgia conviction was untimely because petitioner had not
been diligent in waiting more than three years after entry of judgment in his federal case to
begin his successful collateral attack on the state conviction.  

Justice Kennedy (joined by Stevens, Scalia and Ginsburg, JJ.) dissented, agreeing
with the Court’s determination that a state court vacatur order does constitute a “fact” capable
of discovery within the meaning of §2255 ¶6(4), but pointedly disagreeing with the Court’s
addition of the “diligence” requirement.  Justice Kennedy summarized his disagreement as
follows:

In my view the Court’s new rule of prevacatur diligence is inconsistent with
the statutory language; is unnecessary since States are quite capable of
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protecting themselves against undue delay in commencing state proceedings
to vacate prior judgments; introduces an imprecise and incongruous deadline
into the federal criminal process; is of sufficient uncertainty that it will
require further litigation before its operation is understood; and, last but not
least, drains scarce defense resources away from the prisoner's federal
criminal case in some of its most critical stages. 

544 U.S. at 312.  As to the last point in his summary, Justice Kennedy went on to note that
“[t]he law, and the decisions of this Court, put extraordinary demands on defense counsel,”
and that “[i]t is most troubling for a Court that insists on high standards of performance for
defense counsel now to instruct that collateral proceedings must be commenced in one or
more States during the critical time immediately after judgment and before appeal.” 544 U.S.
at 318.

62) Pace v. DiGuglielmo, 544 U.S. 408 (2005).  In this non-capital Pennsylvania case, the Court
addressed a question left open in Artuz v. Bennett, 531 U.S. 4 (2000), and held (Rehnquist,
C.J., joined by O’Connor, Scalia, Kennedy and Thomas, JJ.) that state court time limits for
seeking post-conviction relief “are ‘filing’ conditions” for purposes of tolling under
§2244(d)(2), regardless of whether those time limits contain exceptions necessitating judicial
review before the timeliness of a prisoner’s submission can be determined.  Applying this
holding to petitioner, the Court concluded that “[b]ecause the state court rejected [his] [post-
conviction] petition as untimely, it was not ‘properly filed,’ and he is not entitled to statutory
tolling under §2244(d)(2).” 544 U.S. at 417.

In reaching its conclusion, the Court rejected three arguments advanced by petitioner
in favor of deeming untimely state post-conviction applications properly filed.  First, the Court
found petitioner’s assertion that “‘condition[s] to filing’ are merely those conditions necessary
to get a clerk to accept the petition” to be “inconsistent with Artuz, where we explained that
jurisdictional matters and fee payments, both of which often necessitate judicial scrutiny, are
‘condition[s] to filing.’” 544 U.S. at 414.  Second, the Court rejected the contention that
“because §2244(d)(2) refers to a ‘properly filed application,’ then any condition that must be
applied on a claim-by-claim basis . . . cannot be a ‘condition to filing,” explaining that both
§2244(b) and §2244(d)(2) prescribe evaluations of individual claims for use in making
threshold determinations about the application as a whole.  544 U.S. at 415 (emphasis by the
Court).  Finally, the Court answered petitioner’s contention that it would be unfair for a
petitioner who has pursued state court remedies in good faith to be deprived of §2244(d)(2)
tolling merely because his state court litigation ends with a finding of untimeliness as follows: 

A prisoner seeking state postconviction relief might avoid this predicament
. . . by filing a “protective” petition in federal court and asking the federal
court to stay and abet the federal habeas proceedings until state remedies are
exhausted. See Rhines v. Weber [citation omitted].  A petitioner’s reasonable
confusion about whether a state filing would be timely will ordinarily
constitute “good cause” for him to file in federal court.

544 U.S. at 416. 
Having concluded that petitioner was not entitled to statutory tolling, the Court turned

to his alternative request for equitable tolling.  After noting that it had “never squarely
addressed the question whether equitable tolling is applicable to AEDPA’s statute of
limitations,” the Court “assumed without deciding its application for purposes of this case,”
then set out the following “[g]eneral[]” standard:  “[A] litigant seeking equitable tolling bears
the burden of establishing two elements: (1) that he has been pursuing his rights diligently,
and (2) that some extraordinary circumstance stood in his way.”  544 U.S. at 418.  Setting
aside petitioner’s contention that “state law and Third Circuit exhaustion law created a trap”
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by forcing him to file in state court, where review appeared to be available at the time he filed
in 1996, the Court quickly concluded that petitioner’s claim failed for lack of diligence.544
U.S. at 418.  The Court explained that, of the three claims petitioner pursued in his untimely
state post-conviction petition, two “were available . . . as early as 1986,” and the third “related
only to events occurring in or before 1991.”  544 U.S. at 419.  “And not only did petitioner
sit on his rights for years before he filed his [state] petition,” the Court continued, “but he also
sat on them for five more months after his [state] proceedings became final before deciding
to seek relief in federal court.” 544 U.S. at 419.

Justice Stevens (joined by Souter, Ginsburg and Breyer, JJ.) dissented, contending
that the Court’s approach was inconsistent with the approach taken in Artuz v. Bennett,
motivated by unfounded concerns about intentionally abusive delays by non-capital prisoners,
and likely to “increase, not reduce, delays in the federal system” by encouraging “a flood of
protective filings. 544 U.S. at 427.

63) Miller-El v. Dretke, 545 U.S. 231 (2005).  In this Texas capital case – before the Supreme
Court for the second time – the Court reversed the judgment of the Fifth Circuit and held that
petitioner was entitled to relief on his Batson v. Kentucky claim.  Writing for the Court, Justice
Souter (joined by Stevens, O’Connor, Kennedy, Ginsburg and Breyer, JJ.) began by noting
that this case was governed by §2254(d)(2) and (e)(1) in light of the state court’s “prior
determination of fact that the State’s race-neutral explanations were true.” 545 U.S. at 240;
see also id. (“Miller-El may obtain relief only by showing the Texas conclusion to be ‘an
unreasonable determination of the facts in light of the evidence presented in the State court
proceeding.’ 28 U. S. C. §2254(d)(2).  Thus we presume the Texas court’s factual findings to
be sound unless Miller-El rebuts the ‘presumption of correctness by clear and convincing
evidence.’ §2254(e)(1)”).  The Court then proceeded to a detailed examination of the
evidence.

Beginning with an analysis of the prosecution’s handling of two black prospective
jurors as compared to similarly situated white jurors, the Court observed that “[i]f a
prosecutor’s proffered reason for striking a black panelist applies just as well to an otherwise-
similar nonblack who is permitted to serve, that is evidence tending to prove purposeful
discrimination to be considered at Batson’s third step.” 545 U.S. at 241.  As to the
identification of “similarly situated” individuals, the Court, responding to a contention by the
dissent, made clear in footnote 6 that “[n]one of our cases announces a rule that no
comparison is probative unless the situation of the individuals compared is identical in all
respects, and there is no reason to accept one.” 545 U.S. at 247 n.6.  With regard to the first
black juror analyzed, Mr. Fields, the Court found that the prosecution “simply
mischaracterized [the] testimony” in seeking to justify his removal on the ground that “he said
that he could only give death if he thought a person could not be rehabilitated . . .” 545 U.S.
at 244.  Discounting the possibility that the prosecutor simply “misunderstood,” the Court
explained that “unless he had an ulterior reason for keeping Fields off the jury we think he
would have proceeded differently.  In light of Fields’s outspoken support for the death
penalty, we expect the prosecutor would have cleared up any misunderstanding by asking
further questions before getting to the point of exercising a strike.”  545 U.S. at  244.  The
Court further noted that, “[i]f, indeed, Fields’s thoughts on rehabilitation did make the
prosecutor uneasy, he should have worried about a number of white panel members he
accepted with no evident reservations.” 545 U.S. at 244.  Additionally, the Court found more
support for the proposition that the prosecutor’s proffered justification was not genuine in the
fact that, “[w]hen defense counsel called him on his misstatement, he neither defended what
he said nor withdrew the strike.  Instead, he suddenly came up with Fields’s brother’s prior
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conviction as another reason for the strike.”  545 U.S. at 246.  After noting further that this
second attempt at justifying the strike “reeks of afterthought,” the Court criticized the Fifth
Circuit’s “readiness to accept the State’s substitute reason” as “ignor[ing] not only its
pretextual timing but the other reasons rendering it implausible,” and concluded that “[t]here
is no good reason to doubt that the State’s afterthought about Fields’s brother was anything
but makeweight.” 545 U.S. at  246.

The Court reached a similar conclusion with regard to Mr. Warren, the second black
juror analyzed, finding the court of appeals’ endorsement of his removal “erroneous as a
matter of fact and as a matter of law.” 545 U.S. at 250.  “As for law,” the Court rejected the
effort by the court of appeals and the dissent to support the state’s strike of Warren on a
ground not actually relied upon by the prosecutor, explaining as follows:

[W]hen illegitimate grounds like race are in issue, a prosecutor simply has
got to state his reasons as best he can and stand or fall on the plausibility of
the reasons he gives. A Batson challenge does not call for a mere exercise in
thinking up any rational basis.  If the stated reason does not hold up, its
pretextual significance does not fade because a trial judge, or an appeals
court, can imagine a reason that might not have been shown up as false.  

545 U.S. at 252. 
Having found evidence of discrimination in the prosecution’s removal of ten black

prospective jurors, and in its particularized analysis of the handling of two of those ten, the
Court went on to explain that “[t]he case for discrimination goes beyond these comparisons
to include broader patterns of practice during the jury selection.” 545 U.S. at 253. 
Specifically, these practices included:  the prosecution’s use of a “jury shuffle”as to which the
Court noted that “no racially neutral reason has ever been offered in this case, and nothing
stops the suspicion of discriminatory intent from rising to an inference,” 545 U.S. at 254-255;
the use of  “contrasting voir dire questions posed respectively to black and nonblack panel
members, on two different subjects,” which is best explained as motivated by a desire “to
make a case for excluding black panel members,” id.; the racially disparate use of “trickery”
in the form of “manipulative minimum punishment questioning . . . to create cause to strike,”
545 U.S. at 261; and historical evidence indicating that “for decades leading up to the time this
case was tried prosecutors in the Dallas County office had followed a specific policy of
systematically excluding blacks from juries,” 545 U.S. at 263.

In light of these findings, the Court held that the Fifth Circuit’s conclusion that
petitioner “failed to show by clear and convincing evidence that the state court’s finding of
no discrimination was wrong . . . [was] as unsupportable as the ‘dismissive and strained
interpretation’ of his evidence that we disapproved when we decided Miller-El was entitled
to a certificate of appealability.” 545 U.S. at  265.  “It is true,” the Court continued, “that at
some points the significance of Miller-El’s evidence is open to judgment calls, but when this
evidence on the issues raised is viewed cumulatively its direction is too powerful to conclude
anything but discrimination.” 545 U.S. at 265.  Finally, referring to §§2254(e)(1) and (d)(2),
the Court held that “[t]he state court’s conclusion that the prosecutors’ strikes of Fields and
Warren were not racially determined is shown up as wrong to a clear and convincing degree;
the state court’s conclusion was unreasonable as well as erroneous.” 545 U.S. at 266.

Justice Breyer concurred, but wrote separately to emphasize the difficulties inherent
in policing racial discrimination even under the Batson analysis and to express his view that,
in light of these concerns, it is “necessary to reconsider Batson’s test and the peremptory
challenge system as a whole.” 545 U.S. at 273.

Justice Thomas (joined by Rehnquist, C.J., and Scalia, J.) dissented, contending that
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petitioner had “not even come close” to showing racial discrimination in the selection of his
jury, and criticizing the Court for relying upon juror questionnaires and other evidence not
properly presented to the state courts.  545 U.S. at 275.

64) Bradshaw v. Stumpf, 545 U.S. 175 (2005).  In this Ohio capital case, the Court unanimously
reversed the Sixth Circuit’s grant of relief on two of petitioner’s claims, and remanded for
further proceedings on a portion of one of those claims.  The Court, through Justice O’Connor,
began by noting that the state had not raised Teague v. Lane as a defense against petitioner’s
claims and that, therefore, the Court would not apply Teague nonretroactivity rule in this case. 

Examining petitioner’s initial challenge to his negotiated guilty plea to aggravated
murder, the Court rejected the Sixth Circuit’s determination that the plea had not been
knowing, intelligent and voluntary in light of indications during the plea proceedings that
petitioner may not have been aware of the specific intent requirement prescribed by state law. 
After reviewing the record indicating that trial counsel had advised petitioner of the elements
of the offense, and noting that state law allowed conviction as a principal under an aiding and
abetting theory without requiring proof that petitioner was the triggerman, the Court declined
to draw or rely upon the inferences utilized by the Sixth Circuit.  The Court further reinforced
this conclusion by noting that petitioner, “by his own admission, shot [the decedent’s
husband] in the head at close range.” 545 U.S. at 184.

Turning to the second ground on which the Sixth Circuit had granted relief – that
petitioner’s “conviction and sentence could not stand because the State, in a later trial of
Stumpf’s accomplice, pursued a theory of the case inconsistent with the theory it had
advanced in Stumpf’s case,” 545 U.S. at 177-178 – the Court again disagreed with the court
of appeals.  While the record made clear that the prosecution had presented evidence –
discovered after petitioner’s sentencing – at the co-defendant’s trial indicating that the co-
defendant, not petitioner, had been the triggerman, and thereby contradicted its arguments at
petitioner’s own trial court proceedings, the Court concluded that, in light of the relevant state
law on liability, “the precise identity of the triggerman was immaterial to Stumpf’s conviction
for aggravated murder.”  545 U.S. at 187.  The Court went on to acknowledge, however, that
“[t]he prosecutor’s use of allegedly inconsistent theories may have a more direct effect on
Stumpf’s sentence, . . . for it is at least arguable that the sentencing panel’s conclusion about
Stumpf’s principal role in the offense was material to its sentencing determination.”  545 U.S.
at 187.  Because it was “not clear whether the Court of Appeals would have concluded that
Stumpf was entitled to resentencing had the court not also considered the conviction invalid,”
and because the parties had not briefed the issues before the Supreme Court, the Court
concluded that “it would be premature for this Court to resolve the merits of Stumpf’s
sentencing claim[.]” 545 U.S. at 187. In concluding that a remand for further consideration
was the appropriate course, the Court made clear that it “express[ed] no opinion on whether
the prosecutor’s actions amounted to a due process violation, or whether any such violation
would have been prejudicial.”  Id.. 

Justice Souter (joined by Ginsburg, J.) concurred to explain his understanding of the
issue being remanded.  After summarizing the prosecution’s changing positions in the trials
of petitioner and his co-defendant, Justice Souter explained that, “[a]t the end of the day, the
State was on record as maintaining that Stumpf and Wesley should both be executed on the
ground that each was the trigger-man, when it was undisputed that only one of them could
have been.”  545 U.S. at 189.  Justice Souter went on to briefly discuss the possible
constitutional implications of this scenario, concluding with the observation that,
“[u]ltimately, Stumpf’s argument appears to be that sustaining a death sentence in
circumstances like those here results in a sentencing system that invites the death penalty ‘to

Recent Habeas Decisions  73 -- SCT



be . . . wantonly and . . . freakishly imposed.’” ”  545 U.S. at 190 (quoting Lewis v. Jeffers,
497 U.S. 764, 774 (1990)). 

Justice Thomas (joined by Scalia, J.), also concurred to point out that the “Court has
never hinted, much less held, that the Due Process Clause prevents a State from prosecuting
defendants based on inconsistent theories,” and that, although the state failed to raise either
Teague or procedural default during the earlier proceedings before the lower courts, “[t]he
Court’s opinion does not preclude the State from advancing either of these procedural
defenses on remand in support of Stumpf’s death sentence.” 545 U.S. at 190.

65) Rompilla v. Beard, 545 U.S. 374 (2005).  In this Pennsylvania capital case, the Court (5 to 4)
held that petitioner was entitled to sentencing phase relief on the ground that his trial counsel
had been ineffective in failing to obtain and review a readily available court file which, had
it been reviewed, would have led to a range of mitigating evidence.  Writing for the Court,
Justice Souter (joined by Stevens, O’Connor, Ginsburg and Breyer, JJ.) began by announcing
the holding as follows:  “[E]ven when a capital defendant’s family members and the defendant
himself have suggested that no mitigating evidence is available, his lawyer is bound to make
reasonable efforts to obtain and review material that counsel knows the prosecution will
probably rely on as evidence of aggravation at the sentencing phase of trial.” 545 U.S. at 377. 
Having established this principle, the Court proceeded to describe the efforts trial counsel
undertook to prepare for and present evidence at the sentencing phase of petitioner’s trial,
including interviewing various family members and presenting testimony from five of them
at trial, and consulting with three mental health experts, who reported “nothing useful.” 
During its description of the sources relied upon by trial counsel, the Court noted that
petitioner’s “own contributions to any mitigation case were minimal.”  The Court explained
that “[c]ounsel found him uninterested in helping, as on their visit to his prison to go over a
proposed mitigation strategy, when Rompilla told them he was ‘bored being here listening’
and returned to his cell.” 545 U.S. at  381.   The Court further noted that “[t]o questions about
childhood and schooling, [petitioner’s] answers indicated they had been normal . . . save for
quitting school in the ninth grade,” and that “[t]here were times when Rompilla was even
actively obstructive by sending counsel off on false leads.” Id.

After acknowledging that “there is room for debate about trial counsel’s obligation
to” pursue other sources of information, such as school and prior incarceration records, in
light of what their limited investigation had revealed, the Court found “no need to say more”
about those matters “for a further point is clear and dispositive: the lawyers were deficient in
failing to examine the court file on Rompilla’s prior conviction.” 545 U.S. at 383.  The Court
went on to explain that trial counsel had clear notice before trial that the state intended to
utilize not only the fact of, but also the record of, petitioner’s prior conviction for rape and
assault in its effort to secure a death sentence, and yet counsel made no effort to obtain or
review this file, which was publicly available in the same courthouse in which petitioner’s
trial was held.  As to this omission, the Court began by observing that, “[w]ith every effort to
view the facts as a defense lawyer would have done at the time, it is difficult to see how
counsel could have failed to realize that without examining the readily available file they were
seriously compromising their opportunity to respond to a case for aggravation.” 545 U.S. at
385.  After further explanation of the reasons why obtaining this information was critical, the
Court observed that “[t]he notion that defense counsel must obtain information that the State
has and will use against the defendant is not simply a matter of common sense”; rather, it is
also well recognized in the ABA Standards for Criminal Justice and the ABA Guidelines for
the Appointment and Performance of Counsel in Death Penalty Cases, the former of which
“describes the obligation in terms no one could misunderstand in the circumstances of a case
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like this one[.]”  545 U.S. at 387.  
Having concluded that trial counsel performed below professional norms in failing

to obtain and review petitioner’s prior court file, the Court briefly examined the state court’s
decision to the contrary in light of §2254(d)(1).  Noting that the state court “found that defense
counsel’s efforts were enough to free them from any obligation to enquire further,” the Court
held that “this conclusion of the state court fails to answer the considerations we have set out,
to the point of being an objectively unreasonable conclusion.” 545 U.S. at 389.  The Court
went on to explain: 

Counsel fell short here because they failed to make reasonable efforts to
review the prior conviction file, despite knowing that the prosecution
intended to introduce Rompilla’s prior conviction not merely by entering a
notice of conviction into evidence but by quoting damaging testimony of the
rape victim in that case.   The unreasonableness of attempting no more than
they did was heightened by the easy availability of the file at the trial
courthouse, and the great risk that testimony about a similar violent crime
would hamstring counsel's chosen defense of residual doubt.   It is owing to
these circumstances that the state courts were objectively unreasonable in
concluding that counsel could reasonably decline to make any effort to
review the file. Other situations, where a defense lawyer is not charged with
knowledge that the prosecutor intends to use a prior conviction in this way,
might well warrant a different assessment.

545 U.S. at 389-390. 
Turning to the question of whether petitioner was prejudiced by trial counsel’s

omission, the Court began by noting, as it had in Wiggins v. Smith, that “[b]ecause the state
courts found the representation adequate, they never reached the issue of prejudice, . . . and
so we examine this element of the Strickland claim de novo[.]”  545 U.S. at 390.   After
further noting that “Rompilla has shown beyond any doubt that counsel’s lapse was
prejudicial; Pennsylvania, indeed, does not even contest the claim of prejudice,” the Court
proceeded to explain how information contained in the same file that housed the prior
conviction record would have led counsel to “a range of mitigation leads that no other source
had opened up.”545 U.S. at  390.  First, prison records in the file “pictured Rompilla’s
childhood and mental health very differently from anything defense counsel had seen or
heard,” and contained “test results that the defense’s mental health experts would have viewed
as pointing to schizophrenia and other disorders, and test scores showing a third grade level
of cognition after nine years of schooling.” 545 U.S. at 391.  “The accumulated entries,” the
Court explained, “would have destroyed the benign conception of Rompilla’s upbringing and
mental capacity defense counsel had formed from talking with Rompilla himself and some of
his family members, and from the reports of the mental health experts” such that, “[w]ith this
information, counsel would have become skeptical of the impression given by the five family
members and would unquestionably have gone further to build a mitigation case.” 545 U.S.
at 391.  The Court went on to note that, armed with the information from the court file,
petitioner’s post-conviction counsel commissioned testing which revealed organic brain
damage likely caused by Fetal Alcohol Syndrome.  “These findings,” the Court continued, “in
turn would probably have prompted a look at school and juvenile records, all of them easy to
get, showing,” among other things, that petitioner was subjected to neglect as a child and had
an IQ in the mentally retarded range.  545 U.S. at 393.  The Court summed up its conclusions
as follows:

This evidence adds up to a mitigation case that bears no relation to the few
naked pleas for mercy actually put before the jury, and although we suppose
it is possible that a jury could have heard it all and still have decided on the
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death penalty, that is not the test.  It goes without saying that the
undiscovered “mitigating evidence, taken as a whole, ‘might well have
influenced the jury's appraisal’ of [Rompillas] culpability,” and the likelihood
of a different result if the evidence had gone in is “sufficient to undermine
confidence in the outcome” actually reached at sentencing.

545 U.S. at 393 (quoting Wiggins, 539 U.S. at 538).  

Justice O’Connor concurred “to put to rest one concern” raised by the dissent, i.e.,
that “the Court’s opinion ‘imposes on defense counsel a rigid requirement to review all
documents in what it calls the “case file” of any prior conviction that the prosecution might
rely on at trial.’” 545 U.S. at 393.  Making clear that the Court “imposes no such rule,” Justice
O’Connor explained that “today’s decision simply applies our longstanding case-by-case
approach to determining whether an attorney’s performance was unconstitutionally deficient
under Strickland v. Washington, 466 U. S. 668 (1984).” 545 U.S. at 393-394. After further
explaining that “there were three circumstances which made the attorneys’ failure to examine
Rompilla’s prior conviction file unreasonable – counsel’s knowledge that the prior conviction
would be critical;  the prosecution’s intent to use the prior conviction “threatened to eviscerate
one of the defense’s primary mitigation arguments”; and counsel’s failure to obtain the prior
conviction file “was not the result of an informed tactical decision” – Justice O’Connor
concluded as follows:  “In the particular circumstances of this case, the attorneys’ failure to
obtain and review the case file from their client's prior conviction did not meet standards of
'reasonable professional judgmen[t].” 545 U.S. at 396. 

Justice Kennedy (joined by Rehnquist, C.J., and Scalia and Thomas, J.J.) dissented,
expressing disagreement with the Court’s decision to “impose[] on defense counsel a rigid
requirement to review all documents in what it calls the ‘case file’ of any prior conviction that
the prosecution might rely on at trial” and observing that the Court’s decision “is all the more
troubling because this case arises under the Antiterrorism and Effective Death Penalty Act of
1996.” 545 U.S. at 396.   As to the latter concern, Justice Kennedy later remarked that “[w]e
have reminded federal courts often of the need to show the requisite level of deference to
state-court judgments under 28 U. S. C. §2254(d).  By ignoring our own admonition today,
the Court adopts a do-as-we-say, not-as-we-do approach to federal habeas review.” 545 U.S.
at 405  (internal citations omitted). 

66) Dodd v. United States, 545 U.S. 353 (2005).  In this non-capital §2255 case, the Court was
called upon to construe §2255 ¶6(3), which provides that the one-year limitations period
applicable to federal prisoners “shall run from the latest of – (3) the date on which the right
asserted was initially recognized by the Supreme Court, if that right has been newly
recognized by the Supreme Court and made retroactively applicable to cases on collateral
review[.]”  Petitioner, who sought to challenge his conviction, which became final in August,
1997, under the rule announced in Richardson v. United States, 526 U.S. 813 (1999),
contended that the statutory language dictated that the limitations period would begin to run
only after the newly recognized right was made retroactive.  The government disagreed,
asserting that the plain language establishes that the limitations clock commences on the date
the new right is recognized, regardless of any accompanying retroactivity determination.  The
Court (O’Connor, J., joined by Rehnquist, C.J., and Scalia, Kennedy, and Thomas, J.J.) agreed
with the government:

We believe that the text of ¶6(3) settles this dispute.  It unequivocally
identifies one, and only one, date from which the 1-year limitation period is
measured: “the date on which the right asserted was initially recognized by
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the Supreme Court.”  We “must presume that [the] legislature says in a
statute what it means and means in a statute what it says there.'” Connecticut
Nat. Bank v. Germain, 503 U. S. 249, 253-254 (1992).  What Congress has
said in ¶6(3) is clear: an applicant has one year from the date on which the
right he asserts was initially recognized by this Court.

545 U.S. at 357.  
The Court went on to explain its rejection of petitioner’s reading, and its

understanding of how §2255 ¶6(3), as follows:
Dodd’s reliance on the second clause to identify the operative date is
misplaced.  That clause – “if that right has been newly recognized by the
Supreme Court and made retroactively applicable to cases on collateral
review” – imposes a condition on the applicability of this subsection. It
therefore limits ¶6(3)’s application to cases in which applicants are seeking
to assert rights “newly recognized by the Supreme Court and made
retroactively applicable to cases on collateral review.” §2255, ¶6(3).  That
means that ¶6(3)’s date – “the date on which the right asserted was initially
recognized by the Supreme Court”– does not apply at all if the conditions in
the second clause – the right “has been newly recognized by the Supreme
Court and made retroactively applicable to cases on collateral review” – have
not been satisfied.  As long as the conditions in the second clause are
satisfied so that ¶6(3) applies in the first place, that clause has no impact
whatsoever on the date from which the 1-year limitation period in ¶6(3)
begins to run.  Thus, if this Court decides a case recognizing a new right, a
federal prisoner seeking to assert that right will have one year from this
Court’s decision within which to file his §2255 motion.  He may take
advantage of the date in the first clause of ¶6(3) only if the conditions in the
second clause are met.

545 U.S. at 358 (internal citation omitted). 
The Court went on to address the impact of this reading of §2255 ¶6(3) on prisoners

seeking to file second or successive motions under §2255 ¶8(2), declaring first that “[t]he
limitation period in ¶6(3) applies to ‘all motions’ under §2255, initial motions as well as
second or successive ones.” 545 U.S. at 359.  The Court then acknowledged that, because
“this Court rarely decides that a new rule is retroactively applicable within one year of initially
recognizing that right[,] . . . an applicant who files a second or successive motion seeking to
take advantage of a new rule of constitutional law will be time barred except in the rare case
in which this Court announces a new rule of constitutional law and makes it retroactive within
one year.” 545 U.S. at 359.  “Although we recognize the potential for harsh results in some
cases,” the Court concluded, “we are not free to rewrite the statute that Congress has enacted.”
545 U.S. at 359.

Justice Stevens (joined in part by Souter, Ginsburg and Breyer, J.J.) dissented on the
ground that, in light of §2255 ¶6(3)’s dual requirement that a rule be both newly recognized
and made retroactive, the Court’s reading of the statute will often result in the limitations
period expiring before a prisoner’s cause of action has even fully accrued.  “[I]t seems
nonsensical,” Justice Stevens observed, “to assume that Congress deliberately enacted a
statute that recognizes a cause of action, but wrote the limitation period in a way that
precludes an individual from ever taking advantage of the cause of action.” 545 U.S. at 364-
365.  Justice Stevens further noted that “the Court’s myopic reading of ¶6(3) effectively
nullifies 28 U. S. C. §2244(b)(2)(A), which allows prisoners to file second or successive
applications based on a retroactive rule,” explaining as follows:  “Because of the way ¶¶6(3)
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and 8(2) interact, a prisoner can only file a second or successive petition based on a newly
recognized rule that has been made retroactive if this Court has held the rule to be retroactive
within one year of recognizing it.  Unfortunately for such prisoners, however, this Court has
never done so since Teague v. Lane, 489 U. S. 288 (1989), was decided.” 545 U.S. at 371. 
Justice Stevens concluded by observing that “[i]t is a strange principle that requires strict
adherence to the text of one provision while allowing another to have virtually no real world
application.  It would seem far wiser to give both sections the meaning that Congress
obviously intended.” 545 U.S. at 371.

Justice Ginsburg (joined by Justice Breyer) dissented separately to identify the
differences between this case and Graham County Soil & Water Conservation Dist. v. United
States ex rel. Wilson, which was discussed at some length in Justice Stevens’ dissenting
opinion.

67) Mayle v. Felix, 545 U.S. 644 (2005).  In this non-capital California murder case, the Court
examined the application of Federal Rule of Civil Procedure Rule 15(c)’s “relation back”
feature to amendments to habeas petitions made after expiration of the limitations period.  The
Court (Ginsburg, J.,  joined by Rehnquist, C. J., and O’Connor, Scalia, Kennedy, Thomas, and
Breyer, JJ.) held as follows:  “An amended habeas petition . . . does not relate back (and
thereby escape AEDPA’s one-year time limit) when it asserts a new ground for relief
supported by facts that differ in both time and type from those the original pleading set forth.”
545 U.S. at 650.

The “relation back” issue arose in this case because, after the limitations period had
expired, petitioner sought to amend his timely filed initial petition by adding a claim that his
Fifth Amendment rights were violated by the admission of his pretrial statements at trial. 
Petitioner had argued that because this Fifth Amendment claim and a Sixth Amendment
Confrontation Clause claim that had been pled in his initial submission “challenged the
constitutionality of the same criminal conviction,” “the Fifth Amendment claim arose out of
the ‘conduct, transaction, or occurrence set forth . . . in the original pleading’” within the
meaning of Rule 15(c).  545 U.S. at 652. While the district court rejected this contention and
dismissed the Fifth Amendment claim, a divided Ninth Circuit panel accepted petitioner’s
position that “the relevant ‘transaction’ for purposes of Rule 15(c)(2) was Felix’s ‘trial and
conviction in state court.’”  545 U.S. at 653. The Supreme Court disagreed. 

Recognizing that Rule 2(c) of the Rules Governing Section 2254 Cases “instructs
petitioners to ‘specify all [available] grounds for relief’ and to ‘state the facts supporting each
ground,’” the Court determined that, under that rule, petitioner’s Fifth and Sixth Amendment
claims “would be pleaded discretely.” “Each separate congeries of facts supporting the
grounds for relief, the Rule suggests, would delineate an ‘occurrence.’  Felix’s approach, the
approach that prevailed in the Ninth Circuit, is boundless by comparison.”  545 U.S. at 661. 
The Court explained that, under petitioner’s approach, “[a] miscellany of claims for relief
could be raised later rather than sooner and relate back, for ‘conduct, transaction, or
occurrence’ would be defined to encompass any pretrial, trial, or post-trial error that could
provide a basis for challenging the conviction. An approach of that breadth, as the Fourth
Circuit observed, ‘views “occurrence” at too high a level of generality.’”  545 U.S. at 661
(citation omitted).  In support of this determination, the Court noted further that “Congress
enacted AEDPA to advance the finality of criminal convictions,” and “[i]f claims asserted
after the one-year period could be revived simply because they relate to the same trial,
conviction, or sentence as a timely filed claim, AEDPA’s limitation period would have slim
significance.” 545 U.S. at 662. The Court also noted that it was unpersuaded by petitioner’s
suggestion that abusive amendments could be effectively controlled through district courts’
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exercise of their authority to deny leave to amend under Rule 15(a), observing that “[t]his
argument overlooks a pleader’s right to amend without leave of court ‘any time before a
responsive pleading is served.’”  545 U.S. at 663.

Finally, the Court noted that its “rejection of Felix’s translation of same ‘conduct,
transaction, or occurrence’ to mean same ‘trial, conviction, or sentence’ scarcely leaves Rule
15(c)(2) ‘meaningless in the habeas context[.]’  So long as the original and amended petitions
state claims that are tied to a common core of operative facts, relation back will be in order.” 
545 U.S. at 664. 

Justice Souter (joined by Stevens, J.) dissented, contending that “nothing in habeas
law or practice . . . calls for the Court’s narrow construction of” Rule 15(c), 545 U.S. at 665,
and expressing concern that “[t]he rule the Court adopts today may not make much difference
to prisoners with enough money to hire their own counsel; but it will matter a great deal to
poor prisoners who need appointed counsel to see and plead facts showing a colorable basis
for relief,” 545 U.S. at 676.

68) Gonzalez v. Crosby, 545 U.S. 524 (2005).  In this Florida robbery case, the Court examined
the en banc Eleventh Circuit’s decision that petitioner’s Rule 60(b) motion “– indeed, any
postjudgment motion under Rule 60(b) save one alleging fraud on the court under Rule
60(b)(3) – was in substance a second or successive habeas corpus petition.” 545 U.S. at 528. 
The Court (Scalia, J., joined by Rehnquist, C.J., and O’Connor, Kennedy, Thomas, Ginsburg
and Breyer, JJ.) resolved this question by holding that “a Rule 60(b)(6) motion in a §2254 case
is not to be treated as a successive habeas petition if it does not assert, or reassert, claims of
error in the movant’s state conviction. A motion that, like petitioner’s, challenges only the
District Court’s failure to reach the merits does not warrant such treatment, and can therefore
be ruled upon by the District Court without precertification by the Court of Appeals pursuant
to §2244(b)(3).”  545 U.S. at 538.

The Court began its discussion by establishing policy interests in “finality” were
entitled to “little weight” in its analysis since the “whole purpose” of Rule 60(b) “is to make
an exception to finality.” 545 U.S. at  529.  Rather, the Court went on to explain, “[t]he issue
here is whether” §2244(b)’s limitations on second or successive applications for habeas relief
“limit the application of Rule 60(b) to the present case.” 545 U.S. at 530 .  More specifically,
the Court framed the central issue as “whether a Rule 60(b) motion filed by a habeas petitioner
is a ‘habeas corpus application’ as [§2244(b)] uses that term.” 545 U.S. at 530. 

The first step toward ascertaining whether a Rule 60(b) motion is best characterized
as a habeas corpus application is to determine whether the motion contains any “claims” for
habeas relief, with “claim” in this context defined as “an asserted federal basis for relief from
a state court’s judgment of conviction.” 545 U.S. at 530.  The Court identified three examples
of “claims” likely to appear in Rule 60(b) motions: (1) “owing to ‘excusable neglect’ . . . the
movant’s habeas petition had omitted a claim of constitutional error, and [the movant] seek[s]
leave to present that claim,” (2) “a motion might seek leave to present ‘newly discovered
evidence,’ . . . in support of a claim previously denied,” and (3) “a motion might contend that
a subsequent change in substantive law is a ‘reason justifying relief,’ . . . from the previous
denial of a claim.”  545 U.S. at 531 (internal citations omitted).  As to why Rule 60(b) motions
meeting these descriptions are subject to restriction, the Court explained that “[a] habeas
petitioner’s filing that seeks vindication of such a claim is, if not in substance a ‘habeas corpus
application,’ at least similar enough that failing to subject it to the same requirements would
be ‘inconsistent with’ the statute” within the meaning of Rule 11 of the Rules Governing
Section 2254 Cases.  545 U.S. at 531. “In most cases,” the Court continued, 

determining whether a Rule 60(b) motion advances one or more ‘claims’ will
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be relatively simple. A motion that seeks to add a new ground for relief . . .
will of course qualify. A motion can also be said to bring a ‘claim’ if it
attacks the federal court’s previous resolution of a claim on the merits, since
alleging that the court erred in denying habeas relief on the merits is
effectively indistinguishable from alleging that the movant is, under the
substantive provisions of the statutes, entitled to habeas relief. That is not the
case, however, when a Rule 60(b) motion attacks, not the substance of the
federal court’s resolution of a claim on the merits, but some defect in the
integrity of the federal habeas proceedings.

545 U.S. at 532.
Applying this approach to petitioner’s Rule 60(b) motion – which sought

reconsideration f the district court’s determination that his §2254 petition was untimely in
light of the then-recent decision in Artuz v. Bennett – the Court had no trouble concluding that
petitioner had not presented a “claim” in the §2244(b) sense, and that his motion was therefore
not subject to treatment as a “second or successive” application.  “When no ‘claim’ is
presented,” the Court emphasized, “there is no basis for contending that the Rule 60(b) motion
should be treated like a habeas corpus application. If neither the motion itself nor the federal
judgment from which it seeks relief substantively addresses federal grounds for setting aside
the movant’s state conviction, allowing the motion to proceed as denominated creates no
inconsistency with the habeas statute or rules.” 545 U.S. at 533.  The Court went on to reject
the state’s heavy reliance on Calderon v. Thompson, 523 U.S. 538 (1998), in light of the
distinctions between the revisitation of the merits that occurred in Calderon and the focus of
petitioner’s Rule 60(b) motion on “a nonmerits aspect” of petitioner’s case.  The Court further
observed that “Rule 60(b) has an unquestionably valid role to play in habeas cases” by serving
as a mechanism for redress of genuine defects in the federal proceeding. 545 U.S. at 534.

Finally, the Court turned to the question of whether petitioner’s motion, properly
construed as a request for relief under Rule 60(b), warranted relief and concluded that it did
not.  After assuming that, in light of Artuz, the district court had been wrong in calculating the
timeliness of petitioner’s §2254 petition, the Court explained that “Rule 60(b)(6) – the only
subsection petitioner invokes – requires a showing of ‘extraordinary circumstances,’” and “not
every interpretation of the federal statutes setting forth the requirements for habeas provides
cause for reopening cases long since final.”  545 U.S. at 536.  The Court further noted that
“[t]he change in the law worked by Artuz is all the less extraordinary in petitioner’s case,
because of his lack of diligence in pursuing review of the statute-of-limitations issue.”  545
U.S. at 537.

Additionally, in footnote 7, the Court noted that it had not reached or addressed the
question of whether a prisoner must obtain a certificate of appealability pursuant to §2253(c)
in order to appeal the denial of a Rule 60(b) motion.  545 U.S. at 535 n.7.

Justice Breyer concurred, writing separately to express agreement with the proposition
that “a proper Rule 60(b) motion ‘attacks, not the substance of the federal court’s resolution
of a claim on the merits, but some defect in the integrity of the federal habeas proceedings.’”
and to note his concern that “ other language in the majority’s opinion, especially its
discussion of the significance of the word ‘claim,’ could be taken to imply a different
standard, with which I would disagree.” 545 U.S. at 538-539.

Justice Stevens (joined by Souter, J.) dissented, agreeing with “much of” the Court’s
analysis of how Rule 60(b) functions in the habeas context, but disagreeing both with the
Court’s commentary “on issues that are not directly before us and that have not been fully
briefed,” and with the Court’s decision to “reach[] beyond the question on which we granted
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certiorari . . . and adjudicate[] the merits of [petitioner’s Rule 60(b)] motion.” 545 U.S. at 540.

69) Bell v. Thompson, 545 U.S. 794 (2005).  In this Tennessee capital case, the Court examined
whether the Sixth Circuit “had the power to withhold its mandate for more than five months
without entering a formal order” after both rehearing and certiorari had been denied. 545 U.S.
at 796.  After assuming, arguendo, that Federal Rule of Appellate Procedure 41 authorized
a stay of the court of appeals’ mandate after the denial of certiorari, and that such a stay could
be accomplished without entry of an order to that effect, as was the case here, the Court
(Kennedy, J., joined by Rehnquist, C.J., and O’Connor, Scalia and Thomas, JJ.) held that the
Sixth Circuit’s stay of its mandate under the circumstances in this case was an abuse of
discretion.

The Sixth Circuit’s stay of the mandate in this case arose out of an unusual series of
events associated with a claim that petitioner’s trial counsel had been ineffective for failing
to develop and present evidence of mental illness.  The evidence developed to show prejudice
resulting from counsel’s omission consisted of the post-conviction findings of a psychologist,
which were somehow omitted from the record before the federal district court.  Lacking this
information, the district court rejected petitioner’s claim for failure to offer any evidence of
prejudice.  While the denial of relief was on appeal, petitioner filed a Rule 60(b) motion
seeking to supplement the record with the expert’s report and deposition, but this motion was
rejected as untimely.  The Sixth Circuit subsequently affirmed the denial of relief on
petitioner’s ineffectiveness claim for much the same reasons as had been relied upon by the
district court.  Petitioner then moved for rehearing, emphasizing the evidence that had been
previously omitted from the record.  The Sixth Circuit denied the request for rehearing, but
stayed its mandate pending disposition of a petition for certiorari.  After certiorari was denied,
the Sixth Circuit granted a motion to extend the stay of its mandate pending the filing and
disposition of a petition for rehearing of the denial of certiorari.  Although rehearing was
subsequently denied, the Sixth Circuit never issued its mandate.  Instead, approximately seven
months after the denial of certiorari, the Sixth Circuit reconsidered its earlier decision sua
sponte, and issued an amended opinion remanding petitioner’s case for an evidentiary hearing
on his ineffective assistance of counsel claim in light of the previously omitted evidence of
mental illness.  

Against this background, the Supreme Court identified several reasons for concluding
that the Sixth Circuit abused its discretion in withholding its mandate for months following
the denial of certiorari and rehearing.  “Prominent among our concerns,” the Court began, “is
the length of time between this Court’s denial of certiorari and the Court of Appeals’ issuance
of its amended opinion. . . .  The consequence of delay for the State’s criminal justice system
was compounded by the Court of Appeals’ failure to issue an order or otherwise give notice
to the parties that the court was reconsidering its earlier opinion.”  545 U.S. at 804.  The Court
noted further that, “[a]fter the request for rehearing [in the Sixth Circuit] was denied, the State
could have assumed with good reason that the Court of Appeals was not impressed by
Thompson’s arguments based on the [previously omitted] evidence.  The [Sixth Circuit’s]
opportunity to consider these arguments at the rehearing stage is yet another factor supporting
our determination that the decision to withhold the mandate was in error.”  545 U.S. at 806-
807.  After discussing the substance of petitioner’s ineffectiveness claim, as informed by the
previously omitted expert evidence, and remarking that it was not sufficiently compelling to
justify the Sixth Circuit’s actions, the Court concluded with an acknowledgment of the comity
and finality interests at stake in habeas cases.  Referencing Calderon v Thompson, 523 U.S.
538 (1998), the Court observed that “[w]hile the State’s reliance interest is not as strong in a
case where, unlike Calderon, the mandate has not issued, the finality and comity concerns that
animated Calderon are implicated here. * * * By withholding the mandate for months – based
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on evidence that supports only an arguable constitutional claim – while the State prepared to
carry out Thompson’s sentence, the Court of Appeals did not accord the appropriate level of
respect to that judgment.”  545 U.S. at 812-813.

Justice Breyer (joined by Stevens, Souter and Ginsburg, JJ.) dissented, contending
that the Sixth Circuit panel acted appropriately in amending its opinion once it had concluded
that a serious error had occurred in its earlier consideration of the case.  Justice Breyer
summed up his position as follows: “When we tell the Court of Appeals that it cannot exercise
its discretion to correct the serious error it discovered here, we tell courts they are not to act
to cure serious injustice in similar cases.  The consequence is to divorce the rule-based result
from the just result.  The American judicial system has long sought to avoid that divorce. 
Today’s decision takes an unfortunate step in the wrong direction.”  545 U.S. at 830.

70) Dye v. Hofbauer, 546 U.S. 1 (2005) (per curiam). In this non-capital Michigan murder case,
the Court granted certiorari and summarily reversed the Sixth Circuit panel’s denial of habeas
relief. The Court found “two errors . . . meriting reversal of the judgment.” 546 U.S. at 4. 
First, it rejected the Sixth Circuit’s apparent assumption that, because the state court’s opinion
did not mention the federal component of petitioner’s prosecutorial misconduct claim,
petitioner failed to present the federal claim to the state court. The Court explained that
“[f]ailure of a state appellate court to mention a federal claim does not mean the claim was
not presented to it,” and that, contrary to the Sixth Circuit’s statement that petitioner’s direct
appeal brief was not in the federal record, “the District Court record contains the brief
petitioner filed in state court, and the brief sets out the federal claim.” 546 U.S. at 3. Second,
the Court disagreed with the Sixth Circuit’s alternative determination that petitioner’s claim
did not warrant review because it was presented “in too vague and general a form.” “The
habeas petition,” the Court explained, “made clear and repeated references to an appended
supporting brief, which presented Dye’s federal claim with more than sufficient particularity.” 
546 U.S. at 4 (citing Fed Rules Civ. Proc. 81(a)(2), 10(c)). “As the prosecutorial misconduct
claim was presented properly,” the Court concluded, “it, and any other federal claims properly
presented, should be addressed by the Court of Appeals on remand.”  546 U.S. at 4.

71) Kane v. Espitia, 546 U.S. 9, 10 (2005) (per curiam).  The Court granted certiorari and
summarily reversed the Ninth Circuit’s grant of relief in this California carjacking case,
holding that petitioner had no “clearly established” federal right to access to a law library
while incarcerated for purposes of preparing to defend himself at trial.  The Court explained:

A necessary condition for federal habeas relief here is that the state court’s
decision be “contrary to, or involv[e] an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United
States.” 28 U.S.C. § 2254(d)(1). Neither the opinion below, nor any of the
appellate cases it relies on, identifies a source in our case law for the law
library access right other than Faretta [v. California, 422 U.S. 806 (1975)]. 
The federal appellate courts have split on whether Faretta, which establishes
a Sixth Amendment right to self-representation, implies a right of the pro se
defendant to have access to a law library. That question cannot be resolved
here, however, as it is clear that Faretta says nothing about any specific legal
aid that the State owes a pro se criminal defendant. The [Ninth Circuit]
therefore erred in holding [in this case and a previous case], based on
Faretta, that a violation of a law library access right is a basis for federal
habeas relief.
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72) Bradshaw v. Richey, 546 U.S. 74 (2005) (per curiam).  In this Ohio capital case, the Supreme
Court granted the state’s petition for certiorari, vacated the Sixth Circuit grant of relief, and
remanded for further proceedings.  The court of appeals had granted relief on two grounds: 
(1) that Ohio state law did not permit the use of transferred intent in prosecutions for
aggravated felony murder, and that reading state law to permit that theory for petitioner’s case
would violate the due process guarantee of fair notice, and (2) that trial counsel had been
ineffective in challenging the state’s evidence that the fire which led to the death of the
decedent in this case had resulted from arson.  

On the first ground, the Court found that the Sixth Circuit erred in disregarding the
Ohio Supreme Court’s “perfectly clear and unambiguous” determination that transferred intent
did apply to petitioner’s case. 546 U.S. at 76.  As to the Sixth Circuit’s fair notice concerns,
the Court began by observing that “[i]t is doubtful whether this principle of fair notice has any
application to a case of transferred intent, where the defendant’s contemplated conduct was
exactly what the relevant statute forbade.” 546 U.S. at 76-77 (emphasis by the Court). The
Court went on to conclude that, in any event, the Sixth Circuit was wrong to rely upon a state
law provision requiring a showing of specific intent to kill the person actually killed, since
that provision applied only where the prosecution sought to prove intent through the inherent
dangerousness of the underlying felony, whereas in this case, “intent to kill was proved
directly.  It was not inferred from the dangerousness of the arson.  It was shown to be the
purpose of the arson.” 546 U.S. at  78 (emphasis by the Court). 

As to the ineffective assistance of counsel ground, the Court agreed with the state that
“the Sixth Circuit erred in its adjudication of this claim by relying on evidence that was not
properly presented to the state habeas courts without first determining (1) whether respondent
was at fault for failing to develop the factual bases for his claims in state court, or (2) whether
respondent satisfied the criteria established by 28 U. S. C. §2254(e)(2),” and that “the Sixth
Circuit erred by disregarding the state habeas courts’ conclusion that the forensic expert whom
respondent’s trial counsel hired was a ‘properly qualified expert,’ without analyzing whether
the state court’s factual finding had been rebutted by clear and convincing evidence.” 546 U.S.
at 79 (internal citations omitted).  The Court further noted that the Sixth Circuit overlooked
a state court finding that “certain grounds” included in petitioner’s ineffective assistance claim
were defaulted, but also acknowledged petitioner’s contention that “the State failed to
preserve its objection to the Sixth Circuit’s reliance on evidence not presented in state court
by failing to raise this argument properly before the Sixth Circuit.” 546 U.S. at 79-80. 
Observing that, “[b]ecause the relevant errors had not yet occurred, the Sixth Circuit has had
no opportunity to address the argument that the State failed to preserve its Holland [v.
Jackson, 452 U.S. 649 (2004) (per curiam)] argument[,]” the Court concluded that the Sixth
Circuit “is better situated to address this argument in the first instance.” 546 U.S. at  80.

73) Evans v. Chavis, 546 U.S. 189 (2006). In this non-capital California case, the Court (Breyer,
J., joined by Roberts, C.J., and O’Connor, Scalia, Kennedy, Souter, Thomas and Ginsburg,
JJ.) revisited the issue – previously examined in Carey v. Saffold, 536 U.S. 214 (2002) – of
how best to apply §2244(d)(2)’s provision for tolling the federal limitations period during the
pendency of an application for state post-conviction relief to California’s system, which calls
for sequential original petitions for post-conviction relief, but sets no precise time limits for
their filing , and instead requires only that they be filed within a “reasonable” time.  The
question in this case was whether – in light of Saffold’s holding that a California petition filed
within a “reasonable time” of the denial of a preceding petition is sufficient to sustain the
pendency of the action as a whole and toll the limitations period – the Ninth Circuit was
correct in tolling Chavis’ limitations period for the 37 months that elapsed between the denial
of his petition in one state court and the filing of his next petition in the next state court.  The
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Court concluded that the Ninth Circuit’s reasoning and result were inconsistent with Saffold
and §2244(d). 

After expressing its disapproval of the Ninth Circuit’s application of presumptions
that a state court ruling on the merits of a post-conviction application “automatically”
indicates that it was treated as timely by the state court, and that a ruling that does not specify
the grounds for the court’s decision constitutes a decision “on the merits,” the Court set out
the following directive:

In the absence of (1) clear direction or explanation from the California
Supreme Court about the meaning of the term “reasonable time” in the
present context, or (2) clear indication that a particular request for appellate
review was timely or untimely, the Circuit must itself examine the delay in
each case and determine what the state courts would have held in respect to
timeliness. That is to say, without using a merits determination as an
“absolute bellwether” (as to timeliness), the federal court must decide
whether the filing of the request for state-court appellate review (in state
collateral review proceedings) was made within what California would
consider a “reasonable time.” This is what we believe we asked the Circuit
to do in Saffold. This is what we believe it should have done.

546 U.S. at 198 (internal citation omitted).
The Court went on to acknowledge that the Ninth Circuit’s habeas case load may have

prompted it to look for “shortcuts” in dealing with tolling questions in California cases, and
that the California courts and legislature could alleviate the problems exemplified by this case
by clarifying their rules. “In the absence of any such guidance, however,” the Court directed
“the Ninth Circuit simply to ask and to decide whether the state prisoner made the relevant
filing within a reasonable time,” while bearing in mind that Saffold assumed a “reasonable
time” in California “would not lead to filing delays substantially longer than those in States
with determinate timeliness rules.” 546 U.S. at  200.  Applying these requirements to this case,
the Court concluded that even “viewing every disputed issue most favorably to Chavis, there
remains a totally unexplained, hence unjustified, delay of at least six months” during which
he could have, but failed to, file his next post-conviction application. 546 U.S. at 201.  The
Court went on to conclude as follows:

Six months is far longer than the “short period[s] of time,” 30 to 60 days, that
most States provide for filing an appeal to the state supreme court.  It is far
longer than the 10-day period California gives a losing party to file a notice
of appeal in the California Supreme Court. We have found no authority
suggesting, nor found any convincing reason to believe, that California would
consider an unjustified or unexplained 6-month filing delay “reasonable.”
Nor do we see how an unexplained delay of this magnitude could fall within
the scope of the federal statutory word “pending” as interpreted in Saffold. 

546 U.S. at 201.  The Court therefore reversed the Ninth Circuit’s decision finding Chavis’
federal habeas petition timely, and remanded the case.

Justice Stevens concurred in the judgment, but wrote separately to advocate the use
of a set of presumptions, rather than the case-by-case approach adopted by the Court, for
resolving tolling questions in California cases, and to explain that, using those presumptions,
Chavis’ petition was untimely. 

74) Brown v. Sanders, 546 U.S. 212 (2006).  In this pre-AEDPA California capital case, the Court
considered “the circumstances in which an invalidated sentencing factor will render a death
sentence unconstitutional by reason of its adding an improper element to the aggravation scale
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in the jury’s weighing process.”  546 U.S. at 214.  Before answering this question, the Court
(Scalia, J., joined by Roberts, C.J., O’Connor, Kennedy and Thomas, JJ.) began by
summarizing past jurisprudence establishing the distinction between “weighing” and “non-
weighing” states.  The Court explained that in the former, death “eligibility” factors serve as
the only factors in favor of a death sentence available for the sentencer’s consideration when
selecting the sentence for an eligible defendant, such that “the sentencer’s consideration of
an invalid eligibility factor necessarily skewed its balancing of aggravators with mitigators,”
and “required reversal of the sentence” absent re-weighing or finding of harmlessness;  in the
latter, by contrast, the sentencer is permitted “to consider aggravating factors different from,
or in addition to, the eligibility factors” such that the “automatic skewing [that occurs in a
‘weighing’ scheme] would not necessarily occur.” 546 U.S. at 217. 

Having described the existing landscape, the Court next declared that “[t]his
weighing/non-weighing scheme is accurate as far as it goes, but it now seems to us needlessly
complex and incapable of providing for the full range of possible variations.” 546 U.S. at  219. 
The Court explained:

For example, the same problem that gave rise to our weighing-State
jurisprudence would arise if it were a sentencing factor, and not an eligibility
factor, that was later found to be invalid. The weighing process would just as
clearly have been prima facie “skewed,” and skewed for the same basic
reason: The sentencer might have given weight to a statutorily or
constitutionally invalid aggravator.  And the prima facie skewing could in
appropriate cases be shown to be illusory for the same reason that separates
weighing States from non-weighing States: One of the other aggravating
factors, usually an omnibus factor but conceivably another one, made it
entirely proper for the jury to consider as aggravating the facts and
circumstances underlying the invalidated factor.

546 U.S. at 219-220 (footnote omitted).  
To “clarify the analysis, and simplify the sentence-invalidating factors [previously]

applied to non-weighing States,” the Court announced the following rule:
An invalidated sentencing factor (whether an eligibility factor or not) will
render the sentence unconstitutional by reason of its adding an improper
element to the aggravation scale in the weighing process  unless one of the
other sentencing factors enables the sentencer to give aggravating weight to
the same facts and circumstances. 

546 U.S. at 220 (footnote omitted).  Responding to Justice Breyer’s dissent, the Court added
that “[t]his test is not . . . ‘an inquiry based solely on the admissibility of the underlying
evidence.’ If the presence of the invalid sentencing factor allowed the sentencer to consider
evidence that would not otherwise have been before it, due process would mandate reversal
without regard to the rule we apply here.”  546 U.S. at  220 (internal citation omitted). 

The Court turned next to the Ninth Circuit’s determinations in this case that California
was a weighing state, and that the invalidation on direct appeal of two of the four “special
circumstances” found by the jury to render respondent eligible for death required a grant of
relief.  Disagreeing with the designation of California as a weighing state, the Court explained
that California’s omnibus “circumstances of the crime” sentencing factor “has the effect of
rendering all the specified factors nonexclusive, thus causing California to be (in our prior
terminology) a non-weighing State.”  546 U.S. at 222.  From there, applying its newly
formulated approach, the Court concluded as  follows:  “All of the aggravating facts and
circumstances that the invalidated factor permitted the jury to consider were also open to their
proper consideration under one of the other factors. The erroneous factor could not have
‘skewed’ the sentence, and no constitutional violation occurred.” 546 U.S. at 223. 
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Justice Stevens (joined by Souter, J.) dissented, disagreeing with the Court’s
designation of California as a non-weighing state, and contending that although he “might well
have concluded that the error here was harmless,” the Court’s decision “to modify our settled
law, ignoring the dual role played by aggravating circumstances in California’s death penalty
regime . . . is more likely to complicate than to clarify our capital sentencing jurisprudence.”
546 U.S. at 228. 

Justice Breyer (joined by Ginsburg, J.) also dissented, acknowledging that the
distinction “between weighing and nonweighing States for purposes of determining whether
to apply harmless-error analysis is unrealistic, impractical, and legally unnecessary,” 546 U.S.
at 231, but calling for a rule that “would require a reviewing court to examine whether the
jury’s consideration of an unconstitutional aggravating factor was harmful, regardless of
whether the State is a weighing State or a nonweighing State,” id. at 239.  Disagreeing with
the Court’s view that “[i]f all the evidence was properly admitted and if the jury can use that
evidence when it considers other aggravating factors, any error . . . must be harmless,” Justice
Breyer added the following:

Common sense suggests . . . that the problem before us is not a problem of
the admissibility of certain evidence. It is a problem of the emphasis given to
that evidence by the State or the trial court. If that improper emphasis is
strong enough, it can wrongly place a “thumb on death's side of the scale” at
Stage Two (sentencing [selection]). That is what the Court said in Stringer
[v. Black], that is what the Court necessarily implied in Zant [v. Stephens],
and that is what the Court held in Clemons [v. Mississippi]. I believe the
Court is right to depart from the implication of an errant sentence in Stringer.
But it is wrong to depart without explanation from Clemons’ unanimous
holding . . .

546 U.S. at 240.

75) Rice v. Collins, 546 U.S. 333 (2006).  In this California drug case, the Court unanimously
reversed the decision of a majority of a Ninth Circuit panel granting relief on petitioner’s
claim that the prosecutor violated Batson v. Kentucky in removing a young African-American
woman (Juror 16) from the jury panel.  Writing for the Court, Justice Kennedy found that the
Ninth Circuit majority “erred” by “misapplying settled rules that limit its role and authority”
when it “improperly substituted its evaluation of the record for that of the state trial court.” 
546 U.S. at 337-338.  Before the trial court, the prosecutor had responded to defense counsel’s
Batson challenge with several reasons for striking the juror, including a claim that the juror’s
youth and lack of ties to the community might make her too tolerant of drug offenses, and a
claim that the juror “rolled her eyes” during an exchange with the trial court. Although the
trial court indicated that it had not seen the juror roll her eyes, it gave the prosecutor the
benefit of the doubt.  The Ninth Circuit majority rejected the trial court’s credibility
determination “based on three considerations:  first, the prosecutor’s erroneous statement
concerning another prospective African-American juror’s age; second, the prosecutor’s
improper attempt to use gender as a basis for exclusion; and third, the majority’s skepticism
toward the prosecutor’s explanation that she struck Juror 16 in part because of her youth and
lack of ties to the community.” 546 U.S. at 339-340.

Before examining the Ninth Circuit majority’s analysis, the Court noted that, to grant
relief under AEDPA, a federal court examining a state trial court’s “credibility findings” at
Batson’s third step “must find the state-court conclusion ‘an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding.’  28 U. S. C.
§2254(d)(2).”  546 U.S. at 338. The Court then added the following:
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Thus, a federal habeas court can only grant Collins’ petition if it was
unreasonable to credit the prosecutor’s race-neutral explanations for the
Batson challenge. State-court factual findings, moreover, are presumed
correct; the petitioner has the burden of rebutting the presumption by 'clear
and convincing evidence.'  §2254(e)(1). Although the Ninth Circuit assumed
§2254(e)(1)’s presumption applied in this case, the parties disagree about
whether and when it does. We need not address that question.  Even
assuming, arguendo, that only §2254(d)(2) applied in this proceeding, the
state-court decision was not an unreasonable determination of the facts in
light of the evidence presented in the state court.

546 U.S. at 339.
Turning to the Ninth Circuit majority’s analysis in this case, the Court rejected each

of its bases for disregarding the trial court’s judgment. As to the first, the Court observed that
“[i]t is a tenuous inference to say that an accidental reference with respect to one juror, Juror
19, undermines the prosecutor’s credibility with respect to Juror 16.  Seizing on what can
plausibly be viewed as an innocent transposition makes little headway toward the conclusion
that the prosecutor’s explanation was clearly not credible.” 546 U.S. at 340.  With regard to
the second, the Court found that the Ninth Circuit majority “assigned the [prosecutor’s
improper] gender justification [for striking Juror 16] more weight than it can bear.  The
prosecutor provided a number of other permissible and plausible race-neutral reasons, and
Collins provides no argument why this portion of the colloquy demonstrates that a reasonable
factfinder must conclude the prosecutor lied about the eye rolling and struck Juror 16 based
on her race.”  546 U.S. at 341.  Finally, as to the third basis for the Ninth Circuit majority’s
rejection of the trial court’s finding, the Court explained that the prosecutor’s adherence to
concerns about Juror 16’s youth and lack of community ties notwithstanding the juror’s
statements that she could be impartial and that drug crime should be illegal “does not establish
that [the prosecutor] offered a pretext.” 546 U.S. at 341.  The Court went on to comment as
follows about the Ninth Circuit majority’s approach:

Viewing the panel majority’s concerns together, the most generous reading
would suggest only that the trial court had reason to question the prosecutor’s
credibility regarding Juror 16’s alleged improper demeanor.  That does not,
however, compel the conclusion that the trial court had no permissible
alternative but to reject the prosecutor’s race-neutral justifications . . .
Reasonable minds reviewing the record might disagree about the prosecutor’s
credibility, but on habeas review that does not suffice to supersede the trial
court’s credibility determination.

546 U.S. at 341-342.
Finally, the Court briefly addressed the Ninth Circuit majority’s additional conclusion

that the state courts “unreasonably applied clearly established federal law” in rejecting
petitioner’s claim, stating as follows: “The question whether a state court errs in determining
the facts is a different question from whether it errs in applying the law.  In this case there is
no demonstration that either the trial court or the California Court of Appeal acted contrary
to clearly established federal law in recognizing and applying Batson’s burden-framework. 
The only question, as we have noted, is whether the trial court’s factual determination at
Batson’s third step was unreasonable.  For the reasons discussed above, we conclude it was
not.” 546 U.S. at 342.

Justice Breyer (joined by Souter, J.) concurred but wrote separately to express the
view – previously expressed in his concurring opinion in Miller-El v. Dretke – that in light of
the shortcomings of the Batson framework and the “unresolvable tension between . . . what
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Blackstone called an inherently ‘arbitrary and capricious’ peremptory challenge system . . .
and  . . . the Constitution’s nondiscrimination command,”  “we should reconsider Batson’s test
and the peremptory challenge system as a whole.” 546 U.S. at 344.

76) Day v. McDonough, 547 U.S. 198 (2006).  In this non-capital murder case, the Court (5 to 4;
Ginsburg, J., joined by Roberts, C.J., Kennedy, Souter, Alito, JJ.) held that “district courts are
permitted, but not obliged, to consider, sua sponte, the timeliness of a state prisoner’s habeas
petition.”  547 U.S. at 209. The Court added that, “before acting on its own initiative, a court
must accord the parties fair notice and an opportunity to present their positions. Further, the
court must assure itself that the petitioner is not significantly prejudiced by the delayed focus
on the limitation issue, and ‘determine whether the interests of justice would be better served’
by addressing the merits or by dismissing the petition as time barred.”  547 U.S. at 210.  

The question addressed in this case arose as a result of the state’s miscalculation of
the limitations period in petitioner’s case, which led the state to erroneously concede the
timeliness of the petition before the district court.  Noting a distinction between the sort of
mistake committed by counsel for the state in this case, and an “intelligent waiver” of the
limitations period by the state – which a “district court would not be at liberty to disregard,” 
547 U.S. at 210 n.11 – the Court chose to treat the question of the district court’s authority to
raise the limitations period sua sponte not as one governed by the Federal Rules of Civil
Procedure, but instead as analogous to other “nonjurisdictional” “threshold barriers” to federal
habeas review, such as exhaustion, procedural default and nonretroactivity, each of which may
be raised sua sponte.  547 U.S. at 205.  The Court further expressed its agreement with the
state that “the petition should not be deemed timely simply because a government attorney
calculated the days in between petitions incorrectly,” and emphasized that it would have been
permissible under the rules for the district court to have alerted the state to the possibility of
a timeliness problem and invited an amended answer, which “might have obviated this
controversy . . .”  547 U.S. at 208. 

Having concluded that the Eleventh Circuit was correct in holding that a district court
retains authority to raise the limitations period sua sponte even after the respondent has
answered a petition, the Court affirmed its judgment.  However, the Court made clear that its
opinion decided only that question, and “not the correctness of [district court’s] decision that
the limitation period had run,” since the answer to that question is likely to turn on the
outcome of Lawrence v. Florida, No. 05-8820 (cert. granted Mar. 27, 2006). 547 U.S. at 203
n.2. 

Justice Stevens agreed with the Court’s resolution of the question presented, but
dissented (joined by Breyer, J.) “from the entry of the Court’s judgment at this time,” rather
than awaiting the decision in Lawrence v. Florida.  “It seems improvident,” Justice Stevens
explained, “to affirm a possibly erroneous Court of Appeals judgment . . . when we have
already granted certiorari to address the issue on which the Court of Appeals may have erred.”
547 U.S. at 211.

Justice Scalia (joined by Thomas and Breyer, JJ.) dissented, contending that the Court
erred in failing to apply the ordinary rules of forfeiture for limitations and other affirmative
defenses prescribed by the Federal Rules of Civil Procedure. 

77) House v. Bell, 547 U.S. 518 (2006).  In this Tennessee capital case, the Court (Kennedy, J.,
joined by Stevens, Souter, Ginsburg and Breyer, JJ.) determined that “new revelations” about
the forensic evidence relied upon by the prosecution to convict petitioner at trial, and about
an alternate suspect, were sufficient to make the “stringent showing required by” Schlup v.
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Delo, 513 U.S. 298 (1995), such that petitioner should be permitted to proceed on his
otherwise procedurally barred constitutional claims in the district court.  

Before discussing petitioner’s new evidence, the Court rejected the state’s contention
that the AEDPA “has replaced the Schlup standard with a stricter test based on Sawyer [v.
Whitley, 505 U. S. 333 (1992)], which permits consideration of successive, abusive, or
defaulted sentencing-related claims only if the petitioner ‘show[s] by clear and convincing
evidence that, but for a constitutional error, no reasonable juror would have found the
petitioner eligible for the death penalty under the applicable state law[.]” 547 U.S. at 539. 
After noting that both §2244(b)(2)(B)(ii) and §2254(e)(2) “establish[] a similar standard” for
certain circumstances, the Court explained that “[n]either provision addresses the type of
petition at issue here – a first federal habeas petition seeking consideration of defaulted claims
based on a showing of actual innocence.”  “Thus,” the Court concluded, “the standard of
review in these provisions is inapplicable.” 547 U.S. at 539.

After reviewing the requirements of the Schlup standard, the Court rejected the state’s
contention that “the District Court’s findings in this case tie our hands, precluding a ruling in
House’s favor absent a showing of clear error as to the District Court’s specific
determinations.”  The Court explained:

This view overstates the effect of the District Court’s ruling.  Deference is
given to a trial court’s assessment of evidence presented to it in the first
instance.  Yet the Schlup inquiry, we repeat, requires a holistic judgment
about “‘all the evidence,’” and its likely effect on reasonable jurors applying
the reasonable-doubt standard.  As a general rule, the inquiry does not turn
on discrete findings regarding disputed points of fact, and “[i]t is not the
district court’s independent judgment as to whether reasonable doubt exists
that the standard addresses.”  Here, although the District Court attentively
managed complex proceedings, carefully reviewed the extensive record, and
drew certain conclusions about the evidence, the court did not clearly apply
Schlup’s predictive standard regarding whether reasonable jurors would have
reasonable doubt.  As we shall explain, moreover, we are uncertain about the
basis for some of the District Court’s conclusions – a consideration that
weakens our reliance on its determinations.

547 U.S. at 539-540 (citations omitted).
Having established these limits on the impact of the district court’s findings, the Court

proceeded to a detailed, fact-intensive examination of the evidence offered by petitioner in
support of his actual innocence argument.  That evidence fell into three broad categories: (1)
DNA test results showing that semen found on the victim’s clothing, and described ast trial
as possibly having come from petitioner, had been contributed by the victim’s husband; (2)
expert testimony and circumstantial evidence indicating that small bloodstains on pants seized
from petitioner may have resulted from law enforcement’s improper handling of the physical
evidence; and (3) testimony from approximately five lay witnesses indicating that the victim’s
husband had physically abused her in the past, attempted to arrange a false alibi for himself,
and actually confessed to committing the murder himself.  On the basis of this evidence, the
Court concluded that “although the issue is close, . . . this is the rare case where – had the jury
heard all the conflicting testimony – it is more likely than not that no reasonable juror viewing
the record as a whole would lack reasonable doubt.” 547 U.S. at 554.

Finally, the Court declined petitioner’s invitation to “answer the question left open
in Herrera [v. Collins, 506 U.S. 390 (1993),] and hold not only that freestanding innocence
claims are possible but also that he has established one.”  The Court explained: “The sequence
of the Court’s decisions in Herrera and Schlup – first leaving unresolved the status of
freestanding claims and then establishing the gateway standard – implies at the least that
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Herrera requires more convincing proof of innocence than Schlup.  It follows, given the
closeness of the Schlup question here, that House’s showing falls short of the threshold
implied in Herrera.”  547 U.S. at 555.

78) Hill v. McDonough, 547 U.S. 573 (2006).  In this Florida capital case, the Court unanimously
held that petitioner’s complaint seeking injunctive relief to prevent Florida from executing
him using a lethal injection procedure likely to cause severe pain was governed by Nelson v.
Campbell, 541 U.S. 637 (2004), and should be permitted to proceed under 42 U.S.C. §1983,
rather than under 28 U.S.C. §2254.  The Court reasoned that, as in Nelson, petitioner’s
lawsuit, if successful, would not result in invalidation of his sentence, but would instead
“leave the State free to use an alternative lethal injection procedure.”  547 U.S. at  580-581. 
The Court acknowledged respondent’s contentions that delays caused by piecemeal attacks
on execution protocols effectively prevent sentences from being carried out, but declined to
require prisoners to – as the prisoner in Nelson did – propose an alternative execution method
as part of his allegations.  Finally, the Court reiterated its observations in Nelson that a §1983
action “does not entitle the complainant to an order staying an execution as a matter of
course,” and that “[a] court considering a stay must also apply ‘a strong equitable presumption
against the grant of a stay where a claim could have been brought at such a time as to allow
consideration of the merits without requiring entry of a stay.’” 547 U.S. at 584 (quoting
Nelson, 541 U.S. at 650).

79) Ayers v. Belmontes, 549 U.S. 7 (2006). In this California capital case in which an earlier
Ninth Circuit decision granting relief had previously been vacated with instructions to
reconsider in light of Brown v. Payton, 544 U.S. 133 (2005), the Court reversed the Ninth
Circuit’s grant of relief on the ground that California’s “factor (k)” mitigation instruction
prevented jurors from considering forward-looking mitigating evidence.  

Writing for the Court, Justice Kennedy (joined by Roberts, C.J., and Scalia, Thomas
and Alito, JJ.) began by noting that the Court had considered and rejected challenges to factor
(k) twice before, first in Boyde v. California, 494 U.S. 370 (1990), and more recently Payton,
which involved a claim that, like Belmontes’s, that factor (k) prevented the jury from giving
effect to forward-looking evidence.  While the Ninth Circuit distinguished Payton on the basis
that it was an AEDPA case while Belmontes’s case was not, the Supreme Court found that the
court of appeals was “mistaken . .  to find a ‘reasonable probability’ that the jury did not
consider respondent’s future potential,” and that the court of appeals “failed to heed the full
import of Payton’s holding, a holding that has significance even where AEDPA is
inapplicable.” 549 U.S. at 15. After a discussion of the evidence, arguments and jury
instructions at Belmontes’s trial, the Court concluded as follows:

In this case, as in Boyde and as in Payton, the jury heard mitigating evidence,
the trial court directed the jury to consider all the evidence presented, and the
parties addressed the mitigating evidence in their closing arguments.   This
Court’s cases establish, as a general rule, that a jury in such circumstances is
not reasonably likely to believe itself barred from considering the defense’s
evidence as a factor “extenuat[ing] the gravity of the crime.”   The factor (k)
instruction is consistent with the constitutional right to present mitigating
evidence in capital sentencing proceedings.

549 U.S. at 24.

Justice Scalia (joined by Thomas, J.) concurred to note his adherence to the “view that
limiting a jury’s discretion to consider all mitigating evidence does not violate the Eighth
Amendment.” 549 U.S. at 24.
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Justice Stevens (joined by Souter, Ginsburg and Breyer, JJ.) dissented, noting that
Belmontes’s 1982 death sentence was imposed at a time when “significant residual confusion”
existed as to scope of the evidence juries were required to consider as mitigation. 549 U.S. at
25. Justice Stevens went on to contend that, notwithstanding the Court’s reading of the
instruction in Boyde, factor (k) would have been understood by jurors as precluding
consideration of forward-looking evidence, and that the record in this case established that the
jurors would have conducted their deliberations under the unconstitutional impression that
Belmontes’s future prospects in prison were not a proper consideration.

80) Carey v. Musladin, 549 U.S. 70 (2006).  In this non-capital California murder case, the
Supreme Court (Thomas, J., joined by Roberts, C.J., Scalia, Ginsburg, Breyer and Alito, JJ.)
reversed the Ninth Circuit’s grant of relief on petitioner’s claim that the presence during trial
of spectators wearing buttons depicting the victim violated his Sixth and Fourteenth
Amendment rights.  Framing the issue as whether the state court of appeal’s conclusion that
the buttons worn by spectators did not “deny respondent his right to a fair trial . . . was
contrary to or an unreasonable application of clearly established federal law as determined by
this Court,” the Court held “that it was not.”  549 U.S. at 72.  The Court began by reiterating
its statement in (Terry) Williams v. Taylor that “‘clearly established Federal law’ in
§2254(d)(1) ‘refers to the holdings, as opposed to the dicta, of this Court’s decisions as of the
time of the relevant state-court decision.’” 549 U.S. at 74. After acknowledging that both
respondent and the state court of appeal had looked to Estelle v. Williams and Holbrook v.
Flynn for the rule governing the claim, the Court found that neither of these decisions clearly
established a rule for the circumstances presented by this case.  The Court explained that
“[b]oth Williams and Flynn dealt with government-sponsored practices,” and “in both cases,
this Court noted that some practices are so inherently prejudicial that they must be justified
by an ‘essential state’ policy or interest.” 549 U.S. at  75.  Emphasizing that this case involved
not state-sponsored conduct, but spectator conduct, however, the Court found that it had
“never addressed a claim that such private-sector courtroom conduct was so inherently
prejudicial that it deprived a defendant of a fair trial.”  549 U.S. at 76; see also id. (“And
although the Court articulated the test for inherent prejudice that applies to state conduct in
Williams and Flynn, we have never applied that test to spectators’ conduct.   Indeed, part of
the legal test of Williams and Flynn – asking whether the practices furthered an essential state
interest – suggests that those cases apply only to state-sponsored practices”).  The Court went
on to note that the “lack of guidance from this Court” on spectator conduct was reflected in
the fact that “lower courts have diverged widely on their treatment of defendants’ spectator-
conduct claims.” 549 U.S. at 76. “Given the lack of holdings from this Court regarding the
potentially prejudicial effect of spectators’ courtroom conduct of the kind involved here,” the
Court concluded, “it cannot be said that the state court ‘unreasonabl[y] appli[ed] clearly
established Federal law.’ §2254(d)(1).   No holding of this Court required the California Court
of Appeal to apply the test of Williams and Flynn to the spectators’ conduct here.   Therefore,
the state court’s decision was not contrary to or an unreasonable application of clearly
established federal law.” 549 U.S. at 77. 

Justice Stevens concurred in the judgment, but wrote separately to point out that
Justice O’Connor’s  statement in Williams that “clearly established Federal law” “refers to the
holdings, as opposed to the dicta, of this Court’s decisions” was itself “dictum,” and to
contend that this dictum “represents an incorrect interpretation of [§2254(d)(1)’s] text . . .” 
549 U.S. at 79. Justice Stevens went on to explain that “[v]irtually every one of the Court’s
opinions announcing a new application of a constitutional principle contains some explanatory
language that is intended to provide guidance to lawyers and judges in future cases,” and that
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“[i]t is quite wrong to invite state court judges to discount the importance of such guidance
on the ground that it may not have been strictly necessary as an explanation of the Court’s
specific holding in the case.”  549 U.S. at 79.  

Justice Kennedy concurred in the judgment, but wrote separately to explain that the
Court’s past decisions do establish that a new trial is required “when a defendant shows his
conviction has been obtained in a trial tainted by an atmosphere of coercion or intimidation
similar to that documented in the [Court’s cases],” and that, if spectator buttons gave rise to
such intimidation in a particular case, habeas relief “would likely be available even in the
absence of a Supreme Court case addressing the wearing of buttons.” 549 U.S. at 81; see also
id. (quoting  Yarborough v. Alvarado, 541 U.S. 652, 664 (2004) (plurality opinion)) (“While
general rules tend to accord courts ‘more leeway . . . in reaching outcomes in case-by-case
determinations,’ AEDPA does not require state and federal courts to wait for some nearly
identical factual pattern before a legal rule must be applied”).  Justice Kennedy went on to
explain that in this case “there is no indication the atmosphere at respondent’s trial was one
of coercion or intimidation to the severe extent demonstrated in the cases” the Court has
previously decided, nor did this case “present the issue whether as a preventative measure, or
as a general rule to preserve the calm and dignity of a court, buttons proclaiming a message
relevant to the case ought to be prohibited as a matter of course.” 549 U.S. at 81.  “In all
events,” Justice Kennedy concluded, “the case as presented to us here does call for a new rule,
perhaps justified as much as a preventative measure as by the urgent needs of the situation[]
[which] should be explored in the court system, and then established in this Court before it
can be grounds for relief in the procedural posture of this case.” 549 U.S. at 81. 

Justice Souter also concurred in the judgment, but wrote separately to contend that,
“w[]hile the ground between criteria entailed by ‘clearly established’ and ‘unreasonable
application’ may be murky, it makes sense to regard the standard governing this case as
clearly established by this Court” in a number of decisions spanning several decades.  549
U.S. at 82. After acknowledging that the spectator conduct in this case would implicate the
general rule established by those decisions, Justice Souter identified “two considerations”
which kept him “from concluding that the state court acted unreasonably in failing to . . .
reverse the conviction[:]” (1) a majority of the courts that have addressed claims involving
spectators’ buttons have declined to grant relief, and (2) the possibility of First Amendment
implications associated with burdening the spectators’ rights to free expression. 549 U.S. at
83. 

81) Burton v. Stewart, 549 U.S. 147 (2007) (per curiam).  The Court originally granted certiorari
in this Washington rape, robbery and burglary case to consider whether Blakely v.
Washington, 542 U.S. 296 (2004), announced a new rule, and if so, whether it applied
retroactively.  After briefing and argument, however, the Court concluded that, because the
petition in which the Blakely claim was raised was second or successive, and because
petitioner had not secured leave to file it from the court of appeals, the judgment below
denying relief on the merits was due to be vacated, and the petition dismissed for lack of
jurisdiction.

Petitioner was originally convicted and sentenced in 1994.  He was subsequently
resentenced twice by the state courts, with the latest resentencing occurring in 1998.  While
state court review of the last resentencing proceeding was pending, petitioner sought federal
habeas relief from his convictions, noting on his petition that a state court challenge to his
sentence was ongoing.  Later, and after his initial petition had been adjudicated by the federal
courts, petitioner filed a second habeas petition, this time challenging the constitutionality of
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the 1998 resentencing judgment.  The lower federal courts determined that this petition was
not “second or successive” because petitioner had a “‘legitimate excuse for failing to raise’
his sentencing challenges in the 1998 petition,” i.e., that they were unexhausted at the time
the petition was filed. 549 U.S. at 153. After assuming without deciding “that the Ninth
Circuit’s ‘legitimate excuse’ approach . . . is correct,” the Supreme Court concluded that the
finding “that Burton had a ‘legitimate excuse’ [in this case] is inconsistent with the” practices
the Court has prescribed. Id.  The Court explained:

There is no basis in our cases for supposing, as the Ninth Circuit did, that a
petitioner with unexhausted claims . . . who elects to proceed to adjudication
of his exhausted claims . . . may later assert that a subsequent petition is not
“second or successive” precisely because his new claims were unexhausted
at the time he filed his first petition. This reasoning conflicts with both [Rose
v.] Lundy and §2244(b) and would allow prisoners to file separate habeas
petitions in the not uncommon situation where a conviction is upheld but a
sentence is reversed. Such a result would be inconsistent with both the
exhaustion requirement, with its purpose of reducing “piecemeal litigation,”
and AEDPA, with its goal of “streamlining federal habeas proceedings.” 

549 U.S. at 154 (citations omitted). 
After further rejecting petitioner’s efforts to analogize his case to Stewart v. Martinez-

Villareal and Slack v. McDanial, the Court addressed petitioner’s contention that, had he
waited for the state court litigation of his resentencing claims to conclude before bringing his
first habeas petition, “he risked losing the opportunity to challenge his conviction in federal
court due to AEDPA’s 1-year statute of limitations.” 549 U.S. at 156. Finding that this
argument “misreads AEDPA,” the Court explained as follows:

[The Act] states that the limitations period applicable to “a person in custody
pursuant to the judgment of a State court” shall run from, as relevant here,
“the date on which the judgment became final by the conclusion of direct
review or the expiration of the time for seeking such review.”
§2244(d)(1)(A). “Final judgment in a criminal case means sentence. The
sentence is the judgment.” Berman v. United States, 302 U.S. 211, 212
(1937). Accordingly, Burton’s limitations period did not begin until both his
conviction and sentence “became final by the conclusion of direct review or
the expiration of the time for seeking such review” –  which occurred well
after Burton filed his 1998 petition.

549 U.S. at 156-57.

82) Lawrence v. Florida, 549 U.S. 327 (2007).  In this Florida capital case, the Court (Thomas,
J., joined by Roberts, C.J., Scalia, Kennedy and Alito, JJ.) held that an application for state
post-conviction relief is not “still ‘pending’” within the meaning of 28 U.S.C. §2244(d)(2)
“when the state courts have entered a final judgment on the matter but a petition for certiorari
has been filed in this Court.” 549 U.S. at 329. The Court explained its view of the statutory
language as follows:

Read naturally, the text of the statute must mean that the statute of limitations
is tolled only while state courts review the application. . . .  This Court is not
a part of a “State’s post-conviction procedures.”  State review ends when the
state courts have finally resolved an application for state postconviction
relief.  After the State’s highest court has issued its mandate or denied
review, no other state avenues for relief remain open.  And an application for
state postconviction review no longer exists.  All that remains is a separate
certiorari petition pending before a federal court.  The application for state
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postconviction review is therefore not “pending” after the state court’s
postconviction review is complete, and §2244(d)(2) does not toll the 1-year
limitations period during the pendency of a petition for certiorari.

549 U.S. at 332 (quoting Carey v. Saffold, 536 U.S. 214, 220 (2002)). 
Having stated its view on the statute, the Court went on to add several further

observations.  First, the Court noted  that, “[i]f an application for state postconviction review
were ‘pending’ during the pendency of a certiorari petition in this Court, it is difficult to
understand how a state prisoner could exhaust state postconviction remedies without filing a
petition for certiorari.” 549 U.S. at 332.  Second, the Court rejected Lawrence’s contention
that “pending” as used in §2244(d)(2) should be given the same meaning as “final” under
§2244(d)(1)(A). 549 U.S. at 333. Additionally, the Court acknowledged that §2263(b)(2)
contains specific language limiting statutory tolling to the time an application for state post-
conviction application remains pending in an opt-in case, and that this “differs from the
language of §2244(d)(2).” 549 U.S. at 334.  Nevertheless, the Court found it “clear that the
language used in both sections provides that tolling hinges on the pendency of state review,”
and went on to suggest that, given Congress’s clarity in §2263(b)(2), it went without saying
that Congress intended the same meaning for §2244(d)(2).  549 U.S. at 334. 

The Court next answered Lawrence’s concerns about the “awkward situations”
prisoners would face if forced to file federal habeas petitions while simultaneously seeking
certiorari review in the Supreme Court, noting as follows:  first, this “awkwardness” obviously
did not concern Congress when it created §2263, and therefore “there is no reason for us to
construe the statute to avoid it in §2244(d)(2),” 549 U.S. at 335; second, the Court does not
grant many certiorari petitions in state post-conviction cases, which makes the likelihood that
district courts will duplicate the Supreme Court’s efforts “quite small,” and a district court
actually concerned with duplication can always stay a case until the Supreme Court has
disposed of it, 549 U.S. at 335; and third, in the “extremely rare” case in which a prisoner
prevails in the state’s highest court and state authorities obtain a reversal in the Supreme
Court, “equitable tolling may be available[] in light of the arguably extraordinary
circumstances and the prisoner’s diligence,” id.  The Court also added that “allowing the
statute of limitations to be tolled by certiorari petitions would provide incentives for state
prisoners to file certiorari petitions as a delay tactic.” 549 U.S. at 336.

Finally, the Court turned to Lawrence’s request for equitable tolling.  Emphasizing
that it had “not decided whether §2244(d) allows for equitable tolling,” and that it was merely
assuming that it does because the parties agree such tolling is available, the Court rejected
each of Lawrence’s grounds.  549 U.S. at 336.  First, there was no “legal confusion” at the
time Lawrence’s limitations period expired since, at that time, every court of appeals that had
addressed the issue had declined to extend tolling through certiorari time. Id.  Second,
Lawrence’s counsel’s mistake did not excuse his untimely filing because “[a]ttorney
miscalculation is simply not sufficient to warrant equitable tolling ....” Id.  This was true, the
Court added, even though Florida appointed and purported to supervise Lawrence’s state post-
conviction lawyer. 549 U.S. at 337 (“But a State’s effort to assist prisoners in postconviction
proceedings does not make the State accountable for a prisoner’s delay.  Lawrence has not
alleged that the State prevented him from hiring his own attorney or from representing
himself”).  Finally, Lawrence’s unspecified “mental incapacity” was not supported by any
“factual showing.” Id.

Based on these findings, the Court affirmed the lower courts’ dismissal of petitioner’s
§2254 petition as untimely. 

Justice Ginsburg (joined by Stevens, Souter and Breyer, JJ.) dissented, contending,
inter alia, that: certiorari review of a state post-conviction relief action is necessarily a
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continuation of that state proceeding;  §2244(d)(1) and §2263(b)(2) support reading
§2244(d)(2) to include certiorari time; the exhaustion requirement is separate from, and would
not be affected by, reading §2244(d)(2) as Lawrence proposed; the Court’s reading of the
statute will lead to unnecessary practical complications including simultaneous filings  and
protective petitions; the Court’s concern about providing incentive to use certiorari petitions
as a “delay tactic has no basis in reality in the mine run of cases,” 549 U.S. at 344; and,
because prisoners can accomplish “the equivalent of tolling by filing a protective petition in
federal court and seeking a stay while a certiorari petition is pending, . . . today’s decision
does nothing to promote the finality of state-court determinations or the expeditious resolution
of claims.  Rather, it imposes an unnecessary administrative burden on federal district judges
who must determine whether to grant a requested stay, and it sets a trap for those pro se
litigants unaware of the need to file duplicative petitions.” 549 U.S. at 345.

83) Whorton v. Bockting, 549 U.S. 406 (2007).  In this Arizona child molestation case, the
Supreme Court unanimously held that Crawford v. Washington, 541 U.S. 36 (2004),
announced a “new rule” within the meaning of Teague v. Lane, 489 U.S. 288 (1989), and that
Crawford’s rule did not satisfy either Teague exception against retroactive application on
collateral review.  Writing for a unanimous Court, Justice Alito first found that “it is clear that
Crawford announced a new rule.  The Crawford rule was not ‘dictated’ by prior precedent. 
 Quite the opposite is true:  The Crawford rule is flatly inconsistent with the prior governing
precedent, [Ohio v.] Roberts, [448 U.S. 56 (1980),] which Crawford overruled.” 549 U.S. at
416.

Turning to whether Crawford’s rule satisfied Teague’s second exception – for
“watershed” rules – the Court noted that “[i]n order to qualify as watershed, a new rule must
meet two requirements.   First, the rule must be necessary to prevent ‘an “‘impermissibly large
risk’”’ of an inaccurate conviction. Second, the rule must ‘alter our understanding of the
bedrock procedural elements essential to the fairness of a proceeding.’”  549 U.S. at 418
(internal citations omitted).  Explaining that “the question” under the first of these
requirements “is whether the new rule remedied ‘an “‘impermissibly large risk’”’” of an
inaccurate conviction,” id. (citation omitted), the Court used Gideon v. Wainwright, 372 U.S.
335 (1963), as its yardstick and found that “[t]he Crawford rule is in no way comparable to
the Gideon rule” because Crawford is far less sweeping than Gideon, and in fact, “[i]t is . . .
unclear whether Crawford, on the whole, decreased or increased the number of unreliable out-
of-court statements that may be admitted in criminal trials,” 549 U.S. at 420.  The Court went
on to add that, in any event, “‘the question here is not whether Crawford resulted in some net
improvement in the accuracy of fact finding in criminal cases.   Rather, “the question is
whether testimony admissible under Roberts is so much more unreliable than that admissible
under Crawford that the Crawford rule is ‘one without which the likelihood of an accurate
conviction is seriously diminished.’” 549 U.S. at 420 (internal citations omitted). “Crawford,”
the Court answered, “did not effect a change of this magnitude.” Id.

The Court also found that Crawford “did not ‘alter our understanding of the bedrock
procedural elements essential to the fairness of a proceeding.’” Id. (citation omitted)
(emphasis by the Court). “[I]n order to meet this requirement,” the Court explained, “a new
rule must itself constitute a previously unrecognized bedrock procedural element that is
essential to the fairness of a proceeding.” 549 U.S. at 421. Again citing Gideon as the
paradigm, the Court declared that “Crawford, while certainly important, is not in the same
category as Gideon.” Id. 

84) Abdul-Kabir v. Quarterman, 550 U.S. 233 (2007).  In this Texas capital case, the Court
(Stevens, J., joined by Kennedy, Souter, Ginsburg and Breyer, JJ.) held that the instructions
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given to petitioner’s jury created a reasonable likelihood that the constitutionally relevant
mitigating evidence he had presented was not given meaningful consideration, and that the
state courts’ failure to recognize and remedy this error was both contrary to, and involved an
unreasonable application of, clearly established federal law.

At trial, petitioner presented two broad categories of mitigating evidence:  testimony
from two relatives describing his history of neglect and abandonment; and testimony from two
expert witnesses who described the consequences of his troubled history, and acknowledged
that petitioner would remain dangerous for some time. As the Court described it, “the strength
of [petitioner’s] mitigating evidence was not its potential to contest his immediate
dangerousness, to which end the experts’ testimony was at least as harmful as it was helpful. 
Instead, its strength was its tendency to prove that his violent propensities were caused by
factors beyond his control – namely, neurological damage and childhood neglect and
abandonment.” 550 U.S. at 241. In jury selection and closing argument, the prosecutor
“discouraged jurors” from considering the mitigating value of this evidence, and urged them
instead to focus solely on Texas’ two “special issues” – whether the offense had been
deliberate, and whether petitioner would pose a future danger.  550 U.S. at 241.  In instructing
the jury, the trial court made no mention of mitigation, and refused to give any instruction
authorizing jurors to answer one of the special issues in the negative if they believed
petitioner’s mitigating evidence warranted a sentence less than death.  After his conviction and
death sentence were affirmed on direct appeal, petitioner – ultimately proceeding pro se –
sought state habeas relief on the ground that the instructions had deprived the jury of a means
by which to give effect to his mitigating evidence.  The state trial judge recommended denying
relief in an opinion which focused on Graham v. Collins, 506 U.S. 461 (1993), and three
subsequent state court decisions, and the Texas Court of Criminal Appeals (CCA) accepted
that recommendation with minor modifications.  Petitioner’s subsequent request for federal
habeas relief was denied by the district court for lack of a “nexus” between his mitigating
evidence and the underlying offense, and that denial was eventually affirmed by the Fifth
Circuit on the grounds that the Texas special issues were sufficient to permit the jury to give
full consideration and effect to the mitigating evidence.

Against this backdrop, the Supreme Court began by acknowledging that AEDPA’s
“provisions . . . govern the scope of our review.  We must therefore ask whether the CCA’s
adjudication of [petitioner’s] claim on the merits ‘resulted in a decision that was contrary to,
or involved an unreasonable application of, clearly established Federal law, as determined by
the Supreme Court of the United States.’” 550 U.S. at  246 (quoting 28 U.S.C. §2254(d)(1)). 
To answer this question, the Court first undertook a “careful review of our jurisprudence,”
which “ma[de] clear that well before . . . Penry [v. Lynaugh, 492 U.S. 302 (1989) (Penry I)],
our cases had firmly established that sentencing juries must be able to give meaningful
consideration and effect to all mitigating evidence that might provide a basis for refusing to
impose the death penalty on a particular individual, notwithstanding the severity of his crime
or his potential to commit similar offenses in the future.” 550 U.S. at 246.  The Court also
explained that Penry I held that while Texas’s special issues could be adequate to facilitate
consideration of mitigating evidence under some circumstances, “[w]hen the evidence
proffered is double edged, or is as likely to be viewed as aggravating as it is as mitigating, the
statute most obviously fails to provide for adequate consideration of such evidence.”  550 U.S.
at 255.

Having identified the relevant clearly established law, the Court turned to an
examination of the state courts’ decisions rejecting petitioner’s claim.  The Court first noted
that the “Texas trial judge did not analyze Penry I itself,” and instead relied upon three
subsequent state court decisions and the Supreme Court’s decision in Graham, which the
judge took to instruct that the issue raised by petitioner “‘must be determined on a case by
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case basis, depending on the nature of the mitigating evidence offered and whether there exists
other testimony in the record that would allow consideration to be given.’”  550 U.S. at 257. 
The Supreme Court disagreed, explaining that “denying relief on the basis of that formulation
of the issue, while ignoring the fundamental principles established by our most relevant
precedents, resulted in a decision that was both ‘contrary to’ and ‘involved an unreasonable
application of, clearly established Federal law, as determined by the Supreme Court of the
United States.’” 550 U.S. at 258 (quoting 28 U.S.C. §2254(d)(1)).  The Court added that “[t]he
state court’s primary reliance on Graham, to the exclusion of our other cases in this line of
jurisprudence, was misguided.” 550 U.S. at 258.  The Court likewise found the CCA’s
decision was unreasonable for three reasons:  (1) “the ruling ignored the fact that even though
[petitioner’s] mitigating evidence may not have been as persuasive as Penry’s, it was relevant
to the question of [his] moral culpability for precisely the same reason as Penry’s,” 550 U.S.
at 259; (2) “the judge’s assumption that it would be appropriate to look at ‘other testimony in
the record’ to determine whether the jury could give mitigating effect to the testimony of
[petitioner’s relatives] is neither reasonable nor supported by the Penry opinion,” id.; and (3)
“the fact that the jury could give mitigating effect to some of the experts’ testimony, namely,
their predictions that [petitioner] could be expected to become less dangerous as he aged,
provides no support for the conclusion that the jury understood it could give such effect to
other portions of the experts’ testimony or that of other witnesses,” 550 U.S. at 259-60.  “In
sum,” the Court concluded, “the judge ignored our entire line of cases establishing the
importance of allowing juries to give meaningful effect to any mitigating evidence providing
a basis for a sentence of life rather than death. His recommendation to the CCA was therefore
unsupported by either the text or the reasoning in Penry I.” 550 U.S. at 260.  

After additional discussion of several more recent cases which “lend support to the
conclusion that the CCA’s decision was unsupported by either the text or the reasoning of
Penry I,” 550 U.S. at 260, the Court concluded as follows:  

Our cases following Lockett have made clear that when the jury is not
permitted to give meaningful effect or a “reasoned moral response” to a
defendant’s mitigating evidence – because it is forbidden from doing so by
statute or a judicial interpretation of a statute – the sentencing process is
fatally flawed.  For that reason, our post-Penry cases are fully consistent with
our conclusion that the judgment of the Court of Appeals in this case must be
reversed.  

550 U.S. at 264-65 (footnote omitted).

Chief Justice Roberts (joined by Scalia, Thomas and Altio, JJ.) dissented from the
Court’s decisions in this case and the companion case of Brewer v. Quarterman, 550 U.S. 286
(2007), contending that the Court’s relevant decisions between Penry I in 1989 and the state
courts’ decisions in 1999 were “a dog’s breakfast of divided, conflicting, and ever-changing
analyses,” such that there was no clearly established federal law to which the state courts
could properly be held under §2254(d)(1). 550 U.S. at 267.

Justice Scalia also dissented from the Court’s decisions in this case and Brewer. In
section I (joined by Thomas and Alito, JJ.), Justice Scalia argued that the Court’s decision
effectively overruled Johnson v. Texas, 509 350 (1993), by reinstating the “full effect”
approach of Penry I, from which the Court “unambiguously drew back” in Johnson in favor
of a “some effect” standard, and that this was a result of the “changed . . . moral sensibilities
of the majority of the Court.” 550 U.S. at 280-81.  In section II (joined only by Thomas, J.),
Justice Scalia added that, “[i]f . . . a majority of the Justices are going to govern us by their
moral perceptions, in this area at least they ought to get their moral perceptions right the first
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time. . . . [N]o one can be at ease with the stark reality that this Court’s vacillating
pronouncements have produced grossly inequitable treatment of those on death row.  Relief
from sentence of death because of the jury’s inability to give “full effect” to all mitigating
factors has been made available only to those who have managed to drag out their habeas
proceedings until today.  This is not justice.  It is caprice.” 550 U.S. at 284-85.

85) Brewer v. Quarterman, 550 U.S. 286 (2007).  In this companion case to Abdul-Kabir v.
Quarterman, 550 U.S. 233 (2007), the Supreme Court (Stevens, J., joined by Kennedy, Souter,
Ginsburg and Breyer, JJ.)  granted relief from petitioner’s death sentence on the ground that
“the former Texas capital sentencing statute impermissibly prevented his sentencing jury from
giving meaningful consideration to constitutionally relevant mitigating evidence.” 550 U.S.
at 289.  Referencing the more extended discussion set forth in Abdul-Kabir, the Court
observed that it has “repeatedly emphasized that a Penry [v. Lynaugh, 492 U.S. 302 (1989)
(Penry I),] violation exists whenever a statute, or a judicial gloss on a statute, prevents a jury
from giving meaningful effect to mitigating evidence that may justify the imposition of a life
sentence rather than a death sentence.  We do so again here, and hold that the Texas state
court’s decision to deny relief to Brewer under Penry I was both ‘contrary to’ and ‘involved
an unreasonable application of, clearly established Federal law, as determined by the Supreme
Court of the United States.’  28 U. S. C. §2254(d).” 550 U.S. at 286 (internal citation omitted). 

As in Abdul-Kabir, the trial court in petitioner’s case refused all requested charges
“designed to give effect to the mitigating evidence,” and the prosecution urged the jury to
focus strictly on answering the Texas special issues as they had been posed. 550 U.S. at 290. 
And as in Abdul-Kabir, petitioner’s “mitigating evidence served as a ‘two-edged sword’
because it tended to confirm the State’s evidence of future dangerousness as well as lessen his
culpability for the crime.” 550 U.S. at 293.  Acknowledging the possibility that petitioner’s
“mitigating evidence was less compelling that Penry’s,” the Court made clear that neither this
“difference” nor the Fifth Circuit’s characterizations of the “quantity, degree or immutability”
of petitioner’s evidence could “provide an acceptable justification for refusing to apply the
reasoning in Penry I to this case.” 550 U.S. at 293.  Rather, the Court explained, even “[u]nder
the narrowest possible reading of . . . Penry I, the Texas special issues do not provide for
adequate consideration of a defendant’s mitigating evidence when that evidence functions as
a ‘two-edged sword.’” 550 U.S. at 295.  Here, the Fifth Circuit’s reversal of the district court’s
grant of relief on petitioner’s claim “mischaracterized the law as demanding only that
[mitigating] evidence be given ‘sufficient mitigating effect,’ and improperly equated
‘sufficient effect’ with ‘full effect.’” 550 U.S. at 295.  “This,” the Court explained, “is not
consistent with the reasoning of” Penry v. Johnson, 532 U. S. 782 (2001) (Penry II), and “has
‘no foundation in the decisions of this Court.’” (quoting Tennard v. Dretke, 542 U. S. 274, 284
(2004)). 550 U.S. at 295-96.  The Court concluded by adding that the Fifth Circuit’s reasons
for denying relief in this case “fail to heed the warnings that have repeatedly issued from this
Court regarding the extent to which the jury must be allowed not only to consider such
evidence, or to have such evidence before it, but to respond to it in a reasoned, moral manner
and to weigh such evidence in its calculus of deciding whether a defendant is truly deserving
of death.” 550 U.S. at 296.

The dissenting opinions of Chief Justice Roberts (joined by Scalia, Thomas and Altio,
JJ.), and Justice Scalia (joined in full by Thomas, J., and joined as to part I by Alito, J.), are
described above in the summary of Abdul-Kabir. 

86) Schriro v. Landrigan, 550 U.S. 465 (2007).  In this Arizona capital case, the Court (Thomas,
J., joined by Roberts, C.J., and Scalia, Kennedy and Alito, JJ.) reversed the en banc Ninth
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Circuit’s decision remanding Landrigan’s case for an evidentiary hearing on his ineffective
assistance of counsel claim.  At the penalty phase of the trial, counsel had two witnesses –
Landrigan’s mother and ex-wife – available to testify, but Landrigan refused to allow them
to be called.  During a brief colloquy, Landrigan purported to confirm that he did not want
mitigating evidence presented, and during trial counsel’s  subsequent attempt to proffer the
information the witnesses would have provided, Landrigan interrupted to add details
portraying himself in a less favorable light.  After his conviction and death sentence were
affirmed, Landrigan sought state post-conviction relief on the ground that trial counsel was
ineffective for failing to explore additional mitigating information concerning a “‘biological
component’ of his violent behavior by interviewing his biological father and other relatives.” 
The state post-conviction judge – who also presided at trial – rejected Landrigan’s assertion
that he would have cooperated with this effort, called his claim “frivolous,” and refused his
request for an evidentiary hearing. Landrigan pursued the claim in a subsequent federal habeas
petition.  After permitting expansion of the record, however, the district court concluded that
“Landrigan could not demonstrate that he was prejudiced by any error his counsel may have
made,” that he “could not make out even a ‘colorable’ ineffective-assistance-of-counsel
claim,” and that he was therefore not entitled to an evidentiary hearing.  550 U.S. at 472.  A
Ninth Circuit panel affirmed, but the en banc court disagreed, finding that trial counsel was
deficient in failing to conduct an adequate pre-trial investigation, and that the state post-
conviction court’s conclusion that Landrigan’s purported waiver covered all available
mitigating evidence was based on an unreasonable determination of the facts.  The en banc
Ninth Circuit therefore remanded the case for an evidentiary hearing. 

The Supreme Court began its discussion by noting that while district judges retain
discretion to hold evidentiary hearings, AEDPA’s changes to “the standards for granting
federal habeas relief” inform the exercise of that discretion. 550 U.S. at 473.  The Court
explained:

In deciding whether to grant an evidentiary hearing, a federal court must
consider whether such a hearing could enable an applicant to prove the
petition’s factual allegations, which, if true, would entitle the applicant to
federal habeas relief.  See, e.g., Mayes v. Gibson, 210 F. 3d 1284, 1287
(CA10 2000).  Because the deferential standards prescribed by §2254 control
whether to grant habeas relief, a federal court must take into account those
standards in deciding whether an evidentiary hearing is appropriate.  See id.,
at 1287-1288 (“Whether [an applicant’s] allegations, if proven, would entitle
him to habeas relief is a question governed by [AEDPA]”).  ¶  It follows that
if the record refutes the applicant’s factual allegations or otherwise precludes
habeas relief, a district court is not required to hold an evidentiary hearing.

550 U.S. at 474.
Having identified these principles, the Court went on to conclude that the district

court “was well within its discretion to determine that, even with the benefit of an evidentiary
hearing, Landrigan could not develop a factual record that would entitle him to habeas relief.”
550 U.S. at 475.  First, the Court observed that if Landrigan did instruct counsel “not to offer
any mitigating evidence,” “counsel’s failure to investigate further could not have been
prejudicial under Strickland.”  550 U.S. at 475.  The Court then found that Landrigan’s
colloquy provided a sufficient basis from which to conclude that the state court’s finding as
to the scope of his instruction to counsel was reasonable. Addressing the Ninth Circuit’s
findings that Landrigan’s prohibition had been limited to the two witnesses that were present
at trial, and that he could not have waived the presentation of other evidence because had not
developed that evidence, the Court found both that the evidence Landrigan sought to present
in federal habeas “overlaps” what his mother would have testified to at trial, and that, in any
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event, “Landrigan would have undermined the presentation of any mitigating evidence that
his attorney might have uncovered.” 550 U.S. at 477. After emphasizing that this case
involved a uniquely clear record of obstruction by a defendant, the Court concluded that the
district court did not abuse its discretion in finding that “Landrigan could not overcome
§2254(d)(2)’s bar to granting federal habeas relief.” 550 U.S. at  477.

The Court turned next to the Ninth Circuit’s ”two alternative reasons for holding that
Landrigan’s inability to make a showing of prejudice under Strickland did not bar any
potential habeas relief and, thus, an evidentiary hearing.” 550 U.S. at 477-78.  As to the first
– that the state court’s characterization of Landrigan’s claim as “frivolous” and “meritless”
involved an unreasonable application of the Court’s ineffective assistance of counsel
jurisprudence – the Court emphasized that this case was not like other cases.  “Neither
Wiggins nor Strickland,” the Court explained, “addresses a situation in which a client
interferes with counsel’s efforts to present mitigating evidence to a sentencing court. . . .
Indeed, we have never addressed a situation like this.” 550 U.S. at 478.  The Court also
distinguished Rompilla v. Beard, explaining that although “the defendant refused to assist in
the development of a mitigation case, [he] did not inform the court that he did not want
mitigating evidence presented.” 550 U.S. at 478. “In short,” the Court concluded, “at the time
of the Arizona postconviction court’s decision, it was not objectively unreasonable for that
court to conclude that a defendant who refused to allow the presentation of any mitigating
evidence could not establish Strickland prejudice based on his counsel’s failure to investigate
further possible mitigating evidence.” Id.

As to the second of the Ninth Circuit’s “alternative reasons” – that Landrigan’s
purported waiver was not “knowing and informed” – the Court noted that it had “never
imposed an ‘informed and knowing’ requirement upon a defendant’s decision not to introduce
evidence,” and that, even if such a requirement exists, “Landrigan cannot benefit from it, for
three reasons.”  550 U.S. at 479.  First, because he did not present this “claim” to the state
courts, “Landrigan failed to develop [it] . . ., and §2254(e)(2) therefore barred the District
Court from granting an evidentiary hearing on that basis.”  550 U.S. at 479.  Second, trial
counsel represented that he had “carefully explained to Landrigan the importance of
mitigating evidence,” and the record provided no basis for rejecting that representation.  Id. 
And third, Landrigan’s own remarks at trial indicated that he understood that the
consequences of his stance would include imposition of a death sentence. 

Finally, the Court found that the Ninth Circuit “erred in rejecting the District Court’s
finding that the poor quality of Landrigan’s alleged mitigating evidence prevented him from
making ‘a colorable claim’ of prejudice.” 550 U.S. at 480.  After noting that almost all of the
information Landrigan proposed to present at a federal hearing could have been presented
through his mother at trial, and that his “evidence was weak,” the Court concluded as follows:

Even assuming the truth of all the facts Landrigan sought to prove at the
evidentiary hearing, he still could not be granted federal habeas relief because
the state courts’ factual determination that Landrigan would not have allowed
counsel to present any mitigating evidence at sentencing is not an
unreasonable determination of the facts under §2254(d)(2) and the mitigating
evidence he seeks to introduce would not have changed the result.  In such
circumstances, a District Court has discretion to deny an evidentiary hearing. 

550 U.S. at 481.
Justice Stevens (joined by Souter, Ginsburg and Breyer, JJ.) dissented contending,

among other things, that the Court’s assessments seriously misrepresented Landrigan’s
proposed evidence, and that it’s conclusions about whether Landrigan would have permitted
the evidence to be presented, and the impact it could have had at sentencing, were skewed by
these misrepresentations and amounted to “pure guesswork.” 550 U.S. at 482.
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87) Roper v. Weaver, 550 U.S. 598 (2007) (per curiam).  The Court granted certiorari in this
Missouri capital case to “decide whether the Court of Appeals had exceeded its authority
under 28 U.S.C. §2254(d)(1) by setting aside a capital sentence on the ground that the
prosecutor’s closing statement was ‘unfairly inflammatory.’”  550 U.S. at 599.  After briefing
and oral argument, however, the Court dismissed the writ as improvidently granted.  The
Court noted that two other capital cases involving “essentially the same” closing arguments
by the same prosecutor resulted in grants of federal habeas relief under pre-AEDPA law. 550
U.S. at 599. In this case, Weaver filed his initial federal habeas petition before the AEDPA
took effect, but that petition was dismissed by the district court on the ground that Weaver’s
simultaneous pursuit of a writ of certiorari seeking Supreme Court review of the state court’s
denial of post-conviction relief rendered the petition unexhausted and required its dismissal.
Weaver re-filed his petition after the AEDPA took effect.  Noting Weaver’s contention that,
pursuant to Lawrence v. Florida, 549 U.S. 327 (2007), the AEDPA should not apply to his
case, the Court acknowledged that Lawrence “conclusively establishes that the district court
was wrong to” dismiss the pre-AEDPA petition, but found it “unnecessary to resolve” the
question of whether this “unusual procedural history” rendered “the AEDPA standard . . .
inapplicable . . .” 550 U.S. at 601.  “Regardless of the answer to that question,” the Court
concluded, “we find it appropriate to exercise our discretion to prevent these three virtually
identically situated litigants from being treated in a needlessly disparate manner, simply
because the District Court erroneously dismissed respondent’s pre-AEDPA petition.” 550 U.S.
at 601-02.

Chief Justice Roberts concurred in the result, but wrote separately to note, without
elaboration, that he did “not agree with all the reasons given in the per curiam for the
discretionary decision to dismiss the writ as improvidently granted . . .” 550 U.S. at 602.

Justice Scalia (joined by Thomas and Alito, JJ.) dissented, contending, inter alia, that
the district court’s erroneous dismissal of Weaver’s first petition did not justify “aborting this
argued case,” 550 U.S. at 603; and that the Eighth Circuit’s “grossly erroneous” decision
granting Weaver relief should not be permitted to remain “on the books,” 550 U.S. at 607.

88) Uttecht v. Brown, 551 U.S. 1 (2007).  In this Washington capital case, the Supreme Court (5
to 4) reversed the Ninth Circuit’s decision granting relief on respondent’s Witherspoon v.
Illinois challenge to the trial court’s removal of a prospective juror for cause.  The Court
(Kennedy, J., joined by Roberts, C.J., and Scalia, Thomas and Alito, JJ.) began by reviewing
its existing death qualification jurisprudence, which “establish at least four principles of
relevance here[:]”

First, a criminal defendant has the right to an impartial jury drawn from a
venire that has not been tilted in favor of capital punishment by selective
prosecutorial challenges for cause.  Second, the State has a strong interest in
having jurors who are able to apply capital punishment within the framework
state law prescribes.  Third, to balance these interests, a juror who is
substantially impaired in his or her ability to impose the death penalty under
the state-law framework can be excused for cause; but if the juror is not
substantially impaired, removal for cause is impermissible. Fourth, in
determining whether the removal of a potential juror would vindicate the
State’s interest without violating the defendant’s right, the trial court makes
a judgment based in part on the demeanor of the juror, a judgment owed
deference by reviewing courts.  Deference to the trial court is appropriate
because it is in a position to assess the demeanor of the venire, and of the
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individuals who compose it, a factor of critical importance in assessing the
attitude and qualifications of potential jurors. 

551 U.S. at 9 (internal citations omitted).  
Examining respondent’s claim in light of these principles, the Court initially noted

both that the voir dire record as a whole indicated that the trial judge had presided
evenhandedly over the jury selection process, and that all prospective jurors had been
provided with basic information about how a sentencing phase would proceed before
individual voir dire was conducted.  The Court then described the voir dire of the juror at
issue – Juror Z – and observed that, notwithstanding the instructions he had received, the juror
maintained “serious misunderstandings about his responsibility as a juror and an attitude
toward capital punishment that could have prevented him from returning a death sentence
under the facts of this case.” 551 U.S. at 13.  More specifically, the Court emphasized that
while Juror Z had “no general opposition to the death penalty or scruples against its
infliction,” his voir dire responses expressed less certainty where – as was the case under
Washington law – an opportunity for recidivism was foreclosed by the existence of life
without parole as the only alternative to a death sentence. 551 U.S. at  14.  The Court also
noted that after the prosecution lodged its challenge to Juror Z for cause, defense counsel
stated, “We have no objection.” 551 U.S. at 15.

Turning to the Ninth Circuit’s decision granting relief “years after the conclusion of
the voir dire,” the Court rejected the court of appeals’ determinations that the state court’s
decision was contrary to and involved an unreasonable application of federal law. 551 U.S.
at  15.  As to the former, the Court criticized the Ninth Circuit’s conclusion that the state
court’s failure to make a finding that Juror Z was “substantially impaired” amounted to an
application of the wrong legal standard.  The Court explained that “[t]his is an erroneous
summary of the State Supreme Court’s opinion.  The state court did make an explicit ruling
that Juror Z was impaired.” 551 U.S. at 16.  After identifying the location of that finding in
the state court’s opinion, the Court went on to add that, “[r]egardless, there is no requirement
in a case involving the Witherspoon-Witt rule that a state appellate court make particular
reference to the excusal of each juror. It is the trial court’s ruling that counts.” 551 U.S. at  17
(citing Early v. Packer, 537 U. S. 3, 9 (2002) (per curiam)).  

As to the state court’s application of the Witherspoon-Witt standard, the Court found
that the trial court had been “well within its discretion in granting the State’s motion to excuse
Juror Z.” 551 U.S. at 17. The Court explained that the trial court could have found “substantial
impairment” merely from the juror’s emphasis on future dangerousness, which would be
negated by the LWOP alternative to a death sentence. The Court also added the following:

[T]he trial court . . .  is entitled to deference because it had an opportunity to
observe the demeanor of Juror Z.  We do not know anything about his
demeanor, in part because a transcript cannot fully reflect that information
but also because the defense did not object to Juror Z’s removal. 
Nevertheless, the State’s challenge, Brown’s waiver of an objection, and the
trial court’s excusal of Juror Z support the conclusion that the interested
parties present in the courtroom all felt that removing Juror Z was appropriate
under the Witherspoon-Witt rule.  . . . ¶  Juror Z’s assurances that he would
consider imposing the death penalty and would follow the law do not
overcome the reasonable inference from his other statements that in fact he
would be substantially impaired in this case because there was no possibility
of release.  His assurances did not require the trial court to deny the State’s
motion to excuse Juror Z. 

551 U.S. at 18. 
The Court also emphasized that while the defense’s failure to object did not operate
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as a default under state law, the fact that defense counsel “offered no defense of Juror Z”
warranted consideration. 551 U.S. at 18.  This was so, the Court later explained, “because of
frequent defense objections to the excusal of other jurors and the trial court’s request that if
both parties wanted a juror removed, saying so would expedite the process.” “In that context,”
the Court concluded, defense counsel’s “no objection” comment “was not only a failure to
object but also an invitation to remove Juror Z.” 551 U.S. at 19-20. 

Before concluding that neither the trial nor state supreme courts’ decisions were
contrary to or involved an unreasonable application of federal law, the court observed as
follows:

The need to defer to the trial court’s ability to perceive jurors’ demeanor does
not foreclose the possibility that a reviewing court may reverse the trial
court’s decision where the record discloses no basis for a finding of
substantial impairment.  But where, as here, there is lengthy questioning of
a prospective juror and the trial court has supervised a diligent and thoughtful
voir dire, the trial court has broad discretion. 

551 U.S. at 20. 

Justice Stevens (joined by Souter, Ginsburg and Breyer, JJ.) dissented, contending
that the Court’s decision constituted an erosion of the “strict rule” authorizing removal of a
prospective juror only for “substantial impairment.” Among other criticisms, Justice Stevens
asserted as follows:

[T]the perverse result of [the Court’s] opinion is that a juror who is clearly
willing to impose the death penalty, but considers the severity of that
decision carefully enough to recognize that there are certain circumstances
under which it is not appropriate (e.g., that it would only be appropriate in
“severe situations,” App. 63), is “substantially impaired.”  It is difficult to
imagine, under such a standard, a juror who would not be considered so
impaired, unless he delivered only perfectly unequivocal answers during the
unfamiliar and often confusing legal process of voir dire and was willing to
state without hesitation that he would be able to vote for a death sentence
under any imaginable circumstance.  

551 U.S. at 43. 

Justice Breyer (joined by Souter, J.) also dissented to emphasize that defense
counsel’s “no objection” remark after Juror Z’s voir dire was “without significant legal effect”
under state law, and should therefore “play no role in [the Court’s] analysis.” 551 U.S. at  44-
45. 

89) Fry v. Pliler, 551 U.S. 112 (2007).  In this non-capital California murder case, the Court
unanimously held that “in §2254 proceedings a court must assess the prejudicial impact of
constitutional error in a state-court criminal trial under the ‘substantial and injurious effect’
standard set forth in Brecht [v. Abrahamson, 507 U. S. 619 (1993)], whether or not the state
appellate court recognized the error and reviewed it for harmlessness under the ‘harmless
beyond a reasonable doubt’ standard set forth in Chapman [v. California, 386 U. S. 18
(1967)].” 551 U.S. at 121-122.  Writing for the Court, Justice Scalia first established that
Brecht “did not turn on whether the state court itself conducted Chapman review,” and that
Brecht “clearly assumed that the Kotteakos standard [which was adapted from direct federal
review to federal habeas review in Brecht] would apply in virtually all §2254 cases.” 551 U.S.
at 117.  The Court then rejected petitioner’s contention that “§2254(d)(1), as interpreted in
[Mitchell v.] Esparza, [540 U.S. 12 (2003) (per curiam),] eliminates the requirement that a
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petitioner also satisfy Brecht’s standard [in addition to satisfying §2254(d)].” 551 U.S. at 119. 
The Court explained:

That conclusion is not suggested by Esparza, which had no reason to decide
the point.  Nor is it suggested by the text of AEDPA, which sets forth a
precondition to the grant of habeas relief . . ., not an entitlement to it. Given
our frequent recognition that AEDPA limited rather than expanded the
availability of habeas relief, . . . it is implausible that, without saying so,
AEDPA replaced the Brecht standard of “‘actual prejudice,’” with the more
liberal AEDPA/Chapman standard which requires only that the state court’s
harmless-beyond-a-reasonable-doubt determination be unreasonable.  That
said, it certainly makes no sense to require formal application of both tests
(AEDPA/Chapman and Brecht) when the latter obviously subsumes the
former. 

551 U.S. at 119-120 (internal citations omitted) (emphasis by the Court). 
Finally, the Court refused to review the Ninth Circuit’s determination that the state

trial court’s error in excluding third party guilt evidence from petitioner’s trial was harmless
under Brecht because “[t]hat argument . . . is not fairly encompassed within the question
presented.” 551 U.S. at 120.

Justice Stevens (joined by Souter and Ginsburg, JJ. and joined in part by Breyer, J.),
joined all of the Court’s opinion except its refusal to “answer the question whether the
constitutional error was harmless under . . . Brecht . . .” 551 U.S. at  122.  Justice Stevens
noted that the parties appeared to regard that question as fitting “within the awkwardly drafted
question that we agreed to review,” and that “our answer to the question . . . would emphasize
the important point that the Brecht standard . . . imposes a significant burden of persuasion
on  the State.” Id.  After pointing out that the jury – petitioner’s third after two previous juries
hung – deliberated for five weeks before returning a verdict, and that Chambers v. Mississippi
410 U.S. 284 (1973), error like that in this case “is by nature prejudicial,” Justice Stevens
could not “agree with the Ninth Circuit’s conclusion that the erroneous exclusion of
[petitioner’s evidence] was harmless under [Brecht].” 551 U.S. at 125.

Justice Breyer joined the Court’s determination that Brecht applies in all habeas cases,
and joined Justice Stevens’ call for review of the Ninth Circuit’s application of Brecht in this
case.  He wrote separately, however, to emphasize that prejudice is ordinarily inherent in true
Chambers error, and to state his view that the case should be remanded to the Ninth Circuit
for reconsideration of whether Chambers error actually occurred in this case.

90) Bowles v. Russell, 551 U.S. 205 (2007).  In this non-capital habeas case, the Court (Thomas,
J., joined by Roberts, C.J., Scalia, Kennedy and Alito, JJ.) held that petitioner’s untimely
notice of appeal deprived the court of appeals of jurisdiction, notwithstanding the fact that it
was filed in reliance upon a district court order purporting to extend the time for filing. The
Court began by describing 28 U.S.C. §2107 (a) and Rule 4(a)(6), which set the filing period
for a notice of appeal and prescribe the procedure under which a district court may reopen the
time for filing “‘for a period of 14 days after the date when its order to reopen is entered . .
.’” 551 U.S. at 208.  The Court then noted that it has “long held that the taking of an appeal
within the prescribed time is “‘mandatory and jurisdictional,’” 551 U.S. at 209, and explained
that petitioner’s non-compliance with the statutory deadline established by §2107 “deprived
the Court of Appeals of jurisdiction.” 551 U.S. at 213.  The Court went on to reject
petitioner’s request that his untimeliness be excused under the “‘unique circumstances’
doctrine,” reasoning that, “[b]ecause this Court has no authority to create equitable exceptions
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to jurisdictional requirements, use of the ‘unique circumstances’ doctrine is illegitimate.” 551
U.S. at 214. The Court concluded by observing that, “[i]f rigorous rules like the one applied
today are thought to be inequitable, Congress may authorize courts to promulgate rules that
excuse compliance with the statutory time limits.” Id.

Justice Souter (joined by Stevens, Ginsburg and Breyer, JJ.) dissented, contending,
inter alia, that “[i]t is intolerable for the judicial system to treat people this way, and there is
not even a technical justification for condoning this bait and switch.” 551 U.S. at 215.

91) Panetti v. Quarterman, 551 U.S. 930 (2007).  In this Texas capital case, the Court (5-4)
reversed the denial of relief on petitioner’s Ford v. Wainwright, 477 U.S. 399 (1986), claim
and remanded for further proceedings.  After the conclusion of the first round of federal
habeas review, the Texas state court set petitioner’s execution date, and petitioner responded
with a state habeas challenge to his competency to be executed, which was summarily
dismissed.  Petitioner then returned to the federal habeas court with a petition challenging his
competency and a request to stay his execution to permit review of the competency claim. 
The district court granted the stay and petitioner returned to state court and renewed his
request for a determination of his competency.  Petitioner supported his state court challenge
with written statements from a psychologist and a law professor, and moved for, inter alia,
appointment of counsel, funding for expert assistance, a competency hearing, and a transcript
of the proceedings.  While the state court initially pledged to hold a status conference, it
reneged on that pledge (and informed only the prosecution that it was doing so) in favor
appointing its own experts, without input from the parties, to examine petitioner’s competency
claim.  After the court-selected experts reported that petitioner was malingering, petitioner –
still without appointed counsel, funds for expert assistance, or a proceeding at which to
challenge the court’s experts’ conclusions – renewed his requests for those items and
explained their importance to a fair determination of the issues. The state court responded by
closing the case.  Petitioner did not appeal this action, but instead returned to federal district
court, where he secured appointment of counsel, funds for expert assistance, and an
evidentiary hearing.  The district court found that the state court proceedings had been
inadequate under both state law and Ford, but denied relief on the merits because petitioner
satisfied the Fifth Circuit’s test for competency, which required only that he “know no more
than the fact of his impending execution and the factual predicate for the execution.”  Against
this background, the Supreme Court addressed several issues.

Writing for the Court, Justice Kennedy (joined by Stevens, Souter, Ginsburg, and
Breyer, JJ.)  began by resolving the jurisdictional question left open in Stewart v. Martinez-
Villareal, 523 U.S. 637 (1998), i.e., whether a Ford claim presented for the first time in a
second federal habeas petition should be treated as “second or successive” and subjected to
the requirements of 28 U.S.C. §2244(b).  Noting the state’s acknowledgment that Ford claims
“are not ripe until after the time has run to file a first federal habeas petition,” and that a rule
mandating that prisoners include unripe Ford claims in first habeas petitions would be
“counterintuitive” and “would add to the burden imposed on courts, applicants, and the States,
with no clear advantage to any,” the Court took a more pragmatic approach. 551 U.S. at 943. 
Looking to “‘the implications for habeas practice,’” 551 U.S. at  943, the Court held that
“Congress did not intend the provisions of AEDPA addressing ‘second or successive’
petitions to govern a filing in the unusual posture presented here: a §2254 application raising
a Ford-based incompetency claim filed as soon as that claim is ripe.” 551 U.S. at 945. Thus,
“[t]he statutory bar on ‘second or successive’ applications does not apply to a Ford claim
brought in an application filed when the claim is first ripe.” 551 U.S. at 947.

Having resolved the jurisdictional question, the Court moved on to consideration of
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petitioner’s Ford claim.  Before discussing the constitutional merits, the Court addressed
petitioner’s contention that the state court proceedings involved an unreasonable application
of Ford, and “agree[d] with petitioner that no deference is due.”551 U.S. at 948.  First, the
Court observed that, “[w]hen there is no majority opinion, the narrower holding controls,” and
found that, “[u]nder this rule, Justice Powell’s opinion [in Ford] constitutes the ‘clearly
established’ law for purposes of §2254 and sets the minimum procedures a State must provide
to a prisoner raising a Ford-based competency claim.” 551 U.S. at 949.  After outlining the
procedural guarantees prescribed by Ford, the Court identified a series of defects in the state
court’s handling of petitioner’s claim.  For example, the state court:  (1) refused to transcribe
the proceedings; (2) failed to supply petitioner with evenhanded or accurate information about
the proceedings; (3) may have violated state law by failing to hold a competency hearing; (4)
appeared to reject petitioner’s claim “solely on the basis of the examinations performed by the
psychiatrists it had appointed -- precisely the sort of adjudication Justice Powell warned would
‘invit[e] arbitrariness and error,’” 551 U.S. at 949; (5) “failed to provide petitioner with an
adequate opportunity to submit expert evidence in response to the report filed by the court-
appointed experts” after leading petitioner’s counsel to reasonably believe that the outstanding
request for funds with which to consult experts would be ruled upon, 551 U.S. at  951; and
(6) “failed to provide petitioner with a constitutionally adequate opportunity to be heard,”551
U.S. at 952.  With regard to the implications of these defects under §2254(d), the Court stated
that “[t]he state court’s denial of certain of petitioner’s motions rests on an implicit finding:
that the procedures it provided were adequate to resolve the competency claim. . . . [T]his
determination cannot be reconciled with any reasonable application of the controlling standard
in Ford.” 551 U.S. at 952-953. “That the standard is stated in general terms,” the Court
emphasized, “does not mean the application was reasonable.” 551 U.S. at 953; see also id.
(quoting Carey v. Musladin, (Kennedy, J., concurring in judgment))  (“AEDPA does not
‘require . . . some nearly identical factual pattern before a legal rule must be applied’”); id.
(quoting Lockyer v. Andrade, 538 U.S. 63, 76 (2003)) (“application of a principle [can be]
unreasonable when it involves a set of facts ‘different from those of the case in which the
principle was announced’”).  Finally, the Court concluded as follows with regard to §2254(d):

When a state court’s adjudication of a claim is dependent on an antecedent
unreasonable application of federal law, the requirement set forth in
§2254(d)(1) is satisfied.  A federal court must then resolve the claim without
the deference AEDPA otherwise requires. . . . Here, due to the state court’s
unreasonable application of Ford, the factfinding procedures upon which the
court relied were ‘not adequate for reaching reasonably correct results’ or, at
a minimum, resulted in a process that appeared to be ‘seriously inadequate
for the ascertainment of the truth.’”

551 U.S. at 953 (quoting Ford, 477 U.S. at 423-24 (Powell, J., concurring in part and
concurring in judgment)).

Turning at last to the merits of petitioner’s Ford claim, the Court found “much in the
record to support the conclusion that petitioner suffers from severe delusions,” and identified
the “legal inquiry” as “whether these delusions can be said to render him incompetent.” 551
U.S. at 956.  While the Fifth Circuit resolved this question against petitioner by confining the
competency inquiry to whether petitioner was aware “that he [is] going to be executed and
why he [is] going to be executed,” the Court found this standard “too restrictive.” 551 U.S.
at 956 (internal quotation marks omitted).  The Court explained that whereas Justice Powell’s
opinion in Ford construed the Eighth Amendment to forbid the execution of “those who are
unaware of the punishment they are about to suffer and why they are to suffer it,” the Fifth
Circuit’s rule “treats a prisoner’s delusional belief system as irrelevant if the prisoner knows
that the State has identified his crimes as the reason for his execution.” 551 U.S. at 958. 
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Observing that “[t]he principles set forth in Ford are put at risk by a rule” like the Fifth
Circuit’s, the Court found that “[a] prisoner’s awareness of the State’s rationale for an
execution is not the same as a rational understanding of it.  Ford does not foreclose inquiry
into the latter.” 551 U.S. at 959. Here, the record indicated that petitioner “suffers from a
severe, documented mental illness that is the source of gross delusions preventing him from
comprehending the meaning and purpose of the punishment to which he has been sentenced.”
551 U.S. at 960. “This argument,” the Court held, “should have been considered.” Id.  Finally,
the Court made clear that it was not attempting “to set down a rule governing all competency
determinations,” noting that the record was not sufficiently informative due to the district
court having been bound by the Fifth Circuit’s unduly restrictive test at the time the record
was developed. 551 U.S. at 960-961. Describing the need for a remand for further
consideration, the Court observed that “[t]he conclusions of physicians, psychiatrists, and
other experts in the field will bear upon the proper analysis . . . [a]nd there is precedent to
guide a court conducting the Eighth Amendment analysis.” 551 U.S. at 962 (citing Roper v.
Simmons, 543 U.S. 551, 560-564 (2005); Atkins v. Virginia, 536 U.S. 304, 311-314 (2005);
Ford, 477 U.S. at 406-410). 

Justice Thomas (joined by Roberts, C.J., and Scalia and Alito, JJ.) dissented
contending that petitioner’s claim should have been dismissed as second or successive because
it was not presented, unripe, in his first federal habeas petition, that the state court’s decision
did not involve an unreasonable application of Ford because petitioner had not presented that
court with enough to trigger Ford’s procedural requirements, and that the Court’s holding –
“that the Eighth Amendment requires ‘rational understanding,’” 551 U.S. at 980 – lacked
support in existing Eight Amendment jurisprudence.

92) Allen v. Siebert, 552 U.S. 3 (2007) (per curiam).  The Supreme Court (7 to 2) granted
certiorari and reversed the Eleventh Circuit’s order reversing the district court’s dismissal of
the §2254 petition as untimely in this Alabama capital case.  Although petitioner’s state post-
conviction relief petition had been dismissed as untimely by the state courts, the Eleventh
Circuit distinguished this case from Pace v. DiGuglielmo, 544 U.S. 408 (2005) (untimely state
post-conviction relief application is not “properly filed” under §2244(d)(2)), on the ground
that the Pennsylvania limitations period at issue in Pace was jurisdictional, while the Alabama
limitations period applied to Siebert operated as an affirmative defense. The Supreme Court
rejected this distinction, finding that the Eleventh Circuit’s “carve-out of time limits that
operate as affirmative defenses is inconsistent with our holding in Pace.” 552 U.S. at 5.  The
Court went on to explain:

[O]ur holding in Pace turned not on the nature of the particular time limit
relied upon by the state court, but rather on the fact that time limits generally
establish “conditions to filing” a petition for state postconviction relief. 
Whether a time limit is jurisdictional, an affirmative defense, or something
in between, it is a “condition to filing,” – it places a limit on how long a
prisoner can wait before filing a postconviction petition.  The fact that
Alabama’s Rule 32.2(c) is an affirmative defense that can be waived (or is
subject to equitable tolling) renders it no less a “filing” requirement than a
jurisdictional time bar would be; it only makes it a less stringent one. 

552 U.S. at 6 (quoting Artuz v. Bennett, 531 U.S. 4, 9 (2000)).  
Having concluded that Siebert’s untimely state post-conviction petition did not toll

the federal limitations period during the approximately four post-AEDPA years it remained
before the state courts, the Court reversed the Eleventh Circuit’s judgment and remanded the
case. 
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Justice Stevens (joined by Ginsburg, J.) dissented, contending that “[t]here is an
obvious distinction between time limits that go to the very initiation of a petition, and time
limits that create an affirmative defense that can be waived,” and that “only the former ... can
even arguably provide a reasonable basis for concluding that an untimely petition has not been
‘properly filed.’” 552 U.S. at 8.

93) Wright v. Van Patten, 552 U.S. 120 (2008) (per curiam).  After the Supreme Court vacated
the Seventh Circuit’s earlier grant of relief and remanded for reconsideration in light of Carey
v. Musladin, 549 U.S. 70 (2006), the Seventh Circuit adhered to its conclusion that relief was
required.  The Supreme Court again granted certiorari, and this time reversed.  Respondent’s
claim was that his Sixth Amendment right to counsel had been violated as a result of his
attorney’s participation in his Wisconsin guilty plea hearing via speaker phone.  While the
state courts rejected respondent’s claim for failure to satisfy Strickland v. Washington, the
Seventh Circuit held that respondent’s claim should have been assessed under United States
v. Cronic, which permits a presumption of prejudice where a defendant has been denied
counsel, rather than under the more demanding Strickland standard. 

The Supreme Court disagreed.  After explaining that Strickland “ordinarily applies
to claims of ineffective assistance of counsel at the plea hearing stage,” and that “it was in a
different context that Cronic ‘recognized a narrow exception ...,’” the Court observed as
follows:

No decision of this Court ... squarely addresses the issue in this case ... or
clearly establishes that Cronic should replace Strickland in this novel factual
context. Our precedents do not clearly hold that counsel's participation by
speaker phone should be treated as a “complete denial of counsel,” on par
with total absence. ...  The question is not whether counsel in those
circumstances will perform less well than he otherwise would, but whether
the circumstances are likely to result in such poor performance that an
inquiry into its effects would not be worth the time. ... Our cases provide no
categorical answer to this question ... ¶  Because our cases give no clear
answer to the question presented, let alone one in Van Patten’s favor, “it
cannot be said that the state court ‘unreasonabl[y] appli[ed] clearly
established Federal law.’ ” Under the explicit terms of §2254(d)(1), therefore,
relief is unauthorized.

552 U.S. at 125 (internal citations omitted).

Justice Stevens concurred in the judgment, indicating that he saw merit in
respondent’s Sixth Amendment claim, but recognizing that a lack of clarity in the reach of the
holding articulated in Cronic prevented the state court’s use of Strickland rather than Cronic
from constituting an unreasonable application of clearly established federal law.

94) Danforth v. Minnesota, 552 U.S. 264 (2008).  In this Minnesota child sexual assault case
involving a Confrontation Clause challenge under Crawford v. Washington asserted in state
post-conviction proceedings, the Supreme Court addressed “whether Teague [v. Lane, 489
U.S. 288 (1989),] constrains the authority of state courts to give broader effect to new rules
of criminal procedure than is required by that opinion.” 552 U.S. at 266.  The Court (Stevens,
J., joined by Scalia, Souter, Thomas, Ginsburg, Breyer and Alito, JJ.) held that Teague
imposes no such constraint.  

Before resolving the question presented, the Court paused to clarify what is meant by
“retroactivity” and “new rule,” explaining as follows:

[W]e note at the outset that the very word “retroactivity” is misleading
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because it speaks in temporal terms. “Retroactivity” suggests that when we
declare that a new constitutional rule of criminal procedure is
“nonretroactive,” we are implying that the right at issue was not in existence
prior to the date the “new rule” was announced. But this is incorrect. ... [T]he
source of a “new rule” is the Constitution itself, not any judicial power to
create new rules of law. Accordingly, the underlying right necessarily
pre-exists our articulation of the new rule. What we are actually determining
when we assess the “retroactivity” of a new rule is not the temporal scope of
a newly announced right, but whether a violation of the right that occurred
prior to the announcement of the new rule will entitle a criminal defendant
to the relief sought.

552 U.S. at 271.
With the distinction between the existence of rights and the availability of remedies

for their violation established, the Court went on to trace the development of its nonetroactvity
jurisprudence, and to explain why Teague does not reach the question whether state courts on
collateral review are bound by its rule.  As to the latter point, the Court first noted that “not
a word” in Teague suggests that it reaches state courts’ authority to apply “new rules” to a
broader class than Teague requires.  Next, the Court identified Teague as one of a set of
Supreme Court decisions, all issued under color of the Court’s power to interpret the habeas
corpus statutes, meant to “adjust the scope of the writ in accordance with equitable and
prudential considerations.” “Since Teague is based on statutory authority that extends only
to federal courts applying a federal statute,” the Court continued, “it cannot be read as
imposing a binding obligation on state courts.”  552 U.S. at 278-279.  Third, the Court added
that “the text and reasoning of Justice O’Connor’s opinion [in Teague] also illustrate that the
rule was meant to apply only to federal courts considering habeas corpus petitions challenging
state-court criminal convictions.” 552 U.S. at  279.  In support of this assertion, the Court
noted Teague’s multiple references to the writ of habeas corpus, and observed as follows: 

If anything, considerations of comity militate in favor of allowing state courts
to grant habeas relief to a broader class of individuals than is required by
Teague. And while finality is, of course, implicated in the context of state as
well as federal habeas, finality of state convictions is a state interest, not a
federal one. It is a matter that States should be free to evaluate, and weigh the
importance of, when prisoners held in state custody are seeking a remedy for
a violation of federal rights by their lower courts.

552 U.S. at 279-280.
The court went on to summarize its holding as follows:
In sum, the Teague decision limits the kinds of constitutional violations that
will entitle an individual to relief on federal habeas, but does not in any way
limit the authority of a state court, when reviewing its own state criminal
convictions, to provide a remedy for a violation that is deemed
“nonretroactive” under Teague.

552 U.S. at 282.
Finally, after addressing and rejecting the state’s contention that two prior cases

require a contrary outcome, the Court again emphasized that its nonretroactivity jurisprudence
is concerned with limiting the availability of a remedy in certain classes of cases:

It is important to keep in mind that our jurisprudence concerning the
“retroactivity” of “new rules” of constitutional law is primarily concerned,
not with the question whether a constitutional violation occurred, but with the
availability or nonavailability of remedies. ... ¶  A decision by this Court that
a new rule does not apply retroactively under Teague does not imply that
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there was no right and thus no violation of that right at the time of trial-only
that no remedy will be provided in federal habeas courts. It is fully consistent
with a government of laws to recognize that the finality of a judgment may
bar relief. It would be quite wrong to assume, however, that the question
whether constitutional violations occurred in trials conducted before a certain
date depends on how much time was required to complete the appellate
process.

552 U.S. at 290-291.

Chief Justice Roberts (joined by Kennedy, J.) dissented, contending that the
retroactivity of a constitutional rule is a question of federal law such that state courts must be
bound by Supreme Court determinations, and that the Court’s decision to the contrary in this
case impermissibly undermines uniformity.

95) Boumediene v. Bush, 553 U.S. 723 (2008).  In this appeal from the D.C. Circuit, the Court
(Kennedy, J., joined by Stevens, Souter, Ginsburg and Breyer, JJ.) held that the petitioners –
alien prisoners detained as enemy combatants at Guantanamo Bay – “have the habeas corpus
privilege,” and that the procedures established by the Detainee Treatment Act of 2005 (DTA)
“are not an adequate and effective substitute for habeas corpus,” such that the Military
Commissions Act of 2006 (MCA) “operates as an unconstitutional suspension of the writ.”
553 U.S. at 732. 

The Court began by determining that “Art. I, §9, cl. 2 of the Constitution has full
effect at Guantanamo Bay,” and that, “[i]f the privilege of habeas corpus is to be denied to the
detainees [there], Congress must act in accordance with the requirements of the Suspension
Clause.” 553 U.S. at 771.  After acknowledging that its existing “case law does not contain
extensive discussion of standards defining suspension of the writ or of circumstances under
which suspension has occurred,” id. at 773, the Court found that the DTA and MCA under
review in this case “were intended to circumscribe habeas review,” id. at 776, and that §7 of
the MCA “eliminates habeas review for these petitioners,” id. at 777.  

Turning to whether the procedures provided by the DTA were adequate “as a
substitute for habeas corpus,” the Court held that they were not. 553 U.S. at 779.  While the
Court did “not endeavor to offer a comprehensive summary of the requisites for an adequate
substitute for habeas corpus,” it did “consider it uncontroversial ... that the privilege of habeas
corpus entitles the prisoner to a meaningful opportunity to demonstrate that he is being held
pursuant to ‘the erroneous application or interpretation’ of relevant law.” Id. (quoting INS v.
St. Cyr, 533 U.S. 289, 302 (2001)).  After further noting that “the necessary scope of habeas
review in part depends upon the rigor of any earlier proceedings,” id. at 781, the Court
recognized that, in these cases, there were no prior formal proceedings because the petitioners
were detained by executive order, that the non-habeas procedures made available to the
detainees did not provide for the assistance of counsel, or for disclosure of all of the
allegations against the prisoner, and that “there are in effect no limits on the admission of
hearsay evidence,” which meant that “the detainee’s opportunity to question witnesses is
likely to be more theoretical than real.” Id. at 784.  Based on these observations, the Court
concluded that “even when all the parties involved in this process act with diligence and in
good faith, there is considerable risk of error in the tribunal’s findings of fact. ... And given
that the consequence of error may be detention of persons for the duration of hostilities that
may last a generation or more, this is a risk too significant to ignore.” Id. at 785.  The Court
went on to explain as follows with regard to the basic requirements of habeas review in this
context:

For the writ of habeas corpus, or its substitute, to function as an effective and
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proper remedy in this context, the court that conducts the habeas proceeding
must have the means to correct errors that occurred during the CSRT
proceedings. This includes some authority to assess the sufficiency of the
Government’s evidence against the detainee. It also must have the authority
to admit and consider relevant exculpatory evidence that was not introduced
during the earlier proceeding. Federal habeas petitioners long have had the
means to supplement the record on review, even in the postconviction habeas
setting. ... Here that opportunity is constitutionally required.

553 U.S. at 786.  The Court later added that “when the judicial power to issue habeas corpus
properly is invoked the judicial officer must have adequate authority to make a determination
in light of the relevant law and facts and to formulate and issue appropriate orders for relief,
including, if necessary, an order directing the prisoner’s release.” Id. at 787.  After further
discussion of the ways in which DTA review fails to satisfy these basic requirements, the
Court concluded that “MCA §7 thus effects an unconstitutional suspension of the writ.” Id.
at 792. 

Finally, the Court concluded that there are no “prudential barriers to habeas corpus
review” in these cases.  553 U.S. at 793.  The Court explained:  

In some of these cases six years have elapsed without the judicial oversight
that habeas corpus or an adequate substitute demands. And there has been no
showing that the Executive faces such onerous burdens that it cannot respond
to habeas corpus actions. To require these detainees to complete DTA review
before proceeding with their habeas corpus actions would be to require
additional months, if not years, of delay. The first DTA review applications
were filed over a year ago, but no decisions on the merits have been issued.
While some delay in fashioning new procedures is unavoidable, the costs of
delay can no longer be borne by those who are held in custody. The detainees
in these cases are entitled to a prompt habeas corpus hearing.

Id. at 794-95.  The Court concluded with the observation that “[t]he laws and Constitution are
designed to survive, and remain in force, in extraordinary times. Liberty and security can be
reconciled; and in our system they are reconciled within the framework of the law. The
Framers decided that habeas corpus, a right of first importance, must be a part of that
framework, a part of that law.” Id. at 798. 

Justice Souter (joined b Ginsburg and Breyer, JJ.) concurred, writing separately to
emphasize that the Court’s decision flowed naturally from its prior decisions in earlier
Guantanamo Bay cases, and that the issues surrounding review of prisoners’ detention there
had persisted for years:  “After six years of sustained executive detentions in Guantanamo,
subject to habeas jurisdiction but without any actual habeas scrutiny, today’s decision is no
judicial victory, but an act of perseverance in trying to make habeas review, and the obligation
of the courts to provide it, mean something of value both to prisoners and to the Nation.” 553
U.S. at 801. 

Chief Justice Roberts (joined by Scalia, Thomas and Alito, JJ.) dissented, criticizing
the Court for striking down the “most generous set of procedural protections ever afforded
aliens detained by this country” and replacing them “with a set of shapeless procedures to be
defined by the federal courts at some future date.” 553 U.S. at 801.

Justice Scalia (joined by Roberts, CJ., and Thomas and Alito, JJ.) also dissented,
disagreeing with the Court’s decision to extend the writ of habeas corpus to “aliens abroad,”
and asserting, inter alia, that “[t]he game of bait-and-switch that today’s opinion plays upon
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the Nation’s Commander in Chief will make the war harder on us.  It will almost certainly
cause more Americans to be killed.” Id. at 828.

96) Hedgpeth v. Pulido, 555 U.S. 57 (2008) (per curiam).  In this California non-capital murder
case, the Supreme Court held that the error which results when a jury is instructed on
alternative theories of guilt, one of which is invalid, is not structural error, but is instead trial
error which is subject to harmless error analysis.  Pulido’s jury had returned a general verdict
finding him guilty after receiving such a defective instruction.  In affirming the district court’s
grant of federal habeas relief, the Ninth Circuit relied upon Stromberg v. California, 283 U.S.
359 (1931), and Yates v. United States, 354 U.S. 298 (1957), to conclude that the instruction
constituted structural error, and explained that this error mandated relief unless the reviewing
court could be “‘absolutely certain’ that the jury relied on a valid ground” for conviction.  555
U.S. at 62.  After explaining that Stromberg and Yates had been decided before Chapman v.
California, 386 U.S. 18 (1967), established that constitutional errors can be harmless, and that
a series of post-Chapman cases had held that other forms of instructional error were subject
to harmless error analysis, the Court agreed with the parties that the Ninth Circuit had “erred
by treating the instructional error in this case as structural ....” Id. at 61.  The Court further
agreed that “the required prejudice analysis should be governed by Brecht’s ‘substantial and
injurious effect’ standard.” Id. at 61-62.  The Court went on to reject Pulido’s contention that
the Ninth Circuit’s decision should be affirmed because that court had “effectively engaged
in the Brecht analysis” despite its statements characterizing the error as structural.  Id. 
Expressing “no view on whether Pulido is entitled to habeas relief,” the Court concluded by
remanding the case “to the Court of Appeals for application of Brecht in the first instance.” 
Id. at 62.

Justice Stevens (joined by Souter and Ginsburg, JJ.) dissented, contending that this
case “did not warrant this Court’s review and does not now merit a remand.” 555 U.S. at 63. 
“[A]lthough the Court of Appeals called the error in this case by the wrong name,” Justice
Stevens explained, “it performed substantially the same analysis and reached the same
conclusion as the District Court did when it applied the standard prescribed by Brecht.” Id.
at 68.

97) Jimenez v. Quarterman, 555 U.S. 113 (2009).  The Supreme Court (Thomas, J.) unanimously
reversed the dismissal as untimely of petitioner’s §2254 petition challenging his Texas
robbery conviction.  Several years after petitioner’s original state court direct appeal was
dismissed, the Texas Court of Criminal Appeals granted him leave to pursue an out-of-time
direct appeal, and later affirmed his conviction.  Petitioner later filed a federal habeas petition,
contending that the petition was timely under 28 U.S.C. §2244(d)(1)(A) because it was filed
within one year (excluding time tolled pursuant to §2244(d)(2)) of the date on which the
second direct appeal was concluded.  The district court disagreed, holding that the federal
limitations period began to run at the conclusion of the first direct appeal, and that the state
court’s decision to permit a second, out-of-time appeal did not restart the clock.  The Fifth
Circuit upheld the district court’s decision by denying a certificate of appealability.

Beginning, “as with any question of statutory interpretation, ... with the plain language
of the statute,” the Supreme Court found that “the latter date controls.” 555 U.S. at 119.  After
summarizing its prior determinations concerning the time at which a conviction becomes
“final,” and finding “no reason to depart from this settled understanding, which comports with
the most natural reading of the statutory text,” the Court found that “direct review cannot
conclude for purposes of §2244(d)(1)(A) until the ‘availability of direct appeal to the state
courts,’ and to this Court, has been exhausted.” Id. at 119 (citations omitted).  “Under the

Recent Habeas Decisions  112 -- SCT



statutory definition,” the Court continued, “once the Texas Court of Criminal Appeals
reopened direct review of petitioner’s conviction ..., petitioner’s conviction was no longer
final for purposes of §2244(d)(1)(A).” Id. at 120.  The Court concluded by stating its holding
as follows:

Our decision today is a narrow one. We hold that, where a state court grants
a criminal defendant the right to file an out-of-time direct appeal during state
collateral review, but before the defendant has first sought federal habeas
relief, his judgment is not yet “final” for purposes of §2244(d)(1)(A).  In such
a case, “the date on which the judgment became final by the conclusion of
direct review or the expiration of the time for seeking such review” must
reflect the conclusion of the out-of-time direct appeal, or the expiration of the
time for seeking review of that appeal.  

555 U.S. at 121.

98) Waddington v. Sarausad, 555 U.S. 179 (2009).  The Supreme Court (Thomas, J., joined by
Roberts, C.J., Scalia, Kennedy, Breyer and Alito, JJ.) reversed the Ninth Circuit’s grant of
relief in this Washington second degree murder case.  The prosecution’s evidence indicated
that Sarausad was the driver of a car from which a passenger committed a gang-related
driveby shooting.  At trial, Sarausad admitted knowledge that a fight with a rival gang was
likely, but denied any knowledge that his passenger intended to shoot anyone from the car,
and argued that this lack of knowledge foreclosed accomplice liability for murder under state
law.  The prosecution contended that Sarausad did know that a shooting was likely, and
argued in closing that Sarausad was guilty under an “in for a dime, in for a dollar” theory of
accomplice liability.  Although the trial court’s accomplice liability instruction tracked
verbatim the Washington statute’s requirement that a defendant aid or facilitate commission
of “the crime” committed by the principal, the jury sent several questions expressing
confusion over the scope of accomplice liability before eventually finding Sarausad guilty. 
On direct appeal, the Washington Court of Appeals endorsed the prosecution’s “in for a dime,
in for a dollar” characterization as an appropriate expression of the requirement that “an
accomplice must have ‘general knowledge’ that the crime will occur, but need not have the
specific intent required for that crime’s commission.” 555 U.S. at 186.  In a different case
decided a short time later, the Washington Supreme Court questioned the accuracy of the “in
for a dime, in for a dollar” characterization “because an accomplice must have knowledge of
‘the crime’ that occurs.” Id. at 186-87.  Unlike Sarausad’s case, however, the jury instruction
in the second case permitted a finding of accomplice liability based on knowledge that “a
crime” would be committed.  Recognizing the distinction between “a crime” and “the crime,”
the Washington Supreme Court “explicitly reaffirmed” that “instructions linking an
accomplice’s knowledge to ‘the crime[]’ ... comport[ed] with Washington law.” Id. at 187. 
In state post-conviction proceedings, Sarausad claimed that although the instruction in his case
used the correct “the crime” formulation, the prosecutor’s repeated references to “in for a
dollar, in for a dime” necessitated a clarifying instruction to prevent jury confusion.  The
Washington Court of Appeals disagreed, reasoning that the record as a whole showed that the
prosecutor consistently argued that Sarausad had knowledge that a shooting was likely, and
that the one possible exception to this pattern was not prejudicial.  In the federal habeas
proceedings that followed, the district court granted relief on the ground that the record
contained “ample evidence” of juror confusion. 555 U.S. at 189.  The Ninth Circuit affirmed,
finding that the state post-conviction court’s denial of relief despite ambiguity in the jury
instructions and the existence of a “reasonable likelihood that the jury ... applied the
challenged instruction in a way that violates the Constitution” involved an unreasonable
application of Estelle v. McGuire, 502 U.S. 62 (1991), Sandstrom v. Montana, 442 U.S. 510
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(1979), and In re Winship, 397 U.S. 358 (1970). Id. at 190 (internal quotation marks omitted). 
The Supreme Court began its analysis of the Ninth Circuit’s decision by observing

that its cases “place[] an ‘especially heavy’ burden on a defendant who, like Sarausad, seeks
to show constitutional error from a jury instruction that quotes a state statute,” and that “the
pertinent question” in this case is “‘whether the ailing instruction by itself so infected the
entire trial that the resulting conviction violated due process.’” 555 U.S. at 190-91 (quoting
Estelle, 502 U.S. at 72).  From there, the Court quickly found that “[t]he Washington courts
reasonably concluded that the trial court’s instruction to the jury” –  which “parroted the
language of the statute” – “was not ambiguous.” Id. at 191.  “It is impossible,” the Court
explained, “to assign any meaning to this instruction different from the meaning given to it
by the Washington courts,” and “the Court of Appeals’ 28 U.S.C. § 2254(d)(1) inquiry should
have ended there.”  Id.

The Court next determined that, even if the instruction had been ambiguous, the state
courts “reasonably applied this Court’s precedent when they determined that there was no
‘reasonable likelihood’ that the prosecutor’s closing argument caused [the] jury to apply the
instruction in [an unconstitutional] way ....” 555 U.S. at 193.  The Court explained that the
prosecutor’s arguments consistently relied upon a theory of guilt permissible under the state
statute, and that, “[g]iven the strength of the evidence supporting the conviction, along with
the jury’s failure to convict [Sarausad’s co-defedendant] ... it was not objectively unreasonable
for the Washington courts to conclude that the jury convicted Sarausad only because it
believed that he, unlike [the co-defendant], had knowledge of more than just a fistfight.”  Id.
at 193-94  With regard to the Ninth Circuit’s decision to the contrary, the Court disagreed with
the court of appeals’ characterization of the evidence against Sarausad as “thin.” Id. at 194. 
The Court also criticized the Ninth Circuit’s reliance on the impact of the prosecutor’s “in for
a dime, in for a dollar” arguments:

[T]he Washington Court of Appeals conducted an in-depth analysis of the
prosecutor’s argument and reasonably found that it contained, at most, one
problematic hypothetical. ... On habeas review, the Court of Appeals should
not have dissected the closing argument and exaggerated the possible effect
of one hypothetical in it.

555 U.S. at 194-95.  Finally, the Court rejected the Ninth Circuit’s reliance on the jury
questions as proof of confusion, explaining that its cases establish that where a trial judge
responds to a question by reference to a constitutionally adequate instruction, the absence of
further followup questions warrants a presumption that the jury resolved its concern and
appropriately applied the charge.  See 555 U.S. at 195-96.

Justice Souter (joined by Stevens and Ginsburg, JJ.) dissented.  He began by
questioning the majority’s reliance upon the “general rule” that an instruction incorporating
a clear statute is almost always sufficient, observing that this rule only works when the statute
is clear enough to reliably produce the correct result, and that the statute at issue in this case
was not sufficiently clear, as demonstrated by the state courts’ own conflicting interpretations
of it.  555 U.S. at 197-98.  Justice Souter then took issue with the majority’s “simply
unrealistic” analysis of the prosecutor’s “confounding” “in for a dime, in for a dollar”
arguments, which in his view made “jury confusion ... all but inevitable and jury error the
reasonable likelihood.” 555 U.S. at 204.  Finally, Justice Souter found confirmation of jury
confusion in the series of questions the jurors sent out, criticizing the majority’s failure to
acknowledge that all of the questions reflected the jurors’ difficulty with the requirements for
accomplice liability, and concluding with the observation that, “Telling the jurors to read an
inadequate instruction three more times did nothing to improve upon it or enlighten the
readers.” Id. at 206. 
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99) Knowles v. Mirzayance, 556 U.S. 111 (2009).  In this non-capital California murder case, the
Supreme Court unanimously reversed the Ninth Circuit’s decision granting relief on
petitioner’s claim that trial counsel had been ineffective for abandoning a not guilty by reason
of insanity (NGI) defense.  Pursuant to state law, cases involving NGI defenses proceed in two
phases:  at the first phase, the jury determines the defendant’s guilt or innocence of the
charged offense; if the defendant is found guilty at the first phase, the trial moves to a second
phase at which the NGI defense is considered.  In this case, the jury at the first phase rejected
Mirzayance’s request for a second degree murder conviction, and instead convicted him of
first degree, premeditated and deliberate murder.  Although trial counsel had a well developed
NGI defense prepared to present at the second phase, he decided to abandon it because the
jury’s first degree murder verdict indicated it had rejected expert testimony similar to that
which would have been presented at the second phase, and because Mirzayance’s parents
expressed reluctance to provide the emotional testimony counsel believed was necessary to
create a possibility of success on the NGI defense.

Mirzayance’s claim that trial counsel was ineffective for abandoning the NGI defense
was denied without explanation by the state habeas courts.  After an initial denial of federal
habeas relief was reversed by the Ninth Circuit and remanded for an evidentiary hearing, the
federal magistrate judge recommended that relief be granted, and the district court adopted
that recommendation.  The recommendation was based on the magistrate judge’s
interpretation of the Ninth Circuit’s remand order as requiring a finding of deficient
performance if withdrawal of the NGI defense achieved “no tactical advantage.” 556 U.S. at
119.  Because the evidence indicated that Mirzayance had “nothing to lose” by going forward
with the defense, and because the Ninth Circuit’s remand order had characterized the NGI
defense as “viable and strong,” the magistrate concluded, and the district court accepted, that
relief was required.  Id.  After the Ninth Circuit’s initial decision affirming the grant of relief
was vacated and remanded for further consideration in light of Carey v. Musladin, 549 U.S.
70 (2006), the Ninth Circuit adhered to its determination that “the California [state] court had
unreasonably applied clearly established federal law because defense counsel’s failure to
pursue the insanity defense constituted deficient performance as it ‘secured ... [n]o actual
tactical advantage.’” 556 U.S. at 120.

In a portion of the opinion not joined by Scalia, Souter and Ginsburg, JJ., Justice
Thomas, writing for the Court, examined the state court’s unexplained denial of relief under
§ 2254(d).  In footnote 2, the Court noted that although Mirzayance had challenged the
applicability of § 2254(d) before the court of appeals, his brief to the Supreme Court
contended that “the Court of Appeals correctly applied § 2254(d) to his claim,” while
“question[ing] whether the [state court’s] denial of his claim should receive as much deference
as the ‘prototypical’ state-court adjudication ‘involv[ing] both a reasoned, written opinion and
an adequate development of the factual record ...’” 556 U.S. at 121 n.2 (third modification by
the Court).  The Court went on to add that, “because Mirzayance has not argued that § 2254(d)
is entirely inapplicable to his claim or that the state court failed to reach an adjudication on
the merits, we initially evaluate his claim through the deferential lens of § 2254(d).” Id. 

Proceeding under § 2254(d), the Court held that “the state court’s decision to deny
Mirzayance’s ineffective-assistance-of-counsel claim did not violate clearly established
federal law.”  The Court explained:

The Court of Appeals reached a contrary result based, in large measure, on
its application of an improper standard of review-it blamed counsel for
abandoning the NGI claim because there was nothing to lose by pursuing it. 
But this Court has held on numerous occasions that it is not “‘an
unreasonable application of clearly established Federal law’” for a state court
to decline to apply a specific legal rule that has not been squarely established
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by this Court.  This Court has never established anything akin to the Court of
Appeals’ “nothing to lose” standard for evaluating Strickland claims. Indeed,
Mirzayance himself acknowledges that a “nothing to lose” rule is
“unrecognized by this Court.”  And the Court of Appeals did not cite any
Supreme Court decision establishing a “nothing to lose” standard in any of
its three opinions in this case. 

556 U.S. at 122 (internal citations omitted).  The Court went on to explain that this case was
governed by the rule of Strickland, adding that the Court has “repeatedly applied that
[Strickland] standard to evaluate ineffective-assistance-of-counsel claims where there is no
other Supreme Court precedent directly on point.”  Id. at 122-23.  After emphasizing that the
question under § 2254(d) is whether the state court’s decision was “unreasonable,” and that
“because the Strickland standard is a general standard, a state court has even more latitude to
reasonably determine that a defendant has not satisfied that standard,” the Court concluded
as follows:

Under the doubly deferential judicial review that applies to a Strickland claim
evaluated under the § 2254(d)(1) standard, ... Mirzayance’s
ineffective-assistance claim fails. It was not unreasonable for the state court
to conclude that his defense counsel’s performance was not deficient when
he counseled Mirzayance to abandon a claim that stood almost no chance of
success.

556 U.S. at 123.
Finally, in a portion of the opinion joined by the entire Court, Justice Thomas added

that, “[e]ven if Mirzayance’s ineffective-assistance-of-counsel claim were eligible for de novo
review, it would still fail,” because he had shown neither deficient performance nor prejudice. 
556 U.S. at 123.  The Court explained that “counsel merely recommended the withdrawal of
what he reasonably believed was a claim doomed to fail,” that the experts upon whom the
defense would have had to rely were vulnerable to impeachment, and that trial counsel had
been under no obligation to coerce Mirzayance’s reluctant parents to testify.  Id. at 124.  The
Court further observed that the reasonableness of counsel’s performance was supported by the
magistrate judge’s factual findings, and that the Ninth Circuit had ignored those findings
without regard to the “clearly erroneous” standard prescribed by Fed. Rule Civ. Proc. 52(a). 
Id. at 126.  The Court concluded its analysis with the observation that “[i]t was highly
improbable that a jury, which had just rejected testimony about Mirzayance’s mental
condition when the State bore the burden of proof, would have reached a different result when
Mirzayance presented similar evidence at the NGI phase.”  Id. at 128.

100) Harbison v. Bell, 556 U.S. 180 (2009).  In this Tennessee capital case, the Court addressed
two questions:  whether a prisoner must obtain a certificate of appealability (COA) to appeal
an order denying a request for federally appointed counsel under 18 U.S.C. § 3599; and
whether counsel appointed pursuant to § 3599 may represent a prisoner in state clemency
proceedings.  As to the first question, the Court (Justice Stevens, joined by Kennedy, Souter,
Ginsburg and Breyer, JJ.) began by noting the parties’ agreement that a COA was not
necessary.  The Court then explained that “Section 2253(c)(1)(A) ... governs final orders that
dispose of the merits of a habeas corpus proceeding – a proceeding challenging the lawfulness
of the petitioner’s detention.”  556 U.S. at 183.  “An order that merely denies a motion to
enlarge the authority of appointed counsel (or that denies a motion for appointment of
counsel),” the Court concluded, “is not such an order and is therefore not subject to the COA
requirement.”  Id.

Turning to the “central question presented by this case” – “whether 18 U.S.C. § 3599
authorizes counsel appointed to represent a state petitioner in 28 U.S.C. § 2254 proceedings

Recent Habeas Decisions  116 -- SCT



to represent him in subsequent state clemency proceedings” – the Court “beg[a]n with the
language of the statute.” 556 U.S. at 184.  After a brief description of § 3599's content and
organization, the Court expressed its agreement with Harbison’s contention that “the plain
language of the statute dictates the outcome of this case”: 

Under a straightforward reading of the statute, subsection (a)(2) triggers the
appointment of counsel for habeas petitioners, and subsection (e) governs the
scope of appointed counsel’s duties. See § 3599(a)(2) (stating that habeas
petitioners challenging a death sentence shall be entitled to “the furnishing
of ... services in accordance with subsections (b) through (f)”). Thus, once
federally funded counsel is appointed to represent a state prisoner in § 2254
proceedings, she “shall also represent the defendant in such ... proceedings
for executive or other clemency as may be available to the defendant.”§
3599(e). Because state clemency proceedings are “available” to state
petitioners who obtain representation pursuant to subsection (a)(2), the
statutory language indicates that appointed counsel’s authorized
representation includes such proceedings.

556 U.S. at 185.  
The Court went on to consider and reject a series of arguments through which the

government sought to limit the availability of clemency counsel to federal prisoners.  In
response to one such argument – the contention that Harbison’s reading of the statute “would
require federally funded counsel to represent her client in any state habeas proceeding
occurring after her appointment” – the Court observed that “subsection (e) authorizes counsel
to represent her client in ‘subsequent’ stages of available judicial proceedings. State habeas
is not a stage ‘subsequent’ to federal habeas. Just the opposite: Petitioners must exhaust their
claims in state court before seeking federal habeas relief.”  556 U.S. at 189.  In a footnote to
this paragraph of its opinion, the Court added:  

Pursuant to § 3599(e)'s provision that counsel may represent her client in
“other appropriate motions and procedures,” a district court may determine
on a case-by-case basis that it is appropriate for federal counsel to exhaust a
claim in the course of her federal habeas representation. This is not the same
as classifying state habeas proceedings as “available post-conviction process”
within the meaning of the statute.

556 U.S. at 190 n.7.
After discussing and rejecting additional arguments by the government, the Court

concluded by reversing the Sixth Circuit’s judgment upholding the district court’s refusal to
authorize federally appointed counsel to represent Harbison in connection with his state
clemency proceedings. 

Chief Justice Roberts concurred in the judgment, but wrote separately to emphasize
his view that “Section 3599(e)’s reference to ‘subsequent stage[s] of available judicial
proceedings’ does not include state judicial proceedings after federal habeas, because those
are more properly regarded as new judicial proceedings.”  556 U.S. at 195.  “Surely,” the
Chief Justice added, “‘subsequent stage[s]’ do not include, for example, a challenge to prison
conditions or a suit for divorce in state court, even if these available judicial proceedings
occur subsequent to federal habeas.” Id.

Justice Thomas also concurred in the judgment, but wrote separately to express his
disagreement “with the assumption that § 3599 must be limited to ‘federal’ proceedings in at
least some respects.” 556 U.S. at 197.  After explaining that the statutory language contains
nothing expressly limiting its reach to federal defendants or federal proceedings, Justice
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Thomas emphasized that the “Court is not tasked with interpreting § 3599 in a way that it
believes is consistent with the policy outcome intended by Congress,” and that, “[r]ather, the
Court must adopt the interpretation of the statute that is most faithful to its text.” 556 U.S. at
199.  “Here,” he concluded, “the absence of a ‘federal’ limitation in the text of subsections
(a) and (e) of § 3599 most logically suggests that these provisions are not limited to federal
clemency proceedings.” Id.

Justice Scalia (joined by Alito, J.) dissented, contending that § 3599 should be read
as conferring a right to counsel only for federal proceedings, and warning that, without such
a limited construction, 

A capital convict could file for federal habeas without first exhausting state
postconviction remedies, obtain a stay or dismissal of that federal petition,
and return to state court along with his federally funded lawyer. Indeed,
under our decision in McFarland v. Scott, 512 U.S. 849 (1994), he need not
even file an unexhausted federal habeas petition; he can file a stand-alone
“motion requesting the appointment of habeas counsel,” id., at 859, and
obtain federally funded counsel that he can then take back for the subsequent
state proceedings.

556 U.S. at 206.

101) Cone v. Bell, 556 U.S. 449 (2009).  In this Tennessee capital case before the Court for the
third time (see Bell v. Cone, 535 U.S. 685 (2002); Bell v. Cone, 543 U.S. 447 (2005) (per
curiam)), the Supreme Court vacated the Sixth Circuit’s decision finding petitioner’s Brady
v. Maryland claim procedurally barred and remanded for further consideration of the
materiality at the penalty phase of information previously withheld by the prosecution. 
Petitioner was convicted and sentenced to death for killing two people.  The defense theory
at trial was that petitioner, a Vietnam veteran, had committed the homicides while suffering
from chronic amphetamine psychosis, which rendered him legally insane, or at least reduced
his moral culpability for sentencing purposes.  The prosecution disputed petitioner’s claim of
drug use, eliciting evidence that petitioner was not a drug user and that he appeared
unimpaired before, during and after the crime, and calling his claims to the contrary
“baloney.”  

After an unsuccessful direct appeal, which included a state law challenge to the
nondisclosure of certain witness statements, and an unsuccessful initial petition for post-
conviction relief, which focused on claims that trial counsel was ineffective, petitioner filed
a second, pro se petition for post-conviction relief alleging, among other claims, that the
prosecution violated the Constitution by failing to disclose favorable information.  While the
second post-conviction petition remained pending, a change in state law afforded petitioner
access to the prosecution’s files for the first time. In those files he discovered a series of
witness statements supporting his trial theory that he had been a drug user, and that he was
under the influence at the time of the crimes.  Using this new information, petitioner, through
appointed counsel, amended the petition to include specific allegations that the prosecution
had withheld various pieces of exculpatory evidence;  the amended submission also explained
that this Brady claim had not been raised in earlier proceedings because it relied upon
information that was not available until the prosecution’s files became accessible.  The state
post-conviction court rejected the Brady claim on the ground – urged by the state – that it was
a “re-statement[] of previous grounds heretofore determined and denied” on direct appeal or
in the first post-conviction proceeding.  556 U.S. at 460.

After the Tennessee Court of Criminal Appeals affirmed, petitioner sought federal
habeas relief.  Before the federal district court, the state changed its position with respect to
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the Brady claim, asserting that the claim had been waived.  Relying only on the pre-
amendment version of petitioner’s second state post-conviction petition, the district court
agreed with the state and found the Brady claim procedurally barred.  On appeal to the Sixth
Circuit, the state again changed its position, this time arguing that petitioner had never raised
the Brady claim in a form supported by adequate factual allegations, and backing this
argument with references to the pre-amendment version of the second state petition.  Although
the Sixth Circuit acknowledged that petitioner had raised his claim in state court, it
nevertheless “considered itself barred from reaching the merits of the claim because the
Tennessee courts had concluded the claim was ‘previously determined or waived under Tenn.
Code Ann. §40-30-112.”  556 U.S. at 462.  The Sixth Circuit went on to summarily conclude
that, in any event, none of the suppressed information would have been material at the guilt
or innocence phase of petitioner’s trial. 

Beginning with the lower courts’ acceptance of the state’s shifting assertions that
petitioner’s Brady claim was procedurally barred, the Supreme Court (Stevens, J., joined by
Kennedy, Souter, Ginsburg and Breyer, JJ.) framed the issue as “whether federal review of
Cone’s Brady claim is procedurally barred either because the claim was twice presented to the
state courts or because it was waived, and thus not presented at all.”  556 U.S. at 466.  With
regard to “repeated presentation of a claim in state court,” the Court first noted that no such
repetition actually occurred in this case since petitioner had not presented his Brady claim in
any of his earlier state court proceedings. Id.  The Court went on to explain that,

When a state court declines to review the merits of a petitioner’s claim on the
ground that it has done so already, it creates no bar to federal habeas review.
... To the contrary, [a state court’s refusal to re-adjudicate a claim] provides
strong evidence that the claim has already been given full consideration by
the state courts and thus is ripe for federal adjudication. ... Accordingly,
insofar as the Court of Appeals rejected Cone’s Brady claim as procedurally
defaulted because the claim had been twice presented to the Tennessee
courts, its decision was erroneous.

556 U.S. at 466-67.  
As to the state’s “alternative (and contradictory)” argument that petitioner had

“waived” his Brady claim, the Court was “not persuaded.”  556 U.S. at 467.  After
determining that the state court “did not hold that Cone’s Brady claim was waived,” the Court
observed that “[w]hen a state court declines to find that a claim has been waived by a
petitioner’s alleged failure to comply with state procedural rules, our respect for the
state-court judgment counsels us to do the same.” Id. at 468.  “Although we have an
independent duty to scrutinize the application of state rules that bar our review of federal
claims,” the Court added, “we have no concomitant duty to apply state procedural bars where
state courts have themselves declined to do so.” Id. (citing Lee v. Kemna, 534 U.S. 362, 375
(2002)).  Id. at 468-69.

Moving to the merits, the Court pointed out that, “[b]ecause the Tennessee courts did
not reach the merits of Cone’s Brady claim, federal habeas review is not subject to the
deferential standard that applies under AEDPA to ‘any claim that was adjudicated on the
merits in State court proceedings.’ 28 U. S. C. §2254(d). Instead, the claim is reviewed de
novo.” 556 U.S. at 472.  After a review of the suppressed evidence, the Court determined that,
while it was not material to the question of guilt or innocence, its materiality at the sentencing
phase – which had been insufficiently examined by the Sixth Circuit and the district court –
required further review:

It is possible that the suppressed evidence, viewed cumulatively, may have
persuaded the jury that Cone had a far more serious drug problem than the
prosecution was prepared to acknowledge, and that Cone’s drug use played
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a mitigating, though not exculpating, role in the crimes he committed. ...
¶Neither the Court of Appeals nor the District Court fully considered whether
the suppressed evidence might have persuaded one or more jurors that Cone’s
drug addiction ... was sufficiently serious to justify a decision to imprison
him for life rather than sentence him to death. Because the evidence
suppressed at Cone’s trial may well have been material to the jury’s
assessment of the proper punishment in this case, we conclude that a full
review of the suppressed evidence and its effect is warranted.

556 U.S. at 475.  The Court concluded by remanding the case to the district court “with
instructions to give full consideration to the merits of Cone’s Brady claim.” Id. at 476.

Chief Justice Roberts concurred in the judgment, but wrote separately to emphasize
that the Court’s “decision is grounded in unusual facts that necessarily limit its reach,” i.e.,
a claim that was neither adjudicated on the merits in state court nor waived in a manner
precluding federal merits review.  556 U.S. at 476.  After noting that the Court’s “asserted
basis” for discussing the merits of petitioner’s Brady claim was “dubious,” the Chief Justice
saw “no reason to quarrel with the Court’s ruling” that guilt phase relief was unavailable but
sentencing phase materiality required further examination.  Id. at 477.  As to the last point,
Chief Justice Roberts emphasized that “[t]he ABA standards are wholly irrelevant to the
disposition of this case, and the majority’s passing citation of them should not be taken to
suggest otherwise” on remand.  Id. at 477-78.

Justice Alito concurred in part and dissented in part.  He agreed that the Sixth
Circuit’s determination that petitioner’s Brady claim was defaulted rested on an erroneous
premise and should therefore be vacated, but he further contended that petitioner’s claim had
never been raised before the Tennessee Court of Criminal Appeals, and that the state should
be permitted on remand to argue this omission as a ground for default “if [it] is not now
foreclosed” from doing so.  556 U.S. at 485.  Finally, Justice Alito disagreed with the Court’s
decision to remand the case directly to the district court, observing that he saw “no good
reason” for bypassing the court of appeals.  Id. at 486.

Justice Thomas (joined by Scalia, J) dissented, contending that the Sixth Circuit’s
“allegedly ‘summary treatment’ of Cone’s sentencing claim does not justify a remand.” 556
U.S. at 486.  After pointing out that the court of appeals’s emphasis on petitioner’s guilt phase
arguments “simply followed Cone’s lead,” Justice Thomas undertook a lengthy discussion of
the evidence and the reasons why, in his view, the suppressed information was not material. 
He concluded by criticizing the Court for taking the unusual step of remanding directly to the
district court, which he called “inconsistent with our established practice and disrespectful to
the lower courts that have considered this case.” Id. at 501.

102) Bobby v. Bies, 556 U.S. 825 (2009).  In this Ohio capital case, the Supreme Court
unanimously reversed the Sixth Circuit’s grant of relief on Bies’ claim that the Double
Jeopardy Clause barred a new determination of whether he was mentally retarded because that
question had already been resolved in his favor during his pre-Atkins v. Virginia direct appeal. 
At his 1992 trial, Bies presented evidence of mental retardation in an effort to establish
mitigating circumstances.  In its 1996 direct appeal opinion, the Ohio Supreme Court
acknowledged that Bies’ “mild to borderline mental retardation merit[ed] some weight in
mitigation,” but went on to reweigh the aggravating circumstances against the mitigating
circumstances and affirm the death sentence.  556 U.S. at 828.  In response to Bies’ first (and
still pre-Atkins) petition for state post-conviction relief alleging that his mental retardation
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rendered him ineligible for execution under the Eighth Amendment, the state court “agreed
that Bies was ‘mildly mentally retarded,’” but rejected his claim on the ground that execution
of the mentally retarded was permissible. 556 U.S. at 830.  After the Supreme Court’s decision
in Atkins, Bies – who was by then pursuing federal habeas relief – returned to state court with
a new petition for post-conviction relief, which he contended should be summarily granted on
the ground that the prior mental retardation determinations were dispositive.  Reasoning that
the earlier determinations had not been made with the benefit of Atkins or the post-Atkins
procedures Ohio had adopted, the state post-conviction court denied summary judgment and
set the question of Bies’ mental retardation for an evidentiary hearing.  Without proceeding
to the hearing, Bies returned to federal court with a claim that the Double Jeopardy Clause
barred further litigation; the district court agreed and the Sixth Circuit affirmed.  The court
of appeals reasoned that the case was “‘controlled by’ Ashe v. Swenson, 397 U.S. 436 (1970),”
and that the “requirements for issue preclusion” had been met because the state court on direct
appeal had used the same definition of mental retardation later embraced for Atkins
determinations, and the mental retardation determination had been “necessary” to the
reweighing procedure required under Ohio law. 556 U.S. at 832.  Additionally, in an order
denying the state’s request for rehearing en banc, Judge Clay added that the Ohio Supreme
Court’s mental retardation determination on Bies’ direct appeal operated as a “‘finding[]
sufficient to establish legal entitlement to [a] life sentence,’” such that Bies had been
“acquitted” of death under Sattazahn v. Pennsylvania, 537 U.S. 101 (2003).  Id. (second
modification by the Court).

The Supreme Court rejected each of the bases relied upon by the court of appeals,
remarking that “[t]he Sixth Circuit ... fundamentally misperceived the application of the
Double Jeopardy Clause and its issue preclusion ... component.” 556 U.S. at 828.  Beginning
with Judge Clay’s reliance on Sattazahn, the Court declared that “there was no acquittal.”  Id.
at 833.  “Bies’ jury,” the Court explained, “voted to impose the death penalty,” and Bies’
request for relief under Atkins was “not an effort by the State to retry him or to increase his
punishment.” Id. at 834.  “Nor,” the Court continued, “did any state-court determination of
Bies’ mental retardation ‘entitl[e]’ him to a life sentence. ...  At the time Bies was sentenced
and on direct appeal, Penry, not Atkins, was this Court’s guiding decision.” Id.  

The Court next rejected the Sixth Circuit’s application of the issue preclusion rule
recognized in Ashe.  First, the Court found that it was “not clear from the spare statements of
the Ohio appellate courts that the issue of Bies’ mental retardation under [Ohio’s post-Atkins
procedure] was actually determined at trial or during Bies’ direct appeal.”  556 U.S. at 834. 
Second, and “[m]ore fundamental,” the Court noted that “it is clear that the courts’ statements
regarding Bies’ mental capacity were not necessary to the judgments affirming his death
sentence.” Id. at 835.  Whereas the Sixth Circuit had treated the mental retardation finding as
“necessary” because it facilitated the state law-mandated reweighing undertaken by the Ohio
Supreme Court on direct appeal, the Supreme Court found that “[t]his reasoning conflates a
determination necessary to the bottom-line judgment with a subsidiary finding that, standing
alone, is not outcome determinative.” Id.  “Issue preclusion,” the Court added, “cannot
transform Bies’ loss at the sentencing phase into a partial victory.” Id.  Finally, the Court
found that, “even if the core requirements for issue preclusion had been met, an exception to
the doctrine’s application would be warranted due to this Court’s intervening decision in
Atkins.” Id. at 836.  The Court explained: “Mental retardation as a mitigator and mental
retardation under Atkins ... are discrete legal issues. ... Because the change in law substantially
altered the State’s incentive to contest Bies’ mental capacity, applying preclusion would not
advance the equitable administration of the law.”  Id.  The Court went on to conclude that
“[t]he State acknowledges that Bies is entitled to [resolution of his Atkins claim], but it rightly
seeks a full and fair opportunity to contest his plea under the postsentencing precedents set
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in Atkins and [Ohio’s case law establishing procedures for implementing Atkins].” Id. at 837.

103) Corcoran v. Levenhagen, 558 U.S. 1, 2 (2009) (per curiam). The Supreme Court granted
certiorari, vacated the Seventh Circuit’s judgment, and remanded the case for further
proceedings.  The petition Corcoran filed with the federal district court raised five claims for
relief.  The district court granted relief on one of those claims and held that the others were
therefore “rendered moot.”  On appeal, the Seventh Circuit reversed the district court’s grant
of relief and remanded the case “with instructions to deny the writ,” saying nothing about
Corcoran’s four remaining claims; Corcoran requested rehearing, arguing that his other claims
warranted consideration, but the Seventh Circuit denied the request without comment.  The
Supreme Court disagreed with the Seventh Circuit’s approach:

We now grant certiorari and hold that the Seventh Circuit erred in disposing
of Corcoran’s other claims without explanation of any sort. The Seventh
Circuit should have permitted the District Court to consider Corcoran’s
unresolved challenges to his death sentence on remand, or should have itself
explained why such consideration was unnecessary.

After summarily rejecting the state’s alternative arguments for denying review, the Court
remanded the case to the Seventh Circuit.

104) Bobby v. Van Hook, 558 U.S. 4 (2009) (per curiam). The Supreme Court unanimously
reversed a Sixth Circuit panel’s decision granting penalty phase relief on petitioner’s
ineffective assistance of counsel claim in this pre-AEDPA Ohio capital case. After describing
the state and lower federal court proceedings, including petitioner’s 1985 trial and the Sixth
Circuit’s reliance on the 2003 ABA Guidelines, the Court observed that “[r]estatements of
professional standards ... can be useful as ‘guides’ to what reasonableness entails, but only to
the extent they describe the professional norms prevailing when the representation took
place.” 558 U.S. at 7. In this case, “[t]he Sixth Circuit ignored this limiting principle, relying
on ABA guidelines announced 18 years after Van Hook went to trial.” Id. After describing the
ways in which the guidelines in place at the time of trial were “[q]uite different” from the
2003 version applied by the Sixth Circuit, the Court held that “[j]udging counsel’s conduct
in the 1980's on the basis of these 2003 Guidelines – without even pausing to consider whether
they reflected the prevailing professional practice at the time of the trial – was error.” 558 U.S.
at 8. The Court went on to criticize the Sixth Circuit for having “treated the ABA’s 2003
Guidelines not merely as evidence of what reasonably diligent attorneys would do, but as
inexorable commands with which all capital defense counsel ‘“must fully comply.”’” Id.
“Strickland,” the Court explained, “stressed ... that ‘American Bar Association standards and
the like’ are ‘only guides’ to what reasonableness means, not its definition.” Id. (quoting
Strickland, 466 U.S. at 688). In a footnote to this discussion, the Court added that “[t]he
narrow grounds for our opinion should not be regarded as accepting the legitimacy of a less
categorical use of the Guidelines to evaluate post-2003 representation.” Id. at 8 n.1.

Having rejected the standard by which the Sixth Circuit measured counsel’s
performance, the Court turned to an examination of trial counsel’s performance under the
norms prevailing at the time of trial, and once again found fault with the lower court’s
assessment. Whereas the Sixth Circuit criticized trial counsel for waiting until the “last
minute” to begin their investigation, and for unreasonably restricting its “scope,” the Supreme
Court characterized the former as “simply incorrect,” and the latter as “a gross distortion.” 558
U.S. at 10. After describing “all the mitigating evidence the defense did present,” the Court
disagreed with petitioner’s and the Sixth Circuit’s view that counsel should have found more:

[T]here comes a point at which evidence from more distant relatives can
reasonably be expected to be only cumulative, and the search for it distractive
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from more important duties. The ABA Standards prevailing at the time called
for Van Hook’s counsel to cover several broad categories of mitigating
evidence, which they did. And given all the evidence they unearthed from
those closest to Van Hook’s upbringing and the experts who reviewed his
history, it was not unreasonable for his counsel not to identify and interview
every other living family member or every therapist who once treated his
parents. This is not a case in which the defendant’s attorneys failed to act
while potentially powerful mitigating evidence stared them in the face, or
would have been apparent from documents any reasonable attorney would
have obtained. It is instead a case, like Strickland itself, in which defense
counsel’s “decision not to seek more” mitigating evidence from the 
defendant’s background “than was already in hand” fell “well within the
range of professionally reasonable judgments.”

558 U.S. at 11 (citations omitted).
Finally, the Court held that petitioner “suffered no prejudice,” explaining that “the

affidavits submitted by the witnesses not interviewed shows their testimony would have added
nothing of value,” and that “[n]either the Court of Appeals nor Van Hook has shown why the
minor additional details the trial court did not hear would have made any difference.” 558 U.S.
at 12. The Court further noted that the aggravating evidence was not insubstantial, and that
the “Sixth Circuit, which focused on the number of aggravating factors instead of their weight,
gave all this evidence short shrift, leading it to overstate further the effect additional
mitigating evidence might have had.” 558 U.S. at 13 (citations omitted).

Justice Alito concurred, writing separately to “emphasize [his] understanding that the
opinion in no way suggests that the [2003 ABA Guidelines] have special relevance in
determining whether an attorney's performance meets the standard required by the Sixth
Amendment.” 558 U.S. at 13-14. After noting that the ABA is a “private organization” whose
members’ views “do not necessarily reflect the views of the American bar as a whole,” Justice
Alito concluded by observing that “[i]t is the responsibility of the courts to determine the
nature of the work that a defense attorney must do in a capital case in order to meet the
obligations imposed by the Constitution, and I see no reason why the ABA Guidelines should
be given a privileged position in making that determination.” Id. at 14.

105) Wong v. Belmontes, 558 U.S. 15 (2009) (per curiam). In its second opinion in this pre-
AEDPA California capital case (see Ayers v. Belmontes, 549 U.S. 7 (2006) (reversing grant
of relief on instructional claim)), the Supreme Court unanimously reversed the Ninth Circuit’s
grant of relief on petitioner’s penalty phase ineffective assistance of counsel claim. Petitioner
was convicted of bludgeoning a woman to death, and much of trial counsel’s penalty phase
strategy focused on preventing the prosecution from offering “potentially devastating”
evidence that petitioner had committed a prior murder and had boasted about it. 558 U.S. at
17. Counsel succeeded in having that evidence excluded, but the trial judge made clear “the
evidence would come in for rebuttal or impeachment if [counsel] opened the door.” Id. at 19.
After one near miss that caused the trial judge to strike testimony that petitioner “was not a
violent person,” and to warn counsel to go no further, counsel “put on nine witnesses he
thought could advance a case for mitigation, without opening the door to the prior murder
evidence.” Id.

Without resolving whether counsel’s performance had been deficient, the Supreme
Court held that petitioner’s claim could not succeed because he could not show prejudice. “In
evaluating [prejudice],” the Court observed, “it is necessary to consider all the relevant
evidence that the jury would have had before it if [counsel] had pursued the different path –
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not just the mitigation evidence [counsel] could have presented, but also the [prior] murder
evidence that almost certainly would have come in with it.” 558 U.S. at 20. After summarizing
the “substantial” evidence counsel did present – and noting that the Ninth Circuit had itself
described that evidence as “substantial” in an earlier opinion, only to later characterize it as
“cursory” – the Court rejected the Ninth Circuit’s determination that counsel should have
presented “more evidence to ‘humanize’” petitioner.  Id. at 22. The Court explained that much
of the additional testimony relied upon by the Ninth Circuit would have been “cumulative,”
and “would have offered an insignificant benefit, if any at all.” Id. at 23. The Court also
disagreed with the Ninth Circuit’s view that counsel could have added weight to the evidence
by calling an expert to “‘make connections between the various themes ...,’” explaining that
“the body of mitigating evidence the Ninth Circuit would have required [counsel] to present
was neither complex nor technical,” and therefore, “[t]he jury did not need expert testimony
...’ it could use its common sense or own sense of mercy.” Id. at 24. The Court also
emphasized that the expert testimony advocated by the Ninth Circuit “would have exposed
Belmontes to the [prior murder] evidence,” later adding that, 

The type of “more-evidence-is-better” approach advocated by Belmontes and
the Court of Appeals might seem appealing – after all, what is there to lose?
But here there was a lot to lose. A heavyhanded case to portray Belmontes in
a positive light, with or without experts, would have invited the strongest
possible evidence in rebuttal – the evidence that Belmontes was responsible
for not one but two murders. 

558 U.S. at 25.
After noting that it “simply cannot comprehend the assertion by the Court of Appeals

that this case did not involve ‘needless suffering,’” and that the Ninth Circuit may have been
“confus[ed] about the appropriate standard and burden of proof,” which “does not require the
State to ‘rule out’ a sentence of life in prison to prevail,” 558 U.S. at 27, the Court concluded
as follows: 

It is hard to imagine expert testimony and additional facts about Belmontes’
difficult childhood outweighing the facts of McConnell’s murder. It becomes
even harder to envision such a result when the evidence that Belmontes had
committed another murder ... is added to the mix. [Counsel’s] mitigation
strategy failed, but the notion that the result could have been different if only
[counsel] had put on more than the nine witnesses he did, or called expert
witnesses to bolster his case, is fanciful.

558 U.S. at 27-28.

Justice Stevens concurred, reiterating his view that petitioner was entitled to relief on
the claim rejected by the Supreme Court the last time it considered his case, and adding that,
“[d]espite my strong disagreement with the Court’s decision to review this case once again,
I nevertheless agree with the Court’s conclusion that trial counsel’s failure to present
additional mitigating evidence probably did not affect the outcome of the trial.” 558 U.S. at
29.

106) Porter v. McCollum, 558 U.S. 30 (2009) (per curiam). The Supreme Court granted certiorari
and unanimously reversed the Eleventh Circuit’s decision denying penalty phase relief in this
Florida capital case. The Court’s opinion opened with a description of petitioner as “a veteran
who was both wounded and decorated for his active participation in two major engagements
during the Korean War; his combat service unfortunately left him a traumatized, changed
man.” 558 U.S. at 30.  Petitioner was convicted of killing his former girlfriend and her
boyfriend. The trial court found four aggravating factors in connection with the first murder,
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two in connection with the second murder, and no mitigating circumstances, and imposed
sentences of death and life, respectively. On direct appeal, the Florida Supreme Court set aside
one of the aggravating factors associated with the first murder, thereby reducing the total for
that offense to three, but affirmed the death sentence. 

Petitioner had represented himself at the guilt-or-innocence phase, but accepted
appointed counsel for the penalty phase. Counsel called one witness and presented an excerpt
from a deposition, and “[t]he sum total of the mitigating evidence was inconsistent testimony
about Porter’s behavior when intoxicated and testimony that Porter had a good relationship
with his son.” 558 U.S. at 32. In state post-conviction proceedings, new counsel “presented
extensive mitigating evidence, all of which was apparently unknown to his penalty-phase
counsel.” Id. at 33. That evidence showed petitioner’s father had been physically abusive, and
that petitioner joined the Army to “escape his horrible family life,” and saw extensive,
traumatic combat in two Korean War battles.Id. The evidence also included expert testimony
indicating that petitioner suffered from PTSD, and “brain damage that could manifest in
impulsive, violent behavior,” which would have supported two statutory mitigating factors.
558 U.S. at 36. Without reaching the issue of deficient performance, the state post-conviction
denied relief on the ground that petitioner could not show prejudice because the evidence of
petitioner’s alcohol abuse had been inconsistent, the evidence of his abusive childhood carried
little weight because petitioner was 54 years old at the time of his trial, and the evidence of
his military service would have been reduced to “‘inconsequential proportions’” because he
had gone AWOL on three occasions. Id. at 37. The Florida Supreme Court affirmed, also
without reaching the deficient performance prong. After the federal district court granted
relief, the Eleventh Circuit reversed on the ground that the district court “had failed to
appropriately defer to the state court’s factual findings with respect to Porter’s alcohol abuse
and his mental health.” 558 U.S. at 38.

The Supreme Court began its analysis of the merits by noting that, “[b]ecause the state
court did not decide whether Porter’s counsel was deficient, we review this element of
Porter’s Strickland claim de novo.” 558 U.S. at 39 (citing Rompilla). The Court then
determined that trial counsel’s investigation, which consisted of “one short meeting with
Porter” “clearly did not satisfy” the professional norms that prevailed at the time of the 1988
trial. Id.  After noting counsel’s claim that petitioner had “instructed him not to speal with
Porter’s ex-wife or son” but had not given “him any other instructions limited the witnesses
he could interview,” the Court observed that “Porter may have been fatalistic or
uncooperative, but that does not obviate the need for defense counsel to conduct some sort of
mitigation investigation.” 558 U.S. at 40.

With regard to prejudice, the Court found that “[t]his is not a case in which the new
evidence ‘would barely have altered the sentencing profile presented to the sentencing judge.”
558 U.S. at 41. Rather, 

[t]he judge and jury ... heard almost nothing that would humanize Porter or
allow them to accurately gauge his moral culpability. They learned about
Porter’s turbulent relationship with [his former girlfriend], his crimes, and
almost nothing else. Had Porter's counsel been effective, ... [t]hey would have
heard about (1) Porter’s heroic military service in two of the most critical –
and horrific – battles of the Korean War, (2) his struggles to regain normality
upon his return from war, (3) his childhood history of physical abuse, and (4)
his brain abnormality, difficulty reading and writing, and limited schooling. 

558 U.S. at 41 (quoting Strickland, 466 U.S. at 700). Turning to “the other side of the ledger,”
the Court noted that “the weight of the evidence in aggravation is not as substantial as the
sentencing judge thought.” Id. at 41-42.  The Court explained that the trial “judge must have
reasoned that the two aggravating circumstances that were present in both cases were
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insufficient to warrant a death sentence but that the two additional aggravating circumstances
present with respect to the [former girlfriend’s] murder were sufficient to tip the balance in
favor of a death sentence,” and that the “Florida Supreme Court rejected one of these
additional aggravating circumstances.” 558 U.S. at 42. From this, the Court concluded that,
“[h]ad the judge and jury been able to place Porter’s life history ‘on the mitigating side of the
scale,’ and appropriately reduced the ballast on the aggravating side of the scale, there is
clearly a reasonable probability that the advisory jury – and the sentencing judge – ‘would
have struck a different balance,’ and it is unreasonable to conclude otherwise.” Id. (Wiggins,
539 U.S. at 537). 

Elaborating on its conclusions under § 2254(d)(1), the Court added that the “Florida
Supreme Court either did not consider or unreasonably discounted the mitigation evidence
adduced in the postconviction hearing.” 558 U.S. at 42. The Court explained that “neither
[state court] gave any consideration for the purpose of nonstatutory mitigation to [the expert’s]
testimony regarding the existence of a brain abnormality and cognitive defects,” and that
“[w]hile the State’s experts identified perceived problems with the [expert’s] tests ... and the
conclusions that he drew from them, it was not reasonable to discount entirely the effect that
his testimony might have had on the jury or the sentencing judge.” 558 U.S. at 42-43. The
Court further determined that the state courts “unreasonably discounted the evidence of
Porter’s childhood abuse and military service,” noting that the former could have had
“particular salience for a jury evaluating Porter’s behavior in his relationship” with his ex-
girlfriend, and that the latter could not be negated “simply because the jury would also have
learned that Porter went AWOL on more than one occasion.” Id. at 43; see also id. (“Our
Nation has a long tradition of according leniency to veterans in recognition of their service,
especially for those who fought on the front lines as Porter did. Moreover, the relevance of
Porter’s extensive combat experience is not only that he served honorably under extreme
hardship and gruesome conditions, but also that the jury might find mitigating the intense
stress and mental and emotional toll that combat took on Porter.”).

107) Beard v. Kindler, 558 U.S. 53 (2009). The Supreme Court unanimously (Alito, J., not
participating) vacated the Third Circuit’s decision granting penalty phase relief in this
Pennsylvania capital case and remanded for further consideration. After a jury convicted him
of capital murder and recommended a death sentence, respondent Kindler filed postverdict
motions, and then escaped before they could be considered by the trial court. While Kindler
was on the lam, the trial court exercised its discretion under Pennsylvania’s fugitive forfeiture
rule to dismiss his postverdict motions on account of his escape. When he was returned to
Pennsylvania custody nearly seven years later, Kindler sought to have his motions reinstated,
but the trial court refused. The state supreme court affirmed. Kindler then sought state post-
conviction relief, but the post-conviction court interpreted the state supreme court’s direct
appeal decision as indicating that all challenges to Kindler’s conviction and sentence had been
forfeited as a result of his escape. In subsequent federal habeas proceedings, the district court
held that Pennsylvania’s fugitive forfeiture rule was not adequate to bar merits review of
Kindler’s claims, and granted penalty phase relief on two claims. The Third Circuit affirmed,
reasoning that under Doctor v. Walters , 96 F.3d 675 (3rd Cir. 1996), the discretionary nature
of Pennsylvania’s fugitive forfeiture rule at the time of Kindler’s escape prevented that rule
from being regarded as “firmly established,” which in turn prevented it from being “adequate”
to bar federal review. The Supreme Court granted the state’s petition for certiorari “to decide
whether discretionary procedural rulings are automatically inadequate to bar federal court
review on habeas.” 558 U.S. at 60.

The Court, through Chief Justice Roberts, held that “a discretionary state procedural
rule can serve as an adequate ground to bar federal habeas review.” 558 U.S. at 60. The Court
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noted the value of flexibility in procedural rules, and explained that maintaining such
flexibility would be difficult if discretionary rules were treated as inadequate for procedural
default purposes. After remarking that the holding in this case was “so uncontroversial ... that
both parties agreed to the point before this Court,” 558 U.S. at 62, the Chief Justice declined
to consider both Kindler’s contention that the rule applied by the state courts had actually
been inadequate for a different reason, and the state’s request to articulate a more concrete
standard of inadequacy. See 558 U.S. at 63 (“The procedural default at issue here – escape
from prison – is hardly a typical procedural default, making this case an unsuitable vehicle for
providing broad guidance on the adequate state ground doctrine.”). The Court concluded by
observing that, “If our holding in this case is narrow, it is because the question we granted
certiorari to decide is narrow. Answering that question is sufficient unto the day.” 558 U.S.
at 63. 

Justice Kennedy (joined by Thomas, J.) concurred, acknowledging that “[d]ue consideration
of the phrasing in the question presented and of the arguments and concessions by counsel
leads to the conclusion that this case should be vacated and remanded,” but adding that “[t]he
apparent difficulty ... the Third Circuit found in accepting the [state court’s] procedural bar
conclusion ... invites this further comment.” 558 U.S. at 63. “The adequate state ground
doctrine,” he observed, “cannot be applied without consideration of the purposes it is designed
to serve,” including “notice to litigants who ... have in good faith complied with existing state
procedural law,” and preventing imposition of “requirements ... imposed for the purpose of
evading compliance with a federal standard.” Id. Justice Kennedy went on to state that
“[n]either of these concerns applies here,” explaining as follows: 

It is most doubtful that, in light of its underlying purposes, the adequate state
ground doctrine ought to prevent a State from adopting, and enforcing, a
sensible rule that the escaped felon forfeits any pending postverdict motions.
The law is entitled to protect the regularity and predictability of its own
processes, and its own interest in the prompt adjudication of disputed issues,
by imposing a rule of waiver quite without regard to some notion of express
or constructive reliance by the one who escapes. And if that principle had not
been fully explicated in prior decisions, it seems to me that the State can
establish a new baseline without later having its procedural bar ignored by
the federal courts. This should be true even if the principles barring the
postverdict motions are first elaborated in the instant case.

558 U.S. at 64. He then concluded that, “[w]hether the structure of this case either permits or
requires consideration of these matters is not clear at this stage. In a proper case, however,
these concerns should be addressed. It seems most doubtful that this Court can or should
require federal courts to disregard a state procedural ground that was not in all respects
explicit before the case when it was first announced, absent a showing of a purpose or pattern
to evade constitutional guarantees.” Id. at 65.

108) McDaniel v. Brown, 558 U.S. 120 (2010) (per curiam).  The Supreme Court unanimously
reversed the Ninth Circuit’s decision granting relief on Brown’s sufficiency of the evidence
claim in this Nevada child sexual assault case.  The prosecution’s case at trial included
circumstantial evidence as well as DNA evidence purportedly linking Brown to the crime.
After his conviction was affirmed on direct appeal and state post-conviction relief was denied,
Brown sought federal habeas relief arguing, inter alia, that the testimony given by the
prosecution’s DNA expert was unreliable, and that, without that testimony, the remaining
evidence was constitutionally insufficient under Jackson v. Virginia, 443 U.S. 307 (1979). 
The district court accepted this theory and granted relief under Jackson, and the Ninth Circuit
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affirmed.
In the Supreme Court, Brown conceded that the Ninth Circuit’s sufficiency of the

evidence analysis “was in error.” 558 U.S. at 130.  Despite this concession, the Court found
that the “case is not moot because ‘the parties continue to seek different relief’ from this
Court.”  Id.  The Court also observed that “prudential concerns favor ... review of the Court
of Appeals’ application of Jackson.”  Id.  Undertaking that review, the Court noted that Brown
“correctly concedes that a reviewing court must consider all of the evidence admitted at trial
when considering a Jackson claim,” and that the Ninth Circuit had “made an egregious error
in concluding that the Nevada Supreme Court’s rejection of [the] insufficiency-of-the-
evidence claim ‘involved an unreasonable application of ... clearly established Federal law.’” 
558 U.S. at 131. The Court went on to add that, even if it were appropriate to consider
Brown’s new evidence purporting to undermine the reliability of the prosecution’s DNA
testimony, “a rational jury could [still] consider the DNA evidence to be powerful evidence
of guilt.” Id. at 133.  The Court also found fault with the Ninth Circuit’s analysis of the other
evidence against Brown, explaining that the court of appeals had “failed to preserve ‘the
factfinder’s role as weigher of the evidence’ by reviewing ‘all of the evidence ... in the light
most favorable to the prosecution,” and that “it further erred in finding that the Nevada
Supreme Court’s resolution of the Jackson claim was objectively unreasonable.”  Id. at 134
(quoting Jackson, 446 U.S. at 674).  

Finally, the Court acknowledged Brown’s request for affirmance “on an alternative
ground” – that admission of the DNA evidence had rendered his trial fundamentally unfair
under the rule of Manson v. Brathwaite, 432 U.S. 98 (1977) – but held that he had “forfeited
this claim, which he makes for the very first time in his brief on the merits in this Court.”  558
U.S. at 135.  The Court concluded by reversing the Ninth Circuit’s judgment and remanding
for consideration of Brown’s ineffective assistance of counsel claims, which had not
previously been considered by the court of appeals.

Justice Thomas (joined by Scalia, J.) concurred, writing separately to explain that the
Court’s detailed discussion of Brown’s post-trial DNA report and its impact on the issue of
his guilt was unnecessary because, regardless of the report’s impact, it could not be considered
in connection with the Jackson claim, which was the only claim before the Court.

109) Smith v. Spisak, 558 U.S. 139 (2010). The Supreme Court (Breyer, J., writing for a
unanimous Court) reversed the Sixth Circuit’s grant of penalty phase relief on two claims in
this Ohio capital case, which had earlier been remanded for further consideration in light of
the then-recent decisions in Carey v. Musladin, 549 U.S. 70 (2006), and Schriro v. Landrigan,
550 U.S. 465 (2007). See Hudson v. Spisak, 552 U.S. 945 (2007). 

Spisak’s first claim was that the sentencing phase jury instructions and verdict forms
violated the rule of Mills v. Maryland, 486 U.S. 367 (1988). After noting “some uncertainty
as to whether Mills was ‘clearly established Federal law’ for the purpose of reviewing the
Ohio Supreme Court’s opinion,” which was issued nearly two months before Mills was
decided, the Court followed the parties’ lead and “assume[d]” that Mills supplied the
governing rule. 558 U.S. at 143. The Court then reviewed the circumstances that had given
rise to the rule announced in Mills, compared them to this case, and found that “[t]he
instructions and jury forms in this case differ significantly from those in Mills.” Id. at 146.
The Court explained:

[T]he instructions did not say that the jury must determine the existence of
each individual mitigating factor unanimously. Neither the instructions nor
the forms said anything about how – or even whether – the jury should make
individual determinations that each particular mitigating circumstance
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existed. ... And the instructions repeatedly told the jury to “conside[r] all of
the relevant evidence.” In our view the instructions and verdict forms did not
clearly bring about, either through what they said or what they implied, the
circumstance that Mills found critical ....

558 U.S. at 148. From this, the Court concluded that “the state court’s decision upholding
these forms and instructions” was not defective under §2254(d).  Id.

The Court also rejected the Sixth Circuit’s further determination that the jury
instructions were unconstitutional because they “‘require[d] the jury to unanimously reject a
death sentence before considering other sentencing alternatives.’” 558 U.S. at 149 (citation
omitted). Noting that it had never “previously held jury instructions unconstitutional for this
reason,” and that “Mills says nothing about the matter,” the Court concluded that, “[w]hatever
the legal merits of the rule or the underlying verdict forms in this case were we to consider
them on direct appeal, the jury instructions at Spisak’s trial were not contrary to ‘clearly
established Federal law.’” Id. (quoting § 2254(d)).

Spisak’s second claim was that trial counsel was ineffective for making a penalty
phase closing argument that emphasized the aggravating evidence and Spisak’s unsavory traits
in graphic detail, but failed to articulate a basis for, or even to request, a life sentence. After
a brief summary of counsel’s closing, the Court “assume[d] for present purposes ... that the
closing argument was inadequate.” 558 U.S. at 151.  However, the Court then found that the
combination of Spisak’s admissions to the crimes (three murders and two attempted murders)
and his own testimony claiming that he committed them in furtherance of his Nazi beliefs and
“would continue to commit similar crimes if he had the chance,” id. at 152, precluded a
finding of prejudice. The Court explained that counsel’s graphic emphasis on the
circumstances of the killings was unlikely to have negatively affected the jury’s findings,
since the jurors already “had fresh in their minds the government’s evidence regarding the
killings ... as well as Spisak’s boastful and unrepentant confessions and his threats to commit
further acts of violence.” Id. at 154. The Court similarly observed that the testimony from
three defense experts would have been “fresh in the jurors’ minds,” such that counsel’s failure
to detail that testimony in his closing argument would not “have made a significant difference
....” Id. The Court went on to add that in light of counsel’s ten closing argument references to
“humane people” and “humane society,” “a more explicit or more elaborate appeal to mercy
could [not] have changed the result.”  Id. at 155.

Finally, the Court noted Spisak’s contention that § 2254(d)(1)’s “deferential standard
of review” should not apply to his ineffective assistance of counsel claim because the state
court’s summary rejection of that claim contained no indication whether that court reached
the issue of prejudice.  After remarking that “[l]ower federal courts have rejected arguments
similar to Spisak’s,” the Court concluded that it “need not decide whether deference under §
2254(d)(1) is required here. With or without such deference, our conclusion is the same.” 558
U.S. at 156. 

Justice Stevens concurred in part and concurred in the judgment, but wrote separately
to explain his view – not argued by Spisak – that the “acquittal first” jury instruction violated
Beck v. Alabama, 447 U.S. 625 (1980), and to emphasize that the Court’s “brief description
of” trial counsel’s closing argument “does not accurately capture the catastrophe of counsel’s
failed strategy.” 558 U.S. at 161.  “Notwithstanding these two serious constitutional errors,”
Justice Stevens agreed that Spisak was not entitled to relief: 

Spisak’s own conduct alienated and ostracized the jury, and his crimes were
monstrous. In my judgment even the most skillful of closing arguments –
even one befitting Clarence Darrow – would not have created a reasonable
probability of a different outcome in this case. Similarly, in light of Spisak's
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conduct before the jury and the gravity of the aggravating circumstances of
the offense, the instructional error was also harmless because it did not have
a substantial and injurious effect on this record ....

558 U.S. at 163-64.

110) Wellons v. Hall, 558 U.S. 220 (2010) (per curiam). The Court (5 to 4) granted certiorari in
this Georgia capital case, vacated the Eleventh Circuit’s judgment affirming the denial of
habeas relief, and remanded for further consideration in light of Cone v. Bell, 556 U.S. 449
(2009). The Court began its opinion by observing that “[f]rom beginning to end, judicial
proceedings conducted for the purpose of deciding whether a defendant shall be put to death
must be conducted with dignity and respect,” and that “[t]he disturbing facts of this case raise
serious questions concerning the conduct of the trial, and this petition raises a serious question
about whether the Court of Appeals carefully reviewed those facts before addressing
petitioner's constitutional claims.”  558 U.S. at 220. The “disturbing facts” noted by the Court
included indications of several instances of juror and judicial misconduct which had never
been fully explored in state or federal litigation. Petitioner had raised the misconduct on direct
appeal, but the undeveloped record prevented a grant of relief; when he sought to pursue the
issue further in state habeas proceedings, the state court found it barred as res judicata; and
both the federal district court and the Eleventh Circuit treated the state habeas court’s res
judicata ruling as a procedural bar to fact development and merits review.

The Supreme Court unanimously agreed that the Eleventh Circuit’s procedural bar
determination “was an error under Cone,” 558U.S. at 222, but divided over whether that error
controlled the outcome in the court of appeals and warranted an order granting certiorari,
vacating the judgment, and remanding (a “GVR”). The majority analyzed the Eleventh
Circuit’s opinion and determined that, to the extent that court addressed petitioner’s request
for discovery and an evidentiary hearing on his claims, it appeared to have done so only on
the record that had remained undeveloped despite petitioner’s diligence. Responding to a
contention in Justice Alito’s dissent that the court of appeals had rejected petitioner’s claims
on their merits, the majority asked, “The merits of what? The question whether to grant habeas
relief or whether to permit discovery and an evidentiary hearing?” 558 U.S. at 223 n.3.
Remarking on the import of the Eleventh Circuit’s recitation of “the deference owed under
[AEDPA] to the ‘Georgia Supreme Court’s judgment ...,” the majority went on to state that, 

[I]t would be bizarre if a federal court had to defer to state-court factual
findings, made without any evidentiary record, in order to decide whether it
could create an evidentiary record to decide whether the factual findings were
erroneous. If that were the case, then almost no habeas petitioner could ever
get an evidentiary hearing: So long as the state court found a fact that the
petitioner was trying to disprove through the presentation of evidence, then
there could be no hearing. AEDPA does not require such a crabbed and
illogical approach to habeas procedures, and there is no reason to believe that
the Eleventh Circuit thought otherwise.  

558 U.S. at 223 n.3.  After a brief defense of its decision to dispose of this case via a GVR,
the majority concluded by expressing its assumption that on remand the Eleventh Circuit “will
consider, on the merits, whether petitioner’s allegations, together with the undisputed facts,
warrant discovery and an evidentiary hearing.” 558 U.S. at 226.

Justice Scalia (joined by Thomas, J.) dissented, contending that a GVR was
inappropriate because the Eleventh Circuit’s decision did not rest on the erroneous procedural
bar ruling, and that “[i]f the Court thinks that the Eleventh Circuit’s merits holding was
wrong, then it should summarily reverse or set the case for argument; otherwise, the judgment
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below must stand.” 558 U.S. at 227. 

Justice Alito (joined by Roberts, C.J.) also dissented, also contending that the majority
had misused the Court’s GVR authority because the court of appeals’ decision rested on two
independent grounds, only one of which was affected by the Cone error. See 558 U.S. at 232
(“What the Court has done – using a GVR as a vehicle for urging the Court of Appeals to
reconsider its holding on a question that is entirely independent of the ground for the GVR –
is extraordinary and, in my view, improper.”).

111) Wood v. Allen, 558 U.S. 290 (2010). In this Alabama capital case, the Supreme Court
affirmed the Eleventh Circuit’s decision reversing a grant of penalty phase relief on
petitioner’s claim that trial counsel had been ineffective for failing to develop and present
evidence of his low intellectual functioning. The ineffectiveness claim had been denied by the
Alabama state post-conviction court, after an evidentiary hearing, on the grounds that trial
counsel had made a strategic decision not to pursue the intellectual functioning evidence, and
that counsel’s decision was reasonable. In subsequent federal habeas proceedings, the district
court granted relief after concluding that the state court’s strategy finding was “‘an
unreasonable determination of the facts in light of the clear and convincing evidence presented
in the record.’” Applying what appeared to be a combination of §2254(d)(2) and §2254(e)(1)
to the state court’s finding, a divided panel of the Eleventh Circuit reversed.

Writing for the Court, Justice Sotomayor (joined by Roberts, C.J., and Scalia,
Thomas, Ginsburg, Breyer and Alito, JJ.), began by noting that although certiorari had been
granted “to address the relationship between §§2254(d)(2) and (e)(1),” it was unnecessary to
reach that issue in this case. 558 U.S. at 293; see also id. at 300 (“Notwithstanding statements
we have made about the relationship between §§ 2254(d)(2) and (e)(1) in cases that did not
squarely present the issue, ...we have explicitly left open the question whether § 2254(e)(1)
applies in every case presenting a challenge under § 2254(d)(2) ”). Instead, the Court assumed
“for the sake of argument that the factual determination at issue should be reviewed, as Wood
urges, only under § 2254(d)(2) and not under § 2254(e)(1),” and then concluded that “the state
court’s finding that Wood’s counsel made a strategic decision ... was not an unreasonable
determination of the facts ....” 558 U.S. at 300-01.  After observing that “a state-court factual
determination is not unreasonable merely because the federal habeas court would have
reached a different conclusion in the first instance,” the Court explained that in this case the
“evidence in the state-court record can fairly be read to support the [post-conviction] court’s
factual determination that counsel’s failure to pursue or present evidence of Wood's mental
deficiencies was not mere oversight or neglect but was instead the result of a deliberate
decision to focus on other defenses.” Id. 301-02.  In response to Wood’s arguments that the
evidence of trial counsel’s conduct and decisionmaking rendered the state court’s strategy
finding unreasonable, the Court stated that “[m]ost of the evidence Wood highlights ... speaks
not to whether counsel made a strategic decision, but rather to whether counsel’s judgment
was reasonable – a question we do not reach.” Id. at 302.

Having disposed of petitioner’s argument for relief under §2254(d)(2), the Court
turned to his contention that “the state-court decision involved an unreasonable application
of Strickland under §2254(d)(1) because counsel failed to make a reasonable investigation of
Wood’s mental deficiencies before deciding not to pursue or present such evidence,” and held
that “this argument is not ‘fairly included’ in the questions presented ....” 558 U.S. at 304.
“Whether the state court reasonably determined that there was a strategic decision under §
2254(d)(2),” the Court explained, “is a different question from whether the strategic decision
itself was a reasonable exercise of professional judgment under Strickland or whether the
application of Strickland was reasonable under § 2254(d)(1).” Id. While Wood’s petition for
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certiorari “discussed the Eleventh Circuit’s misapplication of §2254(d)(1) and Strickland,”
the Court found that discussion insufficient to put the question before it under Supreme Court
Rule 14.1.  Id. 

Justice Stevens (joined by Kennedy, J.) dissented, contending that while the record
supported the state court’s finding that trial counsel “decided not to investigate,” it did not
reasonably support a finding that “counsel’s decision was a strategic one[.]”  558 U.S. at 306.
Justice Stevens went on to argue that “[a] decision cannot be fairly characterized as ‘strategic’
unless it is a conscious choice between two legitimate and rational alternatives,” that “[i]t
must be borne of deliberation and not happenstance, inattention, or neglect,” and that in this
case counsel’s “failure to investigate was the product of inattention and neglect by attorneys
preoccupied with other concerns and not the product of a deliberate choice between two
permissible alternatives.” Id. at 307.

112) Thaler v. Haynes, 559 U.S. 43 (2010) (per curiam). The Supreme Court unanimously
reversed the Fifth Circuit’s grant of relief on respondent’s Batson claim in this Texas capital
case. Jury selection for respondent’s trial had been conducted before two different judges; one
was present for individual voir dire, and the other presided over the portion that included the
exercise of peremptory strikes. After defense counsel raised a Batson objection during the
strike phase, the presiding judge – who had not witnessed the individual voir dire – accepted
the prosecutor’s explanation that the prospective juror at issue had been removed because of
her demeanor during voir dire. The Texas Court of Criminal Appeals upheld this ruling as not
clearly erroneous, and noted that the prosecutor’s characterization of the prospective juror’s
demeanor had some support in the record. 

Assessing respondent’s Batson challenge and the state court decisions rejecting it, the
Fifth Circuit found that “‘AEDPA deference’” would not apply “‘because the state courts
engaged in pure appellate fact-finding for an issue that turns entirely on demeanor.’” 559 U.S.
at 46.  Citing Batson and Snyder v. Louisiana, the Fifth Circuit added that “‘no court,
including ours, can now engage in a proper adjudication of the defendant’s demeanor-based
Batson challenge ... because we will be relying solely on a paper record and would thereby
contravene Batson and its clearly-established “factual inquiry” requirement.’” Id. at 46-47.

The Supreme Court disagreed, explaining that neither Batson nor Snyder “held that
a demeanor-based explanation for a peremptory challenge must be rejected unless the judge
personally observed and recalls the relevant aspect of the prospective juror’s demeanor.” 559
U.S. at 47.  The Court acknowledged Batson’s “general requirement” that courts “undertake
a sensitive inquiry into such circumstantial and direct evidence of intent as may be available,”
(additional quotation marks omitted), but observed that this “did not clearly establish the rule
on which the Court of Appeals’ decision rests.” Id. at 47-48.  Rather, Batson requires that
“where the explanation for a peremptory challenge is based on a prospective juror’s demeanor,
the judge should take into account, among other things, any observations of the juror that the
judge was able to make during the voir dire. But Batson plainly did not go further and hold
that a demeanor-based explanation must be rejected if the judge did not observe or cannot
recall the juror’s demeanor.” Id. at 48.

With regard to Snyder, the Court noted that “the judge who presided over the voir dire
also ruled on the Batson objections, and thus we had no occasion to consider” circumstances
like those presented by respondent’s case. 559 U.S. at 49. The Court also acknowledged
Snyder’s emphasis on the “great importance” of a “trial judge’s ‘first hand observations,’” but
added that these remarks “do not suggest that, in the absence of a personal recollection of the
juror’s demeanor, the judge could not have accepted the prosecutor’s explanation. Indeed,
Snyder quoted the observation in Hernandez v. New York ... that the best evidence of the intent
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of the attorney exercising a strike is often that attorney’s demeanor.” 559 U.S. at 49.
Additionally, in footnote 2 the Court observed that “[e]ven if Snyder did alter or add to
Batson’s rule (as the Court of Appeals seems to have concluded), Snyder could not have
constituted ‘clearly established federal law ... for purposes of respondent’s habeas petition
because we decided Snyder nearly six years after his conviction became final and more than
six years after the relevant state-court decision.” 559 U.S. at 48 n.2.

The Court concluded by noting that its decision did “not mandate the rejection of
respondent’s Batson claim,” and that “[o]n remand, the Court of Appeals may consider
whether the Texas Court of Criminal Appeals’ determination may be overcome under the
federal habeas statute’s standard for reviewing a state court’s resolution of questions of fact.”
559 U.S. at 49.

113) Berghuis v. Smith, 559 U.S. 314 (2010).  In this Michigan second degree murder case, the
Supreme Court reversed the Sixth Circuit’s grant of relief on Smith’s Sixth Amendment fair
cross-section claim.  After his conviction by an all-white jury, Smith’s case was remanded for
an evidentiary hearing on the fair-cross-section issue. The evidence developed at the hearing
showed that, at the time of Smith’s trial, jury venires for both the local district courts, which
handled misdemeanors, and the single county circuit court, which handled felony charges like
Smith’s, were drawn from one pool summoned from across Kent County, Michigan. District
court juries were selected first, and circuit court juries were chosen from the venire that was
left over.  Soon after Smith’s trial, county officials reversed the order in which prospective
jurors were assigned because they believed the old system was resulting in under-
representation of minorities on circuit court juries. Smith also presented expert testimony that
there had been a disparity between the number of jury-eligible African-Americans and the
number of African-Americans who appeared in jury pools, and that this disparity lessened
after the county changed the order in which juries were selected.  In addition, another expert
testified to a link between the under-representation and a range of social and economic factors,
which “made African-Americans less likely to receive or return juror-eligibility
questionnaires, and more likely to assert a hardship excuse.” 559 U.S. at 323. 

After the trial court denied Smith’s challenge and the intermediate appellate court
ordered a new trial, the Michigan Supreme Court reversed, finding that Smith had not
established a prima facie violation of the fair-cross-section requirement.  The state court noted
that the Supreme Court had not expressed a preference among the three methods used by
lower courts for assessing alleged disparities in juror representation, and determined that it
would permit consideration of all methods on a case-by-case basis.  The state court went on
to give Smith “the benefit of the doubt on unfair and unreasonable under-representation”
because, in any event, he had not “shown systematic exclusion.” 559 U.S. at 325.  In the
federal habeas proceeding that followed, a panel of the Sixth Circuit granted relief, holding
that the “comparative disparity test” was the right method for use in cases, like Smith’s,
involving a small group of allegedly excluded persons, that Smith had shown a meaningful
disparity, and that the jury selection order described in the state court evidentiary hearing had
been to blame.  Id. at 326.

The Supreme Court (Ginsburg, J., for a unanimous Court) began its analysis by
observing that its “pathmarking decision” in Duren v. Missouri, 439 U.S. 357 (1979), “hardly
establishes – no less ‘clearly’ so – that Smith was denied his Sixth Amendment right to an
impartial jury drawn from a fair cross section of the community.” 559 U.S. at 327.  The Court
then noted that while the Sixth Circuit “declared that” the comparative disparity test was the
right one for cases like Smith’s, “neither Duren nor any other decision of this Court specifies
the method or test courts must use to measure the representation of distinctive groups.” Id. at
329. Turning to the question of systematic exclusion, the Court held that the Michigan
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Supreme Court had “not at all unreasonably concluded [that] Smith’s evidence scarcely shows
that the assignment order he targets caused under-representation.”  Id. at 330.  The Court
explained that while the evidence of under-representation in the county circuit court “could
have indicated that the assignment order made a critical difference,” “Smith adduced no
evidence to that effect.” Id. at 331.  After remarking that even Smith’s “best evidence” –
which showed a decline in comparative under-representation from 18% to 15.1% after the
assignment order was changed – was not sufficient, “particularly in view of ... § 2254(d)(2),”
the Court held that the state supreme court had been given “little reason to conclude that the
... assignment order had a significantly adverse impact on the representation of African-
Americans ....” Id.  Finally, the Court rejected Smith’s reliance on a “laundry list” of social
and economic factors that allegedly contributed to systematic under-representation, explaining
that “[n]o ‘clearly established’ precedent of this Court supports Smith’s claim that he can
make out a prima facie case merely by pointing to a host of factors that, individually or in
combination, might contribute to a group’s under-representation.” Id. at 332. The Court went
on to add that it had never “clearly established” either that “jury-selection-process features of
the kind on Smith’s list can give rise to a fair-cross-section claim,” or that “the impact of
social and economic factors can support” such a claim.  Id. at 333.

Justice Thomas concurred, writing separately to note the right to a jury reflecting a
fair cross section  of the community “seems difficult to square with the Sixth Amendment’s
text and history,” and that he “would be willing to reconsider our precedents articulating the
‘fair cross section’ requirement.” 559 U.S. at 334.

114) Renico v. Lett, 559 U.S. 766 (2010).  In this Michigan murder case, the Supreme Court
(Roberts, C.J., joined by Scalia, Kennedy, Thomas, Ginsburg and Alito, JJ.) reversed the Sixth
Circuit’s decision affirming a grant of relief on Lett’s double jeopardy claim because the
lower courts had “misapplied AEDPA’s deferential standard of review.”  559 U.S. at 769. 
After a trial lasting less than nine hours, the jury sent seven notes during deliberations
occurring over two days.  The last note asked, “What if we can’t agree?  [M]istrial?  [R]etrial? 
[W]hat?” Id. at 770.  Responding to this note, the trial judge conducted a brief colloquy,
during which the jury foreperson was asked, “Are you going to reach a unanimous verdict, or
not? ... Yes or no?”  The foreperson answered, “No Judge,” and the judge immediately
declared a mistrial and dismissed the jury. Id. at 771.  After he was convicted at a retrial, Lett
argued on direct appeal that his second trial violated the Double Jeopardy Clause because
there had been no manifest necessity to justify the termination of his first trial.  The Michigan
Court of Appeals agreed, but the Michigan Supreme Court reversed, noting that under United
States v. Perez, 9 Wheat 579 (1824), authority to grant a mistrial due to jury deadlock was
within the trial judge’s “sound discretion,” and that, pursuant to Arizona v. Washington, 434
U.S. 497 (1978), “an appellate court must generally defer to a trial judge’s determination that
a deadlock has been reached.” Id. at 772.  In subsequent federal habeas proceedings, the
district court held that the state trial court had abused its discretion in declaring a mistrial
without manifest necessity, and that the Michigan Supreme Court had unreasonably applied
clearly established federal law in rejecting Lett’s double jeopardy claim.  A divided panel of
the Sixth Circuit affirmed.

The Supreme Court began its analysis by “defin[ing] the question before us.  That
question is not whether the trial judge should have declared a mistrial.  It is not even whether
it was an abuse of discretion for her to have done so .... The question under AEDPA is instead
whether the determination of the Michigan Supreme Court that there was no abuse of
discretion was ‘an unreasonable application of ... clearly established Federal law.’” 559 U.S.
at 772-73 (quoting 28 U.S.C. § 2254(d)(1)).  After noting that the “‘clearly established Federal
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law’ in this area is largely undisputed,” id. at 773, the Court summarized that law, ending by
emphasizing that it had “expressly declined to require the ‘mechanical application’ of any
‘rigid formula,’” id. at 775 (quoting Wade v. Hunter, 336 U.S. 684, 691 (1949), and that the
Supreme Court had never overturned a trial court’s declaration of a mistrial on the ground that
the jury was deadlocked, id..  The Court then observed that “[t]his type of general standard”
lessens the likelihood of relief under § 2254(d)(1) by increasing “the potential for reasoned
disagreement among fair-minded judges ....” Id. at 776.

Turning to the Michigan Supreme Court’s decision, the Court held that it had not been
“unreasonable under AEDPA.” 559 U.S. at 776.  Rather, it had “involved a straightforward
application of [the Supreme Court’s] longstanding precedents to the facts of Lett’s case,”
which the state court undertook with citations to those precedents, and with an appropriately
deferential approach to the discretion exercised by the trial court.  Id. With regard to the Sixth
Circuit’s disagreement with the state court – which centered not on the “objective facts” but
on “the inferences to be drawn from them” – the Court observed that although the “Sixth
Circuit’s interpretation of the trial record is not implausible,” “other reasonable interpretations
of the record are also possible.” 559 U.S. at 777.  “Given the foregoing facts,” the Court
added, “the Michigan Supreme Court’s decision ... – while not necessarily correct – was not
objectively unreasonable.” Id.  at 778.  Thus, the Sixth Circuit “failed to grant the Michigan
courts the dual layers of deference required by AEDPA and our double jeopardy precedents.”
Id.  In a footnote to this portion of its opinion, the Court further observed that “It is not
necessary for us to decide whether the Michigan Supreme Court’s decision ... was right or
wrong,” because that “is not the pertinent question under AEDPA.”  559 U.S. at 778 n.3. 
Finally, the Court noted that the Sixth Circuit had “erred in a second respect” by relying upon
one of its own decisions interpreting Arizona v. Washington.  Because the Sixth Circuit
decision could not “constitute ‘clearly established Federal law’” under § 2254(d)(1), the state
court’s failure to follow it could not “independently authorize habeas relief under AEDPA.”
559 U.S. at 778.  The Court went on to conclude that while the “trial judge could have been
more thorough before declaring a mistrial,” no clearly established federal law required her to
do so.  Id. at 779.  “AEDPA,” the Court explained, “prevents defendants – and the federal
courts – from using federal habeas corpus review as a vehicle to second-guess the reasonable
decisions of state courts.  Whether or not the Michigan Supreme Court’s opinion ... was
correct, it was clearly not unreasonable.” Id.

Justice Stevens (joined by Sotomayor, J., and joined in part by Breyer, J.) dissented,
contending that while the Court’s double jeopardy jurisprudence does call for deference to the
trial court’s sound discretion, “the reviewing court still has an important role to play[,]” 559
U.S. at 785, and that the Court’s opinion in this case “glides too quickly over a number of
details  that, taken together, show [the trial judge’s] decisionmaking was neither careful nor
well-considered,”id. at 786-87.  In a final section not joined by Justice Breyer, Justice Stevens
expressed disagreement with the Court’s approach to § 2254(d)(1), explaining that whether
the “substantive legal standard applied by the state court ‘is a general one’ has no bearing on
the standard of review,” and that the Sixth Circuit’s reference to its own decision “as a tool
for illuminating the precise contours of” the Supreme Court’s decisions “is a healthy practice”
that the Court had “never disapproved.” 559 U.S. at 795.  Finally, Justice Stevens rejected the
Court’s application of “dual layers of deference,” noting that “the statute never uses the term
‘deference,’” and that “it is absolutely necessary” for a federal court to “determine whether
the [state court] ruling was wrong to be able to test the magnitude of any error.”  Id. at 797. 
“Even under AEDPA,” Justice Stevens concluded, “there is no escaping the burden of
judgment.”  Id. at 798.
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115) Jefferson v. Upton, 560 U.S. 284 (2010) (per curiam).  The Court granted certiorari, vacated
the Eleventh Circuit’s judgment reversing a grant of penalty phase relief, and remanded this
pre-AEDPA Georgia capital case for further proceedings.  In state post-conviction
proceedings, Jefferson contended that trial counsel had been ineffective for failing to
investigate a traumatic brain injury he sustained at the age two when “‘a car ran over the top
of his head.’” 560 U.S. at 285.  According to uncontroverted expert testimony, that injury
resulted in permanent brain damage and a host of emotional and cognitive abnormalities. 
Prior to trial, a psychologist examined Jefferson and concluded that although his “mental
deficiencies do not impair ‘his judgment or decision-making capacity,’ ... ‘it would be
worthwhile to conduct neuropsychological evaluation ... to rule out brain damage.’” 560 U.S.
at 286.  Despite this advice, as well as other information placing them on notice of the head
injury, and despite access to the services the psychologist had suggested, trial counsel did not
seek a further evaluation. In response to Jefferson’s allegation that this omission constituted
ineffectiveness, counsel claimed the psychologist had told them that a neuropsychological
assessment “‘may be a waste of time ....’” Id. at 287. In his own sworn affidavit, the
psychologist denied  making any “such statements” to trial counsel. Id. Faced with this
conflicting evidence, the state post-conviction judge contacted the state’s attorneys ex parte
and asked them “to draft the opinion of the court.”  Id.  Counsel for the state obliged by
preparing a proposed order crediting trial counsel’s claims over the psychologist’s; the
proposed order also “discusse[d] statements purportedly made on Jefferson’s behalf by a
witness ‘who did not testify’ or participate in the proceedings.”  Id. at 288.  Despite this
obvious defect, the state post-conviction judge “adopted” the proposed order “verbatim.”  Id. 
In subsequent federal habeas proceedings, the district court granted relief on petitioner’s
ineffective assistance of counsel claim, but a divided panel of the Eleventh Circuit reversed,
explaining, inter alia, that it was obligated to presume correct the state court “finding”
regarding trial counsel’s decision not to pursue testing so long as it was fairly supported by
the record.

The Supreme Court began by describing the scope and operation of the pre-AEDPA
version of 28 U.S.C. § 2254(d), pursuant to which the presumption of correctness for state
court findings of fact can be rendered inapplicable under any of eight enumerated
circumstances. The Court then explained that while Jefferson’s arguments attacking the state
court’s “process” implicated three of those circumstances – § 2254(d)(2), (6) and (7) – the
Eleventh Circuit had not considered them; instead, the court of appeals believed itself “‘duty-
bound’” to presume the state court findings correct because Jefferson had not shown they were
“‘not fairly supported by the record’” within the meaning of § 2254(d)(8). 560 U.S. at 292-93. 
The Supreme Court disagreed with this approach:

In our view, the Court of Appeals did not properly consider the legal status
of the state court’s factual findings. Under Townsend [v. Sain, 372 U.S. 293
(1963)], as codified by [former § 2254(d)], a federal court is not
“duty-bound” to accept any and all state-court findings that are “fairly
supported by the record.” Those words come from § 2254(d)(8), which is
only one of eight enumerated exceptions to the presumption of correctness.
But there are seven others, see §§ 2254(d)(1)-(7), none of which the Court of
Appeals considered when addressing Jefferson’s claim. ... In treating §
2254(d)(8) as the exclusive statutory exception, and by failing to address
Jefferson’s argument that the state court’s procedures deprived its findings
of deference, the Court of Appeals applied the statute and our precedents
incorrectly.

560 U.S. at 293.  After further noting that it had “not considered the lawfulness of, nor the
application of the habeas statute to, the use of” proposed orders adopted under circumstances
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like those present in this case, the Court found it “necessary for the lower courts to determine
on remand whether the state court’s factual findings warrant a presumption of correctness, and
to conduct any further proceedings as may be appropriate in light of their resolution of that
issue.”  560 U.S. at 294.

Justice Scalia (joined by Thomas, J.) dissented, arguing that the Court had acted on
a “ground that was neither raised nor passed upon below and that is not fairly included within
the sole question presented,” and that the Court had “conjure[d] up an ‘error’ with respect to
that ground by misquoting and mischaracterizing the Court of Appeals’ opinion ....”  560 U.S.
at 295.

116) Berghuis v. Thompkins, 560 U.S. 370 (2010).  In this Michigan murder case, the Supreme
Court (5-4) reversed the Sixth Circuit’s grant of relief on Thompkins’s Miranda v. Arizona
and ineffective assistance of trial counsel claims.  The Miranda claim arose out of a three hour
interrogation during which Thompkins remained “‘largely’ silent” and provided only
occasional nods of his head and “limited verbal responses,” one of which, near the end of the
interrogation, was an affirmative answer to the question whether he prayed for forgiveness
“for shooting that boy down[.]” 560 U.S. at 375-76.  The ineffective assistance of counsel
claim was based on trial counsel’s failure to request an instruction limiting the jury’s
consideration of the outcome of a co-defendant’s trial, in which the co-defendant was
acquitted of murder and assault.  

Beginning with the Miranda claim, the Court (Kennedy, J., joined by Roberts, C.J.,
and Scalia, Thomas, and Alito, JJ.) rejected Thompkins’s contention that “he ‘invoke[d] his
privilege’ to remain silent by not saying anything for a sufficient period of time, so the
interrogation should have ‘cease[d]’ before he made his inculpatory statements.” 560 U.S. at
381. After acknowledging that it had “not yet stated whether an invocation of the right to
remain silent can be ambiguous or equivocal,” the Court found “no principled reason” to treat
invocation of the right to silence any differently than the right to counsel, which must be
invoked “unambiguously” pursuant to Davis v. United States, 512 U.S. 452 (1994). Id. 
Because “Thompkins did not say that he wanted to remain silent or that he did not want to talk
with the police,” the Court held, “he did not invoke his right to remain silent.” Id. at 382.

The Court next rejected the argument that Thompkins never waived his right to
remain silent.  Relying on “[t]he course of decisions since Miranda,” the Court determined
that “waivers can be established even absent formal or express statements of waiver,” and that,
“[w]here the prosecution shows that a Miranda warning was given and that it was understood
by the accused, an accused’s uncoerced statement establishes an implied waiver of the right
to remain silent.” 560 U.S. at 383; see also id. at 385 (“As a general proposition, the law can
presume that an individual who, with a full understanding of his or her rights, acts in a manner
inconsistent with their exercise has made a deliberate choice to relinquish the protection those
rights afford.”).  Under this standard, “Thompkins waived his right to remain silent.” Id. at
385. The Court explained that there was “no contention that Thompkins did not understand
his rights; and from this it follows that he knew what he gave up when he spoke,” id. at 385;
“Thompkins’s answer to [the question] about whether [he] prayed to God for forgiveness ...
is a ‘course of conduct indicating waiver’ ..., id. at 386; and there was “no evidence that
Thompkins’s statement was coerced,” id..  Finally, the Court held that North Carolina v.
Butler, 441 U. S. 369 (1979), “foreclose[d]” Thompkins’s contention that, even if his answer
to the interrogator’s question constituted a waiver, “the police were not allowed to question
him until they obtained a waiver first.” 560 U.S. at 387.  The Court then concluded its
discussion of the Miranda issue with a determination that “[t]he state court’s decision
rejecting [the] claim was ... correct under de novo review and therefore necessarily reasonable
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under the more deferential AEDPA standard of review, 28 U. S. C. §2254(d).” Id. at 389.
Turning to Thompkins’s ineffective assistance of counsel claim, the Court began by

observing that the Sixth Circuit had “neglected to take into account the other evidence
presented against Thompkins” when assessing the possible prejudice caused by trial counsel’s
failure to request a limiting instruction. 560 U.S. at 389. After noting that “[i]t is unclear what
prejudice standard the state court applied,” id. at 390, the Court described its approach with
regard to §2254(a) and (d) as follows:

Even if the state court used an incorrect legal standard, we need not
determine whether AEDPA’s deferential standard of review, 28 U. S. C.
§2254(d), applies in this situation. Cf. Williams v. Taylor, 529 U. S. 362,
397-398 (2000).  That is because, even if AEDPA deference does not apply,
Thompkins cannot show prejudice under de novo review, the more favorable
standard of review for Thompkins. Courts cannot grant writs of habeas
corpus under §2254 by engaging only in de novo review when it is unclear
whether AEDPA deference applies, §2254(d). In those situations, courts must
resolve whether AEDPA deference applies, because if it does, a habeas
petitioner may not be entitled to a writ of habeas corpus under §2254(d).
Courts can, however, deny writs of habeas corpus under §2254 by engaging
in de novo review when it is unclear whether AEDPA deference applies,
because a habeas petitioner will not be entitled to a writ of habeas corpus if
his or her claim is rejected on de novo review, see §2254(a).

560 U.S. at 390.  The Court went on to find that Thompkins’s claim belonged in the latter
category because “[t]he record establishes that it was not reasonably likely that the instruction
would have made any difference in light of all the other evidence of guilt.” Id. “Under our de
novo review of this record,” the Court concluded, “Thompkins cannot show prejudice.”  Id.
at 391.

Justice Sotomayor (joined by Stevens, Ginsburg and Breyer, JJ.) dissented,
contending that the Court’s decision constituted a “substantial retreat” from settled law, and
that the “broad rules” announced by the Court were “unnecessary” because the case could be
resolved in Thompkins’s favor under “clearly established federal law,” which was
unreasonably applied by the state court.

117) Holland v. Florida, 560 U.S. 631 (2010).  In this Florida capital case, the Supreme Court
(Breyer, J., joined by Roberts, C.J., and Stevens, Kennedy, Ginsburg and Sotomayor, JJ.) held
that 28 U.S.C. § 2244(d) is subject to equitable tolling, rejected the standard for determining
the availability of such tolling applied by the Eleventh Circuit, and remanded for further
proceedings.  

The Court began with a detailed recitation of the facts relevant to Holland’s request
for equitable tolling.  Post-conviction counsel (Collins) was appointed 37 days after Holland’s
conviction became final; 316 days later Collins filed Holland’s application for post-conviction
relief, which tolled the limitations period with 12 days remaining.  While the state post-
conviction application remained pending in the trial court, Holland wrote Collins emphasizing
his desire to preserve his ability to pursue federal habeas relief, and Collins responded by
assuring Holland that such review would be sought when the time came.  After the trial court
denied relief and the case moved to the Florida Supreme Court, “relations between Collins and
Holland began to break down” as Collins’ communications to Holland totaled three letters in
nearly three years.  560 U.S. at 636.  Dissatisfied, Holland twice wrote the Florida Supreme
Court explaining that he had been “abandoned” by Collins and requesting he be “dismissed,”
id. at 636-37; the state responded by arguing that Holland should not be heard pro se because
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he was represented by counsel, and the Florida Supreme Court agreed.  Holland also wrote
the clerk of court seeking information on the status of his case and complaining that his letters
were necessary because he lacked “competent, conflict-free” counsel, and filed a Bar
complaint against Collins, which was denied. Id. at 637.  After Collins argued the appeal in
the Florida Supreme Court, Holland sent him two more letters requesting updates on the status
of his case and reiterating his desire to file a timely federal habeas petition, but Collins did not
respond.  Five months after Holland’s second post-argument letter, the Florida Supreme Court
affirmed the denial of post-conviction relief, and three weeks later, the state “court issued its
mandate, making its decision final,” id. at 638; the federal habeas limitations period expired
twelve days later.  Four weeks after that, Holland – still unaware that his state proceedings had
ended – wrote Collins yet again seeking an update on the status of his case and asserting his
desire to seek federal habeas review, and once again Collins did not respond.  Nine days after
sending his latest letter to Collins, Holland discovered that the Florida Supreme Court’s
mandate had issued five weeks earlier, and he reacted by drafting and pro se federal habeas
petition the next day.  That same day, Holland received a letter from Collins announcing
Collins’ intent to file a petition for certiorari challenging the Florida Supreme Court’s
judgment; Holland wrote back advising Collins (correctly) that the proposed petition for
certiorari would not toll the federal limitations period and should not be filed; after an
unsuccessful attempt to telephone Collins (whose office would not accept the call), Holland
received a letter from Collins claiming – for the first time, and using an erroneous calculation
– that the limitations period had actually expired before Collins’ appointment as Holland’s
state post-conviction counsel.  Holland answered, correcting Collins’ claim and urging him
to file a federal habeas petition, but Collins did not respond, and did not file a petition. 
Shortly thereafter, Holland filed a second bar complaint against Collins, and Collins mailed
Holland a draft federal petition for review the next day.  Meanwhile, however, Holland’s pro
se request for new federal habeas counsel – which was again opposed by the state on the
ground that Holland was represented – remained under consideration.  The federal district
court eventually granted that request and accepted briefing from new counsel asserting
Holland’s right to equitable tolling.

The district court denied Holland’s request for equitable tolling on the grounds that
Collins’ conduct had been, “at worst merely ‘negligent,’” and Holland himself had not done
enough to request assistance “from the court system” or from “outside supporters.” 560 U.S.
at 643-44 (internal quotation marks omitted).  The Eleventh Circuit affirmed, explaining that
mere professional negligence “can never” justify equitable tolling:

“We will assume that Collins’s alleged conduct is negligent, even grossly
negligent. But in our view, no allegation of lawyer negligence or of failure
to meet a lawyer’s standard of care – in the absence of an allegation and
proof of bad faith, dishonesty, divided loyalty, mental impairment or so forth
on the lawyer’s part – can rise to the level of egregious attorney misconduct
that would entitle Petitioner to equitable tolling.”

560 U.S. at 644 (quoting court of appeals’ opinion below).  Because Holland’s allegations did
not rise to this level, the court of appeals held that “equitable tolling was per se inapplicable
to Holland’s habeas petition.”  Id.

Acknowledging that it had not previously decided “whether AEDPA’s statutory
limitations period may be tolled for equitable reasons,” the Court agreed with the position
taken by eleven federal courts of appeals and held “that § 2244(d) is subject to equitable
tolling in appropriate cases.”  560 U.S. at 645.  In support of this determination, the Court
explained that nonjurisdictional limitations periods – like § 2244(d) – are subject to a
“rebuttable presumption in favor of equitable tolling,” and that this presumption applies with
particular force in habeas, where “equitable principles have traditionally governed ....” Id. at
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645-46 (internal quotation marks and citations omitted).  The Court also noted that § 2244(d)
“differs significantly from the statutes at issue” in two cases in which equitable tolling had
been found to be unavailable.  “In short,” the Court observed, “AEDPA’s 1-year limit reads
like an ordinary, run-of-the-mill statute of limitations.”  Id. at 647.  Finally, the Court rejected
the state’s contention that equitable tolling “undermines AEDPA’s basic purposes,”
explaining that “[t]he importance of the Great Writ, the only writ explicitly protected by the
Constitution, Art. I, § 9, cl. 2, along with congressional efforts to harmonize the new statute
with prior law, counsels hesitancy before interpreting AEDPA’s statutory silence as indicating
a congressional intent to close courthouse doors that a strong equitable claim would ordinarily
keep open.”  Id. at 649.

Turning to the question whether Holland should receive equitable tolling, the Court
began by reiterating “that a ‘petitioner’ is ‘entitled to equitable tolling’ only if he shows ‘(1)
that he has been pursuing his rights diligently, and (2) that some extraordinary circumstance
stood in his way’ and prevented timely filing.” 560 U.S. at 649 (quoting Pace v. DiGuglielmo,
544 U.S. 408, 418 (2005)).  After recognizing that the “‘extraordinary circumstances’ at issue
[in this case] involve an attorney’s failure to satisfy professional standards of care,” the Court
declared that the Eleventh Circuit’s rule, under which even “grossly negligent” conduct “can
never” be sufficient was “too rigid.” Id.  The Court explained that equity demands the
“flexibility” to respond to unforeseen circumstances, and that while Coleman v. Thompson,
501 U.S. 722 (1991), held that “a petitioner must ‘bear the risk of attorney error,’” that “was
‘a case about federalism,’” i.e., one involving enforcement of “a state court’s procedural rules
....”  560 U.S. at 650.  “Equitable tolling, by contrast, asks whether federal courts may excuse
a petitioner’s failure to comply with federal timing rules ....”  Id.  The Court went on to hold
that “although the circumstances of a case must be ‘extraordinary’ before equitable tolling can
be applied, ... such circumstances are not limited to those that satisfy the test that the Court
of Appeals used in this case.”  560 U.S. at 652.

Finally, the Court observed that Collins’ conduct in this case was not “garden variety”
and “may well” qualify as “extraordinary,” but declined to “state [its] conclusion in absolute
form ... because more proceedings may be necessary.”  560 U.S. at 653.  Because the district
court applied an “incorrect” diligence standard – “The diligence required for equitable tolling
is reasonable diligence, not maximum feasible diligence,” (internal quotation marks and
citations omitted) – and the court of appeals “erroneously relied on an overly rigid per se
approach,” neither lower court had yet made a proper determination of Holland’s equitable
tolling claim.  Id. at 653-54. The Court therefore remanded for further proceedings.  

Justice Alito concurred, agreeing with the Court’s rejection of the Eleventh Circuit’s
rule, but writing separately to express his view that the “majority does not do enough to
explain the right standard.”  560 U.S. at 655.  After discussing the basis for constructively
attributing counsel’s errors to a client, and elusive distinction between ordinary and gross
negligence, Justice Alito observed that “[a]lthough attorney negligence, however styled, does
not provide a basis for equitable tolling, the AEDPA statute of limitations may be tolled if the
missed deadline results from attorney misconduct that” – like Collins’ conduct in this case –
“is not constructively attributable to the petitioner.”  Id. at 659.  He went on to add that, “If
true, petitioner’s allegations would suffice to establish extraordinary circumstances beyond
his control. Common sense dictates that a litigant cannot be held constructively responsible
for the conduct of an attorney who is not operating as his agent in any meaningful sense of
that word.” Id. 

Justice Scalia (joined by Thomas, J.) dissented, contending, inter alia, that § 2244(d)
should be read to preclude equitable tolling, that Holland’s request for tolling should fail
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under Lawrence v. Florida, 549 U.S. 327 (2007), and that the Court’s decision failed to
provide sufficient guidance for the lower courts going forward.

118) Magwood v. Patterson, 561 U.S. 320 (2010).  The Supreme Court (Thomas, J., joined in full
by Scalia, J., and joined in part by Stevens, Breyer and Sotomayor, JJ.) reversed the Eleventh
Circuit’s decision dismissing Magwood’s “fair warning” challenge to his Alabama death
sentence as second or successive, and remanded the case for further proceedings.  Magwood
was convicted of the 1979 murder of a county sheriff.  At the time of the homicide, state law
governing eligibility for a death sentence required both conviction of a “capital” offense and
a finding of a separate statutory aggravating factor.  By the time of Magwood’s 1981 trial,
however, the Alabama Supreme Court had construed the statutory scheme to permit a finding
of death eligibility based solely on conviction for a capital offense.  Applying that
construction, the trial court sentenced Magwood to death despite the absence of any statutory
aggravating circumstances.  After the state courts upheld his the conviction and sentence,
Magwood filed a federal habeas petition that did not include a fair warning challenge to the
death-eligibility finding.  Penalty phase relief was granted on an unrelated ground, and the
case was returned to the trial court for resentencing.  At that proceeding – which the trial court
described as a “complete and new assessment of all of the evidence, arguments of counsel, and
law,” 561 U.S. at 326, defense counsel agreed that Magwood’s conviction alone rendered him
death-eligible, and he was again sentenced to death.  In a subsequent state post-conviction
proceeding, Magwood asserted a fair warning challenge to the eligibility finding, as well as
a claim that trial counsel had been ineffective; the former was denied on the ground that the
statutory basis for the sentence had already been affirmed on direct appeal, and the latter was
denied on the basis that counsel “played no substantive role in the resentencing and had no
obligation to dispute the aggravation.” Id. at 327.  Magwood again sought federal habeas
relief, this time asserting a fair warning challenge to the death-eligibility finding.  The district
court granted the writ, finding that his right to fair warning that the homicide would make him
death-eligible had been violated, and that trial counsel had been ineffective for failing to raise
the fair warning claim.  The Eleventh Circuit reversed, finding that Magwood’s fair warning
claim was “second or successive” under 28 U.S.C. § 2244(b) because the same claim could
have been raised in his first federal petition challenging his original sentence.  The court of
appeals agreed that Magwood’s ineffective assistance of counsel claim was eligible for
review, but reversed the district court’s grant of relief on the merits.

Examining the Eleventh Circuit’s determination that Magwood’s fair warning claim
was second or successive, the Supreme Court “beg[a]n with the text” of § 2244(b), observing
that “[a]lthough Congress did not define the phrase ‘second or successive,’ ... it is well settled
that the phrase does not” encompass all second-in-time habeas petitions.  561 U.S. at 331-32. 
Instead, “second or successive” is a “term of art” whose “meaning” can be drawn from
“statutory context.”  Id. at 332.  Looking to § 2254(b) for the relevant context, the Court
determined that when a state prisoner requests habeas relief, “[h]is petition ‘seeks invalidation
(in whole or in part) of the judgment authorizing the prisoner’s confinement.’” Id. (quoting
Wilkinson v. Dotson, 544 U. S. 74, 83 (2005) (emphasis by the Court)).  From this, the Court
concluded that “the phrase ‘second or successive’ must be interpreted with respect to the
judgment challenged.” Id. at 333. Applying this approach to the circumstances presented in
this case, the Court went on to determine that Magwood’s application – in its entirety –
challenging the resentencing judgment was not second or successive:

This is Magwood’s first application challenging that intervening judgment.
The errors he alleges are new. It is obvious to us – and the State does not
dispute – that his claim of ineffective assistance at resentencing turns upon
new errors. But, according to the State, his fair-warning claim does not,
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because the state court made the same mistake before. We disagree. An error
made a second time is still a new error. 

561 U.S. at 339.  
In reaching this conclusion, the Court rejected a series of contentions by the state and

the dissent, including that “second or successive” status should be determined by whether
there has been a break in the prisoner’s “custody,” 561 U.S. at 333; and that the “statutory
purpose” is to provide prisoners with only “one opportunity” to litigate a claim, regardless of
whether there has been an intervening judgment, see id. at 334 (“We cannot replace the actual
text with speculation as to Congress’ intent.”); id. (“[A]lthough we agree with the State that
many of the rules under § 2244(b) focus on claims, that does not entitle us to rewrite the
statute to make the phrase ‘second or successive’ modify claims as well.”); id. at 336 (“In
addition to duplicating the exceptions under § 2244(b) in some circumstances, the State’s rule
would dilute them in others.”).  In a portion of the opinion not joined by Justices Stevens,
Breyer and Sotomayor, Justice Thomas further rejected the argument that “second or
successive” ought to be defined by reference to pre-AEDPA abuse-of-the-writ principles,
under which Magwood’s claim would assertedly be barred, see 561 U.S. at 336 (noting that
no “pre-AEDPA decision[] applies the phrase ‘second or successive’ to an application
challenging a new judgment,” and that “[t]he State’s misplaced reliance on [distinguishable
pre-AEDPA] cases stems from its failure to distinguish between § 2244(b)’s threshold inquiry
into whether an application is ‘second or successive,’ and its subsequent inquiry into whether
claims in a successive application must be dismissed.”); id. at 338 (observing that, “[i]n light
of th[e] complex history of the phrase ‘second or successive,’ we must rely upon the current
text to determine when the phrase applies, rather than pre-AEDPA precedents or superseded
statutory formulations”).  

Finally, having eschewed the “novel and complex rationalizations” urged by the state
and the dissent, the Court concluded that “AEDPA’s text commands a more straightforward
rule:  where ... there is a ‘new judgment intervening between ... two habeas petitions,’ an
application challenging the resulting new judgment is not ‘second or successive’ at all.”  561
U.S. at 341-42 (quoting Burton v. Stewart, 549 U. S. 147, 156 (2007) (per curiam).  

Justice Breyer (joined by Stevens and Sotomayor, JJ.) concurred, writing separately
to express agreement with the dissent on that point that, “if Magwood were challenging an
undisturbed state-court judgment for the second time, abuse-of-the-writ principles would
apply, including Panetti’s holding that an ‘application’ containing a ‘claim’ that ‘the petitioner
had no fair opportunity to raise’ in his first habeas petition is not a ‘second or successive’
application.”  561 U.S. at 343.

Justice Kennedy (joined by Roberts, C.J., Ginsburg and Alito, JJ.) dissented,
contending that the statutory phrase “second or successive” “incorporates the pre-AEDPA
abuse-of-the-writ doctrine,” under which Magwood’s fair warning claim would be barred
because it could have been, but was not, raised at an earlier opportunity.  561 U.S. at 344-45. 
After an extended critique of the Court’s reasoning and the unintended consequences he
anticipated it generating, Justice Kennedy lamented that “overworked state district attorneys
... will now have to waste time and resources writing briefs analyzing dozens of claims that
should be barred by abuse-of-the-writ principles,” and expressed “hope[] that the States will
document the ill effects of the Court’s opinion so that its costs and deficiencies are better
understood if this issue, or a related one, can again come before the Court.”  Id. at 355.

119) Sears v. Upton, 561 U.S. 945 (2010) (per curiam).  The Court (5 to 4) granted certiorari,
vacated the judgment denying state post-conviction relief, and remanded this Georgia capital
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case for further consideration of whether Sears was prejudiced by trial counsel’s deficient
failure to investigate mitigating evidence.  After an evidentiary hearing, the state post-
conviction court found that “counsel conducted a penalty phase investigation that was ‘on its
face ... constitutionally inadequate.’”  561 U.S. at 946.  However, while additional mitigating
evidence presented at the post-conviction hearing showed that Sears had significant brain
damage that affected, inter alia, his ability to reason and plan, and that, contrary to the trial
evidence, his childhood had not been privileged or tranquil, the state court believed itself
unable to conduct the prejudice analysis mandated by Strickland v. Washington.  Noting that
trial counsel had presented some evidence in support of a mitigation theory that Sears had
come from a loving and stable family whose other members would be adversely affected by
his execution, the state court explained that “‘[t]his case cannot be fairly compared with those
where little or no mitigation evidence is presented and where a reasonable prediction of
outcome can be made.’” 561 U.S. at 952.  The state court went on to add that “‘it is impossible
to know what effect [a different mitigation theory] would have had on [the jury],’” and that
“‘[b]ecause counsel put forth a reasonable theory with supporting evidence, [Sears] ... failed
to meet his burden of proving that there is a reasonable likelihood that the outcome at trial
would have been different if a different mitigation theory had been advanced.’” Id.

After reviewing the mitigating evidence that was available through reasonable
investigation – and noting that “the fact that some of such evidence may have been ‘hearsay’
does not necessarily undermine its value – or its admissibility – for penalty phase purposes,”
561 U.S. at 950, the Supreme Court found “two errors in the state court’s analysis ....” Id. at
953.  “First, the court curtailed a more probing prejudice inquiry because it placed undue
reliance on the assumed reasonableness of counsel’s mitigation theory.”  Id.  “[T]hat a theory
might be reasonable, in the abstract,” the Court added, “does not obviate the need to analyze
whether counsel’s failure to conduct an adequate mitigation investigation before arriving at
this particular theory prejudiced Sears.” Id.  “Second, and more fundamentally, the [state]
court failed to apply the proper prejudice inquiry.” Id. at 954. Whereas the state court
perceived a barrier to applying Strickland’s “reasonable probability” inquiry in a case where
some mitigating evidence was presented at trial, the Court emphasized that no such barrier
exists:  

We certainly have never held that counsel’s effort to present some mitigation
evidence should foreclose an inquiry into whether a facially deficient
mitigation investigation might have prejudiced the defendant. * * * [The
Strickland reasonable probability] standard applies – and will necessarily
require a court to “speculate” as to the effect of the new evidence –
regardless of how much or how little mitigation evidence was presented
during the initial penalty phase. ... In all circumstances, this is the proper
prejudice standard for evaluating a claim of ineffective representation in the
context of a penalty phase mitigation investigation. 

561 U.S. at 955.

Chief Justice Roberts and Justice Alito would have denied the petition for certiorari.

Justice Scalia (joined by Thomas, J.) dissented, contending that the state court had
made “no error of law,” 561 U.S. at 957, that the remand was pointless because the state
court’s conclusion on the issue of prejudice will not change, and that the mitigation evidence
presented in the state post-conviction proceedings was weak, lacking in credibility, and
insufficient to overcome the aggravating facts of the crime and Sears’ confession. 

120) Wilson v. Corcoran, 562 U.S. 1 (2010) (per curiam).  In this Indiana capital case, the
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Supreme Court – for the second time in as many years, see Corcoran v. Levenhagen, 558 U.S.
1 (2009) (per curiam) – granted certiorari, vacated the judgment of the Seventh Circuit, and
remanded for further proceedings.  On remand following the Supreme Court’s prior order, the
Seventh Circuit purported to grant relief on the basis that “the Indiana Supreme Court had
made an ‘unreasonable determination of the facts’ when it accepted the trial court’s
representation that it did not rely on ... aggravating circumstances [prohibited by state law].” 
562 U.S. at 4-5.  The Seventh Circuit went on to explain that reconsideration of Corcoran’s
sentence by the trial court would be necessary “in order to ‘prevent non-compliance with
Indiana law.’” Id. at 5.

After observing that, pursuant to 28 U.S.C. § 2254(a), “it is only noncompliance with
federal law that renders a State’s criminal judgment susceptible to collateral attack,” the
Supreme Court explained that the Seventh Circuit “panel’s opinion contained no hint that it
thought the violation of Indiana law it had unearthed also entailed the infringement of any
federal right.” 562 U.S. at 5.;  see also id. at 1 (“Federal courts may not issue writs of habeas
corpus to state prisoners whose confinement does not violate federal law.”).  “Nor,” the Court
added, “did it suffice for the Court of Appeals to find an unreasonable determination of the
facts under 28 U.S.C. § 2254(d)(2).”  Id. at 5.  Rather, 

[t]hat provision allows habeas petitioners to avoid the bar to habeas relief
imposed with respect to federal claims adjudicated on the merits in state
court by showing that the state court’s decision was “based on an
unreasonable determination of the facts in light of the evidence presented in
the State court proceeding.”  It does not repeal the command of § 2254(a) that
habeas relief may be afforded to a state prisoner “only on the ground” that his
custody violates federal law.

562 U.S. at 5-6.  The Court concluded by noting that it “express[ed] no view about the
merits,” and  remanded the case to the Seventh Circuit for further proceedings. Id. at 7.

121) Harrington v. Richter, 562 U.S. 86 (2011).  In this California non-capital murder case the
Supreme Court reversed the Ninth Circuit’s grant of relief on Richter’s ineffective assistance
of counsel claim, and held that § 2254(d) applies to claims rejected on the merits by state
courts without explanation.  Justice Kennedy wrote for the Court and was joined by Roberts,
C.J., Scalia, Thomas, Breyer, Alito and Sotomayor, JJ.; Justice Ginsburg concurred in the
judgment, and Justice Kagan did not participate.

Richter and a co-defendant were charged with murder, attempted murder, burglary and
robbery in connection with a shooting inside the residence of an acquaintance (and drug
dealer), Johnson, in which Johnson was wounded and another person, Klein, was killed. 
According to Johnson, the shootings occurred after  Richter and his co-defendant entered the
house to rob him;  according to Richter, he and his co-defendant had gone to Johnson’s house
to return something, but Johnson mistook them for robbers and opened fire, and they returned
fire in self defense.  In support of Johnson’s version, the prosecution relied on the fact that
Klein had been found dead on a couch, which suggested he had not been caught in crossfire
as Richter claimed.  By Richter’s account, however, Klein had been shot in a doorway, and
Johnson moved him to the couch after the fact.  In his opening statement, Richter’s trial
counsel – who had not consulted with any experts concerning the blood evidence – asserted
the shootout theory, and “stressed deficiencies in the investigation, including the absence of
forensic support for the prosecution’s version of events.” 562 U.S. at 94.  Although it had not
previously planned to present expert testimony about the blood evidence, “[t]he prosecution
took steps to adjust to the counterattack now disclosed” by commissioning its own analyses
of the blood pool and other blood evidence.  Id.  Those analyses resulted in the presentation
of testimony from two experts indicating that the blood pool probably came from Johnson, not
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Klein, and that blood patterns on and around Klein indicated he was shot on the couch, where
he had been found.  With no expert testimony of his own, defense counsel relied –
unsuccessfully – upon cross-examination to identify gaps and areas of imprecision in the
prosecution’s forensic evidence.  

In state habeas proceedings subsequent to his conviction, Richter asserted, among
other claims, that trial counsel had been ineffective for failing to present expert testimony
about the blood evidence, and supported his claim with affidavits indicating such testimony
was available and would have “bolster[ed] his theory that Johnson had moved Klein to the
couch.”  562 U.S. at 96.  The California Supreme Court denied state habeas relief “in a one-
sentence summary order.”  Id.  In the federal habeas proceedings that followed, the en banc
Ninth Circuit granted relief, finding that “trial counsel was deficient for failing to consult
experts on blood evidence in determining and pursuing a trial strategy and in preparing to
rebut expert evidence the prosecution might – and later did – offer.”  Id. at 97.  The Supreme
Court granted the state’s petition for certiorari challenging the ineffective assistance of
counsel finding, and then directed the parties to brief and argue this question:  “Does AEDPA
deference apply to a state court’s summary disposition of a claim, including a claim under
Strickland v. Washington, 466 U.S. 668 (1984)?”

The Court opened its opinion with the observation that “[t]he writ of habeas corpus
stands as a safeguard against imprisonment of those held in violation of the law,” and that
“[j]udges must be vigilant and independent in reviewing petitions for the writ, a commitment
that entails substantial judicial resources.”  562 U.S. at 91.  Here, however, the Court found
that the Ninth Circuit’s opinion reflected “judicial disregard for the sound and established
principles that inform [the writ’s] proper issuance.”  Id. at 92.

Beginning with the question of § 2254(d)’s applicability to summary state court
orders, the Court held that,

Where a state court’s decision is unaccompanied by an explanation, the
habeas petitioner’s burden still must be met by showing there was no
reasonable basis for the state court to deny relief. This is so whether or not
the state court reveals which of the elements in a multipart claim it found
insufficient, for § 2254(d) applies when a “claim,” not a component of one,
has been adjudicated.

562 U.S. at 98.  After dismissing the possibility that this holding would “encourage state
courts to withhold explanations for their decisions,” the Court quickly rejected Richter’s
contention that, in light of state law and practice, the one-line order entered by the state court
in his case did not constitute an adjudication on the merits.  562 U.S. at 99. “When a federal
claim has been presented to a state court and the state court has denied relief,” the Court
explained, “it may be presumed that the state court adjudicated the claim on the merits in the
absence of any indication or state-law procedural principles to the contrary.”  Id.  While this
“presumption may be overcome when there is reason to think some other explanation for the
state court’s decision is more likely,” the Court rejected Richter’s contentions on that point
as “pure speculation ....” Id. at 100.

The Court next examined the Ninth Circuit’s “improper understanding of § 2254(d)’s
unreasonableness standard and of its operation in the context of a Strickland claim.” 562 U.S.
at 101.  Emphasizing that “[t]he pivotal question is whether the state court’s application of the
Strickland standard was unreasonable,” and that “[t]his is different from asking whether
defense counsel’s performance fell below Strickland's standard,” the Court explained that “[a]
state court’s determination that a claim lacks merit precludes federal habeas relief so long as
‘fairminded jurists could disagree’ on the correctness of the state court’s decision.” Id. 
(quoting Yarborough v. Alvarado, 541 U.S. 652, 664 (2004)).  Here, the Ninth Circuit had
found a Strickland violation under “a de novo review,” but followed that determination with
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only a conclusory statement that the state court’s decision “‘constituted an unreasonable
application of Strickland.’” Id. at 101-102.  After observing that “AEDPA demands more,”
id. at 102, the Court described the appropriate analysis:

Under § 2254(d), a habeas court must determine what arguments or theories
supported or, as here, could have supported, the state court’s decision; and
then it must ask whether it is possible fairminded jurists could disagree that
those arguments or theories are inconsistent with the holding in a prior
decision of this Court. ... ¶  The Court of Appeals appears to have treated the
unreasonableness question as a test of its confidence in the result it would
reach under de novo review ... [but] ... [i]t bears repeating that even a strong
case for relief does not mean the state court’s contrary conclusion was
unreasonable. ¶  If this standard is difficult to meet, that is because it was
meant to be. As amended by AEDPA, § 2254(d) ... preserves authority to
issue the writ in cases where there is no possibility fairminded jurists could
disagree that the state court’s decision conflicts with this Court’s precedents. 
It goes no farther. ... As a condition for obtaining habeas corpus from a
federal court, a state prisoner must show that the state court’s ruling on the
claim ... was so lacking in justification that there was an error well
understood and comprehended in existing law beyond any possibility for
fairminded disagreement.

562 U.S. 102-03.
Turning to the merits of Richter’s ineffective assistance of counsel claim, the Court

observed that “[w]hen § 2254(d) applies, the question is not whether counsel’s actions were
reasonable. The question is whether there is any reasonable argument that counsel satisfied
Strickland’s deferential standard.” 562 U.S. at 105.  Here, the Court found it possible to
hypothesize several such arguments which could have justified the state court’s denial of
relief.  For example, the Court noted that while the Ninth Circuit treated the source of the
blood pool in the doorway as a central issue, “it was far from a necessary conclusion that this
was evident at the time of trial,” and “[r]eliance on ‘the harsh light of hindsight’ to cast doubt
on a trial that took place now more than 15 years ago is precisely what Strickland and AEDPA
seek to prevent.” 562 U.S. at 89. Similarly, the Court added that “a competent attorney might
elect not to use” expert testimony on the ground that it “would be fruitless” or “harmful to the
defense,” and for a range of other reasons.  Id. at 108; see id. at 108-09 (“Even apart from this
danger, there was the possibility that expert testimony could shift attention to esoteric matters
of forensic science, distract the jury from whether Johnson was telling the truth, or transform
the case into a battle of the experts.”).  The Court then criticized the Ninth Circuit’s
unwillingness to rely upon such theories:

The Court of Appeals erred in dismissing strategic considerations like these
as an inaccurate account of counsel’s actual thinking. Although courts may
not indulge “post hoc rationalization” for counsel’s decisionmaking that
contradicts the available evidence of counsel’s actions, neither may they
insist counsel confirm every aspect of the strategic basis for his or her
actions. There is a “strong presumption” that counsel’s attention to certain
issues to the exclusion of others reflects trial tactics rather than “sheer
neglect.” ... Strickland ... calls for an inquiry into the objective
reasonableness of counsel’s performance, not counsel’s subjective state of
mind. 

562 U.S. at 109-10 (quoting Wiggins v. Smith, 539 U.S. 510, 526-27 (2003), and Yarborough
v. Gentry, 540 U.S. 1, 8 (2003) (per curiam)).  The Court also criticized the Ninth Circuit’s
determination that trial counsel had been deficient in failing to anticipate that the prosecution
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would utilize expert testimony, and to prepare accordingly.  “Just as there is no expectation
that competent counsel will be a flawless strategist or tactician,” the Court explained, “an
attorney may not be faulted for a reasonable miscalculation or lack of foresight or for failing
to prepare for what appear to be remote possibilities.”  Id. at 110.  “Even if counsel should
have foreseen that the prosecution would offer expert evidence,” the Court added, “Richter
would still need to show it was indisputable that Strickland required his attorney to act upon
that knowledge.”  Id.  The Court also noted that “it is difficult to establish ineffective
assistance when counsel’s overall performance indicates” – as it did here – “active and
capable advocacy.” Id. at 111.  “For all of these reasons,” the Court concluded, “it would have
been reasonable to find that Richter had not shown his attorney was deficient under
Strickland.” Id.

Finally, the Court found “error” in the Ninth Circuit determination that Richter had
been prejudiced. After noting that “the difference between Strickland’s prejudice standard and
a more-probable-than-not standard is slight and matters ‘only in the rarest case[,]’” and that
“[t]he likelihood of a different result must be substantial, not just conceivable,” the Court
found that “[i]t would not have been unreasonable for the California Supreme Court to
conclude Richter’s evidence of prejudice fell short of this standard.”  562 U.S. at 112.  The
Court went on to explain that Richter’s post-conviction evidence was far from conclusive, and
that “sufficient conventional circumstantial evidence point[ed] to Richter’s guilt.” Id. at 113. 
“There was ample basis,” the Court concluded, “for the California Supreme Court to think any
real possibility of Richter’s being acquitted was eclipsed by the remaining evidence pointing
to guilt.” Id.

Justice Ginsburg concurred in the judgment, writing separately to express her
agreement with the Ninth Circuit that trial counsel’s performance had been constitutionally
deficient, but finding that Richter had not shown sufficient prejudice.

122) Premo v. Moore, 562 U.S. 115 (2011).  The Supreme Court reversed a Ninth Circuit panel
majority’s grant of relief on Moore’s claim that trial counsel provided ineffective assistance
by advising him to plead no contest to felony murder in Oregon.  As in Richter, infra, Justice
Kennedy wrote for the Court and was joined by Roberts, C.J., Scalia, Thomas, Breyer, Alito
and Sotomayor, JJ.; Justice Ginsburg concurred in the judgment, and Justice Kagan did not
participate.  

Moore and one of his two accomplices admitted their involvement in an abduction and
killing to Moore’s brother and his accomplice’s girlfriend, and later made the same admissions
to Oregon police under circumstances that could have supported a motion to suppress. 
Without seeking suppression of the statement to police, Moore’s counsel advised him to enter
a no contest plea to felony murder in exchange for a sentence of 300 months, which was the
minimum permitted under state law.  Moore followed the advice, but later sought post-
conviction relief on the ground that counsel had not moved to suppress the confession before
offering it.  The state court held an evidentiary hearing, and counsel explained that he and
Moore had discussed the possibility of a motion to suppress but saw little value in it given the
confessions made to two other witnesses.  Counsel also noted the possibility that the case
could have developed into one for which the sentencing options could have risen to death or
life without parole.  In denying relief, the state court found that a “‘motion to suppress would
have been fruitless,’” but did not specify whether it viewed this determination as preventing
a finding of deficient performance, prejudice or both.  562 U.S. at 119.  

After describing the state court’s non-specific ruling, the Supreme Court observed
that, “[t]o overcome the limitation imposed by § 2254(d), the Court of Appeals had to
conclude that both findings [– deficient performance and prejudice –] would have involved
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an unreasonable application of clearly established federal law,” and that it had erred in doing
so.  562 U.S. at 123.  The Court explained that “[p]lea bargains are the result of complex
negotiations suffused with uncertainty, and defense attorneys must make careful strategic
choices in balancing opportunities and risks.”  Id. at 124.  “These considerations,” the Court
added, “make strict adherence to the Strickland standard all the more essential when reviewing
the choices an attorney made at the plea bargain stage,”  both to avoid the distorting effects
of hindsight applied to a strategic decision necessarily made with limited information, and to
prevent prosecutors from losing faith in the durability of the deals they make.  Id. at 125; see
also id. at 126 (“Whether before, during, or after trial, when the Sixth Amendment applies,
the formulation of the standard is the same: reasonable competence in representing the
accused. ... But at different stages of the case that deference may be measured in different
ways.”).  After reviewing the considerations and risks faced by both sides in the negotiation
preceding Moore’s plea, the Court remarked that his “prospects at trial were ... anything but
certain,” and “with a potential capital charge lurking, Moore’s counsel made a reasonable
choice to opt for a quick plea bargain.”  Id. at 127.  “At the very least,” the Court added, “the
state court would not have been unreasonable to so conclude.”  Id. 

The Court then turned to an assessment of the Ninth Circuit majority’s decision,
which relied upon findings that the state court’s denial of relief had been “contrary to”
Arizona v. Fulminante, 499 U.S. 279 (1991), in that it failed to acknowledge the importance
of Moore’s confession to police, and the corresponding value that could have been gained by
suppressing it.  Rejecting this approach, the Court explained that a state court’s adjudication
of either component of the Strickland inquiry “cannot be ‘contrary to’ Fulminante” because
Fulminante “says nothing about the Strickland standard of effectiveness.”  562 U.S. at 128;
see also id. (“The Fulminante prejudice inquiry presumes a constitutional violation, whereas
Strickland seeks to define one.”); id. at 129-30 (“[T]here is no sense in which the state court’s
finding could be contrary to Fulminante, for Fulminante says nothing about prejudice for
Strickland purposes, nor does it contemplate prejudice in the plea bargain context.”).  After
describing several ways in which admission of Moore’s confession would have been more
likely to have been harmless than the confession at issue in Fulminante, the Court observed
that, “Other than for its discussion of the basic proposition that a confession is often powerful
evidence, Fulminante is not relevant to the present case. The state postconviction court
reasonably could have concluded that Moore was not prejudiced by counsel’s actions. Under
AEDPA, that finding ends federal review.”  Id. at 131.  Finally, the Court reiterated the need
for special care in resolving challenges to counsel’s effectiveness at the plea stage:

Hindsight and second guesses are ... inappropriate ... where a plea has been
entered without a full trial or, as in this case, even before the prosecution
decided on the charges. The added uncertainty that results when there is no
extended, formal record and no actual history to show how the charges have
played out at trial works against the party alleging inadequate assistance.
Counsel, too, faced that uncertainty. There is a most substantial burden on the
claimant to show ineffective assistance. The plea process brings to the
criminal justice system a stability and a certainty that must not be
undermined by the prospect of collateral challenges in cases not only where
witnesses and evidence have disappeared, but also in cases where witnesses
and evidence were not presented in the first place.

562 U.S. at 132.

123) Walker v. Martin, 562 U.S. 307 (2011).  In this non-capital robbery and murder case, the
Supreme Court unanimously held that California’s indeterminate requirement that state habeas
challenges be filed “‘as promptly as the circumstances allow,’” 562 U.S. at 310 (quoting In
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re Clark, 855 P.3d 729, 738 n.5 (1993)), was not too vague or inconsistently applied to serve
as an adequate state ground barring federal habeas review.  Martin filed a second state habeas
petition “nearly five years after his conviction became final,” and the California Supreme
Court denied it in a summary order, indicating its determination that the petition had been
filed too late by citing Clark and In re Robbins, 959 P.2d 311 (1998).   Id.  The federal district
court later held that the state court’s order rested on an adequate and independent state ground,
but the Ninth Circuit disagreed, finding that California’s timing rule “lacked the clarity and
certainty necessary to constitute an adequate state bar.” Id. at 311.

Relying on Beard v. Kindler, 558 U.S. 53 (2009), the Supreme Court held that
“California is not put to the choice of imposing a specific deadline for habeas petitions (which
would almost certainly rule out Martin’s nearly five-year delay) or preserving the flexibility
of current practice, ‘but only at the cost of undermining the finality of state court judgments.’”
562 U.S. at 311.  Writing for the Court, Justice Ginsburg described California’s timing rule,
and the California Supreme Court’s practice of summarily disposing of large numbers of state
habeas petitions, sometimes using citations to case law to signal its reliance on procedural
grounds for a disposition, and sometimes bypassing available procedural bars to “summarily
reject the petition for want of merit.” Id. at 313; see also id. (“A summary denial citing Clark
and Robbins means that the petition is rejected as untimely.”).  After reiterating Kindler’s
observation that a discretionary state rule “‘can be “firmly established” and “regularly
followed” ... even if the appropriate exercise of discretion may permit consideration of a
federal claim in some cases but not others,’” the Court found that “California’s time rule,
although discretionary, meets the ‘firmly established’ criterion, as Kindler comprehended that
requirement.” 562 U.S. at 317.  Rejecting Martin’s contention that the California rule was “too
vague to be regarded as ‘firmly established,’” the Court explained that “[i]ndeterminate
language is typical of discretionary rules,” and “[a]pplication of those rules in particular
circumstances ... can supply the requisite clarity.” Id.  The Court also considered and rejected
the possibility that California’s rule was “not regularly followed,” as evidenced by the state
court’s different treatment of cases presenting seemingly similar filing delays. Id. at 318.  “We
see no reason,” the Court explained, “to reject California’s time bar simply because a court
may opt to bypass the Clark /Robbins assessment and summarily dismiss a petition on the
merits, if that is the easier path.”  Id. at 319.  “ Discretion,” the Court added, “enables a court
to home in on case-specific considerations and to avoid the harsh results that sometimes attend
consistent application of an unyielding rule.” Id. at 320; see also id. (“[W]e have no cause to
discourage standards allowing [state] courts to exercise such discretion.”).  Having earlier
“stress[ed] that Martin has not alleged that California’s time bar, either by design or in
operation, discriminates against federal claims or claimants,” id. at 311, the Court concluded
as follows:

Today’s decision, trained on California’s timeliness rule for habeas petitions,
leaves unaltered this Court’s repeated recognition that federal courts must
carefully examine state procedural requirements to ensure that they do not
operate to discriminate against claims of federal rights. 

562 U.S. at 321.

124) Wall v. Kholi, 562 U.S. 545 (2011).  In this Rhode Island sexual assault case, the Supreme
Court (Alito, J., writing for a unanimous Court) held that “a motion to reduce sentence under
[Rule 35 of the Rhode Island Superior Court Rules of Criminal Procedure] is an application
for ‘collateral review’ that triggers AEDPA’s tolling provision.” 562 U.S. at 556.  

After noting the parties’ agreement that the ability of Kholi’s state court Rule 35
motion to provide tolling under 28 U.S.C. § 2244(d)(2) “turns on the meaning of the phrase
‘collateral review,’” 562 U.S. at 551, the Court looked to established definitions of the
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phrase’s terms and held that “‘collateral review’ of a judgment or claim means a judicial
reexamination of a judgment or claim in a proceeding outside of the direct review process,”
id. at 553.  Applying that definition to Kholi’s Rule 35 motion, which essentially amounted
to a “plea for leniency,” id. at 554 (quotation marks and citations omitted), the Court had
“little difficulty” finding that the proceeding it initiated was “collateral” in that it was “not
part of the direct review process.” 562 U.S. at 555.  The Court also quickly determined that
a motion such as Kholi’s “undoubtedly calls for ‘review’ of the sentence,” explaining that
“[t]he decision to reduce a sentence, while largely within the discretion of the trial justice,
involves judicial reexamination of the sentence to determine whether a more lenient sentence
is proper.” Id. at 555-56.  The Court went on to note the distinction between a motion like
Kholi’s and other requests that would fall short of requiring tolling under § 2244(d)(2).  “A
motion to reduce sentence,” the Court explained, “is unlike a motion for post-conviction
discovery or a motion for appointment of counsel, which generally are not direct requests for
judicial review of a judgment and do not provide a state court with authority to order relief
from a judgment.”  Id. at 556 n.4. 

Finally, the Court considered and rejected the state’s arguments for a more restrictive
construction of § 2244(d)(2).  Among them was the state’s contention that the statute should
be read to provide tolling only for state proceedings necessary to exhaust claims eligible for
later assertion as grounds for federal habeas relief.  After observing that this argument was
“based on an excessively narrow understanding of § 2244(d)(2)’s role,” the Court emphasized
that while “a purpose ... of tolling under § 2244(d)(2) is to permit the exhaustion of state
remedies,” the availability of tolling “for all ‘collateral review’ motions provides both litigants
and States with an opportunity to resolve objections at the state level, potentially obviating
the need for a litigant to resort to federal court.” 562 U.S. at 558.  The Court concluded by
rejecting the state’s contention that “the meaning of the phrase ‘collateral review’ should turn
on whether the motion or application that triggers that review is captioned as a part of the
criminal case or as a separate proceeding.” Id. at 559.  “This interpretation of § 2244( d)( 2),”
the Court found, “would produce confusion and inconsistency.” Id.

Justice Scalia concurred, but wrote separately to note his disagreement with footnote
3 of the Court’s opinion, in which the Court imagined it would be possible for litigants to
argue that a Rule 35 motion under Rhode Island law is part of direct review.

125) Felkner v. Jackson, 562 U.S. 594 (2011) (per curiam).  The Supreme Court unanimously
reversed the Ninth Circuit’s grant of relief on petitioner’s Batson v. Kentucky claim in this
California case involving “numerous sexual offenses ....”  During jury selection, defense
counsel objected to the prosecution’s removal of two black jurors: Juror S and Juror J. Juror
S had testified that “from the ages of 16 to 30 years old, he was frequently stopped by
California police officers because – in his view – of his race,” and the prosecutor claimed to
be unwilling to “roll the dice” with a juror who might harbor “animosity.”  562 U.S. at 595. 
The prosecutor explained the removal of Juror J by stating that she had an MSW, and he did
“not ‘like to keep social workers.”  Id.  The trial court denied the Batson challenge, and the
state appellate court affirmed.  The appellate court explained that Jackson’s comparison of
Juror S to “a non-black juror” who reported two incidents of dissatisfaction with law
enforcement (one of them out of state) did not support a finding of discrimination, and that
the prosecutor’s focus on Juror J’s “social work experience,” including an internship at the
county jail, justified treating her differently from jurors with professional training in other
fields.  Id. at 596-97.  The district court denied federal habeas relief, and the Ninth Circuit
reversed “in a three-paragraph unpublished memorandum opinion,” which “did not discuss
any specific facts or mention the reasoning of the other three courts that had rejected
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Jackson’s claim,” and “offered a one-sentence conclusory explanation for its decision[.]”  Id.
at 597.  

After remarking that the Ninth Circuit’s “decision is as inexplicable as it is
unexplained,” the Supreme Court emphasized that “[t]he Batson issue ... turns largely on an
‘evaluation of credibility,’” as to which a trial court’s findings warrant “‘great deference’” on
direct appeal, and are even more difficult to overturn under federal habeas review governed
by AEDPA. 562 U.S. at 598 (citations omitted).  “Here,” the Court concluded, “the trial court
credited the prosecutor’s race-neutral explanations, and the California Court of Appeal
carefully reviewed the record at some length in upholding the trial court's findings. The state
appellate court's decision was plainly not unreasonable. There was simply no basis for the
Ninth Circuit to reach the opposite conclusion, particularly in such a dismissive manner.”  Id. 

126) Cullen v. Pinholster, 563 U.S. 170 (2011).  The Supreme Court reversed the grant of penalty
phase relief on Pinholster’s claim that trial counsel had been ineffective in preparing and
presenting mitigating evidence at his California capital trial.  Relying on the prosecution’s
asserted non-compliance with a state law notice requirement, defense counsel argued to the
trial court that all aggravating evidence should be excluded, and that the defense had “‘not
presently prepared to offer anything by way of mitigation.’” 563 U.S. at 176.  After defense
counsel declined an offer of a continuance to facilitate preparation, the trial court refused to
exclude the prosecution’s evidence and the penalty phase proceeded.  The defense called one
witness – Pinholster’s mother – who “gave an account of Pinholster’s troubled childhood and
adolescent years, discussed Pinholster’s siblings, and described Pinholster as ‘a perfect
gentleman at home.’”  Id. at 177.  Pinholster challenged his death sentence in two state habeas
petitions, alleging that trial counsel had been ineffective in failing to develop and present
available evidence about his background and mental disorders, and supporting those
allegations with documents and written testimony.  After the California Supreme Court
summarily denied relief, the federal district court held an evidentiary hearing, at which
Pinholster presented, among other evidence, testimony from two mental health experts whose
findings had not been put before the state court.  The district court granted habeas relief and
the en banc Ninth Circuit affirmed.  In reaching this conclusion, the Ninth Circuit majority
“determined that new evidence from the [federal] hearing could be considered in assessing
whether the California Supreme Court’s decision ‘was contrary to, or involved an
unreasonable application of, clearly established Federal law’ under § 2254(d)(1),” and that,
“[t]aking [that] evidence into account,” the state court had unreasonably applied Strickland
v. Washington. Id. at 180.

Writing for the Court, Justice Thomas (joined in this portion of the opinion by
Roberts, C.J., Scalia, Kennedy, Ginsburg, Breyer and Kagan, JJ.) began by rejecting the Ninth
Circuit’s determination that evidence taken at a federal evidentiary hearing can be considered
in the assessment of a state court’s decision under § 2254(d)(1).  Recognizing the “backward-
looking” statutory terms “resulted in” and “involved,” the Court observed that § 2254(d)(1)
calls for “an examination of the state-court decision at the time it was made,” and that this
requires a review “limited to the record in existence at that same time ....”  563 U.S. at 182. 
After adding that its own decisions “emphasize that review under § 2254(d)(1) focuses on
what a state court knew and did,” id., the Court went on to “hold that evidence introduced in
federal court has no bearing on § 2254(d)(1) review,” id. at 185.  “If a claim has been
adjudicated on the merits by a state court,” the Court continued, “a federal habeas petitioner
must overcome the limitation of § 2254(d)(1) on the record that was before that state court.” 
Id.  In reaching this conclusion, the Court expressly rejected the “assumption,” noted in
Holland v. Jackson, 542 U.S. 649 (2004) (per curiam), that “§ 2254(d)(1) ... simply does not
apply when a federal habeas court has admitted new evidence that supports a claim previously
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adjudicated in state court.” Id. at 184.
Having concluded that § 2254(d)(1) does not accommodate evidence presented for

the first time in federal proceedings, the Court acknowledged and rejected Pinholster’s
argument that its holding would “render[] § 2254(e)(2) superfluous ....” 563 U.S. at 185. 
“Section 2254(e)(2),” the Court explained, 

continues to have force where § 2254(d)(1) does  not bar federal habeas
relief.  For example, not all federal habeas claims by state prisoners fall
within the scope of § 2254(d), which applies only to claims ‘adjudicated on
the merits in State court proceedings.’ At a minimum, therefore, §2254(e)(2)
still restricts the discretion of federal habeas courts to consider new evidence
when deciding claims that were not adjudicated on the merits in state court.

563 U.S. at 185-86.  In footnote 10, the Court acknowledged the possibility that the emergence
during federal proceedings of substantial new evidence relating to a legal theory previously
denied on the merits by a state court not privy to that evidence “may well present a new claim”
to which § 2254(d)(1) would not apply for lack of an antecedent state court adjudication on
the merits.  However, because Pinholster insisted that the evidence he presented to the federal
district court did not modify his claim, the Court did not “decide where to draw the line
between new claims and claims adjudicated on the merits ....”  Id. at 186 n.10.

With the § 2254(d)(1) analysis of Pinholster’s claim limited to the evidence and
allegations presented to the state court, Justice Thomas (now joined by only by Roberts, C.J.,
Scalia, Kennedy and Alito, JJ.) turned to an assessment of the state court’s summary denial
of relief.  “Pinholster,” the Court began, “must demonstrate that it was necessarily
unreasonable for the California Supreme Court to conclude: (1) that he had not overcome the
strong presumption of competence; and (2) that he had failed to undermine confidence in the
jury’s sentence of death.” 563 U.S. at 190.  

Beginning “with the premise that ‘under the circumstances, the challenged action[s]
might be considered sound trial strategy,’” 563 U.S. at 191 (quoting Strickland), the Court
examined the state court record and found that it “supports the idea” – proposed by the dissent
in the Ninth Circuit – “that Pinholster’s counsel acted strategically to get the prosecution’s
aggravation witnesses excluded for lack of notice, and if that failed, to put on Pinholster’s
mother” in the hope that the jury would be sympathetic to her. Id.  In support of the
reasonableness of this theory, the Court noted that the attorney primarily responsible for
penalty phase preparation “billed six hours” and co-counsel “likely spent additional time, not
reflected in” billing records, that counsel had been faced with “a challenging penalty phase
with an unsympathetic client,” and that the “psychiatric expert” counsel had consulted had not
reported any significant impairments.  Id. at 193.  “Given these impediments,” the Court
observed, “it would have been a reasonable penalty-phase strategy to focus on evoking
sympathy for Pinholster’s mother.” Id.  The Court then emphasized that the evidence
Pinholster presented to the state court – “a handful of post-hoc nondenials by one of his
lawyers” – was not enough to foreclose the theory it had evolved from the state court record,
or, therefore, to have prevented the state court from reasonably concluding that trial counsel
performed according to “the presumption of competence ....” Id. at 194.  

Turning to the Ninth Circuit’s analysis, the Court criticized the majority for reading
Williams, Wiggins and Rompilla as articulating “strict rules” for trial counsel’s conduct.  563
U.S. at 196.  The Court also criticized the Ninth Circuit majority for failing to “properly apply
the strong presumption of competence that Strickland mandates,” explaining that “[t]he Court
of Appeals was required not simply to ‘give [the] attorneys the benefit of the doubt,’” as the
majority had it, “but to affirmatively entertain the range of possible ‘reasons Pinholster’s
counsel may have had for proceeding as they did,’” as Chief Judge Kozinski had urged in his
dissent.  Id.  From there, the Court dismissed Justice Sotomayor’s contention that the
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challenge posed by Pinholster’s character actually heightened trial counsel’s obligation to
investigate, remarking that “it certainly can be reasonable for attorneys to conclude that
creating sympathy for the defendant’s family is a better idea because the defendant himself
is simply unsympathetic,” and that “[t]he California Supreme Court could have reasonably
concluded that Pinholster’s counsel made such a reasoned decision in this case.” Id. at 197.

Finally, the Court determined that Pinholster “also has failed to show that the
California Supreme Court must have unreasonably concluded that [he] was not prejudiced.”
563 U.S. at 198.  The Court first summarized the aggravating and mitigating evidence
presented to the jury.  The aggravation included Pinholster’s long history of violence and his
willingness to “revel in” that history before the jury. Id.  As to mitigation, the Court described
the “detailed account of Pinholster’s troubled childhood and adolescence” provided by his
mother, which included “two serious head injuries,” an “abusive, or nearly so” stepfather,
learning difficulties, institutionalization and epilepsy.  Id. at 199.  The Court then determined
that the additional evidence presented in support of Pinholster’s state habeas petition could
not sustain a finding of Strickland prejudice because that “evidence largely duplicated the
mitigation evidence at trial,” and, “[t]o the extent the state habeas record includes new factual
allegations or evidence, much of it is of questionable mitigating value.”  Id. at 200-01.  With
regard to the latter point, the Court noted that testimony from a psychiatrist “would have
opened the door to rebuttal by a state expert,” that additional evidence of more severe
problems experienced by Pinholster’s family might have convinced the jury that he “was
simply beyond rehabilitation,” and that “the remaining new material” consisted of “just a few
new details about Pinholster’s childhood.”  Id. at 201.  The Court concluded by rejecting the
Ninth Circuit’s determination that this case was “‘materially indistinguishable’” from (Terry)
Williams and Rompilla, asserting that neither case included application of § 2254(d) to the
question of prejudice, such that “each of them lack the important ‘doubly deferential’ standard
of Strickland and AEDPA.” Id. “Those cases,” the Court added, “offer no guidance with
respect to whether a state court has unreasonably determined that prejudice is lacking.” Id.
at 202.  

In a final footnote, the Court observed that Pinholster’s inability to satisfy § 2254(d)
ended the analysis, then added:

We are barred from considering the evidence Pinholster submitted in the
District Court that he contends additionally supports his claim. For that
reason, we need not decide whether § 2254(e)(2) prohibited the District
Court from holding the evidentiary hearing or whether a district court may
ever choose to hold an evidentiary hearing before it determines that § 2254(d)
has been satisfied.

563 U.S. at 203 n.20.

Justice Alito concurred in part and in the judgment, expressing his agreement with
Justice Sotomayor’s contention that evidence properly taken at a federal evidentiary hearing
should be considered in a § 2254(d)(1) analysis, but concluding that Pinholster had not been
entitled to a hearing under § 2254(e)(2), and that the state court’s denial of relief on the record
before it was not unreasonable.

Justice Breyer concurred in part and dissented in part, joining the Court’s
determination that evidence presented for the first time in federal court cannot be considered
in connection with a § 2254(d)(1) analysis, but concluding that the case should have been
remanded to permit further consideration by the Ninth Circuit.  Justice Breyer also noted that
the Court’s construction of § 2254(d)(1) “does not leave AEDPA’s hearing section, § 2254(e),
without work to do.” 563 U.S. at 205.  He explained:
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An offender who believes he is entitled to habeas relief must first present a
claim (including his evidence) to the state courts. If the state courts reject the
claim, then a federal habeas court may review that rejection on the basis of
the materials considered by the state court. If the federal habeas court finds
that the state-court decision fails (d)’s test (or if (d) does not apply), then an
(e) hearing may be needed.

Id.  He concluded by emphasizing that, in his view, “AEDPA is not designed to take necessary
remedies from a habeas petitioner but to give the State a first opportunity to consider most
matters and to insist that federal courts properly respect state-court determinations.” 563 U.S.
at 206.

Justice Sotomayor (joined in part by Ginsburg and Kagan, JJ.) dissented.  In a detailed
analysis joined by no other Justice, Justice Sotomayor criticized the Court’s refusal to
construe § 2254(d)(1) to accommodate consideration of evidence presented for the first time
in federal court, noting, inter alia, that “[t]he problem with this approach is its potential to bar
federal habeas relief for diligent habeas petitioners who cannot present new evidence to a state
court.”  563 U.S. at 214.  In part II, Justice Sotomayor (joined by Ginsburg and Kagan, JJ.)
undertook a similarly detailed analysis of Pinholster’s claim for relief based only on the record
as it stood before the state court, and concluded that “[f]airminded jurists could not doubt that,
on the record before the California Supreme Court, ‘there [was] a reasonable probability that
at least one juror would have struck a different balance.’”  Id. at 241-42 (quoting Wiggins). 
Finally, in part III Justice Sotomayor (again joined by no other Justice), added that the
evidence presented at the federal evidentiary hearing “confirmed what was already apparent
from the state-court record: Pinholster’s counsel [were ineffective.]”  Id. at 245.

127) Bobby v. Mitts, 563 U.S. 395 (2011) (per curiam).  The Supreme Court unanimously reversed
the Sixth Circuit’s grant of penalty phase relief in this Ohio capital case.  Pursuant to Ohio
law, Mitts’ jury had been given a so-called “acquittal-first” instruction, under which jurors
were directed to first determine whether the state had met its burden of proving that
aggravating circumstances outweighed mitigating factors.  If the jury found that the state had
met that burden, then it was required to recommend a death sentence; on the other hand, if the
jury concluded that the state had not met its burden, the instructions required the jurors to
choose between two different life sentencing options.  Following the suggestion set forth in
Justice Stevens’ concurring opinion in Smith v. Spisak, 558 U.S. 139 (2010) (summarized
above), the Sixth Circuit held that the instruction violated the rule of Beck v. Alabama, 447
U.S. 625 (1980), by requiring “the jury to first decide whether to ‘acquit’ Mitts of the death
penalty before considering ‘mercy and some form of life imprisonment.’” 563 U.S. at 397-98.

The Supreme Court disagreed, explaining that Beck was aimed at reducing “‘the risk
of an unwarranted conviction’ created when the jury is forced to choose between finding the
defendant guilty of a capital offense and declaring him innocent of any wrongdoing.” 563 U.S.
at 398. The Court then explained that “[t]he question here ..  concerns the penalty phase, not
the guilt phase,” and that California v. Ramos, 463 U.S. 992 (1983), had already established
“that the logic of Beck is not directly applicable to penalty phase proceedings.” Id. 
Demonstrating the difficulty of applying the Beck rule to the penalty phase, the Court added
that Mitts’ jury was “specifically instructed that if they did not find that the aggravating
factors outweighed the mitigating factors ...they would choose from two life sentence options.
There is accordingly no reason to believe that the jurors in this case, unlike the jurors in Beck,
could have been improperly influenced by a fear that a decision short of death would have
resulted in Mitts walking free.” Id. at 399.  Finally, the Court observed that it had “all but
decided the question presented here in Spisak itself,” and that “[t]he same conclusion applies
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here.” Id. at 399-400.

128) Cavazos v. Smith, 565 U.S. 1 (2011) (per curiam).  The Supreme Court (6-3) granted the
state’s petition for certiorari and reversed the Ninth Circuit’s grant of relief on Smith’s
sufficiency of the evidence challenge to her California conviction for assault on a child
resulting in death.  Smith was prosecuted for the death of her seven week old grandson, who
had been sleeping near her when Smith noticed he had become unresponsive and gave “him
‘a little shake, a jostle’ to wake him.” 565 U.S. at 4.  “At trial, the jury heard seven days of
expert medical testimony on the cause of [the child’s] death” before accepting the
prosecution’s Shaken Baby Syndrome theory and finding Smith guilty. Id.  In later granting
federal habeas relief on the ground that the prosecution’s evidence had been constitutionally
insufficient under Jackson v. Virginia, 443 U.S. 307 (1979), the Ninth Circuit emphasized that
the prosecution’s experts had “‘reached [their] conclusion because there was no evidence in
the brain itself of the cause of death,’” and “concluded that because ‘[a]bsence of evidence
cannot constitute proof beyond a reasonable doubt,” the California Court of Appeal had
‘unreasonably applied’ ... Jackson v. Virginia in upholding Smith’s conviction.” 565 U.S. at
7 (quoting Smith v. Mitchell, 437 F.3d 884 (2006)). 

Rejecting the Ninth Circuit’s approach, the Supreme Court held that “[t]he Court of
Appeals ... substituted its judgment for that of a California jury on the question whether the
prosecution’s or the defense’s expert witnesses more persuasively explained the cause of a
death.” 565 U.S. at 4.  After summarizing the trial evidence, the Court called the Ninth
Circuit’s finding that there had been no physical evidence of the child’s cause of death
“simply false,” and explained that there were “affirmative indications of trauma [that] formed
the basis of the [prosecution’s] experts’ opinions ....”  Id. at 7-8.  The Court continued:

In light of the evidence presented at trial, the Ninth Circuit plainly erred in
concluding that the jury’s verdict was irrational, let alone that it was
unreasonable for the California Court of Appeal to think otherwise.  Doubts
about whether Smith is in fact guilty are understandable. But it is not the job
of this Court, and was not that of the Ninth Circuit, to decide whether the
State’s theory was correct. The jury decided that question, and its decision
is supported by the record.

565 U.S. at 8.  After noting the possibility of executive clemency as an alternative source for
a remedy, the Court concluded by observing that it had twice vacated and remanded the case
while “calling the [Ninth Circuit’s] attention to ... opinions highlighting the necessity of
deference to state courts in § 2254(d) habeas cases,” and that the court of appeals’ “refusal”
to “seriously confront[] the significance of th[ose] cases” “necessitates this Court’s action
today.” 565 U.S. at 9.

Justice Ginsburg (joined by Breyer and Sotomayor, JJ.) dissented, calling the Court’s
decision to grant certiorari and summarily dispose of the case a “misuse of discretion.”  She
explained that the Court’s “routine practice counsels” against review in cases, such as this
one, which are fact-bound and offer no opportunity for the Court to play a “law-clarifying role
....”  565 U.S. at 9-11.  After noting that advances in the scientific understanding of so-called
Shaken Baby Syndrome raised additional questions about the prosecution’s theory at Smith’s
trial, that the other evidence against Smith was “meager,” and that defense counsel had
“represented [Smith] poorly at trial,” id. at 16, Justice Ginsburg concluded that certiorari
should have been denied:

In sum, this is ... “the type of case in which we are most inclined to deny
certiorari.” Kyles v. Whitley, 514 U.S. 419, 460 (1995) (SCALIA, J.,
dissenting). Nevertheless, the Court is bent on rebuking the Ninth Circuit for
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what it conceives to be defiance of our prior remands.  I would not ignore
Smith’s plight and choose her case as a fit opportunity to teach the Ninth
Circuit a lesson.

565 U.S. at 16.

129) Bobby v. Dixon, 565 U.S. 23 (2011) (per curiam).  The Supreme Court granted the state’s
petition for certiorari and reversed the Sixth Circuit’s grant of relief in this Ohio capital case,
finding that it was “not clear that the Ohio Supreme Court erred at all [by upholding the
admission of Dixon’s confession], much less erred so transparently that no fairminded jurist
could agree with that court’s decision ....” 565 U.S. at 24.  Dixon had three encounters with
police in connection with the homicide for which he was later prosecuted:  the first “was a
chance encounter” during which Dixon, though not in custody, was given Miranda warnings,
refused to talk without his lawyer present, and left; the second occurred after Dixon’s arrest,
and while “the detectives had decided not to provide ... Miranda warnings for fear that Dixon
would again refuse to speak,” the ensuing interrogation yielded only denials of involvement
in the homicide; during the third encounter, which occurred shortly after the second one,
“Dixon said, ‘I talked to my attorney, and I want to tell you what happened,’” the police
responded by advising him of his Miranda rights, and Dixon proceeded to give a “detailed
confession” to the murder. Id. at 26.  The confession was later admitted against Dixon at trial,
and the Ohio Supreme Court affirmed, reasoning that the confession was voluntary and was
therefore admissible under Oregon v. Elstad, 470 U.S. 298 (1985).  

After observing that “authority to issue the writ of habeas corpus” is limited by §
2254(d), the Supreme Court analyzed and rejected the Sixth Circuit’s determination that “the
Ohio Supreme Court’s decision contained three ... egregious errors” sufficient to permit a
grant of relief.  565 U.S. at 27.  First, the Court found that the Sixth Circuit had been “plainly
wrong” in concluding that Dixon’s invocation of his right to counsel during his first, non-
custodial encounter with police precluded the subsequent interrogations.  See id. at 28
(quoting McNeil v. Wisconsin, 501 U.S. 171, 182, n. 3 (1991)) (“It is undisputed that Dixon
was not in custody during his chance encounter with police ... [a]nd this Court has “never held
that a person can invoke his Miranda rights anticipatorily, in a context other than ‘custodial
interrogation.’”).  Second, the Court disagreed with the Sixth Circuit’s determination “that
police violated the Fifth Amendment by urging Dixon to ‘cut a deal’ before his accomplice
... did so.” Id.  “Because no holding of this Court suggests, much less clearly establishes, that
police may not urge a suspect to confess before another suspect does so,” the Court held, “the
Sixth Circuit had no authority to issue the writ on this ground.”  Id.  Finally, the Court rejected
the Sixth Circuit’s conclusion that Dixon’s confession had been “the product of a deliberate
question-first, warn-later strategy’” in violation of Missouri v. Seibert, 542 U.S. 600 (2004). 
Id. at 30.  Contrasting this case with Seibert, in which police had induced an unwarned
confession and then caused the suspect to repeat the same confession after a warning, the
Court explained that “there is no concern here that police gave Dixon Miranda warnings and
then led him to repeat an earlier murder confession, because there was no earlier confession
to repeat.”  Id. at 31.  Thus, “[a]s the Ohio Supreme Court reasonably concluded, there was
simply ‘no nexus’ between Dixon’s unwarned [second statement] and his later, warned
confession to murder.” Id.

130) Greene v. Fisher, 565 U.S. 34 (2011).  In this non-capital Pennsylvania murder and robbery
case, the Supreme Court examined “whether ‘clearly established Federal law’ [as used in 28
U.S.C. § 2254(d)(1)] includes decisions of this Court that are announced after the last
adjudication of the merits in state court but before the defendant’s conviction becomes final,”
and unanimously held that it does not. 565 U.S. at 36.  Petitioner was tried jointly with several
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co-defendants, and the prosecution was permitted to introduce redacted versions of two co-
defendants’ confessions.  On direct appeal, the Pennsylvania Superior Court rejected
petitioner’s argument that introduction of the statements violated the Confrontation Clause,
finding instead that “the redaction had cured any problem under Bruton [v. United States, 391
U.S. 123 (1968)].”  Id.  While petitioner’s request for allowance of appeal to the Pennsylvania
Supreme Court was pending, the Supreme Court of the United States decided Gray v.
Maryland, 523 U.S. 185 (1998), which announced a rule that would have substantially
bolstered petitioner’s Confrontation Clause claim.  The Pennsylvania Supreme Court initially
granted petitioner’s request to appeal, but later dismissed the appeal as improvidently granted
without addressing the merits of the confrontation issue in light of the then-recent decision in
Gray.  After unsuccessfully pursuing state post-conviction relief on other grounds, petitioner
presented his Confrontation Clause claim to the federal district court and the Third Circuit,
both of which declined to consider the rule of Gray in their § 2254(d)(1) analyses.

In an opinion by Justice Scalia, the Supreme Court began by emphasizing that, under
AEDPA, federal habeas review is “not ... a means of error correction,” 565 U.S. at 38 (citing
Harrington v. Richter, 562 U.S. 86 (2011), and that § 2254(d)(1) is a “‘backward-looking
[provision that] requires an examination of the state-court decision at the time it was made.’”
Id. (quoting Cullen v. Pinholster, 563 U.S. 170, 182 (2011)).  The Court then declared that
“[t]he reasoning of Cullen determines the result here.”  Id.  In so holding, the Court rejected
petitioner’s contention that, “because finality [on direct appeal] marks the temporal cutoff for
Teague [v. Lane, 489 U.S. 288 (1989),] purposes, it must mark the temporal cutoff for ‘clearly
established Federal law’ under AEDPA,” explaining that,

The analogy has been rejected by our cases. We have explained that AEDPA
did not codify Teague, and that “the AEDPA and Teague inquiries are
distinct.” Horn v. Banks, 536 U.S. 266, 272 (2002) (per curiam). The
retroactivity rules that govern federal habeas review on the merits – which
include Teague – are quite separate from the relitigation bar imposed by
AEDPA; neither abrogates or qualifies the other. If § 2254(d)(1) was, indeed,
pegged to Teague, it would authorize relief when a state-court merits
adjudication “resulted in a decision that became contrary to, or an
unreasonable application of, clearly established Federal law, before the
conviction became final.” The statute says no such thing, and we see no
reason why Teague should alter AEDPA’s plain meaning.

565 U.S. at 39. 
The Court also considered and rejected petitioner’s argument that “the relevant

‘decision’ to which the ‘clearly established Federal law’ criterion must be applied is the
decision of the state supreme court that disposes of a direct appeal from a defendant’s
conviction or sentence, even when (as here) that decision does not adjudicate the relevant
claim on the merits.” Id.  The court dismissed this “an implausible reading of § 2254(d)(1),”
adding that, 

The words “the adjudication” in [§ 2254(d)’s] “unless” clause obviously refer
back to the “adjudicat[ion] on the merits,” and the phrase “resulted in a
decision” in the “unless” clause obviously refers to the decision produced by
that same adjudication on the merits. A later affirmance of that decision on
alternative procedural grounds, for example, would not be a decision
resulting from the merits adjudication. And much less would be (what is at
issue here) a decision by the state supreme court not to hear the appeal – that
is, not to decide at all.

565 U.S. at 39-40 (first modification added). 
Finally, the Court found it necessary to “observe that Greene’s predicament is an
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unusual one of his own creation” in that he had not attempted “to obtain relief under Gray”
either by petitioning the Supreme Court for certiorari on direct appeal, or by asserting a Gray-
based claim in state post-conviction proceedings.  565 U.S. at 41. “Having forgone two
obvious means of asserting his claim,” the Court concluded, “Greene asks us to provide him
relief by interpreting AEDPA in a manner contrary to both its text and our precedents. We
decline to do so, and affirm the judgment of the Court of Appeals.”  Id. 

131) Hardy v. Cross, 565 U.S. 65 (2011) (per curiam).  The Supreme Court granted the state’s
petition for certiorari and reversed the Seventh Circuit’s grant of relief on Cross’
Confrontation Clause claim in this Illinois sexual assault case.  Cross’ first trial in Illinois state
court featured the “halting” testimony of the alleged victim (A.S.), and produced an acquittal
on one charge and a hung jury on the remaining charges.  Prior to the retrial, A.S. – who had
previously expressed fear and reluctance to testify – disappeared, and the trial judge granted
the state’s motion to read her prior testimony to the jury after observing that, while
unsuccessful, the state had made “superhuman efforts” to locate A.S. for trial.  565 U.S. at 68. 
At the retrial, an intern from the prosecutor’s office read A.S.’s prior testimony, omitting “the
long pauses that occurred at the first trial,” and providing “a slight inflection.”  Id.  the jury
convicted Cross on two counts, and his state court challenges to the admission of her prior
testimony were rejected.  The federal district court likewise denied relief, but the Seventh
Circuit disagreed, finding that the “Illinois Court of Appeals was unreasonable in holding that
the State had made a sufficient effort to secure A.S.’s presence at the retrial.” Id. at 69.

After reviewing the record (including a list of the state’s efforts to locate A.S. in the
weeks before the retrial), the applicable federal law, and the Seventh Circuit’s criticisms of
the state’s efforts to locate A.S., the Supreme Court reversed:

As we observed in [Ohio v.] Roberts, when a witness disappears before trial,
it is always possible to think of additional steps that the prosecution might
have taken to secure the witness’ presence, but the Sixth Amendment does
not require the prosecution to exhaust every avenue of inquiry, no matter how
unpromising.  And, more to the point, the deferential standard of review set
out in 28 U. S. C. §2254(d) does not permit a federal court to overturn a state
court’s decision on the question of unavailability merely because the federal
court identifies additional steps that might have been taken.  Under AEDPA,
if the state-court decision was reasonable, it cannot be disturbed.

565 U.S. at 71-72.

132) Gonzalez v. Thaler, 565 U.S. 134 (2011).  The Supreme Court addressed two issues in this
Texas non-capital murder case:  whether § 2253(c)(3)’s directive that a certificate of
appealability (COA) “shall indicate which specific issue” has been certified for appeal is a
“jurisdictional requirement,” and when a judgment becomes “final” for purposes of §
2244(d)(1)(A) where expiration of the time for seeking further appellate review and issuance
of a state appellate court’s mandate occur at different times.

Before the district court, petitioner asserted that he was entitled to habeas relief
because his Sixth Amendment right to a speedy trial was violated as a result of a substantial
delay between his indictment and trial.  Without addressing that issue, the district court
dismissed the petition as untimely and denied a COA, finding that petitioner’s conviction had
become final for purposes of § 2244(d)(1)(A) at the expiration of the time for seeking
discretionary review in the Texas Court of Criminal Appeals (CCA), rather than the later date
on which the intermediate appellate court issued its mandate.  Petitioner then sought a COA
from the Fifth Circuit on both the speedy trial and timeliness issues.  A judge of that court
granted a COA on the timeliness issue, but did not mention the underlying Sixth Amendment
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claim.  The court went on to affirm the dismissal of the petition as untimely, again without
mentioning the speedy trial claim.  Petitioner then sought certiorari review of the timeliness
question, and the state responded by asserting – for the first time – that the Fifth Circuit
“lacked jurisdiction to adjudicate Gonzalez’s appeal because the COA identified only a
procedural issue, without also ‘indicat[ing]’ a constitutional issue as required by §
2253(c)(3).”  565 U.S. at 139.  The Court granted certiorari to address both the COA issue and
the timeliness question.

Beginning with whether the COA was sufficient to support the Fifth Circuit’s
jurisdiction despite its failure to “‘indicate’ the issue on which Gonzalez had made a
substantial showing of the denial of a constitutional right,” 565 U.S. at 141, the Court
(Sotomayor, J., joined by Roberts, C.J., and Kennedy, Thomas, Ginsburg, Breyer, Alito, and
Kagan, JJ.) quickly concluded that it was.  After analyzing the language of § 2253(c), and
noting the parties’ agreement that § 2253(c)(1) “is jurisdictional” while § 2253(c)(2) “is
nonjurisdictional,” id. at 142-43, the Court that:

The unambiguous jurisdictional terms of §§ 2253(a), (b), and (c)(1) show that
Congress would have spoken in clearer terms if it intended § 2253(c)(3) to
have similar jurisdictional force. Instead, the contrast underscores that the
failure to obtain a COA is jurisdictional, while a COA’s failure to indicate an
issue is not. A defective COA is not equivalent to the lack of any COA.

565 U.S. at 143; see also id. at 148 (“Unlike the party who fails to submit a compliant notice
of appeal, the habeas petitioner who obtains a COA cannot control how that COA is
drafted.”). 

The timeliness issue arose out of petitioner’s failure to seek discretionary review in
the CCA of an intermediate state appellate court’s decision affirming his conviction.  If
finality occurred at the expiration of the time for seeking such review, then the federal habeas
petition was untimely; if, on the other hand, finality were determined using Texas law, which
sets it at issuance of the appellate court mandate, then the federal petition would be timely. 
Relying on its earlier decisions in Clay v. United States, 537 U.S. 522 (2003), and Jimenez v.
Quarterman, 555 U.S. 113 (2009), the Court chose the former approach:

We now make clear what we suggested in [Clay and Jimenez]: The text of §
2244(d)(1)(A), which marks finality as of “the conclusion of direct review or
the expiration of the time for seeking such review,” consists of two prongs.
Each prong – the “conclusion of direct review” and the “expiration of the
time for seeking such review” – relates to a distinct category of petitioners.
For petitioners who pursue direct review all the way to this Court, the
judgment becomes final at the “conclusion of direct review” – when this
Court affirms a conviction on the merits or denies a petition for certiorari. 
For all other petitioners, the judgment becomes final at the “expiration of the
time for seeking such review” – when the time for pursuing direct review in
this Court, or in state court, expires. ... [B]ecause Gonzalez did not appeal to
the State’s highest court, his judgment became final when his time for
seeking review with the State’s highest court expired.

565 U.S. at 150.  
The Court went on to consider and reject petitioner’s alternative proposal that finality

be determined according to state law, explaining that his approach would require federal
courts “to scour each State’s laws and cases to determine how it defines finality,” which
would “usher in state-by-state definitions of the conclusion of direct review,” and “be at odds
with the uniform definition we adopted in Clay and accepted in the § 2244(d)(1)(A) context
in Jimenez.”  565 U.S. at 152.  The Court also acknowledged petitioner’s contention that its
holding would have the effect of “rob[bing]” some prisoners of the full limitations period by
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starting the clock at a point in time that precedes their eligibility to seek state post-conviction
relief, which happened in petitioner’s own case.  Id. at 153.  After noting its expectation “that
it will be a rare situation where a petitioner confronting similar state laws faced a delay in the
mandate’s issuance so excessive that it prevents ... filing a federal habeas petition within a
year,” the Court added that a petitioner whose time to file has been “severely truncated”
“could file a request for stay and abeyance from the federal district court.”  Id. at 153-54. 
Finally, the Court rejected petitioner’s additional argument that he should be credited for the
90 day period in which a prisoner may seek certiorari review in the Supreme Court.  “Because
Gonzalez did not appeal to the Texas CCA,” the Court explained, “this Court would have
lacked jurisdiction over a petition for certiorari ....”  Id. at 154.

Justice Scalia dissented from the Court’s determination that § 2253(c)(3)’s issue
specification requirement is not jurisdictional.

133) Maples v. Thomas, 565 U.S. 266 (2012).  In this Alabama capital case the Supreme Court
held that petitioner had been abandoned by his pro bono state post-conviction counsel, and
that this abandonment constituted “cause” for the purpose of overcoming the procedural
default that occurred when he failed to file a timely notice of appeal from the denial of post-
conviction relief.

Like many death row inmates in Alabama – which “does not guarantee representation
to indigent capital defendants in postconviction proceedings,” 565 U.S. at 272 – petitioner
relied upon  pro bono out-of-state counsel to assist him in seeking state post-conviction relief. 
He was represented in state post-conviction proceedings by three attorneys:  two associates
from the New York office of Sullivan & Cromwell, and a local attorney who had been
associated exclusively for the purpose of facilitating out-of-state counsel’s appearance and had
no involvement in the substance of the representation.  While the post-conviction petition was
pending, both New York attorneys left the firm and accepted new employment that precluded
further work on petitioner’s case; neither, however, notified petitioner of their departure or
moved to withdraw from the case as required by Alabama law.  Approximately nine months
after the New York attorneys left the firm, the Alabama trial court entered an order denying
post-conviction relief, and the clerk of court mailed copies of the order to all three attorneys
of record.  Local counsel received a copy but took no action based on his belief that the New
York lawyers would initiate an appeal; because those lawyers had moved on, however, the
firm’s mail room returned the orders to the clerk of court unopened.  The clerk took no further
action, and petitioner learned of the notice of appeal deadline – after it had already passed –
via a letter sent directly to him by an assistant attorney general. Petitioner immediately
contacted his mother, and she contacted Sullivan & Cromwell, whereupon other attorneys who
had previously performed some unspecified work on the case filed a motion requesting that
the Alabama post-conviction judge re-enter the order denying relief, which would have re-
started the 42 day notice of appeal period.  The judge refused, and the Alabama appellate
courts declined to issue a writ of mandamus.  With Sullivan & Cromwell as counsel, petitioner
then sought federal habeas relief.  Relying on Coleman v. Thompson, 501 U.S. 722 (1991),
the district court held that all of the claims in petitioner’s state post-conviction petition had
been forfeited by the failure to complete a timely appeal, and that state post-conviction
counsel’s errors in connection with the appeal could not constitute “cause” to overcome the
default.  A majority of the Eleventh Circuit panel affirmed. See Maples v. Allen, 586 F.3d 879
(11th Cir. 2009) (per curiam).  

The Supreme Court (Ginsburg, J., joined by Roberts, C.J., and Kennedy, Breyer,
Alito, Sotomayor and Kagan, JJ.) began its analysis of the default issue by assuming, “for
purposes of this decision,” the adequacy and independence of Alabama’s notice of appeal rule.
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565 U.S. at 280.  The Court also acknowledged the established rule that “[n]egligence on the
part of a prisoner’s postconviction attorney does not qualify as ‘cause,’ ... because the attorney
is the prisoner’s agent, and ... the principal bears the risk of negligent conduct on the part of
his agent.”  Id. at 280-81 (citing Coleman, 501 U.S. at 753-54).  After making clear that it was
not “disturb[ing] that general rule,” however, the Court observed that “[a] markedly different
situation is presented ... when an attorney abandons his client without notice, and thereby
occasions the default.  Having severed the principal-agent relationship, an attorney no longer
acts, or fails to act, as the client’s representative.” Id. at 281. The Court also referenced Justice
Alito’s concurring opinion in Holland v. Florida, 560 U.S. 631 (2010), which “homed in on
the essential difference between a claim of attorney error, however, egregious, and a claim that
an attorney had essentially abandoned his client.” Expressing its agreement, the Court added
that, “under agency principles, a client cannot be charged with the acts or omissions of an
attorney who has abandoned him. Nor can a client be faulted for failing to act on his own
behalf when he lacks reason to believe his attorneys of record, in fact, are not representing
him.” Id. at 283.

After analyzing the facts surrounding the failure to file a timely notice of appeal from
the denial of state post-conviction relief in petitioner’s case, the Court summarized its findings
as follows:

In the unusual circumstances of this case, principles of agency law and
fundamental fairness point to the same conclusion: There was indeed cause
to excuse Maples’ procedural default. Through no fault of his own, Maples
lacked the assistance of any authorized attorney during the 42 days Alabama
allows for noticing an appeal from a trial court’s denial of postconviction
relief. ... [H]e had no reason to suspect that, in reality, he had been reduced
to pro se status. Maples was disarmed by extraordinary circumstances quite
beyond his control. He has shown ample cause, we hold, to excuse the
procedural default into which he was trapped when counsel of record
abandoned him without a word of warning.

565 U.S. at 289.  The Court concluded by remanding the case for consideration of “the
question of prejudice.” Id. at 290.

Justice Alito joined the opinion of the Court, but concurred to note his view that
“[w]hat occurred here was not a predictable consequence of the Alabama system but a
veritable perfect storm of misfortune, a most unlikely combination of events that, without
notice, effectively deprived petitioner of legal representation.”  565 U.S. at 291-92.  “Under
these unique circumstances,” Justice Alito agreed, “petitioner’s procedural default is
overcome.”  Id. at 292.

Justice Scalia (joined by Thomas, J.) dissented.  While he agreed “that a habeas
petitioner’s procedural default may be excused when it is attributable to abandonment by his
attorney,” 565 U.S. at 294, Justice Scalia maintained that petitioner’s local counsel as well as
other attorneys at Sullivan & Cromwell had remained his attorneys – and agents – all along,
and their neglect of the case “must be charged to him,” id. at 298.  After recognizing the
“understandable sense of frustration with the State’s refusal to waive Maples’ procedural
default in the interest of fairness,” Justice Scalia observed that, “if the interest of fairness
justifies our excusing Maples’ procedural default here, it does so whenever a defendant’s
procedural default is caused by his attorney.”  Id. at 301.  He concluded by warning that the
Court’s “reasoning” in this case “invites future evisceration of the principle that defendants
are responsible for the mistakes of their attorneys.” Id. 
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134) Howes v. Fields, 565 U.S. 499 (2012).  The Supreme Court (Alito, J., joined by Roberts, C.J.,
Scalia, Kennedy, Thomas and Kagan, JJ.), reversed the grant of relief on Fields’ Miranda v.
Arizona claim in this Michigan criminal sexual conduct case, finding that the Sixth Circuit
misread prior precedent as clearly establishing “that a prisoner is in custody within the
meaning of Miranda ... if the prisoner is taken aside and questioned about events that occurred
outside the prison walls.”  565 U.S. at 502.  Fields was an inmate serving a sentence at a
Michigan jail when he was escorted to a conference room and questioned for several hours
by two sheriff’s deputies about possible sexual conduct with an adolescent boy before he was
sent to prison.  Fields was told before and during the interview that he was free to return to
his cell, but he was never given Miranda warnings.  He eventually confessed, and the
confession was used against him at trial.  On direct appeal, the state appellate court rejected
Fields’ claim that the confession should have been suppressed, finding that he “had not been
in custody for purposes of Miranda during the interview, so no Miranda warnings were
required.” Id. at 504.  Fields then sought federal habeas relief, and the district court granted
the writ.  The Sixth Circuit affirmed, finding that the state court’s decision was “contrary to”
Mathis v. United States, 391 U.S. 1 (1968), which the Sixth Circuit read as having clearly
established that “isolation from the general prison population combined with questioning
about conduct occurring outside the prison makes ... interrogation custodial per se.”  Id.

The Supreme Court began its discussion by reiterating that § 2254(d)(1)’s “clearly
established federal law” clause “signifies ‘the holdings, as opposed to the dicta, of this Court’s
decisions.”  565 U.S. at 505 (quoting Williams v. Taylor, 529 U.S. 362, 412 (2000)).  The
Court then declared it “abundantly clear that our precedents do not clearly establish the
categorical rule on which the Court of Appeals relied, i.e., that the questioning of a prisoner
is always custodial when the prisoner is removed from the general prison population and
questioned about events that occurred outside the prison.” Id.  The Court went on to observe 
that Maryland v. Shatzer, 559 U.S. 98 (2010), had only recently noted the absence of a rule
governing circumstances like those presented by Fields, and added that the Sixth Circuit had
“misread the holding” of Mathis.  “[T]he holding in Mathis,” the Court explained, “is simply
that a prisoner who otherwise meets the requirements for Miranda custody is not taken outside
the scope of Miranda by either of the two factors on which the Court of Appeals had relied.
Mathis did not hold that imprisonment, in and of itself, is enough to constitute Miranda
custody.” 565 U.S. at 507.  

Having established that Fields could not prevail under § 2254(d)(1)’s “clearly
established” clause, the Court proceeded to determine that the “categorical rule applied below
... is simply wrong.”  565 U.S. at 508.  After a review of relevant Miranda custody decisions,
and the circumstance- and status-related differences between prisoners and non-prisoners
subjected to questioning by authorities, the Court concluded that “standard conditions of
confinement and associated restrictions on freedom will not necessarily implicate the same
interests that the Court sought to protect when it afforded special safeguards to persons
subjected to custodial interrogation. Thus, service of a term of imprisonment, without more,
is not enough to constitute Miranda custody.” Id. at 512.  Finally, the Court observed that
“[w]hen a prisoner is questioned, the determination of custody should focus on all of the
features of the interrogation.” Id. at 514.  After “[t]aking into account all of the circumstances
of [Fields’] questioning – including especially the undisputed fact that [he] was told he was
free to end the questioning and return to his cell,” the Court held that he “was not in custody
within the meaning of Miranda.”  Id. at 517.  

Justice Ginsburg (joined by Breyer and Sotomayor, JJ.) concurred in part and
dissented in part.  Justice Ginsburg agreed with the Court’s determination that “the law is not
‘clearly established’ in ... Fields’ favor,” but “disagree[d] with the ... further determination
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that Fields was not in custody under Miranda.” 565 U.S. at 517. 

135) Wetzel v. Lambert, 565 U.S. 520 (2012) (per curiam).  The Supreme Court granted the state’s
petition for certiorari, vacated the Third Circuit’s decision granting relief on a Brady v.
Maryland claim, and remanded for further consideration.  Lambert’s Brady claim rested on
a “police activity sheet” which had not been disclosed at the time of his 1984 trial.  The
document included a notation indicating that a prosecution witness who admitted participation
in the robbery-murder for which Lambert had been convicted had also “named as co-
defendant” another individual whom authorities did not appear to have investigated any
further.  The state contested Lambert’s Brady claim, contending both that the notation was
ambiguous because could have been a reference to any of thirteen robberies for which the
witness was being held, and that the defense’s extensive impeachment of the witness would
not have been materially enhanced through use of the document.  In its decision denying
relied, the Pennsylvania Supreme Court appeared to agree with both of the state’s contentions,
as did the federal district court in habeas proceedings. The Third Circuit, however, granted
relief on the ground that “it was ‘patently unreasonable’ for the Pennsylvania Supreme Court
to presume that whenever a witness is impeached in one manner, any other impeachment
evidence would be immaterial.’”  565 U.S. at 523 (quoting Lambert v. Beard, 633 F.3d 126
(2011)).  

Before discussing its disagreement with the Third Circuit, the Supreme Court quoted
Harrington v. Richter, 562 U.S. 86, 102 (2011), for the proposition that, “Under § 2254(d),
a habeas court must determine what arguments or theories supported ... the state court’s
decision ....”  [Editor’s note:  The first ellipsis was inserted by the Court, which suggests that
where, as in this case, the state court has issued a reasoned decision, Richter’s requirement
that a federal court consider theories that “could have supported” the state court outcome is
inapplicable.]  The Court then explained that, “[i]n this case, ... the Third Circuit overlooked
the determination of the state courts that the notations were ... ‘entirely ambiguous[,]’ and
instead focused solely on the alternative ground that any impeachment value that might have
been obtained from the notations would have been cumulative.”  565 U.S. at 524.  Having
identified a separate basis for the state court’s decision that should have been, but was not,
analyzed under § 2254(d), the Court added that, “[i]f the conclusion in the state courts about
the content of the document was reasonable – not necessarily correct, but reasonable –
whatever those courts had to say about cumulative impeachment evidence would be beside
the point.” Id.  Finally, after noting that the state court’s decision “may well [have] be[en]
reasonable” in light of various factors, the Court observed that, “[a]ny retrial here would take
place three decades after the crime, posing the most daunting difficulties for the prosecution.
That burden should not be imposed unless each ground supporting the state court decision is
examined and found to be unreasonable under AEDPA.” Id. at 525.

Justice Breyer (joined by Ginsburg and Kagan, JJ.) dissented, contending that there
was no ambiguity in the notation on the police activity sheet, that the Third Circuit had not
overlooked a state court finding on ambiguity because no such finding had been made, and
that the case against Lambert appeared to have been weak from the start.  Justice Breyer
concluded by observing that the Court does “not normally consider questions of the type
presented here, namely fact-specific questions about whether a lower court properly applied
the well-established legal principles that it sets forth in its opinion,” and that it had been “ill
advised to grant certiorari in this case.”  565 U.S. at 528.

136) Martel v. Clair, 565 U.S. 648 (2012).  In this California capital case, the Supreme Court
unanimously held that a request that counsel appointed under 18 U.S.C. § 3599 be replaced
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should be analyzed using “the same ‘interests of justice’ standard that ... appl[ies] in non-
capital cases under ... [18 U.S.C.] § 3006A.”  565 U.S. at 652.  Applying that standard, the
Court further held that “the District Court here did not abuse its discretion in denying
respondent Kenneth Clair’s motion to change counsel.”  Id. 

After briefing on his decade-old federal habeas petition had been completed and the
district court had indicated it did “‘not wish to receive any additional material,’” Clair wrote
the court seeking removal of the Federal Public Defender (FPD) attorneys who had
represented him for the preceding several years.  565 U.S. at 654.  The court then sought and
received responses from counsel for both sides.  On the basis of Clair’s counsel’s letter
indicating that their client desired for them to continue on the case, the district court
“determined that it would ‘take no further action on the matter at this time.’”  Id. at 655.  Six
weeks later, however, Clair sent a second letter requesting new counsel on the ground that
relations with appointed counsel had completely broken down, and counsel had refused to
follow up on the recent discovery of potentially exculpatory physical evidence.  This time, the
district court responded by denying the request and denying the habeas petition.  On appeal
in the Ninth Circuit, FPD counsel agreed that relations with Clair had broken down, and the
court of appeals appointed substitute counsel “going forward.” Id. at 656.  Clair then moved
the district court to vacate its denial of habeas relief under Rule 60(b) in order to facilitate
further proceedings in light of the new physical evidence.  The district court denied that
motion, and Clair appealed.  The Ninth Circuit consolidated the appeals, found that the district
court had abused its discretion in failing to inquire about the allegations set out in Clair’s
second letter, and vacated both the denial of his request for new counsel and the denial of
habeas relief.  With regard to remedy, the Ninth Circuit concluded “that ‘the most reasonable
solution’ was to ‘treat Clair’s current counsel as if he were the counsel who might have been
appointed [at the time of Clair’s second request for a new attorney], and to allow him to make
whatever submissions he would have made then, including a motion to amend Clair’s habeas
petition in light of new evidence.”  Id. at 656-57.  The Supreme Court subsequently granted
the state’s petition for certiorari. 

The Court (through Justice Kagan) began by determining that although § 3599 does
not specify a standard by which to evaluate a request for new counsel in capital cases, such
requests should be governed by the “interests of justice” standard prescribed for non-capital
cases in § 3006A. 565 U.S. at 657-58. In reaching this conclusion, the Court explained that
prior to 1988, § 3006A covered the appointment of counsel in all cases, capital and non-
capital, and that § 3599 was added to the scheme at that time in order to provide “federal
capital defendants and capital habeas petitioners enhanced rights of representation ....” Id. at
659.  “[I]n spinning off § 3599,” the Court added, “Congress enacted a set of reforms to
improve the quality of lawyering in capital litigation. With all those measures pointing in one
direction, we cannot conclude that Congress silently prescribed a substitution standard that
would head the opposite way.” Id. at 659-60.

The Court then reviewed the district court’s denial of Clair’s second request for new
counsel under the “interests of justice” standard, and found no abuse of discretion.  After
noting that the “standard contemplates a peculiarly context-specific inquiry,” 565 U.S. at 663,
the Court found that the district court had made an adequate examination before denying
Clair’s first request.  The Court also recognized, however, that the “new and significant charge
of attorney error” asserted in Clair’s second request – i.e., the allegation that counsel were
ignoring potentially exculpatory evidence – “complicates this case ....”  Id. at 665.  That
complication notwithstanding, the Court went on to conclude that the district court’s denial
of the second request likewise involved no abuse of discretion:

In the mine run of circumstances, Clair’s new charge would have required the
court to make further inquiry before ruling on his motion for a new attorney. 
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¶  But here, the timing of that motion precludes a holding that the District
Court abused its discretion. The court received Clair’s second letter while
putting the finishing touches on its denial of his habeas petition. ...  After
many years of litigation, an evidentiary hearing, and substantial post-hearing
briefing, the court had instructed the parties that it would accept no further
submissions. The case was all over but the deciding; counsel, whether old or
new, could do nothing more in the trial court proceedings. At that point and
in that forum, Clair’s conflict with his lawyers no longer mattered. * * * The
court was not required to appoint a new lawyer just so Clair could file a futile
motion [to amend the petition]. We accordingly find that the Court of
Appeals erred in overturning the District Court’s decision

565 U.S. at 665-66.  Finally, in footnote 4, the Court added that even if the district court had
erred, the Ninth Circuit “ordered the wrong remedy.”  Id. at 666 n.4.  “The way to cure that
error,” the Court explained, “would have been to remand to the District Court to decide
whether substitution was appropriate at the time of Clair’s letter.” Id.

137) Martinez v. Ryan, 566 U.S. 1 (2012).  In this Arizona sexual conduct with a minor case, the
Supreme Court held (7-2) that, “[w]here, under state law, claims of ineffective assistance of
trial counsel must be raised in an initial-review collateral proceeding, a procedural default will
not bar a federal habeas court from hearing a substantial claim of ineffective assistance at trial
if, in the initial-review collateral proceeding, there was no counsel or counsel in that
proceeding was ineffective.”  566 U.S. at 17.

Following his conviction in an Arizona trial court, new counsel was appointed to
represent petitioner on direct appeal.  In addition to asserting record-based claims on appeal,
however, that attorney also initiated a separate state post-conviction proceeding without
consulting petitioner, and later filed the equivalent of an Anders brief indicating that she had
identified no issues worthy of post-conviction review.  After affording petitioner an
opportunity to assert any claims that counsel may have overlooked pro se, and receiving no
response, the state court dismissed the post-conviction action; that dismissal was affirmed on
appeal.  Later, and with the assistance of new counsel, petitioner attempted to a set of
ineffective assistance of trial counsel claims in a second petition for state post-conviction
relief; that petition was dismissed after a determination that the claims could have been raised
in the prior proceeding.  Petitioner then sought federal habeas relief, acknowledging that his
ineffective assistance of trial counsel claims were procedurally defaulted, but asserting that
his initial post-conviction counsel had provided ineffective assistance, and that this constituted
“cause” to overcome the default.   The district court, and later the Ninth Circuit, rejected
petitioner’s “cause” theory on the ground that, pursuant to Coleman v. Thompson, there was
no right to counsel in state post-conviction proceedings, and the ineffectiveness of counsel in
such proceedings therefore could not excuse petitioner’s failure to raise his claims in his
initial state petition.  

Writing for the Court, Justice Kennedy (joined by Roberts, C.J., Ginsburg, Breyer,
Alito, Sotomayor and Kagan, JJ.) acknowledged that Coleman “left open” the constitutional
question “whether a prisoner has a right to effective counsel in collateral proceedings which
provide the first occasion to raise a claim of ineffective assistance at trial,” but quickly
concluded that “[t]his is not the case” in which to answer that question.  566 U.S. at 8-9. 
Instead, the Court determined that this case could be resolved by recognizing a “narrow
exception” to the Coleman rule:  “Inadequate assistance of counsel at initial-review collateral
proceedings may establish cause for a prisoner’s procedural default of a claim of ineffective
assistance at trial.” Id. at 9.  Explaining the need for this exception, the Court emphasized a
“key difference” between the circumstances in Coleman – where the prisoner’s “claims had
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been addressed by the state habeas trial court” before counsel’s error foreclosed an appeal –
and the circumstances in cases like petitioner’s, where counsel’s mistakes prevent the prisoner
from obtaining review of his claims by any court. Id. at 10.  “Where, as here, the initial-review
collateral proceeding is the first designated proceeding for a prisoner to raise a claim of
ineffective assistance at trial,” the Court continued, “the collateral proceeding is in many ways
the equivalent of a prisoner’s direct appeal as to the ineffective-assistance claim.”  Id. at 11. 
After noting the difficulties a prisoner would face if forced to pursue a direct appeal without
the assistance of competent counsel, the Court observed as follows:

Without the help of an adequate attorney, a prisoner will have similar
difficulties vindicating a substantial ineffective-assistance-of-trial-counsel
claim. Claims of ineffective assistance at trial often require investigative
work and an understanding of trial strategy. When the issue cannot be raised
on direct review, moreover, a prisoner asserting an ineffective-assistance-
of-trial-counsel claim in an initial-review collateral proceeding cannot rely
on a court opinion or the prior work of an attorney addressing that claim.   To
present a claim of ineffective assistance at trial in accordance with the State’s
procedures, then, a prisoner likely needs an effective attorney.  ¶  The same
would be true if the State did not appoint an attorney to assist the prisoner in
the initial-review collateral proceeding. The prisoner, unlearned in the law,
may not comply with the State’s procedural rules or may misapprehend the
substantive details of federal constitutional law. While confined to prison, the
prisoner is in no position to develop the evidentiary basis for a claim of
ineffective assistance, which often turns on evidence outside the trial record.

566 U.S. at 11-12 (citations omitted); see also id. at 12 (“A prisoner’s inability to present a
claim of trial error is of particular concern when the claim is one of ineffective assistance of
counsel.”).  

The Court next observed that the established “rules” for showing “cause” to overcome
a default “reflect an equitable judgment” about a prisoner’s inability to comply with state
procedural requirements, and found that the same judgment was warranted with respect to
prisoners attempting to assert ineffective assistance of trial counsel claims without the aid of
post-conviction counsel.  566 U.S. at 13.  The Court then explained the rationale for, and the
operation of, this species of “cause”:

Allowing a federal habeas court to hear a claim of ineffective assistance of
trial counsel when an attorney’s errors (or the absence of an attorney) caused
a procedural default in an initial-review collateral proceeding acknowledges,
as an equitable matter, that the initial-review collateral proceeding, if
undertaken without counsel or with ineffective counsel, may not have been
sufficient to ensure that proper consideration was given to a substantial
claim. From this it follows that, when a State requires a prisoner to raise an
ineffective-assistance-of-trial-counsel claim in a collateral proceeding, a
prisoner may establish cause for a default of an ineffective-assistance claim
in two circumstances. The first is where the state courts did not appoint
counsel in the initial-review collateral proceeding for a claim of ineffective
assistance at trial. The second is where appointed counsel in the
initial-review collateral proceeding, where the claim should have been raised,
was ineffective under the standards of Strickland v. Washington, 466 U.S.
668 (1984). To overcome the default, a prisoner must also demonstrate that
the underlying ineffective-assistance-of-trial-counsel claim is a substantial
one, which is to say that the prisoner must demonstrate that the claim has
some merit.
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566 U.S. at 14.
The Court went on to emphasize that, unlike recognition of a constitutional right to

effective assistance of state post-conviction counsel, the equitable rule announced in this case
“ought not to put a significant strain on state resources,” 566 U.S. at 15, and would instead
leave states free to choose their own course:

A constitutional ruling would provide defendants a freestanding
constitutional claim to raise; it would require the appointment of counsel in
initial-review collateral proceedings; it would impose the same system of
appointing counsel in every State; and it would require a reversal in all state
collateral cases on direct review from state courts if the States’ system of
appointing counsel did not conform to the constitutional rule. An equitable
ruling, by contrast, permits States a variety of systems for appointing counsel
in initial-review collateral proceedings. And it permits a State to elect
between appointing counsel in initial-review collateral proceedings or not
asserting a procedural default and raising a defense on the merits in federal
habeas proceedings. In addition, state collateral cases on direct review from
state courts are unaffected by the ruling in this case.

566 U.S. at 16.
Finally, after rejecting the state’s contention that 28 U.S.C. § 2254(i) foreclosed the

rule it had announced, see 566 U.S. at 17 (“‘Cause[]’ ... is not synonymous with ‘a ground for
relief.’”), the Court remanded the case to the Ninth Circuit for a determination of whether
petitioner’s state post-conviction counsel had been ineffective, whether petitioner’s claim of
ineffective assistance of trial counsel was “substantial,” and whether petitioner had been
prejudiced.

Justice Scalia (joined by Thomas, J.) dissented, contending that the Court had created
a “monstrosity” that “as a practical matter requires States to appoint counsel in initial-review
collateral proceedings,” seriously devalues procedural default as a defense for the states, and
ignores stare decisis.  566 U.S. at 28.

138) Lafler v. Cooper, 566 U.S. 156 (2012).  In this Michigan case involving assault with intent
to murder and several other charges, the Supreme Court addressed the availability of “a
remedy when inadequate assistance of counsel caused nonacceptance of a plea offer and
further proceedings led to a less favorable outcome.”  566 U.S. at 160; see also Missouri v.
Frye, 566 U.S. 134 (2012). Writing for the Court (5-4), Justice Kennedy (joined by Ginsburg,
Breyer, Sotomayor and Kagan, JJ.) determined that the “Sixth Amendment right to counsel
... extends to the plea-bargaining process,” 566 U.S. at 162, and outlined the procedures under
which lower courts must determine what remedy, if any, should be provided after a finding
of ineffectiveness.

Prior to trial, Cooper was offered a “favorable plea offer,” under which the
prosecution would agree to dismiss two of the counts against him, and recommend a sentence
of 51 to 85 months for the two remaining two counts.  566 U.S. at 160.  Acting on advice from
counsel that the state conceded was erroneous and amounted to constitutionally deficient
performance, Cooper rejected the offer.  He was later convicted at a trial whose fairness he
did not challenge, and received a mandatory minimum sentence of 185 to 360 months.  After
an unsuccessful state post-conviction challenge to counsel’s effectiveness in advising him to
reject the plea, Cooper sought federal habeas relief.  The district court granted the writ and
ordered specific performance of the original plea offer, and the Sixth Circuit affirmed.  

After noting that the first part of the Strickland v. Washington test for ineffectiveness
– i.e., deficient performance – had been conceded, the Court examined “how to apply
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Strickland’s prejudice test where ineffective assistance results in a rejection of the plea offer
and the defendant is convicted at the ensuing trial.” 566 U.S. at 163.  “In these circumstances,”
the Court held, “a defendant must show that but for the ineffective advice of counsel there is
a reasonable probability that the plea offer would have been presented to the court (...), that
the court would have accepted its terms, and that the conviction or sentence, or both, under
the offer’s terms would have been less severe than under the judgment and sentence that in
fact were imposed.” Id. at 164.  The Court then considered and rejected the state’s arguments
that “[a] fair trial wipes clean any deficient performance by defense counsel during plea
bargaining.”  Id. at 169.  “That position,” the Court explained, “ignores the reality that
criminal justice today is for the most part a system of pleas, not a system of trials.
Ninety-seven percent of federal convictions and ninety-four percent of state convictions are
the result of guilty pleas. ... [T]he right to adequate assistance of counsel cannot be defined
or enforced without taking account of the central role plea bargaining plays in securing
convictions and determining sentences.” Id. at 169-70 (citing Frye). 

With the right to effective assistance of counsel in connection with plea bargaining
established, the Court turned to “the question of what constitutes an appropriate remedy”
when that right is violated.  566 U.S. at 170.  After noting that “a remedy must ‘neutralize the
taint’ of a constitutional violation, while at the same time not grant a windfall to the defendant
or needlessly squander the considerable resources the State properly invested in the criminal
prosecution,” the Court laid out the following guidelines:

The specific injury suffered by defendants who decline a plea offer as a result
of ineffective assistance of counsel and then receive a greater sentence as a
result of trial can come in at least one of two forms. In some cases, the sole
advantage a defendant would have received under the plea is a lesser
sentence. This is typically the case when the charges that would have been
admitted as part of the plea bargain are the same as the charges the defendant
was convicted of after trial. In this situation the court may conduct an
evidentiary hearing to determine whether the defendant has shown a
reasonable probability that but for counsel’s errors he would have accepted
the plea. If the showing is made, the court may exercise discretion in
determining whether the defendant should receive the term of imprisonment
the government offered in the plea, the sentence he received at trial, or
something in between.

In some situations it may be that resentencing alone will not be full
redress for the constitutional injury. If, for example, an offer was for a guilty
plea to a count or counts less serious than the ones for which a defendant was
convicted after trial, or if a mandatory sentence confines a judge’s sentencing
discretion after trial, a resentencing based on the conviction at trial may not
suffice. In these circumstances, the proper exercise of discretion to remedy
the constitutional injury may be to require the prosecution to reoffer the plea
proposal. Once this has occurred, the judge can then exercise discretion in
deciding whether to vacate the conviction from trial and accept the plea or
leave the conviction undisturbed.

566 U.S. at 170-71.  The Court went on to observe that implementation of a remedy under
these guidelines will require a trial court to “weigh various factors,” but identified only two
considerations for present purposes: “First, a court may take account of a defendant’s earlier
expressed willingness, or unwillingness, to accept responsibility for his or her actions. Second,
it is not necessary here to decide as a constitutional rule that a judge is required to prescind
(that is to say disregard) any information concerning the crime that was discovered after the
plea offer was made.” Id. at 171.  The remaining factors were left to be “elaborated over time
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in decisions of state and federal courts, and in statutes and rules ....” Id. 
 Finally, the Court applied the rules it had described to Cooper’s case.  Beginning with

§ 2254(d), the Court found that “AEDPA does not present a bar to granting ... relief.”  566
U.S. at 173.  The Court explained that the state court “failed to apply Strickland to assess”
Cooper’s ineffective assistance claim, and its decision was therefore “contrary to clearly
established federal law.”  Id.; see also id. (state court focused on whether the plea had been
“knowing and voluntary,” “made an irrelevant observation about counsel’s performance at
trial and mischaracterized [Cooper’s] claim as a complaint that his attorney did not obtain a
more favorable plea bargain”). After further determining that Cooper had “satisfied
Strickland’s two-part test,” the Court disagreed with the district court’s decision to order
“specific performance of the original plea agreement,” and directed as follows:

The correct remedy in these circumstances ... is to order the State to reoffer
the plea agreement. Presuming respondent accepts the offer, the state trial
court can then exercise its discretion in determining whether to vacate the
convictions and resentence respondent pursuant to the plea agreement, to
vacate only some of the convictions and resentence respondent accordingly,
or to leave the convictions and sentence from trial undisturbed. ... Today’s
decision leaves open to the trial court how best to exercise that discretion in
all the circumstances of the case.

566 U.S. at 174.

Justice Scalia (joined in full by Thomas, J., and in part by Roberts, C.J.) dissented,
criticizing the Court for “open[ing] a whole new field of constitutionalized criminal
procedure: plea-bargaining law,” 566 U.S. at 175, and contending that “the remedy the Court
announces – namely, whatever the state trial court in its discretion prescribes, down to and
including no remedy at all – is unheard-of and quite absurd for violation of a constitutional
right,” id. at 176.

Justice Alito dissented separately, arguing that the Court’s holding “misapplies our
ineffective-assistance-of-counsel case law and violates [AEDPA],” and expressing discomfort
with the approach to remedy formulation the Court had prescribed.  566 U.S. at 187.

139) Wood v. Milyard, 566 U.S. 463, 132 S.Ct. 1826 (2012).  In this Colorado non-capital murder
and robbery case, the Supreme Court (Ginsburg, J., joined by Roberts, C.J., and Kennedy,
Breyer, Alito, Sotomayor and Kagan, JJ.) held that federal courts of appeals possess authority
to consider the timeliness of a habeas petition on their own initiative, but that the Tenth
Circuit abused its discretion when it exercised that authority in this case.  In its submissions
to the district court, the state indicated that it had recognized a theory under which Wood’s
§ 2254 petition could be found untimely, “[b]ut rather than inviting a decision on the statute
of limitations question, the State informed the District Court it would ‘not challenge’ Wood’s
petition on timeliness grounds; instead, the State simply defended against Wood’s ... claims
on the merits.”  566 U.S. at 470. The district court then proceeded to deny relief on grounds
unrelated to the limitations period.  On appeal, however, the Tenth Circuit raised the issue of
timeliness on its own initiative, and affirmed the denial of relief on the sole ground that the
petition was untimely.

After observing that “a federal court does not have carte blanche to depart from the
principle of party presentation basic to our adversary system,” 566 U.S. at 472, the Court
adhered to the approaches taken in Granberry v. Greer, 481 U.S. 129 (1987), and Day v.
McDonough, 547 U.S. 198 (2006), and “decline[d] to adopt an absolute rule barring a court
of appeals from raising, on its own motion, a forfeited timeliness defense,” id. at 473.  The
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Court went on to hold that “courts of appeals, like district courts, have the authority – though
not the obligation – to raise a forfeited timeliness defense on their own initiative,” but
cautioned that “appellate courts should reserve that authority for use in exceptional cases.” 
Id. 

Turning to an assessment of the court of appeals’ handling of this case, the Court
quickly determined that “the Tenth Circuit abused its discretion when it dismissed Wood’s
petition as untimely.” 566 U.S. at 474.  The Court explained:

In the District Court, the State was well aware of the statute of limitations
defense available to it and of the arguments that could be made in support of
the defense. Yet the State twice informed the District Court that it “will not
challenge, but [is] not conceding” the timeliness of Wood’s petition.
Essentially, the District Court asked the State: Will you oppose the petition
on statute of limitations grounds? The State answered: Such a challenge
would be supportable, but we won’t make the challenge here.

“[W]aiver is the ‘intentional relinquishment or abandonment of a
known right.’” The State’s conduct in this case fits that description. Its
decision not to contest the timeliness of Wood’s petition did not stem from
an “inadvertent error,” as did the State's concession in Day. Rather, the State,
after expressing its clear and accurate understanding of the timeliness issue,
deliberately steered the District Court away from the question and towards
the merits of Wood’s petition. In short, the State knew it had an “arguable”
statute of limitations defense, yet it chose, in no uncertain terms, to refrain
from interposing a timeliness “challenge” to Wood’s petition. The District
Court therefore reached and decided the merits of the petition. The Tenth
Circuit should have done so as well.

566 U.S. at 474 (citations omitted); see also id. at 470 n.4 (“A waived claim or defense is one
that a party has knowingly and intelligently relinquished; a forfeited plea is one that a party
has merely failed to preserve. That distinction is key to our decision in Wood’s case.”)
(citations omitted). [Editor’s note: In Wood, the Court outlined two categories of conduct
through which the state may lose the benefit of the limitations period as a defense.  When a
state’s conduct amounts to waiver of the limitations period defense, a federal court of appeals
lacks discretion to invoke the defense sua sponte.  On the other hand, where the state merely
forfeits the defense, then a court of appeals may raise the defense on its own, but only in an
“exceptional case[].”  With this distinction now in place, it will be important for practitioners
to pay close attention to the circumstances surrounding a possible waiver or forfeiture, and
craft their arguments according to the framework established in Wood.]

Justice Thomas (joined by Scalia, J.) concurred in the judgment, but wrote separately
to express the view (previously asserted in the dissent in Day) that federal courts should not
be permitted to “raise sua sponte forfeited statute of limitations defenses in habeas cases,” and
to reject the Court’s distinction between “forfeited and waived limitations defenses when
determining whether courts may raise such defenses sua sponte.”  566 U.S. at 477. 

140) Parker v. Matthews, 567 U.S. 37 (2012) (per curiam).  The Supreme Court granted the
state’s petition for certiorari and reversed the Sixth Circuit’s grant of relief in this Kentucky
capital case, remarking that the court of appeals’ decision was “based on the flimsiest of
rationales,” and constituted “a textbook example of what the [AEDPA] proscribes: ‘using
federal habeas corpus review as a vehicle to second-guess the reasonable decisions of state
courts.’” 567 U.S. at 38 (quoting Renico v. Lett, 559 U.S. 766, 779 (2010)).  At trial, petitioner
did not deny killing the two victims, but did contend that he had done so “under ‘extreme
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emotional disturbance,’ which under Kentucky law serves to reduce a homicide that would
otherwise be murder to first-degree manslaughter.” Id. at 38-39.  Kentucky law further
established a burden-shifting mechanism for determining the applicability of the reduction,
under which the defendant was required to produce evidence of extreme emotional
disturbance, whereupon the state would become obligated to disprove the existence of such
disturbance beyond a reasonable doubt.  See id. at 41.  

The first of the two grounds on which the Sixth Circuit granted relief was that the
Kentucky Supreme Court’s decision affirming Matthews’ death sentence violated due process
by creating and retroactively applying an unforeseeable change in the burden-shifting scheme,
such that Matthews was saddled with the entire burden of proving extreme emotional
disturbance.  See 567 U.S. at 41.  The Supreme Court acknowledged that the “Sixth Circuit’s
interpretation is supported by certain aspects of the Kentucky Supreme Court’s opinion,” and
that they “would be relevant if they formed the sole basis for [the state court’s] denial of
Matthews’ ... claim,” but went on to declare that “[i]t is not clear ... that they did.” Id. at 42.
The Court then explained that the state court had also determined that the jury instructions
properly described and assigned the burdens, and that the evidence supported the jury’s
verdict. “That ground,” the Court concluded, “was sufficient to reject Matthews’ claim, so it
is irrelevant that the [state] court also invoked a ground of questionable validity.” Id. (citing
Wetzel v. Lambert, 565 U.S. 520 (2012) (per curiam)).

The Court next considered the Sixth Circuit’s suggestion that the evidence was
constitutionally insufficient to support “a finding of no extreme emotional disturbance.” 567
U.S. at 43.  Emphasizing the “twice-deferential standard” applicable to a sufficiency-of-the-
evidence claim covered by § 2254(d), the Court found it “abundantly clear that the Kentucky
Supreme Court’s rejection of Matthews’ sufficiency claim is controlling in this federal habeas
proceeding.”  Id.  The Court went on to explain that while the court of appeals credited the
testimony of a defense expert supporting the emotional disturbance theory, it failed to
acknowledge the possibility that the jury took a different view of the facts underlying the
expert’s opinion, or simply found that opinion insufficient to prove the existence of an
extreme emotional disturbance. “[T]he Kentucky Supreme Court,” the Court added, “made
no objectively unreasonable error in concluding that the question of extreme emotional
disturbance was properly committed to the jury for resolution.”  Id. at 45.

Finally, the Court examined and rejected the Sixth Circuit’s determination that
“certain remarks by the prosecutor during his closing argument constituted a denial of due
process”  “by suggesting that Matthews had colluded with his lawyer ... and with [the defense
expert] to manufacture an extreme emotional disturbance.”  567 U.S. at 45.  After noting that
the state court had denied the claim on the merits “(albeit without analysis),” the Court
identified Darden v. Wainwright, 477 U.S. 168 (1986), as the source of the relevant clearly
established federal law.  Id.  The Court then explained that the Sixth Circuit had relied upon
a selective reading of the record which omitted the prosecutor’s “clarification that he was not
alleging collusion,” and held that this rendered the court of appeals’ conclusion
“unsupportable.”  Id. at 46.  After further explaining that the state court “could have”
construed the prosecutor’s remarks in a manner consistent with the “very general” standard
of Darden, the Court observed that the Sixth Circuit “also erred by consulting its own
precedents ... in assessing the reasonableness of the Kentucky Supreme Court’s decision.” Id.
at 48.  This criticism was directed at the Sixth Circuit’s use of its own four-factor test for
determining the existence of Darden error, which the Supreme Court likened to “an identical
error by the Sixth Circuit two Terms ago” in Renico v. Lett.  Id. The Court elaborated:

[T]he Sixth Circuit’s reliance on its own precedents [cannot] be defended ...
on the ground that they merely reflect what has been “clearly established” by
our cases.  The highly generalized standard for evaluation claims of
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prosecutorial misconduct set forth in Darden bears scant resemblance to the
elaborate, multistep test employed by the Sixth Circuit here.  To make
matters worse, the Sixth Circuit [announced its multistep test in a case]
decided ... under pre-AEDPA law, so that case did not even purport to reflect
clearly established law as set out in this Court’s holdings.  It was plain and
repetitive error for the Sixth Circuit to rely on its own precedents in granting
Matthews habeas relief.

567 U.S. at 49.

141) Ryan v. Gonzales, 568 U.S. 57 (2013).  In these two consolidated cases from the Ninth and
Sixth Circuits (In re Gonzales, 623 F.3d 1242 (9th Cir. 2010), and Carter v. Bradshaw, 644
F.3d 329 (2011)), the Supreme Court unanimously held that capital habeas petitioners do not
possess a statutory right to a stay of their federal habeas proceedings on the ground of mental
incompetence, but district courts do maintain an equitable power to stay such proceedings
under limited circumstances.  

In Gonzales, the Ninth Circuit implied a right to competence in federal habeas
proceedings as a corollary to the statutory right to counsel in such cases conferred by 18
U.S.C. § 3599.  The Supreme Court, through Justice Thomas, found this view “difficult to
square with our constitutional precedents,” under which the right to counsel is associated with
the Sixth Amendment but the right to be competent at trial is a matter of due process.  568
U.S. at 65; see also id. at 66 (“Notwithstanding the connection between the right to
competence at trial and the right to counsel at trial, we have never said that the right to
competence derives from the right to counsel.”).  The Court also rejected “the Ninth Circuit’s
assertion that a habeas petitioner’s mental incompetency could ‘eviscerate the statutory right
to counsel’ in federal habeas proceedings.”  Id. at 68.  “Given the backward-looking,
record-based nature of most federal habeas proceedings,” the Court explained, “counsel can
generally provide effective representation to a habeas petitioner regardless of the petitioner’s
competence.” Id.; see also id. (“Indeed, where a claim is ‘adjudicated on the merits in State
court proceedings,’ 28 U.S.C. § 2254(d) (2006 ed.), counsel should, in most circumstances,
be able to identify whether the [state court decision satisfies the statutory terms] without any
evidence outside the record. Attorneys are quite capable of reviewing the state-court record,
identifying legal errors, and marshaling relevant arguments, even without their clients’
assistance.”).  The Court went on to add that the brief orders in Rees v. Peyton, 384 U.S. 312
(1966) (per curiam ), Rees v. Peyton, 386 U.S. 989 (1967), and Rees v. Superintendent of Va.
State Penitentiary, 516 U.S. 802 (1995), through which the Supreme Court itself effectively
held the certiorari petition of an incompetent habeas petitioner for decades, lacked the clarity
or reasoning necessary to “offer[] ... support for federal habeas petitioners seeking to stay
district court proceedings ....”  Id. at 70.  In light of these determinations, the Court held that
“§ 3599 does not provide federal habeas petitioners with a ‘statutory right’ to competence.” 
Id. at 71.

In Carter, the Sixth Circuit relied “largely on Rees I” to find that 18 U.S.C. § 4241
“provides a statutory right to competence.”  568 U.S. at 71.  The Supreme Court rejected this
conclusion as well, explaining that “Rees I did not recognize a statutory right to competence
in federal habeas proceedings,”and that, by its terms, § 4241 “applies exclusively to federal
defendants and probationers,” and is therefore “simply inapplicable to federal habeas
proceedings.” Id. at 71-72.  The Court then remarked that it “would address Carter’s
arguments in defense of the Sixth Circuit’s decision, but there are none,” and added that,
“[a]pparently, Carter found the Sixth Circuit’s reasoning indefensible.  We agree.”  Id. at 73.

Finally, the Court noted that while the parties agreed that “district courts have the
equitable power to stay proceedings when they determine that habeas petitioners are mentally
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incompetent,” they disagreed “about the types of situations in which a stay would be
appropriate and about the permissible duration of a competency-based stay.”  568 U.S. at 73. 
The Court declined, however, “to determine the precise contours of the district court’s
discretion to issue stays,” and chose instead to “address only its outer limits.” Id. at 74.  Using
the circumstances before it to illustrate, the Court found no abuse of discretion in the district
court’s refusal of a stay in Gonzales “because a stay is not generally warranted when a
petitioner raises only record-based claims subject to 28 U.S.C. § 2254(d).”  Id.; see also id.
at 74-75 (quoting Cullen v. Pinholster) (“As previously noted, review of such claims ‘is
limited to the record that was before the state court that adjudicated the claim on the merits.’
Accordingly, any evidence that a petitioner might have would be inadmissible.”).  The Court
found the same to be true for three out of the four claims at issue in Carter, but acknowledged
that it was “unclear from the record whether” the fourth claim would ultimately be subject to
§ 2254(d).  Id. at 75.  After leaving resolution of that question to the district court on remand,
the Court made clear that, no matter what, “an indefinite stay would be inappropriate” because
it would frustrate “‘AEDPA’s acknowledged purpose’” of reducing delay and promoting
finality.”  Id. at 76.  The Court then concluded with these instructions:

If a district court concludes that the petitioner’s claim could substantially
benefit from the petitioner’s assistance, the district court should take into
account the likelihood that the petitioner will regain competence in the
foreseeable future. Where there is no reasonable hope of competence, a stay
is inappropriate and merely frustrates the State’s attempts to defend its
presumptively valid judgment.

568 U.S. at 76-77.  In a footnote immediately preceding this directive, the Court made clear
that, “Our opinion today does not implicate the prohibition against ‘“carrying out a sentence
of death upon a prisoner who is insane.”’”  Id. at 77 n.18 (quoting Panetti v. Quarterman, 551
U.S. 930, 934 (2007)). 

142) Johnson v. Williams, 568 U.S. 289 (2013).  In this non-capital California murder case, the
Supreme Court  unanimously held that “[w]hen a state court rejects a federal claim without
expressly addressing that claim, a federal habeas court must presume that the federal claim
was adjudicated on the merits – but that presumption can in some limited circumstances be
rebutted.” 568 U.S. at 300.

On direct appeal of her conviction for felony murder, petitioner raised both state law
and Sixth Amendment challenges to the trial court’s removal of a juror.  In two opinions
affirming the conviction (an initial opinion, and a subsequent one entered following a remand
from the California Supreme Court), the California Court of Appeal quoted the “definition of
‘impartiality’ in United States v. Wood, 299 U.S. 123 (1936),” but “never expressly
acknowledged” that Williams had invoked a federal basis for her argument against removal
of the juror.  568 U.S. at 296.  After her remaining direct and collateral challenges failed in
the state courts, petitioner sought federal habeas relief.  The district applied § 2254(d) and
denied relief, but the Ninth Circuit found it “‘obvious’ that the State Court of Appeal had
‘overlooked or disregarded’ Williams’ Sixth Amendment claim,” such that there was no state
court adjudication of the merits to which § 2254(d) could apply. Id. at 297.  The Ninth Circuit
then “applied its own precedent, and held that the questioning and dismissal of [the juror]
violated the Sixth Amendment.”  Id.

The Supreme Court (Alito, J., joined by all but Scalia, J.) began by establishing that
the rule announced in Harrington v. Richter, 562 U.S. 86 (2011) – under which a state court’s
unexplained denial of properly presented federal claims is presumed to constitute an
adjudication on the merits – applies with equal force “when a state-court opinion addresses
some but not all of a defendant’s claims.” 568 U.S. at 298.  In declining to “draw[] a
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distinction between” the Richter no-explanation situation and the circumstances of this case,
the Court observed that there are multiple reasons why a busy state court might choose not to
mention a particular claim despite having concluded, as a substantive matter, that the claim
lacks merit.  Id.  The Court also considered the state’s contention that the presumption of a
merits adjudication should be “irrebuttable,” but rejected it as “go[ing] too far.” Id. at 301. 
The Court explained that while a state court’s denial of a claim raised as a violation of both
state and federal law would constitute an adjudication of the federal merits if the state law
standard were “at least as protective as the federal standard,” id., other circumstances could
require a different conclusion:

[W]hat if, for example, in at least some circumstances the state standard is
less protective? Or what if the state standard is quite different from the
federal standard, and the defendant’s papers made no effort to develop the
basis for the federal claim? What if a provision of the Federal Constitution
or a federal precedent was simply mentioned in passing in a footnote or was
buried in a string cite? In such circumstances, the presumption that the
federal claim was adjudicated on the merits may be rebutted – either by the
habeas petitioner (for the purpose of showing that the claim should be
considered by the federal court de novo ) or by the State (for the purpose of
showing that the federal claim should be regarded as procedurally defaulted). 
Thus, while the Richter presumption is a strong one that may be rebutted only
in unusual circumstances, it is not irrebuttable.

568 U.S. at 301-02 (citations and footnote omitted); see also id. at 302 n.3 (noting that where
a prisoner fails to do enough to “fairly present” his claim to the state courts, “the Richter
presumption is fully rebutted”).  

The Court went on to emphasize that the statutory phrase “on the merits” carries
meaning that must not be ignored:

A judgment is normally said to have been rendered “on the merits” only if it
was “delivered after the court ... heard and evaluated the evidence and the
parties' substantive arguments.” Black’s Law Dictionary 1199 (9th ed. 2009)
(emphasis added). And as used in this context, the word “merits” is defined
as “[t]he intrinsic rights and wrongs of a case as determined by matters of
substance, in distinction from matters of form.” Webster's New International
Dictionary 1540 (2d ed. 1954) (emphasis added). If a federal claim is rejected
as a result of sheer inadvertence, it has not been evaluated based on the
intrinsic right and wrong of the matter. [It] is surely correct that such claims
have been adjudicated and present federal questions we may review, but it
does not follow that they have been adjudicated “on the merits.” By having
us nevertheless apply AEDPA’s deferential standard of review in such cases,
[the state’s] argument [for an irrebuttable presumption] would improperly
excise §2254(d)’s on-the-merits requirement.

568 U.S. at 302-03 (additional citations and parentheticals omitted); see also id. at 303
(“When the evidence leads very clearly to the conclusion that a federal claim was
inadvertently overlooked in state court, § 2254(d) entitles the prisoner to an unencumbered
opportunity to make his case before a federal judge.”).

Finally, the Court applied the presumption of a merits adjudication in this case, and
concluded that the Ninth Circuit erred in finding that the state court of appeals had overlooked
petitioner’s federal claim. First, the Court explained that although the California Court of
Appeal’s second opinion in this case applied a state law rule, that rule was formulated by the
California Supreme Court in an opinion that discussed (but declined to follow) three lower
federal court decisions, and that “discussion ... shows that the California Supreme Court
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understood itself to be deciding a question with federal constitutional dimensions.” 568 U.S.
at 305.  Second, the Court added that “[r]egardless of whether the [state and federal standards
were] perfectly coextensive, the fact that these claims are so similar makes it unlikely that the
California Court of Appeal decided one while overlooking the other.” Id.; see also id. at 305-
06 (“The California Court of Appeal’s quotation of our definition of ‘impartiality’ from
[United States v.] Wood points to the same conclusion, confirming that the state court was
well aware that the questioning and dismissal of Juror 6 implicated both state and federal
law.”).  Last, the Court observed that Williams’ own litigation conduct – in treating her state
and federal claims as “interchangeable,” in failing to seek rehearing in the California Court
of Appeal, and in failing to argue that the merits of her Sixth Amendment claim had not been
adjudicated “until that issue was raised by two judges during the oral argument in the Ninth
Circuit” – made it “most improbable” that the federal claim had actually been overlooked by
the state court.  Id. at 306.

Justice Scalia concurred in the judgment, but did not join the Court’s opinion due to
his disagreement with the proposition that the presumption of an adjudication on the merits
may be rebutted by showing that the habeas petitioner’s federal claim was “inadvertently
overlooked” by the state court.  568 U.S. at 307.  He also took issue with the Court’s
recognition of a distinction “between a considered rejection of a claim and an unconsidered,
inadequately considered, or inadvertent rejection,” predicting that this distinction will lead
to unnecessary litigation, and that the Court will ultimately be unwilling to enforce it.  Id. at
308.  In explaining his opposition to the distinction, Justice Scalia set out a frank and candid
description of § 2254(d) as he sees it, under which the possibility that the state court “applied
a theory that was flat-out wrong ... does not matter,” and the “deference” to be applied by a
federal court is admittedly “‘blind.’” Id. at 310.

143) Chaidez v. United States, 568 U.S. 342 (2013).  The Supreme Court (Kagan, J., joined by
Roberts, C.J., and Scalia, Kennedy, Breyer, and Alito, JJ.), held that Padilla v. Kentucky, 559
U.S. 356 (2010) (holding that Sixth Amendment obligates defense counsel to provide advice
about risk of deportation brought about by entry of guilty plea) announced a new rule of
criminal procedure that does not apply retroactively to cases on collateral review pursuant to
Teague v. Lane, 489 U.S. 288 (1989).   After observing that “Padilla would not have created
a new rule had it only applied Strickland [v. Washington]’s general standard to yet another
factual situation – that is, had Padilla merely made clear that a lawyer who neglects to inform
a client about the risk of deportation is professionally incompetent,” 568 U.S. at 348-49, the
Court explained that “Padilla did something more[:]”

Before deciding if failing to provide such advice “fell below an objective
standard of reasonableness,” Padilla considered a threshold question: Was
advice about deportation “categorically removed” from the scope of the Sixth
Amendment right to counsel because it involved only a “collateral
consequence” of a conviction, rather than a component of the criminal
sentence? In other words, prior to asking how the Strickland test applied
(“Did this attorney act unreasonably?”), Padilla asked whether the Strickland
test applied (“Should we even evaluate if this attorney acted unreasonably?”).
And ... that preliminary question about Strickland’s ambit came to the Padilla
Court unsettled – so that the Court’s answer (“Yes, Strickland governs here”)
required a new rule.

568 U.S. at 349 (footnote omitted).  The Court went on to emphasize that the “threshold
question” concerning the Sixth Amendment’s applicability to a collateral consequence such
as deportation had remained a decidedly open and contested question after Hill v. Lockhart,
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474 U.S. 52 (1985), and that the weight of lower court authority developed in the interim was
against the outcome eventually selected by the Court in Padilla. Id. at 349; see also id. at 350
(observing that “state and lower federal courts ... [had] almost unanimously concluded that
the Sixth Amendment does not require attorneys to inform their clients of a conviction’s
collateral consequences, including deportation”); id. at 352 (“So when we decided Padilla,
we answered a question about the Sixth Amendment’s reach that we had left open, in a way
that altered the law of most jurisdictions – and our reasoning reflected that we were doing as
much.”).  “It was Padilla,” the Court continued, “that first rejected th[e] categorical approach”
that prevailed in the lower courts – under which  all “collateral” consequences of a conviction
fell outside the Sixth Amendment – and made an exception for consequences relating to
deportation.  Id. at 353.  In making that point, the Court noted that it was “just this aspect of
the Court’s ruling” that had been targeted by the Padilla dissenters, and then observed that
“‘the mere existence of a dissent,’ like the existence of conflicting authority in state or lower
federal courts, does not establish that a rule is new.” Id. at 353, n.11 (citing Beard v. Banks,
542 U.S. 406, 416, n. 5 (2004), and Williams v. Taylor, 529 U.S. 362, 410 (2000)).  After
briefly considering and rejecting petitioner’s contention that Padilla “did no more than apply
Strickland to a new set of facts,” id. at 354, and expressly declining to reach her arguments
that Teague does not apply in § 2255 proceedings (or at least in those raising ineffective
assistance of counsel claims), see id. at 358 n.16, the Court concluded by affirming the
Seventh Circuit’s judgment denying § 2255 relief. 

Justice Thomas concurred in the judgment, writing separately to reiterate his belief
“that Padilla was wrongly decided and that the Sixth Amendment does not extent ... to advice
concerning the collateral consequences arising from a guilty plea.” 568 U.S. at 359.

Justice Sotomayor (joined by Ginsburg, J.) dissented, contending that “Padilla did
nothing more than apply the existing rule of Strickland ... in a new setting,” 568 U.S. at 359,
and that the Court itself had never embraced the direct-or-collateral consequence distinction
that had prevailed in the lower courts, such that its rejection in Padilla did not break new
ground within the meaning of Teague, see id. at 365; see also id. at 369 (“[T]he majority
reaches the paradoxical conclusion that by declining to apply a collateral- consequence
doctrine the Court had never adopted, Padilla announced a new rule.”).

144) Marshall v. Rodgers, 569 U.S. 58 (2013) (per curiam).  The Supreme Court granted the
state’s petition for certiorari and unanimously reversed the grant of relief in this California
assault and firearms case, finding that the Ninth Circuit “erred in concluding that respondent’s
claim is supported by ‘clearly established Federal law ....’” 569 U.S. at 59.  After waiving his
right to counsel on three separate occasions (two of which were preceded by periods during
which he was represented by counsel), Rodgers went to trial and was found guilty.  He then
requested appointed counsel to assist with the preparation of a motion for a new trial, but
offered no reasons in support of the request.  The trial court declined to appoint counsel and
denied Rodgers’ pro se new trial motion, and the California Court of Appeal affirmed on
direct appeal, finding that, under the circumstances and in accordance with state practice, the
trial court had not abused its discretion.  The Ninth Circuit later granted relief, drawing on
court of appeals decisions to identify “two relevant principles that it deemed to have been
clearly established by [the Supreme] Court’s cases[,]” and “[c]ombining” them to hold that
Rodgers “had a clearly established right to the reappointment of counsel for purposes of his
new-trial motion, and that the California courts ... violated that right by refusing to order the
reappointment of counsel.” 569 U.S. at 61. 

After assuming – but not holding – that a motion for a new trial constitutes a critical
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stage in a criminal proceeding, the Supreme Court credited the Ninth Circuit for recognizing
correctly “that ‘the Supreme Court has never explicitly addressed a criminal defendant’s
ability to re-assert his right to counsel’ once he has validly waived it,” and “that the lack of
a Supreme Court decision on nearly identical facts does not by itself mean that there is no
clearly established federal law, since ‘a general standard’ from this Court’s cases can supply
such law.” 569 U.S. at 62.  The Court then found, however, that the Ninth Circuit had “erred
... in its application of this latter proposition to the controlling issues here.”  Id. The Court
explained that the California state courts and the Ninth Circuit had developed different
approaches for dealing with the “tension” between the right to counsel at critical stages and
the right to refuse counsel, but found it “unnecessary ... to judge the merits of these two
approaches or determine what rule the Sixth Amendment in fact establishes for post-waiver
requests of appointment of counsel.”  Id. at 63.  Instead, the Court found it sufficient “to 
observe that ... it cannot be said that California’s approach is contrary to or an unreasonable
application of the ‘general standard[s]’ established by the Court’s assistance-of-counsel
cases.”  Id.  The Court concluded with this comment on the Ninth Circuit’s approach:

The Court of Appeals’ contrary conclusion rested in part on the mistaken
belief that circuit precedent may be used to refine or sharpen a general
principle of Supreme Court jurisprudence into a specific legal rule that this
Court has not announced. The error in this approach is subtle, yet substantial.
Although an appellate panel may, in accordance with its usual
law-of-the-circuit procedures, look to circuit precedent to ascertain whether
it has already held that the particular point in issue is clearly established by
Supreme Court precedent, it may not canvass circuit decisions to determine
whether a particular rule of law is so widely accepted among the Federal
Circuits that it would, if presented to this Court, be accepted as correct. The
Court of Appeals failed to abide by that limitation here. Its resulting holding
was erroneous and must be reversed.

569 U.S. at 64.  After emphasizing that it “expresse[d] no view on the merits of the underlying
Sixth Amendment principle,” the Court reversed the judgment of the Ninth Circuit. Id.

145) Metrish v. Lancaster, 569 U.S. 351 (2013).  The Supreme Court (Ginsburg, J., for a
unanimous Court) reversed the Sixth Circuit’s grant of relief in this Michigan murder case,
finding that the state courts’ retroactive application of a Michigan Supreme Court decision
construing state statutory law to preclude use of the diminished capacity defense did not
involve an unreasonable application of any due process rule “clearly established” by the
Supreme Court.  The habeas petitioner, Burt Lancaster, shot and killed his wife.  At his first
trial in 1994, Lancaster asserted diminished capacity in accordance with a long line of
Michigan Court of Appeals decisions authorizing use of that defense as consistent with
Michigan’s 1978 statutory scheme covering mental health defenses.  Although he was
convicted, that judgment was overturned by the Sixth Circuit in 2003, and Lancaster was
retried in 2005.  By then, however, the Michigan Supreme Court had decided People v.
Carpenter, 627 N.W.2d 276 (2001), which rejected – as a matter of first impression for the
state’s highest court – the Michigan Court of Appeals’ interpretation of the governing
statutory scheme, and held instead that diminished capacity was not available as a defense in
Michigan.  In accordance with Carpenter, the trial court refused Lancaster’s attempt to
reassert his diminished capacity defense.  On direct appeal from the ensuing conviction, the
Michigan Court of Appeals rejected Lancaster’s contention that the trial court’s retroactive
application of Carpenter violated due process, reasoning that Carpenter “‘did not involve a
change in the law,’” but instead “‘concerned an unambiguous statute that was interpreted by
the [Michigan] Supreme Court for the first time.’”  569 U.S. at 356 (quoting Michigan Court
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of Appeals opinion).  A divided panel of the Sixth Circuit later granted federal habeas relief
on the ground that the decision in Carpenter had been “unforeseeable ... given 1) the Michigan
Court of Appeals’ consistent recognition of the diminished-capacity defense; (2) the Michigan
Supreme Court’s repeated references to the defense without casting a shadow of doubt on it;
and (3) the inclusion of the diminished-capacity defense in the Michigan State Bar’s pattern
jury instructions.”  Id.

The Supreme Court began its analysis by identifying Bouie v. City of Columbia, 378
U.S. 347 (1964), and Rogers v. Tennessee, 532 U.S. 451 (2001), as the “key decisions” to be
used in assessing whether the state court of appeals’ decision involved an unreasonable
application of clearly established federal law. 569 U.S. at 358.  The Court then undertook a
review of the decisions in Bouie and Rogers, as well as the history of Michigan law on mental
health defenses and diminished capacity, and summarized its findings as follows:

As earlier Michigan Court of Appeals decisions indicate, the bearing of the
1975 legislation on the diminished-capacity defense may not have been
apparent pre-Carpenter. But in light of our precedent and the history
recounted above, the Michigan Court of Appeals’ decision applying
Carpenter retroactively does not warrant disapprobation as “an unreasonable
application of ... clearly established [f]ederal law.” 28 U.S.C. § 2254(d)(1).
¶  This case is a far cry from Bouie, where, unlike Rogers, the Court held that
the retroactive application of a judicial decision violated due process. In
Bouie, the South Carolina Supreme Court had unexpectedly expanded
“narrow and precise statutory language” that, as written, did not reach the
petitioners’ conduct.  In Carpenter, by contrast, the Michigan Supreme Court
rejected a diminished-capacity defense that the court reasonably found to
have no home in a comprehensive, on-point statute enacted by the Michigan
Legislature. Carpenter thus presents the inverse of the situation this Court
confronted in Bouie. Rather than broadening a statute that was narrow on its
face, Carpenter disapproved lower court precedent recognizing a defense
Michigan’s high court found, on close inspection, to lack statutory grounding.

569 U.S. at 365-66 (citations omitted).  The Court went on to acknowledge that “Lancaster’s
argument against applying Carpenter retroactively is arguably less weak than the argument
opposing retroactivity we rejected in Rogers,” but found that comparison “hardly sufficient
to warrant federal habeas relief under 28 U.S.C. § 2254(d)(1)’s demanding standard.” 569
U.S. at 367; see also id. (“Distinguishing Rogers, a case in which we rejected a due process
claim, thus does little to bolster Lancaster’s argument that the Michigan Court of Appeals’
decision unreasonably applied clearly established federal law.”). The Court then concluded
as follows:

This Court has never found a due process violation in circumstances remotely
resembling Lancaster’s case – i.e., where a state supreme court, squarely
addressing a particular issue for the first time, rejected a consistent line of
lower court decisions based on the supreme court’s reasonable interpretation
of the language of a controlling statute. Fairminded jurists could conclude
that a state supreme court decision of that order is not “unexpected and
indefensible by reference to [existing] law.” Rogers, 532 U.S. at 462 (internal
quotation marks omitted). Lancaster therefore is not entitled to federal habeas
relief on his due process claim.

569 U.S. at 367-68.

146) Trevino v. Thaler, 569 U.S. 413 (2013).  The Supreme Court (Breyer, J., joined by Kennedy,
Ginsburg, Sotomayor, and Kagan, JJ.) held that the rule of Martinez v. Ryan, 566 U.S. 1
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(2012) (authorizing consideration of ineffective assistance of state post-conviction counsel as
“cause” to overcome default of ineffective assistance of trial counsel claim), applies “where,
as [in Texas], state procedural framework, by reason of its design and operation, makes it
highly unlikely in a typical case that a defendant will have a meaningful opportunity to raise
a claim of ineffective assistance of trial counsel on direct appeal ....” 569 U.S. at 429.  In this
case, petitioner’s Texas state habeas counsel did challenge his trial counsel’s effectiveness at
the penalty phase of his capital trial, but did not do so on the ground that trial counsel had
failed to develop and present mitigating evidence.  After the state courts denied relief,
petitioner secured new counsel, who developed such a claim.  The federal district court
responded by staying the federal proceedings to permit petitioner to return to state court to
present the newly developed claim, but that court found the claim procedurally defaulted
based on its omission from petitioner’s initial state habeas petition.  Based on that ruling, the
federal district court refused to consider the ineffective assistance of trial counsel claim on its
merits, and the Fifth Circuit affirmed.  Although the Fifth Circuit’s ruling pre-dated Martinez,
and therefore did not turn on an application of the rule announced in that decision, the
Supreme Court observed that “the Fifth Circuit’s reasoning in a later case, Ibarra v. Thaler,
687 F.3d 222 (2012), makes clear that the Fifth Circuit would have found that Martinez would
have made no difference [in this case].”  569 U.S. at 420; see also id. (“Since the Circuit’s
holding in Ibarra (that Martinez does not apply in Texas) would similarly govern this case,
we granted certiorari here to determine whether Martinez applies in Texas.”). 

The rationale for the Fifth Circuit’s determination in Ibarra that the rule of Martinez
did not apply in Texas was that, “[u]nlike Arizona [which produced Martinez], Texas does not
expressly require the defendant to raise a claim of ineffective assistance of trial counsel in an
initial collateral review proceeding. Rather Texas law on its face appears to permit (but not
require) the defendant to raise the claim on direct appeal.” 569 U.S. at 420.  While the
mandatory nature of Arizona’s rule directing ineffective assistance of trial counsel claims to
post-conviction proceedings had figured prominently in Martinez, the Supreme Court
concluded here that “[t]wo characteristics of the relevant Texas procedures” made the absence
of such a mandate immaterial. Id. at 423.  “First, Texas procedure makes it ‘virtually
impossible for appellate counsel to adequately present an ineffective assistance [of trial
counsel] claim’” on direct review.” Id. (quoting Robinson v. State, 16 S.W.3d 808, 810–811
(Tex.Crim.App.2000)).  And “[s]econd, were Martinez not to apply, the Texas procedural
system would create significant unfairness ...  because Texas courts in effect have directed
defendants to raise claims of ineffective assistance of trial counsel on collateral, rather than
on direct, review.” Id. at 422.  After noting the state’s inability to demonstrate anything more
than a “theoretical[]” possibility that Texas offers meaningful review of ineffective assistance
of trial counsel claims on direct appeal, the Court concluded that, “for present purposes, a
distinction between (1) a State that denies permission to raise the claim on direct appeal and
(2) a State that in theory grants permission but, as a matter of procedural design and systemic
operation, denies a meaningful opportunity to do so is a distinction without a difference.” Id.
at 429. 

Chief Justice Roberts (joined by Alito, J.) dissented, condemning the Court’s
departure from the “aggressively limiting language” of the exception announced in Martinez,
and in so doing depriving states of the “clear choice” afforded by that language, and raising
“questions ... as endless as will be the state-by-state litigation it takes to work them out.”  569
U.S. at 433.

Justice Scalia (joined by Thomas, J.) also dissented to note that his dissenting opinion
in Martinez was correct in predicting that the attempt to limit that decision’s rule to state
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systems formally barring the assertion of ineffective assistance of trial counsel claims on
direct appeal “‘will not last.’” U.S. at 434.

147) McQuiggen v. Perkins, 569 U.S. 383 (2013).  The Supreme Court (Ginsburg, J., joined by
Kennedy, Breyer, Sotomayor, and Kagan, JJ.) held that “actual innocence, if proved, serves
as a gateway through which a petitioner may pass whether the impediment is a procedural bar,
... or, as in this case, expiration of the statute of limitations.” 569 U.S. at 386.  Petitioner’s
Michigan murder conviction became final in 1997.  Over the ensuing five years, he acquired
several affidavits suggesting his actual innocence, but then waited nearly six more years
before filing a federal habeas petition challenging his conviction.  The district court dismissed
the petition as untimely, rejecting the contention that petitioner’s evidence of innocence
entitled him to review because he had not exhibited the diligence necessary for equitable
tolling, and the evidence was not powerful (or new) enough to allow passage through the
actual innocence gateway recognized in Schlup v. Delo, 513 U.S. 298 (1995), and House v.
Bell, 547 U.S. 518 (2006).  On appeal, the Sixth Circuit adhered to existing circuit precedent
authorizing application of the actual innocence gateway to otherwise untimely petitions, held
that diligence was not a pre-condition to use of the gateway, and remanded the case for further
consideration of petitioner’s evidence of innocence.  The Supreme Court then granted the
state’s petition for certiorari to resolve a circuit split over “whether AEDPA’s statute of
limitations can be overcome by a showing of actual innocence.”  569 U.S. at 391.  

The Court began by establishing that petitioner’s lack of diligence meant that he “does
not qualify for equitable tolling,” and that “[h]e thus seeks an equitable exception to §
2244(d)(1), not an extension of the time statutorily prescribed.” 569 U.S. at 392.  After
reviewing prior decisions recognizing the “significance of a convincing actual-innocence
claim” in connection with a federal habeas court’s exercise of “‘equitable discretion,’” id.
(quoting Herrera v. Collins, 506 U.S. 390, 404 (1993)), the Court observed that “[s]ensitivity
to the injustice of incarcerating an innocent individual should not abate when the impediment
is AEDPA’s statute of limitations,” id. at 384.  In contrast to that sentiment, however, the state
contended that recognition of an equitable exception to the limitations period would render
§ 2244(d)(1)(D)’s newly discovered evidence provision “superfluous.” Id. at 393.  The Court
disagreed, explaining that § 2244(d)(1)(D) applies “to the typical case in which no allegation
of actual innocence is made,” while the “miscarriage of justice exception ... applies to a
severely confined category: cases in which new evidence shows ‘it is more likely than not that
no reasonable juror would have convicted [the petitioner].’” Id. at 394-95 (quoting Schlup,
513 U.S. at 329); see also id. at 394-95 (“Many petitions that could not pass through the
actual-innocence gateway will be timely or not measured by § 2244(d)(1)(D)’s triggering
provision.”).  

The state also argued that “Congress knew how to incorporate the miscarriage of
justice exception when it was so minded,” as illustrated by the innocence-related provisions
in §§ 2244(b)(2)(B) and 2254(e)(2), and that its failure to include such a provision in the
limitations period scheme counseled against judicial recognition of the exception sought by
Perkins. 569 U.S. at 395. The Court again disagreed, explaining that “Congress did not simply
incorporate the miscarriage of justice exception into §§ 2244(b)(2)(B) and 2254(e)(2),” but
instead narrowed the availability of the traditional exception for prisoners seeking evidentiary
hearings or authorization to proceed with second or subsequent petitions.  Id.  Having
identified no similarly narrowing language in the statute of limitations, the Court rejected the
interpretation urged by the state:

Sections 2244(b)(2)(B) and 2254(e)(2) thus reflect Congress’ will to modify
the miscarriage of justice exception with respect to second-or-successive
petitions and the holding of evidentiary hearings in federal court. These
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provisions do not demonstrate Congress’ intent to preclude courts from
applying the exception, unmodified, to “the type of petition at issue here” –
an untimely first federal habeas petition alleging a gateway actual-innocence
claim.  House, 547 U.S., at 539. The more rational inference to draw from
Congress’ incorporation of a modified version of the miscarriage of justice
exception in §§ 2244(b)(2)(B) and 2254(e)(2) is simply this: In a case not
governed by those provisions, i.e., a first petition for federal habeas relief, the
miscarriage of justice exception survived AEDPA’s passage intact and
unrestricted.

569 U.S. at 396-97 (footnote omitted).  The Court went on to add that this “reading of the
statute is supported by the Court’s opinion in Holland [v. Florida, 560 U.S. 631 (2010)],”
which reiterated that “‘traditional equitable authority’” should not be displaced “‘absent the
clearest command.’” Id.  “The text of § 2244(d)(1),” the Court continued, “contains no clear
command countering the courts’ equitable authority to invoke the miscarriage of justice
exception to overcome expiration of the statute of limitations governing a first federal habeas
petition.” Id. at 397.

Having established the applicability of the actual innocence gateway, the Court turned
to the state’s contention that a prisoner seeking to proceed through it should be required to
satisfy a “threshold diligence requirement.”  569 U.S. at 398.  The Court rejected that view
as making “scant sense” in light of § 2244(d)(1)(D), but did find that “the Sixth Circuit erred
to the extent that it eliminated timing as a factor relevant in evaluating the reliability of a
petitioner’s proof of innocence.” Id. at 398-99.  Instead, the Court observed that
“[u]nexplained delay in presenting new evidence bears on the determination whether the
petitioner has made the requisite showing.”  Id. at 399; see also id. at 400 (quoting Herrera,
506 U.S. at 404) (“Focusing on the merits of a petitioner’s actual-innocence claim and taking
account of delay in that context, rather than treating timeliness as a threshold inquiry, is tuned
to the rationale underlying the miscarriage of justice exception – i.e., ensuring ‘that federal
constitutional errors do not result in the incarceration of innocent persons.’”). 

Finally, the Court observed that, “[o]n remand, the District Court’s appraisal of
Perkins’ petition as insufficient to meet Schlup’s actual-innocence standard should be
dispositive, absent cause, which we do not currently see, for the Sixth Circuit to upset that
evaluation. We stress once again that the Schlup standard is demanding.” 569 U.S. at 401.

Justice Scalia (joined by Roberts, C.J., Thomas and Alito, JJ.) dissented, arguing that
the actual innocence exception utilized by the Court had been created for, and previously
applied exclusively to, Court-made procedural bars, and that the Court had no authority to
extend it to a statutory bar enacted by Congress. 

148) Nevada v. Jackson, 569 U.S. 505 (2013) (per curiam).  The Supreme Court granted the
state’s petition for certiorari and unanimously reversed the Ninth Circuit’s grant of relief in
this Nevada sexual assault case, finding that the state supreme court had not unreasonably
applied clearly established federal law when it upheld the exclusion of testimony and police
reports indicating that some prior allegations by the victim against Jackson were not
substantiated.  The charges against Jackson arose out of a violent and sexual encounter with
his ex-girlfriend, who became the main witness against him at trial.  Jackson’s defense was
that the victim had fabricated the sexual assault allegation, and he sought to support that
contention by demonstrating that she had made similar complaints in the past, but police had
been unable to corroborate them, and had sometimes harbored skepticism about her claims.
“Although the trial court gave the defense wide latitude to cross-examine [the victim] about
those prior incidents, it refused to admit the police reports or to allow the defense to call as
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witnesses the officers involved.”  569 U.S. at 507.  On direct appeal, the Nevada Supreme
Court upheld the exclusion of extrinsic evidence under a statute forbidding use of such
evidence to attack or support a witness’ credibility, finding that although the state law
recognized an exception that could have accommodated Jackson’s effort, he had failed to
follow the notice procedure applicable to defendants seeking to utilize it.  Jackson
subsequently sought federal habeas relief, and a divided Ninth Circuit panel “held that [the]
extrinsic evidence ... was critical to [Jackson’s] defense, that the exclusion of that evidence
violated [his] constitutional right to present a defense, and that the Nevada Supreme Court’s
decision to the contrary was an unreasonable application of th[e Supreme] Court’s
precedents.”  Id. at 508.

After noting its agreement with the Ninth Circuit’s acknowledgment that the Nevada
Supreme Court had “‘recognized and applied the correct legal principle,’” the Supreme Court
found that, “contrary to the Ninth Circuit’s conclusion, the State Supreme Court’s application
of our clearly established precedents was reasonable.”  569 U.S. at 509.  The Court first
determined that the state statute underlying the exclusion of Jackson’s evidence was “akin to
the widely accepted rule of evidence law that generally precludes the admission of evidence
of specific instances of a witness’ conduct to prove the witness’ character for untruthfulness,”
and observed that “[t]he constitutional propriety of this rule cannot be seriously disputed.” 
Id. at 510. Next, the Court rejected the Ninth Circuit’s finding that clearly established federal
law required “a case-by-case balancing of interests before [the notice requirement relied upon
by the Nevada Supreme Court] can be enforced.” Id.  The Court explained that “[t]he decision
on which the Ninth Circuit relied, Michigan v. Lucas, 500 U.S. 145 (1991), is very far afield,”
and that it “did not even suggest, much less hold,” that enforcement of a notice requirement
like Nevada’s depends upon case-by-case balancing. Id.  “No fair-minded jurist,” the Court
added, “could think that Lucas clearly establishes that the enforcement of the Nevada rule in
this case is inconsistent with the Constitution.”  Id. The Court further noted that some of the
evidence Jackson sought to introduce would not have been covered by the exception, and
found that the Nevada Supreme Court’s analysis of that evidence and reasoned determination
that it had “little impeachment value” could not be overturned because “[n]o decision of this
Court clearly establishes that the exclusion of such evidence for such reasons in a particular
case violates the Constitution.” Id. at 511.  Finally, the Court rejected the Ninth Circuit’s
reliance upon Confrontation Clause decisions to support a grant of relief based on exclusion
of extrinsic evidence:

The Ninth Circuit elided the distinction between cross-examination and
extrinsic evidence by characterizing the cases as recognizing a broad right to
present “evidence bearing on [a witness'] credibility.” By framing our
precedents at such a high level of generality, a lower federal court could
transform even the most imaginative extension of existing case law into
“clearly established Federal law, as determined by the Supreme Court.”  In
thus collapsing the distinction between “an unreasonable application of
federal law” and what a lower court believes to be “an incorrect or erroneous
application of federal law,” the Ninth Circuit’s approach would defeat the
substantial deference that AEDPA requires.

569 U.S. at 512 (citations omitted); see also id. (“But this Court has never held that the
Confrontation Clause entitles a criminal defendant to introduce extrinsic evidence for
impeachment purposes.”).

149) Ryan v. Schad, 570 U.S. 521 (2013) (per curiam).  The Supreme Court granted the state’s
petition for certiorari in this Arizona capital case, and held that the Ninth Circuit abused its
discretion by failing to issue its mandate in accordance with Federal Rule of Appellate
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Procedure 41(d)(2)(D).  Pursuant to that rule, “‘[t]he court of appeals must issue the mandate
immediately when a copy of a Supreme Court order denying the petition for writ of certiorari
is filed.” 570 U.S. at 524 (emphasis by the Court).  In this case, however, the Supreme Court’s
final denial of a request for review of the Ninth Circuit’s decision denying habeas relief
coincided with Schad’s filing of a request that the Ninth Circuit stay its mandate “in light of
a pending Ninth Circuit en banc case addressing the interaction between Pinholster and
Martinez.”  Id. at 523.  In response to that request, the Ninth Circuit declined to grant the stay
Schad sought, but instead “decided sua sponte to construe [the] motion ‘as a motion to
reconsider our prior denial of his Motion to Vacate Judgment and Remand in light of
Martinez,’ which the [Ninth Circuit] had denied on July 27, 2012.”  Id. at 523-24.  After
additional briefing, the Ninth Circuit remanded the case for further proceedings in light of
Martinez v. Ryan, 566 U.S. 1 (2012). 

Relying on Bell v. Thompson, 545 U.S. 794 (2005), and Calderon v. Thompson, 523
U.S. 538 (1998), the Supreme Court emphasized the finality, comity and federalism concerns
reflected in a court of appeals’ obligation to issue its mandate upon the conclusion of habeas
review of a state court judgment.  Without deciding the existence or scope of any exceptions
to that obligation, the Court observed that, “[e]ven assuming a court of appeals has authority
to [deviate from the mandate requirement], it abuses its discretion when it refuses to issue the
mandate once the Supreme Court has acted on the petition, unless extraordinary circumstances
justify that action.” 570 U.S. at 525.  The Court then determined that no such extraordinary
circumstances were present here since the court of appeals based its decision to withhold its
mandate “on an argument it had considered and rejected months earlier.”  Id. at 526; see also
id. at 527 (“We presume that the Ninth Circuit carefully considers each motion a capital
defendant presents on habeas review. ... As a result, there is no indication that there were any
extraordinary circumstances here that called for the court to revisit an argument sua sponte
that it already explicitly rejected.”).  The Court went on to “hold that the Ninth Circuit abused
its discretion when it neglected to issue its mandate,” and concluded by reversing the Ninth
Circuit’s judgment, vacating Schad’s stay of execution, and remanding “with instructions to
issue the mandate immediately and without any further proceedings.”  Id. at 528. 

150) Burt v. Titlow, 571 U.S. 12 (2013).  The Supreme Court unanimously reversed the Sixth
Circuit’s grant of relief in this Michigan second degree murder case, finding that Titlow had
failed to carry her burden of establishing either that trial counsel’s performance had been
deficient, or that the state court’s denial of relief had been based on an unreasonable
determination of the facts.  Titlow and a co-defendant were charged in connection with a
homicide, and Titlow, with the assistance of her original trial counsel, entered an agreement
under which she pled guilty to manslaughter in exchange for a relatively favorable sentence,
and agreed to testify for the prosecution at her co-defendant’s trial.  Shortly before that trial,
however, Titlow professed her innocence to a jailer, who responded by advising her not to
plead guilty if she was actually innocent.  After that conversation, Titlow discharged the
attorney who had negotiated her plea and retained new counsel – Toca – who quickly
demanded a more favorable sentence in exchange for his client’s cooperation.  When that
demand was rejected, Titlow withdrew her guilty plea and refused to testify at the co-
defendant’s trial, which ended in acquittal.  At her own trial, Titlow denied intent to harm the
victim, but the jury instead credited her pre-trial statements to the contrary and convicted her
of second degree murder, for which she received a sentence substantially longer than the term
specified in the plea agreement on which she had earlier reneged.  On direct appeal, Titlow
asserted that her replacement attorney, Toca, had been ineffective for advising her to withdraw
her negotiated plea “without taking time to learn more about the case, thereby failing to realize
the strength of the State’s evidence ....” 571 U.S. at 16.  The Michigan Court of Appeals

Recent Habeas Decisions  183 -- SCT



denied relief, finding that, “‘[w]hen a defendant proclaims ... innocence ..., it is not objectively
unreasonable to recommend that the defendant refrain from pleading guilty – no matter how
“good” the deal may appear.’” Id. (quoting state court opinion) (alternations by the Court). 
Later, on appeal of the denial of federal habeas relief, the Sixth Circuit held that the “factual
predicate for the state court’s decision – that the withdrawal of the plea was based on
[Titlow’s] assertion of innocence – was an unreasonable interpretation of the factual record,
given Toca’s explanation at the withdrawal hearing that ‘the decision to withdraw Titlow’s
plea was based on the fact that the State’s plea offer was substantially higher than the
Michigan guidelines for second-degree murder.’” Id. at 17.  Having found § 2254(d)(2)
satisfied, the Sixth Circuit went on to hold that, given the absence of record evidence showing
that he had “fully informed [Titlow] of the possible consequences of withdrawing the guilty
plea,” Toca had been ineffective.  Id.  Although state authorities moved quickly to re-offer the
favorable sentence that had previously been rejected, Titlow “balked” at providing an
acceptable factual basis for the plea, and the trial judge “took the plea under advisement ....” 
Id. at 18.  With the case still unresolved in state court, the Supreme Court granted the state’s
petition for certiorari.

The Supreme Court began its discussion by acknowledging that it had “not defined
the precise relationship between § 2254(d)(2) and § 2254(e)(1),” and adding that it “need not
do so here.” 571 U.S. at 18.  The Court then emphasized that it is a “foundational principle
of our federal system” that “State courts are adequate forums for the vindication of federal
rights,” that AEDPA gives effect to that principle, and that the Court itself would “not lightly
conclude that a State’s criminal justice system has experienced the ‘extreme malfunctio[n]’
for which federal habeas relief is the remedy.’” Id. at 20 (quoting Harrington v. Richter, 562
U.S. 86 (2011)).  Proceeding from that premise, the Court turned to an examination of the
Sixth Circuit’s finding that the Michigan Court of Appeals unreasonably determined that
Toca’s performance had not been deficient by evaluating the advice he gave as a product of
Titlow’s assertion of innocence rather than an attempt to extract a lesser sentence, as his on-
record statement at the plea withdrawal hearing indicated. After remarking that “[t]he only
evidence the Sixth Circuit cited” was the record of counsel’s statements at the plea hearing,
the Supreme Court criticized the court of appeals for failing to acknowledge that the state
court had been “well aware of Toca’s representations to the trial court,” but had reasonably
elected to consider the likely effect of Titlow’s claim of innocence on counsel’s judgment as
well. Id. at 21. The Court went on to hold that “[t]he Michigan Court of Appeals’ conclusion
that Toca’s advice satisfied Strickland fell within the bounds of reasonableness under
AEDPA, given that respondent was claiming innocence and only days away from offering
self-incriminating testimony in open court pursuant to a plea agreement involving an
above-guidelines sentence.” Id. at 22.

Moving to the Sixth Circuit’s decision on the merits of Titlow’s ineffective assistance
of counsel claim, the Court found it “[e]ven more troubling” that the court of appeals had
based its finding of a Strickland violation on its observation that “‘the record ... contains no
evidence that’ [Toca] gave constitutionally adequate advice on whether to withdraw the guilty
plea.” 571 U.S. at 22.  After emphasizing the presumption that counsel’s assistance was
adequate, and that the burden of overcoming that presumption “rests squarely on the
defendant,” the Court found that the “Sixth Circuit turned that presumption of effectiveness
on its head.”  Id. at 23; see also id. (quoting Strickland) (“It should go without saying that the
absence of evidence cannot overcome the ‘strong presumption that counsel’s conduct [fell]
within the wide range of reasonable professional assistance.’”).  The Court went on to explain
that while the Sixth Circuit had “pointed to [the] single fact” that Toca had failed to obtain
his predecessor’s file on the case before advising Titlow to withdraw her plea, Titlow had
failed to make a record showing what Toca had learned “about [the] case from other sources,”
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and had therefore failed to sustain her burden under Strickland.  Id.  Finally, the Court
remarked that, “[d]espite our conclusion that there was no factual or legal justification for
overturning the state court’s decision, we recognize that Toca’s conduct in this litigation was
far from exemplary,” and “may well have violated the rules of professional conduct ....”  Id.

Justice Sotomayor concurred, writing separately to emphasize the “opinion’s limited
scope,” and Titlow’s failure to adequately prove her claim:  “[O]ur statement about the facts
of this case does not imply that an attorney performs effectively in advising his client to
withdraw from a plea whenever the client asserts her innocence and has only a few days to
make the decision. Had respondent made a better factual record – had she actually shown, for
example, that Toca failed to educate himself about the case before recommending that she
withdraw her plea – then she could well have prevailed.” 571 U.S. at 25-26.

Justice Ginsburg concurred in the judgment, expressing skepticism about the state
court’s determination that counsel had performed competently, but adding that,
“[n]evertheless,” Titlow’s “bargain” with the prosecution “failed” when she refused to testify,
and with the option of providing testimony in exchange for consideration no longer available,
“the prosecutor could not be ordered to ‘renew’ a plea proposal [ – as ordered by the Sixth
Circuit – ] never offered in the first place.” 571 U.S. at 27.

151) White v. Woodall, 572 U.S. 415, 134 S.Ct. 1697 (2014).  The Supreme Court (6 to 3) reversed
the Sixth Circuit’s decision affirming the grant of relief in this Kentucky capital case, finding
that the Kentucky Supreme Court did not unreasonably apply clearly established federal law
when it upheld the trial judge’s refusal to give a “no adverse inference” instruction at the
sentencing phase of Woodall’s trial.  Woodall pled guilty to capital murder, capital kidnapping
and first degree rape, but the issue of sentencing was tried to a jury, and defense counsel
requested an instruction that his client’s decision not to testify “‘should not prejudice him in
any way.’” 134 S.Ct. at 1701.  The trial court refused the request and the Kentucky Supreme
Court affirmed, acknowledging that Carter v. Kentucky, 450 U.S. 288 (1981), would require
such an instruction at a guilt-or-innocence trial, but holding “that Carter and [the Supreme
Court’s] subsequent cases did not require such an instruction here.” Id.  A federal district
court subsequently granted habeas relief, and the Sixth Circuit affirmed.  Relying on Carter,
Estelle v. Smith, 451 U.S. 454 (1981), and Mitchell v. United States, 526 U.S. 314 (1999), as
the sources of relevant clearly established federal law, the Sixth Circuit held that, when read
“‘together, the only reasonable conclusion [to be drawn from those decisions] is that’ a no-
adverse-inference instruction was required at the penalty phase.” Id. at 1702.

The Court (Scalia, J., joined by Roberts, C.J., and Kennedy, Thomas, Alito and
Kagan, JJ.) began with the observation that the Sixth Circuit had “disregarded the limitations
of 28 U. S. C. §2254(d) – a provision of law that some federal judges find too confining, but
that all federal judges must obey.” 134 S.Ct. at 1701; see also id. at 1702 (quoting Metrish v.
Lancaster, 133 S.Ct. 1781 (2013))(“‘This standard,’ we recently reminded the Sixth Circuit,
‘is “difficult to meet.”’”).  After making clear that it was unnecessary to decide whether a
refusal to give a no-adverse-inference charge at a sentencing proceeding would be upheld in
a case not governed by § 2254(d)(1), the Court found it sufficient for purposes of this habeas
case that “the issue was, at a minimum, not ‘beyond any possibility for fairminded
disagreement.’” Id. at 1703 (quoting Harrington v. Richter, 562 U.S. 86, 103 (2011)).   This
was so, the Court explained, because although Estelle “held that the privilege against
self-incrimination applies to the penalty phase,” “it is not uncommon for a constitutional rule
to apply somewhat differently at the penalty phase than it does at the guilt phase.” Id. The
Court then explained that its decision in Mitchell had raised the possibility of such differing
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applications in the context of a defendant’s exercise of his right to silence when it “framed
[its] holding” rejecting a district court’s decision to draw a particular adverse inference at
sentencing “narrowly,” and “included an express reservation” of whether other types of
adverse inferences at sentencing – which were “not before” the Court – could warrant an
exception to the Fifth Amendment’s no-adverse-inference rule.  Id.  The Court found this
reservation “relevant ... for two reasons.” Id. at 1704.  “First, if Mitchell suggests that some
actual inferences might be permissible at the penalty phase, it certainly cannot be read to
require a blanket no-adverse-inference instruction at every penalty-phase trial. And it was a
blanket instruction that was requested and denied in this case[.]” Id.  And second, “regardless
of the scope of [Woodall]’s proposed instruction, any inferences that could have been drawn
from [his] silence would arguably fall within the class of inferences as to which Mitchell
leaves the door open.” Id.  Additionally, in response to the dissent’s contention that Estelle
established the general applicability of the Fifth Amendment – including the right to a no-
adverse-inference instruction – in sentencing proceedings, the Court observed that “Estelle
did not involve an adverse inference based on the defendant’s silence or a corresponding jury
instruction,” such that “whatever Estelle said about the Fifth Amendment, its holding – the
only aspect of the decision relevant here – does not ‘requir[e]’ the categorical rule the dissent
ascribes to it.” Id. at 1704-05 (footnote omitted); see also id. (adding that “fairminded jurists
could conclude that Mitchell’s reservation ... would have served no meaningful purpose if
Estelle had created an across-the-board rule against adverse inferences”).

Finally, the Court noted Woodall’s “heav[]y” reliance upon “the notion that a
state-court ‘“determination may be set aside ... if, under clearly established federal law, the
state court was unreasonable in refusing to extend the governing legal principle to a context
in which the principle should have controlled.”’” 134 S.Ct. at 1705.  After acknowledging that
this “concept” had been mentioned in two early decisions – Williams v. Taylor, 529 U. S. 362,
412 (2000), and Ramdass v. Angelone, 530 U.S. 156 (2000) – and criticized in one subsequent
decision – Yarborough v. Alvarado, 541 U.S. 652 (2004) – the Court noted that it had not been
“revisited” since, and had “never” been “adopted” as a “rule” for the application of § 2254(d). 
Id. at 1706.  The Court then made clear that, “[t]o the extent the unreasonable-refusal-to-
extend rule differs from the one embraced in Williams and reiterated many times since, we
reject it.” Id.; see also id. (“Section 2254(d)(1) provides a remedy for instances in which a
state court unreasonably applies this Court’s precedent; it does not require state courts to
extend that precedent or license federal courts to treat the failure to do so as error.”); id. at
1706-07 (reiterating that § 2254(d)(1) does not require “an ‘identical factual pattern before
a legal rule must be applied,’” (quoting Panetti v. Quarterman, 551 U.S. 930, 953 (2007)),
then emphasizing that “[t]he critical point is that relief is available under § 2254(d)(1)’s
unreasonable-application clause if, and only if, it is so obvious that a clearly established rule
applies to a given set of facts that there could be no ‘fairminded disagreement’ on the
question” (quoting Richter)).  The Court concluded by observing that the rule sought by
Woodall may or may not be a “logical next step” in its Fifth Amendment jurisprudence, then
adding that, “[e]ither way, we have not yet taken that step, and there are reasonable arguments
on both sides – which is all Kentucky needs to prevail in this AEDPA case.” Id. at 1707.

Justice Breyer (joined by Ginsburg and Sotomayor, JJ.) dissented, contending that
Carter and Estelle combined to clearly establish the rule on which Woodall’s claim was
based, and that Mitchell merely refused to recognize an exception to that rule. See 134 S.Ct.
at 1709 (challenging majority’s contention that Mitchell’s reservation of judgment on issues
not before it left room for reasonable disagreement: “When the Court merely reserves a
question that is ‘not before us’ for a future case, we do not cast doubt on legal principles that
are already clearly established.”).
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152) Lopez v. Smith, 135 S.Ct. 1 (2014) (per curiam).  The Supreme Court summarily reversed
the Ninth Circuit’s judgment affirming the grant of relief in this California non-capital murder
case, observing that it has “emphasized, time and again, that [28 U.S.C. § 2254(d)(1)]
prohibits the federal courts of appeals from relying on their own precedent to conclude that
a particular constitutional principle is ‘clearly established,’” and that “the Ninth Circuit failed
to comply with this rule” in this case.  135 S.Ct. at 2.  Petitioner was charged with (and later
convicted of) murdering his estranged wife.  Although the charging documents were sufficient
to put him on notice that he could be found guilty either as a principal or as an aider-and-
abettor, the prosecution tried the case exclusively on the theory that petitioner was the
principal, and only returned to the alternate theory when it requested an aiding-and-abetting
jury instruction.  The trial court gave the instruction, and the jury returned a conviction
without indicating which of the prosecution’s theories it had accepted.  In the federal habeas
proceedings that followed, the Ninth Circuit held that petitioner’s due process and Sixth
Amendment right to fair notice had been violated when the prosecution was permitted to try
the case on only one theory, then submit it to the jury on two alternative theories.  In holding
that petitioner was entitled to relief, the Ninth Circuit “did not purport to identify any”
Supreme Court decision dictating an outcome, but instead found this “case to be
‘indistinguishable from’ the Ninth Circuit’s own decision in Sheppard v. Rees, 909 F.3d 1234
(9th Cir. 1989), which the court [of appeals] thought ‘faithfully applied the principles
enunciated by the Supreme Court.’”  Id. at 3.  

After noting the absence of any dispute over whether the notice provided by the
original charging documents was adequate, the Supreme Court assumed, “arguendo, that a
defendant is entitled to notice of the possibility of conviction on an aiding-and-abetting
theory,” then explained that “the Ninth Circuit’s grant of habeas relief may be affirmed only
if this Court’s cases clearly establish that a defendant, once adequately apprised of such a
possibility, can nevertheless be deprived of adequate notice by a prosecutorial decision to
focus on another theory of liability at trial.”  135 S.Ct. at 3.  The Court then observed that
“[t]he Ninth Circuit pointed to no case of ours holding as much,” but had instead relied on a
combination of “three older” Supreme Court decisions “stand[ing] for nothing more than the
general proposition that a defendant must have adequate notice of the charges against him,”
and the court of appeals’ own decision in Sheppard.  Id. at 4.  The Court then explained that
the proposition established in its cases was “far too abstract to clearly establish the specific
rule respondent needs,” and that the Ninth Circuit’s resort to its own case law was
impermissible.  On the latter point, the Court emphasized that “Circuit precedent cannot
‘refine or sharpen a general principle of Supreme Court jurisprudence into a specific legal rule
that this Court has not announced.’  Sheppard is irrelevant to the question presented by this
case[.]”  Id. (quoting Marshall v. Rodgers, 569 U.S. 58 (2013) (per curiam)). 

Finally, the Supreme Court considered and rejected the Ninth Circuit’s alternative
determination that petitioner was entitled to relief under § 2254(d)(2) because the state court’s
denial of relief also rested on an unreasonable determination of the facts as drawn from the
pre-trial and trial record.  After summarizing the evidence and the Ninth Circuit’s
disagreement with the state court, the Supreme Court concluded as follows:

Although the Ninth Circuit claimed its disagreement with the state court was
factual in nature, in reality its grant of relief was based on a legal conclusion
about the adequacy of the notice provided. The Ninth Circuit believed that
the events detailed above, even when taken together with the information
filed against respondent, failed to measure up to the standard of notice
applicable in cases like this. That ranked as a legal determination governed
by § 2254(d)(1), not one of fact governed by § 2254(d)(2).

135 S.Ct. at 5.  The Court concluded by remanding the case “for further proceedings
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consistent with this opinion.”  Id. at 6.

153) Glebe v. Frost, 135 S.Ct. 429 (2014) (per curiam).  The Supreme Court summarily reversed
the en banc Ninth Circuit’s grant of relief in this Washington robbery case, finding that there
was no “clearly established federal law, as determined by the Supreme Court,” to support the
court of appeals’ determination that relief was permitted by § 2254(d)(1).  On direct appeal,
the Washington Supreme Court held that the trial court had violated due process by requiring
petitioner’s counsel to choose between arguing that the prosecution had not proven
petitioner’s guilt as an accomplice and arguing that he had acted under duress, but found the
error harmless beyond a reasonable doubt.  Later, on appeal from the denial of federal habeas
relief, the en banc Ninth Circuit held “that the Washington Supreme Court unreasonably
applied clearly established federal law by failing to classify the trial court’s restriction of
closing argument as structural error.” 135 S.Ct. at 430.  After “[a]ssuming for argument’s sake
that the trial court violated the Constitution,” the Supreme Court observed that “[m]ost
constitutional mistakes call for reversal only if the government cannot demonstrate
harmlessness,” and rejected the Ninth Circuit’s determination that the rule of Herring v. New
York, 422 U.S. 853 (1975), prohibited a harmlessness analysis in this case. Id. “[E]ven
assuming that Herring established that complete denial of summation amounts to structural
error,” the Court explained, “it did not clearly establish that the restriction of summation also
amounts to structural error.” Id. at 431.  The Court went on to note that the Ninth Circuit’s
effort “to bridge the gap between Herring and this case” by relying on “two Circuit
precedents” was inappropriate since neither decision “arose under AEDPA, so neither
purports to reflect the law clearly established by this Court’s holdings.”  Id.  The Court also
considered and rejected the Ninth Circuit’s “second rationale,” under which the trial court’s
limitation on the defense’s closing argument was construed as having forced a concession of
guilt, which relieved the prosecution of its burden of proof and resulted in structural error. 
Id. After observing that “[r]easonable minds could disagree” with the Ninth Circuit’s
impressions, the Supreme Court found that, even accepting that the defense had been “‘forced
... at least tacitly [to] admit the elements of the crimes,’ ... [i]t goes much too far to suggest
that our cases clearly establish that this [would constitute] structural error, when they classify
the introduction of a coerced confession only as trial error, Arizona v. Fulminante, 499 U.S.
279 (1991).”  Id. at 431-32.  The Court concluded by remanding the case for consideration of
petitioner’s previously unresolved argument that, “even if it was reasonable for the State
Supreme Court to treat improper restriction of summation as trial error, it was unreasonable
for it to find harmlessness on the facts of this case.  Id. at 432.

154) Jennings v. Stephens, 135 S.Ct. 793 (2015).  In this Texas capital case, the Supreme Court
held (6-3) that a habeas petitioner who prevailed on two penalty phase ineffective assistance
of counsel theories before the district court but lost on a third such theory could nevertheless
assert the third theory on appeal in defense of the district court’s judgment without either
filing notice of cross-appeal or obtaining a certificate of appealability (COA).  The issue arose 
when the state appealed the district court’s conditional grant of relief on petitioner’s two
“Wiggins theories” and petitioner responded both by contending those theories were correctly
accepted below, and that the judgment should be sustained on an alternate ground – referred
to by the Court as the “Spisak theory” – that had been rejected below.  The Fifth Circuit
reversed the grant of relief on the Wiggins theories, but refused to consider the Spisak theory
because petitioner had neither filed notice of a cross-appeal or obtained a COA.  

The Supreme Court (Scalia, J., joined by Roberts, C.J., and Ginsburg, Breyer,
Sotomayor and Kagan, JJ.) approached the issue in this case under the settled rule of United
States v. American Railway Express Co., 265 U.S. 425 (1924), which provides that “[a]n
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appellee who does not take a cross-appeal may ‘urge in support of a decree any matter
appearing before the record ...,’” so long as the appellee does “not ‘attack the decree with a
view either to enlarging his own rights thereunder or of lessening the rights of his adversary.’”
135 S.Ct. at 798 (quoting American Railway, 265 U.S. at 435).  After establishing that
petitioner’s rights under the district court’s order in this case consisted of release or
resentencing at the state’s option, the Court found that “[t]he intuitive answer to the question
whether Jennings’ [Spisak] theory expands these rights is straightforward: Jennings’ rights
under the judgment were what the judgment provided ...; the Spisak theory would give him
the same. Similarly, the State’s rights under the judgment were to retain Jennings in custody
pending resentencing or to commute his sentence; the Spisak theory would allow no less.” Id.
at 798-99.  The Court then considered and rejected the state’s contention that allowing
presentation of alternative grounds to sustain a judgment granting relief in a habeas case
would have the effects prohibited by American Railway “[b]ecause each basis for habeas relief
imposes an additional implied obligation on the State (not to repeat that error), [such that]
each basis asserted by a successful petitioner seeks to lessen the State’s rights at retrial, and
therefore each additional basis requires a cross-appeal.” Id. at 799.  The Court explained that
this “unusual” argument blurred the important distinction between judgments and opinions,
and “would substantially transform conditional habeas corpus relief from an opportunity ‘to
replace an invalid judgment with a valid one,’ to a general grant of supervisory authority over
state trial courts.”  Id (citation omited); see also id. ([M]making alteration of issue-preclusive
effects the touchstone of necessity for cross-appeal would require cross-appeal for every
defense of a judgment on alternative grounds. That is, of course, the polar opposite of the rule
we established in American Railway.”).  In response to the state’s and dissent’s contention that
its holding “will lead to a proliferation of frivolous appellate defense in habeas cases,” the
Court observed that this perceived “danger is exaggerated”:

To begin with, not all defenses will qualify. A habeas applicant who has won
resentencing would be required to take a cross-appeal in order to raise a
rejected claim that would result in a new trial. Similarly, even if a habeas
applicant has won retrial below, a claim that his conduct was constitutionally
beyond the power of the State to punish would require cross-appeal. And
even a successful applicant doing no more than defending his judgment on
appeal is confined to those alternative grounds present in the record : he may
not simply argue any alternative basis, regardless of its origin.

135 S.Ct. at 800. 
Finally, after noting that “[i]t is unclear whether [the COA] requirement applies to a

habeas petitioner seeing to cross-appeal in a case that is already before a court of appeals,” 
the Court observed that “it is clear that § 2253(c) applies only when ‘an appeal’ is ‘taken to
the court of appeals,’” and held that, “[w]hether or not this embraces a cross-appeal, it
assuredly does not embrace the defense of a judgment on alternative grounds.” 135 S.Ct. at
802; see also id. (“The statutory text at issue here addresses the ‘tak[ing]’ of an appeal, not
‘the making of arguments in defense of a judgment from which appeal has been taken.’
Extending the [COA] requirement from the former to the latter is beyond the power of the
courts.”).

Justice Thomas (joined by Kennedy and Alito, JJ.) dissented contending that the
Court’s analysis overlooked important differences between habeas cases and ordinary civil
judgments, and therefore failed to account for the additional conditions and burdens on the
state that could be added to a conditional writ through acceptance on appeal of theories for
relief rejected by a district court.  See 135 S.Ct. at 805 (“A habeas petitioner awarded a
conditional-release order based on an error at his sentencing proceeding is entitled, under that
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order, to a new proceeding without the specific constitutional violation identified by the
district court. Raising any other constitutional violation on appeal would be an attempt to
modify the prisoner's rights flowing from that order.”).

155) Christeson v. Roper, 135 S.Ct. 891 (2015) (per curiam). The Supreme Court (7-2) summarily
reversed the Eighth Circuit’s decision upholding the denial of petitioner’s motion to substitute
federal habeas counsel in this Missouri capital case, finding that the lower courts had
misapplied the “interests of justice” standard embraced in Martel v. Clair, 565 U.S. 648
(2012), for resolving counsel substitution issues under 18 U.S.C. § 3599.  Petitioner’s federal
habeas counsel were appointed nine months before the expiration of the 28 U.S.C. § 2244(d)
limitations period, but they miscalculated the available time, failed to meet with petitioner
until six weeks after the deadline had passed, and ultimately filed a petition on his behalf 117
days. “Christeson, who appears to have severe cognitive disabilities that lead him to rely
entirely on his attorneys, may not have been aware of [the ensuing] dismissal.” 135 S.Ct. at
892.  “Nearly seven years later,” original counsel contacted two new attorneys “to discuss how
to proceed in [the] case,” and it soon became apparent that petitioner’s “only hope” of
securing federal review was to file a Rule 60(b) motion seeking to reopen the case on the
ground that equitable tolling should have been granted.  Id.  Without the cooperation of
original counsel – whose “own malfeasance” left them obviously – the new attorneys twice
moved the district court for substitution of counsel.  Both requests were denied; the Eighth
Circuit declined to review the first ruling for lack of jurisdiction, and summarily affirmed the
second. 

Reviewing the denial of the second motion for substitution, the Supreme Court
observed that § 3599 “contemplates” such requests, and that Martel v. Clair had established
that “a motion for substitution should be granted when it is in the ‘interests of justice.’” 135
S.Ct. at 894 (quoting Clair).  The Court then found that although the district court “properly
recognized” the rule laid down in Clair, it “did not adequately account for all of the factors
... set forth [there.]” Id.  The Court explained that the district court’s “principal error was its
failure to acknowledge [original counsel’s] conflict of interest,” i.e., making the case for
equitable tolling “would have required [them] to denigrate their own performance.” Id.  “Clair
makes clear,” the Court continued, “that a conflict of this sort is grounds for substitution.” Id.
at 895; see also id. at 894-95 (noting that original counsel’s response to the substitution
motion before the district court “characterized the potential arguments in favor of equitable
tolling as ‘ludicrous’”).  The Court went on to find that the other factors relied upon by the
district court – original counsel’s continued representation of petitioner in a separate lethal
injection challenge, and the Eighth Circuit’s failure to replace original counsel itself, sua
sponte, at the time of the initial substitution motion – were “not substantial”; rather, the
former was “beside the point,” and the latter was “irrelevant.”  Id. at 895.  Finally, the Court
acknowledged that the district court’s additional concerns about filing delay and “potential
for abuse” “might be valid considerations in many cases,” but found that “these factors alone
cannot warrant denial of substitution” here.  Id.; see also id. (“Christeson’s first substitution
motion, while undoubtedly delayed, was not abusive. It was filed approximately a month after
outside counsel became aware of Christeson’s plight and well before the State had set an
execution date, and it requested only 90 days to investigate and file a Rule 60(b) motion.”).
The Court concluded by observing that although petitioner faced an uphill battle to secure
relief via Rule 60(b) and equitable tolling, it was not “plain” that the effort “would be futile,” 
and “[h]e should have th[e] opportunity [to make his case], and is entitled to the assistance of
substitute counsel in doing so.”

Justice Alito (joined by Thomas, J.) dissented, contending that, “[b]ecause of the close
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relationship between the question that the Court decides (the propriety of the District Court’s
refusal to appoint substitute counsel) and the question of petitioner’s entitlement to equitable
tolling, ... plenary review would have been more appropriate in this case.” 135 S.Ct. at 897.

 
156) Woods v. Donald, 135 S.Ct. 1372 (2015) (per curiam).  The Supreme Court summarily (and

without dissent) reversed the Sixth Circuit’s decision upholding a grant of habeas relief in this
Michigan felony murder and armed robbery case.  During Donald’s joint trial with two co-
defendants his attorney was absent for “[a]bout ten minutes” of testimony on an issue disputed
by the other defendants but regarded by Donald’s lawyer as irrelevant to his own case. 135
S.Ct. at 1375.  The Sixth Circuit held that counsel’s absence had occurred during a “critical
stage” of the proceeding, and that the Michigan Court of Appeals’ decision affirming the
conviction “was both contrary to and involved an unreasonable application of” United States
v. Cronic, 466 U.S. 648 (1984).  Noting the Sixth Circuit’s failure to “identify[] any decision
from this Court directly in point,” the Supreme Court disagreed.  Id. at 1376.

After observing that “federal judges are required to afford state courts due respect by
overturning their decisions only where there could be no reasonable dispute that they were
wrong,” the Supreme Court declared that the “Sixth Circuit should not have affirmed the
Cronic-based grant of habeas relief in this case.” 135 S.Ct. at 1377.  Beginning with the Sixth
Circuit’s “contrary to” determination, the Court noted that it had “never addressed whether
the rule announced in Cronic applies to testimony regarding codefendants’ actions,” such that
“the state court’s decision could not be ‘contrary to’ any holding from this Court.”  Id. The
Court then noted that the Sixth Circuit had only been able to “muster” the observation that the
circumstances here were “‘similar to’” critical stages recognized by the Supreme Court, and
called this approach “doubly wrong.”  Id.  The Court explained:

First, if the circumstances of a case are only “similar to” our precedents, then
the state court’s decision is not “contrary to” the holdings in those cases.
Second, the Sixth Circuit framed the issue at too high a level of generality.
The relevant testimony was not merely “testimony of a government witness”;
it was prosecution testimony about other defendants. To be sure, the Sixth
Circuit considered the testimony relevant to Donald because he was being
prosecuted on an aiding-and-abetting theory for felony murder. But Donald’s
position was that he had nothing to do with the planning among his
codefendants. And none of our holdings address counsel’s absence during
testimony that is irrelevant within the defendant’s own theory of the case.

135 S.Ct. at 1377. 
Finally, the Court examined and rejected the Sixth Circuit’s determination that the

Michigan Court of Appeals had unreasonably applied federal law.  After noting that, “[j]ust
last Term we warned the Sixth Circuit that ‘where the “precise contours” of [a] right remain
“unclear,” state courts enjoy  “broad discretion” in their adjudication of a prisoner’s claims,”
the Court held that, “[w]ithin the contours of Cronic, a fairminded jurist could conclude that
a presumption of prejudice is not warranted by counsel’ short absence during testimony about
other defendants where that testimony was irrelevant to the defendant’s theory of the case.” 
135 S.Ct. at 1377-78.  “All that matters here,” the Court went on to conclude, “is that we have
not held that Cronic applies to the circumstances presented in this case.  For that reason,
federal habeas relief based upon Cronic is unavailable.”  Id. at 1378. 

157) Davis v. Ayala, 135 S.Ct. 2187 (2015).  The Supreme Court (5-4) reversed the Ninth Circuit’s
grant of relief in this California capital case, finding that any federal constitutional error in the
state trial court’s exclusion of defense counsel from hearings on whether the prosecution’s
proffered justifications for peremptory strikes were pretextual was harmless. During jury
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selection, which lasted more than three months, the prosecution used seven peremptory strikes
to remove every qualified African-American and Hispanic prospective juror.  Defense counsel
objected under Batson v. Kentucky, 476 U.S. 79 (1986), and although the trial judge initially
declined to find a prima facie case of discrimination, it eventually reversed course and held
three hearings to receive and consider the prosecution’s explanations for the strikes.  Defense
counsel was excluded from those hearings at the prosecution’s request – ostensibly to avoid
revealing trial strategy matters – and the trial court denied the Batson challenges after hearing
the prosecution’s arguments.  On direct appeal, the California Supreme Court held that the
trial court’s exclusion of defense counsel from the hearings violated the state law analogue
to Batson, People v. Wheeler, 583 P.2d 748 (1978), but went on to hold that “‘the error was
harmless under state law (...), and that, if federal error occurred, it, too, was harmless beyond
a reasonable doubt (Chapman v. California, 386 U.S. 18, 24 (1967) ... as a matter of federal
law.’” 135 S.Ct. at 2195 (quoting state court opinion).  The state court also rejected
petitioner’s related contention that “his conviction should be vacated because most of the
questionnaires filled out by prospective jurors who did not serve had been lost,” finding that
the remaining record was sufficient to inform analysis of the Wheeler / Batson issue and any
state or federal error in the loss of the questionnaires was harmless.  Id. at 2196. Later, on
appeal from the denial of federal habeas relief, a divided Ninth Circuit panel construed the
state supreme court decision as having either refrained from adjudicating the federal questions
or resolved them in Ayala’s favor, such that there were no adverse adjudications of the
underlying constitutional questions to which § 2254(d) could be applied. After determining
de novo that the exclusion of defense counsel had violated the Constitution, and that the loss
of the questionnaires may have contributed to the violation, the Ninth Circuit majority
examined whether the errors were harmless by “‘apply[ing] the Brecht test without regard for
the state court’s harmlessness determination.’” Id. (quoting Ninth Circuit opinion).  The
majority then determined that “the absence of Ayala and his counsel had interfered with the
trial court’s ability to evaluate the prosecution’s proffered justifications for those strikes and
had impeded appellate review, and that the loss of the questionnaires had compounded this
impairment.” Id. at 2197.

The Supreme Court (Alito, J., joined by Roberts, C.J., Scalia, Kennedy, and Thomas,
JJ.) began by assuming “for the sake of argument that Ayala’s federal rights were violated,”
and noting that “[t]he Ninth Circuit did not hold – and Ayala does not now contend – that the
error here falls into th[e] narrow category” for which reversal is automatic.  135 S.Ct. at 2197. 
The Court then confirmed that Brecht provides the applicable harmlessness standard, but
rejected the Ninth Circuit’s suggestion “that a state court’s harmlessness determination has
no significance under Brecht.”  Id. at 2198.  The Court acknowledged that Fry v. Pliler, 551
U.S. 112 (2007), “held that the Brecht standard ‘subsumes’” § 2254(d) when a federal court
encounters a state court determination of harmlessness under Chapman, but then emphasized
that Fry “did not hold ... that Brecht somehow abrogates the limitation on federal habeas relief
that § 2254(d) plainly sets out.” Id. After establishing that the state court’s
Chapman harmlessness determination in this case “undoubtedly constitutes an adjudication
of Ayala’s constitutional claim ‘on the merits’” for § 2254(d) purposes, the Court described
the approach to be taken by a federal habeas court as follows:

When a Chapman decision is reviewed under AEDPA, “a federal court may
not award habeas relief under § 2254 unless the harmlessness determination
itself was unreasonable.” Fry, 551 U.S. at 119 (emphasis in original).  And
a state-court decision is not unreasonable if “‘fairminded jurists could
disagree’ on [its] correctness.” [Harrington v.] Richter, [562 U.S. 86,] 101
[(2011)] .... Ayala therefore must show that the state court’s decision to reject
his claim “was so lacking in justification that there was an error well
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understood and comprehended in existing law beyond any possibility for
fairminded disagreement.” 562 U.S. at 103. ¶ In sum, a prisoner who seeks
federal habeas corpus relief must satisfy Brecht, and if the state court
adjudicated his claim on the merits, the Brecht test subsumes the limitations
imposed by AEDPA.  Fry, 551 U.S. at 119-120.

135 S.Ct. at 2199.  The Court went on to make clear that Ayala bore the burden of showing
“that he was actually prejudiced ..., a standard that he necessarily cannot satisfy if a
fairminded jurist could agree with the California Supreme Court’s decision that this procedure
met the Chapman standard of harmlessness.”  Id.  “Evaluation of these questions,” the Court
added, “requires consideration of the trial court’s grounds for rejecting Ayala’s Batson
challenges.” Id.  From there, the Court examined the record generated in the proceedings from
which defense counsel was excluded and held that the trial court’s acceptance of the
prosecution’s proffered reasons for removing five prospective jurors was supported by that
record and “entitled to great weight,” and that “[t]he exclusion of Ayala’s attorney from part
of the Batson hearing was harmless error.”  Id. at 2208.

Justice Kennedy concurred, joining the Court’s opinion in full but writing separately
to express concerns over the long period in which Ayala had been housed in solitary
confinement, and to suggest that, “[i]n a case that presented the issue, the judiciary may be
required, within its proper jurisdiction and authority, to determine whether workable
alternative systems for long-term confinement exist, and, if so, whether a correctional system
should be required to adopt them.”  135 S.Ct. at 2210.

Justice Thomas concurred, also joining the Court’s opinion in full, but writing
separately “only to point out in response to ... Justice Kennedy, that the accommodations in
which Ayala is housed are a far sight more spacious than those in which his victims ... now
rest. And, given that his victims were all 31 years of age or under, Ayala will soon have had
as much or more time to enjoy those accommodations as his victims had time to enjoy this
Earth.” 135 S.Ct. at 2210.

Justice Sotomayor (joined by Ginsburg, Breyer, and Kagan, JJ.) dissented, noting that
the Court’s opinion had not modified the approach to harmlessness set out in Fry.  135 S.Ct.
at 2211 (“Nothing in the Court’s opinion today calls into question this aspect of Fry’s holding.
If a trial error is prejudicial under Brecht’s standard, a state court’s determination that the
error was harmless beyond a reasonable doubt is necessarily unreasonable.”).  Justice
Sotomayor then clarified that the issue in this case was not whether the trial court’s ruling
could be upheld on the record before it, but instead “whether even just one of [Ayala’s]
Batson challenges would have been sustained had the defense been present.”  Id. at 2212; see
also id. at 2216 (“The Court’s analysis ... misunderstands the record and mistakes Ayala’s
procedural Batson claim for a direct challenge to a trial court’s denial of a Batson motion.”). 
She went on to emphasize the importance of adversarial proceedings at which both parties are
represented, and explained that the record in this case suggests defense counsel, if present,
could have rebutted at least some of the prosecution’s proffered explanations.  Additionally,
in a footnote, Justice Sotomayor observed that, “in a future case arising in a direct review
posture, the Court may have occasion to consider whether the error that the Court assumes
here gives rise to ‘circumstances that are so likely to prejudice the accused that the cost of
litigating their effect in a particular case is unjustified.’” Id. at 2213 n.1 (quoting United States
v. Cronic, 466 U.S. 648, 658 (1984)). 

158) Brumfield v. Cain, 135 S.Ct. 2269 (2015) (opinion on remand: Brumfield v. Cain, 808 F.3d
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1041 (5th Cir. 2015) (finding no “clear error” in district court determination that petitioner
was intellectually disabled and affirming grant of relief)).  The Supreme Court (5-4) vacated
the Fifth Circuit’s judgment reversing the grant of relief on petitioner’s Atkins v. Virginia
claim in this Louisiana capital case, finding that the state court’s rejection of the claim without
a hearing was based on an unreasonable determination of the facts in light of the state court
record, and that “petitioner was therefore entitled to have his Atkins claim considered on the
merits in federal court.”  135 S.Ct. at 2273.  Petitioner was convicted and sentenced to death
prior to Atkins for the murder of an off duty police officer.  After Atkins was announced, he
sought state post-conviction relief on the ground that his intellectual disability rendered him
ineligible for a death sentence.  In support of that claim, petitioner directed the state court “to
mitigation evidence introduced at the sentencing phase of his trial,” which “showed, among
other things, that he had registered an IQ score of 75, had a fourth grade reading level, had
been prescribed numerous medications and treated at psychiatric hospitals as a child, had been
identified as having some form of learning disability, and had been placed in special education
classes.” Id. at 2275.  Petitioner also “requested ‘all the resources necessary to the proper
presentation of his case,’ asserting that until he was able to ‘retain the services of various
experts,’ it would be ‘premature for [the court] to address [his] claims.’”  Id.  The state court
responded by dismissing the claim without providing a hearing or resources for fact
development, indicating via an oral ruling that, based on the trial evidence, petitioner “‘hadn’t
carried his burden placing the claim of mental retardation at issue’” so as to trigger a right to
a hearing under Louisiana’s Atkins implementation rules.  Id.  After the Louisiana Supreme
Court declined review, petitioner sought federal habeas relief.  The district court determined
that the state court’s denial of relief was defective under both § 2254(d)(1) and (d)(2), then
granted relief “based on the extensive evidence it received during an evidentiary hearing.” 
Id. The Fifth Circuit reversed after finding that the state court’s decision had not been
unreasonable, and that the additional evidence developed and presented in federal district
court was therefore ineligible for consideration.  Petitioner then sought certiorari challenging
the state court’s denial of a hearing as unreasonable under § 2254(d)(2), and its refusal to
provide funds for fact development as unreasonable under § 2254(d)(1).  Review was granted
on both questions.

The Supreme Court (Sotomayor, J., joined by Kennedy, Ginsburg, Breyer, and Kagan,
JJ.) began by establishing that because the first (§ 2254(d)(2)) question would be resolved in
petitioner’s favor, there was no need to reach the second (§ 2254(d)(1)) question.  After
observing that the “§ 2254(d)(2) inquiry” would be conducted by “‘look[ing] through’ the
Louisiana Supreme Court’s summary denial of ... review” to the “state trial court’s reasoned
decision refusing to grant Brumfield an Atkins evidentiary hearing,” the Court focused its
“attention on the two underlying factual determinations on which the trial court’s decision was
premised – that Brumfield’s IQ score was inconsistent with a diagnosis of intellectual
disability and that he had presented no evidence of adaptive impairment.”  Id. at 2276.  The
Court also emphasized that, “[l]ike Brumfield,” it did “not question the propriety of the legal
standard the trial court applied,” and instead “presume[d] that a rule according an evidentiary
hearing only to those capital defendants who raise a ‘reasonable doubt’” as to their intellectual
disability is consistent with ... Atkins.”  Id.  The Court then undertook its own “examination
of the record before the state court” in light of the Louisiana legal standard and “conclude[d]
that both of [the] critical factual determinations [leading to denial of a hearing] were
unreasonable.”  Id. at 2277. 

As to the first finding, the Court noted that expert testimony at petitioner’s trial
revealed that he had “scored 75 on an IQ test and may have scored higher on another test,”
then observed that “[t]hese scores, the state court apparently believed, belied the claim that
Brumfield was intellectually disabled because they necessarily precluded any possibility that
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he possessed subaverage intelligence ....” 135 S.Ct. at 2277.  The Court then explained that
this response to the evidence was inconsistent with state law, which recognizes the “standard
error of measurement” (SEM), and rendered the state court’s conclusion defective under §
2254(d)(2).  Id. at 2278 (“To conclude, as the state trial court did, that Brumfield’s reported
IQ score of 75 somehow demonstrated that he could not possess subaverage intelligence
therefore reflected an unreasonable determination of the facts.”); see also id. (“Accounting
for this [SEM], Brumfield’s reported IQ test result of 75 was squarely in the range of potential
intellectual disability.”); id. (“Indeed, in adopting these definitions, the Louisiana Supreme
Court anticipated our holding in Hall v. Florida, 134 S.Ct. 1986 (2014)). 

Moving to the state court’s second finding – “that the record failed to raise any
question as to Brumfield’s ‘impairment ... in adaptive skills’” – the Court held that “[t]hat
determination was also unreasonable.” 135 S.Ct. at 2279.  Still conducting its analysis through
the intellectual disability framework provided by Louisiana law, the Court found that “[t]he
record before the state court contained sufficient evidence to raise a question as to whether
Brumfield met these criteria.” Id.; see also id. at 2279-80 (summarizing facts suggesting
deficits in adaptive functioning, including premature birth, delayed development, special
education classes, and an apparent learning disability).  The Court went on to add that the state
court’s observation that petitioner had “‘an antisocial personality’” did not change this
conclusion, and explained that “the relevance of this diagnosis is ... unclear, as an antisocial
personality is not inconsistent with ... adaptive impairment, or with intellectual disability
generally.”  Id. at 2280.  The Court then acknowledged the possibility that “other evidence in
the record before the state court may have cut against Brumfield’s claim,” but maintained that
“[i]t is critical to remember ... that in seeking an evidentiary hearing, Brumfield was not
obligated [by state law] to show that he was intellectually disabled, or even that he would
likely be able to prove as much. Rather, Brumfield needed only to raise a ‘reasonable doubt’
as to his intellectual disability to be entitled to an evidentiary hearing.” Id. at 2281.  After
reiterating that the state court record did not “foreclose all reasonable doubt” about
petitioner’s intellectual disability, the Court emphasized that he had been forced to rely upon
facts presented at a pre-Atkins trial, where – as the Louisiana Supreme Court had itself
recognized after Atkins – proof of his disability could have been harmful rather than helpful. 
Id.  In light of those circumstances, the Court concluded, “the state trial court should have
taken into account that the evidence before it was sought and introduced at a time when
Brumfield’s intellectual disability was not at issue. The court's failure to do so resulted in an
unreasonable determination of the facts.” Id. 

Finally, the Court considered and quickly rejected “two additional arguments” by the
state. 135 S.Ct. at 2282.  First, it declined to address the state’s contention that petitioner
should have been required to rebut the state court’s findings “‘under the arguably more
deferential standard set out in § 2254(e)(1),’” explaining that this argument had not been
raised or decided below or included in the state’s Brief in Opposition, and was “therefore
‘properly “deemed waived.”’” Id. (citations omitted).  And second, the Court rejected the
state’s argument that the state court decision should be upheld because the trial record did not
indicate that petitioner satisfied the third criterion for intellectual disability, i.e., onset during
the developmental period.  The Court explained:  “[T]he state trial court never made any
finding that Brumfield had failed to produce evidence suggesting he could meet this age-of-
onset requirement. There is thus no determination on that point to which a federal court must
defer in assessing whether Brumfield satisfied § 2254(d).” Id. In support of this point, the
Court cited Harrington v. Richter, 562 U.S. 86, 98 (2011), for the proposition that a federal
habeas court must “defer to hypothetical reasons [a] state court might have given for rejecting
[a] federal claim where there is no ‘opinion explaining the reasons relief has been denied.’”
Id.  “In any event,” the Court concluded, “the state-court record contained ample evidence
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creating a reasonable doubt as to whether Brumfield’s disability manifested before
adulthood[.]” Id. at 2283.

Justice Thomas (joined in part by Roberts, C.J., Scalia and Alito, JJ.) dissented,
setting forth a detailed comparison of the relative worth of petitioner and the victim’s son,
retired NFL star Warrick Dunn, criticizing the majority for proceeding under § 2254(d)(2)
rather than the assertedly more stringent § 2254(d)(1), and noting his view that the Court had
never “clearly established” a right to a hearing on an Atkins claim or to resources with which
to develop evidence in support of such a claim. 

159) White v. Wheeler, 136 S.Ct. 456 (2015) (per curiam).  The Supreme Court granted the state’s
petition for certiorari and unanimously reversed the grant of relief on a Witherspoon/Witt
claim in this Kentucky capital case.  The claim arose out of the trial court’s decision granting
the prosecution’s request to strike a juror for cause after “he could not give sufficient
assurance of neutrality or impartiality in considering whether the death penalty should be
imposed.”  136 S.Ct. at 458.  After the claim was rejected on direct appeal and by the district
court in federal habeas proceedings, a divided Sixth Circuit panel granted relief.  In support
of that decision, the panel majority found that the trial judge had misapprehended one of the
juror’s voir dire responses in a manner that artificially minimized the juror’s willingness to
consider death, and that, absent that misapprehension, the juror “would not have been
excused.” Id. at 461.  The panel majority further maintained that deference to the trial court
supported a grant of relief, since the trial judge’s initial reaction to the prosecution’s request
to remove the juror had been to reserve judgment because the judge’s notes and perceptions
from voir dire did not suggest a lack of qualification, and those impressions did not change
until the judge misapprehended the record of the juror’s responses.  See id. at 462. 

Combining the settled rule that “[r]eviewing courts owe deference to a trial court’s
ruling on whether to strike a particular juror” with the “constraints imposed by AEDPA,” the
Supreme Court observed that “federal habeas review of a Witherspoon–Witt claim—much like
federal habeas review of an ineffective-assistance-of-counsel claim— must be doubly
deferential.”  136 S.Ct. at 460 (citation and internal quotation marks omitted); see also id. at
462 (“[S]imple disagreement does not overcome the two layers of deference owed by a federal
habeas court in this context.”).  The Court then found that, in this case, “[b]oth the analysis
and the conclusion [of the Sixth Circuit panel majority] were incorrect.” Id. at 461.  First, the
“Court of Appeals did not properly apply the deference it was required to accord the
state-court ruling,” which the trial judge rendered with “diligen[ce]” and “care” in response
to voir dire responses from the juror that “were at least ambiguous” on the relevant issue. Id.;
see also id. (“The juror’s confirmation that he was ‘not absolutely certain whether [he] could
realistically consider’ the death penalty ... was a reasonable basis for the trial judge to
conclude that the juror was unable to give that penalty fair consideration.”).  Additionally, the
Court found that the Sixth Circuit majority’s suggestion that deference to the trial judge’s
initial refusal to grant the prosecution’s request to remove the juror supported the grant of
relief “conflicts with the meaning and holding of Uttecht [v. Brown, 551 U.S. 1 (2007),] and
with a common-sense understanding of the jury selection process.”  Id. at 462.  The Court
explained: 

It is true that a trial court’s contemporaneous assessment of a juror’s
demeanor, and its bearing on how to interpret or understand the juror’s
responses, are entitled to substantial deference; but a trial court ruling is
likewise entitled to deference when made after a careful review of a formal
transcript or recording. If the trial judge chooses to reflect and deliberate
further, as this trial judge did after the proceedings recessed for the day, that
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is not to be faulted; it is to be commended.
136 S.Ct. at 462.  “As a final matter,” the Court concluded, “this Court again advises the Court
of Appeals that the provisions of AEDPA apply with full force even when reviewing a
conviction and sentence imposing the death penalty.” Id. (citing four recent summary reversals
of Sixth Circuit decisions granting federal habeas relief). 

160) Woods v. Etherton, 136 S.Ct. 1149 (2016) (per curiam).  The Supreme Court granted the
state’s petition for certiorari and unanimously (8-0) reversed the grant of relief in this
Michigan drug case, finding that the Sixth Circuit panel majority below had “failed” to afford
either Etherton’s direct appeal counsel or the state court that denied his ineffective assistance
of appellate counsel claim “the benefit of the doubt” required by AEDPA.  136 S.Ct. at 1151. 
Etherton’s claim arose out of appellate counsel’s failure to challenge the admission at trial of
the substance of an anonymous tip that had led to Etherton’s arrest, along with a co-defendant
(who later testified against him), and the discovery of a quantity of cocaine in Etherton’s
vehicle. According to the Sixth Circuit majority, the tip must have been considered by the jury
for its truth because it was repeated three times (yet drew only one objection from trial
counsel), and its consideration was prejudicial because its content dovetailed closely with the
testimony of the cooperating co-defendant.  Taken together, these considerations persuaded
the majority that appellate counsel was ineffective for failing to assert the resulting error as
a claim for relief on direct appeal, and that “no fairminded jurist could conclude otherwise.”
Id. at 1152. 

“Without ruling on the merits of the [Sixth Circuit majority’s] holding that counsel
had been ineffective,” the Supreme Court “disagree[d] with the determination that no
fairminded jurist could reach a contrary conclusion,” and reversed the grant of relief.  136
S.Ct. at 1152.  After observing that “the Sixth Circuit did not apply the appropriate standard
of review under AEDPA,” the Court explained that a “fairminded jurist” could reject each of
the determinations upon which the grant of relief had been based.  First, the Court found it
debatable whether the tip had actually been submitted for its truth since “the truth of the facts
[contained in the tip] was not disputed [at trial],” and the agreement between the co-
defendant’s testimony and the tip was therefore “unremarkable and not pertinent to [the co-
defendant’s] credibility.” Id.  Building on those points, the Court went on to conclude that “a
fairminded judge” could reasonably find both that trial counsel had not been ineffective for
choosing not to oppose testimony about the tip, and that “appellate counsel was not
incompetent in drawing the same conclusion.” Id. at 1153; see also id. (making the “final
point” that “a fairminded jurist ... could certainly conclude that the [state] court was not
objectively unreasonable in deciding that appellate counsel was not incompetent under
Strickland, when she determined that trial counsel was not incompetent under Strickland).

161) Kernan v. Hinojosa, 136 S.Ct. 1603 (2016) (per curiam).  The Court granted the state’s
petition for certiorari and reversed (6-2) the Ninth Circuit’s judgment granting relief on an Ex
Post Facto Clause claim, finding that the court of appeals erred in presuming the California
Supreme Court’s unexplained order rested on the same procedural ground as the last reasoned
state court decision, which was entered by a trial level state habeas court.  Hinojosa originally
filed his ex post facto challenge to a change in California “good-time” law in the Orange
County Superior Court, which eventually dismissed it on the procedural ground that venue
was improper.  He then “turned to the [state] appellate court, which summarily denied his
petition,” and concluded his state court litigation by seeking “an original writ of habeas corpus
in the Supreme Court of California, ... which summarily denied relief without explanation.”
136 S.Ct. at 1605.  Later, on appeal of the denial of federal habeas relief, the Ninth Circuit
panel “freed itself from AEDPA’s strictures” by using the rule of Ylst v. Nunnemaker, 501
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U.S. 797 (1991), to “look through” the state supreme court’s “summary denial to the last
reasoned decision adjudicating Hinojosa’s claim: the Superior Court’s dismissal for improper
venue.”  Id. Because that decision did not include an adjudication of the merits, the Ninth
Circuit found § 2254(d) inapplicable; the court then addressed the merits de novo and granted
relief.

The Supreme Court acknowledged the Ylst presumption that an unexplained decision
by an appellate court can be presumed to rest on a ground articulated by a lower court in the
same case, but emphasized that it had “pointedly refused to make the presumption
irrebuttable.” 136 S.Ct. at 1606.  Rather, “‘strong evidence can refute it.’” Id. (quoting Ylst,
501 U.S. at 804).  The Court then explained that the presumption was “amply refuted here”:

Improper venue could not possibly have been a ground for the high court’s
summary denial of Hinojosa’s claim. There is only one Supreme Court of
California—and thus only one venue in which Hinojosa could have sought
an original writ of habeas corpus in that court. Under these circumstances, it
cannot be that the State Supreme Court’s denial “rest[ed] upon the same
ground” as the Superior Court’s. Ylst, 501 U.S. at 803. It quite obviously
rested upon some different ground. Ylst’s “look-through” approach is
therefore inapplicable.

136 S.Ct. at 1606.  “Accordingly,” the Court concluded, “the Ninth Circuit should have
reviewed Hinojosa’s ex post facto claim through AEDPA’s deferential lens.” Id.; see also id.
(remarking that, “although we express no view on the merits of that claim, we note that the
Ninth Circuit has already held that state-court denials of claims identical to Hinojosa’s are not
contrary to clearly established federal law”). 

Justice Sotomayor (joined by Ginsburg, J.) dissented, contending that the Ninth
Circuit’s reasons for applying the the Ylst presumption were not unsound, and adding that,
“[a]t the very least,” there was no basis on which to find “such ‘strong evidence’ to the
contrary that we should summarily reverse ....”  136 S.Ct. at 1607.

162) Johnson v. Lee, 136 S.Ct. 1802 (2016) (per curiam).  The Court granted the state’s petition
for certiorari and unanimously reversed the Ninth Circuit’s determination that California’s
“Dixon bar,” under which “a defendant procedurally defaults a claim raised for the first time
on state collateral review if he could have raised it earlier on direct appeal,” was inconsistently
applied and therefore inadequate to bar federal review.  136 S.Ct. at 1804 (citing In re Dixon,
264 P.2d 513, 514 (1953)).  The Ninth Circuit based its inconsistency finding on “a small
sample of the California Supreme Court’s state habeas denials on a single day,” which showed
that the state court had “failed to cite Dixon [as a basis for summary denial of relief] in 9 cases
where it should have been applied.” Id.  Although the state attempted to counter that data with
its own study showing the “California Supreme Court cited Dixon in approximately 12% of
all denials,” the court of appeals dismissed that information for its failure to address the
proportion of cases in which “‘the Dixon bar should have been applied.’”  Id. at 1804-05
(quoting Lee v. Jacquez, 788 F.3d 1124, 1133 (9th Cir. 2015)). 

Noting that the “question” of a state procedural rule’s adequacy “is a matter of federal
law,” the  Supreme Court began by observing that the “Ninth Circuit decision profoundly
misapprehends what makes a state procedural bar ‘adequate.’”  136 S.Ct. at 1805.  The Court
then recited the settled requirements that a state rule must be both firmly established and
regularly followed, and found both criteria satisfied here – the former by virtue of the Dixon
bar’s existence for “decades” and reaffirmation prior to the default in this case, and the latter
by virtue of the “California Supreme Court’s repeated Dixon citations” over time. Id.  With
regard to the state court’s occasional omissions of Dixon citations in cases seemingly suited
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for application of its bar, the Court noted that “[n]one ignored the Dixon bar to grant relief,
so there is no sign of inconsistency.” Id; see also id. (“For such well-established and
ubiquitous rules, it takes more than a few outliers to show inadequacy.”). Finally, the Court
added that the Ninth Circuit’s approach failed to account for the “state court’s discretion to
assume, without deciding, that a claim is not procedurally defaulted and instead hold that the
claim lacks merit,” and that, “[b]y treating every missing citation as a sign of inconsistency,
the Court of Appeals ... [improperly] forced the State to choose between the ‘finality of [its]
judgments’ and a burdensome opinion-writing requirement.” 136 S.Ct. at 1806 (quoting Beard
v. Kindler, 558 U.S. 53, 61 (2009)) (second modification by the Court).

163) Buck v. Davis, 137 S.Ct. 759 (2017).  The Supreme Court reversed the Fifth Circuit’s denial
of a certificate of appealability (COA) and remanded this Texas capital case for further
proceedings on petitioner’s claim that trial counsel was ineffective for introducing expert
testimony indicating he “was statistically more likely to act violently because he is black.” 
137 S.Ct. at 767.  The expert testimony was admitted during the penalty phase, whose
outcome under Texas law turned largely on whether the jury regarded petitioner as a future
danger.  Although the expert – Dr. Quijano – opined overall that petitioner was unlikely to be
dangerous, both his in-court testimony and his written report, which was also admitted,
identified race (“Black”) as a “factor” for “Increased probability.”  Id. at 768.  After
petitioner’s conviction and death sentence were affirmed on direct appeal, he unsuccessfully
sought state habeas relief without mentioning defense counsel’s introduction of Quijano’s
testimony.  Soon thereafter, however, similar testimony by Dr. Quijano began attracting
attention in other cases, which led to a confession of error in Saldano v. Texas, 530 U.S. 1212
(2000).  By the end of 2002, an “audit” by the Texas Attorney General had identified six other
cases regarded as “similar to” Saldano; in five of those cases the Attorney General confessed
error, waived procedural defenses, and consented to resentencing.  Petitioner’s case was the
sixth, and the lone case in which the state resisted remedial action.  In the years that followed,
petitioner filed a second state habeas petition to assert trial counsel’s ineffectiveness for
introducing Quijano’s testimony, but the Texas Court of Criminal Appeals dismissed it as an
abuse of the writ; he then sought federal habeas relief on the same claim, but the state asserted
procedural default and the district court agreed; later, in 2011, petitioner sought to reopen his
federal habeas proceeding by arguing a different legal theory arising from the facts of
Quijano’s testimony, but that too was rejected.  Finally, petitioner returned to federal court
once again, this time seeking to reopen his case via Rule 60(b) in light of the unique
circumstances of his case (e.g., the influence of the race evidence at sentencing; the state’s
refusal to confess error despite its concessions in other cases) and the then-recent decisions
in Martinez v. Ryan, 566 U.S. 1 (2012), and Trevino v. Thaler, 569 U.S. 413 (2013), which,
had they been available earlier, would have afforded him access to merits review.  The district
court again denied relief, finding both that petitioner had not shown the requisite
“extraordinary circumstances,” and that, in any event, his “claim would fail on the merits.” 
Id. at 772.  The Fifth Circuit then denied a certificate of appealability (COA), finding that
petitioner’s “case was ‘not extraordinary at all in the habeas context.’”  Id. at 773.

The Supreme Court (Roberts, C.J., joined by Kennedy, Ginsburg, Breyer, Sotomayor,
and Kagan, JJ.) began its discussion by explaining that the Fifth Circuit’s ostensible COA
analysis had amounted to an impermissible analysis of the merits.  “The COA inquiry,” the
Court “emphasized, is not coextensive with a merits analysis,” and while the court of appeals
“below phrased its determination in proper terms – that jurists of reason would not debate that
Buck should be denied relief – [it] reached that conclusion only after essentially deciding the
case on the merits.” 137 S.Ct. at 773; see also id. at 773-74 (cataloging indications that Fifth
Circuit’s analysis went too far).  Reiterating the directive set forth in Miller–El v. Cockrell,
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537 U.S. 322, 336 (2003) – another case from the Fifth Circuit – the Court explained:
That a prisoner has failed to make the ultimate showing that his claim is
meritorious does not logically mean he failed to make a preliminary showing
that his claim was debatable. Thus, when a reviewing court (like the Fifth
Circuit here) inverts the statutory order of operations and “first decid[es] the
merits of an appeal, ... then justif[ies] its denial of a COA based on its
adjudication of the actual merits,” it has placed too heavy a burden on the
prisoner at the COA stage.  Miller–El flatly prohibits such a departure from
the procedure prescribed by § 2253.

137 S.Ct. at 774 (quoting Miller-El, 537 U.S. at 336-37). 
After noting that “§ 2253 does not limit the scope of our consideration of the

underlying merits,” 137 S.Ct. at 775, the Court proceeded to examine petitioner’s entitlement
to a COA by assessing the debatability of his underlying ineffective assistance of counsel
claim and his entitlement to reopen his federal habeas case under Rule 60(b).  First, the Court
agreed with the district court’s determination that trial counsel’s decision to call Quijano “fell
outside the bounds of competent representation.”  Id.  “Given that the jury had to make a
finding of future dangerousness before it could impose a death sentence,” the Court explained,
“Dr. Quijano’s report said, in effect, that the color of Buck’s skin made him more deserving
of execution. It would be patently unconstitutional for a state to argue that a defendant is liable
to be a future danger because of his race. ... No competent defense attorney would introduce
such evidence about his own client.” Id.  

Turning to prejudice – framed as “a reasonable probability that, without Dr. Quijano’s
testimony on race, at least one juror would have harbored a reasonable doubt about whether
Buck was likely to be violent in the future,” id. at 776 – the Court identified “several
considerations” indicating that petitioner had made the requisite showing.  Id.  Future
dangerousness “was the key point at issue in Buck’s sentencing,” and it “involved an unusual
inquiry” requiring “a predictive judgment inevitably entailing  a degree of speculation.”  Id. 
While other evidence might have given the jury reason to conclude petitioner’s propensity for
violence in prison was minimal, the Court found that the evidence of dangerousness associated
with his race was both powerful and intractable:

But one thing would never change: the color of Buck’s skin. Buck would
always be black. And according to Dr. Quijano, that immutable characteristic
carried with it an “[i]ncreased probability” of future violence. Here was hard
statistical evidence  – from an expert – to guide an otherwise speculative
inquiry.  ¶  And it was potent evidence. Dr. Quijano's testimony appealed to
a powerful racial stereotype – that of black men as “violence prone.”  In
combination with the substance of the jury’s inquiry, this created something
of a perfect storm. Dr. Quijano’s opinion coincided precisely with a
particularly noxious strain of racial prejudice, which itself coincided
precisely with the central question at sentencing. The effect of this unusual
confluence of factors was to provide support for making a decision on life or
death on the basis of race.

137 S.Ct. at 776 (quoting Turner v. Murray, 476 U.S. 28, 35 (1986) (plurality opinion)); see
also id. at 777 (adding that the “effect was heightened due to the source of the testimony. Dr.
Quijano took the stand as a medical expert bearing the court’s imprimatur.”).  In response to
the district court’s characterization of the race testimony at trial as having been “de minimis”
and therefore not prejudicial, the Court added that the impact of such evidence, especially
coming from the defense’s own expert, “cannot be measured simply by how much air time it
received at trial or how many pages it occupies in the record. Some toxins can be deadly in
small doses.” Id. at 777.
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Finally, the Court examined whether petitioner had shown “extraordinary
circumstances” supporting relief under Rule 60(b), and found that, “[i]n the circumstances of
this case, the District Court abused its discretion” when it held that he had not.  Whereas the
district court’s decision “rested in large measure” on the view that the race evidence had
“played only a ‘de minimis’ role” at trial, the Supreme Court again emphasized that “Buck
may have been sentenced to death in part because of his race.”  137 S.Ct. at 778; see also id.
(“Our law punishes people for what they do, not who they are. Dispensing punishment on the
basis of an immutable characteristic flatly contravenes this guiding principle.”).  After adding
that using “race to impose a criminal sanction ‘poisons public confidence’ in the judicial
process,” the Court declared that, “[s]uch concerns are precisely among those we have
identified as supporting relief under Rule 60(b)(6).” Id. (quoting Davis v. Ayala, 135 S.Ct.
2187, 2208 (2015)).  Next, the Court observed that “[t]he extraordinary nature of this case is
confirmed by” the “remarkable steps” the state itself took in other cases affected by Dr.
Quijano’s testimony, and rejected as “beside the point” the state’s contention that this case
was different because defense counsel had been the one to introduce the offending evidence. 
Id. at 778-79.  As to the state’s further assertion that “finality of judgments” favored its side,
the Court remarked that “the ‘whole purpose’ of Rule 60(b) ‘is to make an exception to
finality,’” and that “in this case, the State’s interest in finality deserves little weight” given
that allowing petitioner’s case to proceed would “do no more than acknowledge what Texas
itself recognized 17 years ago.”  Id. at 779 (quoting Gonzalez v. Crosby, 545 U.S. 524, 529
(2005)).  Finally, the Court noted that the state had “waived” its assertion – raised for the first
time in “merits briefing in this Court” – that petitioner was barred by Teague v. Lane, 489 U.S.
288 (1989), from invoking the rule announced in Martinez and Teague. Id. at 780.  The Court
concluded by declaring that “Martinez and Trevino apply to Buck’s claim,” that his trial
counsel had been ineffective, that he was entitled to relief under Rule 60(b), and that the case
was therefore remanded for the Fifth Circuit “for further proceedings consistent with this
opinion.”  Id. 

Justice Thomas (joined by Alito, J.) dissented, insisting that the Court’s “decision has
few ramifications, if any, beyond the highly unusual facts of the case,” and identifying a series
of perceived errors in the Court’s criticism of the Fifth Circuit’s COA practice, its analysis
of the prejudice flowing from Quijano’s race testimony, and its balancing of the factors
relevant to resolving the Rule 60(b) question.

164) Virginia v. LeBlanc, 137 S.Ct. 1726 (2017) (per curiam).  The Supreme Court granted the
state’s petition for certiorari and summarily reversed the Fourth Circuit’s grant of relief in this
Virginia juvenile life without parole case, finding that the court of appeals “erred by failing
to accord the state court’s decision the deference owed under AEDPA.”  137 S.Ct. at 1728. 
LeBlanc was sentenced to life in prison for a rape committed at age sixteen.  After Graham
v. Florida, 560 U.S. 48, 75 (2010), established that juvenile non-homicide offenders must be
afforded “some meaningful opportunity to obtain release based on demonstrated maturity and
rehabilitation,” LeBlanc moved a Virginia state court to vacate his sentence.  That court
denied relief on the ground that, pursuant to Angel v. Commonwealth, 704 S.E.2d 386 (Va.
2011), “Virginia’s geriatric release program” – under which a prisoner like LeBlanc may seek
release on parole beginning at age sixty – “satisfies Graham’s requirement of parole for
juvenile offenders.”  137 S.Ct. at 1727-28.  After the Virginia Supreme Court summarily
denied a request for appeal, a federal district court granted habeas relief and a majority of a
Fourth Circuit panel affirmed, finding that the state court had unreasonably applied Graham
because “Virginia’s geriatric release program did not provide a meaningful opportunity for
juvenile nonhomicide offenders to obtain release based on demonstrated maturity and

Recent Habeas Decisions  201 -- SCT



rehabilitation.” Id. at 1728.  
Emphasizing the “difficult standard” set by § 2254(d), the Supreme Court explained

its decision to summarily reverse as follows:
Graham did not decide that a geriatric release program like Virginia’s failed
to satisfy the Eighth Amendment because that question was not presented.
And it was not objectively unreasonable for the state court to conclude that,
because the geriatric release program employed normal parole factors, it
satisfied Graham’s requirement that juveniles convicted of a nonhomicide
crime have a meaningful opportunity to receive parole. ... The state court thus
did not diverge so far from Graham’s dictates as to make it “so obvious that
... there could be no ‘fairminded disagreement’ ” about whether the state
court's ruling conflicts with this Court’s case law. White v. Woodall, 572 U.S.
–––– (2014).

137 S.Ct. at 1728-29.  The Court went on to acknowledge that invalidation of Virginia’s
geriatric release program could be “‘the logical next step from’ Graham,” albeit one that
“cannot be resolved on habeas review.” Id. at 1729; see also id. (“The Court today holds only
that the Virginia trial court’s ruling, resting on the Virginia Supreme Court’s earlier ruling in
Angel, was not objectively unreasonable in light of this Court’s current case law.”).  

Finally, the Court explained its decision to intervene via summary reversal by noting
that “the Fourth Circuit’s holding created the potential for significant discord in the Virginia
sentencing process,” and that, “[r]eversing the Court of Appeals’ decision in this case – rather
than waiting until a more substantial split of authority develops – spares Virginia courts from
having to confront [a] legal quagmire.” 137 S.Ct. 1729-30.

Justice Ginsburg concurred in the judgment, writing separately to note her
understanding that the Virginia Supreme Court’s decision in Angel does “require the parole
board to provide ... a meaningful opportunity [for release] under the geriatric release
program.” 137 S.Ct. at 1730. 

165) Jenkins v. Hutton, 137 S.Ct. 1769 (2017) (per curiam).  The Supreme Court granted the
state’s petition for certiorari and summarily reversed the Sixth Circuit’s grant of penalty phase
relief in this Ohio capital case. The prisoner, Hutton, asserted a procedurally defaulted claim
that the trial court violated due process by failing to instruct the jurors at the penalty phase
that, “when weighing aggravating and mitigating factors, they could consider only the two
aggravating factors they had found during the guilt phase.” 137 S.Ct. at 1771.  On appeal from
the denial of habeas relief, the Sixth Circuit – on its own motion – held that the default of
Hutton’s claim could be overcome under the “fundamental miscarriage of justice” exception
established in Sawyer v. Whitley, 505 U.S. 333 (1992), because “‘the jury had not made the
necessary finding of the existence of aggravating circumstances,’” and because the trial
court’s inadequate instructions left the record devoid of any indication that “the jury’s death
recommendation ‘was actually based on a review of any valid aggravating circumstances.’”
137 S.Ct. at 1772.  

The Supreme Court unanimously disagreed on both counts.  First, the Court observed
that, contrary to the Sixth Circuit’s determination, the jury had made findings of aggravating
circumstances establishing death eligibility “at the guilt phase of Hutton’s trial.” 137 S.Ct. at
1772; see also id. (“[T]he instruction that Hutton contends is incorrect, and that the Sixth
Circuit analyzed, was given at the penalty phase of trial. That penalty phase instruction plainly
had no effect on the jury’s decision – delivered after the guilt phase and pursuant to an
unchallenged instruction – that aggravating circumstances were present ....”).  Second, the
Court found that, even assuming the error allegedly committed by the trial court “can provide
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a basis for excusing default,” the Sixth Circuit incorrectly framed the question to be answered
under Sawyer as “whether, given the (alleged) improper instructions, the jury might have been
relying on invalid aggravating circumstances when it recommended a death sentence.” Id.  The
correct question, the Court explained, would have been “[w]hether, given proper instructions
about the two aggravating circumstances, a reasonable jury could have decided that those
aggravating circumstances outweighed the mitigating circumstances.” Id.  After adding that
“[n]either Hutton nor the Sixth Circuit has ‘show[n] by clear and convincing evidence that’
– if properly instructed – ‘no reasonable juror would have’ concluded that the aggravating
circumstances in Hutton’s case outweigh the mitigating circumstances,” the Court reversed
the grant of relief and remanded the case.  Id.; see also id. at 1773 (noting that, “In fact, the
trial court, Ohio Court of Appeals, and Ohio Supreme Court each independently weighed
those factors and concluded that the death penalty was justified.”). 

166) McWilliams v. Dunn, 137 S.Ct. 1790 (2017).  In this Alabama capital case, the Supreme
Court (Breyer, J., joined by Kennedy, Ginsburg, Sotomayor, and Kagan, JJ.) held that Ake v.
Oklahoma, 470 U.S. 68 (1985), “clearly establishes that when its threshold criteria are met,
a State must provide a mental health professional capable of performing a certain role:
‘conduct[ing] an appropriate examination and assist[ing] in evaluation, preparation, and
presentation of the defense.’  Unless a defendant is ‘assure[d]’ the assistance of someone who
can effectively perform these functions, he has not received the ‘minimum’ to which Ake
entitles him.”  137 S.Ct. at 1793 (quoting Ake, 470 U.S. at 82).  As framed by the Court, the
question in this case was whether the state court’s decision that petitioner “got all the
assistance to which Ake entitled him” ran afoul of § 2254(d).  Id. at 1798.

Petitioner was charged with capital murder shortly after Ake was decided.  At the
penalty phase of his trial, petitioner and his mother testified that he had suffered multiple
childhood head injuries, had a “history of psychiatric and psychological evaluations,” and had
once been described in a psychologist’s report as [having a] ‘blatantly psychotic thought
disorder’ and need[ing] inpatient treatment.”  137 S.Ct. at 1795. When cross-examined about
these claims on cross-examination, both petitioner and his mother made clear that they lacked
the expertise to interpret or explain their impact on his neurological functioning. See id.  The
prosecution later followed up in its own case with expert testimony from two members of a
state-sponsored “Lunacy Commission,” who insisted petitioner had shown “no evidence of
psychosis” but had “exaggerated or faked his symptoms.”  Id. The jury voted 10-2 to
recommend a death sentence, and the trial court scheduled the final sentencing hearing for six
weeks later. In the interim, and at the request of defense counsel acting on the pro bono advice
of a local psychologist, the trial court ordered “complete neurological and neuropsychological
testing ....” Id.  That testing was carried out by Dr. John Goff of the State Department of
Mental Health, who delivered a report two days before the final sentencing hearing in which
he concurred with the prior determinations that petitioner was prone to exaggerating
symptoms, but also found it “‘quite apparent that he ha[d] some genuine neuropsychological
problems.’” Id. at 1796.  Additionally, within one day of the final sentencing hearing defense
counsel also received “updated records” from the state’s secure mental health facility, as well
as records from the prison where petitioner had been housed, which showed he had been
“taking an assortment of psychotropic medications ....” Id.  When the sentencing hearing
began, defense counsel informed the court “that the eleventh-hour arrival of the Goff report
and the mental health records left him ‘unable to present any evidence today,’” that he
therefore “needed more time,” and that, “since he was ‘not a psychologist or a psychiatrist,’
he needed ‘to have someone else review these findings’ and offer ‘a second opinion as to the
severity of the organic problems discovered.’” Id.  The trial court responded by having the
prosecution present its case, and gave defense counsel until mid-afternoon to review the new
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material; when that brief window expired, defense counsel renewed his requests for more time
and expert assistance, and the trial court denied them.  Over defense counsel’s continued
objection that the lack of expert assistance had prevented them from presenting mitigation,
the trial court announced that its own review of petitioner’s records showed evidence that he
was “faking and manipulative,” and that petitioner would be sentenced to death.  Id. at 1797. 
On direct appeal, the Alabama Court of Criminal Appeals affirmed, finding that “Ake’s
requirements ‘are met when the State provides the [defendant] with a competent
psychiatrist,’” and that, “by ‘allowing Dr. Goff to examine’ [petitioner], [the state] had
satisfied those requirements.”  Id. at 1798.  

On review of the Eleventh Circuit’s decision affirming the denial of federal habeas
relief, the Supreme Court began its analysis by addressing “three preliminary issues.”  First,
the Court noted that “no one denies that the conditions that trigger application of Ake are
present.” 137 S.Ct. at 1798; see also id. (explaining that petitioner was “‘indigent,’” and that
his “‘mental condition’” was both “‘relevant’” and “‘seriously in question’”).  Second, the
Court rejected the state’s contention it was “exempted from its obligations because” defense
counsel had secured some assistance from a volunteer psychologist.  Id.; see also id. at 1799
(“Even if the episodic assistance of an outside volunteer could relieve the State of its
constitutional duty to ensure an indigent defendant access to meaningful expert assistance, no
lower court has held or suggested that [the volunteer here] was available to help, or might
have helped, McWilliams at the judicial sentencing proceeding.”).  And third, the Court
disagreed with the state’s suggestion that defense counsel never asked for additional
assistance, such that petitioner should not be heard to complain about not receiving it.  See id.
at 1799.  

Moving to the “main question,” the Court declined to address whether “Ake clearly
established that a State must provide an indigent defendant with a qualified mental health
expert retained specifically for the defense team, not a neutral expert available to both
parties,” and chose instead to resolve the case on the basis of Alabama’s non-compliance with
Ake’s mandate “that a defendant must receive the assistance of a mental health expert who is
sufficiently available to the defense and independent from the prosecution to effectively
‘assist in evaluation, preparation, and presentation of the defense.’”  137 S.Ct. at 1799; see
also id. at 1800 (“As a practical matter, the simplest way for a State to meet this standard may
be to provide a qualified expert retained specifically for the defense team. This appears to be
the approach that the overwhelming majority of jurisdictions have adopted. ... It is not
necessary, however, for us to decide whether the Constitution requires States to satisfy Ake’s
demands in this way.”).  The Court went on to explain that, contrary to the Alabama Court of
Criminal Appeals’ holding, “Ake does not require just an examination. Rather, it requires the
State to provide the defense with “access to a competent psychiatrist who will conduct an
appropriate [1] examination and assist in [2] evaluation, [3] preparation, and [4] presentation
of the defense.’” Id. at 1800 (quoting Ake, 470 U.S. at 82) (emphasis by the Court).  After
assuming that state had satisfied the first element by providing for the Dr. Goff examination,
the Court determined that “the other three parts” had gone unfulfilled.  Id.  “Since Alabama’s
provision of mental health assistance fell so dramatically short of what Ake requires,” the
Court concluded, the state “court decision affirming McWilliams’s conviction and sentence
was ‘contrary to, or involved an unreasonable application of, clearly established Federal law.’
28 U.S.C. § 2254(d)(1).” Id. at 1801.  Finally, the Court acknowledged that the Eleventh
Circuit had “held in the alternative” that any Ake error was harmless, but found that the
analysis supporting that conclusion was incomplete because it took into account only whether
the defense could have benefitted from additional time, and “did not specifically consider
whether access to the type of meaningful assistance in evaluating, preparing, and presenting
the defense that Ake requires would have mattered.” Id. at 1801.  After adding that, “[t]here
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is reason to think that it could have,” the Court remanded the case for further proceedings. 
Id. at 1801.

Justice Alito (joined by Roberts, C.J., Thomas and Gorsuch, JJ.) dissented contending
that the Court’s decision to resolve the case on a ground narrower than the question on which
certiorari had been granted was “a most unseemly maneuver” that prevented resolution of a
long running disagreement among lower courts, robbed the state of Alabama of “a fair
opportunity to brief the issue,” and facilitated a decision in petitioner’s favor that would
otherwise have been impossible.  137 S.Ct. at 1802.

167) Davila v. Davis, 137 S.Ct. 2058 (2017).  In this Texas capital case, the Supreme Court
declined the habeas petitioner’s request to “extend Martinez [v. Ryan, 566 U.S. 1 (2012),] to
allow a federal court to hear a substantial, but procedurally defaulted, claim of ineffective
assistance of appellate counsel when a prisoner’s state postconviction counsel provides
ineffective assistance by failing to raise that claim.”  137 S.Ct. at 2065.  Writing for the Court,
Justice Thomas (joined by Roberts, C.J., and Kennedy, Alito, and Gorsuch, JJ.) observed that
the Martinez rule was adopted because of “the unique importance of protecting a defendant’s
trial rights, particularly the right to effective assistance of trial counsel,” and that violations
of the right to effective assistance of appellate counsel are simply not “as concerning[.]” 137
S.Ct. at 2066; see also id. (“The criminal trial enjoys pride of place in our criminal justice
system in a way that an appeal from that trial does not.”).  

Analyzing petitioner’s request in light of the considerations identified in Martinez,
the Court  first determined that, unlike a defaulted claim of trial counsel ineffectiveness, a
refusal to hear an ineffective assistance of appellate counsel claim does not pose a significant
“risk that a trial error ... will escape review altogether,” since a “preserved” claim of trial error
will have been ruled upon by the trial court itself, and an unpreserved claim of trial error will
ordinarily support an ineffective assistance of trial counsel claim to which Martinez could
apply.  Id. at 2067; see also id. at 2068 (“Petitioner’s proposed rule is thus unnecessary for
ensuring that trial errors are reviewed by at least one court.”).  The Court also explained that,
whereas  Martinez was justified in part by recognition that some states had made a
discretionary “choice” to channel ineffective assistance of trial counsel claims to collateral
review, where the Constitution does not guarantee a right to counsel, “[t]he States have not
made a similar choice with respect to claims of ineffective assistance of appellate
counsel—nor could they.”  Id. at 2068.  Rather, “[t]he fact that claims of appellate
ineffectiveness are considered in proceedings in which counsel is not constitutionally
guaranteed is a function of the nature of the claim, not of the State’s ‘deliberat[e] cho[ice] to
move ... claims outside of the direct-appeal process.’ The equitable concerns raised in
Martinez therefore do not apply.” Id. (quoting Martinez, 566 U.S. at 13). 

Finally, the Court noted the danger of “significant systemic costs” that could flow
from expanding Martinez to encompass ineffective assistance of appellate counsel claims. 
“For one thing,” the Court observed, while there are some states whose appellate review
schemes make Martinez inapplicable for ineffective assistance of trial counsel claims, “every
prisoner in the country could bring” a defaulted ineffective assistance of appellate counsel
claim, which could “flood the federal courts[.]”  137 S.Ct. at 2068-69; see also id. at 2069
(“Extending Martinez to defaulted claims of ineffective assistance of appellate counsel would
be especially troublesome because those claims could serve as the gateway to federal review
of a host of trial errors, while Martinez covers only one trial error (ineffective assistance of
trial counsel.”); id. (warning that “[e]xpanding Martinez as petitioner suggests would thus
produce a domino effect”).  Finally, the Court added that, “[e]xpanding Martinez ... would
also aggravate the harm to federalism that federal habeas review necessarily causes,” by

Recent Habeas Decisions  205 -- SCT



“undermin[ing] the doctrine of procedural default and the values it serves” in exchange for
a “benefit” that “would – as a systemic matter – be small.” Id. at 2070.  “Given that
petitioner’s proposed rule would likely generate high systemic costs and low systemic
benefits, and that the unique concerns of Martinez are not implicated in cases like his,” the
Court concluded, “we do not think equity requires an expansion of Martinez.”  Id. 

Justice Breyer (joined by Ginsburg, Sotomayor, and Kagan, JJ.) dissented, contending
that, for purposes of determining the scope of the equitable exception announced in Martinez,
there were no meaningful distinctions between claims of ineffective assistance of trial and
appellate counsel, such that the same rules should apply to each category. See 137 S.Ct. at
2071-75.

168) Kernan v. Cuero, 138 S.Ct. 4 (2017) (per curiam).  The Supreme Court granted the state’s
petition for certiorari and reversed the Ninth Circuit’s determination that clearly established
federal law entitled petitioner to specific performance of a plea agreement after the state of
California breached the agreement by amending the complaint against him after he had already
entered a guilty plea. Assuming “purely for argument’s sake that the State violated the
Constitution when it moved to amend the complaint,” the Supreme Court concentrated its
analysis on the Ninth Circuit’s determination that specific performance of the original
agreement  – under which petitioner could receive no more than 172 rather than the 25 years-
to-life sentence imposed after he was permitted to withdraw his plea and re-plead under the
newly enhanced complaint – was the only permissible remedy.  In reaching that conclusion,
the Ninth Circuit had relied upon language from the four-Justice majority in Santobello v. New
York, 404 U.S. 257 (1971), as well as its own case law, “a criminal procedure treatise, a
decision of the Washington Supreme Court, and a law review article.”  138 S.Ct. at 8.  The
Supreme Court found “several problems with [this] reasoning”:  “First, ‘“fairminded jurists
could disagree”’ with the Ninth Circuit’s reading of Santobello,” id. at 9 (quoting Harrington
v. Richter); second, Mabry v. Johnson, 467 U.S. 504 (1984), noted that Santobello had
“expressly declined to hold” that specific performance is the mandatory remedy for a broken
prosecution promise, id.; and finally, as we have repeatedly pointed out, ‘circuit precedent
does not constitute “clearly established Federal law, as determined by the Supreme Court.”’”
... Nor, of course, do state-court decisions, treatises, or law review articles,” id. (quoting Glebe
v. Frost, 135 S.Ct. 429, 430 (2014) (per curiam)).  The Court went on to “conclude that the
Ninth Circuit erred when it held that ‘federal law’ as interpreted by this Court ‘clearly’
establishes that specific performance is constitutionally required here. We decide no other
issue in this case.” Id.

Additionally, earlier in its discussion the Supreme Court noted that the Ninth Circuit’s
mandate had already issued and the state court had already resentenced petitioner pursuant to
that mandate.  Despite these events, however, the Court rejected petitioner’s contention that
the case before it was moot.  The Court explained:

The State and Cuero ... continue to disagree about the proper length of
Cuero’s sentence, a portion of which he has not yet served. Thus, neither the
losing party’s failure to obtain a stay preventing the mandate of the Court of
Appeals from issuing nor the trial court’s action in light of that mandate
makes the case moot. ... Reversal would simply “und[o] what the habeas
corpus court did,” namely, permit the state courts to determine in the first
instance the lawfulness of a longer sentence not yet served. 

138 S.Ct. at 7.

169) Dunn v. Madison, 138 S.Ct. 9 (2017) (per curiam).  The Supreme Court granted the state’s
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petition for certiorari and reversed an Eleventh Circuit panel majority’s judgment that
petitioner, an elderly Alabama death row inmate whose ability to recall the conduct for which
he was sentenced had been eliminated by a series of strokes, was incompetent to be executed. 
“In the [Eleventh Circuit] majority’s view, given the undisputed fact that Madison ‘has no
memory of his capital offense,’ it inescapably follows that he ‘does not rationally understand
the connection between his crime and his execution,’” and the state court’s conclusion to the
contrary “was ‘plainly unreasonable’” under Panetti v. Quarterman, 551 U.S. 930 (2007). 
138 S.Ct. at 11.  The Supreme Court disagreed:

Neither Panetti nor Ford  [v. Wainwright, 477 U.S. 399 (1986),] “clearly
established” that a prisoner is incompetent to be executed because of a failure
to remember his commission of the crime, as distinct from a failure to
rationally comprehend the concepts of crime and punishment as applied in his
case. The state court did not unreasonably apply Panetti and Ford when it
determined that Madison is competent to be executed
because—notwithstanding his memory loss —he recognizes that he will be
put to death as punishment for the murder he was found to have committed.

138 S.Ct. at 11-12; see also id. at 12 (“Nor was the state court’s decision founded on an
unreasonable assessment of the evidence before it.”).  The Court went on to make clear that
it expressed “no view on the merits of the underlying question outside of the AEDPA
context.”  Id.

Justice Ginsburg (joined by Breyer and Sotomayor, JJ.) concurred, noting that the
competency question petitioner raised was “substantial” and “would warrant full airing” in
a different case, but the “restraints imposed by” AEDPA “preclude[d] consideration of the
question” in this case.  138 S.Ct. at 12.

Justice Breyer also concurred separately to “underline” the problems posed by “the
unconscionably long periods of time that prisoners often spend on death row,” and to suggest
that while that issue may require development of specific jurisprudence, “it would be wiser
to reconsider the root cause of the problem – the constitutionality of the death penalty itself.” 
138 S.Ct. at 12.

 
170) Tharpe v. Sellers, 138 S.Ct. 545 (2018) (per curiam).  The Supreme Court granted the

Georgia death row inmate’s petition for certiorari, vacated the Eleventh Circuit’s order
denying a certificate of appealability (COA), and remanded for further consideration of
whether a COA should issue.  The request for a COA concerned petitioner’s claim that a juror
at his capital trial was influenced by racial bias, which the state court declined to reach on the
ground that petitioner had not shown prejudice to overcome procedural default.  Petitioner
later sought to reopen his federal habeas proceeding in the district court under Rule 60(b)(6),
relying, in part, on an affidavit in which the juror admitted harboring undeniably racist views. 
The district court denied that request on several grounds and refused to issue a COA.  When
petitioner then sought a COA from the Eleventh Circuit, that court also denied it “based solely
on its conclusion, rooted in the state court’s factfinding, that Tharpe had failed to show
prejudice in connection with his procedurally defaulted claim.” 138 S.Ct. at 546.  The
Supreme Court majority, however, reached “a different conclusion.”  Id.  Although it
acknowledged that the state court’s finding was “binding” absent satisfaction of §
2254(e)(1)’s “clear and convincing evidence” standard, the majority found that the juror’s
“remarkable affidavit ... presents a strong factual basis for the argument that” petitioner was
prejudiced.  Id.  “At the very least,” the majority found, “jurists of reason could debate
whether Tharpe has” met the § 2254(e)(1) threshold, and the “Eleventh Circuit erred when it
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concluded otherwise.”  Id.  The majority went on to acknowledge that the district court’s other
findings – which were not considered by the Eleventh Circuit – might yet justify denial of a
COA, but left those questions to be resolved on remand.   

171) Ayestas v. Davis, 138 S.Ct. 1080 (2018).  The Supreme Court unanimously vacated the Fifth
Circuit’s decision upholding the district court’s denial of a request for investigative funds in
this Texas capital case.  The issue arose when petitioner sought funding pursuant to 18 U.S.C.
§ 3599(f) for investigative assistance to develop a procedurally barred ineffective assistance
of trial counsel claim for which he intended to pursue merits review via Trevino v. Thaler, 569
U.S. 413 (2013).  The district court denied the request on the grounds that the proposed claim
(which had not undergone fact development) had no merit, and that, pursuant to Fifth Circuit
precedent, petitioner had failed to show a “substantial need” for investigative services and
“‘failed to supplement his funding request with a viable constitutional claim that is not
procedurally barred.’” 138 S.Ct. at 1089.  The Fifth Circuit upheld that ruling “for essentially
the same reasons as the District Court ....” Id. at 1088.

Before addressing the Fifth Circuit’s decision, the Court (Alito, J.) considered and
rejected the state’s contention that the funding decision below was “administrative” and
therefore jurisdictionally unreviewable. See 138 S.Ct. at 1090-92 (explaining that a § 3599(f)
funding request remains “adversarial” even when made  ex parte; that there is no history of
§ 3599(f) rulings being reviewed by nonjudicial officers; and that CJA attorneys’ fee matters
“are markedly different” from investigative funding requests).  

Moving to the merits, the Court began by observing that § 3599 authorizes funding
for investigative services when such services are “reasonably necessary,” and that, “although
the difference between” that standard and the Fifth Circuit’s “substantial need” standard “may
not be great, petitioner has a point” in characterizing the latter formulation as “more
demanding than the standard ... set out in the statute.”  138 S.Ct. 1092.  The Court then
described its own reading of the operative language:

Section 3599 appears to use the term “necessary” to mean something less
than essential. The provision applies to services that are “reasonably
necessary,” but it makes little sense to refer to something as being
“reasonably essential.” What the statutory phrase calls for, we conclude, is
a determination by the district court, in the exercise of its discretion, as to
whether a reasonable attorney would regard the services as sufficiently
important, guided by the considerations we set out more fully below.

138 S.Ct. at 1093.  The Court went on to note that the Fifth Circuit had “exacerbated the
problem” created by its alternative “substantial need” formulation by applying pre-Trevino
circuit precedent foreclosing funding for procedurally barred claims.  Id.  “[I]t is possible,”
the Court explained, “that investigation might enable a petitioner to [meet Trevino’s
requirements].  In those cases in which funding stands a credible chance of enabling a habeas
petitioner to overcome the obstacle of procedural default, it may be error for a district court
to refuse funding.”  Id. at *1094.  After emphasizing that § 3599’s language gives district
courts “broad discretion” when making the “reasonably necessary” determination, the Court
added the following about the exercise of that discretion:

A natural consideration informing the exercise of that discretion is the
likelihood that the contemplated services will help the applicant win relief.
After all, the proposed services must be “reasonably necessary” for the
applicant’s representation, and it would not be reasonable —in fact, it would
be quite unreasonable—to think that services are necessary to the applicant’s
representation if, realistically speaking, they stand little hope of helping him
win relief. Proper application of the “reasonably necessary” standard thus
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requires courts to consider the potential merit of the claims that the applicant
wants to pursue, the likelihood that the services will generate useful and
admissible evidence, and the prospect that the applicant will be able to clear
any procedural hurdles standing in the way.  ¶  To be clear, a funding
applicant must not be expected to prove that he will be able to win relief if
given the services he seeks. But the “reasonably necessary” test requires an
assessment of the likely utility of the services requested, and § 3599(f) cannot
be read to guarantee that an applicant will have enough money to turn over
every stone. 

138 S.Ct. at 1094; see also id. at 1095 (noting that “courts have plenty of experience making
the determinations that § 3599(f) contemplates”).  Finally, the Court declined to reach the
state’s argument – which had not been raised or decided below – that funding to develop a
procedurally barred claim could “never” be “reasonably necessary” because § 2254(e)(2)
would always prohibit receipt of evidence by the federal court.  After noting that the issue
“remains open” for the Fifth Circuit to consider, the court concluded by remanding the case. 
Id. at 1095. 

Justice Sotomayor (joined by Ginsburg, J.) joined the Court’s opinion in full but
added a concurring opinion detailing “why, on the record before this Court, there should be
little doubt that Ayestas has satisfied § 3599(f).” 138 S.Ct. at 1095.  

172) Wilson v. Sellers, 138 S.Ct. 1188 (2018).  The Supreme Court reversed the en banc Eleventh
Circuit’s decision in this Georgia capital case and held that, when a state appellate court
summarily affirms a lower state court’s reasoned order denying relief, a federal habeas court
applying 28 U.S.C. § 2254(d) “should ‘look through’ the unexplained decision to the last
related state court decision that does provide a relevant rationale.”  138 S.Ct. at 1192.  

Writing for the Court, Justice Breyer (joined by Roberts, C.J., and Kennedy,
Ginsburg, Sotomayor, and Kagan, JJ.) began with a clear statement of the § 2254(d) analysis
to be carried out by a federal habeas court in a typical case:

Deciding whether a state court’s decision “involved” an unreasonable
application of federal law or “was based on” an unreasonable determination
of fact requires the federal habeas court to “train its attention on the
particular reasons—both legal and factual—why state courts rejected a state
prisoner's federal claims,” Hittson v. Chatman, 135 S.Ct. 2126, 2126 (2015)
(Ginsburg, J., concurring in denial of certiorari), and to give appropriate
deference to that decision, Harrington v. Richter, 562 U.S. 86, 101–102
(2011).  ¶  This is a straightforward inquiry when the last state court to decide
a prisoner’s federal claim explains its decision on the merits in a reasoned
opinion. In that case, a federal habeas court simply reviews the specific
reasons given by the state court and defers to those reasons if they are
reasonable.

138 S.Ct. at 1191-92.
Moving to the “more difficult” question of “how a federal habeas court is to find the

state court’s reasons when the relevant state-court decision on the merits, say, a state supreme
court decision, does not come accompanied with those reasons,” 138 S.Ct. at 1192, the Court
observed that “federal habeas law employs a ‘look through’ presumption,” as illustrated by
Ylst v. Nunnemaker, 501 U.S. 797 (1991), and found that presumption suitable for the task. 
In support of using a “‘look through’ presumption,” the Court noted that its results are “often
realistic” representations of a higher state court’s reaction to the content of an order under
review, and that use of the presumption is more “efficient[]” than “requir[ing] a federal habeas
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court to imagine what might have been the state court’s supportive reasoning.”  Id. at 1194-95;
see also id. at 1195 (“The latter task may prove particularly difficult where the issue involves
state law, such as state procedural  rules that may constrain the scope of a reviewing court’s
summary decision, a matter in which a federal judge often lacks comparative expertise.”).  

The Court went on to add that, as in other contexts, the presumption that an appellate
court’s unexplained merits decision reflects the content of the order reviewed may be rebutted
with an adequate showing.  Having earlier made clear that the burden of rebutting the
presumption would rest with “the State,” 138 S.Ct. at 1192, the Court acknowledged that
where the lower state court decision appears unreasonable, that “unreasonableness ... provides
some evidence that makes it less likely the state supreme court adopted the same reasoning.” 
Id. at 1196.  “For instance,” the Court continued, 

a federal habeas court may conclude that counsel has rebutted the
presumption on the basis of convincing alternative arguments for affirmance
made to the State’s highest court or equivalent evidence presented in its
briefing to the federal court similarly establishing that the State’s highest
court relied on a different ground than the lower state court, such as the 
existence of a valid ground for affirmance that is obvious from the state-court
record.

138 S.Ct. at 1196.  Finally, after briefly considering and rejecting the state’s arguments
opposing the “look through” presumption, the Court concluded by remanding the case to the
Eleventh Circuit for further proceedings. 

Justice Gorsuch (joined by Thomas and Alito, JJ.) dissented, contending that looking
through an unreasoned state court decision is prohibited by AEDPA and federal habeas
practice, but maintaining that, in the end, application of the presumption “[a]s modified by the
Court” will have no meaningful impact. 138 S.Ct. at 1204.

173) Sexton v. Beaudreaux, 138 S.Ct. 2555 (2018) (per curiam).  The Court granted the State of
California’s petition for certiorari and reversed a Ninth Circuit panel majority’s decision
granting relief on petitioner’s claim that trial counsel was ineffective for failing to seek
suppression of an allegedly suggestive and unreliable eyewitness identification that was
presented against him at his non-capital murder trial.  Because the claim had been summarily
denied by the state habeas court, such that there was “no reasoned state-court decision on the
merits,” the Supreme Court applied the approach adopted in Harrington v. Richter, 562 U.S.
86 (2011), and asked “‘what arguments or theories ... could have supported the state court’s
decision[.]’” 138 S.Ct. at 2558.  That inquiry yielded a determination that “there is at least one
theory that could have led a fairminded jurist to conclude that the suppression motion would
have failed.  The state court could have reasonably concluded that Beaudreaux failed to prove
that, ‘under the “totality of the circumstances,”’ the identification was not ‘reliable.’”  Id. at
2259-60.  Implicitly acknowledging that the state court would have been obligated to accept
petitioner’s allegations at face value, the Court added that the “claim” asserted in his state
habeas petition “was facially deficient because [it] failed to even address [the reliability]
requirement.”  Id. at 2260.  After further discussion of the quality and circumstances of the
challenged eyewitness identification, the Court concluded that, “[i]t would not have been
‘“‘objectively unreasonable’”’ to weigh the totality of these circumstances against
Beaudreaux.” Id. (quoting White v. Woodall, 572 U.S. 415 (2014)).  

Having established that Beaudreaux’s claim could not succeed, the Court concluded
by highlighting the features of the Ninth Circuit majority’s opinion that made it “not just
wrong,” but tainted by “fundamental errors that this Court has repeatedly admonished courts
to avoid.” 138 S.Ct. at 2560.  “First, the Ninth Circuit effectively inverted the rule established
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in Richter” by ignoring arguments that “could have” supported the state court’s denial of relief
and focusing instead on “arguments against the state court’s decision that Beaudreaux never
even made in his state habeas petition.”  Id.  “Additionally, the Ninth Circuit failed to assess
Beaudreaux’s ineffectiveness claim with the appropriate amount of deference.”  Id.  Whereas
the court of appeals majority engaged in “essentially ... de novo” review, the “general, fact-
driven standards” applicable to a claim like Beaudreaux’s dictated instead that “deference to
the state court should have been near its apex in this case ....”  Id.  “  The Ninth Circuit’s
essentially de novo analysis,” the Court concluded, “disregarded this deferential standard.” 
Id. at 2560-61.

Justice Breyer dissented without further comment. 
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C. OTHER POTENTIALLY RELEVANT CASES PENDING IN THE

SUPREME COURT

1) Madison v. Alabama, 138 S.Ct. 1172 (Feb. 26, 2018) (order granting certiorari) (decision
below: (unpublished).  The Court granted the prisoner’s petition challenging the judgment
of the Circuit Court of Mobile County, Alabama, presenting the following questions:

1. Consistent with the Eighth Amendment, and this Court’s decisions in Ford
and Panetti, may the State execute a prisoner whose mental disability leaves
him without memory of his commission of the capital offense?  See Dunn v.
Madison, 138 S. Ct. 9, 12 (Nov. 6, 2017) (Ginsburg, J., with Breyer, J., and
Sotomayor, J., concurring). 

2. Do evolving standards of decency and the Eighth Amendment’s prohibition
of cruel and unusual punishment bar the execution of a prisoner whose
competency has been compromised by vascular dementia and multiple
strokes causing severe cognitive dysfunction and a degenerative medical
condition which prevents him from remembering the crime for which he was
convicted or understanding the circumstances of his scheduled execution?

2) Bucklew v. Precythe, 138 S.Ct. 1706 (April 30, 2018) (order granting certiorari) (decision
below:  883 F.3d 1087 (8th Cir. 2018)).  The Court granted the prisoner’s petition
challenging the judgment of the Eight Circuit presenting the following questions:

Should a court evaluating an as-applied challenge to a state’s method of
execution based on an inmate’s rare and severe medical condition assume
that medical personnel are competent to manage his condition and that the
procedure will go as intended?

Must evidence comparing a state's proposed method of execution with an
alternative proposed by an inmate be offered via a single witness, or should
a court at summary judgment look to the record as a whole to determine
whether a factfinder could conclude that the two methods significantly differ
in the risks they pose to the inmate?

Does the Eighth Amendment require an inmate to prove an adequate
alternative method of execution when raising an as-applied challenge to the
state’s proposed method of execution based on his rare and severe medical
condition?

Additionally, the Court directed the parties to brief and argue the following question:

Whether petitioner met his burden under Glossip v. Gross, 576 U.S. ___
(2015), to prove what procedures would be used to administer his proposed
alternative method of execution, the severity and duration of pain likely to
be produced, and how they compare to the state’s method of execution.
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3) Garza v. Idaho, ___ S.Ct. ___, 2018 WL534810 (June 18, 2018) (order granting
certiorari) (decision below: (405 P.3d 576 (Idaho 2017)).  The Court granted the prisoner’s
petition challenging the judgment of the Idaho Supreme Court and presenting the following
question:

Does the “presumption of prejudice” recognized in Roe v. Flores-Ortega,
528 U.S. 470 (2000), apply where a criminal defendant instructs his trial
counsel to file a notice of appeal but trial counsel decides not to do so
because the defendant’s plea agreement included an appeal waiver?

4)  Gamble v. United States, ___ S.Ct. ___, 2018 WL 3148287 (June 28, 2018) (order granting
certiorari) (decision below: 694 Fed.Appx. 750 (11th Cir. 2017)).  The Court granted the
prisoner’s petition challenging the judgment of the Eleventh Circuit and presenting the
following question:

Whether the Court should overrule the “separate sovereigns” exception to the
Double Jeopardy Clause.
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D. OTHER POTENTIALLY RELEVANT DECISIONS

1) Ohio v. Robinette, 519 U.S. 33 (1996). The Court rejected the state’s contention that an 
“adequate and independent state ground” precluded review of the Fourth amendment question
presented--whether Fourth Amendment requires that lawfully seized defendant be informed
he is “free to go” before a consent to search is valid--because although the state court did
mention the Ohio Constitution “in passing,” it clearly relied upon federal law and discussed
and cited almost exclusively federal cases.

2) Old Chief v. United States, 519 U.S. 172 (1997). The Court held that the district court abused
its discretion by refusing to permit the defendant to stipulate to his prior conviction “of a
crime punishable by imprisonment for a term exceeding on year,” instead permitting the full
record of his prior conviction to be introduced, because the nature of Old Chief’s prior
conviction created a danger of unfair prejudice.

3) United States  v. Brockamp, 519 U.S. 347 (1997). The Court held that federal courts may not
equitably toll the statutory time limitations for filing tax refund claims, which sets forth its
time limitations in a highly detailed manner, reiterates them in different ways, and sets forth
explicit exceptions to basic time limitations that do not include equitable tolling.  Also note
Fadem v. U.S., 520 U.S. 1101 (1997) - Court GVR’d Ninth Circuit’s determination that
equitable tolling doctrine applied to the statute of limitations contained in the Quiet Title Act]

These cases may have some relevance to equitable tolling and other statute of
limitations issues for cases under the AEDPA.  But note that the Court denied the California
Attorney General’s petition for a writ of mandamus to review the Ninth Circuit’s decision in
Calderon v. United States District Court for Central District of California (Beeler), 1997
WL 339283 (June 23, 1997), holding that the AEDPA’s one year statute of limitations is
subject to equitable tolling.  The question presented in the Attorney General’s petition was:

Did the lower courts err in finding that one year period of limitations for
filing petition for writ of habeas corpus, specified in 28 U.S.C. section 2244
(d), is statute of limitations subject to equitable tolling, rather than
jurisdictional prerequisite to habeas corpus relief?

4) Adams v. Robertson, 520 U.S. 83 (1997). The Court dismissed the writ of certiorari as
improvidently granted, concluding that petitioner’s due process argument--that a class action
settlement which did not afford all class members the right to exclude themselves from the
class or the agreement violated the Due Process Clause--had not been properly presented to
the Alabama Supreme Court.  This case may have some significance for
exhaustion/procedural default fair presentation issues.

5) United States v. Lanier, 520 U.S. 259 (1997). The Court held that the Sixth Circuit erred in
reversing Lanier’s convictions under 18 U.S.C. section 242 of criminally violating the
constitutional rights of five women by sexually assaulting them.  The court of appeals
reversed the convictions on the ground that the constitutional right at issue had not previously
been identified by the Supreme Court in a case with fundamentally similar facts.  The Court
found this gloss was too stringent and that “clearly established,” in this context meant “fair
warning,” i.e., “so long as the prior decisions gave reasonable warning that the conduct then
at issue violated constitutional rights.” 520 U.S. at 260. The Court also noted that decisions
of the Court of Appeals were relevant to determining whether  a right was “clearly
established.”  This case may potentially be useful in construing section   2254(d) of the
AEDPA which similarly uses “clearly established” language.
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6) Johnson v. United States, 520 U.S. 461 (1997). The Court held that the trial judge’s error in
failing to submit materiality of false statement to the jury in a perjury trial was “plain error”
but that the error did not seriously affect the fairness, integrity or public reputation of the
proceedings thus reversal under F.R.Civ.P. 52(b) was not required.  At 1549-50, the Court
lists the errors it has found to be structural.

7) Gray v. Maryland, 523 U.S. at 185 (1998). The Court held that a “redaction [of a
codefendant’s confession] that replaces a defendant’s name with an obvious indication of
deletion, such as a blank space, the word ‘deleted,’ or a similar symbol, still falls within
Bruton’s protective rule.” 523 U.S. at 192. The Court explained that, as in Bruton, the
obviously redacted confession in this case “was ‘incriminating on its face,’” 523 U.S. at 191,
and that, “[b]y encouraging the jury to speculate about the reference, the redaction may
overemphasize the importance of the confession’s accusation -- once the jurors work out the
reference” -- a task the Court considered relatively easy to accomplish. The Court
distinguished the redacted confession approved in Richardson v. Marsh,  481 U.S. 200 (1987),
which only “amounted to ‘evidence requiring linkage’ in that it ‘became’ incriminating in
respect to Marsh ‘only when linked with evidence introduced later at trial.’” 523 U.S. at 191
(internal citations omitted). Thus, the Court concluded that, “considered as a class, redactions
that replace a proper name with an obvious blank, the word ‘delete,’ a symbol, or similarly
notify the jury that a name has been deleted are similar enough to Bruton’s unredacted
confessions as to warrant the same legal results.”523 U.S. at 195. 

8) Ohio Adult Parole Authority, et al. v. Woodard, 523 U.S. 272 ( 1998). The Court
unanimously held that the voluntary inmate interview portion of Ohio’s executive clemency
procedure does not violate the Fifth Amendment right against compelled self-incrimination.
The Court also addressed the level of process due inmates participating in the clemency
process. Chief Justice Rehnquist, joined by Justices Scalia, Kennedy and Thomas, suggested
that the Due Process Clause does not require any constitutional safeguards, reasoning that
“[p]rocedures mandated under the Due Process Clause should be consistent with the nature
of the governmental power being invoked. Here, the executive’s clemency authority would
cease to be a matter of grace committed to the executive authority if it were constrained by
the sort of procedural requirements that respondent urges.” Justice O’Connor, joined by
Justices Souter, Ginsburg, and Breyer, agreed with the Sixth Circuit that “some minimal
procedural safeguards apply to clemency proceedings,” but stopped short of defining the
parameters of the required protections. Justice Stevens, dissenting on this issue, would have
remanded for a determination of whether Ohio’s scheme comports with the minimal process
required in clemency proceedings.

9) Campbell v. Louisiana, 523 U.S. 392 (1998). The Court held that a white criminal defendant
has standing to raise equal protection and due process challenges to discrimination against
black persons in the selection of grand jurors. With regard to the equal protection challenge,
the Court found the three preconditions for third-party standing set forth in Powers v. Ohio,
499 U.S. 400 (1991), applicable to cases involving the selection of grand jurors, and
concluded that Campbell satisfied each of these requirements. Turning to Campbell’s due
process challenge, the Court held “that a defendant has standing to litigate whether his
conviction was procured by means or procedures which contravene due process,” and that
Campbell could press his due process challenge on that basis.  523 U.S. at 401. As it has in
the past, however, the Court stayed clear of discussing “the nature and full extent of due
process protection in the context of grand jury selection.” 523 U.S. at 401.
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10) Mitchell v. United States, 526 U.S. 314 (1999).  The Court held that, in the federal system,
a plea of guilty does not result in a waiver of the Fifth Amendment privilege against self-
incrimination at a subsequent sentencing proceeding, and that a federal trial court may not
draw an adverse inference from a defendant’s silence when determining the facts of the crime
bearing upon the severity of the sentence to be imposed.

11) Neder v. United States, 527 U.S. 1 (1999). The Court held that “the omission [from a jury
instruction] of an element [of the offense] is subject to harmless-error analysis . . .”  527 U.S.
at 11. The Court went on to explain application of harmless error analysis in the context of
this case as follows: “In this situation, where a reviewing court concludes beyond a reasonable
doubt that the omitted element was uncontested and supported by the overwhelming evidence,
such that the jury verdict would have been the same absent the error, the erroneous instruction
is properly found to be harmless.” 527 U.S. at 17.

12) Lilly v. Virginia, 527 U.S. 116 (1999). In this Virginia capital case, the Court held that
“accomplices’ confessions that inculpate a criminal defendant are not within a firmly rooted
exception to the hearsay rule as that concept had been defined in our Confrontation Clause
jurisprudence.” 527 U.S. at 134.  Therefore, the Virginia courts erred in allowing admission
of petitioner’s co-defendant’s confession -- in which the co-defendant admitted being present
during the crimes, but blamed petitioner for planning and carrying out the victim’s murder --
as a statement against penal interest pursuant to the first prong set forth in Ohio v. Roberts,
448 U.S. 56 (1980).  Turning to the second prong of Roberts, which asks whether a statement
“contains ‘particularized guarantees of trustworthiness’ such that adversarial testing would
be expected to add little, if anything, to the statements’ reliability,” 527 U.S. at 125, the Court
instructed that, “when deciding whether the admission of a declarant’s out-of-court statements
violates the Confrontation Clause, [reviewing] courts should independently review whether
the government’s proffered guarantees of trustworthiness satisfy the demands of the Clause.”
527 U.S. at 137.  In this case, the Court concluded that petitioner’s co-defendant’s confession
was not sufficiently trustworthy to be admitted under Roberts, but remanded the case to the
Virginia Supreme Court for harmless error analysis.

13) Jones v. United States, 527 U.S. 373 (1999).  In this federal capital case, the Court held that,
at least in cases proceeding under 18 U.S.C. §3593, “the Eighth Amendment does not require
that the jury be instructed as to the consequences of their failure to agree.” 527 U.S. at 381. 
Here, a jury deadlock would have required the trial judge to assume responsibility for
sentencing, with the maximum penalty being life in prison without parole. In support of his
contention that the jury should have been instructed on the consequences of a deadlock,
petitioner pointed out that the trial court’s instructions and the decision forms provided to the
jury could have been interpreted as indicating that, if jurors failed to reach a unanimous
verdict for either death or life without parole, then the court would impose a sentence less
than life without parole. After surveying the statute, and noting that petitioner did not raise
an objection on this ground at trial, the Court concluded that, in any event, there was “no
reasonable likelihood that the jury applied the instructions incorrectly.” 527 U.S. at 390. 
Finally, the Court rejected petitioner’s claims that two of the nonstatutory aggravating factors
submitted to the jury -- the “personal characteristics” of the victim, and the “young age, slight
stature, background, and unfamiliarity” of the victim -- were either duplicative, vague or
overbroad.

14) Flippo v. West Virginia, 528 U.S. 11 (1999) (per curiam).  The Court reaffirmed its holding
in Mincey v. Arizona, 437 U.S. 385 (1978), that there is no “‘murder scene exception’ to the
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Warrant Clause of the Fourth Amendment,” 528 U.S. at 13, and reversed the judgment of the
state courts admitting items seized during a warrantless search of a cabin in which petitioner’s
wife had been found murdered.

15) Illinois v. Wardlow, 528 U.S. 119 (2000).  The Court held that the stop and pat-down of
respondent as he fled from an area known for drug trafficking was supported by reasonable
suspicion and therefore did not violate the Fourth Amendment.  The Court noted that while
“[a]n individual’s presence in an area of expected criminal activity, standing alone, is not
enough to support a reasonable, particularized suspicion,” respondent’s presence in such an
area in this case was coupled with “his unprovoked flight upon noticing the police . . .” 528
U.S. at 124. After explaining that “the determination of reasonable suspicion must be based
on commonsense judgments and inferences about human behavior,” the Court concluded that
the officer in this case “was justified in suspecting that [respondent] was involved in criminal
activity, and, therefore, in investigating further.” 528 U.S. at 125.

16) Smith v. Robbins, 528 U.S.  259 (2000). The Court held that the procedure set forth in Anders
v. California, 386 U.S. 738(1967), “is a prophylactic one; the States are free to adopt different
procedures, so long as those procedures adequately safeguard a defendant’s right to appellate
counsel.” 528 U.S. at 265. Applying this holding, the Court proceeded to uphold the
California procedure established in People v. Wende, 600 P.2d 1071 (1979).

17) Roe v. Flores-Ortega, 528 U.S. 470 (2000).  Reversing the Ninth Circuit’s grant of relief in
this California habeas case, the Court held that counsel’s failure to file notice of appeal where
a defendant has not indicated whether he wishes to pursue an appeal is not per se ineffective
assistance of counsel. Rather, under these circumstances the reviewing court should first
determine whether counsel actually consulted with the defendant concerning available
appellate remedies: if so, counsel’s performance is deficient only if she fails to follow the
defendant’s instruction; if not, counsel’s performance is deficient if a rational defendant
would want to appeal, or if the particular defendant has reasonably demonstrated  an interest
in pursuing an appeal.  Prejudice in these circumstances is established upon a showing of a
reasonable probability that, but for counsel’s deficient performance, the defendant would have
perfected a timely appeal.

18) Florida v. J.L., 529 U.S. 266 (2000).  The Court held that “an anonymous tip that a person
is carrying a gun, . . . without more” is insufficient to justify a police stop and frisk of that
person. 529 U.S. at 268.  Emphasizing that its decision was concerned only with “cases in
which the officer’s authority to make the initial stop is at issue,” the Court further held that
“an anonymous tip lacking indicia of reliability of the kind contemplated in Adams [v.
Williams, 407 U.S. 143 (1972),] and [Alabama v.] White,[ 496 U.S. 325 (1990),] does not
justify a stop and frisk whenever and however it alleges the illegal possession of a firearm.”
529 U.S. at 274.

19) Bond v. United States, 529 U.S. 334 (2000).  The Court held that a border patrol agent’s
exploratory feel of a bus passenger’s opague luggage, which had been placed by the passenger
in a rack directly above his head, constituted an unreasonable search in violation of the Fourth
Amendment.  Petitioner had an expectation that the bag would be handled by bus company
employees, but did not have any expectation that the bag would be handled by anyone in an
exploratory manner.

20) Carmell v. Texas, 529 U.S. 513 (2000). The Court held that petitioner’s convictions for
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sexual offenses under a statute amended after the crimes were allegedly committed, but prior
to trial, to permit conviction on less evidence than was required under the previous version
of the statute were prohibited by the Ex Post Facto Clause.

21) Shafer v. South Carolina, 532 U.S. 36 (2001).  In this South Carolina capital direct appeal,
the Court reaffirmed the core holding of Simmons v. South Carolina en route to rejecting the
state supreme court’s determination that South Carolina’s “new” sentencing scheme –
effective January, 1996 – falls outside the purview of the rule established in Simmons.  In its
decision upholding petitioner’s death sentence, the state court had held that because South
Carolina’s “new scheme” provides for judge-sentencing to a term less than LWOP where the
jury fails to find the existence of an aggravating factor, the rule in Simmons – “that where
future dangerousness is at issue, and the only sentencing alternative to death available to the
jury is [LWOP], due process entitles the defendant ‘to inform the jury of [his] parole
ineligibility, either by a jury instruction or in arguments to counsel” – does not apply.  532
U.S. at 39. Rejecting this conclusion, the Court explained that “[t]his reasoning might be
persuasive if the jury’s sentencing discretion encompassed the three choices [term less than
LWOP; LWOP; and death] the South Carolina court identified.  But that is not how the
State’s new scheme works.” 532 U.S. at 50. Rather, under the state’s new scheme, a jury’s
failure to find an aggravating factor eliminates the jury from the sentencing decision, and
returns that decision to the judge, who may impose a sentence less than LWOP. But when the
jury does find an aggravator – the only circumstance under which the jury, rather than the
judge, decides the sentence – it must choose between only two options: LWOP and death. 
After identifying the state court’s error in relying on a third option that is not genuinely
available to sentencing juries, the Court held that “whenever future dangerousness is at issue
in a capital sentencing proceeding under South Carolina’s new scheme, due process requires
that the jury be informed that a life sentence carries no possibility of parole.” 532 U.S. at 51.
Because the state court did not actually “home in on the question whether the prosecutor’s
evidentiary submissions or closing argument in fact placed [petitioner’s] future dangerousness
at issue,” however, the Court remanded that question “for the state court’s attention and
disposition.”  532 U.S. at 55.

22) Texas v. Cobb, 532 U.S. 162 (2001). The Court reaffirmed that the Sixth Amendment right
to counsel is offense-specific, and held that this right therefore does not necessarily extend
to offenses which are “factually related” to the offense or offenses with which a defendant has
been charged.  The issue arose in this case out of law enforcement’s interrogation of the
defendant, who had been charged with burglary, about murders which occurred at the house
the defendant had burglarized.  The defendant ultimately made inculpatory statements
concerning the murders, and those statements were used to convict him and sentence him to
death for those offenses.  The Supreme Court rejected the defendant’s claim that his
interrogation about the murders subsequent to the attachment of his right to counsel with
respect to the burglary charge violated the Sixth Amendment.

23) Kelly v. South Carolina, 534 U.S. 246 (2002).  In this direct appeal of a South Carolina
capital case, the Supreme Court again revisited, and rejected (5-4), the South Carolina
Supreme Court’s interpretation and application of the rule of Simmons v. South Carolina.  In
this case, the focus was on the state court’s determination that petitioner was not entitled to
a life without parole instruction because his “future dangerousness was not ‘at issue’ . . .” 
The Court (Souter, J., joined by Stevens, O’Connor, Ginsburg and Breyer, JJ.) did not find
fault with the state court’s formulation of “the legal issue” as “whether [petitioner’s] future
dangerousness was ‘a logical inference from the evidence,’ or was ‘injected into the case
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through the State’s closing argument.’” 534 U.S. at 525 Rather, the Court explained, “[t]he
error . . . was on the facts:  the evidence and argument cited by the state court are flatly at
odds with the view that ‘future dangerousness was not an issue in this case.’” 534 U.S. at 252-
253. The Court proceeded to review the record evidence and the state court’s treatment of that
evidence, rejecting, inter alia, the state’s contention that evidence of a prisoner’s
dangerousness in prison does not implicate Simmons.  The Court explained: “A jury hearing
evidence of a defendant's demonstrated propensity for violence reasonably will conclude that
he presents a risk of violent behavior, whether locked up or free, and whether free as a
fugitive or as a parolee.” 534 U.S. at 253-254. The Court also rejected the state trial judge’s
rationale that the evidence at issue went “not to future dangerousness, but ‘to [petitioner’s]
character and characteristics,’” such that it did not trigger the Simmons rule.  534 U.S. at 254.
With regard to this attempt to compartmentalize the evidence, the Court observed that “[t]he
error in trying to distinguish Simmons this way lies in failing to recognize that evidence of
dangerous ‘character’ may show ‘characteristic’ future dangerousness, as it did here.”534 U.S.
at 254. “Evidence of future dangerousness under Simmons,” the Court continued, “is evidence
with a tendency to prove dangerousness in the future; its relevance to that point does not
disappear merely because it might support other inferences or be described in other terms.”
534 U.S. at 254.  Finally, the Court was unmoved by the state’s argument that a life without
parole instruction was unnecessary because, unlike the juries in Simmons and Shafer v. South
Carolina, the jury in petitioner’s case did not ask about parole eligibility. 534 U.S. at 256.

Chief Justice Rehnquist, joined by Justice Kennedy, dissented, contending that the
Court’s decision “converts a tenable due process holding into a ‘truth in sentencing’ doctrine
which may be desirable policy, but has almost no connection with the due process rationale
of Simmons.” 534 U.S. at 258-259.  The Chief Justice also expressed disapproval of what he
perceived as the Court’s expansion of Simmons’ trigger, explaining that “the test is now
whether evidence was introduced at trial that raises an ‘implication’ of future dangerousness
to society,” and noting that “[i]t is difficult to envision a capital sentencing hearing where the
State presents no evidence from which a juror might make such an inference.” 534 U.S. at
261.

Justice Thomas, joined by Justice Scalia, also dissented, echoing the Chief Justice’s
concern about expansion of Simmons’ applicability.  Specifically, Justice Thomas contended
that the Court’s analysis “dilutes the Simmons test, now requiring that a parole ineligibility
instruction be given where the prosecution makes arguments that have a ‘tendency to prove
dangerousness in the future.’” 534 U.S. at 263. Justice Thomas continued:  “It is hard to
imagine how, for example, the depravity of mind that . . . a [capital] crime displays will not
always have a ‘tendency’ to show future dangerousness.  And it is of little comfort that
today’s opinion technically requires not merely evidence with this tendency, but argument by
the prosecutor, [citation omitted].  When does a prosecutor not argue the evidence, and when
will argument regarding depravity not also constitute argument showing dangerousness?” 534
U.S. at 264-265. Finally, Justice Thomas concluded that, “[a]s a matter of policy, it may be
preferable for a trial court to give [a life without parole instruction], but these are ‘matters that
the Constitution leaves to the States.’” 534 U.S. at 265.. 

24) Alabama v. Shelton, 535 U.S. 654 (2002).  The Court (Ginsburg, J., joined by Stevens, 
O’Connor, Souter, and Breyer, JJ.) held that “a suspended sentence that may ‘end up in the
actual deprivation of a person’s liberty’ may not be imposed unless the defendant was
accorded ‘the guiding hand of counsel’ in the prosecution for the crime charged.” 535 U.S.
at 657-658 (quoting Argersinger v. Hamlin, 407 U.S. 25, 40 (1972) (internal quotation marks
omitted)). Justice Scalia (Rehnquist, C.J., Kennedy and Thomas, JJ.) dissented.

25) Atkins v. Virginia, 536 U.S. 304 (2002).  The Court (Stevens, J., joined by O’Connor,
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Kennedy, Souter, Ginsburg, and Breyer, JJ.)) held that execution of the mentally retarded “is
excessive” under the Eighth Amendment, and that “the Constitution ‘places a substantive
restriction on the State’s power to take the life’ of a mentally retarded offender.”  536 U.S.
at 321.   Chief Justice Rehnquist (joined by Scalia and Thomas, JJ.) dissented.  Justice Scalia
(joined by Rehnquist, C.J., and Thomas, J.) also dissented.

26) Ring v. Arizona, 536 U.S. 584 (2002).  In this direct appeal of an Arizona capital case, the
Court (Ginsburg, J., joined by Stevens, Scalia, Kennedy, Souter, and Thomas, JJ.) overruled
Walton v. Arizona, 497 U.S. 639 (1990), “to the extent that it allows a sentencing judge,
sitting without a jury, to find an aggravating circumstance necessary for imposition of the
death penalty.”  536 U.S. at 609.  The Court reached this conclusion after finding that the
reasoning of Apprendi v. New Jersey, 530 U.S. 466 (2000), “is irreconcilable with Walton’s
holding in this regard,” and declaring that “[c]apital defendants, no less than non-capital
defendants, . . . are entitled to a jury determination of any fact on which the legislature
conditions an increase in their maximum punishment.”   536 U.S. at 589.  The Court expressly
declined to reach the state’s “assertion that any error was harmless because a [death-
eligibility] finding was implicit in the jury’s guilty verdict,” thereby leaving this question to
be resolved by the lower courts.  536 U.S. at 609 n.7.  Justice Scalia (joined by Thomas, J.),
Justice Kennedy, and Justice Breyer each concurred separately, in addition to joining the
Court’s opinion.  Justice O’Connor (joined by Rehnquist, C.J.) dissented, contending that
Apprendi, rather than Walton, should have been overruled.

27) United States v. Ruiz, 536 U.S. 622 (2002).  In this federal guilty plea case, the Court (Breyer,
J., joined by Rehnquist, C.J., and Stevens, O’Connor, Scalia, Kennedy, Souter and Ginsburg,
JJ.) held that “the Constitution does not require the Government to disclose material
impeachment evidence prior to entering a plea agreement with a criminal defendant.” 536
U.S. at 633.  Justice Thomas concurred in the judgment.

28) Sattazahn v. Pennsylvania, 537 U.S. 101 (2003).  In this direct appeal of a Pennsylvania
capital case, the Court (Scalia, J., joined by Rehnquist, C.J., and O’Connor, Kennedy, and
Thomas, JJ.) held that a life sentence imposed by the trial judge pursuant to state law
following a jury deadlock during a capital sentencing proceeding does not constitute an
“acquittal” for purposes of the Double Jeopardy Clause.  The Court explained:

Under the Bullington line of cases . . ., the touchstone for double-jeopardy
protection in capital-sentencing proceedings is whether there has been an
“acquittal.” Petitioner here cannot establish that the jury or the court
“acquitted” him during his first capital-sentencing proceeding.  As to the
jury:  The verdict form returned by the foreman stated that the jury
deadlocked 9-to-3 on whether to impose the death penalty; it made no
findings with respect to the alleged aggravating circumstance.  That result –
or more appropriately, that non-result – cannot fairly be called an acquittal
“based on findings sufficient to establish legal entitlement to the life
sentence.”  ¶  The entry of a life sentence by the judge was not “acquittal,”
either.

537 U.S. at 109.  
The Court likewise rejected petitioner’s claim that his retrial and subsequent death

sentence violated due process by depriving him of a protected interest in the life sentence he
received at the conclusion of his initial trial.  The Court noted that, “[a]t bottom, petitioner’s
due-process claim is nothing more than his double-jeopardy claim in different clothing.”  537
U.S. at 116. 

In Part III of Justice Scalia’s opinion, which was joined only by the Chief Justice and
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Justice Thomas, there was a discussion of how Apprendi and Ring should inform the Supreme
Court’s double jeopardy jurisprudence insofar as it relates to capital sentencing. Scalia could
see no principled reason to distinguish between what constitutes an offense for purposes of
the Sixth Amendment’s jury-trial guarantee and what constitutes an "offense" for purposes
of the Fifth Amendment Double Jeopardy Clause. This approach limits double jeopardy
protections to situations where the fact-finder acquits the defendant of an aggravating
circumstance that creates eligibility for the death penalty. 

Justice O’Connor concurred in all but Part III of Justice Scalia’s opinion, and wrote
separately to express her disagreement with that Part, “which would further extend the reach
of Apprendi v. New Jersey.”  Id.  Justice O’Connor explained that she did so “because [she]
continue[s] to believe that case [Apprendi] was wrongly decided.” 537 U.S. at 116.  Justice
Kennedy likewise declined to join Part III of Justice Scalia’s opinion, but did not join Justice
O’Connor’s concurring opinion, either.

Justice Ginsburg (joined by Stevens, Souter and Breyer, JJ.) dissented, acknowledging
that this case presented a novel and close question, but concluding that, at bottom, a capital
sentencing phase brought to a conclusion by operation of state law should be deemed to
terminate jeopardy. 

 
29) Ewing v. California, 538 U.S. 11 (2003).  The Court upheld a California appellate court’s

ruling that the Eighth Amendment does not preclude a sentence of twenty-five years to life
under the "Three Strikes" law for a recidivist defendant convicted of stealing golf clubs. The
judgment of the Court was announced by Justice O’Connor. Her plurality opinion was joined
by the Chief Justice and by Justice Kennedy. Justices Scalia and Thomas wrote opinions
concurring in the judgment. Justice Stevens filed a dissenting opinion, which was joined by
Justices Souter, Ginsburg and Breyer. Justice Breyer also wrote a dissenting opinion, which
was joined by Justices Stevens, Souter and Ginsburg.

In 1994, California enacted a three strikes law designed to incapacitate and deter
repeat offenders. Between 1993 and 1995, 24 States and the Federal Government enacted
similar laws. Although the laws vary to some degree, they all share the common goal of
protecting public safety by requiring lengthy prison terms for habitual offenders. In California,
a defendant who is convicted of a felony and who has previously been convicted of one or
more enumerated "serious" or “violent” felonies is subject to sentencing under the three
strikes provisions. If the defendant has two or more “strikes,” he will receive an indeterminate
life sentence. Parole eligibility is calculated by reference to a "minimum term," which is the
greater of (a) three times the term otherwise provided by the new conviction, (b) 25 years, or
(c) the term determined by the court for the current conviction pursuant to California Penal
Code § 1170, including any enhancements.  California law also provides that certain offenses
can be treated as either misdemeanors or felonies. They are termed "wobblers." Some crimes
that would otherwise be misdemeanors may become a wobbler as a result of the defendant’s
prior record. A wobbler, if prosecuted as a felony, is a triggering offense for the three strikes
statute. The decision on how to charge a wobbler is within a prosecutor’s discretion. In
addition, the trial court has discretion both to reduce a wobbler charged as a felony or to
vacate a strike allegation if it concludes that the enhanced punishment is outside the spirit of
the law.

The petitioner in this case, Gary Ewing, had a lengthy criminal history which included
prior burglary and robbery convictions. In 2000, while Ewing was on parole, he walked out
of a pro golf shop with three golf clubs concealed in his pants leg. He was charged with and
convicted of felony grand theft of personal property in excess of $400. Because of his prior
convictions, he was subject to the three strikes law. The trial court rejected Ewing’s plea that
the charge be reduced to a misdemeanor or that some strikes be vacated. Ewing was sentenced
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to 25 years to life. On appeal, the state court rejected Ewing’s contention that his sentence
was grossly disproportionate under the Eighth Amendment.

Justice O’Connor’s opinion began by recounting the key Supreme Court cases on
disproportionate sentencing, Rummel v. Estelle,445 U.S. 263 (1980), Hutto v. Davis, 454 U.S.
370 (1982) (per curiam), Solem v. Helm, 463 U.S. 277 (1983), and Harmelin v. Michigan, 501
U.S. 957 (1991). In Rummel, the Court found no Eighth Amendment violation from a life with
parole sentence given to a man with repeated theft convictions. In Hutto, consecutive
sentences of 20 years was not unconstitutional for a man convicted of drug distribution
charges. In contrast, in Solem, a life without possibility of parole sentence was deemed
disproportionate when imposed on a man convicted of his seventh nonviolent felony - uttering
a “no account” check for $100.

In order to assess disproportionality under the Eighth Amendment, the Court in Solem
identified three factors: (1) the gravity of the offense and the harshness of the punishment; (2)
the sentences imposed on other criminals in the same jurisdiction; and (3) the sentences
imposed for commission of the same crime in other jurisdictions. Solem did not overrule
Rummel. Rather, it distinguished Rummel on the ground that the defendant there had a parole
opportunity.

Harmelin, unlike Rummel and Solem, did not concern a recidivism statute. The
defendant in Harmelin was a first-time offender who received a sentence of life imprisonment
without the possibility of parole for possessing 672 grams of cocaine. Although a majority of
the Court concluded no Eighth Amendment violation occurred, there was no agreement on
why Harmelin’s proportionality argument failed. In the view of Justice Scalia and the Chief
Justice, gross disproportionality principles apply only to capital cases. Justice Kennedy,
joined by two other Justices, took a different view. He concluded that gross disproportionality
under the Eighth Amendment could occur in non-capital cases, and identified four principles
of proportionality review – “the primacy of the legislature, the variety of legitimate
penological schemes, the nature of our federal system, and the requirement that
proportionality review be guided by object factors” –  that inform the final one: only gross
disproportionality is prohibited by the Constitution. Justice Kennedy’s concurrence further
stated that Solem does not mandate comparative analysis within and between jurisdictions.

It is Justice Kennedy’s proportionality principles from Harmelin that guided Justice
O’Connor’s analysis. After discussing the clear policy choice behind the three strikes law, she
pointed out that the Court has traditionally deferred to state legislatures in making such
decisions. This deference found a corollary in the principle that no one penological theory is
mandated by the Constitution. Instead, “[a] sentence can have a variety of justifications, such
as incapacitation, deterrence, retribution, or rehabilitation.” Thus, nothing in the Eighth
Amendment barred California from choosing to incapacitate certain recidivists, which also
serves the interest of deterring crime. Indeed, numerous Supreme Court cases recognize that
States have a valid interest in deterring and segregating habitual criminals. In concluding that
the justification given by California could not be deemed pretextual, Justice O’Connor set out
statistics showing the extremely high recidivism rate of persons with a criminal history similar
to Ewing’s. Justice O’Connor also cited to studies showing certain positive effects from the
law. O’Connor conceded that the law is controversial, but found that critics of three strikes
should be directing their views towards the legislature.

Justice O’Connor next turned to Ewing’s specific case. First, there was a comparison
of the gravity of the offense and the severity of the sentence imposed. Justice O’Connor
believed that Ewing had incorrectly framed this issue by describing the gravity of the offense
as merely “shoplifting three golf clubs.” Her formulation of the offense was: “Ewing was
convicted of felony grand theft for stealing nearly $1,200 worth of merchandise after
previously having been convicted of at least two ‘violent’ or ‘serious’ felonies.” Justice
O’Connor asserts that the gravity of the crime must include consideration of both the current
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theft and Ewing’s long history of felony recidivism. “Any other approach would fail to accord
proper deference to the policy judgments that find expression in the legislature’s choice of
sanctions.” Justice O’Connor finds the sentence received by Ewing to be justified by the
State’s legitimate interests, and supported by Ewing’s long, serious criminal record. Although
the triggering offense for the severe sentence was a non-violent property crime, neither the
Eighth Amendment nor Supreme Court precedent precludes the California legislature from
choosing to make the character of the most recent crime non-determinative in the three strikes
law.

Justice Scalia concurred in the judgment. He continues to believe that the Eighth
Amendment does not include a guarantee against disproportionate sentences in non-capital
cases, and the plurality opinion fails to convince him that there is a narrow proportionality
principle that can be intelligently applied. He sees proportionality analysis as applicable only
where the penological theory is retribution. Once a different theory is invoked to justify the
sentence, there is no intelligent means of analysis. Scalia ultimately accused the majority of
evaluating policy rather than applying the law.

Justice Thomas also concurred in the judgment. He first expressed his agreement with
Scalia’s conclusion that the test announced in Solem “is incapable of judicial application.”
Then he explained that even if Solem’s test was perfectly clear, he does not believe the Eighth
Amendment contains a proportionality principle.

Justice Stevens dissented, asserting that the punishment received by Ewing is cruel
and unusual under Harmelin as set forth fully in Justice Breyer’s dissent. He noted, however,
that because this case involves a recidivist statute the Solem test, rather than the narrower
Harmelin analysis, appeared more directly on point. Stevens wrote separately in order to
respond to the concurrences and to demonstrate “that proportionality review is not only
capable of judicial application but also required by the Eighth Amendment.”

Justice Breyer applied Harmelin and concluded that this is one of the exceedingly rare
cases where the punishment imposed is grossly disproportionate. According to Breyer,
“[t]hree kinds of sentence-related characteristics define the relative comparative spectrum:
(a) the length of the prison term in real time, i.e., the time that the offender is likely actually
to spend in prison; (b) the sentence-triggering criminal conduct, i.e., the offender’s actual
behavior or other offense-related circumstances; and (c) the offender’s criminal history.”
Applying these factors, Justice Breyer found that Ewing’s case presents a factual scenario
closer to Solem than Rummel, and that there is arguably an unconstitutional sentence in this
case. Having passed this threshold test of disproportionality, Justice Breyer turned to
comparative analysis, looking at: (1) how other jurisdictions (or pre-three strikes California)
punish the same offense conduct; and (2) what other conduct leads to a similar sentence.
Justice Breyer’s discussion draws extensively on publications tracking actual time served for
grand theft and other crimes. These sources led him to conclude that “[o]utside the California
three strikes context, Ewing’s recidivist sentence is virtually unique in its harshness for his
offense of conviction, and by a considerable degree.” Finally, Justice Breyer rejected the
notion that special criminal justice concerns related to the three strikes policy might justify
the treatment Ewing received.

30) Kaupp v. Texas, 538 U.S. 626 (2003) (per curiam).  In this Texas murder case, the state
court’s judgment affirming petitioner’s conviction was vacated because petitioner’s
confession was obtained following an unconstitutional seizure. The defendant, a 17-year-old
boy, was arrested within the meaning of the Fourth Amendment when at least three police
officers awakened him in his bed at 3:00 a.m., told the defendant “we need to go and talk,”
led the undressed defendant from his home in handcuffs, drove the defendant to the scene of
the crime, and then took the defendant to an interrogation room at the police station where he
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was questioned. The defendant waived his Miranda rights and confessed 10 to 15 minutes into
the interrogation.

Under the circumstances described above, the fact that the defendant said “okay,” in
response to the officer’s statement “we need to go and talk,” did not demonstrate consent.
Instead, it was more accurately seen as submission to a claim of lawful authority. Further, the
ensuing events – taking the boy from his home in his underwear, handcuffed, for a trip to the
crime scene prior to interrogation at law enforcement headquarters – resolved any possible
doubt about the nature of the encounter. “Even ‘an initially consensual encounter . . . can be
transformed into a seizure or detention within the meaning of the Fourth Amendment.’ INS
v. Delgado, 466 U.S. 210, 215 (1984).”  538 U.S. at 632.  The state court erred in attributing
significance to the fact that the police routinely transported individuals in handcuffs for safety
reasons, and in fact had done so with the defendant on a prior occasion. That the officers
subjectively viewed the handcuffs as a means to protect themselves did not answer how their
actions would be objectively perceived. As for the state’s reliance on the absence of resistance
or lack of cooperation by the defendant, the Court responded, “failure to struggle with a
cohort of deputy sheriffs is not a waiver of Fourth Amendment protection, which does not
require the perversity of resisting arrest or assaulting a police officer.” Id.

The case is remanded to the state court for a determination whether the confession
was “an act of free will [sufficient] to purge the primary taint of the unlawful invasion.” Wong
Sun v. United States, 371 U.S. 471, 486 (1963). After recounting the evidence, the Supreme
Court noted: “Unless, on remand, the state can point to testimony undisclosed on the record
before us, and weighty enough to carry the state’s burden despite the clear force of the
evidence shown here, the confession must be suppressed.”  538 U.S. at 633. 

31) Bunkley v. Florida, 538 U.S. 835 (2003) (per curiam).  The Court held that the Florida
Supreme Court contradicted the principles of Fiore v. White, 531 U.S. 225 (2001) (per
curiam), when it refused to apply new case law to defendant on postconviction review without
addressing whether the recent decision, which it described as part of an evolutionary
refinement of the law, represented the state of the law as it existed at the time Bunkley’s
conviction became final.  Petitioner Bunkley was arrested for burglary in 1986. At the time
of his arrest, the police discovered Bunkley was carrying a “pocketknife, with a blade of 2½
to 3 inches in length,” folded and in his pocket. Bunkley was charged with first degree
burglary based on his possession of a “dangerous weapon” during the offense. If there was
no “dangerous weapon” involved, the offense would have been third degree burglary which
carried a maximum sentence of 5 years. Bunkley was convicted of first degree burglary and
sentenced to life imprisonment. In 1989, a Florida appellate court affirmed the conviction and
sentence, rejecting Bunkley’s argument that the pocketknife was not a weapon under state
law.  The Florida statute that defines “weapons” has since 1901 expressly stated that a
“common pocketknife” does not constitute a weapon. It was not until 1997, however, that the
Florida Supreme Court interpreted the meaning of “common pocketknife.” In L.B. v. State,
700 So.2d 370, the state supreme court ruled that a pocketknife with a blade of 3 3/4 inches
clearly met the “common pocketknife” exception to the statutory definition of “weapon.”  In
so ruling, the state court relied on a 1951 opinion by the Florida Attorney General that stated
a pocketknife with a blade of 4 inches or less was a “common pocketknife.” Given this
holding, the state court reversed L.B.’s conviction.  Following the L.B. decision, Bunkley filed
for postconviction relief. The Florida Supreme Court affirmed the denial of relief to Bunkley
on the ground that L.B. did not apply retroactively. The state court explained that only
“jurisprudential upheavals” are applied retroactively, and the L.B. decision was merely an
"evolutionary refinement" of the law. Without analysis, the state court announced that Fiore
v. White was inapplicable.

The Court began by recounting its decision in Fiore. In that case, the defendant could
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not be found guilty of the crime for which he had been convicted if a state court decision that
post-dated the finality of the defendant’s conviction was applied to his case. Certiorari was
granted to determine whether the Due Process Clause required retroactive application of the
new law. That question was rendered moot, however, when the Pennsylvania Supreme Court
stated in response to a certified question that the decision at issue did not represent a change
in law, but merely clarified the plain language of the statute. The Supreme Court then
concluded that Fiore’s conviction violated the Due Process Clause on the ground that his
conduct did not satisfy an element of the crime, as made clear by the later state court decision.

It is Fiore, rather than retroactivity analysis, that is found by the Court to control here.
The key question, which was never answered by the Florida Supreme Court, is what the law
was at the time Bunkley’s conviction became final, i.e., in 1989, was Bunkley’s 2½ to 3 inch
pocketknife a “weapon” under Florida law? This would not be an issue had the Florida
Supreme Court described L.B. simply as a change in the law. Instead, however, it
characterized L.B. as part of a century long evolutionary process. Thus, the case was
remanded for the Florida Supreme Court to determine whether the L.B. ruling stated the law
as it existed in 1989, or whether further evolution occurred following finality of Bunkley’s
conviction.

In dissent, the Chief Justice (joined by Kennedy and Thomas, JJ.) complained that the
Court was making new law without either briefing or argument. According to Rehnquist, the
Florida Supreme Court’s announcement that L.B. constituted a change in the law rendered
Fiore inapplicable, as the state court recognized.

32) Sell v. United States, 539 U.S. 166 (2003).  In this non-capital case concerning a federal
prosecution, the Court (Breyer, J., with Rehnquist, C.J., and Stevens, Kennedy, Souter and
Ginsburg, JJ.), reversed a ruling that the Constitution permitted the forcible medication of the
defendant in order to render him competent to stand trial, and remanded for further
proceedings consistent with the Court’s opinion.

First, the majority held that the order requiring Sell to be involuntarily medicated was
appealable under the collateral order doctrine.  Next, the Court examined the relevant
precedent in this area – Washington v. Harper, 494 U.S. 210 (1990), and Riggins v. Nevada,
504 U.S. 127 (1992) – and found that these cases established the following: 

[T]he Constitution permits the Government involuntarily to administer
antipsychotic drugs to a mentally ill defendant facing serious criminal
charges in order to render that defendant competent to stand trial, but only
if the treatment is medically appropriate, is substantially unlikely to have side
effects that may undermine the fairness of the trial, and, taking account of
less intrusive alternatives, is necessary significantly to further important
governmental trial-related interests.

539 U.S. at 179.
 The Court then observed that it might be only in rare instances that involuntary

medication for purposes of restoring competency would be permissible given that the above
standard implies a court must find that: (1) important governmental interests are at stake; (2)
involuntary medication will significantly further those concomitant state interests; (3)
involuntary medication is necessary to further those interests; and (4) administration of the
drugs is medically appropriate, i.e., in the patient's best medical interest in light of his medical
condition.

Regarding what constitutes an important government interest, the Court noted that
serious crimes for which the government has a significant interest in bringing the accused to
trial includes both crimes against a person and crimes against property.  The interest in
prosecuting a serious crime may be somewhat diminished, however, where the defendant’s
refusal to be medicated will result in prolonged confinement in a facility for the mentally ill. 
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The same is true where the defendant has already been incarcerated for a lengthy time, and
would receive credit for that time in sentencing.  Further, the Court observed that the
government “has a concomitant, constitutionally essential interest in assuring that the
defendant's trial is a fair one.” 539 U.S. at 180.

As to whether forcible medication will significantly further state interests, this
requires a finding that “administration of the drugs is substantially likely to render the
defendant competent to stand trial,” and also that “administration of the drugs is substantially
unlikely to have side effects that will interfere significantly with the defendant's ability to
assist counsel in conducting a trial defense . . .”  539 U.S. at 181.  Turning to the question of
when involuntary medication can be deemed necessary, the Court stated that a lower court
must find that “any alternative, less intrusive treatments are unlikely to achieve substantially
the same results.”  Further, a court is required to consider “less intrusive means for
administering the drugs, e.g., a court order to the defendant backed by the contempt power,
before considering more intrusive methods.” Id.  Finally, as to appropriateness of the
medication, the Court noted that “[d]ifferent kinds of antipsychotic drugs may produce
different side effects and enjoy different levels of success.” Id.

The Court then clarified that the above analysis applies only in cases where the
medication is for the purpose of rendering the defendant competent for trial, and it will be
unnecessary in cases where forced medication is found to be appropriate because the
defendant is a danger to himself or others, or where refusal to take the medication places the
defendant’s health at risk.  Lower courts that are asked to approve forced administration of
drugs for purposes of rendering a defendant competent to stand trial “should ordinarily
determine whether the Government seeks, or has first sought, permission for forced
administration of drugs” on other grounds, given that “the findings underlying such a decision
will help to inform expert opinion and judicial decisionmaking in respect to a request to
administer drugs for trial competence purposes.”  539 U.S. at 183. 

Turning to Sell’s case, the Court assumed that the Eighth Circuit Court of Appeals
was correct in rejecting the finding of the Medical Center and the Magistrate Judge that
involuntary medication was justified in large part by Sell’s dangerousness.  The Court then
held that the appeals court erred in finding that the government’s desire to have Sell stand trial
supported the order medicating him against his wishes. Because the focus of the hearings and
testimony below were on the question of Sell’s dangerousness, “the experts did not pose
important questions – questions, for example, about trial-related side effects and risks – the
answers to which could have helped determine whether forced medication was warranted on
trial competence grounds alone.” 539 U.S. at 185. Thus, the Court was unable to “tell whether
the side effects of antipsychotic medication were likely to undermine the fairness of a trial in
Sell's case.”  539 U.S. at 185-186.  Further, the appeals court did not consider the fact that Sell
had already been confined for a significant period of time, and further confinement could
result from a refusal to take medication.  These factors “moderate – though they do not
eliminate – the importance of the governmental interest in prosecution.” 539 U.S. at 186. 

Justice Scalia (joined by O’Connor and Thomas, JJ.) dissented, expressing the view
that the Court lacked jurisdiction to hear the case.

33) Stogner v. California, 539 U.S. 607 (2003).  The Court (Breyer, J., joined by Stevens,
O’Connor, Souter and Ginsburg, JJ.) ruled that the Ex Post Facto Clause bars application of
a new law extending the statute of limitations where the new law was passed after the prior
limitations period had already expired. Justice Kennedy dissented, joined by the Chief Justice
and Justices Scalia and Thomas.  Stogner was indicted in 1998 on charges of sex-related child
abuse committed between 1953 and 1977.  At the times the crimes were allegedly committed,
there was a 3-year statute of limitations.  This limitations period had expired more than two
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decades before Stogner’s indictment.  The new prosecution was based on a law enacted in
1993 to apply to sex-related child abuse charges.  Under the new law, a prosecution was
permissible despite the expiration of the prior limitation period if: (1) a victim reported
allegations of abuse to the police; (2) there was clear and convincing evidence to corroborate
the allegations; and (3) the prosecution was begun within 1-year of the victim’s report.

Looking to Calder v. Bull, 3 Dall. 386, 391 (1798), the Court found an ex post facto
violation in applying the new statute to Stogner.  In Calder, four categories of ex post facto
laws were identified.  The Court concluded that the law at issue here fell into the second
category –  laws “that aggravate[] a crime, or make[] it greater than it was, when committed,”
as understood to mean laws that “inflict[] punishments, where the party was not, by law, liable
to any punishment.” 539 U.S. at 612.  The Court explained:

After (but not before) the original statute of limitations had expired, a party
such as Stogner was not “liable to any punishment.” California’s new statute
therefore “aggravated” Stogner’s alleged crime, or made it “greater than it
was, when committed,” in the sense that, and to the extent that, it “inflicted
punishment” for past criminal conduct that (when the new law was enacted)
did not trigger any such liability.

539 U.S. at 613 (citations omitted).  The Court observed that the law at issue may also fall
under the fourth Calder category – for laws “that alter[] the legal rules of evidence, and
receive[] less, or different, testimony, than the law required at the time of the commission of
the offence, in order to convict the offender.” 539 U.S. at 615.  Given its finding that the
second category was implicated here, the Court did not fully explore the fourth category.

The Court also noted that “numerous legislators, courts, and commentators have long
believed it well settled that the Ex Post Facto Clause forbids resurrection of a time-barred
prosecution.” 539 U.S. at 616.  These sources are recounted in some detail in the opinion. 
Further, the Court pointed out that  “[e]ven where courts have upheld extensions of unexpired
statutes of limitations,” holdings which were not at issue in this case, “they have consistently
distinguished situations where limitations periods have expired.” 539 U.S. at 618.  The
opinion closed with a lengthy discussion of why the dissent’s view “is too narrow; ... is
unsupported by precedent; and ... would deny liberty where the Constitution gives protection.”
539 U.S. at 621.

In dissent, Justice Kennedy (joined by Rehnquist, C.J., and Scalia and Thomas, JJ.)
asserted: 

The Court’s stretching of Calder’s second category contradicts the historical
understanding of that category, departs from established precedent, and
misapprehends the purposes of the Ex Post Facto Clause. The Court also
disregards the interests of those victims of child abuse who have found the
courage to face their accusers and bring them to justice. The Court’s opinion
harms not only our ex post facto jurisprudence but also these and future
victims of child abuse, and so compels my respectful dissent.

539 U.S. at 653.

34) United States v. Banks, 540 U.S. 31 (2003).   The Court held that it was reasonable for police
officers to wait only 15 to 20 seconds after knocking and announcing their presence before
forcibly entering a home to execute a search warrant given the exigent circumstance of the
possible destruction of evidence.

35) Maryland v. Pringle, 540 U.S. 366 (2003).  The Court held that a police officer, who after
stopping a car for speeding conducted a search incident to arrest and, as a result, found
cocaine behind the back seat armrest, had probable cause to believe that the front seat
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passenger had possession of cocaine, either actually or constructively, and thus the
defendant’s arrest did not violate the Fourth Amendment.  

36) Illinois v. Lidster, 540 U.S. 419 (2004).  The Court held that brief stops of motorists at
highway checkpoint at which the police sought information about a recent fatal hit and run
accident at the same location were not presumptively invalid under the Fourth Amendment. 

37) Fellers v. United States, 540 U.S. 519 (2004).  The Court reversed the decision of the Eighth
Circuit rejecting petitioner’s Sixth Amendment claim on the basis that the police did not
interrogate petitioner at his home.  The Court held that, for Sixth Amendment purposes, the
issue is not one of “interrogation,” which is a Fifth Amendment Miranda concept, but rather
whether a state agent “deliberately elicited” an incriminating statement.  The Court remanded
the case to the court of appeals to determine if petitioner’s subsequent custodial statement,
made after he was provided the Miranda warnings, was subject to a “fruit” of the poisonous
tree analysis or whether the rule of Elstad applies to Sixth Amendment violations as well.  

38) Groh v. Ramirez, 540 U.S. 551 (2004).  The Court held that a search warrant that utterly
failed to describe the persons or things to be seized was invalid on its face, notwithstanding
that the constitutionally particularized description was provided in the search warrant
application.  Thus the search was not reasonable under the Fourth Amendment.

39) Illinois v. Fisher, 540 U.S. 1174 (2004) (per curiam).  The Court held that the bad faith
requirement of  Arizona v. Youngblood, 488 U.S. 51 (1988), applies even where the destroyed
evidence is the defendant’s only hope for exoneration or essential to the outcome of the case. 

40) Crawford v. Washington, 541 U.S. 36 (2004).   The Court held that the admission of the
defendant’s wife’s tape recorded statement at his trial for stabbing a man who allegedly tried
to rape her violated the Confrontation Clause.   Out of court statements by witnesses that are
testimonial are barred by the Confrontation Clause, unless witnesses are unavailable and
defendants had prior opportunity to cross-examine witnesses, regardless of whether such
statements are deemed reliable.   The Court said that where “testimonial statements are at
issue, the only indicum of reliability sufficient to satisfy constitutional demands is the one the
Constitution actually prescribes: confrontation.” 541 U.S. at 68-69.  However, the Court did
not flesh out the meaning of “testimonial.” 

41) Iowa v. Tovar, 541 U.S. 77 (2004).   The Court held that a state court is not constitutionally
required by the Sixth Amendment to warn a defendant who wishes to waive the right to
counsel and plead guilty that an attorney may he helpful in (1) providing an “independent
opinion” on whether it is wise to plead guilty and (2) determining whether there are any viable
defenses available.  The Court instead held that “the information a defendant must possess in
order to make an intelligent election, our cases indicate, will depend on a range of case-
specific factors.”  

42) United States v. Flores-Montano, 541 U.S. 149 (2004).  The Court held that (1) an individual
does not have a privacy interest in the fuel tank of their motor vehicle, and (2) disassembling
a gas tank as part of a border-search does not require reasonable suspicion.

43) Hibel v. Sixth Judicial District Court of Nevada, Humboldt County, et al., 541 U.S. 177
(2004).  The Court held that petitioner’s conviction for refusing to identify himself to a police
officer in violation of Nevada’s stop and identify statute did not violate his Fourth or Fifth
Amendment rights.
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44) Thornton v. United States, 541 U.S. 615 (2004).   The Court held that it does not violate the
Fourth Amendment for the police to search (incident to arrest) the passenger compartment of
an automobile even when the police officer makes contact with the individual after he has
already left the vehicle.

45) Blakely v. Washington, 542 U.S. 296 (2004).  Relying on Apprendi v. New Jersey, 530 U.S.
466 (2000), the Court held that the defendant's exceptional (enhanced) sentence violated the
Sixth Amendment because it was based upon facts neither admitted by the defendant nor
found by the jury.  

46) Rumsfield v. Padilla, 542 U.S. 426 (2004).  In another of the post-9/11 terrorism cases, the
Court held that in habeas challenges to present physical confinement – or “core challenges”
– the default rule is that the proper respondent is the warden of the facility where the prisoner
is being held, not the Attorney General or some other remote supervisory official.

47) Rasul v. Bush, 542 U.S. 466 (2004).  In another of the post-9/11 terrorism cases, the Court
held that federal courts do have jurisdiction to consider challenges to the legality of the
detention of foreign nationals captured abroad in connection with hostilities and incarcerated
at Guantanamo Bay, Cuba.

48) Missouri v. Seibert, 542 U.S. 600 (2004).  The Court held that the defendant’s statement was
obtained in violation of Miranda.  The interrogating office in this case admitted that he
deliberately did not provide the suspect with Miranda warnings (during an admittedly
custodial interrogation), until after he obtained an incriminating statement.  The police then
provided the required warnings and “re-obtained” the same statement.  The statements were
not admissible, despite Oregon v. Elstad, 470 U.S. 298 (1985), because they were the result
of a “coordinated and continuing interrogation.” 542 U.S. at 613.  The Court said that
“[s]trategists dedicated to draining the substance our of Miranda decisions cannot accomplish
by training instructions what Dickerson  held Congress could not do by statute.  Because the
question-first tactic effectively threatens to thwart Miranda’s purpose of reducing the risk that
a coerced confession would be admitted, and because the facts here do not reasonable support
a conclusion that the warnings given could have served their purpose, Seibert’s post-warning
statements are inadmissible.” Id. at 617.  However, the Court adopted a case by case approach
rather than a bright line rule which asks whether “in the circumstances the Miranda warnings
given could reasonably be found effective.” Id. at 612, n.4.

49) Hamdi v. Rumsfeld, 542 U.S. 507 (2004). In this §2241 case, brought on behalf of an
American citizen held as an enemy combatant, the Court held that “although Congress 
authorized the detention of combatants in the narrow circumstances alleged here, due process
demands that a citizen held in the United States as an enemy combatant be given a meaningful
opportunity to contest the factual basis for that detention before a neutral decisionmaker.” 542
U.S. at 509.

50) United States v. Patane, 542 U.S. 630 (2004).  The Court held that a gun, which the police
found as a result of statements obtained in violation of Miranda (but was not involuntary)
could not be suppressed as  “fruit of the poisonous tree.” 

51) Smith v. Texas, 543 U.S. 37 (2004) (per curiam).  In this Texas capital case, the Supreme
Court reversed the Texas Court of Criminal Appeals’ denial of state habeas relief, finding that
the state trial court’s issuance of a supplemental “nullification instruction” in an effort to
comply with Penry v. Lynaugh, 492 U.S. 302 (1989) (Penry I), violated the Eighth
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Amendment.  After reviewing the instruction, which did not differ from the instruction in
Penry II in any constitutionally significant way, and after noting that the Court of Criminal
Appeals applied the same “constitutional relevance” and “nexus” requirements that were
repudiated in Tennard v. Dretke, 542 U.S. 274 (2004), the Court concluded that petitioner was
entitled to relief.

52) Florida v. Nixon, 543 U.S. 175 (2004).  In this Florida capital post-conviction case, the
Supreme Court reversed the state court’s determination that trial counsel was presumptively
deficient and prejudicial in conceding petitioner’s guilt at the guilt-or-innocence phase as part
of a strategy of preserving credibility for the penalty phase.  After noting that trial counsel
attempted to explain his strategy to petitioner (who attended almost none of the trial
proceedings) at least three times, the Court summarized its holding as follows: 

To summarize, in a capital case, counsel must consider in conjunction both
the guilt and penalty phases in determining how best to proceed. When
counsel informs the defendant of the strategy counsel believes to be in the
defendant’s best interest and the defendant is unresponsive, counsel’s
strategic choice is not impeded by any blanket rule demanding the
defendant’s explicit consent. Instead, if counsel’s strategy, given the
evidence bearing on the defendant’s guilt, satisfies the Strickland standard,
that is the end of the matter; no tenable claim of ineffective assistance would
remain.

53) United States v. Booker, 543 U.S. 220 (2005).  In these consolidated federal direct appeals,
the Court held that the Sixth Amendment jury trial requirements which compelled the
holdings in Apprendi v. New Jersey, 530 U.S. 466 (2000), apply to the Federal Sentencing
Guidelines.  Thus, facts authorizing enhancement of a federal sentence under the Guidelines
must be found by a jury, and absent such jury findings, the Guidelines’ enhancement scheme
could not be mandatory or binding on a sentencing judge.

54) Illinois v. Caballes, 543 U.S. 405 (2005).  In this Illinois cannabis trafficking case, the Court 
held that where a lawful traffic stop was not extended beyond the time necessary to issue a
warning ticket conduct ordinary inquiries incident to such a stop, another officer’s use of drug
dog to sniff around the exterior of the motorist’s vehicle did not rise to the level of a
cognizable infringement on the motorist’s Fourth Amendment rights, such as would have to
be supported by some reasonable, articulable suspicion.

55) Smith v. Massachusetts, 543 U.S. 462 (2005).  In this Massachusetts assault and firearms
case, the Court held that once a state trial judge has entered a mid-trial judgment of acquittal
on a count, without reservation of the right to reconsider or other indication that the ruling
was not final, and once the trial had proceeded to introduction of evidence by the defendant,
the Double Jeopardy Clause barred the trial judge from reconsidering the acquittal after the 
defendant and his codefendant had rested.

56) Roper v. Simmons, 543 U.S. 551 (2005).  In this Missouri capital case, the Court held that the
execution of a person who was under the age of 18 at the time of the offense violates the
Eighth and Fourteenth Amendments. 

57) Deck v. Missouri, 544 U.S. 622 (2005).  In this Missouri capital case, the Court held that due
process “forbids the use of visible shackles during the penalty phase . . . unless that use is
‘justified by an essential state interest’ – such as the interest in courtroom security – specific
to the defendant on trial.” 544 U.S. at 624 (emphasis by the Court).  Reiterating the statement

Other Relevant Decisions  230 -- SCT



in Holbrook v. Flynn, 475 U.S. 560 (1986), that shackling is “inherently prejudicial,” the
Court explained that “where a court, without adequate justification, orders the defendant to
wear shackles that will be seen by the jury, the defendant need not demonstrate actual
prejudice to make out a due process violation.” 544 U.S. 2015.  The Court nevertheless went
on to state, however, that “[t]he State must prove ‘beyond a reasonable doubt that the
[shackling] error complained of did not contribute to the verdict obtained.’” Id. (quoting
Chapman v. California, 386 U. S. 18, 24 (1967)).

58) Johnson v. California, 545 U.S. 162 (2005).  In this California murder case, the Court (8 to
1) repudiated California’s requirement, based on People v. Wheeler, 583 P.2d 748 (1978), that
a defendant seeking to establish a prima facie case under the first step of the Batson v.
Kentucky analysis must show a “strong likelihood” that a peremptory strike, if unexplained,
was based on impermissible group bias.  Analyzing the scope and purpose of Batson’s three
step procedure, the Court held that “California’s ‘more likely than not’ standard is an
inappropriate yardstick by which to measure the sufficiency of a prima facie case.”  The Court
explained:

We did not intend the first step [of the Batson inquiry] to be so onerous that
a defendant would have to persuade the judge – on the basis of all the facts,
some of which are impossible for the defendant to know with certainty – that
the challenge was more likely than not the product of purposeful
discrimination.  Instead, a defendant satisfies the requirements of Batson’s
first step by producing evidence sufficient to permit the trial judge to draw
an inference that discrimination has occurred.

545 U.S at 170.  Noting further that “[t]he facts of this case well illustrate that California’s
‘more likely than not’ standard is at odds with the prima facie inquiry mandated by Batson,”
the Court reversed the California Supreme Court’s judgment rejecting petitioner’s Batson
claim and remanded for further proceedings.  545 U.S. at 173.

59) Halbert v. Michigan, 545 U.S. 605 (2005).  In this Michigan criminal sexual conduct case,
the Court held that petitioner, who had pled nolo contendere to the charges against him, was
entitled under the Due Process and Equal Protection clauses, to appointed counsel in
connection with a request for discretionary, first-tier appellate review on direct appeal.  The
Court further held that petitioner could not have waived this right through his plea to the trial
court.

60) Oregon v. Guzek, 546 U.S. 517 (2006).  The Court held that neither the Eighth nor the
Fourteenth Amendment prevent a state from limiting the innocence-related evidence a
defendant may present at a capital re-sentencing proceeding to the evidence of innocence
introduced at the defendant’s original trial. 

61) Holmes v. South Carolina, 547 U.S. 319 (2006).  The Court unanimously reversed the
judgment of the South Carolina Supreme Court affirming petitioner’s conviction and death
sentence.  The Court held that petitioner’s right to a meaningful opportunity to present a
complete defense was violated by the state court’s exclusion of petitioner’s third party guilt
evidence under a rule which prevented the admission of such evidence where state’s case
against the defendant was facially strong, without regard to the strength of the defendant’s
evidence of innocence or the force of the attacks he may be capable of mounting against the
prosecution’s case.  “The point,” the Court explained, “is that, by evaluating the strength of
only one party's evidence, no logical conclusion can be reached regarding the strength of
contrary evidence offered by the other side to rebut or cast doubt.” 
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62) Kansas v. Marsh, 548 U.S. 163 (2006).  The Court (5-4) held that “the Kansas capital
sentencing system, which directs imposition of the death penalty when a jury finds that
aggravating and mitigating circumstances are in equipoise, is constitutional.”

63) Washington v. Recuenco, 548 U.S. 212 (2006). The Court (7-2) held that the Blakely v.
Washington, 542 U.S. 296 (2004), error committed when the trial court enhanced respondent’s
sentence for assault based on its own factual findings was not structural error, and was
therefore subject to harmless error analysis on appeal.

64) Cunningham v. California, 549 U.S. 270 (2007). The Court held that California’s
“determinate sentencing law” violated petitioner’s Sixth and Fourteenth Amendment right to
trial by jury “by placing sentence-elevating factfinding within the judge’s province.”

65) Smith v. Texas, 550 U.S. 297 (2007).  The Court (5-4) held that the state court erred in finding
that petitioner’s claim of Penry v. Lynaugh error had not been properly preserved at trial.  The
Court further held that, given its previous determination that Penry error existed, petitioner
was entitled to relief under the state law harmless error framework applicable to the claim. 

66) Snyder v. Louisiana, 552 U.S. 472 (2008).  The Court (7-2) held that the Louisiana trial court
committed clear error in denying petitioner’s Batson challenge and upholding the
prosecution’s use of a peremptory challenge against a black prospective juror.  After declining
to accord deferential treatment to the trial court’s decision because that court was silent in
response to the prosecutor’s proffered reasons for removing the prospective juror, the Court
held that the prosecutor’s rationale was implausible based on the prospective juror’s own
answers and conduct, and on the prosecutor’s failure to apply the same reasoning to similarly
situated white jurors. 

67) Medellin v. Texas, 552 U.S. 491 (2008).  The Court (6-3) held that the International Court of
Justice’s decision in Case Concerning Avena and Other Mexican Nationals, 2004 I.C.J. 12,
that the United States violated the Vienna Convention on Consular Relations by failing to
inform 51 Mexican nationals of their consular rights was not directly enforceable as federal
law preempting states’ procedural bars.  The Court further held that a memo from the
President to the Attorney General stating that the United States would abide by its treaty
obligations did not require states to suspend their procedural default rules in order to provide
merits reviews of the prisoners’ Vienna Convention claims. 

68) Baze v. Rees, 553 U.S. 35 (2008).  A plurality of the Court upheld Kentucky’s lethal injection
protocol, holding that an execution method violates the Eighth Amendment only when it
presents a “substantial” or “objectively intolerable” risk of serious harm.  The plurality also
held that a state’s failure to adopt an alternative method could violate the Eighth Amendment
only where that method is feasible, readily implemented, and actually results in reduction of
a substantial risk of severe pain.

69) Indiana v. Edwards, 554 U.S. 164 (2008). The Court (7-2) held that “the Constitution permits
States to insist upon representation by counsel for those competent enough to stand trial under
Dusky [v. United States, 362 U.S. 402 (1960) (per curiam),] but who still suffer from severe
mental illness to the point where they are not competent to conduct trial proceedings by
themselves.”

70) Giles v. California, 554 U.S. 303 (2008).  The Court (6-3) held that California’s rule of
forfeiture by wrongdoing, under which out of court statements are admissible against a
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defendant when the defendant’s intentional criminal act – in this case, homicide – made the
declarant unavailable for cross-examination, was not a “founding-era exception to the
confrontation right,” and therefore inconsistent with the Confrontation Clause of the Sixth
Amendment.

71) Kennedy v. Louisiana, 554 U.S. 407 (2008).  The Court (5-4) held that the Eighth
Amendment prohibits the “death penalty for the rape of a child where the crime did not result,
and was not intended to result, in death of the victim.”

72) Oregon v. Ice, 555 U.S. 160 (2009).  The Court held (5-4) that the Sixth Amendment right to
jury trial, as construed in Apprendi v. New Jersey, 530 U.S. 466 (2000), and Blakely v.
Washington, 542 U.S. 296 (2004), does not prohibit states from permitting judges, rather than
juries, the authority to find facts necessary to the imposition of consecutive, rather than
concurrent, sentences for multiple offenses.

73) Kansas v. Ventris, 556 U.S. 586 (2009).  The Court held (5-4) that an incriminating statement
obtained by a jailhouse informant in violation of a defendant’s Sixth Amendment right to
counsel is admissible to impeach the defendant’s inconsistent testimony at trial. 

74) Montejo v. Louisiana, 556 U.S. 778 (2009).  Reasoning that the prophylaxes contained in
Miranda v. Arizona, 384 U.S. 436 (1966), Edwards v. Arizona, 451 U.S. 477 (1981), and
Minnick v. Mississippi, 498 U.S. 136 (1990), “are sufficient,” the Court overruled Michigan
v. Jackson, 475 U.S. 625 (1986), which forbade police from initiating interrogation of a
criminal defendant once he has requested counsel at an arraignment or similar proceeding.

75) Yeager v. United States, 557 U.S. 110 (2009).  The Court held (6-3) that an apparent
inconsistency between a jury’s verdict of acquittal on some counts and its failure to return a
verdict on other counts does not affect the preclusive force of the acquittals.  Thus, where an
acquittal reflects that the jury necessarily resolved an ultimate fact in the defendant’s favor,
he cannot be prosecuted for any offense of which that fact is an element, regardless of whether
a jury previously failed to reach a verdict as to that offense. 

76) Melendez-Diaz v. Massachusetts, 557 U.S. 305 (2009).  The Court held (5-4) that sworn
affidavits reporting results of forensic testing indicating that material seized from a defendant
was cocaine were “testimonial,” such that the affiants were witnesses the defendant was
entitled to confront under the Sixth Amendment and Crawford v. Washington, 541 U.S. 36
(2004).

77) Presley v. Georgia, 558 U.S. 209 (2010).  The Court held (7-2) that the Sixth Amendment
right to a public trial extends to jury selection proceedings, and that the Georgia state court
in this case erred by excluding the lone member of the public who sought to observe those
proceedings without first considering available alternatives.  

78) Florida v. Powell, 559 U.S. 50 (2010).  The Court held (7-2) that “advice that a suspect has
‘the right to talk to a lawyer before answering any of [the law enforcement officers’]
questions,’ and that he can invoke this right ‘at any time ... during th[e] interview,’ satisfies
Miranda [v. Arizona, 384 U.S. 436 (1966)].”

79) Maryland v. Shatzer, 559 U.S. 98 (2010).  The Court held (9-0) that the Edwards v. Arizona,
451 U.S. 477 (1981), presumption that a statement is involuntary if taken after a suspect has
invoked his right to counsel does not apply if there has been a break in the suspect’s custody
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of 14 days (or more) prior to the resumption of interrogation.  Applying this rule, the Court
further held that the two-and-a-half year period between interrogations in this case was
sufficient to render the Edwards presumption inapplicable notwithstanding the fact that
Shatzer spent that entire period in custody on pursuant to an unrelated sentence.

80) Padilla v. Kentucky, 559 U.S. 356 (2010). The Court held (7-2) that “counsel must inform her
client whether his plea carries a risk of deportation,” and that petitioner’s allegation that his
attorney failed to provide such advice stated a colorable claim that counsel’s performance was
deficient under Strickland v. Washington. 

81) Graham v. Florida, 560 U.S. 48 (2010).  The Court held (6-3) that the Eighth Amendment
prohibits life without parole as a sentence for juvenile non-homicide offenders.

82) Michigan v. Bryant, 562 U.S. 344 (2011).  The Court (6-2, Kagan, J., not participating) held
that statements made to police by a shooting victim, in which the victim provided the identity
and location of the shooter, were not “testimonial” because “the circumstances of the
interaction between [the victim] and the police objectively indicate that the ‘primary purpose
of the interrogation’ was ‘to enable police assistance to meet an ongoing emergency.’”
(quoting Davis v. Washington, 547 U.S. 813 (2006)).

83)  J.D.B. v. North Carolina, 564 U.S. 261 (2011).  The Court held (5-4) that “so long as the
child's age was known to the officer at the time of police questioning, or would have been
objectively apparent to a reasonable officer, its inclusion in the [Miranda v. Arizona, 684 U.S.
436 (1966),] custody analysis is consistent with the objective nature of that test.”

84)  Bullcoming v. New Mexico, 564 U.S. 647 (2011). The Court (5-4) held that the Confrontation
Clause does not permit the “prosecution to introduce a forensic laboratory report containing
a testimonial certification – made for the purpose of proving a particular fact – through the in-
court testimony of a scientist who did not sign the certification or perform or observe the test
reported in the certification.

85) Smith v. Cain, 565 U.S. 73 (2012).  The Court (8-1) held that the prosecution violated Brady
v. Maryland in this Louisiana quintuple murder case by failing to disclose a collection of
statements from the lone eyewitness – who provided the only evidence tying petitioner to the
murders – which “directly contradict[ed]” his trial testimony in various respects.

 
86) Perry v. New Hampshire, 565 U.S. 228 (2012).  The Court held (8-1) that “[w]hen no

improper law enforcement activity is involved [in an allegedly suggestive identification], ...
it suffices to test reliability through the rights and opportunities generally designed for that
purpose, notably, the presence of counsel at postindictment lineups, vigorous
cross-examination, protective rules of evidence, and jury instructions on both the fallibility
of eyewitness identification and the requirement that guilt be proved beyond a reasonable
doubt.”

 
87) Missouri v. Frye, 566 U.S. 133 (2012).  The Court held (5-4) that “as a general rule, defense

counsel has the duty to communicate formal offers from the prosecution to accept a plea on
terms and conditions that may be favorable to the accused.”  Additionally, the Court
established that, “[t]o show prejudice from ineffective assistance of counsel where a plea offer
has lapsed or been rejected because of counsel’s deficient performance, defendants must
demonstrate a reasonable probability they would have accepted the earlier plea offer had they
been afforded effective assistance of counsel,” and “a reasonable probability the plea would
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have been entered without the prosecution canceling it or the trial court refusing to accept it,
if they had the authority to exercise that discretion under state law.”

88) Blueford v. Arkansas, 566 U.S. 599 (2012).  The Court held (6-3) that petitioner had not been
acquitted – and the Double Jeopardy Clause therefore did not bar retrial on any charge – based
on a jury foreman’s report, which preceded further deliberations and the eventual declaration
of a mistrial, that the jury “was unanimous against guilt on charges of capital murder and
first-degree murder, was deadlocked on manslaughter, and had not voted on negligent
homicide.” 

89) Williams v. Illinois, 567 U.S. 50 (2012).  A plurality of the Court held that Crawford v.
Washington does not “bar an expert from expressing an opinion based on facts about a case
that have been made known to the expert but about which the expert is not competent to
testify.” 

90) Miller v. Alabama, 567 U.S. 460 (2012). The Court (5-4) held that “mandatory life without
parole for those under the age of 18 at the time of their crimes violates the Eighth
Amendment’s prohibition on ‘cruel and unusual punishments.’”

91) Evans v. Michigan, 568 U.S. 313 (2013).  The Court (8-1) held that a midtrial directed verdict
for the defendant, granted as a result of the trial court’s legally erroneous addition of an extra
element to the charged offense, constitutes an acquittal for double jeopardy purposes, such
that retrial of the defendant after correction of the legal error is barred by the Fifth
Amendment. 

92) Salinas v. Texas, 133 S.Ct. 2174 (2013).  The Court (plurality) declined to recognize an
exception to the Fifth Amendment invocation requirement for a noncustodial interviewee who
“stands mute and thereby declines to give an answer that official suspect would be
incriminating.”

93) Kansas v. Cheever, 134 S.Ct. 596 (2013).  Reaffirming the rule of Buchanan v. Kentucky, 483
U.S. 402 (1987), the Court unanimously held that “where a defense expert who has examined
the defendant testifies that the defendant lacked the requisite mental state to commit a crime,
the prosecution may offer evidence from a court-ordered psychological examination for the
limited purpose of rebutting the defendant's evidence.”

94) Hinton v. Alabama, 134 S.Ct. 1081 (2014) (per curiam).  The Court unanimously reversed
the Alabama Court of Criminal Appeals’ decision denying post-conviction relief, holding that
trial counsel performed deficiently by failing, due to his ignorance of prevailing state law, to
seek available funding adequate to secure the services of a competent expert witness.  The
Court remanded with directions to assess prejudice by determining whether, but for his
ignorance on the funding matter, “there is a reasonable probability that Hinton’s attorney
would have hired an expert who would have instilled in the jury a reasonable doubt as to ...
guilt[.]”

95) Hall v. Florida, 134 S.Ct. 1986 (2014).  The Court (5-4) held that the Florida Supreme
Court’s rule, under which an IQ score above 70 barred presentation or consideration of
additional evidence of intellectual disability, violated the Eighth Amendment by creating an
unacceptable risk that prisoners with such disability would be executed in contravention of
the categorical exemption established in Atkins v. Virginia, 536 U.S. 304 (2002).
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96) Martinez v. Illinois, 134 S.Ct. 2070 (2014) (per curiam).  The Court unanimously reversed
the Illinois Supreme Court’s judgment allowing the state to appeal a directed verdict for the
defendant entered after the jury was sworn and the prosecution declined to call witnesses or
participate in the trial.  The Court reaffirmed that swearing of a jury in a criminal case marks
a “bright line” after which jeopardy has attached, and held that, pursuant to the Double
Jeopardy Clause, the combination of jeopardy and the acquittal effected by the entry of a
directed verdict barred the state’s attempt to appeal or attempt a second prosecution.

97) Warger v. Shauers, 135 S.Ct. 521 (2014).  In this civil case arising out of a motorcycle/truck
collision, the Court unanimously held that Federal Rule of Evidence 606(b) “precludes a party
seeking a new trial from using one juror’s affidavit of what another juror said in deliberations
to demonstrate the other juror’s dishonesty during voir dire.”

98) Ohio v. Clark, 135 S.Ct. 2173 (2015).  The Court unanimously held that the admission of a
three-year-old’s out of court statements to preschool teachers concerning the identity of the
person who caused the child’s injuries were not testimonial, and therefore did not implicate
the Confrontation Clause, because their primary purpose was to respond to the ongoing danger
of possible child abuse, not to create an out-of-court substitute for trial testimony.

99) Maryland v. Kulbicki, 136 S.Ct. 2 (2015) (per curiam).  The Court granted the state’s
petition for certiorari and summarily reversed the Maryland Court of Appeals’ grant of post-
conviction relief, finding, contrary to the state court, that defense counsel were not
constitutionally ineffective for failing to discover and utilize a report that “presaged” problems
with Comparative Bullet Lead Analysis that only gained wide acknowledgment well after
trial.  “Counsel,” the Court observed, “did not perform deficiently by dedicating their time and
focus to elements of the defense that did not involve poking methodological holes in a
then-uncontroversial mode of ballistics analysis.” 136 S.Ct at 4. 

100) Hurst v. Florida, 136 S.Ct. 616 (2016).  The Court (8-1) held that Florida’s capital
“sentencing scheme, which required the judge alone to find the existence of an aggravating
circumstance,” violated the Sixth Amendment rule set forth in Ring v. Arizona, 536 U.S. 584
(2002). 

101) Kansas v. Carr, 136 S.Ct. 633 (2016).  The Court (8-1) held that no constitutional rule
requires that capital jurors be instructed that mitigating circumstances need not be proved
beyond a reasonable doubt, and that “the Eighth Amendment is inapposite” to the question
whether a trial court’s refusal to sever co-defendants’ capital sentencing trials results in a
jury’s inappropriate consideration of evidence concerning one of the defendants. 

102) Montgomery v. Louisiama, 136 S.Ct. 718 (2016).  The Court (6-3) held that state post-
conviction courts “cannot refuse to give retroactive effect to a substantive constitutional right
that determines the outcome of that challenge,” 136 S.Ct. at 731-32, and that the prohibition
against mandatory life without parole sentences for juveniles convicted of homicides
announced in Miller v. Alabama, 132 S.Ct. 2455 (2012), qualified as a substantive new rule
that applied retroactively. 

103) Wearry v. Cain, 136 S.Ct. 1002 (2016) (per curiam).  The Court (6-2)  granted certiorari and
summarily reversed the denial of state post-conviction relief on petitioner’s Brady v.
Maryland claim in this Louisiana capital case, finding that the state court “improperly
evaluated the materiality of each piece of [suppressed and favorable] evidence in isolation
rather than cumulatively,” and “failed even to mention” some evidence impeaching the
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prosecution’s star jailhouse informant witness. 136 S.Ct at 1007.

104) Betterman v. Montana, 136 S.Ct. 1609 (2016).  The Court unanimously held that the Sixth
Amendment right to a speedy trial ceases to apply once a defendant has pled guilty or been
found guilty at trial. 

105) Foster v. Chatman, 136 S.Ct. 1737 (2016).  After determining that the Georgia Supreme
Court’s judgment did not rest on an adequate and independent state law ground preventing
review, the Court (7-1) reversed the denial of state habeas relief on petitioner’s Batson v.
Kentucky challenge to his conviction and death sentence.  Based on a detailed review of the
record, the Court concluded that the trial court’s acceptance of the prosecution’s justifications
for striking two prospective jurors were not supported and its findings to the contrary were
clearly erroneous. 

106) Lynch v. Arizona, 136 S.Ct. 1818 (2016) (per curiam).  The Court (6-2) granted certiorari
and summarily reversed the Arizona Supreme Court’s direct appeal judgment affirming the
prisoner’s death sentence, finding that the state court erred in failing to apply the rule of
Simmons v. South Carolina, 512 U.S. 154 (1994), where all of the factors implicating that rule
were present.  In reaching this conclusion, the Court rejected the state’s contentions that the
possibility of executive clemency or a future change in law making the prisoner parole eligible
justified refusal to instruct a capital sentencing jury on a defendant’s ineligibility for parole
at the time of sentencing. 

107) Williams v. Pennsylvania, 136 S.Ct. 1899 (2016).  The Court (5-3) held that a judge’s
participation in a case violates due process where the judge previously serves as a prosecutor
and had “significant, personal involvement in a critical trial decision.”  136 S.Ct. at 1899. 
Applying that rule, the Court determined that a Pennsylvania Supreme Court justice who, as
district attorney, authorized prosecutors to seek the death penalty, violated due process by
refusing to recuse himself from participation in a decision overturning a grant of state post-
conviction relief and reinstating the prisoner’s death sentence.  The Court also held that the
due process error was structural, such that relief was required regardless of whether the
judge’s vote was dispositive.

108) Bosse v. Oklahoma, 137 S.Ct. 1 (2016) (per curiam).  The Court granted certiorari and
summarily (and without dissent) vacated the Oklahoma Court of Criminal Appeals’ judgment
affirming petitioner’s death sentence, finding that the state court inappropriately indulged its
own theory that Payne v. Tennessee, 501 U.S. 808 (1991), “implicitly overruled” the portion
of Booth v. Maryland, 482 U.S. 496 (1987), that barred the prosecution from presenting
evidence characterizing the defendant and opinions on the appropriate sentence.  After
emphasizing that lower courts lack authority to reach their own conclusions about the
continuing effect of Supreme Court jurisprudence, the Court made clear that, “[t]he Oklahoma
Court of Criminal Appeals remains bound by Booth’s prohibition on characterizations and
opinions from a victim’s family members about the crime, the defendant, and the appropriate
sentence unless this Court reconsiders that ban.”  137 S.Ct. at 2. 

109) Pena-Rodriguez v. Colorado, 137 S.Ct. 855 (2017).  The Court (5-3) held “that where a juror
makes a clear statement that indicates he or she relied on racial stereotypes or animus to
convict a criminal defendant, the Sixth Amendment requires that the no-impeachment rule
[embodied in Rule 606(b), FRE] give way in order to permit the trial court to consider the
evidence of the juror’s statement and any resulting denial of the jury trial guarantee.” 137
S.Ct. at 869.
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110) Rippo v. Nevada, 137 S.Ct. 905 (2017) (per curiam).  The Court granted certiorari and
vacated the Nevada Supreme Court’s order denying state post-conviction relief on petitioner’s
claim that due process required the trial judge’s disqualification because the prosecution’s
participation in a federal investigation of the judge made it impossible for him to remain
impartial.  In rejecting the claim, the state court indicated that petitioner’s allegations were
inadequate because they did not include a claim of actual bias.  The Supreme Court called this
“the wrong standard,” explaining that the state court “did not ask the question our precedents
require: whether, considering all the circumstances alleged, the risk of bias was too high to
be constitutionally tolerable.” 137 S.Ct. at 907.  

111) Moore v. Texas, 137 S.Ct. 1039 (2017).  The Court (5-3) vacated the Texas Court of Criminal
Appeals’ denial of relief on petitioner’s Atkins v. Virginia claim, finding that the state court
inappropriately disregarded evidence and analytical guides suggesting subaverage intellectual
functioning, and that its approach to the question of adaptive functioning deficits, including
reliance on the so-called “Briseno factors,” was out of step with professional consensus and
unsupported by the Court’s own cases. 

112) Weaver v. Massachusetts, 137 S.Ct. 1899 (2017).  The Court (7-2) held that, “when a
defendant raises a public-trial violation via an ineffective-assistance-of-counsel claim,
Strickland prejudice is not shown automatically. Instead, the burden is on the defendant to
show either a reasonable probability of a different outcome in his or her case or ... to show that
the particular public-trial violation was so serious as to render his or her trial fundamentally
unfair.” 137 S.Ct. at 1911.  Earlier in its opinion, the Court made clear that although it granted
certiorari to resolve the larger conflict over whether a claim that counsel was ineffective for
failing to object to a structural error requires a showing of actual prejudice, the resolution
ultimately set forth in this case was intended “specifically and only [for] the context of trial
counsel’s failure to object to the closure of the courtroom during jury selection.”  Id. at 1907.

113) Lee v. United States, 137 S.Ct. 1958 (2017).  The Court (6-2) reversed the Sixth Circuit’s
denial of relief on petitioner’s claim that trial counsel was ineffective for erroneously advising
him that acceptance of a plea offer would not lead to deportation.  The deficiency of counsel’s
legal advice was uncontested, but the lower courts had agreed with the government that,
because petitioner had no viable defense to the charges – such that the same deportation
consequences would attach following a plea or a trial – he could not show prejudice.  The
Supreme Court disagreed, emphasizing that the prejudice inquiry in the guilty plea context is
not concerned with “whether, had [the defendant] gone to trial, the result of that trial ‘would
have been different’ than the result of the plea bargain,” but “instead” requires consideration
of “whether the defendant was prejudiced by the ‘denial of the entire judicial proceeding ...
to which he had a right.’” 137 S.Ct. at 1965 (quoting Roe v. Flores-Ortega, 528 U.S. 470
(2000)).  After acknowledging that the likelihood of conviction at trial will often be a factor
in assessing a defendant’s claim that he would have rejected a plea agreement, the Court
observed that “there is more to consider than simply the likelihood of success at trial,” and
that, “[w]hen [the] consequences [of conviction] are, from the defendant’s perspective,
similarly dire, even the smallest chance of success at trial may look attractive.”  Id. at 1966. 
Applying that approach to the uncontested evidence that petitioner would have rejected the
government’s plea offer absent counsel’s bad advice, the Court went on to conclude that, “[i]n
the unusual circumstances of this case, ... Lee has adequately demonstrated a reasonable
probability that he would have rejected the plea had he known that it would lead to mandatory
deportation.” Id. at 1967.  The Court explained:

We cannot agree that it would be irrational for a defendant in Lee’s position
to reject the plea offer in favor of trial. But for his attorney’s incompetence,
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Lee would have known that accepting the plea agreement would certainly
lead to deportation. Going to trial? Almost certainly. If deportation were the
“determinative issue” for an individual in plea discussions, as it was for Lee;
if that individual had strong connections to this country and no other, as did
Lee; and if the consequences of taking a chance at trial were not markedly
harsher than pleading, as in this case, that “almost” could make all the
difference.”

137 S.Ct. at 1968-69.

114) McCoy v. Louisiana, 138 S.Ct. 1500 (2018).  In this Louisiana capital case, the Court held
that “a defendant has the right to insist that counsel refrain from admitting guilt, even when
counsel’s experienced-based view is that confessing guilt offers the defendant the best chance
to avoid the death penalty.”  138 S.Ct. at 1505.

115) Currier v. Virginia, 138 S.Ct. at 2144 (2018).  The Court held (5-4) that where a defendant
consents to two trials when a single trial on multiple charges would have been possible, the
Double Jeopardy Clause cannot be invoked as a bar against the second trial.
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A. STATUTE OF LIMITATIONS 

1. AFFIRMATIVE DEFENSE / STATE’S WAIVER

COURT OF APPEALS CASES:

1) Samuel v. Duncan, 1996 WL 413632 (9th Cir. July 22, 1996) (unpublished), cert. denied, 520
U.S. 1157 (1997).  The court noted that the action was “commenced long after that year [provided
for in the new statute of limitations] had elapsed.  However, the government has not raised the issue,
so we need not consider it because the statute of limitations is not jurisdictional and can be waived.”

2) Kiser v. Johnson, 163 F.3d 326, 328-329 (5th Cir. 1999).  The Fifth Circuit held that the district
court acted within its authority when it sua sponte raised the statute of limitations to bar petitioner’s
habeas petition without requiring the state to answer. The court rejected petitioner’s contention that
Rule 8(c) of the Federal Rules of Civil Procedure, which requires that a party raise affirmative
defenses in a responsive pleading, should govern this issue pursuant to Rule 11 of the Rules
Governing Section 2254 Cases. The court instead relied on Rule 4 of the Rules Governing Section
2254 Cases, which empowers district courts “to examine and dismiss frivolous habeas petitions prior
to any answer or other pleading by the state.” The court explained:

Were we to apply Fed.R.Civ.P. 8(c) to the facts of this case, the ability of the
district court to weed out meritless habeas petitions would be substantially
impaired.  The statute of limitations defense plainly appeared on the face of Kiser's
habeas petition based on its date of filing.  Applying Rule 8(c) would force the
district court to order an unnecessary answer in the face of a plainly applicable
affirmative defense.  Such a result would be inconsistent with the language and
purpose of Rule 4. Therefore, we hold that the district court was within its authority
under Rule 4 and Rule 11 of the Rules Governing Section 2254 Cases when it raised
the AEDPA's statute of limitations defense sua sponte.
The court further observed that its holding “follow[s] a long line of precedent establishing

the authority of courts to raise non-jurisdictional affirmative defenses sua sponte in habeas cases.”

3) Davis v. Lemaster, 2000 WL 702408 (10th Cir. 2000) (unpublished).  In footnote 2, the court
noted that petitioner’s §2254 petition was untimely under §2244(d), but held that, “[b]ecause the
limitations period was not raised, the issue is waived.”

4) Acosta v. Artuz, 221 F.3d 117 (2nd Cir. 2000). The Second Circuit held “that the district court has
the authority to raise a petitioner’s apparent failure to comply with the AEDPA statute of limitations
on its own motion.”  221 F.3d at 119.  Limiting district courts’ power to dismiss apparently untimely
petitions sua sponte, however, the court established that, “unless it is unmistakably clear from the
facts alleged in the petition, considering all of the special circumstances enumerated in Section
2244(d)(1), equitable tolling, and any other factor relevant to the timeliness of the petition, that the
petition is untimely, the court may not dismiss a Section 2254 petition for untimeliness without
providing petitioner prior notice and opportunity to be heard. [citations omitted].”  221 F.3d at 124. 
Applying these rulings, the court concluded that “[t]he petitions in this case do not provide enough
information to determine anything more than that petitioners are beyond the limitation period under
Section 2244(d)(1)(A). The courts below therefore erred in dismissing the petitions without
providing petitioners prior notice and an opportunity to be heard in opposition.” 221 F.3d at 124.
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5) Scott v. Johnson, 227 F.3d 260, 263 (5th Cir. 2000), cert. denied, 532 U.S. 963 (2001).  The Fifth
Circuit held that, “under these circumstances,” “it is proper for [a court of appeals] to sua sponte
apply the defense of limitations under AEDPA.”  The “circumstances” to which the court referred
included absence of a waiver of the defense by the state, notice to the petitioner of the possible
applicability of the defense, and opportunity to argue against application of the defense.

6) Herbst v. Cook, 260 F.3d 1039, 1043-1044 (9th Cir.  2001).  Citing “[t]he interests of comity,
federalism, and judicial economy,”  the Ninth Circuit joined the other circuits that have addressed
the issue, and held that a district court does have the authority to raise the issue of a petitioner’s
compliance with the statute of limitations sua sponte.  The court went on, however, to note that this
authority is not without limits, and that it “should only be exercised after the court provides the
petitioner with adequate notice and an opportunity to respond.”  The court further explained that “a
motion for reconsideration [of a dismissal order] is not an adequate substitute opportunity for a
habeas petitioner to respond when a district court sua sponte dismisses the petition on the basis of
untimeliness.”  In this case, petitioner had no notice of the district court’s intent to dismiss his
petition as untimely.  Because petitioner’s contentions that he was prevented from timely filing by
unlawful state action, and that he was entitled to equitable tolling, required additional information,
the court reversed the district court’s order of dismissal, and remanded for appropriate development
of the record.

7) Scott v. Collins, 286 F.3d 923, 927-930 (6th Cir. 2002).  In this non-capital case, the Sixth Circuit
reversed the district court’s sua sponte dismissal of petitioner’s §2254 petition as untimely, and
remanded for consideration of the merits of petitioner’s claims.  On its face, the petition appeared
to be approximately five months late when it was filed.  Recognizing this lateness, the federal
magistrate issued an order requiring the state to respond to the petition, and instructing the state to
address the timeliness of the petition in its response.  The state filed a response, but did not raise the
limitations defense.  Thereafter, the district court sua sponte dismissed the petition with prejudice
on limitations grounds.  

On appeal, petitioner contended that the state waived the limitations defense by failing to
raise it in its return.  A majority of the Sixth Circuit panel agreed.  The majority began with the
following observations about §2244(d):  

To avoid waiver under the rules of pleading and to comply with the court order,
respondent had to plead the §2244(d) statute of limitations defense. The §2244(d)
statute of limitations defense is an affirmative defense as opposed to a jurisdictional
defect. [citations omitted]  Because the §2244(d) statute of limitations is an
affirmative defense, Rule 8(c) [FRCP] requires that a party raise it in the first
responsive pleading to avoid waiving it.
Assessing what occurred in this case in light of these principles, the majority held that

“respondent’s failure to raise the statute of limitations defenses as required by both the rules of
pleading and the district court’s . . . Order [instructing it to do so] amounted to a waiver of that
defense.”  The majority went on to reject the state’s contention that its waiver was “not complete”
because Rule 15(a), FRCP, “allows for amendment of the return,” explaining that “the mere
possibility of amendment through Rule 15(a) does not cure respondent’s actual failure to raise the
defense.”

The majority turned next to the question of the district court’s authority to dismiss the
petition sua sponte after the state ignored the order instructing it to address the limitations defense
in its return.  After examining Rule 4, Rules Governing Section 2254 Cases, the majority held that
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the Rule “does not give a court continuing power to dismiss sua sponte the case after the court orders
respondent to file an answer. In short, Rule 4 gives a district court the ability to dismiss habeas
petitions sua sponte, but that ability expires when the judge orders a respondent to file an answer or
take other appropriate action.”  Additionally, the majority pointed out that a “district court's ability
to dismiss a habeas petition sua sponte as an initial matter . . . does not amount to a power to cure
sua sponte a party’s waiver of an affirmative defense.”  The majority concluded by observing that
“[t]his case presents a rare and unusual situation where the district court sua sponte dismissed a
habeas petition on statute of limitations grounds after the respondent had waived the statute of
limitations defense. Under those facts, the district court erred . . .”  

8) Jackson v. Secretary for the Department of Corrections, 292 F.3d 1347, 1349 (11th Cir. 2002)
(per curiam).  Joining “every other circuit that has dealt with the issue,” the Eleventh Circuit held
that a “district court possesse[s] the discretion to raise sua sponte the timeliness issue” when the
respondent in a §2254 case fails to do so. 

9) Miller v. Collins, 305 F.3d 491, 496-497 (6th Cir. 2002).  In this Ohio case, the Sixth Circuit
reversed the district court’s dismissal of petitioner’s §2254 petition as untimely, finding that
petitioner was entitled to equitable tolling and to statutory tolling, which together rendered his
petition timely.  As to statutory tolling, the court found that petitioner’s motion for relief from the
state court of appeals’ judgment on direct appeal tolled the limitations period.  Significantly, the
court reached this conclusion on the ground that “the State of Ohio waived any argument it could
have asserted that [petitioner]’s motion for relief from judgment did not toll the statute of limitations
as a step in the direct review process,” by failing to address that motion “in either its response to
[the] petition or in its appellate brief.”  Adding the time petitioner gained via this determination to
the equitable tolling the court had granted, petitioner’s §2254 petition was found to have been timely
by two days.  The Sixth Circuit therefore remanded for consideration of the merits of petitioner’s
claims.

10) Robinson v. Johnson, 313 F.3d 128 (3rd Cir. 2002) (opinion on panel rehearing), cert. denied,
540 U.S. 826 (2003).  The Third Circuit held that “affirmative defenses” – in this case, the statute
of limitations – “under the AEDPA should be treated the same as affirmative defenses in other
contexts, and, if not pleaded in the answer, they must be raised at the earliest practicable moment
thereafter” or be deemed waived. 313 F.3d at 137.  In this case, petitioner contended that the state
waived its limitations defense against his second-in-time petition by failing to raise it until after the
district court dismissed the petition as successive and the court of appeals reversed that dismissal
and remanded for further proceedings.  Rejecting the argument that the state should have raised the
limitations defense at the same time it sought dismissal of the petition as successive, the Third
Circuit noted that the position the state took at that time “was equivalent to a motion to dismiss for
lack of subject matter jurisdiction . . . [which] is an even more favored affirmative defense than a
motion to dismiss for failure to state a claim [under] Fed.R.Civ.P. 12(h).” 313 F.3d at 139.  “It
follows,” the court continued, “that in initially seeking transfer to this court the Commonwealth did
not act inconsistently with Rule 12’s requirements as to the presentation of defenses.”  313 F.3d at
139.  The court went on to note that in cases involving a state’s challenge to a petitioner’s
submission on the ground that the petition is second or successive, “[t]here is no practical
opportunity for a district court to consider merits defenses, such as the statute of limitations defense,
before this court grants authorization to do so . . .” 313 F.3d at 140.  From there, the court concluded
that, in light of the “limited scope” of the proceedings concerning the successiveness issue in this
case, the state “appropriately limited its response” to that issue, and that “[b]ecause the
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Commonwealth raised the statute of limitations in its first pleading that was filed in the District
Court on remand, we hold that it did not waive this defense.” 313 F.3d at 141.

11) Stewart v. Hendricks, 2003 WL 21675345 at *3 (3rd Cir. July 18, 2003) (unpublished).  Finding
that the state had waived the statute of limitations defense, the Third Circuit reversed the district
court’s order sua sponte dismissing petitioner’s §2254 petition as untimely.  After discussing its
recent decision in Robinson v. Johnson, 313 F.3d 128 (3rd Cir. 2002) (en banc) (holding, among
other things, that §2244(d) is an affirmative defense subject to waiver), the court explained its
decision in this case as follows:

Unlike the state respondents in Robinson, respondents here never even mentioned
the limitations defense in any pleading and thereby waived the defense. As we held
in Robinson, the AEDPA’s limitations defense, if not raised in the answer, “must
be raised at the earliest practicable moment thereafter.” . . .  Here, over six months
passed between the filing of the answer [(which contained no reference to the
statute of limitations)] to Stewart’s petition and the District Court’s dismissal.
Clearly, the “earliest practicable moment” that respondents could have raised the
limitations issue had long since passed by the time the District Court dismissed the
petition.

The court went on to note that it was “not persuaded” by the state’s references to other circuits’
decisions approving district courts’ raising of the limitations issue sua sponte so long as the
petitioner received notice and an opportunity to be heard.  The court explained that its “holding in
Robinson that the limitations defense can be waived by a state . . . effectively forecloses this
argument.”

12) Harwell v. Million, 2003 WL 21801479 (6th Cir. Aug. 4, 2003) (unpublished).  The Sixth Circuit
vacated the district court’s order dismissing petitioner’s §2254 petition as untimely after the question
of timeliness was raised by the magistrate, sua sponte, after the state filed both a motion to dismiss
and an answer, neither of which invoked the statute of limitations.  Relying on Scott v. Collins, 286
F.3d 923 (6th Cir. 2002), the Sixth Circuit found that the state waived the limitations defense, and
observed that, “[w]here a district court dismisses a habeas corpus petition as time-barred, after the
respondent has been ordered to file an answer and has so answered without asserting the statute of
limitations defense, the district court’s dismissal constitutes ‘an impermissible curing of the
respondent’s waiver.’”  

13) Nardi v. Stewart, 354 F.3d 1134, 1141-1142 (9th Cir. 2004).  The Ninth Circuit joined the Third
and Sixth Circuits in holding that “the state waives its statute of limitations defense by filing a
responsive pleading that fails to affirmatively set forth the defense.”  The court acknowledged its
earlier holding in Herbst v. Cook, 260 F.3d 1039 (9th Cir. 2001), that a district court may raise the
statute of limitations sua sponte pursuant to Rule 4 of the Rules Governing §2254 Cases, but
emphasized that a court’s Rule 4 authority ends once a responsive pleading has been ordered.  In this
case, a responsive pleading was ordered, and the order expressly invited the state to address any
limitations issues. When the state “did not accept that invitation,” the district court raised the
affirmative defense of untimeliness sua sponte.  Expressing its agreement with the Sixth Circuit on
this point, the court of appeals held that “a district court cannot sua sponte dismiss a habeas petition
as untimely after the state fails to raise the statute of limitations as an affirmative defense.” [Editor’s
Note:  In Day v. McDonough, 547 U.S. 198 (2006), the Supreme Court held that a district court may
dismiss an untimely petition sua sponte, even after the state has answered]. 
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14) Crews v. Horn, 360 F.3d 146 (3rd Cir. 2004).  In footnote 2, the Third Circuit noted that the state
had waived any possible timeliness defense arising out of the district court’s setting of a filing
deadline for petitioner’s initial petition that fell some months after expiration of the limitations
period because the state “did not plead this defense in the answer or raise it at the earliest practicable
moment thereafter.”

15) Day v. Crosby, 391 F.3d 1192, 1193-1195 (11th Cir. 2004) (per curiam), aff’d sub nom. Day v.
McDonough, 547 U.S. 198 (2006).  Affirming the dismissal of petitioner’s §2254 petition (filed 23
days late) as untimely, the Eleventh Circuit held that a “concession of timeliness by the state that is
patently erroneous does not compromise the authority of a district court sua sponte to dismiss a
habeas petition as untimely, under AEDPA.”  In reaching this conclusion, the court relied upon its
earlier holding in Jackson v. Sec’y for the Dept. of Corrections, 292 F.3d 1347 (11th Cir. 2002), that
district courts retain authority to dismiss untimely petitions where the state fails to raise the
limitations period as a defense in its answer.  Relating that decision to this case, the court observed
that “This appeal presents a distinction without a difference; there is no meaningful difference
between an erroneous failure to plead the statute of limitations as an affirmative defense, as occurred
in Jackson, and a concession of timeliness that was patently erroneous, as occurred here.” Finally,
the court acknowledged the circuit split arising from the Sixth and Ninth Circuits’ decisions
requiring enforcement a state’s waiver of the limitations period, but concluded that following its own
precedent in Jackson was consistent with the objectives of the AEDPA, and with the court’s view
that a “federal court that sits in collateral review of a criminal judgment of a state court has an
obligation to enforce the federal statute of limitations.”

16) Long v. Wilson, 393 F.3d 390, 404 (3rd Cir. 2004).  In this non-capital Pennsylvania case, the Third
Circuit held that a federal magistrate is authorized to raise the statute of limitations defense sua
sponte even after the respondent has filed an answer in which that defense is not invoked.  After
noting that the Sixth and Ninth Circuits take a different approach, believing that a court’s authority
to raise the limitations period sua sponte is limited by Rule 4 of the Rules Governing §2254 Cases,
which ceases to apply once a responsive pleading has been filed, the Third Circuit chose to follow
its own Rule 15, FRCP, jurisprudence, and its beliefs about Congress’ intent in enacting the AEDPA. 
“In our view,” the court concluded, “AEDPA’s statute of limitations advances the same concerns
as those advanced by the doctrines of exhaustion and procedural default, and must be treated the
same.”  The court went on to hold that the state’s amendment of its answer to express agreement
with the magistrate’s sua sponte invocation of the limitations period, in combination with
petitioner’s inability to show that he was “prejudiced” by the delay in raising the timeliness issue
for Rule 15(a) purposes, were sufficient to warrant affirmance of the district court’s order dismissing
the petition as untimely.

17) United States v. Bendolph, 409 F.3d 155, 168-171 (3rd Cir. 2005) (en banc), cert. denied, 547 U.S.
1123 (2006).  In this consolidated appeal of two §2255 cases – both of which involved explicit
waivers of the limitations period by government attorneys – the en banc Third Circuit examined a
federal court’s ability to raise sua sponte the apparent untimeliness of a prisoner’s submission, and
held (7 to 5) as follows:

[U]pon finding a potential AEDPA statute of limitations problem in a habeas case
arising under 28 U.S.C. §§2254 or 2255, a court may act sua sponte at any point in
the proceedings, regardless of the government’s position, provided the court (i)
gives notice of the issue and an opportunity to respond; and, (ii) if the case has
passed the Rule 4 stage, also analyzes the prejudice components of Rule 15(a) and
Long [v. Wilson, 393 F.3d 390 (3d Cir.2004),] that we reaffirm today. [FN23] The
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application of these mandatory requirements, like the determination of timeliness
itself, remains subject to plenary review. See Long, 393 F.3d at 396. What remains,
including whether to raise timeliness sua sponte in the first place, and, if so,
whether to invite the government to amend its answer or not, remains within the
district courts’ sound discretion and will not be disturbed absent an abuse of that
discretion. Id.

In footnote 23, the court “le[ft] for another day whether or not a district court may apply the statute
of limitations if the government has intentionally waived this defense and continues to do so after
the district court has raised the issue.” Additionally, in footnote 16, the court noted that because it
is unlikely that Congress entrusted enforcement of the limitations period to state attorneys alone,
“federal habeas courts acting sua sponte need not invite the government to amend an answer
pursuant to Rule 15(a), nor wait to see if the government responds. And while government
prosecutors have both prosecutorial discretion and heightened ethical duties to do justice, such
considerations do not justify subordinating judicial power to the presence or absence of the AEDPA
limitations defense in a government answer or motion.” (internal citation omitted).

Prior to reaching these holdings, the court discussed the interests it deemed relevant to
consideration of the issues – “finality and judicial efficiency, most notably, but also the public
interest and the public reputation of judicial proceedings” – and expressed “doubt that Congress
intended to relegate the efficacy of its [habeas] reforms to the vagaries of a prosecutor’s decisions
or mistakes.”  The court went on to observe that these interests “are no less persuasive in instances
where the government has either waived the limitations defense or so concedes. Not only are habeas
cases different, but, as for the AEDPA limitations provision, the government can claim no monopoly
on its use.”  “To conclude otherwise,” the court continued, “asks too much of waiver, which occurs
only upon the ‘“intentional relinquishment or abandonment of a known right.”’ Unlike ordinary civil
litigation, the practical reality of habeas is that the government may lack, for long periods of time,
the file documents necessary to knowledgeably analyze timeliness.” (quoting  United States v.
Olano, 507 U.S. 725, 733 (1993), in turn quoting Johnson v. Zerbst, 304 U.S. 458, 464 (1938)). “For
these reasons and others,” the court concluded, “the analysis in the first instance turns not on waiver,
but rather on whether courts have the inherent power to protect themselves from habeas abuse, post-
answer, consistent with Congress' intent, and whether, where a court exercises that power, the habeas
movant is prejudiced.”

Applying its holding to the prisoners in these cases, the court affirmed the dismissal of the
Bendolph’s §2255 motion as untimely, and remanded Otero’s case with instructions that the district
court could consider untimeliness sua sponte, so long as Otero is given notice, an opportunity to
respond, and a prejudice analysis.

18) Fountain v. Kyler, 420 F.3d 267, 272 n.3 (3rd Cir. 2005), cert. denied, 546 U.S. 1140 (2006).  In
the course of affirming the district court’s denial of relief in this Pennsylvania murder case, the Third
Circuit stated as follows with regard to the state’s failure to raise the fact that petitioner’s §2254
petition was untimely as a defense:

[T]he Commonwealth did not raise the statute of limitations issue in the District
Court; likewise, the District Court did not itself sua sponte raise the issue either. Cf.
United States v. Bendolph, 409 F.3d 155, 166 (3d Cir.2005) (en banc). Moreover,
in addition to its failure raise the issue below, the Commonwealth’s appellate brief
also failed to address the limitations issue. Under these circumstances, we will deem
the statute of limitations defense waived. 

Although it cited Bendolph, the court offered no explanation for differentiating this case from that
one on the issue of waiver of the limitations defense.
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19) Chaker v. Crogan, 428 F.3d 1215, 1220 (9th Cir. 2005), cert. denied, 547 U.S. 1128 (2006).  The
state waived its limitations period defense to one of petitioner’s claims by failing to raise it before
the district court or on appeal, and the Ninth Circuit declined to consider the defense merely because
it had been raised by the state’s amicus, the Criminal Justice Legal Foundation, on appeal.  See also
Owens v. Runnels, 2008 WL 56019 (9th Cir. Jan. 3, 2008) (unpublished) (citing Chaker in
rejecting statute of limitations defense raised for first time in appellate brief).

20) Damian v. Vaughn, 2006 WL 1750009 at *1 n.1 (9th Cir. June 21, 2006).  The Ninth Circuit
granted relief on petitioner’s double jeopardy claim in this California second degree murder case. 
Before reaching the merits, the court rejected the state’s contention that Day v. McDonough, 547
U.S. 198 (2006), required dismissal because the petition was untimely.  The court explained:

The district court noted that the petition was untimely, but that the state had waived
the statute of limitations defense, and that it was barred under the then-existing law
of this circuit from dismissing the petition sua sponte. Because the district court did
not state that it would have dismissed the petition if it had the authority, and
because Day merely permits but does not require courts to dismiss petitions sua
sponte, we are not precluded from reaching the merits of Damian’s claim. 

(internal citation omitted).

21)  Smith v. State of Ohio Department of Rehabilitation and Corrections, 463 F.3d 426, 429 n.2 (6th
Cir. 2006).  Before affirming the denial of relief in this corruption, robbery and weapons case, the
Sixth Circuit noted that the district court’s decision finding that petitioner’s §2254 petition was
timely had been based on White v. Schotten, 201 F.3d 743 (6th Cir. 2000), which has since been
overturned.  Nevertheless, relying on Day v. McDonough, 547 U.S. 198 (2006), the court held that
“in this case the Department’s failure to raise the statute-of-limitations defense on appeal constitutes
a forfeiture of the issue, and thus we will not address it.” 

22)  United States v. Blackstock, 513 F.3d 128, 133 (4th Cir. 2008).  The Fourth Circuit declined the
government’s request to affirm the district court’s dismissal of petitioner’s 2005 §2255 motion on
the ground that it was untimely given that petitioner’s conviction became final in 1993.  The court
acknowledged that the motion did “appear” untimely, but noted that “AEDPA’s limitations period
is an affirmative defense, ... Blackstock was not required to allege in his petition facts that could
refute the defense, ... [and he] has had no opportunity to come forward with evidence that might
justify the application of equitable tolling or otherwise establish that his claims are not time-barred.” 
The court therefore vacated the district court’s order dismissing the motion as untimely and
remanded “so that Blackstock may present whatever evidence he might have and the district court
can determine in the first instance whether Blackstock’s §2255 petition was timely filed.”

23) Kilgore v. Attorney General of Colorado, 519 F.3d 1084, 1088-89 (10th Cir. 2008).  The Tenth
Circuit reversed the district court’s sua sponte dismissal without prejudice of petitioner’s §2254
petition in this Colorado case.  The dismissal came after the district court found that the initial pro
se petition and two subsequent pro se filings submitted at the court’s direction lacked the
information necessary to assess the petition’s timeliness.  The district court never ordered the state
to answer the petition, and the state never filed an answer.  On appeal, the Tenth Circuit examined
whether Rule 2(d) of the Rules Governing Section 2254 Cases or the model form referenced by the
rule place the burden of pleading timeliness on the habeas petitioner, and concluded that petitioners
bear no such burden.  “Rule 2(d),” the court explained, “merely establishes that a petitioner must use
a standard form when submitting an application for habeas relief; it imposes no affirmative pleading
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requirements.”  The court went on to add that, “It is not the petitioner, but rather the state that is in
the best position to provide [the necessary] information.  Rule 5(d) of the §2254 Rules recognizes
as much by placing the burden of filing the relevant documents on the state, not on the petitioner,
at the time it files its answer.”  Finally,  the court held as follows:

[A] §2254 petitioner does not bear a heightened burden of pleading timeliness in his
application. Consequently, the court may not dismiss the petition sua sponte simply
because it lacks sufficient information to determine whether the application has
been timely filed. A petition’s untimeliness must either be pled by the government
as an affirmative defense, or be clear from the face of the petition itself.

24) Boston v. Weber, 525 F.3d 622, 626 (8th Cir. 2008).  The Eighth Circuit affirmed the district
court’s dismissal of petitioner’s §2254 petition as untimely, and in so doing rejected petitioner’s
contention that the state of South Dakota waived the limitations defense by failing to raise it in a
responsive  pleading, and failing to object to a magistrate’s report finding the petition timely. 
Relying on Day v. McDonough, 547 U.S. 198 (2006), the Eighth Circuit reasoned as follows:

Here, South Dakota never explicitly conceded that the petition was timely, as
Florida did in Day. When the district court raised the issue sua sponte, South
Dakota immediately filed a motion to dismiss and a motion to amend its answer.
Based on this evidence, we cannot conclude the district court abused its discretion
when it determined that the State did not intelligently choose to waive the AEDPA
statute of limitations defense.

25) Armstrong v. Kemna, 534 F.3d 857, 862 n.4 (8th Cir. 2008).  Before reversing the denial of relief
and remanding for a second evidentiary hearing in this Missouri non-capital murder case, the Eighth
Circuit declined the state’s request that the “court for the first time consider, sua sponte, whether
Armstrong’s habeas application is untimely.” The court acknowledged that it could consider the
question of timeliness pursuant to Day v. McDonough, 547 U.S. 198 (2006), but found that “the
interests of justice would be better served by addressing the merits.” (internal quotation marks and
citations omitted).

26) DeFoy v. McCullough, 2008 WL 5146622 at *3 (3rd Cir. Dec. 9, 2008) (unpublished), cert.
denied sub nom. DeFoy v. Britton, 545 U.S. 1149 (2009).  Before affirming the district court’s
denial of relief on other grounds, the Third Circuit held that the state waived its limitations period
defense against petitioner’s §2254 petition by failing to assert it until “more than five-and-a-half
years after the initial petition was filed, and two years after the case was remanded for extensive
discovery.”  In footnote 5, the court added the following:  

Further, Defendants' reliance on Day v. McDonough, 547 U.S. 198, 209-10 (2006)
is misplaced. That case stands for the proposition that courts may consider
timeliness of habeas petitions sua sponte as long as the petitioner is not significantly
prejudiced by the delay and the interests of justice would be served.  Id. Day does
not give the same leeway to litigants, and the waiver considerations explained
above still apply.

27) Townsend v. Knowles, 562 F.3d 1200, 1204 n.3 (9th Cir.), cert. denied, 558 U.S. 871 (2009). 
Before affirming the denial of relief in this non-capital California murder case, the Ninth Circuit held
that although the state had not raised the limitations period before the district court, that omission
would not be treated as a waiver.  The court explained that “where as here there has been an
intervening change in law that we need only apply to an adequately developed record, we may
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consider the issue.”  “Because ... Pace [v. DiGuglielmo, 544 U.S. 408 (2005),] changed the
controlling law regarding tolling of the statute of limitations ... and the record is adequately
developed in this regard,” the court chose to examine the question of timeliness. 

28) Randle v. Crawford, 604 F.3d 1047, 1053 (9th Cir. 2009), cert. denied sub nom. Randle v.
Skolnick, 562 U.S. 969 (2010). The Ninth Circuit affirmed the dismissal of petitioner’s §2254
challenge to his Nevada convictions for murder and other offenses, finding, inter alia, that the state
had not waived its limitations period defense, and that the finality date of petitioner’s conviction was
not delayed during the pendency of his unsuccessful request to file an untimely direct appeal.
Petitioner contended that the state waived its limitations period defense by failing to raise it in its
initial motion to dismiss the petition as unexhausted, failing to address it in a stipulation to stay the
proceedings pending exhaustion, and failing to argue it in opposition to petitioner’s motion to reopen
the proceedings following exhaustion. Relying on Morrison v. Mahoney, 399 F.3d 1042 (9th Cir.
2005), the Ninth Circuit held that because “none of these [state] filings ... constitute ‘responsive
pleadings’” under Rule 7(a), FRCP, “the respondent’s failure to raise the statute of limitations in this
prior filings does not constitute waiver.”

29) Chester v. Commissioner of Pennsylvania Dept. of Corrections, 598 Fed.Appx. 94 (3rd Cir. 2015)
(per curiam) (unpublished).  Before affirming the denial of relief on petitioner’s convictions
unrelated to the murder for which he had been sentenced to death (that conviction and sentence had
already been vacated by agreement), the Third Circuit held that the state had forfeited its limitations
period defense.  Although petitioner’s claim for relief had been filed eight months late, the only
procedural defense asserted by the state was that the claim was procedurally barred because the state
court had refused to consider it due to noncompliance with Pennsylvania’s state law limitations
period.  After noting that the state’s omission of a timeliness defense did not constitute a “waive[r]”
since it “stemmed from inadvertent error and not a concession or deliberate choice,” 598 Fed.Appx.
at 103, the Third Circuit found that the state’s exclusive focus on procedural default based on the
untimeliness of petitioner’s state court filing did amount to forfeiture.  See id. at 104 (“An AEDPA
timeliness defense necessarily includes a discussion of when the petitioner’s judgment of conviction
became final, and a calculation of a specific date by which time the petitioner must have filed his
§ 2254 petition or amendment containing the claim at issue. That argument was completely missing
here and thus the defense is forfeited.”).  The court went on to note that it had discretion to
“‘resurrect’ a forfeited defense,” but declined to do so here:  “In order to resurrect the
Commonwealth’s forfeited timeliness defense ..., we would have to disregard the principles of party
presentation basic to our adversary system and the District Court’s hard work in this case. We see
no reason for doing this. The Commonwealth had many years to address AEDPA timeliness and
never did. Accordingly, we decline to resurrect the Commonwealth's forfeited AEDPA timeliness
defense.” Id. at 104-05. 
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A. STATUTE OF LIMITATIONS 

1. AFFIRMATIVE DEFENSE / STATE’S WAIVER

DISTRICT COURT CASES:

1) Freeman v. Gilmore, 1996 WL 473469 (N.D.Ill. Aug. 16, 1996).  The court declined to decide
whether the limitations period applied retroactively because the period is not jurisdictional and the
government did not argue for application of the bar. 

2) United States v. Gould, 1997 WL 535821 at *4 (E.D.Pa. July 29, 1997).  In this §2255 case, the
government “waived the applicability of the limitations period” by stating in its Answer that “‘[i]n
the interest of justice, the government will not pursue any waiver claim it may have in this matter
based on the extension requested by the defendant.’” Additionally, finding the Ninth Circuit’s
reasoning in Calderon v. United States Dist. Ct., 112 F.3d 386 (9th Cir. 1997), persuasive, the court
found “[n]othing in the language of the statute suggests that the limitation period in § 2255 is
jurisdictional rather than a statute of limitation.” The court therefore concluded that “the limitations
period in AEDPA is a statute of limitations subject to tolling and waiver.”

3) Andrews v. Johnson, 976 F.Supp. 527, 530 (N.D.Tex. 1997).  Relying on the applicability of  Rule
8(c)  (“Affirmative Defense”), FRCP, to habeas proceedings, the district court determined that the 
statute of limitations should be treated as an affirmative defense, rather than a jurisdictional bar.

4) Harris v. United States, 1998 WL 63459 at *2 (S.D.N.Y. Feb. 17, 1998).  In a sua sponte order, the
district court announced its belief “that the limitations the AEDPA imposes upon habeas petitions,
including those of time, are jurisdictional by their nature, or at least in their practical effect. . . .
Accordingly, although the government has not urged the AEDPA’s time limitation as a bar to
[petitioner]’s petition, I conceive it to be my duty to raise the issue sua sponte.” After discussing the
potential factors bearing upon a determination of timeliness, the court ordered the parties to address
the question in writing.

5) United States ex rel. Galvan v. Gilmore, 997 F.Supp. 1019, 1026 (N.D.Ill. 1998).  The court found
that, “since §2244(d) [the statute of limitations] does not affect this court’s subject matter
jurisdiction over habeas petitions, . . ., the state can waive the . . . timeliness issue by failing to raise
it.” Here, the court found the statute of limitations waived because the state failed to raise it.

6) Davis v. Johnson, 8 F.Supp.2d 897, 900 (S.D.Tex. 1998), aff’d, 158 F.3d 806 (5th Cir. 1998), cert.
denied, 526 U.S. 1074 (1999).  After explaining that the death-sentenced petitioner’s habeas petition
should be time-barred because he failed to file it until approximately one year after expiration of the
extension previously granted, the court proceeded to the merits stating:

Timing rules work both ways: if the state wants to kill a man because his filings are
not on time, it should raise that issue promptly. If limitations applies to Davis,
laches should apply to Johnson. Johnson waited until May 1998 to raise a point it
knew of in May 1997. Responsible government's prompt objection would have
saved everyone time and trouble, especially since the court, Davis, and Johnson are
funded by the taxpayers. Because the government's taking a person's life should
invoke the most awesome governmental accountability, the court will address the
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merits of the petition in an abundance of caution.
7) United States v. Hudson, 2003 WL 22518686 (E.D.Pa. Oct. 23, 2003), op. superseded by 2003 WL

23162435 (Dec. 31, 2003).  The district court applied the Third Circuit’s decision in Robinson v.
Johnson, 313 F.3d 128 (3d Cir. 2002) (government waives statute of limitations defense if it does
not affirmatively assert the defense either in the answer or at the earliest opportunity thereafter) to
reject the government’s statute of limitations defense in this case.  In a rehearing and clarification
of Robinson, the Third Circuit ultimately found that the government had not waived the defense by
failing to raise it in the answer because the case concerned the preliminary question of jurisdiction
over a successive habeas petition.  Here, however, there was no preliminary jurisdictional issue and
the government failed to raise the defense in its answer.  Accordingly, the court concluded that the
defense was waived.

8) Pino v. United States., 2004 WL 1320888 (S.D.N.Y. June 14, 2004).  The district court held the
judicially-created one-year grace period is similar to the statute of limitations and as such is subject
to waiver.  The court further held that like the statute of limitations, the state waives the defense of
failure to file within the grace period if the state fails to raise it at the earliest possible moment, as
the state did in this case.

9) Brodeur v. Patrick, 2005 WL 1126949 (E.D.Pa. May 10, 2005).  The district court granted the
state’s motion to amend its answer to raise the statute of limitations defense after the magistrate
judge noted the petition appeared untimely, but the defense had been waived by the state’s failure
to plead it.  In its answer, the state asserted that the petition “‘was apparently timely filed.’” Relying
upon Long v. Wilson, 393 F.3d 390 (3rd Cir. 2004), which held that “if the state fails to assert the
statute of limitations defense in its answer, it may amend its answer to raise the defense after a
magistrate judge has raised the issue sua sponte, if it does not unduly prejudice the habeas petition,”
the district court permitted the amendment despite the state’s delay of over seventeen months after
the petition was filed to assert the limitations defense because petitioner failed to show that he
suffered prejudice from the delay.  In a separate opinion, the court found the petition untimely.  See
Brodeur v. Patrick, 2005 WL 1126947 (E.D.Pa. May 11, 2005).           
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A. STATUTE OF LIMITATIONS 

2. GRACE PERIOD

COURT OF APPEALS CASES:

1) United States v. Simmonds, 111 F.3d 737, 745-46 (10th Cir. 1997).  In this §2255 case, the court
held that applying the one year limitations period to petitioner “without first affording him a
reasonable time to bring his claim [would be] impermissibly retroactive.” The court went on to
conclude that the one year period set forth in the statute is a “reasonable time” to allow for the filing
of petitions, and held that “prisoners whose convictions became final on or before April 24, 1996
must file their §2255 motions before April 24, 1997.”

2) Calderon v. U.S. Dist. Court for Central Dist. of Cal., 128 F.3d 1283, 1289 (9th Cir. 1997), cert.
denied, 522 U.S. 1099 (1998).  In this mandamus action, the Ninth Circuit held, inter alia, that the
one year time period “did not begin to run against any state prisoner prior to the statute’s date of
enactment,” and therefore “[n]o petition filed on or before April 23, 1997 . . . may be dismissed for
failure to comply with section 101’s time limit.”

3) Burns v. Morton, 134 F.3d 109, 112-113 (3rd Cir. 1998).  The court held that “habeas petitions
filed on or before April 23, 1997, may not be dismissed for failure to comply with §2244(d)(1)’s
time limit.” 

4) Lovasz v. Vaughn, 134 F.3d 146, 148-149 (3rd Cir. 1998).  The Third Circuit held that petitioner,
whose state post-conviction application was pending at the time AEDPA took effect, was entitled
to the one year grace period, and to have that period tolled pursuant to §2244(d)(2): “When AEDPA
took effect on April 24, 1996, Lovasz's second PCRA petition was pending before the Pennsylvania
Supreme Court until September 26, 1996.  Under §2244(d)(2), this period of time ‘shall not be
counted’ as part of sec. 2244(d)(1)’s one- year period of limitation. Thus, Lovasz’s one-year period
did not expire until September 26, 1997.”

5) United States v. Flores, 135 F.3d 1000, 1006 (5th Cir. 1998).  The court held that “petitioners
attacking convictions or sentences which became final prior to the AEDPA’s effective date will be
accorded the one-year post-AEDPA period, commencing on the Act’s effective date, within which
to file for section 2255 relief.”

6) United States v. Hutchinson, 1998 WL 94600 at *2 (10th Cir. March 5, 1998) (unpublished),
cert. denied, 525 U.S. 891 (1998).  The court rejected petitioners’ contention that the AEDPA’s date
of enactment (April 24, 1996) should not be counted in calculating the last day of the one year
statute of limitations period, stating “[o]ur opinion in [United States v.] Simmonds, [111 F.3d 737
(10th Cir. 1997)] which was issued before appellants filed their §2255 motions in district court,
required appellants to file their motions before April 24, 1997, i.e., on or before April 23, 1997.”
Thus, because petitioners filed on April 24, 1997 – one day late – the Tenth Circuit affirmed the
district court’s sua sponte dismissal of their petitions as untimely.

7) Rosa v. Senkowski, 148 F.3d 134, 135-36 (2nd Cir. 1998).  The court stated that “In Ross v. Artuz,
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No. 97-2789 (2nd Cir. June 24, 1998); Joseph v. McGinnis, No. 97-2656 (2nd Cir. June 24, 1998)
(per curiam); and Mickens v. United States, No. 97-2734 (2nd Cir. June 24, 1998), argued in tandem
with the present case and decided today, we have ruled that AEDPA's limitations period does not
bar a § 2254 petition, or a motion pursuant to 28 U.S.C.A. § 2255 (West 1994 & Supp.1998), filed
within one year after the effective date of AEDPA.” Thus, while the district court concluded that the
petition, filed April 8, 1997, was untimely but could not be dismissed because doing so would violate
the Suspension Clause, the Second Circuit simply held that the petition was timely without reaching
the Suspension Clause issue.

8) Mickens v. United States, 148 F.3d 145, 148 (2nd Cir. 1998).  The panel held that “motions filed
pursuant to §2255 within one year after the effective date of AEDPA are not time-barred under the
Act.” A companion decision, Ross v. Artuz, No. 97-2789, established an identical grace period for
§2254 petitions. The court based this decision on the “lack of any reason for a prisoner to have
believed that, Congress having provided a one-year limitations period, the requisite grace period
would be less than one-year,” and on the fact that the “lack of a clear and uniform grace period has
led to diversity in district court decisions among petitioners in seemingly similar circumstances.”
The court concluded by stating that, under its grace period, “motions pursuant to §2255 [and, under
Ross, §2254 petitions] are not barred by the statute of limitations . . . if filed on or before April 24,
1997.”

9) Brown v. Angelone, 150 F.3d 370, 374-375 (4th Cir. 1998).  The Fourth Circuit held that “a
prisoner whose statutory right to seek federal habeas relief accrued prior to the AEDPA must receive
a reasonable period of time after the statute’s effective date to file his petition.” The court went on
to conclude that petitioners whose convictions became final prior to enactment of the AEDPA are
entitled to one full year to file their petitions. In reaching its decision, the court observed that the writ
of habeas corpus is “perhaps the most important remedy in our criminal system and ‘the best and
only sufficient defence of personal freedom.’” (internal citations omitted). The court also remarked
that “[f]air notice obviously carries great import when limiting the time afforded a prisoner to seek
a writ of habeas corpus, the ‘fundamental instrument for safeguarding individual freedom against
arbitrary and lawless state action.’”

10) Ross v. Artuz, 1998 WL 384840 at *6-7 (2nd Cir. June 24, 1998) (unpublished).  The Second
Circuit held that, notwithstanding the “reasonable time” dictum from Peterson v. Demskie, 107 F.3d
92 (2nd Cir. 1997), upon which district courts within the circuit had been relying to dismiss
numerous §2254 and §2255 petitions as untimely, “prisoners should have been accorded a period
of one year after the effective date of AEDPA in which to file a first §2254 petition or a first §2255
motion.” The court reasoned as follows:

a grace period of less than one year for prisoners whose convictions had become
final prior to the effective date of AEDPA would not reasonably have been
anticipated by prisoners; Peterson’s suggestion of less than a one-year period was
not announced in time to give prisoners an adequate opportunity to file their claims
in a "reasonable time" less than one year; and the "reasonable time" formulation
was neither sufficiently clear to prisoners in light of the prior exhaustion
requirements nor sufficiently enlightening to the district courts to ensure uniform
application.

The court also noted that “a grace period of one year means that petitions filed pursuant to §2254
and motion filed pursuant to §2255 are not barred by the statute of limitations established by
AEDPA if filed on or before April 24, 1997.”
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11) Goodman v. United States, 151 F.3d 1335, 1337 (11th Cir. 1998) (per curiam).  The court held that
the one year limitations period does not apply retroactively to federal prisoners whose convictions
became final before passage of the AEDPA, and that such prisoners had one year – until April 23,
1997 – to file their §2255 applications. 

12) Gendron v. United States, 154 F.3d 672, 674 (7th Cir. 1998) (per curiam), cert. denied sub nom.
Ahitow v. Glass, 526 U.S. 1113 (1999).  The Seventh Circuit held that, because §2244(d) did not
begin to run against anyone until April 24, 1996, the district court erred in counting against
petitioner the period between the end of direct review in 1993 and the start of state post-conviction
proceedings in 1994, and the petition was therefore timely filed.

13) Wilcox v. Florida Dept. of Corrections, 158 F.3d 1209, 1210 (11th Cir. 1998) (per curiam). The
Eleventh Circuit extended its holding in Goodman v. United States, 151 F.3d 1335 (11th Cir. 1998)
(establishing one year grace period for filing §2255 motions following enactment of AEDPA), to
§2254 petitions. Applying this decision, the court reversed the district court’s decision to  dismiss
petitioner’s §2254 petition as untimely because it was filed two months after passage of the Act but
more than a year after petitioner’s conviction became final.

14) Fields v. Johnson, 159 F.3d 914 (5th Cir. 1998) (per curiam).  The court held that the previously
recognized one year grace period for filing habeas petitions that would otherwise be barred where
the petitioner’s conviction became final more than one year prior to passage of the AEDPA “is tolled
pending the pursuit of state habeas relief, as per 28 U.S.C. §2244(d)(2).” See also Coleman v.
Johnson, 184 F.3d 398, 401 (5th Cir. 1999) (same).

15) United States v. Craycraft, 167 F.3d 451, 456-457 (8th Cir. 1999).  The Eighth Circuit joined “the
majority of circuits in holding that §2255's one-year time limit did not begin to run prior to April 24,
1996.”

16) Nichols v. Bowersox, 172 F.3d 1068, 1073 (8th Cir. 1999) (en banc).  The Eighth Circuit, sitting
en banc, held that a “one-year filing grace period, beginning on April 24, 1996, shall apply for
habeas petitions where the relevant triggering date under 28 U.S.C. §2244(d)(1) precedes April 24,
1996.” The court expressly reserved judgment on whether that one year period ends on April 23 or
April 24, 1997.

17) Moore v. United States, 173 F.3d 1131, 1134-1135 (8th Cir. 1999). The Eighth Circuit  joined the
Second and Fifth Circuits in concluding “that April 24, 1997 is the final date for filing a motion
within §2255’s one-year grace period.”  

18) Rogers v. United States, 180 F.3d 349, 355 (1st Cir. 1999), cert. denied, 528 U.S. 1126 (2000).  The
First Circuit joined all of the other circuits that have addressed the issue, and held that a one year
grace period applies to the filing of §2255 motions in cases which became final prior to passage of
the AEDPA.  “Therefore,” the court explained, “for causes of action accruing before AEDPA’s
effective date, the grace period for filing a §2255 motion ended on April 24, 1997 ....”

19) Henderson-El v. Maschner, 180 F.3d 984, 985-986 (8th Cir. 1999).  The Eighth Circuit extended
its holding in Moore v. United States, 173 F.3d 1131 (8th Cir. 1998), which provides a one year
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grace period for §2255 motions, to petitions filed by state prisoners under §2254.

20) Gaskins v. Duval, 183 F.3d 8, 10 (1st Cir. 1999).  The First Circuit extended its holding in Rogers
v. United States [see below] to establish a one year grace period for state prisoners challenging
convictions that became final prior to the AEDPA’s effective date. The court further held, along with
“every circuit court that has addressed this issue,” that §2244(d)(2)’s provision for tolling during the
pendency of state collateral proceedings applies to the one year grace period. 

21) Bennett v. Artuz, 199 F.3d 116, 119 (2nd Cir. 1999), aff’d, 531 U.S. 4 (2000).  The Second Circuit
held that “AEDPA’s pending-state-petition tolling provision [§2244(d)(2)] does apply to a petition
challenging a pre-AEDPA conviction.” In context, this holding means that petitioners whose
convictions became final more than one year before passage of the AEDPA are entitled both to the
one year grace period recognized by most federal courts, and to statutory tolling available under
§2244(d)(2). 

22) Peterson v. Gammon, 200 F.3d 1202, 1204-1205 (8th Cir. 2000).  The Eighth Circuit explained that
under Nichols v. Bowersox, 172 F.3d 1068 (8th Cir. 1999) (en banc), “prisoners whose judgments
of conviction became final before the effective date of AEDPA are given a one-year period after that
date, or until April 24, 1997, plus any additional periods during which the statute is tolled.” In this
case, although petitioner’s conviction became final before the AEDPA’s effective date, the court
made clear that “[n]o time before that date should have been used to calculate the period of
limitations.”

23) Newell v. Hanks, 283 F.3d 827, 833 (7th Cir.  2002).  In the course of vacating and remanding the
district court’s dismissal of the §2254 petition in this drug case, the Seventh Circuit settled the
question, which had lingered in this circuit, of when the statute of limitations grace period ended,
holding that “Rule 6(a) applies to the computation of AEDPA’s grace period, and so any habeas

corpus petition filed on or before April 24, 1997, is timely.”       
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A. STATUTE OF LIMITATIONS 

2. GRACE PERIOD

DISTRICT COURT CASES:

1) Breard v. Angelone, 926 F.Supp. 546, 547 (E.D.Va. 1996).  Application of the 180 day limitations
period of 28 U.S.C. § 2263 to a petitioner who, prior to its passage, would not have been time barred,
but upon its passage would be immediately time barred, would infringe the privilege of habeas
corpus and result in a violation of the Suspension Clause. To avoid such a result, the court
interpreted the commencement date of the limitations period to be April 24, 1996. 

2) Flowers v. Hanks, 941 F.Supp. 765, 770 (N.D.Ind. 1996).  The court held that petitioners with
§2254 actions accruing before April 24, 1996 are entitled to a grace period equal to the limitations
period of one year; thus, these petitions must be filed within one year of the effective date of the Act.

3) Duarte v. Hershberger, 947 F.Supp. 146, 147 (D.N.J. 1996).  The court held that petitioner’s
habeas petition, filed ten years after the affirmance of his non-capital convictions on direct appeal,
but only thirteen days after passage of the AEDPA, was not barred by the new one year statute of
limitations. The court noted the hardship that retroactive application of the limitations period would
cause the petitioner, held that the statute applies prospectively only and concluded that petitioner
would have a one year grace period to file his claims.

4) United States ex rel. Smith v. Page, 1997 WL 61446 (N.D.Ill. Feb. 6, 1997).  In fn.5, the court
recognized that §2244(d)’s limitations period, if applicable, would bar petitioner’s habeas petition,
which was filed over four years after he completed direct review. Noting that petitioner filed “just
two months after the new filing deadline became law,” the court decided to “permit him this grace
period and find his petition timely.”

5) Green v. Wharton, 1997 WL 404278 (N.D.Ga. July 15, 1997).  The court held that “the one-year
limitations period is tolled until April 23, 1997 – one year from the date of the AEDPA’a
enactment.”

6) Martin v. Jones, 969 F.Supp. 1058, 1061-62 (M.D.Tenn. 1997).  The court held that a one year
grace period is appropriate to allow petitioners with claims accruing prior to the enactment of the
AEDPA to file habeas petitions. 

7) Kapral v. United States, 973 F.Supp. 495 (D.N.J. 1997). The court recognized a one year grace
period extending to April 24, 1997 for petitioners with pre-existing claims, but concluded that
petitioner’s motion was time barred because his case was finally decided by the court of appeals on
February 6, 1996, and his §2255 motion was not filed until April 29, 1997.

8) Dickerson v. Stalder, 975 F.Supp. 831, 833 (E.D.La. 1997).  The court held “that prisoners whose
convictions became final on or before April 24, 1996, have up to one year after the enactment of the
AEDPA or April 24, 1997 to file their petitions.” The court acknowledged the Second Circuit’s
“reasonable grace period” holding in Peterson v. Demskie, 107 F.3d 92 (2nd Cir. 1997), but reasoned
that, “[t]he problem with the "reasonable grace period" standard is where to draw the line ... A clear
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bright line of one-year is the surest approach to promoting consistency in line with due process
concerns and avoiding inconsistent and arbitrary rulings.

9) Parker v. Johnson, 988 F.Supp. 1474, 1475-76 (N.D.Ga. 1998).  In this non-capital case, the court
held that a “one year grace period from enactment of the AEDPA is a reasonable time in which to
file a habeas petition.” 

10) Housley v. United States, 1998 WL 668115 at *1-2 (M.D.Fla. Sept. 21, 1998).  The court held that,
under the one year limitation period applicable to §2255 motions, petitioners whose convictions
became final prior to passage of the Act, and who file on or before April 24, 1997, are not time-
barred. In reaching this conclusion, the court acknowledged the Eleventh Circuit’s indication in
Goodman v. United States, 151 F.3d 1335 (11th Cir. 1998), that the one-year grace period runs until
April 23, 1997, but noted that the court arrived at that date with “no analysis,” and that the precise
date the period should end was not before the court of appeals in that case. Because the petitioner
in this case filed on April 24, 1997, however, the question was squarely presented, which required
the court to “look further to determine when the one year period ends.” That inquiry led the court
to follow the Fifth Circuit’s decision in Flanagan v. Johnson, 154 F.3d 196 (5th Cir. 1998), which
relied on F.R.Civ.P. 6(a) to find that the one year period should exclude April 24, 1996, the date of
enactment, and include April 24, 1997, as the last day of the year.

11)       Alves v. Matesans, 20 F.Supp.2d 135, 136-137 (D.Mass. 1998).  The court adopted the “bright line”
rule that “where a prisoner’s conviction became final at anytime prior to April 24, 1996, he has one
year from that date to file a petition for habeas corpus relief.” 

 

12)       Diaz v. Mantello, 47 F.Supp.2d 485, 487 (S.D.N.Y. 1999).  The district court held that “the tolling
provision of section 2244(d)(2) of the AEDPA applies to those petitions covered by the one-year
grace period announced in Ross [v. Artuz, 150 F.3d 97 (2nd Cir. 1998)].

13)      Huenefeld v. Maloney, 62 F.Supp.2d 211, 218 (D.Mass. 1999), aff’d, 248 F.3d 1126 (1st Cir.
2001).  The court concluded that “the tolling provisions of §2244(d)(2) do apply to the judge made
grace period ....”     
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A. STATUTE OF LIMITATIONS 

3. TRIGGERING EVENTS – §2244(d)(1)(A) - (D); §2255 PARA. 6

COURT OF APPEALS CASES:

1) Flanagan v. Johnson, 154 F.3d 196, 197 (5th Cir. 1998).  The Fifth Circuit held that although
petitioner did not file a petition for certiorari in the Supreme Court following affirmance on direct
appeal, his conviction became final for purposes of § 2244(d) at the expiration of the ninety days in
which he could have done so.

2) Sierra v. Evans, 1998 WL 712578 at *2 (10th Cir. Oct. 13, 1998) (unpublished).  The court
reversed the district court’s order dismissing petitioner’s §2254 petition as untimely. In reaching this
decision, the court of appeals agreed with petitioner that information involving admissions by a DEA
chemist that she had lied about the results of tests she claimed to have performed in a number of
cases could not have been discovered through the exercise of due diligence prior to the date on
which this information appeared in newspapers. The court therefore concluded that the limitations
period with respect to petitioner’s claim or claims arising out of this information was extended
pursuant to §2244(d)(1)(D), and that petitioner could not, as the district court reasoned, reasonably
have been expected to have discovered the chemist’s misconduct through discovery or cross-
examination at trial.

3) Gendron v. United States, 154 F.3d 672, 674 (7th Cir. 1998) (per curiam), cert. denied sub nom.
Ahitow v. Glass, 526 U.S. 1113 (1999).  The Seventh Circuit consolidated the appeals of a §2255
and a §2254 petitioner in order to address the “question of when a judgment is considered to be
final” for purposes of the new limitations periods. After observing that §2255 starts the limitations
period from “‘the date on which the judgment of conviction becomes final,’” while §2244(d)(1)(A),
which applies to §2254 petitioners, starts the limitations period from “‘the date on which the
judgment became final by the conclusion of direct review or the expiration of time for seeking such
review,’” the court reasoned and held as follows:

In §2244, Congress expressly included the period for seeking review whether or not
a petitioner elected to avail himself of the opportunity. Because similar language is
absent in § 2255, we conclude that Congress intended to treat the period of
limitations differently under the two sections. Accordingly, we hold that federal
prisoners who decide not to seek certiorari with the Supreme Court will have the
period of limitations begin to run on the date this court issues the mandate in their
direct criminal appeal. Any other reading of the statutes would render the additional
language in §2244 meaningless, a result we must avoid.

[Editor’s Note:  The Seventh Circuit’s treatment of the “finality” of federal convictions was
subsequently repudiated in Clay v. United States, 537 U.S. 522, 532 (2003) (“for federal criminal
defendants who do not file a petition for certiorari with this Court on direct review, §2255’s one-year
limitation period starts to run when the time for seeking such review expires”)]

Turning to the §2254 appeal, the court found that petitioner’s direct appeal became final
when his time to seek leave to appeal the Illinois Appellate Court’s decision to the Illinois Supreme
Court expired. However, in footnote 2 the court expressly reserved the question “whether §2244's
‘direct review’ includes the time a state prisoner, who files for leave to appeal to a state supreme
court, is given to seek certiorari with the United States Supreme Court.” 
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4) Smith v. Bowersox, 159 F.3d 345, 347-348 (8th Cir. 1998), cert. denied, 525 U.S. 1187 (1999). 
In this Missouri capital case, the state pursued an interlocutory appeal of the district court’s order
allowing petitioner one year from the date on which the Supreme Court denied certiorari on direct
appeal to file his federal habeas petition. The Eighth Circuit rejected the state’s argument that the
phrase “conclusion of direct review” as used in §2244(d)(1)(A) refers to the conclusion of state court
review, as opposed to time spent pursuing a writ of certiorari in the United States Supreme Court.
The court explained its reasoning and held as follows:

Review of a state criminal conviction by the Supreme Court of the United States is
considered direct review of the conviction. . . . Moreover, there is a well-established
body of federal case law that interprets the phrase "final by the conclusion of direct
review" to include an opportunity to seek certiorari.  When Congress elects to use
terminology that has become commonplace in court decisions in a particular field
of law, the rules of statutory construction call for us to define the statute's terms in
harmony with that accepted judicial meaning. . . . Thus, a chance to solicit review
of constitutional issues before the United States Supreme Court, after the end of
state court proceedings, properly falls within the meaning of “final by the
conclusion of direct review.”
We conclude that the running of the statute of limitations imposed by  §
2244(d)(1)(A) is triggered by either (I) the conclusion of all direct criminal appeals
in the state system, followed by either the completion or denial of certiorari
proceedings before the United States Supreme Court; or (ii) if certiorari was not
sought, then by the conclusion of all direct criminal appeals in the state system
followed by the expiration of the time allotted for filing a petition for the writ.

(Internal citations omitted). Thus, the court affirmed the district court’s order establishing the due
date for petitioner’s §2254 petition one year from the date on which the Supreme Court denied his
petition for certiorari.

5) Kapral v. United States, 166 F.3d 565 (3rd Cir. 1999).  The Third Circuit held that “a judgment of
conviction does not become ‘final’ within the meaning of §2255 until the Supreme Court affirms the
conviction and sentence on the merits or denies a timely filed petition for certiorari. . . . In addition,
if a defendant does not file a certiorari petition, the judgment of conviction does not become ‘final’
until the time for seeking certiorari review expires.” 166 F.3d at 569. In so holding, the court rejected
the district court’s rationale that, because the Supreme Court rarely grants certiorari to federal
prisoners on direct appeal, and because fair appellate review is afforded prisoners by the courts of
appeals, the time for seeking certiorari should not be included when determining a date of finality. 

The court based its decision on several factors. First, looking to the dictionary definitions
of “final,” the court reasoned that “[i]t is the action of the Supreme Court in ruling on the certiorari
petition that brings about closure on direct review and elevates the decision of the court of appeals
to a level of finality that is ‘the last in place, order or time,’ ‘precludes further controversy on the
questions passed upon,’ and is ‘a decision from which no appeal or writ of error can be taken.’” 166
F.3d at 570. Unlike the district court, the Third Circuit found that “[r]ecognizing that one is allowed
90 days to file a petition for certiorari does not mitigate the congressional objective of imposing time
limits where none previously existed.” 166 F.3d at 571; see also 166 F.3d at 573 (“We do not believe
that the collateral review process will be slowed in any meaningful way if defendants are afforded
90 days to consult with counsel and to consider whether it would be appropriate to exercise their
right to seek certiorari review”). Second, the court could discern “no reason to believe that Congress
intended to adopt a definition of finality in §2255 that is inconsistent with the concept of finality
under a Teague analysis. Under the Supreme Court’s Teague decisions, the court explained, finality

St. of Lims -- Triggering Events  258 -- CTA



is defined as either “the date the Supreme Court denies certiorari” or “the date the time for filing a
timely petition for a writ of certiorari expires.” 166 F.3d at 572 (citations omitted). 

Additionally, the court expressly rejected the Seventh Circuit’s decision in Gendron v.
United States, 154 F.3d 672 (7th Cir. 1998) (per curiam), which relied on the inference that
differences in the language of §2244(d)(1)(A) and §2255 indicate Congress’ intent to treat the
question of finality differently for state and federal prisoners. The inference drawn by the Seventh
Circuit flows from §2244(d)(1)(A)’s “by the conclusion of direct review or the expiration of the time
for seeking such review” language, and the absence of similar language in §2255's limitations
provision. The Third Circuit declined to follow the Seventh Circuit’s reasoning because, in its view,
the “analysis affords [in]adequate weight to the context of collateral proceedings,” and because the
Seventh Circuit did not consider “the wording of the limitations provision contained in Chapter 154
. . ..” 166 F.3d at 573. While the Third Circuit found that the differences between §2244(d)(1)(A)
and §2255 were “not sufficient” to warrant the conclusion that Congress intended different
definitions of finality in §2254 and §2255 cases under Chapter 153, it did find additional support for
its own conclusions in §2263's limitations provision. There, Congress prescribed a 180 day period
commencing “after final State court affirmance . . . on direct review . . . ,” and provided for tolling
during the pendency of a petition for certiorari. From this, the court concluded that, “[h]ad Congress
intended the limitations period to begin upon the conclusion of an appeal as of right, it would have
provided for tolling to allow for a petition for certiorari to be acted upon, just as it did in Chapter
154.” 166 F.3d at 576.

6) Adams v. United States, 173 F.3d 1339, 1341-1342 (11th Cir. 1999). The Eleventh Circuit held
“that the receipt by this Court of the Supreme Court’s denial of certiorari does not govern when a
‘judgment becomes final’ for the purposes of the AEDPA’s one-year limitations period.”

7) Nelson v. United States, 184 F.3d 953, 954-955 (8th Cir. 1999), cert. denied, 528 U.S. 1029 (1999). 
Affirming the district court’s dismissal of petitioner’s §2255 motion as untimely, the court stated that
“[t]he retroactivity issue [presented by §2255(3) [the §2255 counterpart to §2244(d)(1)(C))] is
governed by the test explained in Teague v. Lane . . .” The court then expressed its agreement with
the Sixth Circuit’s decision in In re Green, 144 F.3d 384 (6th Cir. 1998), that the Supreme Court’s
decision in Old Chief v. United States, 519 U.S. 172 (1997), does not fall within either Teague
exception, and therefore does not apply retroactively to cases on collateral review. Thus, the court
rejected petitioner’s contention in this case that his §2255 motion was timely because it was filed
within one year of the decision in Old Chief.

8) United States v. Lloyd, 188 F.3d 184, 187-188 (3rd Cir. 1999).  In this §2255 case, the Third
Circuit held that the Supreme Court’s decision in Bousley v. United States, 523 U.S. 614 (1998), to
apply its earlier decision in Bailey v. United States, 516 U.S. 137 (1995), retroactively to cases on
collateral review does fall within subsection (3) of §2255’s limitations period. The court explained
that Bailey “amounted to recognition of a new right on the part of defendants whose conduct did not
meet th[e] test [established in Bailey] to be free from the associated penalties. That the right is
founded on statutory interpretation rather than on a new rule of constitutional law is of no moment
for purposes of the limitation period under §2255.” Expanding on this idea in footnote 8, the court
noted that it “read[s] the requirement of a newly recognized right [in §2255’s limitations provision]
as broader than the ‘new rule of constitutional law’ expressly required for second or successive
§2255 motions.” Finally, the court indicated that it “need not decide whether a right must be made
applicable on collateral review by the Supreme Court in order to commence the limitations period
[pursuant to subsection (3) of §2255's limitations provision], or whether its retroactive application
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by the Court of Appeals for the Circuit encompassing the District Court in which a prisoner was
sentenced will suffice, because [petitioner’s] petition . . . was timely under either rule.”

9) United States v. Valdez, 195 F.3d 544, 547 (9th Cir. 1999).  The court held that, for purposes of
determining the start of the one year limitations period in §2255 cases, “the Supreme Court’s
recognition of a statutory right,” as opposed to a constitutional right as expressly required in §2254
cases by §2244(d)(1)(C), “will suffice under §2255(3).”  The court based this determination
primarily upon Congress’ failure to include the word “constitutional” in §2255(3), as it had done in
§2244(d)(1)(C).  Additionally, the court found that where the Supreme Court recognizes a new right
in one decision, but does not make it retroactively applicable to cases on collateral review until a
subsequent decision, the limitations period begins to run pursuant to §2255(3) at the time of the
second decision.

10) United States v. Burch, 202 F.3d 1274, 1276 (10th Cir. 2000). The Tenth Circuit joined the Third
Circuit in holding that, “for purposes of determining when the limitations period in 28 U.S.C.
§2255(1) begins to run if a defendant does not petition the United States Supreme Court for a writ
of certiorari after her direct appeal, her judgment of conviction is final after the time for seeking
certiorari review has expired.”  In footnote 3, the court noted that, “[a]pplying Supreme Court Rule
16.3, we conclude in United States v. Willis, 202 F.3d 1279, 1280-81 (10th Cir. 2000) (a case being
issued contemporaneously with this case) that a judgment of conviction is final when the United
States Supreme Court denies certiorari, notwithstanding the possibility that the petitioner could seek
rehearing of the denial of certiorari, unless, of course, the Supreme Court actually suspends its denial
of certiorari pursuant to Supreme Court Rule 16.3.”

11) United States v. Colvin, 204 F.3d 1221, 1225 (9th Cir. 2000).  A majority of the Ninth Circuit panel
held that, in cases in which the court of appeals “either partially or wholly reverse[s] a defendant’s
conviction or sentence, or both, and expressly remand[s] to the district court . . . the judgment does
not become final, and the statute of limitations does not begin to run, until the district court has
entered an amended judgment and the time for appealing that judgment has passed.”

12) United States v. Gamble, 208 F.3d 536, 537 (5th Cir. 2000) (per curiam).  Joining the “developing
majority,” the Fifth Circuit held that, for purposes of calculating §2255’s limitations period, a federal
conviction “becomes final, and the one-year period begins to run, upon expiration of the time for
seeking certiorari in the U.S. Supreme Court, even where, as here, the appellant has not actually filed
such a petition.”

13) United States v. Garcia, 210 F.3d 1058, 1060 (9th Cir. 2000).  Disagreeing with the Seventh
Circuit’s decision in Gendron v. United States, the court held that “the one-year limitations period
for a federal prisoner who does not file a petition for a writ of certiorari begins to run when the time
for filing the petition expires.  The Supreme Court’s definition of ‘final’ in Griffith [v. Kentucky, 479
U.S. 314 (1987),]  is consistent with Congress’s definition of ‘final’ in §2244(d)(1).  . . . We can
discern no reason to treat state and federal prisoners differently for the purposes of the limitations
period.” 

14) United States v. Marcello, 212 F.3d 1005 (7th Cir. 2000), cert. denied, 531 U.S. 878 (2000).  The
court held that “[w]hen the Supreme Court denies certiorari, a defendant’s judgment of conviction
is final.”  212 F.3d at 1008.  In so holding, the court rejected petitioners’ contention that finality does
not occur until a certiorari denial is filed and docketed with the court of appeals.  Next, the court
construed the statute of limitations’ “one year” language to mean the anniversary of the Supreme
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Court’s denial of certiorari.  More specifically, the court held:
[B]ecause the anniversary date is clear and predictable and therefore easier for
litigants to remember, for lawyers to put in their tickler files, and for courts to
administer, we adopt the anniversary rule. The first day of the 1- year limitation
period is the day after the Supreme Court denies certiorari, giving defendants until
the close of business on the anniversary date of the certiorari denial to file their
habeas motion. The anniversary date will be the last day to file even when the
intervening period includes the extra leap year day.

212 F.3d at 1010.
Applying this holding to petitioners, who filed one day after their anniversary date, the court

affirmed the district court’s dismissal of their motions as untimely.

15) Easterwood v. Champion, 213 F.3d 1321, 1323-1324 (10th Cir. 2000).  Applying §2244(d)(1)(D),
the Tenth Circuit agreed with petitioner that factual information set forth in a court opinion which
subsequently forms the basis for a prisoner’s claim for habeas relief “is discoverable by ‘due
diligence’ on the date the opinion became accessible in the prison law library, not the date the
opinion was issued.”  In this case, the information concerned a state psychiatric expert who testified
at petitioner’s 1979 trial and who, as announced in Williamson v. Ward, 110 F.3d 1508 (10th Cir.
1997), was later determined to have been suffering from severe untreated bipolar disorder which may
have impaired his diagnostic judgment.

16) Hepburn v. Moore, 215 F.3d 1208, 1209 (11th Cir. 2000) (per curiam). Vacating the district
court’s dismissal of petitioner’s §2254 petition as untimely, the Eleventh Circuit held that the
limitations period for petitioner’s claim that his rights were violated when he was denied counsel
during resentencing on state convictions ran “from the date of the resentencing judgment and not the
date of the original judgment.” 

17) Wims v. United States, 225 F.3d 186, 190-191 (2nd Cir. 2000).  Vacating the district court’s
dismissal of petitioner’s §2255 motion under Rule 4(b), the Second Circuit found that “the five-
month delay between September 1997 [when petitioner instructed counsel to file a direct appeal] and
February 1998 – one year before [petitioner] sought habeas relief [challenging counsel’s failure to
perfect the appeal] – is not so clearly unreasonable [for purposes of determining timeliness under
§2255(4)] that it plainly appears from the face of appellant’s petition and supporting papers that he
is barred from habeas relief.”  In reaching this conclusion, the court explained that “Section 2255(4)
is not a tolling provision that extends the length of the available filing time by excluding certain
periods that post-date the start of the limitations clock from the calculation of how much time has
run.  Rather, it resets the limitations period’s beginning date, moving it from the time when the
conviction became final . . . to the later date on which the particular claim accrued.”

18) Minter v. Beck, 230 F.3d 663, 666 (4th Cir. 2000).  The Fourth Circuit rejected petitioner’s
contention that unfavorable state law rendering a state court double jeopardy challenge to his
conviction futile constituted an “impediment” to filing for post-conviction relief within the meaning
of §2244(d)(1)(B).  The court observed that the terms “impediment” and “futile” “are far from
synonymous,” and concluded that, “while an effort by [petitioner] to obtain habeas relief prior to [the
change in governing law] may have been incapable of producing a successful result, the effort itself
was still possible,” and the unfavorable state law cited by petitioner was therefore “never an
impediment to [his] filing a timely §2254 petition.”  For these same reasons, the court further held
that the district court abused its discretion in finding petitioner eligible for equitable tolling.
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19) Whalem/Hunt v. Early, 233 F.3d 1146, 1148 (9th Cir. 2000) (en banc).  Before the district court,
petitioner opposed the state’s motion to dismiss his facially untimely §2254 petition with a
declaration stating that his prison law library “did not have legal materials describing the AEDPA
until June 1998,” and that petitioner himself “‘had no knowledge of any limitations period’ prior to
December 1998.”  From these allegations, petitioner argued alternatively that the unavailability of
information about the AEDPA constituted an “impediment” to filing within the meaning of
§2244(d)(1)(B), and that these same circumstances justify equitable tolling of the limitations period. 
The district court rejected these contentions, but the Ninth Circuit “d[id] not agree  . . . that there are
no circumstances consistent with petitioner’s petition and declaration under which he would be
entitled to a finding of an ‘impediment’ under §2244(d)(1)(B) or to equitable tolling.”   Because the
factual record was inadequate to determine whether petitioner should prevail on the limitations issue,
however, the court remanded “for appropriate development of the record.”  Judge Tashima, joined
by Judges Trott and Berzon, concurred. 

20) Bronaugh v. State of Ohio, 235 F.3d 280, 286-287 (6th Cir. 2000).  Taking an unusual approach
to applying §2244(d), the Sixth Circuit reversed the district court’s dismissal of petitioner’s §2254
petition as untimely by holding that an out of time motion to reopen his direct appeal should be
treated as part of direct appeal, not collateral review, and that the pendency of the motion tolled the
limitations period under §2244(d)(1)(A), not §2244(d)(2). 

21) Williams v. Artuz, 237 F.3d 147, 151 (2nd Cir. 2001), cert. denied, 534 U.S. 924 (2001). 
Clarifying an arguable ambiguity in its earlier case law on this issue, the Second Circuit held that
“the AEDPA limitations period specified in section 2244(d)(1)(A) does not begin to run until the
completion of direct appellate review in the state court system and either the completion of certiorari
proceedings in the United States Supreme Court, or – if the prisoner elects not to file a petition for
certiorari – the time to seek direct review via certiorari has expired.” 

22) Locke v. Saffle, 237 F.3d 1269-1271 (10th Cir. 2001).  Rejecting the state’s interlocutory appeal
of the district court’s determination that petitioner’s §2254 petition was timely filed, the Tenth
Circuit held as follows:

[Under §2244(d)(1)(A)] a petitioner’s conviction is not final and the one-year
limitation period for filing a federal habeas petition does not begin to run until –
following a decision by the state court of last resort – “after the United States
Supreme Court has denied review, or, if no petition for certiorari is filed, after the
time for filing a petition for certiorari with the Supreme Court has passed.” . . . To
the extent that other cases in this circuit may be read to suggest otherwise, . . ., those
cases are not to be cited.

(quoting  Rhine v. Boone, 182 F.3d 1153, 1155 (10th Cir. 1999)) (additional citations and footnote
omitted).

23) Searcy v. Carter, 246 F.3d 515, 519 (6th Cir. 2001), cert. denied, 534 U.S. 905 (2001).  The Sixth
Circuit held that “although the filing of [petitioner’s] motion for a delayed appeal [three years after
his direct appeal was completed] may have tolled the running of the one-year statute [of limitations],
it did not cause the statute to begin running anew when the state court denied the motion.”  

24) United States v. Sanders, 247 F.3d 139, 142-143 (4th Cir. 2001), cert. denied, 534 U.S. 1032
(2001).  In this §2255 case, the Fourth Circuit panel rejected petitioner’s contention that his
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conviction did not become final for purposes of calculating the limitations period until the
completion of his resentencing pursuant to Fed. R. Crim. Pro. 35(b).  In support of this conclusion,
the court relied upon 18 U.S.C. §3582, which “establishes that a modification of a sentence does not
affect the finality of a criminal judgment.”

25) United States v. Lopez, 248 F.3d 427 (5th Cir. 2001), cert. denied, 534 U.S. 898 (2001).  The Fifth
Circuit held that the Supreme Court’s decision Richardson v. United States, 526 U.S. 813 (1999)
(requiring that jury be instructed to reach unanimous verdict on specific violations comprising a
“continuing series of violations”), “creates a new statutory right for purposes of [§2255(3)].” 248
F.3d at 430.  In so holding, the court expressly read §2255(3) – which triggers the one-year limitation
period on the “date on which the right asserted was initially recognized by the Supreme Court, if that
right has been newly recognized by the Supreme Court and made retroactively applicable to cases
on collateral review” – to “comprehend[] statutory rights as well [as constitutional rights].” 248 F.3d
at 430.  The court further held that “§2255(3) does not require that the retroactivity determination
must be made by the Supreme Court itself,” but can instead be made by lower federal courts.  248
F.3d at 432. Proceeding to that determination here, the court found that “Richardson is generally
retroactively applicable on collateral review.”  248 F.3d at 432.  Finally, the court interpreted
§2255(3)’s “date on which the right asserted was initially recognized by the Supreme Court” clause
to mean that a new rule triggers the limitations period “on the date the Supreme Court acknowledges
the right,” not on the (perhaps subsequent) date on which the retroactive applicability of that right
is determined. 248 F.3d at 433.  Applying these conclusions to petitioner, the court found his §2255
motion timely, but refused to reach the merits because petitioner had not shown prejudice to
overcome the procedural default he committed when he failed to raise his Richardson-style claim
on direct appeal.  See 248 F.3d at 433.

26) Montenegro v. United States, 248 F.3d 585, 591 (7th Cir. 2001).  In the course of upholding the
dismissal of petitioner’s §2255 motion as untimely, the Seventh Circuit concluded that a district
court’s determination with respect to “due diligence” for purposes of §2255 para. 6(4) should be
reviewed on appeal for “clear error,” not for “abuse of discretion.” 

27) Hasan v. Galaza, 254 F.3d 1150, 1154-1155 (9th Cir. 2001).  The Ninth Circuit panel reversed the
district court’s dismissal of petitioner’s §2254 petition as untimely, and remanded for additional fact
development.  In concluding that the petition had not been timely filed, the district court rejected
petitioner’s contention that, under §2244(d)(1)(D), the one year period should not have begun to run
until the date he discovered the facts suggesting he had been prejudiced by his counsel’s failure to
pursue a claim of juror misconduct in the trial court.  The court reasoned that, because petitioner
knew that counsel had not pursued the claim, and had therefore performed in an arguably deficient
manner, he knew enough to have raised his ineffective assistance claim.  The Ninth Circuit
disagreed, noting that “the situation changed materially” when petitioner learned during post-
conviction proceedings of facts, previously denied by the state in its pleadings, indicating that a third
person who had contact with one of petitioner’s jurors had romantic ties to one of the prosecution’s
witnesses.  “Only then,” the Ninth Circuit explained, “did [petitioner] have a good faith basis for
arguing prejudice” to support his ineffective assistance claim.  The court explained its decision to
remand the case as follows:

Because there is no evidence in the record from which it can be determined when
with the exercise of due diligence [petitioner] could have discovered the
relationship between [the third person and the prosecution witness] (or any other
factual predicate to support the prejudice prong of his ineffective assistance of
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counsel claim), this case must be remanded for further factual findings on that issue. 
If [petitioner] did not have, or with the exercise of due diligence could not have had,
knowledge of the factual predicate of both elements of his claim until on or after
May 24, 1996, his June 1, 1998 filing was timely.

28) United States v. Wilson, 256 F.3d 217, 220 (4th Cir. 2001), cert. denied, 534 U.S. 1086 (2002). 
The Fourth Circuit held that its remand of petitioner’s conspiracy conviction with instructions to
vacate did not prevent his other two convictions from becoming final following the denial of his
petition for certiorari challenging their affirmance on direct appeal.  The court explained that “[w]e
did not regard the various counts upon which [petitioner] was convicted as a unified whole.  Nor
apparently did [petitioner], who subsequently sought Supreme Court review of only his CCE and
firearms convictions.”  

29) Wixom v. Washington, 264 F.3d 894 (9th Cir. 2001), cert. denied, 534 U.S. 1143 (2002).  The
Ninth Circuit affirmed the district court’s dismissal of petitioner’s §2254 petition as untimely,
finding that petitioner’s conviction became “final” on the date of the Washington Court of Appeals’
denial of his motion to modify its ruling, not on the date that court’s mandate issued.  The court
reached this conclusion based on its review of the Washington Rules of Appellate Procedure, which
provide that an appellate court’s denial of a request to modify a ruling “terminates review
unconditionally,” while issuance of a mandate does not.  264 F.3d at 897.  In making this
determination, the court declined to rely on the Washington state courts’ interpretation of “final” for
purposes of their own limitations period as meaning “the date at which the mandate issues.”  264
F.3d at 898 n.4.  The court explained that the state courts’ interpretation “is their prerogative,” but
“[w]e . . . are constrained by Congress’s definition of the term [‘final’].” Id. See also 264 F.3d at 898
(“§2244 . . . provides the exclusive means of determining the finality of a conviction for federal
habeas purposes . . .”).

30) Trenkler v. United States, 268 F.3d 16 (1st Cir. Oct. 16, 2001).  The First Circuit held that “the
statute of limitations for a §2255 motion begins to run upon the completion of a prisoner’s direct
appeal from the judgment of conviction, notwithstanding any subsequent proceedings under Rule
33,” and that “there is no statutory basis for tolling the limitations period while the prisoner seeks
post-conviction relief under Rule 33.” 268 F.3d at 18. Additionally, the court rejected petitioner’s
alternative request for equitable tolling for the time during which his Rule 33 motion was pending.
See 268 F.3d at 24-27. 

31) United States v. Hopkins, 268 F.3d 222, 227 (4th Cir. 2001).  The Fourth Circuit affirmed the
district court’s dismissal of petitioner’s §2255 motion, holding that the Supreme Court’s decision
in Florida v. J.L., 529 U.S. 266 (2000), “does not initially recognize a new right under §2255,” and
therefore cannot be relied upon to have started the limitations clock pursuant to §2255 para. 6(3).

32) Brackett v. United States, 270 F.3d 60 (1st Cir. 2001), cert. denied, 535 U.S. 1003 (2002).  The
First Circuit panel affirmed the district court’s dismissal of petitioner’s §2255 motion as untimely. 
Petitioner’s motion sought to set aside his federal sentence as a career offender on the ground that
the two state court convictions on which his career offender status were founded had been vacated. 
The timeliness of the §2255 motion turned on whether the one year limitations period began to run
on the date petitioner became aware of the facts establishing the invalidity of the state convictions,
or the date on which the state convictions were actually vacated.  After a lengthy discussion of the
importance of finality, and the opportunities for abuse in a system permitting prisoners to wait for
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extended periods before seeking to undo state convictions used to enhance federal sentences, the
court held as follows:  “[T]he operative date under §2255(4) [starting the limitations period on “the
date on which facts supporting the claim or claims presented could have been discovered through
the exercise of due diligence] is not the date the state conviction was vacated, but rather the date on
which the defendant learned, or with due diligence should have learned, the facts supporting his
claim to vacate the state conviction.” 270 F.3d at 68.  In this case, petitioner’s challenges to his state
convictions were premised on his allegation that he was drunk during his plea colloquies.  This and
other factors caused the court to remark that “nothing about his case suggests that the equities are
in [petitioner]’s favor.”  270 F.3d at 71. 

33) United States v. Segers, 271 F.3d 181, 186 n. 4 (4th Cir. 2001), cert. denied, 535 U.S. 943 (2002). 
The Fourth Circuit noted that the filing of a petition for rehearing of the denial of certiorari does not
affect finality for purposes of  AEDPA’s one-year limitation period.

34) United States v. Schwartz, 274 F.3d 1220, 1223-1224 (9th Cir. 2001).  Affirming the dismissal of
petitioner’s §2255 motion as untimely, the Ninth Circuit rejected petitioner’s contention that
“because her sentence could have been further reduced under Rule 35 [FRCrP] if she rendered
additional substantial assistance [pursuant to her plea agreement], her sentence was not final and her
claims were not ripe until her co-defendants’ appeals were concluded.”   The court likewise rejected
petitioner’s assertion that “it would be fundamentally unfair to commence the running of the statute
of limitations during the period when the government could have declared her plea agreement ‘null
and void.’”  In reaching these conclusions, the court relied on 18 U.S.C. §3582(b).

35) Donovan v. Maine, 276 F.3d 87, 91-92 (1st Cir. 2002).  The First Circuit affirmed the district
court’s dismissal of petitioner’s §2254 petition as untimely.  In so doing, the court rejected
petitioner’s contention that his conviction should be deemed “final” three days later than the district
court found it to be because he was entitled, pursuant to FRCP 6(e), to the benefit of the time it took
for him to receive notice by mail of the state court’s affirmance of his conviction. The court reasoned
that “Rule 6(e) cannot serve to enlarge the time period for filing a petition for certiorari following
entry of a judgment affirming a criminal conviction. [citations omitted]  Consequently, there is no
basis for additional tolling.” 

36) Nelson v. Hvass, 280 F.3d 872, 873-874 (8th Cir. 2002).  Reversing the district court’s dismissal
of petitioner’s §2254 petition as untimely, the Eighth Circuit held that petitioner’s conviction did
not become final for purposes of §2244(d)(1)(A) until the Minnesota Supreme Court’s denial of his
request for review of the state court of appeals’ consolidated decision affirming his conviction and
the denial of post-conviction relief.  The issue arose because, after his conviction, petitioner
followed the Minnesota custom of initiating a direct appeal, then requesting that it be stayed to allow
him to pursue collateral review.  In response, the state court of appeals followed its own custom of
dismissing petitioner’s appeal and remanding his case for collateral review proceedings.  Once those
proceedings concluded, the court of appeals reviewed petitioner’s direct and collateral review claims
in a consolidated appeal.  Assessing this procedure in the context of §2244(d)(1)(A), the Eighth
Circuit held that “‘direct review’ of [petitioner]’s judgment of conviction did not conclude until . .
. the Minnesota Supreme Court denied review of the Minnesota Court of Appeals’ judgment
[affirming the conviction and denial of post-conviction relief].  This marked the end of his direct
appeals and began the running of the AEDPA limitations period.

37) Kaufmann v. United States, 282 F.3d 1336, 1338-1339 (11th Cir. 2002), cert. denied, 537 U.S. 875
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(2002).  After recognizing that “the circuit courts that have addressed the question are split,” the
Eleventh Circuit “join[ed] the Third, Fifth, Ninth, and Tenth Circuits in holding that even when a
prisoner does not petition for certiorari, his conviction does not become ‘final’ for purposes of
§2255(1) until the expiration of the 90-day period for seeking certiorari.”  Spelling out the practical
meaning of this holding, the court explained as follows:

[A] “judgment of conviction becomes final” within the meaning of §2255 as
follows: (1) if the prisoner files a timely petition for certiorari, the judgment
becomes “final” on the date on which the Supreme Court issues a decision on the
merits or denies certiorari, or (2) the judgment becomes “final” on the date on
which the  defendant's time for filing such a petition expires.

38) Giesberg v. Cockrell, 288 F.3d 268, 271 (5th Cir. 2002), cert. denied, 537 U.S. 1072 (2002).  In this
non-capital Texas murder case, the Fifth Circuit rejected petitioner’s contention that his conviction
did not become final until the United States Supreme Court denied his timely petition for rehearing
following the denial of certiorari, holding that petitioner’s “conviction was final, for purposes of
AEDPA’s one-year limitations period, when his petition for certiorari was denied by the Supreme
Court.”

39) United States v. Dodson, 291 F.3d 268, 274 (4th Cir. 2002). The Fourth Circuit vacated the district
court’s dismissal of petitioner’s §2255 motion as untimely, finding that his judgment of conviction
on a multi-count indictment did not become final for purposes of §2255 ¶6(1) until the completion
of appellate proceedings on the result of the district court’s resentencing of petitioner after some of
his initial sentences were vacated on his initial direct appeal.  Relying on Deal v. United States, 508
U.S. 129 (1993), the court explained that “when , as here, convictions and sentences arise from a
multicount indictment, a single judgment of conviction results. Thus, there is a strong presumption
that Congress generally intended that convictions and sentences on all counts become a final
judgment of conviction for purposes of §2255 ¶ 6(1) at the same time.”

40) Aron v. United States, 291 F.3d 708 (11th Cir. 2002).  In this §2255 case, the Eleventh Circuit
reversed the district court’s dismissal for untimeliness, and remanded for an evidentiary hearing on
petitioner’s contention that he had filed within one year of the date on which the facts underlying
his ineffective assistance of appellate counsel claims could have been discovered through the
exercise of due diligence.  The court began by establishing that  the district court’s “due diligence”
determination “is a legal characterization,” and would therefore be reviewed “for clear error.”  291
F.3d at 711.  Discussing the substance of the “due diligence” standard, the court explained that
“[d]ue diligence . . . does not require a prisoner to undertake repeated exercises in futility or to
exhaust every imaginable option, but rather to make reasonable efforts. Moreover, the due diligence
inquiry is an individualized one that ‘must take into account the conditions of confinement and the
reality of the prison system.’” 291 F.3d at 712.  Additionally, rejecting the lower court’s assumption
that petitioner was required to act diligently during the time between the finality date of his
conviction in 1994 and the effective date of the AEDPA, the court held that “a petitioner’s failure
to exercise due diligence before AEDPA was enacted cannot support a finding that a petition fails
to satisfy the timeliness requirement of §2255(4).” 291 F.3d at 714. Turning to petitioner’s
contention that his §2255 motion was timely under §2254(4), the court found that petitioner’s
allegations – including numerous phone calls and letters to his counsel attempting to learn the
contents of the appellate brief filed on petitioner’s behalf, and submissions to the court seeking the
same information – “clearly reflect[] a diligent response to AEDPA’s enactment.” 291 F.3d at 714. 
Based on these allegations, the court concluded that petitioner was entitled to an evidentiary hearing
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to establish the timeliness of his §2255 motion, explaining that petitioner “has plainly alleged facts
regarding his diligence that would entitle him to relief in the form of a timely petition [and] [h]is
allegations are not affirmatively contradicted by the record. Therefore,  . . . the district court abused
its discretion in failing to hold an evidentiary hearing.” 291 F.3d at 715.

41) Bethea v. Girdich, 293 F.3d 577, 579 (2nd Cir. 2002) (per curiam).   The Second Circuit held that
“the filing of a motion to extend the time to appeal or to file a late notice of appeal does not ‘restart’
the AEDPA limitation period.”

42) Lloyd v. Van Natta, 296 F.3d 630, 633 (7th Cir. 2002), cert. denied, 537 U.S. 1121 (2003).  The
Seventh Circuit rejected petitioner’s contention that his otherwise untimely §2254 petition should
be considered timely under §2244(d)(1)(B) on the ground that the state prevented him from filing
in time by failing to provide him with a complete copy of his trial transcript, which allegedly
contained the facts supporting his “strongest argument” – a prosecutorial misconduct claim.  The
court explained that “the plain language of the statute makes clear that whatever constitutes an
impediment must prevent a prisoner from filing his petition.” (emphasis by court).  Here, “[b]ecause
[petitioner] was able to file his petition [including a sufficiently pled version of his prosecutorial
misconduct claim] without a complete copy of his trial transcript, the state’s failure to provide a
complete transcript did not prevent [him] from pursuing any of his claims, and §2244(d)(1)(B) does
not apply to this case.”

43) Derman v. United States, 298 F.3d 34, 42 (1st Cir. 2002), cert. denied, 537 U.S. 1048 (2002).  In
this federal drug case, the First Circuit joined the Fifth, Ninth, Tenth and Eleventh Circuits on the
question of when a federal conviction becomes final if the prisoner does not file a petition for a writ
of certiorari on direct appeal.  Specifically, the First Circuit held, for purposes of both Teague and
the §2255 limitations period, “that a conviction for a federal defendant who fails to file a petition
for a writ of certiorari becomes final when the period in which he seasonably might have done so
expires.” 

44) Crutcher v. Cockrell, 301 F.3d 656, 657 (5th Cir. 2002) (per curiam).  The Fifth Circuit rejected
petitioner’s argument that, pursuant to Rule 6(e), FRCP, he was entitled to three extra days on his
one-year limitations period because he received notice that the Supreme Court had denied certiorari,
thereby rendering his case “final,” by mail.  The court held that “Rule 6(e) [FRCP] does not apply
to the calculation of the one- year limitations period under 28 U.S.C. § 2244(d)(1)(A),” and
explained its conclusions as follows:

The one-year statute of limitations on habeas applications begins to run under . . .
§2244(d)(1)(A) when the judgment of conviction becomes final, which, in the case
of a petitioner who has filed a timely petition for writ of certiorari to the Supreme
Court, occurs “when the Supreme Court denies the petition for writ of certiorari.”
. . . ¶  [Section] 2244(d)(1)(A) looks to when a judgment becomes final, not when
the petitioner becomes aware that the judgment is final.  . . . In the context of
judgments of conviction for which a petition for writ of certiorari to the Supreme
Court is filed, we look to when the Supreme Court denied the petition, which occurs
on the date the order denying the petition is issued, i.e., filed, by the Clerk of the
Supreme Court, not when notification of this order is mailed to or received by the
petitioner. . . . Rule 6(e) therefore does not apply to the statute of limitations period
under . . . §2244(d)(1)(A) because “‘Rule 6(e) does not apply to time periods that
begin with the filing in court of a judgment or an order.’”
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(citations and footnotes omitted).   The court therefore affirmed the district court’s dismissal of
petitioner’s §2254 petition – which was filed approximately five days late – as untimely.

45) Maharaj v. Secretary for the Dept. of Corrections, 304 F.3d 1345, 1349 (11th Cir. 2002) (per
curiam).  In this Florida §2254 case involving two murders, kidnapping, and firearm charges, the
Eleventh Circuit addressed for the first time the question “whether a district court may consider a
state prisoner’s federal habeas petition, when all of the petitioner’s convictions have become final,
and four of his sentences have become final, but he is awaiting resentencing on a capital count.” 
After a brief discussion of Younger v. Harris and Rose v. Lundy, the court elected to follow the
approach taken by the Ninth Circuit in Colvin v. United States, 204 F.3d 1221 (9th Cir. 2000), and
concluded as follows:

The Ninth Circuit held that, in a case in which an appellate court partially or wholly
reverses a defendant’s conviction or sentence and remands to the district court, the
petitioner’s judgment does not become final – and the statute of limitations under
§2255 does not begin to run – until the time for appealing the entire amended
judgment has passed. The Ninth Circuit reasoned that this bright-line approach was
easy to follow, would avoid speculation and litigation about the finality of the
judgment, would allow defendants to exhaust their appeals on direct review before
bringing collateral attacks, and comported with that court’s rule that a district court
lacks authority to entertain a habeas petition while direct review is pending. We
agree.

(internal citations omitted).

46) Bond v. Moore, 309 F.3d 770, 773 (11th Cir. 2002).  In this Florida §2254 case, the Eleventh
Circuit reversed the district court’s dismissal of the petition as untimely.  The court held that the
district court erred in starting §2244(d)’s limitations period from the date the state appellate court
rejected petitioner’s direct appeal, rather than from the date on which the time for filing a petition
for certiorari with the Supreme Court expired.  

47) Orange v. Calbone, 318 F.3d 1167, 1170 (10th Cir. 2003).  The Tenth Circuit reversed the district
court’s dismissal of petitioner’s §2254 petition as untimely, finding that the “appeal out of time”
granted to petitioner by the Oklahoma Court of Criminal Appeals was part of the direct review
process, such that the limitations period did not begin to run until after the state appellate court
issued its decision on the out of time appeal.  In reaching this conclusion, the court observed that,
“[i]n determining whether a particular state procedure constitutes part of the ‘direct review’ process
for purposes of §2244(d)(1)(A), a federal court must defer to underlying state court characterization
of the procedure.”

48) Roberts v. Cockrell, 319 F.3d 690, 694 (5th Cir. 2003).  After acknowledging a circuit split on the
issue, the Fifth Circuit panel held that there is “no reason to look to state law to determine when a
state conviction becomes final for the purposes of §2244(d)(1)(A).” The court explained its
approach:

The language of §2244(d)(1)(A) provides that a decision becomes final “by the
conclusion of direct review or the expiration of the time for seeking such review.” 
We previously held that direct review includes a petition for writ of certiorari to the
Supreme Court.  Therefore, the “conclusion of direct review” is when the Supreme
Court either rejects the petition for certiorari or rules on its merits.  If the conviction
does not become final by the conclusion of direct review, it becomes final by “the
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expiration of the time for seeking such review.”  We previously held that this
includes the ninety days allowed for a petition to the Supreme Court following the
entry of judgment by the state court of last resort.  If the defendant stops the appeal
process before that point, the conviction becomes final when the time for seeking
further direct review in the state court expires.  

(footnotes omitted).  In so holding, the court rejected petitioner’s contention that his petition should
be deemed timely because, under state law, his conviction did not become final until the Texas court
of appeals issued its mandate, which occurred after the expiration of the time during which petitioner
could have sought further discretionary review in the state courts.  The Fifth Circuit concluded by
affirming the district court’s dismissal of the petition as untimely.

49) Egerton v. Cockrell, 334 F.3d 433, 438-439 (5th Cir. 2003). The Fifth Circuit vacated the district
court’s dismissal of petitioner’s §2254 petition as untimely in this Texas robbery case and remanded
for further proceedings.  Petitioner contended that inadequate prison law libraries constituted a state
a state created impediment to filing within the meaning of §2244(d)(1)(B), and the court agreed,
explaining as follows:

We find that the State’s contention that an “affirmative action” must be taken to
impede the filing of a habeas application, and that failure to provide an adequate
law library is not such an affirmative action, is unpersuasive. The State’s failure to
make available to a prisoner the AEDPA, which sets forth the basic procedural rules
the prisoner must follow in order to avoid having his habeas petition summarily
thrown out of court, including the newly imposed statute of limitations, is just as
much of an impediment as if the State were to take “affirmative steps” to prevent
the petitioner from filing the application. The absence of all federal materials from
a prison library (without making some alternative arrangements to apprise prisoners
of their rights) violates the First Amendment right, through the Fourteenth
Amendment, to access to the courts. Bounds v. Smith, 430 U.S. 817 (1977)
(requiring adequate prison law libraries or some alternative means of informing
prisoners about their legal rights and options); Lewis v. Casey, 518 U.S. 343 (1996)
(narrowing Bounds to require only such legal information as relates to challenging
the prisoners' convictions and conditions of confinement). Accordingly, a state’s
failure to provide the materials necessary to prisoners to challenge their convictions
or confinement, in this case a copy of the very statute that is being used to render
Egerton’s petition time barred, constitutes an “impediment” for purposes of
invoking § 2244(d)(1)(B).

See also 2007 WL 2908114 (5th Cir. Oct. 4, 2007) (per curiam) (citing Egerton and finding that
Mississippi prison’s provision of incomplete legal information packet which omitted “information
relative to AEDPA’s limitations period ... constituted an impediment to his filing a timely §2254
petition,” and holding that limitations period began to run pursuant to §2244(d)(1)(B) on date full
packet was provided).

50) Salinas v. Dretke, 354 F.3d 425 (5th Cir. 2004), cert. denied, 541 U.S. 1032 (2004).  In this non-
capital Texas murder case, the Fifth Circuit held as follows with regard to the effect of a grant of
permission to file an out-of-time petition for discretionary review (PDR) in the Court of Criminal
Appeals on the triggering and running of the federal statute of limitations:

After reviewing the relevant state law, we conclude that the Court of Criminal
Appeals is authorized to grant this form of relief only through state habeas
proceedings.  As a result, when a petitioner convicted in the Texas system acquires
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the right to file an “out-of-time” PDR, the relief tolls AEDPA’s statute of
limitations until the date on which the Court of Criminal Appeals declines to grant
further relief, but it does not require a federal court to restart the running of
AEDPA’s limitations period altogether.

354 F.3d at 430 (footnotes omitted).  The court reached this conclusion notwithstanding its earlier
express recognition that “[w]hen the Court of Criminal Appeals grants the right to file an ‘out-of-
time’ PDR, it restores the petitioner to the position he was in when he first possessed the right to
petition for discretionary review.  A defendant who still has the right to file a PDR is considered to
be in the midst of the direct review process.” 354 F.3d at 429  (footnote omitted). 

51) Granger v. Hunt, 2004 WL 162549 (6th Cir. Jan. 23, 2004) (unpublished).  The Sixth Circuit
reversed the district court’s dismissal of petitioner’s §2254 petition as untimely, finding that under
§2244(d)(1)(D), the statute of limitations on his claim that trial counsel was ineffective for failing
to file his direct appeal did not begin to run until petitioner learned of counsel’s failure, and that it
was not unreasonable for petitioner to have waited for two months after the filing date for the appeal
before checking with counsel about its status. 

52) Dodd v. United States, 365 F.3d 1273, 1280 (11th Cir. 2004), aff’d, 545 U.S. 353 (2005).  After
acknowledging a split in the circuits on this issue, the Eleventh Circuit held that the one year
limitations period begins to run under §2255(3) – allowing filing within one year of “the date on
which the right asserted was initially recognized by the Supreme Court, if that right has been newly
recognized by the Supreme Court and made retroactively applicable to cases on collateral review”
– on the date the new right is announced by the Supreme Court, not on the date of any subsequent
decision making the right retroactively applicable.  Additionally, after noting the consensus view that
lower federal courts may make the retroactivity determination required under §2255(3), the court
observed that, “[i]mplicit in the conclusion that any court may make the retroactivity decision is the
necessary inference that a petitioner need not wait for a controlling decision before filing his petition
. . . Under this interpretation, therefore, a petitioner may file a §2255(3) motion immediately after
the Supreme Court decision announcing the right upon which the motion is based.”  Although the
court had no occasion to address it, the approach taken with respect with §2255(3) would
presumably likewise apply to state prisoners seeking to proceed via §2244(d)(1)(C).

53) Boone v. Sec’y, Dep’t of Corrections, 371 F.3d 1317 (11th Cir. 2004), vacated and superseded by
377 F.3d 1315 (2004).  Dismissing petitioner’s §2254 petition as untimely, the Eleventh Circuit
acknowledged its holding in Walker v. Crosby, 341 F.3d 1240 (11th Cir. 2003), that the limitations
period begins to run under §2244(d)(1)(A) from the date of re-sentencing when the petition
challenges the original judgment and the re-sentencing judgment, but distinguished this case because
petitioner was not challenging his re-sentencing judgment.

54) Howard v. United States, 374 F.3d 1068 (11th Cir. 2004).  The Eleventh Circuit held petitioner’s
§2255 motion timely under §2255 ¶6(3), because petitioner filed within one year of the Supreme
Court’s decision in Alabama v. Shelton, 535 U.S. 654 (2002), in which the Court recognized a new
right retroactively applicable on collateral review. 

55) Fielder v. Varner, 379 F.3d 113 (3rd Cir. 2004), cert. denied sub nom. Fielder v. Lavan, 543 U.S.
1067 (2005).  The Third Circuit affirmed the district court’s dismissal of petitioner’s §2254 petition
as untimely in this Pennsylvania non-capital murder case, holding that timeliness under §2244(d)
is to be measured claim-by-claim.  In reaching this conclusion, the court expressly rejected the
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reasoning and holding of the Eleventh Circuit’s decision in Walker v. Crosby, 341 F.3d 1240 (11th
Cir. 2003) (relying on language of §2244(d) to conclude that timeliness must be measured claim-by-
claim).  After finding that reliance only on the language of the statute leaves open questions where,
as in this case, the petitioner seeks to proceed under §2244(d)(1)(D) (triggering limitations period
on date evidence supporting “the claim or claims” could have been discovered), the Third Circuit
looked “beyond the words of the statute” and found “two strong reasons for concluding that the
statute of limitations . . . should be applied on a claim-by-claim basis.” 319 F.3d at 118.  First, the
court explained that “this is the way that statutes of limitations are generally applied” in other
contexts.  See Id.  Second, “a claim-by-claim approach is necessary in order to avoid results that we
are confident Congress did not want to produce. Specifically, the Walker interpretation has the
strange effect of permitting a late-accruing federal habeas claim to open the door for the assertion
of other claims that had become time-barred years earlier.” 319 F.3d at 119-120.  The court went on
to observe that “[n]either [petitioner] nor the Walker Court has explained why Congress might have
wanted to produce such results, and we cannot think of any plausible explanation.” 319 F.3d at 120.
Finally, the court acknowledged its statements in Sweger v. Chesney, 294 F.3d 506, 514-515, 517
(3rd Cir. 2002), indicating that “§2244(d)(1) must be applied to a habeas petition as a whole and not
on a claim-by-claim basis,” but declared that “[b]ecause these statements were dicta, . . . they do not
bind us . . .”  319 F.3d at 122.

56) Johnson v. McBride, 381 F.3d 587 (7th Cir. 2004), cert. denied, 544 U.S. 926 (2005).  The Seventh
Circuit rejected petitioner’s assertion that the timeliness of his petition should be measured by
applying §2244(d)(1)(D) (triggering limitations period on date factual predicate of claim could be
discovered through due diligence) to his Brady claim.  Noting that petitioner as yet had no evidence
to support his theory that police failed to disclose evidence indicating they may have believed
someone else may have been involved in the offense with petitioner, the court observed that
“[s]peculation about what the police may have thought early in their investigation is some distance
from knowledge that the state had, yet concealed, material exculpatory evidence.” 381 F.3d at 589. 
While the court subsequently indicated that petitioner would have “one last opportunity” if he were
to produce evidence satisfying §2244(d)(1)(D), his showing at this point in th case was lacking. Id.
at 591.

57) Foreman v. Dretke, 383 F.3d 336, 340 (5th Cir. 2004).  The Fifth Circuit reversed the district
court’s dismissal of petitioner’s §2254 petition as untimely in this Texas drug case, finding that
petitioner had engaged the state’s direct review process by directly appealing the revocation of his
probation, notwithstanding that his appeal was dismissed for lack of jurisdiction pursuant to Texas
Code Crim. Proc art. 42.12.  Relying on its own prior decisions establishing that “AEDPA., not state
law, determines when a judgment is final for federal habeas purposes,” the court explained its
decision to credit petitioner for pursuing a direct appeal that was concededly properly dismissed by
the state appellate court as follows:

Respondent asks us to read the phrase “valid” into AEDPA’s “direct review”
language by asserting that direct review can only mean jurisdictionally-valid review. 
We decline to reach this conclusion.  First, the reasoning in Artuz cautions against
reading phrases or merits-related requirements into AEDPA’s language.  Second,
Salinas [v. Dretke, 354 F.3d 425 (5th Cir. 2004),] encourages us to look to the
actual state processes that a petitioner has used.  So, following Salinas, we ask
whether Foreman engaged the Texas direct review process. Because Foreman filed
a timely appeal in the intermediate court and timely filed a PDR, we conclude that
he participated in direct review.  Foreman’s conviction thus became final for
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AEDPA purposes 90 days after the CCA denied his PDR. 
The court went on to bolster this conclusion by pointing out that “the parties agree that [petitioner]
could have appealed some aspects of his case” without jurisdictional problems, and that, were the
court to agree with the state, petitioners would be given an undesirable incentive to file federal
habeas petitions while their efforts to directly appeal are pending before the state courts.

58) Schlueter v. Varner, 384 F.3d 69, 75 (3rd Cir. 2004), cert. denied sub nom. Schlueter v. Wynder,
544 U.S. 1037 (2005).  A majority of the Third Circuit panel affirmed the district court’s dismissal
of petitioner’s §2254 petition as untimely.  In rejecting petitioner’s contention, made pursuant to
§2244(d)(1)(D), that he could not previously have found the facts establishing his trial counsel’s
alleged conflict of interest through the exercise of due diligence, the majority made the following
observations about petitioner’s access to investigative assistance:

In reaching our result, we recognize that Schlueter is and has been incarcerated for
many years and that physical confinement can limit a litigant's ability to exercise
due diligence.  We observe from the record and references in Schlueter’s brief,
however, that Schlueter’s parents have been involved actively in their son’s case for
several years. Thus, Schlueter, unlike many other incarcerated litigants, has enjoyed
the benefit of his family’s assistance, involvement and resources. We also point out
that Schlueter’s parents must be well educated as they both are referred to as
“Doctor” in the record in this case. Therefore, Schlueter’s incarceration does not
change our view that if he had exercised due diligence he would have discovered
the facts supporting his PCRA claims before April 24, 1996.

59) Moshier v. United States, 402 F.3d 116, 118 (2nd Cir. 2005) (per curiam).  The Second Circuit
joined the Third and Sixth Circuits in holding that, “for purposes of §2255 motions, an unappealed
federal criminal judgment becomes final when the time for filing a direct appeal expires.”

60) Shannon v. Newland, 410 F.3d 1083 (9th Cir. 2005), cert. denied, 546 U.S. 1171 (2006).  The
Ninth Circuit affirmed the district court’s dismissal of the §2254 petition in this non-capital
California murder case, rejecting petitioner’s arguments that a favorable change in state law
constituted either the removal of an “impediment” to filing for purposes of §2244(d)(1)(B), the
discovery of a necessary “factual predicate” for purposes of §2244(d)(1)(D), or a basis for equitable
tolling.  The change in state law on which petitioner based his arguments arose out of a state
supreme court decision issued well after petitioner’s case became final, in which the state court
recognized that “intent” was not an element of voluntary manslaughter;  petitioner had advanced this
position in his own direct appeal without success.  Beginning with the §2244(d)(1)(B) “impediment”
argument, the Ninth Circuit noted that, notwithstanding the fact that state law effectively negated
his claim before the law changed, petitioner remained “free to file . . . a [habeas] petition at any
time,” which is all that is contemplated by the limited case law interpreting §2244(d)(1)(B).  410
F.3d at 1087 (emphasis by the court).  The court likewise found it “difficult to square” petitioner’s
§2244(d)(1)(D) argument “with the statute’s language,” explaining that “[i]f a change in (or
clarification of) state law, by a state court, in a case in which Shannon was not a party, could qualify
as a ‘factual predicate,’ then the term ‘factual’ would be meaningless.” 410 F.3d at 1088.  The court
acknowledged the Supreme Court’s recent decision in Johnson v. United States, 544 U.S. 295
(2005), but found the circumstances in Johnson materially distinct from petitioner’s case because,
“while . . . Johnson does establish that a state-court judgment can sometimes constitute a fact
triggering a new limitations period . . ., the language of both the majority and the dissent suggests
that a state-court decision establishing an abstract proposition of law arguably helpful to the
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petitioner’s claim does not constitute the ‘factual predicate’ for that claim.” 410 F.3d at 1089.

61) Frasch v. Peguese, 414 F.3d 518, 522 (4th Cir. 2005).  A majority of the Fourth Circuit panel
reversed the district court’s dismissal of petitioner’s §2254 petition as untimely in this Maryland
sexual assault case, finding that the limitations period did not begin to run under §2244(d)(1)(A)
until the expiration of the time for filing a petition for certiorari seeking review of the state appellate
court’s denial of petitioner’s belated application for leave to appeal, which petitioner obtained the
right to file through a successful application for state post-conviction relief. In reaching this
conclusion, the majority noted the Fifth Circuit’s holding in Salinas v. Dretke, 354 F.3d 425 (5th Cir.
2004), that a belated direct appeal obtained through a post-conviction relief action does not
constitute “direct review” for the purpose of §2244(d)(1)(A), but rejected this approach “because
it ignores that two separate proceedings are involved.”  “Here,” the majority explained, “the nature
of the review conducted by the Maryland [post-conviction and appellate] courts was different in each
proceeding, and the nature of the review is the key to determining whether it was collateral or
direct.”  After further finding that petitioner’s belated “application for leave to appeal was . . . treated
[by the state court] in every respect as a timely one,” and that this “compels the conclusion that the
[Maryland] Court of Special Appeals engaged in direct review,” the majority concluded that
petitioner’s subsequent habeas petition was timely. 

62) Robinson v. United States, 416 F.3d 645, 646 (7th Cir. 2005), cert. denied, 546 U.S. 1176 (2006).
The Seventh Circuit rejected petitioner’s contention that a federal conviction does not become
“final” for purposes of §2255’s limitations period until the Supreme Court denies a petition for
rehearing of a denial of certiorari, or the time for seeking rehearing expires.  Rather, relying on Clay
v. United States, 537 U.S. 522 (2003), and relevant circuit precedent, the court held that “finality
attaches for purposes of the one-year limitations period of §2255, ¶ 6(1) when the Supreme Court
affirms on the merits on direct review or denies certiorari, or the time for filing a certiorari petition
expires, not the later date when the Court denies a petition for rehearing a denial of certiorari or the
time for filing such a petition expires.”   Applying this determination to petitioner, the court affirmed
the district court’s denial of his §2255 motion as untimely.  

63) Lawrence v. Florida, 421 F.3d 1221, 1226 (11th Cir. 2005), aff’d, 549 U.S. 327 (2007).  Affirming
the dismissal of petitioner’s §2254 petition as untimely in this Florida capital case, the Eleventh
Circuit rejected petitioner’s argument – offered under §2244(d)(1)(B) (limitations period begins
upon removal of state created impediment to filing) – that “the State caused an impediment to his
timely filing by providing him with an incompetent attorney through the Florida counsel registry
system.”  “This,” the court found, “is not the type of State impediment envisioned in
§2244(d)(1)(B).”  Finally, the court concluded that neither counsel’s error in failing to ensure a
timely filing, nor petitioner’s claimed mental incapacity warranted a grant of equitable tolling.

64) Lozano v. Frank, 424 F.3d 554, 555 (7th Cir.), cert. denied, 546 U.S. 1082 (2005).  The Seventh
Circuit rejected as “a non-starter” petitioner’s contention that his successful motion – made after he
had completed state post-conviction proceedings – to modify his sentence in exchange for
cooperation with law enforcement in another prosecution should be deemed part of the direct review
process, such that the limitations period was re-started.

65) Wilson v. Beard, 426 F.3d 653, 662 (3rd Cir. 2005). Before reaching the merits and affirming the
grant of relief in this non-capital case, the Third Circuit addressed and rejected the state’s contention
that the petition was untimely under §2244(d)(1)(D) because petitioner could, through the exercise
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of due diligence, have learned of the existence of a videotape that formed the basis of his Batson
claim by watching the local news between the tape’s release on March 31, 1997, and April 5, 1997,
rather than learning of it from a lawyer on April 6, 1997. The court explained:

The essential question is not whether the relevant information was known by a large
number of people, but whether the petitioner should be expected to take actions
which would lead him to the information. . . . Wilson had no expectation that the
news media would be a source of information about his case nearly thirteen years
after his conviction. Therefore, we hold that he did not fail to exercise due diligence
during the period of April 1-April 5, 1997, and that the limitations period did not
begin to run before April 6, 1997.

66) Escamilla v. Jungwirth, 426 F.3d 868, 871 (7th Cir. 2005).  Affirming the district court’s rejection
of petitioner’s §2254 petition as untimely, the Seventh Circuit discussed the scope of
§2244(d)(1)(D), and held as follows:

A claim made by pretrial motion, supported by the recollections of witnesses, is not
one in which the “factual predicate” did not come to light until long after trial.
Section 2244(d)(1)(D) does not restart the time when corroborating evidence
becomes available; if it did, then the statute of limitations would fail in its purpose
to bring finality to criminal judgments, for any prisoner could reopen the judgment
by locating any additional fact. As a matter of law, new evidence supporting a claim
actually made at or before trial cannot form the basis of a new period under
§2244(d)(1)(D).

67) United States v. LaFromboise, 427 F.3d 680, 685 (9th Cir. 2005). Relying on its decision in Colvin
v. United States, 204 F.3d 1221 (9th Cir. 2000), a majority of the Ninth Circuit panel vacated the
district court’s order dismissing petitioner’s §2255 motion as untimely, and found instead that the
motion was premature.  The majority based this conclusion on the fact that the district court had
never entered a new judgment of conviction on remand after the Ninth Circuit vacated three of his
convictions on his first direct appeal.  “The rationale behind Colvin,” the majority held, “requires
remand to the district court for entry of an amended judgment, allowing LaFromboise an opportunity
to appeal that judgment by direct review should he so choose. When that judgment is entered and
the availability of direct review expires, AEDPA’s one-year statute of limitations will then begin to
run. * * * Until the district court enters an amended judgment of conviction, LaFromboise’s § 2255
motion is in fact premature, rather than untimely.” 

68) Caldwell v. Dretke, 429 F.3d 521 (5th Cir. 2005), cert. denied sub nom. Caldwell v. Quarterman,
549 U.S. 970 (2006). In this consolidated appeal of district court orders rejecting three Texas §2254
petitions as untimely, the Fifth Circuit examined “whether orders of deferred adjudication
community supervision and straight probation are final judgments for purposes of the [AEDPA] one-
year statute of limitations,” and concluded that both types of orders are final judgments. 429 F.3d
at 523. The first two petitioners had been placed on probation and community supervision pursuant
to orders of “deferred adjudication,” which “by definition, defers adjudication of guilt or innocence.” 
Some time later, each petitioner was found to have violated the terms of his order, adjudicated guilty,
and sent to prison.  The petitioners contended that, for purposes of triggering §2244(d)’s limitations
period, the orders adjudicating them guilty, not the earlier orders of deferred adjudication,
constituted final judgments.  Relying on the “canon of statutory construction that we must give a
term consistent meaning throughout an act,” the majority disagreed. 429 F.3d at 527. The majority
reasoned that “[p]etitioners’ interpretation of the phrase ‘person in custody pursuant to the judgment
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of a State court’ would result in two different meanings within AEDPA,” and explained as follows:
Section 2254 . . . confers jurisdiction on federal courts to hear habeas petitions by
those “in custody pursuant to the judgment of a State court.”  Therefore, a person,
like the Petitioners, who wishes to bring a habeas petition pursuant to section 2254
in federal court, must be in custody pursuant to the judgment of a state court. Like
section 2254, section 2244(d)(1) . . . imposes a one-year statute of limitations on an
application for writ of habeas corpus by a “person in custody pursuant to the
judgment of a State court.”  If as Petitioners suggest, an order deferring adjudication
is not a judgment pursuant to a state court for purposes of section 2244, then a
habeas petition under AEDPA section 2254 would be brought by a “person in
custody pursuant to the judgment of a State court” for purposes of habeas
jurisdiction, but would not be brought by a “person in custody pursuant to the
judgment of a State court” for purposes of AEDPA’s limitation period. 

429 F.3d at 527. The majority went on to bolster its conclusion by noting that Texas law treats
deferred adjudication orders as directly appealable, which qualifies such orders as “judgments”
within the meaning of Rule 54 of the Federal Rules of Civil Procedure, and by noting that “[t]his
result is consistent with Congress’s stated legislative intent in enacting the AEDPA.” 429 F.3d at
528. 

As to the third petitioner, who had pled not guilty but was convicted by a jury, the majority
likewise held that “an order of deferred adjudication or straight probation is a final judgment for
purposes of section 2244.” 429 F.3d at 528-529.  Petitioner contended that his conviction could not
have been final under state law until his probation had been revoked and his subsequent appeal
dismissed, since state law prohibited him from seeking state habeas relief – the only method for
satisfying the federal habeas exhaustion requirement – until after those events had occurred. The
court rejected this premise, acknowledging that one avenue of state collateral review had been closed
to petitioner, but pointing out that an alternative avenue for state habeas review had remained open
to him, such that he had not been prevented from exhausting his state remedies prior to the
revocation of his probation. 

Judge DeMoss dissented from the majority’s resolution of the issues presented in the first
two cases, but concurred in its handling of the third case.

69) Linscott v. Rose, 436 F.3d 587, 591 (6th Cir. 2006).  The Sixth Circuit disagreed with the district
court’s determination that petitioner’s challenge to the use of a court-ordered psychiatric evaluation
at sentencing was untimely.  The district court had reasoned that because petitioner had challenged
the use of this evaluation on his first direct appeal, the limitations period with respect to that claim
began to run at the conclusion of that direct appeal notwithstanding the fact that the appeal ended
with a remand for resentencing due to another error, and without a decision on the evaluation claim. 

In concluding that petitioner’s claim was actually timely, the Sixth Circuit held “that the
one-year statute of limitations begins to run on a habeas petition that challenges a resentencing
judgment on the date that the resentencing judgment became final, rather than the date that the
original conviction became final.” The court went on to add the following:

In addition, we disagree with the district court’s reasoning that, because Linscott
raised the psychiatric evaluation claim in his first direct appeal, the conclusion of
the first – rather than second – direct appeal was the relevant “final judgment” for
AEDPA purposes. While Linscott claimed on his first direct appeal that the use of
the psychiatric evaluation at sentencing was unconstitutional, the [state] court
remanded his case for resentencing without addressing this claim. Linscott’s claim
on his second direct appeal, which forms the basis of his present habeas claim, was
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that the . . . resentencing violated his constitutional rights through the, albeit
repeated, use of the psychiatric evaluation. The alleged constitutional error,
therefore, did not even occur until his . . . resentencing. 

70) Barnes v. United States, 437 F.3d 1074, 1079 (11th Cir. 2006).  Affirming the district court’s
dismissal of petitioner’s §2255 motion as untimely, the Eleventh Circuit held that “a Rule 33 motion
for a new trial [filed while a direct appeal is pending] is neither a continuation or extension of a
direct appeal, nor does it serve to toll AEDPA’s one-year limitation period for filing a §2255
motion.”  Applying this holding, the court concluded that petitioner’s “Rule 33 motion had no effect
on when his conviction became ‘final’ . . . and he had one year following the Supreme Court’s denial
of his petition for certiorari [seeking review of the court of appeals’ decision affirming his
conviction] in which to file a §2255 motion.”

71) DiCenzi v. Rose, 452 F.3d 465, 469-70 (6th Cir. 2006).  The Sixth Circuit vacated the district
court’s dismissal of petitioner’s §2254 petition as untimely, held that one of his claims was timely
under §2244(d)(1)(D), and remanded for fact development on whether his other three claims were
timely under the same provision.  All of petitioner’s claims arose out of the failure of the trial court
and his counsel to advise him of his right to directly appeal his sentence following entry of a guilty
plea to vehicular homicide. The Sixth Circuit began by finding that petitioner’s challenge to the state
appellate court’s refusal to allow him a delayed direct appeal was timely under §2244(d)(1)(D),
reasoning that the “claim accrued when the [state appellate court] denied DiCenzi’s motion for
delayed appeal.” After finding that petitioner was further entitled to tolling under §2244(d)(2) for
the time he spent seeking discretionary review of the appellate court’s decision in the Ohio Supreme
Court, and for the additional ninety days during which he could have filed a petition for certiorari
in the Supreme Court of the United States, the Sixth Circuit concluded that this claim was filed
before the limitations period expired.

Petitioner’s other three claims “all relate to events that took place at [his] sentencing,” from
which no direct appeal was taken.  His theory for timeliness was that the limitations period should
not have started running until he learned of his right to appeal his sentence during communications
with the public defender’s office some two years after he was sentenced.  Approaching this
contention under §2244(d)(1)(D), the Sixth Circuit found that the record was insufficient to facilitate
a determination of “when a defendant in DiCenzi’s position, acting with due diligence for AEDPA
statutory purposes, would have discovered his right to an appeal,” and concluded that a remand for
this purpose was necessary.  With regard to petitioner’s request for an evidentiary hearing “in order
to introduce additional evidence regarding his diligence,” the Sixth Circuit observed that the “district
court, of course, may only grant such a hearing in a habeas case if the dictates of 28 U.S.C. §2254(e)
are satisfied . . .” 

72)  Chavers v. Secretary, Florida Department of Corrections, 468 F.3d 1273, 1275 (11th Cir. 2006)
(per curiam).  The Eleventh Circuit rejected petitioner’s reliance on its earlier opinion in Diaz v.
Sec. for the Dept. of Corr., 362 F.3d 698 (11th Cir. 2004), for the proposition that the 90 day time
for filing a petition for writ of certiorari, and therefore the date on which a conviction becomes
“final,” begins to run from the Florida appellate court’s issuance of the mandate, rather than from
the date of its decision.  After acknowledging that Diaz used the date of the mandate as part of its
discussion, and that this was an “error,” the Eleventh Circuit went on to “hold, as we said in Bond
[v. Moore, 309 F.3d 770 (11th Cir. 2002),] that the entry of judgment, and not the issuance of the
mandate, is the event that starts the running of time for seeking Supreme Court review, within the
meaning of Supreme Court Rule 13.3 and 28 U.S.C. §2244(d)(1)(A).”
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73) Moore v. Battaglia, 476 F.3d 504, 508 (7th Cir. 2007).  The Seventh Circuit vacated the district
court’s dismissal of petitioner’s §2254 petition as untimely and remanded for further fact
development on petitioner’s allegation that the inadequacy of the prison law library constituted an
impediment to filing within the meaning of §2244(d)(1)(B).  After discussing Egerton v. Cockrell,
334 F.3d 433 (5th Cir. 2003), and Whalem/Hunt v. Early, 233 F.3d 1146 (9th Cir. 2000) (en banc),
both of which held that an inadequate law library may satisfy §2244(d)(1)(B), the Seventh Circuit
found that the inadequate record in this case rendered its own consideration of this basis for statutory
tolling “premature.” 

74) Summers v. Schriro, 481 F.3d 710 (9th Cir. 2007).  In this perjury, theft and fraud case, the Ninth
Circuit held that “an ‘of-right proceeding,’ available under Arizona Rule of Criminal Procedure 32
to criminal defendants who plead guilty, is a form of ‘direct review’ within the meaning of 29 U.S.C.
§2244(d)(1)(A)” such that the federal limitations period “does not begin to run until the conclusion
of the Rule 32 of-right proceeding and review of that proceeding, or until the expiration of the time
for seeking such proceeding or review.” 481 F.3d at 711. 

Before reaching the central question in the case, the Ninth Circuit determined that its
treatment of Rule 32 of-right proceedings as “collateral” in Isley v. Arizona Department of
Corrections, 383 F.3d 1054 (9th Cir. 2004), did not foreclose its holding in this case for three
reasons.  First, both parties in that case assumed the Rule 32 proceedings had been collateral, and
the Ninth Circuit’s similar assumption to that effect was “unconsidered dictum”; second, the
Supreme Court’s subsequent decision in Halbert v. Michigan, 545 U.S. 605 (2005), “signals that
some non-traditional state review procedures are forms of direct rather than collateral review, and
. . . casts doubt on the validity of our assumption in Isley”; and third, “Arizona courts have explicitly
stated, after . . . Isley, that a Rule 32 of-right proceeding is a form of ‘direct review’ rather than
collateral review, and that it is ‘the functional equivalent of a direct appeal.’” 481 F.3d at 713.

Turning to an analysis of the meaning of “direct review” as used in §2244(d)(1)(A), the
court found that this term is best read to include “a reexamination by a court of its own earlier
decision . . . even though it is not a ‘reconsider[ation] by a higher authority.’” 481 F.3d at 714
(quoting Duncan v. Walker, 533 U.S. 167, 177 (2001)).  The court next expressed its agreement with
the Fifth and Sixth Circuits (and its disagreement with the Fourth, Tenth and Eleventh Circuits) that
the classification of state court procedures for purposes of §2244(d)(1)(A) is a question of federal
law.  “In analyzing whether Arizona’s Rule 32 of-right proceeding is direct review within the
meaning of §2244(d)(1)(A),” the court explained, “the determinative factor is how it functions in
the Arizona criminal justice system. How Arizona chooses to characterize its Rule 32 of-right
proceeding may affect, but cannot control, our analysis.” 481 F.3d at 714.

After examining the features and function of Arizona’s of-right Rule 32 proceeding, as well
as the numerous statements by Arizona state courts characterizing the proceeding as the functional
equivalent of a direct appeal, the Ninth Circuit concluded that it is a form of “direct review” within
the meaning of §2244(d)(1)(A).  Applying this conclusion to petitioner, the court reversed the district
court’s rejection of her §2254 petition as untimely and remanded the case for further proceedings. 

75) Weaver v. Alamedia, 2007 WL 831614 (9th Cir. Mar. 19, 2007) (unpublished).  Affirming the
dismissal of petitioner’s §2254 petition as untimely, the Ninth Circuit rejected petitioner’s
contention that the limitations period began to run under §2244(d)(1)(D) when an alleged key
witness signed his declaration, and found instead that it began to run under that provision when
counsel first interviewed the witness approximately seven months earlier. 
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76)  McAleese v. Brennan, 483 F.3d 206 (3rd Cir. 2007).  The Third Circuit affirmed the district court’s
dismissal of petitioner’s §2254 petition as untimely in this non-capital Pennsylvania murder case. 
The petition was filed in 1998 to challenge a 1995 decision denying petitioner parole, and petitioner
raised three arguments against the district court’s finding that it was untimely.  In the first of his
arguments, petitioner contended that state actors’ consistent refusal to disclose documents submitted
by the district attorney opposing parole prior to the 1995 decision denying parole implicated
§2244(d)(1)(D), such that the limitations period should not have begun to run until those documents
were finally released as attachments to the state’s 2002 answer to the habeas petition.  The Third
Circuit rejected this contention because, under Schlueter v. Varner, 384 F.3d 69 (3rd Cir. 2004),
“‘[s]ection 2244(d)(1)(D) provides a petitioner with a later accrual date than section 2244(d)(1)(A)
only if vital facts could not have been known,’” and here the documents from the district attorney
were not “vital.” 483 F.3d at 214.  The court explained:  “[T]he correspondence from the district
attorney was not the ‘factual predicate’ of McAleese’s claims as the correspondence did not ‘change[
] the character’ of the claims, nor did it provide new grounds for the petition. Rather, the
correspondence merely was evidence that McAleese believed supported his claims. Moreover, . . .
McAleese filed his habeas corpus petition without obtaining the ‘purportedly crucial’ materials.” 
483 F.3d at 216. 

Petitioner’s second argument was that the state’s three successive refusals to grant him
parole should be regarded as a “continuing violation” such that the limitations period should have
begun to run only after the most recent denial, in 2001.  The Third Circuit rejected this contention
because the court had never applied the continuing violation theory in a habeas case, because that
theory could not properly accommodate circumstances in which two of the alleged violations
occurred after the habeas petition had already been filed, and because “the three parole denials . .
. are ‘isolated and sporadic acts’ and not ‘a persistent on-going pattern.’” 483 F.3d at 218.

77) Graham v. Borgen, 483 F.3d 475, 479-82 (7th Cir. 2007).  The Seventh Circuit affirmed the denial
of relief in this Wisconsin murder case, holding that petitioner’s §2254 petition had not been timely. 
In so holding, the court rejected petitioner’s contention that his motion to modify his sentence
pursuant to Wis. Stat. §974.06 was part of a direct appeal for purposes of triggering the limitations
period under §2244(d)(1)(A).  After implying that the proper characterization of a state court review
mechanism for federal limitations period purposes is a federal question, the court went on to find that
the state courts’ descriptions of §974.06 and the operation of that provision in practice indicated that
it provided a vehicle for collateral, not direct, review.  For that reason, petitioner’s twelve year delay
between initial conviction and filing of his §974.06 motion rendered his subsequent federal habeas
petition untimely. 

78) Robbins v. Secretary for the Department of Corrections, 483 F.3d 737, 738 (11th Cir. 2007) (per
curiam).  The Eleventh Circuit held that, where a prisoner is resentenced following direct appeal,
his judgment does not become final for purposes of §2244(d)(1)(A) until the time for challenging
the resentencing on direct appeal expires, even where his subsequent habeas petition challenges only
the conviction and not the resentencing.  In reaching this conclusion, the court noted that “[t]he plain
meaning of the statute forecloses” any other view, and that “the State now forthrightly
acknowledges” this point.

79) Ege v. Yukins, 485 F.3d 364, 373 (6th Cir. 2007).  A majority of the Sixth Circuit panel affirmed
in part and reversed in part the district court’s grant of relief in this Michigan murder case.  Before
reaching the merits, the majority examined the state’s contention that petitioner’s §2254 petition had
been untimely.  Although the petition was filed more than one year after her conviction became final,
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petitioner contended that her claims that trial counsel was ineffective for failing to object to the
state’s bite mark testimony, and that the admission of that testimony violated due process, were
nevertheless timely under §2244(d)(1)(D).  This was so, petitioner argued, because a letter signed
by a high ranking prosecutor declaring the bite mark expert used by the state in her case – Dr. Alan
Warnick – unreliable formed the basis of her claims, and that letter, which was not public, did not
come to petitioner’s attention until more than a year after her conviction became final.  Analyzing
the timeliness of petitioner’s two claims separately, the majority held that the ineffective assistance
of counsel claim could not have been dependent on discovery of the letter, since the claim’s central
allegation was that counsel should have recognized the unreliability of the evidence at the time of
trial and objected accordingly.  With regard to the due process claim, however, the majority took a
different view:

[T]he strength of Ege’s due process claim does not rest solely on her trial counsel’s
inadequate performance. Rather, it rests on the adequacy of the physical evidence
presented against her at trial. While it should have been obvious to Ege'’ trial
attorney that the manner in which this physical evidence was presented was
objectionable (i.e., that Dr. Warnick’s probability determination was entirely
without foundation), we cannot say that it should have been similarly obvious to
Ege that the substance of the physical evidence – at least as presented by Dr.
Warnick – was complete bunk.  Thus, it is reasonable to assume that Ege did not
fully appreciate the strength of her due process claim until she found out, entirely
fortuitously, that the man who provided critical, physical trial testimony against her
was now considered to be a charlatan by a sister office of the very state prosecutors
who had chosen to put him on the witness stand. This is especially true because
Ege's due process claim was “hybrid” in nature – that is, Ege identified both Dr.
Warnick’s probability determination in her particular case, as well as his general
record of unreliability, as flaws denying her right to a fair trial.

The majority also noted that “the district court’s conclusion that the . . . letter provided the factual
predicate for Ege’s claims, and thus tolled the running of section 2244(d)(1), was a factual finding
that this Court reviews for clear error,” and went on to find that the district court’s determination was
not clearly erroneous.

80) England v. Quarterman, 2007 WL 2083605 (5th Cir. July 13, 2007) (unpublished), cert. denied,
553 U.S. 1034 (2008).  On remand from the Supreme Court following an earlier denial of a COA
to review the district court’s dismissal of petitioner’s §2254 petition as untimely, the Fifth Circuit
held that “the date of the rejection of a timely motion for rehearing [on direct appeal to the Texas
Court of Criminal Appeals], which does not comply with Tex.R.App.P. 79.2(c), should not be used
to calculate when direct review expires for the purpose of [§2244(d)(1)(A) of] AEDPA’s limitations
period.” 

81) Ferreira v. Secretary, Department of Corrections, 494 F.3d 1286 (11th Cir. 2007), cert. denied
sub nom. McNeil v. Ferreira, 555 U.S. 1149 (2009).  On remand from the Supreme Court for
reconsideration in light of Burton v. Stewart, 549 U.S. 147 (2007), the Eleventh Circuit held that
“AEDPA’s statute of limitations begins to run when the judgment pursuant to which the petitioner
is in custody, which is based on both the conviction and the sentence the petitioner is serving, is
final.”  494 F.3d at 1293.  Application of this approach to petitioner’s case meant that his federal
petition, which was filed after more than one year of untolled time elapsed after direct review of his
conviction ended, but only 57 days after direct review of his resentencing ended, was timely.  In so
holding, the Eleventh Circuit noted that Burton “effectively overrules our decisions in Rainey [v.
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Secretary for the Dept. of Corrections, 443 F.3d 1323 (11th Cir. 2006),] and Ferreira [v. Secretary,
Department of Corrections, 183 Fed.Appx. 885 (11th Cir. 2006),] where we defined the ‘judgment’
differently.” 494 F.3d at 1293.

82) Lo v. Endicott, 506 F.3d 572, 576 (7th Cir. 2007), cert. denied, 552 U.S. 1249 (2008).  Affirming
the dismissal of petitioner’s §2254 petition as untimely, the Seventh Circuit rejected petitioner’s
contention that a decision by the Wisconsin Supreme Court invalidating a jury instruction like one
given in his case six years earlier constituted a “factual predicate” for purposes of triggering the
federal limitations period under §2244(d)(1)(D).  “[W]e do not find,” the Seventh Circuit held, “that
a state court decision modifying substantive law constitutes a ‘factual predicate’ under
§2244(d)(1)(D) justifying a new one-year limitations period.”

83) Drury v. United States, 507 F.3d 1295 (11th Cir. 2007), cert. denied, 555 U.S. 825 (2008).  In this
§2254 case, the Eleventh Circuit joined six other courts of appeals in holding that a judgment
becomes final for limitations period purposes when the Supreme Court denies certiorari, and that
finality is not delayed when the petitioner seeks rehearing of the certiorari denial. 

84) Brown v. Barrow, 512 F.3d 1304, 1307 n.1 (11th Cir. 2008) (per curiam).  Without further
explanation, the Eleventh Circuit noted that it joined its “sister circuits in deciding that
[§2244(d)(1)(D)], and not [§2244(d)(1)(A)], applies” when determining the start date for the
limitations period applicable to a state prisoner’s challenge to the denial of parole. 

85) Johnson v. Florida Department of Corrections, 513 F.3d 1328, 1331-32 (11th Cir.), cert. denied
sub nom. Johnson v. McNeil, 555 U.S. 851 (2008).  The Eleventh Circuit affirmed the dismissal as
untimely of a pair of §2254 petitions challenging petitioner’s  two death sentences in this Florida
capital case.  Petitioner’s convictions became final in January and February of 1998, and his first
state post-conviction lawyer was appointed in August of the same year but did not file any
applications on petitioner’s behalf.  Petitioner’s second post-conviction lawyer was appointed in
February, 2000, by which time the limitations period had expired; that lawyer did not file any
applications until approximately thirteen months after appointment.  

To overcome the untimeliness resulting from calculating the limitations periods as having
run from the dates his convictions became final, petitioner contended that the periods should be
calculated under §2244(d)(1)(B) due to the presence of three state-created impediments to filing: 
“(1) the ‘turmoil’ surrounding Florida’s implementation of its post-conviction representation system,
which delayed the appointment of Johnson’s original state post-conviction counsel until August 9,
1998; (2) the ineffective assistance of Johnson’s original state post-conviction counsel in not filing
[post-conviction relief] motions; and (3) the state’s objection, on privilege and
attorney-work-product grounds, to Johnson’s current counsel’s request, filed in February 2000, for
access to documents needed in preparing Johnson’s state post-conviction filings.” The Eleventh
Circuit rejected each of these contentions.  With regard to the first, the court relied on Lawrence v.
Florida and Pennsylvania v. Finley to conclude that, because there is no constitutional right to post-
conviction counsel, “a state’s delay in appointing such counsel is not a ‘violation of the Constitution
or laws of the United States,’ as required by §2244(d)(1)(B).”  As to the second, the court relied on
its own decisions in Lawrence v. Florida, 421 F.3d 1221 (11th Cir. 2005), and  Gordon v. Secretary,
Department of Corrections, 479 F.3d 1299 (11th Cir. 2007), which “held that ‘incompetent’
performance by appointed counsel ‘is not the type of State impediment envisioned in
§2244(d)(1)(B).  As to the third, the court observed that petitioner “has pointed to no federal statute
or constitutional provision that the State’s objections [to document production] violated,” and that
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“Johnson also has not demonstrated how the State’s action actually prevented him from timely filing
his §2254 petitions.”

86) Riddle v. Kemna, 523 F.3d 850, 856 (8th Cir. 2008) (en banc).  The en banc Eighth Circuit
abrogated the portion of its opinion in Nichols v. Bowersox, 172 F.3d 1068 (8th Cir. 1999) (en banc),
which treated Missouri convictions as “final” upon the expiration of the 90 day period for seeking
certiorari in the Supreme Court of the United States without regard to whether the prisoner had
sought review by the Missouri Supreme Court after an unsuccessful appeal in the intermediate state
appellate court.  The court reasoned that since the Missouri Supreme Court is the “court of last
resort” for purposes of Supreme Court Rule 13.1, a prisoner who fails to seek review in that court
is ineligible for certiorari review in the Supreme Court of the United States, and direct review of his
case should not be deemed to extend through the time for seeking such unavailable review.  The
court went on to hold, however, that “[i]n factual situations like the present case, the conclusion of
direct review for purposes of §2244(d)(1)(A) .. . occur[s] ... when the Missouri Court of Appeals
issues its mandate.” (citing Payne v. Kemna, 441 F.3d 570, 572 (8th Cir. 2006) (treating state post-
conviction application as “pending” until issuance of mandate in final state court appeal).  

87) Starns v. Andrews, 524 F.3d 612 (5th Cir. 2008).  The Fifth Circuit reversed the district court’s
dismissal of petitioner’s §2254 petition as untimely and remanded this Louisiana manslaughter case
for recalculation of the limitations period.  Petitioner admitted shooting the decedent, but claimed
he had acted in self defense after she became aggressive toward him. Prior to trial, defense counsel
requested that the state disclose exculpatory information.  The state responded by revealing that the
decedent had been receiving psychiatric treatment, but downplayed its significance.  The state also
revealed the existence of a witness – Gonzalez – who had contact with the decedent, but insisted the
contact had been days before she was killed and would not be relevant.  After petitioner’s conviction,
the decedent’s family sued him for wrongful death. Petitioner’s parents’ insurance company hired
a lawyer who deposed Gonzalez in connection with the civil case.  Gonzalez revealed during this
deposition that the decedent had contacted him two days before she died, and again the day she died,
expressing a desire to commit suicide and an intention to “find someone to do it for her.”  The civil
lawyer hand delivered a copy of the deposition transcript to petitioner’s criminal lawyer a month
later.  Petitioner then sought relief on a Brady v. Maryland claim. 

The timeliness of the §2254 petition turned on when petitioner could have discovered what
Gonzalez knew through the exercise of due diligence under §2244(d)(1)(D).  The Fifth Circuit began
by rejecting the state’s contention that petitioner could have learned what Gonzalez had to say at the
time of trial after the prosecutor disclosed his existence.  The court explained:

[T]he state ... severely downplayed the importance of Gonzalez’s testimony ...
While the state did offer to given Starns’s counsel Gonzalez’s contact information,
it did so in a way that suggested that Starns would learn nothing useful from
Gonzalez. ... Thus, Starns did not fail to act with due diligence in not investigating
further given the state’s representations about the content, scope and relevance of
Gonzalez’s testimony.

524 F.3d at 619. 
Turning the district court’s finding that the petition untimely because petitioner was deemed

to have discovered the Gonzalez information at the time of the civil deposition, the Fifth Circuit
again disagreed.  After observing that “[o]ne’s lawyer for one purpose is not necessarily that
person’s lawyer for all purposes,” the court found that, “[a]s they were completely separate cases,
[the civil lawyer’s] knowledge of the Gonzalez deposition for the civil case cannot be imputed to
Starns for Starns’s criminal proceedings.” 524 F.3d at 620.
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Finally, the court held that resolution of the question of timeliness in this case would require
a determination of exactly when petitioner’s criminal lawyer “received the deposition transcript and
began reading it ..., because that is the date Starns learned of the factual predicate for his habeas
claims.” 524 F.3d at 620.  The court concluded by remanding the case to the district court for
resolution of that question.

88) United States v. Plascencia, 537 F.3d 385, 389 (5th Cir. 2008).  Resolving an issue of “first
impression” in the Fifth Circuit, a majority of the panel held that petitioner’s federal conviction
became final for purposes of the §2255 limitations period on the date that the ten day period for
filing a timely notice of appeal expired without such a notice being filed, and that a prisoner in this
position may not claim the additional 90 days to petition the Supreme Court for a writ of certiorari
that would otherwise be available.  The majority also held that petitioner’s unsuccessful Rule 4(b)(4)
motion for an extension of the time to file a direct appeal did not delay the finality date of his
conviction, and that petitioner therefore could not claim the benefit of the 90 day period for certiorari
review of the denial of that motion.  The majority reasoned that petitioner “never filed an effective
notice of appeal in this court.  Any petition for certiorari that Plascencia could have filed following
our dismissal would not have contested direct review of his conviction. ... Therefore, the 90-day
certiorari period is not applicable in Plascencia’s case to determine when his conviction became
final.”

89) Frederick v. McNeil, 2008 WL 4925946 at *2 (11th Cir. Nov. 18, 2008) (per curiam)
(unpublished).  The Eleventh Circuit reversed the district court’s dismissal of petitioner’s §2254
petition as untimely and remanded “for proper application of §2244(d)(1)(D).”  The district court
had held that petitioner could not rely upon §2244(d)(1)(D) to render his petition timely because his
“claim did not support federal habeas relief, given that the facts contained in [the affidavit proffered
as newly discovered evidence] would not alter the outcome of [petitioner’s] trial.”  The Eleventh
Circuit rejected this approach to the statutory triggering event, explaining: “Whether or not the state
prisoner’s claimed newly discovered evidence is sufficient to merit federal habeas relief is not ... 
the standard for determining the appropriate triggering date. See 28 U.S.C. § 2244(d)(1)(D). Rather,
the appropriate standard is whether or not the state prisoner exercised due diligence in discovering
the factual predicate for his claim.”

90) Melson v. Allen, 548 F.3d 993 (11th Cir. 2008), cert. granted, judgment vacated on other grounds,
532 U.S. 907 (2010) (remanding for further consideration in light of Holland v. Florida, 560 U.S.
631 (2010)), on remand, 611 F.3d 1380 (11th Cir. 2010) (remanding to district court for evidentiary
hearing on equitable tolling). The Eleventh Circuit affirmed the dismissal of petitioner’s §2254
petition as untimely in this Alabama capital case.  After finding that petitioner was not entitled to
the statutory tolling necessary to proceed under §2244(d)(1)(A), the court rejected his contention that
the limitations period should have been calculated under §2244(d)(1)(D) based on newly discovered
evidence in the form of undisclosed statements allegedly given to police by five witnesses, which
came to light in the “autumn of 2004.”  After describing the circumstances of each of the five
statements, and without regard for whether or not the prosecution may have had an independent
obligation to disclose them, the court concluded that petitioner “either had personal knowledge of,
or could have discovered using due diligence, the factual predicates for his claims prior to his 1996
state court trial.” 548 F.3d at 1000.

91) Earl v. Fabian, 556 F.3d 717 (8th Cir. 2009).  In this Minnesota aiding and abetting murder case,
the Eighth Circuit vacated the district court’s dismissal of petitioner’s § 2254 petition as untimely
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and remanded for fact development.  Petitioner attributed the late filing of his petition to a seven
month long delay in his receipt of notification that his conviction had become final.  This delay, in
turn, was occasioned by the state’s having sent petitioner to Florida to serve his sentence at a
location it would not disclose to his appellate counsel, and having insisted that counsel’s mail to his
client be provided to corrections officials for forwarding.  Citing this delay, petitioner alternatively
sought equitable tolling and calculation of the limitations period using § 2244(d)(1)(B) as the
relevant triggering event. 

After rejecting petitioner’s equitable tolling request on the ground that he could not show
sufficient diligence, the Eighth Circuit turned to his contention that the limitations period should be
deemed to have started to run only after the prison belatedly delivered notice that his direct appeal
had been finally rejected.  The court held that “the delay alleged by Earl, if credible, could possibly
amount to a state impediment under § 2244(d)(1)(B),” 556 F.3d at 726, and explained:

The federal habeas right does not accrue until the state appeal is complete, and the
lack of notice that a state judgment of conviction has become final could be an
impediment that prevents a prisoner from filing a petition depending on the
particular circumstances of the case. Failure to notify a defendant of a state
appellate court decision is a matter of state law and procedure unless it denies the
prisoner his constitutional right of access to the courts.  This is a fact intensive issue
of federal law as illustrated by the circuit cases remanding, for detailed tolling
consideration, claims that a prison law library did not include the AEDPA statute
of limitations.  Whether an impediment “prevented” the filing of a habeas claim is
also a distinct fact intensive issue that has been the basis for denying 2244(d)(1)(B)
relief.

556 F.3d at 726 (citations and footnote omitted).  After rejecting the state’s contention that §
2244(d)(1)(B) contains an “unwritten diligence requirement” petitioner could not satisfy, see 556
F.3d at 727, the Eighth Circuit concluded by remanding the case to the district court for inquiry into
“whether the state created an impediment that prevented Earl from filing his habeas petition.” 556
F.3d at 728.

92) Douglas v. Workman, 560 F.3d 1156, 1181 (10th Cir. 2009) (per curiam).  Before granting relief
on petitioner’s Brady claims, which were developed using evidence revealed for the first time during
the federal habeas proceedings, the Tenth Circuit rejected the state’s contention that the claims were
barred by the statute of limitations because Douglas could have discovered the existence of a deal
between the prosecution and its star witness earlier.  After analogizing this case to Banks v. Dretke,
540 U.S. 668 (2004), and noting that the state’s argument “fails to take into account the evidence that
[the prosecutor] continued to entice [the witness’] silence by helping him even after [the prosecutor]
left the district attorney’s office,” the court concluded by rejecting “the State’s contention that Mr.
Douglas could have uncovered the illicit dealings between [prosecutor and witness] prior to [the
witness’] recantation.” 

93) McCloud v. Hooks, 560 F.3d 1223, 1230 (11th Cir. 2009).  The Eleventh Circuit affirmed the
dismissal as untimely of petitioner’s § 2254 petition challenging his Alabama guilty plea to burglary. 
Prior to entry of the guilty plea, petitioner’s burglary charge had been consolidated with a separate
capital murder charge pursuant to Ala. R. Crim. P. 13.3(c).  After the guilty plea, petitioner went to
trial on the capital murder charge, received a life sentence, and pursued state appellate and collateral
review.   Petitioner contended that the burglary and capital murder counts remained consolidated
under state law, and that the timeliness of his federal habeas petition challenging the burglary plea
should therefore be assessed using the triggering date generated by the capital murder charge, which
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became final later than the burglary conviction.  After acknowledging that Alabama law “offers no
clear answer” to this issue, the Eleventh Circuit rejected petitioner’s contention.  “In effect,” the
court reasoned, “for purposes of calculating the period of limitations the trial court’s entry of two
judgments severed the consolidated cases as a matter of law.”  Acknowledging petitioner’s argument
that Ala. R. Crim. P. 13.4 required a separate trial court order to sever the cases, the Eleventh Circuit
held that “the entry of separate judgments satisfied the requirements of Rule 13.4.  Thus, for
purposes of determining the timeliness of McCloud’s habeas petition, we view the cases severed and
McCloud’s § 2254 petition was untimely.”

94) Wilson v. Cain, 564 F.3d 702, 705-06 (5th Cir. 2009).  The Fifth Circuit reversed the district court’s
dismissal of petitioner’s §2254 petition as untimely in this non-capital Louisiana murder case.  The
district court’s determination that the petition was untimely rested on its conclusion that petitioner’s
request for rehearing of the Louisiana Supreme Court’s denial of his writ application was not eligible
for consideration pursuant to Rule IX, § 6 of the Louisiana Supreme Court Rules, such that the ten
months that request remained pending did not extend the finality date of petitioner’s conviction for
§ 2244(d)(1)(A) purposes.  The Fifth Circuit acknowledged that the content of Louisiana’s rule was
consistent with the district court’s view, but went on to recognize that “Louisiana courts do not
invariably apply [the rule] to procedurally bar motions for rehearing ....”  Relying on its decision in
Emerson v. Johnson, 243 F.3d 931 (5th Cir. 2001) (finding Texas motion for reconsideration
properly filed despite rule prohibiting such motions because Texas courts were known to make
exceptions), the Fifth Circuit went on to conclude that “since the [Louisiana Supreme Court] has
entertained motions for rehearing notwithstanding the language in Louisiana Supreme Court Rule
IX, § 6, this rule does not prevent Wilson’s motion for rehearing from being considered in
determining the date his conviction became final.”  After recalculating petitioner’s limitations period
in light of this determination, the court concluded that the petition was timely.

95) Willis v. Jones, 2009 WL 1391429 at *8 (6th Cir. May 15, 2009) (unpublished).  After resolving
a series of unusual procedural issues arising out of the appeal of petitioner’s Rule 60(b) motion, the
Sixth Circuit held that petitioner’s Brady v. Maryland claim based on information previously
suppressed by the state was timely under §2244(d)(1)(D).  In so holding, the court rejected the state’s
contention that petitioner could have discovered the Brady material law enforcement had suppressed
earlier if he had asked for it.  The court reasoned that “Willis was entitled to rely on the state’s
representation that it did not have impeaching evidence in its files, meaning that due diligence did
not require him to request the records before the state turned them over.”

96)  O’Neal v. Kenny, 579 F.3d 915, 919 (8th Cir. 2009), cert. denied, 559 U.S. 911 (2010). On remand
from the Supreme Court for reconsideration in light of Jimenez v. Quarterman, 555 U.S. 113 (2009),
the Eighth Circuit adhered to its prior determination that petitioner’s §2254 petition challenging his
Nebraska assault conviction was untimely. Like the prisoner in Jimenez, petitioner had been granted
post-conviction relief in the form of a “new direct appeal,” and calculation of the federal limitations
period using the finality date of that new appeal would render his federal petition timely. The Eighth
Circuit, however, found this case “factually distinguishable from Jiminez [sic]” because, unlike in
the petitioner in that case, “O’Neal did file a federal habeas petition before the Nebraska state trial
court granted him a new direct appeal.” The court went on to explain:

This is precisely the situation that the Court cautioned that it was not ruling on in
Jiminez. The Court’s footnote specifically says that it was not deciding “whether
petitioner could have sought timely federal habeas relief between October 11, 1997,
when the 1-year limitations period initially expired, and September 25, 2002, when
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the state court ordered that his direct review be reopened.” 555 U.S. at 120 n. 4. The
Court emphasized that “the possibility that a state court may reopen direct review
does not render convictions and sentences that are no longer subject to direct review
nonfinal.” Id. (internal quotations and citation omitted). Finally, the Court
recognized that its holding was “a narrow one,” specifically limiting its holding to
situations in which a state court grants a criminal defendant the right to file an out-
of-time direct appeal during state collateral review “but before the defendant has
first sought federal habeas relief.” Id. at 686. Here, as noted supra, O'Neal sought
federal habeas relief before the state trial court granted him a new direct appeal.
Thus, Jiminez is not controlling precedent for the issue presented in this case.

In basing its decision on this distinction, the Eighth Circuit did not discuss the fact that the initial
§2254 petition in this case was never adjudicated on the merits, but had instead been dismissed first
for lack of exhaustion, and then as untimely.

97) Critchley v. Thaler, 586 F.3d 318 (5th Cir. 2009). In this Texas sexual assault case, the Fifth Circuit
reversed the district court’s dismissal of petitioner’s §2254 petition as untimely, finding that the
Hays County District Clerk’s office’s failure to file petitioner’s timely state habeas petition
constituted a state-created impediment to filing a timely federal habeas petition for purposes of
§2244(d)(1)(B). The Fifth Circuit began its analysis by rejecting the state’s contention that
§2244(d)(1)(B) “does not apply to Critchley because it requires that the state-created impediment
prevent the filing of a federal, as opposed to state, habeas application.” 586 F.3d at 320. After
acknowledging that this “position is arguably supported by the language of the statute,” the court
pointed out that “[a]lthough AEDPA sets the rules for federal habeas petitions, success under those
rules is dependent upon first making a timely and sufficient state petition.” Id.

Turning to the circumstances in this case, the court explained that petitioner initially
“attempted to file his state petition in July 2003, with 68 days remaining in the one year AEDPA
limitations period,” but the district clerk’s office failed to file it. Id. The clerk’s office also failed to
file the petition when it was submitted a second time, and finally filed the third submission
approximately four months after it was received. After noting the magistrate judge’s observation that
other prisoners had experienced similar problems with the Hays County clerk’s office, the Fifth
Circuit held that “[t]he state court’s failure to process that application and others filed by Critchley,
coupled with its apparent failure to process petitions filed by other prisoners constitutes a state-
created impediment under § 2244(d)(1)(B).” Id. “That impediment,” the court added, “tolled the
AEDPA limitations period at least until [the date] when the Hays County Clerk finally filed
Critchley’s state habeas petition.” [Editor’s Note: While the Fifth Circuit’s analysis refers to
§2244(d)(1)(B) as a “tolling” provision, the plain language of the statute indicates that it operates
to start the one year period, not to toll it]. 

Finally, the court noted that the district court’s determination that petitioner was not entitled
to equitable tolling because of a lack of diligence between his second and third attempts at filing was
irrelevant: 

If Critchley’s initial July 2003 petition had not been ignored by Hays County, that
timely petition would have tolled the federal limitations period and further diligence
by Critchley would not have been necessary. Because of our conclusion that a state
created impediment existed which tolled the AEDPA limitations period, Critchley’s
federal habeas petition was timely and equitable tolling has no applicable [sic] to
this case.

586 F.3d at 321.
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98) Parmley v. Norris, 586 F.3d 1066 (8th Cir. 2009), cert. denied, 561 U.S. 1033 (2010). A majority
of the Eighth Circuit panel affirmed the dismissal of petitioner’s §2254 petition as untimely in this
Arkansas drug case, finding that his conviction became “final” for §2244(d)(1)(A) purposes when
the Arkansas Court of Appeals denied his petition for rehearing on direct appeal. In so holding, the
majority rejected petitioner’s contention that finality did not occur until the end of the 90 day period
during which a prisoner can ordinarily petition the Supreme Court of the United States for certiorari.
In support of this contention, petitioner argued that the state court of appeals was effectively the state
“court of law resort” in his case – and its judgment was therefore reviewable on certiorari by the
Supreme Court of the United States – because a request for review of the Arkansas Court of
Appeals’ decision by the Arkansas Supreme Court could not have satisfied any of the criteria for
discretionary review enumerated in the Arkansas Supreme Court Rules. The majority disagreed,
explaining that the Arkansas Supreme Court Rules criteria were not exhaustive, and they did not
have the effect of converting the state court of appeals into a state court of last resort for cases like
petitioner’s. The majority also offered this advice to prisoners:

In the future, when a prisoner lacks a good faith basis for arguing that the Arkansas
Supreme Court should review his conviction based on one of the factors listed in
Rules 1-2(b) or 2-4(c), as here, then the prisoner should either (1) timely petition
the Arkansas Supreme Court for discretionary review based on other factors or (2)
file a petition for habeas corpus relief within one year (excluding any tolling for
state post-conviction relief proceedings).

586 F.3d at 1073.

99) Reinhold v. Rozum, 2010 WL 1508515 (7th Cir. April 14, 2010) (unpublished).  The Seventh
Circuit affirmed the dismissal of the petition as untimely in this Wisconsin kidnapping case, finding
that while Cunningham v. California, 549 U.S. 270 (2007), “was compelled by Apprendi and
Blakely,” it did not apply retroactively to petitioner’s 1996 conviction.  As a result, petitioner could
not rely upon § 2244(d)(1)(C) to render his Cunningham claim timely. 

100) Randle v. Crawford, 604 F.3d 1047, 1054-55 (9th Cir. 2010), cert. denied sub nom. Randle v.
Skolnik, 562 U.S. 969 (2010). Affirming the dismissal as untimely of petitioner’s §2254 challenge
to his Nevada convictions for murder and other offenses, the Ninth Circuit rejected the contention
that the state court judgment did not become final for purposes of § 2244(d)(1)(A) until the Nevada
Supreme Court dismissed petitioner’s direct appeal as untimely, explaining: 

If the one-year limitations period were made contingent on the resolution of a
petitioner’s attempt to file an untimely notice of appeal, a petitioner could
indefinitely delay the commencement of the one-year period by simply waiting to
file such notice until after the normal expiration date. Sanctioning this procedure
would undermine the statute of limitations for federal habeas petitions.

101) Quezada v. Scribner, 611 F.3d 1165 (9th Cir. 2010) (per curiam).  The Ninth Circuit granted
petitioner’s motion to remand this California non-capital murder and conspiracy case, finding that
newly discovered evidence impeaching the testimony of an informant was sufficient to render the
resulting prosecutorial misconduct claim timely under § 2244(d)(1)(D), and to require an evidentiary
hearing on that claim.  Petitioner had presented a version of his prosecutorial misconduct claim to
the district court, but that court rejected it for lack of evidentiary support.  While the case was
pending on appeal, however, the informant revealed for the first time – in contravention of his trial
testimony and representations by the prosecution – that he had been compensated for testifying
against petitioner.  Noting that petitioner and his counsel had repeatedly attempted obtain
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information about the witness’ compensation only to be “repeatedly rebuffed by silence on the part
of the informant, or an outright denial ... by the prosecution,” the Ninth Circuit held that petitioner
had exhibited the diligence necessary to avoid application of § 2254(e)(2), and to warrant application
of § 2244(d)(1)(D) for the purpose of calculating the limitations period applicable to his claim. 611
F.3d at 1167.  The court further held that, in light of the newly discovered evidence meeting the
fourth circumstance enumerated in Townsend v. Sain, the court further held that “Townsend
mandates an evidentiary hearing.”  Id.  The court concluded by directing the district court on remand
to hold an evidentiary for the purpose of assessing the value of the evidence and its effect on the
exhaustion status of petitioner’s claim, and, if necessary, to either stay and abey the case to permit
exhaustion or, if the claim is deemed procedurally barred, to determine whether petitioner can show
cause and prejudice. Id.

102) In re Siggers, 615 F.3d 477, 480 n.1 (6th Cir. 2010).  In the course of denying petitioner’s
application for leave to file a second or successive petition challenging his Michigan murder
conviction, the Sixth Circuit noted that some of the evidence proffered in support of the innocence
showing required by § 2244(b)(2)(B)(ii) did not relate to the Brady v. Maryland claim petitioner
proposed to pursue in his new petition.  The court then observed that, because this evidence had no
connection to the Brady claim, it could not be considered:

At best, Siggers appears to argue that as long as he can prove at least one
constitutional violation, i.e., the alleged Brady violations, the court is then allowed
to consider all of his newly discovered evidence, even that unrelated to the alleged
constitutional error. Siggers cites no authority for this proposition, and we find it
to be contrary to the plain meaning of the statute. See 28 U.S.C. § 2244(b)(2).

103) Matthis v. Cain, 627 F.3d 1001 (5th Cir. 2010), cert. denied, 564 U.S. 1021 (2011).  In this
Louisiana second degree murder case, the Fifth Circuit rejected petitioner’s contention that a
temporary grant of state post-conviction relief – granted by the state district court but later reversed
by the state supreme court – “destroyed” “the finality of his conviction,” such that the limitations
period began anew after the decision reinstating the conviction.  The court remarked that while the
issue was “one of first impression in this Circuit, its answer is straightforward.”  627 F.3d at 1003
(footnote omitted).  The court then explained:

The language of § 2244(d)(1)(A) plainly refers to the date on which the “judgment
became final by the conclusion of direct review or the expiration of time for seeking
such review.” 28 U.S.C. § 2244(d)(1)(A) (emphasis added). Guided by the maxim
that “when the statutory language is plain, we must enforce it according to its
terms,” Jimenez, [v. Quarterman, 555 U.S. 113, 118 (2009)], Appellant must
therefore show that the state district court’s overturning of his conviction
constituted a reinstatement of direct review.  This he cannot do.  ... [T]he state
district court overturned his conviction on post-conviction review, not on direct
review. The language of the statute clearly distinguishes between the two phases of
review, accounting for direct review under § 2244(d)(1)(A), and allowing for tolling
during post-conviction review under § 2244(d)(2).

Id.  Having rejected the only theory under which the petition could possibly have been deemed
timely, the Fifth Circuit affirmed the district court’s decision to dismiss it. 

104) Tharpe v. Thaler, 628 F.3d 719 (5th Cir. 2010), cert. denied, 563 U.S. 1023 (2011).  The Fifth
Circuit re-examined the rule of Caldwell v. Dretke, 429 F.3d 521 (5th Cir. 2005), under which a
Texas “deferred adjudication” constitutes a “final judgement” for purposes of § 2244(d)(1)(A), and
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held that it did not require modification in light of Burton v. Stewart, 549 U.S. 147 (2007) (per
curiam).  In this case, the trial court initially placed petitioner on “deferred-adjudication probation,”
but later convicted and sentenced him after finding that he had violated the conditions of his
probation.  After an untimely attempt to appeal the initial deferred adjudication, and unsuccessful
direct and post-conviction challenges to the later conviction and sentence, petitioner sought federal
habeas review of claims relating to both.  Relying on Caldwell, the district court dismissed the
challenges to the deferred adjudication as untimely, and denied relief on the merits of the challenges
to the conviction and sentence.  

After acknowledging that “Burton putatively called the analysis of Caldwell into question,”
the Fifth Circuit found that the question posed by petitioner’s case was distinct from the one resolved
in Burton.  628 F.3d at 724.  The court explained:

[T]the question we are asked in the instant case is whether a habeas claim that
challenges a deferred-adjudication order and another habeas claim that challenges
a conviction and sentence involve two different “judgments” for AEDPA purposes.
Ours is an entirely different question [from the one addressed in Burton], to which
– consistent with our holding in Caldwell – we answer “yes.” It follows, then, that
in dealing with two entirely separate and distinct judgments – one a
deferred-adjudication order and the other a judgment of conviction and sentence –
we are dealing with two separate and distinct limitation periods under the AEDPA.

Id.  Applying this approach to petitioner, the Fifth Circuit upheld the district court’s determination
that his challenges to the deferred adjudication were untimely while his challenges to the conviction
and sentence that followed were not. 

105) Martin v. Bartow, 628 F.3d 871 (7th Cir. 2010).  The Seventh Circuit reversed the dismissal as
untimely of petitioner’s § 2254 petition challenging a 2005 judgment redetermining the merits of his
1996 Wisconsin civil commitment as a sexually violent person.  Under state law commitments like
petitioner’s were subject to reevaluation every year, and the parties agreed that each order continuing
the commitment constituted “a new judgment for purposes of AEDPA, and therefore start[ed] a new
statute of limitations period.” 628 F.3d at 874.  The state nevertheless argued that petitioner’s 2005
challenge, which did not allege any change in circumstances since the original commitment in 1996,
should be treated as an untimely attack on the 1996 order, rather than a timely challenge to the 2005
order.  In rejecting this view, the Seventh Circuit emphasized that petitioner’s case was somewhat
“exceptional” because, unlike most annual reevalutions in which circumstances justifying continued
confinement are presumed absent affirmative proof of a change, the state court of appeals reviewed
the 2005 judgment as if it involved a “full redetermination on the merits of all the issues ... raised
....” 628 F.3d at 875.  The court explained that “Martin is in a unique situation because the State put
the question of [the existence of valid] legal grounds for his commitment at issue again following
his 2005 petition.  Thus, despite the fact that Martin could have challenged the State’s reliance on
[the asserted bases for commitment] at his initial commitment hearing, his failure to do so has not
caused the question to grow stale.” 628 F.3d at 876.  After noting that allowing the petition to go
forward was consistent with Magwood v. Patterson, 561 U.S. 320 (2010), the Seventh Circuit
concluded by observing that,

Unlike in this case, it will generally not be sufficient to find that there are multiple
judgments in a civil case and begin the AEDPA statute of limitations clock with the
latest judgment because we will not know which judgment a petitioner is
challenging.  We must inquire further and then decide whether that judgment
amounts to a redetermination that a person civilly committed is mentally ill and
dangerous or merely a determination that there are no changed circumstances
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warranting a reconsideration of the initial determination.  In light of Magwood , this
distinction is critical to prevent a flood of repetitive habeas litigation in this area. 

628 F.3d at 878.

106) Martin v. McNeil, 633 F. 3d 1257 (11th Cir.), cert. denied, 565 U.S. 843 (2011).  The Eleventh
Circuit affirmed the dismissal of Martin’s § 2254 petition – which was filed 13 days late – as
untimely in this Florida capital case.  In so holding, the court rejected Martin’s contention that his
conviction had not become “final” for purposes of § 2244(d)(1)(A) until he received “actual notice”
of the Supreme Court’s denial of certiorari some fourteen days after the denial actually occurred. 
633 F.3d at 1266. 

107) Murphy v. United States, 634 F.3d 1303, 1309 (11th Cir. 2011).  Affirming the dismissal of
petitioner’s § 2255 motion as untimely, the Eleventh Circuit held that “a district court’s reduction
of a term of imprisonment under Rule 35(b) has no impact on the ‘finality’ of a defendant’s
‘judgment of conviction’ and does not alter the ‘date on which the judgment of conviction becomes
final’ for the purposes of the statute of limitations.” (quoting United States v. Sanders, 247 F.3d 139,
142-144 & n. 2 (4th Cir. 2001)).  The court explained that this conclusion was supported by the
“plain and obvious meaning of” 18 U.S.C. § 3582, which provides that a “judgment of conviction
that includes” a sentence modified pursuant to Rule 35 “constitutes a final judgment for all other
purposes.”  The court also noted that “every circuit to have addressed this question agrees with our
conclusion.”  

108) Scott v. Hubert, 635 F.3d 659, 666-67 (5th Cir.), cert. denied, 565 U.S. 1060 (2011).  The Fifth
Circuit reversed the dismissal as untimely of petitioner’s challenge to his Louisiana burglary
conviction, finding that the district court’s determination that petitioner’s conviction became final
upon expiration of the time for seeking review of the intermediate appellate court’s decision
affirming that conviction but remanding for resentencing could not be reconciled with Burton v.
Stewart, 549 U.S. 147 (2007) (per curiam).  After observing that “state law has no bearing on the
finality inquiry under AEDPA,” and that “[t]he question of when a conviction becomes final for
federal habeas purposes is purely a question of federal law,” the court held as follows:

[W]hen a state prisoner’s conviction is affirmed on direct appeal but the sentence
is vacated and the case is remanded for resentencing, the judgment of conviction
does not become final within the meaning of 28 U.S.C. § 2244(d)(1)(A) until both
the conviction and the sentence have become final by the conclusion of direct
review or the expiration of the time for seeking such review. ... AEDPA is not a
Hobson’s choice. A petitioner who wishes to challenge his conviction is not
required to do so immediately and forfeit his right to later challenge his sentence.
Nor must a petitioner who wishes to preserve his ability to challenge his sentence
forfeit his right to challenge his conviction. AEDPA allows a state prisoner to wait
until both his conviction and his sentence have become final before filing a petition
under § 2254.

109) Mark v. Thaler, 646 F.3d 191 (5th Cir. 2011).  A majority of the Fifth Circuit panel reversed the
dismissal of petitioner’s § 2254 petition as untimely in this Texas robbery case.  The timeliness
dispute turned on whether petitioner’s conviction became “final” for purposes of § 2244(d)(1)(A)
on the date the intermediate state court of appeals granted petitioner’s motion to voluntarily dismiss
his appeal (as the state contended), or at the expiration of a subsequent 30 day period during which
appellants can ordinarily petition the Texas Court of Criminal Appeals (CCA) for discretionary
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review (as petitioner contended).  After reviewing the relevant Texas appellate court rules, the Fifth
Circuit majority determined that state law would have permitted petitioner to seek discretionary
review in the CCA.  From there, the majority concluded that,

this case presents no reason ... to deviate from our precedent holding that, where a
defendant does not file a petition for discretionary review with the [CCA], his
conviction becomes final under AEDPA when the time for doing so expired.
Because it appears that Texas law would have permitted Mark to file a PDR after
the Court of Appeals granted his motion to dismiss his appeal, his “process of direct
review” did not “com[e] to an end” until the end of the 30-day filing period. Thus,
under AEDPA, his state conviction did not become final until 30 days after the
Court of Appeals dismissed his appeal.

646 F.3d at 196 (quoting Jimenez v. Quarterman, 555 U.S. 113, 119 (2009)).

110) Mardesich v. Cate, 668 F.3d 1164 (9th Cir. 2012).  In this California murder case involving a
juvenile’s challenges to a state administrative determination to return her to state court for
sentencing, and to the sentence imposed by the state court, the Ninth Circuit adhered to the position
taken in Souliotes v. Evans, 622 F.3d 1173, 1179-80 (9th Cir. 2012), vacated on other grounds by
Souliotes v. Evans, 654 F.3d 902 (9th Cir. 2011), that the § 2244(d) limitations period applies “on
a claim-by-claim basis.” 668 F.3d at 1169.  In so holding, the court added to an existing circuit split,
with the Eleventh Circuit maintaining that the limitations period applies to the habeas petition as a
whole, such that the presentation of one timely claim is sufficient to render an entire petition timely,
see Walker v. Crosby, 341 F.3d 1240 (11th Cir. 2003), and the Third Circuit requiring a claim-by-
claim assessment of timeliness, see Fielder v. Varner, 379 F.3d 113, 117-18 (3rd Cir. 2004). 

The Ninth Circuit also held that “the one-year limitations period for challenging [an]
administrative action is governed by § 2244(d)(1)(D), [rather than § 2244(d)(1)(A),] and is triggered
by the ‘date on which the factual predicate of the claim or claims presented could have been
discovered through the exercise of due diligence.’” 668 F.3d at 1173.  “[T]he ‘factual predicate’ for
these claims,” the court continued, “is the state agency’s denial of the petitioner’s administrative
appeal.”  Id.  Applying that approach to petitioner’s claims challenging to administrative agency’s
decision to return her to state court, the Ninth Circuit concluded that the limitations period began
to run at the conclusion of the administrative appeal, rather than the date on which her appeal of the
sentence later imposed by the state court became final, and that the claims were therefore untimely. 

111) Thompson v. Lea, 681 F.3d 1093 (9th Cir. 2012).  A majority of the Ninth Circuit panel reversed
the dismissal of the § 2254 petition as untimely in this California case, finding that the limitations
period had been “reset” by the California Supreme Court during petitioner’s direct appeal.  681 F.3d
at 1094 (citing Jimenez v. Quarterman, 555 U.S. 113 (2009)).  Petitioner’s conviction originally
became final ninety days after the California Supreme Court denied discretionary review on direct
appeal.  The order denying review, however, specified that it had been entered “without prejudice
to any relief to which [petitioner] might be entitled after the United States Supreme Court [decides]
Cunningham v. California ....”  Id. at 1094.  After Cunningham was decided, petitioner sought relief
under the rule it announced, first in the state court of appeals, and then in the state supreme court. 
The court of appeals denied petitioner’s request to recall the remittitur and reinstate his appeal, “but
... the California Supreme Court granted review ... of the court of appeal’s denial order, and deferred
further action in the matter pursuant to California Rule of Court 8.512(d)(2).”  Id.  While the state
supreme court later “dismissed review on the merits, in light of” the apparently dispositive decision
in a separate case, the Ninth Circuit majority held that, “[b]y granting review, the California
Supreme Court reopened direct review and made Thompson’s conviction ‘again capable of
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modification through direct appeal.’” Id. (quoting Jimenez).  The majority went on to conclude that
petitioner’s “conviction remained nonfinal ‘during the pendency of the reopened appeal’ and became
‘final’ for purposes of § 2244(d)(1)(A) ... ninety days after” the state supreme court’s final dismissal
of review on the merits. Id. at 1094.

112) Ford v. Gonzalez, 683 F.3d 1230 (9th Cir.), cert. denied sub nom. Ford v. Swarthout, 568 U.S.
1053 (2012).  A majority of the Ninth Circuit panel affirmed the dismissal of Ford’s § 2254 petition
as untimely in this California bank robbery case, finding that, for purposes of § 2244(d)(1)(D), “the
factual predicate of his claims” relating to benefits provided to an informant “could have been
discovered had he exercised due diligence at his trial.”  683 F.3d at 1232.  The information upon
which petitioner sought to rely was discovered by his federal habeas counsel in a public court file
that was available to, but not reviewed by, trial counsel.  The file’s contents suggested that the state’s
key witness may have lied about her motivation for cooperating.  After noting its adherence to the
view that “‘[d]ue diligence does not require “the maximum feasible diligence,” but it does require
reasonable diligence in the circumstances,’” id. at 1235 (quoting Schlueter v. Varner, 384 F.3d 69,
74 (3rd Cir. 2004)), the Ninth Circuit majority held that petitioner had not done enough.  “Based on
the testimony offered at Ford’s trial,” the majority explained, both petitioner and his trial counsel
“had reason to suspect that [the witness] may have sought and received some benefits for assisting
law enforcement.” 683 F.3d at 1236. The majority also noted that “the unique living arrangements
and active assistance of [petitioner’s] wife” – who was also the witness’s sister and lived with her
and their mother during the relevant period – “also gave Ford access to information about whether
[the witness] had received a deal.”  Id.  Later, in response to the dissent, the majority added that the
state’s own role in reinforcing the witness’s denial that she had sought or received benefits was not
relevant to the diligence inquiry associated with the limitations period calculation:  “Under AEDPA,
this [timeliness inquiry] is a threshold question that we must decide before we reach the merits of
a habeas petitioner’s claims. ... [W]e decline to take the circular approach of considering the merits
of Ford’s claims in evaluating whether they are timely enough to reach the merits.” Id. at 1238. 
Having concluded that petitioner had not been sufficiently diligent to justify calculation of the
limitations period under § 2244(d)(1)(D), the majority further determined that the same lack of
diligence precluded his alternative request for equitable tolling.

113) Rivas v. Fischer, 687 F.3d 514 (2nd Cir. 2012).  Before concluding that petitioner was entitled to
an equitable exception from compliance with the limitations period based on his showing of probable
innocence, the Second Circuit considered and rejected petitioner’s contention that his claims were
based on “new evidence which could not have been discovered more than a year prior to ... filing,”
such that the petition was timely pursuant to § 2244(d)(1)(D).  687 F.3d at 534.  After observing that
“Congress did not provide a definition of the term ‘factual predicate,’ as used in § 2244(d)(1)(D),”
the Second Circuit held “that a factual predicate consists only of the ‘vital facts’ underlying the
claim,” i.e., “those without which the claim would necessarily be dismissed under Rule 4 of the
Rules Governing § 2254 Cases ....”  687 F.3d at 535; see also id. (“Accordingly, if new information
is discovered that merely supports or strengthens a claim that could have been properly stated
without the discovery, that information is not a ‘factual predicate’ for purposes of triggering the
statute of limitations under § 2244(d)(1)(D).”).  Applying that measure to petitioner’s case, the court
went on to find that the factual predicates for all of his claims had been discoverable more than one
year prior to the filing of his federal petition, and that all of the claims were therefore untimely under
§ 2244(d)(1)(D).
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114) Villanueva v. Anglin, 719 F.3d 769 (7th Cir. 2013).  Before affirming the denial of relief in these
two consolidated cases presenting due process claims that petitioners lacked adequate notice that
their negotiated pleas would include periods of supervised release, the Seventh Circuit observed that,
for purposes of calculating the limitations period using § 2244(d)(1)(D), “‘[d]ue diligence is
equivalent to a rule of “inquiry notice.”’” 719 F.3d at 774 (quoting Clarke v. United States, 703 F.3d
1098, 1100 (7th Cir. 2013)).  Applying that principle in these cases, the court held that the trial
judges’ references to the state law provision calling for supervised release during each petitioner’s
plea colloquy  was sufficient to place them “on inquiry notice and started the statute of limitations
clock.”  Id.  at 775.  Based on that finding, the court rejected petitioners’ contentions that the
limitations period had not begun to run until a prison counselor advised them of the applicable
supervised release periods sometime after they had begun serving their sentences. 

115) Jefferson v. United States, 730 F.3d 537 (6th Cir. 2013), cert. denied, 134 S.Ct. 2820 (2014).
Before affirming the denial of relief in this § 2255 case challenging a federal drug conviction, the
Sixth Circuit rejected the government’s contention that petitioner’s failure to seek proof supporting
his Brady v. Maryland claim from sources other than the prosecution itself – which was later
revealed to have been hiding that proof all along – prevented him from relying on § 2255(f)(4) to
establish the timeliness of his claim.  Instead, the court held “that § 2255(f)(4)'s due-diligence
standard did not require Jefferson continuously to seek out evidence that the government had a
constitutional duty to disclose (evidence that, despite specific requests by the defense for the
information, the government represented did not exist).”  730 F.3d at 546; see also id. (“We do not
fault Jefferson for failing to scavenge for evidence of undisclosed promises when he already
repeatedly asked for disclosure and the evidence was unconstitutionally withheld by the
government.”).  The court went on to reject the government’s related contention that, because
petitioner had asserted his Brady claim – albeit in purely speculative form – years before the filing
of his current § 2255 motion and the disclosure of the previously withheld evidence, he had
“discovered” the facts supporting his claim at that time and could not rely upon more recent
disclosures to render the claim timely.  The court explained:

[W]e cannot accept the government’s argument that Jefferson had knowledge of the
factual predicate underlying his Brady claim based on his unsubstantiated suspicion
that the prosecution withheld evidence regarding deals with cooperating witnesses.
This is especially so given the prosecution’s representation that it had fulfilled its
obligations under Brady and Giglio to disclose impeachment evidence. We decline
to interpret AEDPA’s competing requirements – the requirement to plead at least
some facts and the requirement of filing within one year of discovering the “vital
facts” – so as to create a trap that renders litigation of a successful § 2255 claim
effectively impossible.

730 F.3d at 547-48; see also id. at 547 (observing that the “government’s position ignores the
distinction between suspicions of misconduct and having sufficient facts to sustain a § 2255
motion”). 

116) Chavez v. Secretary, Florida Dept. of Corrections, 742 F.3d 940 (11th Cir. 2014). In the course
of affirming the denial of petitioner’s request for appointment of new counsel and denying as moot
his request for a stay of execution, the Eleventh Circuit observed that Martinez v. Ryan, 566 U.S.
1 (2012), “did not announce a new rule of constitutional law” for purposes of either restarting the
limitations period under 28 U.S.C. § 2244(d)(1)(C), or authorizing the filing of a second or
successive habeas petitioner under 28 U.S.C. § 2244(b)(2).  742 F.3d at 945-46.
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117) Taylor v. Martin, 757 F.3d 1122 (10th Cir. 2014), cert. denied, 135 S.Ct. 1156 (2015).  The Tenth
Circuit denied a COA in this Oklahoma non-capital case, finding that, for purposes of §
2244(d)(1)(D), the “factual predicate” for  petitioner’s claim was the alleged fact that a key
prosecution witness lied at his trial, and the relevant date with which to calculate the limitations
period was the date on which petitioner observed the witness lying at trial, not the subsequent date
on which the witness agreed to sign an affidavit recanting his trial testimony.  In reaching this
conclusion, the Tenth Circuit acknowledged petitioner’s contention that state law prevented him
from asserting his false testimony claim until the witness agreed to make the affidavit available, but
rejected it as “unavailing absent a demonstration of what state law requires.” 757 F.3d at 1124; see
also id. (“Mr. Taylor leaves us guessing as to how the evidence rules barred him from pursuing his
claim absent sworn testimony from [the witness].”).

118) Cole v. Warden, Georgia State Prison, 768 F.3d 1150 (11th Cir. 2014), cert. denied sub nom. Cole
v. Toole, 135 S.Ct. 1905 (2015).  Following the approach taken in Villanueva v. Anglin, 719 F.3d
769 (7th Cir. 2013), the Eleventh Circuit affirmed the dismissal as untimely of the § 2254 petition
in this Georgia non-capital murder case, finding that petitioner had been on “inquiry-notice” of the
facts underlying the challenge to his 1991 guilty plea since the plea was entered, such that his alleged
discovery of the rule of Boykin v. Alabama to support an actionable claim based on those facts in
2007 did not warrant utilization of § 2244(d)(1)(D) in the limitations period calculation.

119) Camacho v. Hobbs, 774 F.3d 931 (8th Cir.), cert. denied sub nom. Kelley v. Camacho, 136 S.Ct.
81 (2015).  The Eighth Circuit vacated the dismissal of the § 2254 petition in this Arkansas murder
case, finding that although state law prohibits direct appeals in most cases involving guilty pleas –
like petitioner’s – the Supreme Court’s established preference for uniformity in limitations period
calculations warranted treating petitioner’s judgment as having become “final” at the expiration of
the same thirty day period afforded to other Arkansas criminal defendants.  The court explained: 

In Clay [v. United States, 537 U.S. 522 (2003)], Jimenez [v. Quarterman, 555 U.S.
113 (2009)], and Gonzalez [v. Thaler, 565 U.S. 134 (2012)], the Supreme Court
emphasized Congress’s intent under AEDPA to define “finality ... by reference to
a uniform federal rule” and not “by reference to state-law rules that may differ from
the general federal rule and vary from State to State.” Clay, 537 U.S. at 531. As
noted by the Supreme Court, the uniform federal rule of finality for petitioners who
forgo state court appeals is determined by reference to “state-court filing deadlines”
for those appeals. Gonzalez, 565 U.S. at 152. Determining whether an Arkansas
petitioner has pled guilty conditionally or unconditionally or whether his appeal
falls within one of the other exceptions to the general prohibition on appeals from
guilty pleas is the sort of state-specific inquiry that the Supreme Court has cautioned
would undermine the “general federal rule” that “state-court filing deadlines”
determine the limitations period when petitioners do not pursue state-court appeals.
The Supreme Court has specifically instructed that the expiration of the deadline 
for filing an appeal is the critical trigger for AEDPA’s limitations period. Thus, for
Camacho, “a state prisoner who d[id] not seek review in [the] State’s highest court,
the judgment [became] ‘final’ on the date that the time for seeking such review
expire[d].” See id. at 646.

774 F.3d at 934-35; see also id. at 935 (“The holding in Gonzalez extends to “state prisoner[s] who
do[ ] not seek review in a State’s highest court”; it does not exclude state prisoners who do not seek
review because such review is prohibited by state law or by a plea agreement.”).

St. of Lims -- Triggering Events  293 -- CTA



120) Whiteside v. United States, 775 F.3d 180 (4th Cir. 2014) (en banc), cert. denied, 135 S.Ct. 2890
(2015).  The en banc Fourth Circuit affirmed the dismissal of petitioner’s § 2255 motion as untimely
in this federal drug case, holding that the change in circuit sentencing law announced in United
States v. Simmons, 649 F.3d 237 (4th Cir. 2011) (en banc), did not amount to a new “fact” for the
purpose of restarting the limitations period under § 2255(f)(4).  The court explained that, “[a]
conviction is a fact for sentencing purposes, but a relevant legal rule is not.” Id. at 183; see also id.
at 184 (“Decisions that change the legal significance of certain facts without modifying them do not
qualify under (f)(4). Simmons did precisely this: unlike a vacatur decision, it altered the legal
significance of Whiteside’s prior convictions without amending the convictions themselves.”).

121) Butterworth v. United States, 775 F.3d 459 (1st Cir.), cert. denied, 135 S.Ct. 1517 (2015).  Before
determining that the rule announced in Alleyne v. United States, 133 S.Ct. 2151 (2013), does not
apply retroactively to cases on collateral review, the First Circuit joined the Third, Fifth, Sixth,
Seventh and Eleventh Circuits in holding that, for purposes of calculating timeliness under §
2255(f)(3), “‘district and appellate courts, no less than the Supreme Court, may issue opinions’ on
initial petitions for collateral review holding in the first instance that a new rule is retroactive in the
absence of a specific finding to that effect by the Supreme Court.”  775 F.3d at 464 (quoting Ashley
v. United States, 266 F.3d 671, 673 (7th Cir. 2001)).

122) Carter v. Bigelow, 787 F.3d 1269 (10th Cir. 2015).  Before affirming the denial of relief on
petitioner’s other claims in this Utah capital case, the Tenth Circuit considered and rejected the
state’s contention that petitioner’s supplemental state misconduct claims were untimely because he
had not shown that diligent counsel could not have acquired the supporting evidence earlier. The
claims arose after federal habeas counsel’s fortuitous acquisition of evidence appearing to establish
that two key prosecution witnesses had been given substantial benefits by law enforcement, had
falsely denied the benefits at trial, and had been aided in the denials by state actors’ failure to
disclose the benefits or correct the resulting false impressions.  In response to the state’s
untimeliness argument, the Tenth Circuit remarked that “Utah’s contention appears particularly
disingenuous given its assertions at resentencing and before this court that the [witnesses] were
unavailable ... because they had fled the country,” and that petitioner “was entitled to rely on the
state’s representation” that all relevant and exculpatory information had been disclosed.  787 F.3d
at 1282.  Quoting Douglas v. Workman, 560 F.3d 1156, 1173 (10th Cir. 2009), the court later added
that “the prosecutorial obligation to turn over material exculpatory or impeachment evidence
‘continues throughout the judicial process.’” Id.

123) Gonzalez v. United States, 792 F.3d 232, 239 (2nd Cir. 2015).  In this § 2255 case challenging fraud
and conspiracy convictions from the Southern District of New York, the Second Circuit held “(1)
a conviction is not final for AEDPA purposes as long as substantive restitution proceedings are
ongoing; (2) where [the federal court of appeals] vacates a restitution order and remands for further
proceedings to recalculate the restitution amount, the AEDPA clock does not start to run until the
restitution order becomes final; and (3) a litigant may wait—but is not required to wait—until the
substantive proceedings are completed before collaterally attacking his conviction.”  Applying those
rules to petitioner’s case, the Second Circuit concluded by vacating the dismissal of his § 2255
motion as untimely and remanding for further proceedings.

124) McMonagle v. Meyer, 802 F.3d 1093 (9th Cir. 2015) (en banc).  On rehearing en banc (see
McMonagle v. Meyer, 766 F.3d 1151 (9th Cir. 2014), reh’g en banc granted, 782 F.3d 554 (9th Cir.
2015)), the Ninth Circuit overruled Larche v. Simons, 53 F.3d 1068 (9th Cir. 1995), as out of step
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with the post-AEDPA habeas regime.  Under Larche, California petitioners challenging
misdemeanor convictions were not treated as having fully exhausted their direct appellate remedies
for federal habeas purposes until they had both pursued an appeal through a request for transfer to
the state Court of Appeal, which marked the end of the process under state law, and further sought
state habeas relief in the California Supreme Court, which was the only method – albeit indirect –
by which to fairly present claims to the state’s highest court.  Petitioner followed that approach, only
to discover after the fact that the federal limitations period began to run under § 2244(d)(1)(A) when
his direct appeal ended, and that the Larche-mandated state habeas petition he subsequently filed did
not delay the start of the limitations period, but instead simply provided tolling insufficient to render
his federal habeas petition timely. 

On rehearing en banc, the Ninth Circuit observed that although the hybrid process
established in Larche did promote full exhaustion (and then some), it was created “before AEDPA
put in place a statute of limitations,” and did not anticipate the possibility that a prisoner might be
misled into believing his conviction would not become “final” until the denial of state habeas relief
at the conclusion of the second step when, in fact, finality would have occurred – as it did in
petitioner’s case – at the end of the first step.  To eliminate this possibility for confusion and align
the requirements of exhaustion with the direct appeal process actually provided by state law, the
Ninth Circuit held that “California misdemeanants ... should not be required to file a habeas petition
before the state Supreme Court in order to exhaust state court remedies for claims already considered
and rejected on direct review.  Because Larche holds otherwise, we now overrule it.” Id. at 1099. 
The court went on to conclude that because the untimeliness of the petition in this case was a
consequence of petitioner having relied on Larche, “‘equitable principles dictate that AEDPA’s one-
year statute of limitations be tolled here.’” Id at 1100.   

125) Catchings v. Fisher, 815 F.3d 207 (5th Cir. 2016).  The Fifth Circuit rejected petitioner’s
contention that his Mississippi murder conviction did not become “final” for the purpose of
calculation the limitations period until the Supreme Court of the United States summarily denied his
untimely – “by 12 months,” 815 F.3d at 209 – petition for certiorari. The court explained that it
“decline[d] to read the Supreme Court’s apparent practice of denying late petitions without
explanation, rather than simply refusing to file them, as reviving the direct review  of tardy
petitioners for purposes of section 2244(d)(1)(A).”  Id. at 210-11.

126) United States v. Wheaten, 826 F.3d 843, 851 (5th Cir. 2016). Affirming the dismissal of
petitioner’s § 2255 motion as untimely, the Fifth Circuit held that “when a federal defendant files
an untimely certiorari petition seeking direct review of his conviction, and the Supreme Court gives
no indication that it excused the untimeliness, the denial of the petition without comment does not
affect finality for purposes of § 2255(f)(1)’s one-year limitations period.”

127) Crangle v. Kelly, 838 F.3d 673 (6th Cir. 2016) (per curiam). Building on its recent decision in
King v. Morgan, 807 F.3d 154 (6th Cir. 2015), the Sixth Circuit held that the Ohio trial court’s order
imposing a term of “post-release control” that had not been included in the original sentencing order
“was a new judgment that reset AEDPA’s one-year statute of limitations ....” 838 F.3d at 675.  In
reaching this conclusion, the Sixth Circuit noted that, “[a] new, worse-than-before sentence ...
amounts to a new judgment,” while a change that benefits the prisoner does not, but found that the
addition of post-release control in this case met the worse-than-before requirement.  Id. at 678.  The
court went on to add that although the state court labeled its order “nunc pro tunc,” implying that
it “merely corrected a record to accurately reflect the court’s [original] actions,” “that’s not what
happened here,” as the new “order changed the substance of [petitioner’s] sentence – and thus
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amounted to a new judgment.” Id. at 680; see also id. (“A state court’s decision to affix the label
nunc pro tunc to an order does not control the federal questions whether the order changes his
conditions of confinement.”).  Applying its holding, the Sixth Circuit  concluded by finding that the
second order entered by the state court restarted the federal limitations period clock, and reversed
the district court’s dismissal of the § 2254 petition as untimely.

128) Keller v. Pringle, 867 F.3d 1072 (8th Cir. 2017), cert. denied, 138 S.Ct. 1016 (2018).  Affirming
the dismissal of the petition as untimely in this North Dakota conspiracy and attempted murder case,
the Eighth Circuit rejected petitioner’s contention that a development in the state law governing the
mens rea requirement for his offenses constituted a new “fact” within the meaning of §
2244(d)(1)(D).  “Unlike the situation in Johnson [v. United States, 544 U.S. 295 (2005),]” the Eighth
Circuit explained, “the state court decisions involving other defendants did not invalidate any
operative fact in Keller’s case. They simply developed North Dakota law in a way that might have
facilitated a legal challenge to Keller’s convictions.  The decisions are not facts subject to proof or
disproof like any other factual issue[.]”  867 F.3d at 1075.

129) Smith v. Williams, 871 F.3d 684 (9th Cir. 2017).  The Ninth Circuit reversed the district court’s
order dismissing the § 2254 petition as untimely in this Nevada non-capital murder and robbery case,
finding that a Second Amended Judgment of Conviction, entered after the Nevada Supreme Court
reversed a grant of state post-conviction relief, provided the triggering event with which the federal
limitations period should be calculated.  In reaching this conclusion, the Ninth Circuit explained that,
“[i]t is of no moment that the Second Amended Judgment reinstated counts on which Smith had
originally been convicted rather than adding new counts of conviction.”  871 F.3d at 688.  Rather,
what mattered was that “the state trial court entered an amended judgment.  This was a new
judgment, starting a new one-year statute of limitations.”  Id.   
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A. STATUTE OF LIMITATIONS 

3. TRIGGERING EVENTS – §2244(d)(1)(A) - (D);  §2255 PARA. 6

DISTRICT COURT CASES:

1) Brooks v. Artus, 1997 WL 599346 at *1 (N.D.N.Y. Sept. 19, 1997).  In the course of dismissing
petitioner’s habeas petition as untimely, the court noted that “[a] judgment of conviction becomes
final under the AEDPA at the conclusion of the ninety days during which the party could have
sought certiorari in the United States Supreme Court.”

2) United States v. Dorsey, 988 F.Supp. 917, 919 (D.Md. 1998).  In this §2255 case, the court held that
a conviction becomes final for purposes of the new statute of limitations “on the date that a petitioner
can no longer pursue direct appeal,” i.e., the date on which certiorari is denied or on which the time
for seeking certiorari expires.

3) Alexander v. Keane, 991 F.Supp. 329, 334 (S.D.N.Y. 1998).  In footnote 2, the court rejected the
state’s contention that “the statute of limitations begins to run from the time the Court of Appeals
affirmed the conviction without adding the ninety days in which a petition for certiorari could have
been filed.”   

4) Baskin v. United States, 998 F.Supp. 188, 189 (D.Conn. 1998).  Addressing the timeliness of
petitioner’s §2255 motion, the court stated that, “[w]here a request for a writ of certiorari from the
United States Supreme Court has been denied, the limitation period begins to run from that denial.” 

5) Harris v. United States, 9 F.Supp.2d 246, 250 (S.D.N.Y. 1998).  The court first referred to its
earlier order in this case, which found the statute of limitations to be jurisdictional, then noted that
petitioner did file a petition for certiorari with the Supreme Court, which was denied on October 7,
1996, and concluded that petitioner’s conviction became final for purposes of the statute of
limitations on that date.

6) United States v. Feinberg, 1998 WL 547284 (N.D.Ill. Aug. 27, 1998).  Petitioner’s federal
conviction became final for purposes of the one year limitations period when the Supreme Court
denied his petition for certiorari, and therefore his §2255 petition was not untimely.

7) United States ex rel. Hardy v. Washington, 1998 WL 603276 at *1 (N.D.Ill. Sept. 9, 1998). The
court held that “at least where the petitioner actually files a petition for a writ of certiorari . . ., the
one-year clock in §2244(d)(1)(A) begins to run when the United States Supreme Court denies a
§2254 petitioner’s [cert.] petition . . ., as the case is alive until [then].”

8) Carracedo v. Artuz, 51 F.Supp.2d 283, 284 (S.D.N.Y. 1999).  The court held “that the ‘conclusion
of direct review,’ as that phrase is used in 28 U.S.C. §2244(d)(1) as applied to cases in which
certiorari either is not sought or is sought unsuccessfully, occurs on the date on which the time
within which to petition for a writ of certiorari expires or, if a writ is sought unsuccessfully, the
petition is denied.”

9) Stead v. United States, 67 F.Supp.2d 1064, 1072 (D.S.D. 1999).  The court held that “a judgment
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of conviction becomes ‘final,’ within the meaning of §2255, on the later of (1) the date on which the
Supreme Court affirms the conviction and sentence on the merits or denies a defendant’s petition
for Certiorari, or (2) the date on which a defendant’s time for filing a petition for certiorari expires.” 
The court further expressed its belief that “if the issue were squarely presented to the Eighth Circuit,
it would, in all likelihood, follow the lead of the Third and Tenth Circuits and hold that a federal
prisoner, who chooses not to seek certiorari review, has fifteen months from the date of the appellate
mandate within which to file a §2255 motion.”

10) United States v. Cavallaro, 2000 WL 230225 (D.Me. Feb. 9, 2000). The court held that where
previous state convictions used to enhance a subsequent federal conviction are invalidated, the
limitations period for attacking the federal sentence via §2255 begins to run “when the state
sentences are vacated, not some earlier date when the defendant comes into possession of facts that
furnish the basis for attacking the state sentences.” 

11) Rios-Delgado v. United States, 117 F.Supp.2d 581, 586 (W.D.Tex. 2000).  The limitations period
for petitioner’s challenge to the application of a 16-level sentencing enhancement began to run,
pursuant to §2255(4) (triggering limitations period on “the date on which the facts supporting the
claim or claims presented could have been discovered through the exercise of due diligence”), on
the date of the Fifth Circuit’s decision in United States v. Reyes-Espinosa, 117 F.3d 826 (5th Cir.
1997), which interpreted §2L1.2(b)(2) of the Federal Sentencing Guidelines in a manner rendering
that provision inapplicable to defendants like petitioner.

12) Farley v. Carter, 2000 WL 1456996 (S.D.Ohio Sept. 18, 2000).  Because the state intermediate
appellate court affirmed petitioner’s conviction, but remanded for resentencing, his conviction did
not become final upon the expiration of the time for seeking review of that decision in the state
supreme court.  Rather, finality will not occur until expiration of the time for seeking direct review
of the newly imposed sentence. 

13) Kamen v. United States, 124 F.Supp.2d 603, 606 (M.D.Tenn. 2000).  Following the approach taken
by the Third, Ninth and Tenth Circuits, the district court held a federal conviction becomes final for
purposes of calculating the §2255 limitations period at the conclusion of the ninety-day during which
the prisoner may file a petition for a writ of certiorari to review the judgment of the court appeals
affirming his conviction and/or sentence.

14) Then v. United States, 126 F.Supp.2d 727, 730 (S.D.N.Y. 2001).  After acknowledging the split of
authority on this issue within the Second Circuit, the district court held that “the statute of limitations
for a section 2255 petition does not begin to run until the petitioner’s time to seek a writ of certiorari
from the Supreme Court has expired.”

15) Taylor v. Johnson, 2001 WL 210083 at *3 (N.D.Tex. Feb. 22, 2001).  The district court held that
petitioner’s untimely request for discretionary review on direct appeal could not be counted toward
§2244(d)’s limitations period.  The court explained that, “[a]lthough the petition was . . . untimely
filed and apparently refused as untimely, a prisoner cannot seek post-conviction relief from a state
court while a direct appeal is pending . . . Nor can a prisoner seek federal habeas relief until his state
remedies are exhausted.”  The court therefore concluded that “the controlling date should be the date
the petition for discretionary review was refused, and then an additional ninety days should be
included to allow for the filing of a petition for writ of certiorari in the United States Supreme
Court.”
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16) Berthoff v. United States, 140 F.Supp.2d 50, 59-61 (D.Mass. 2001).  Addressing §2255(3)’s “made
retroactively applicable” language in the context of petitioner’s Apprendi claim, the district court
concluded that “the better interpretation of [that language] is that the new limitations period should
run from the date on which either the Supreme Court or the controlling circuit court holds the new
right to be retroactive on collateral review.” “In light of this,” the court concluded, “section 2255(3)
is inapplicable because neither the First Circuit nor the Supreme Court has made Apprendi
retroactive on collateral review.” 

17) DeFeo v. United States, 153 F.Supp.2d 453, 458 (S.D.N.Y. 2001).  Noting that the Second Circuit
has not yet passed on the question of when a federal conviction becomes “final” for limitations
period purposes if the prisoner does not file a petition for certiorari with the United States Supreme
Court, the district court held that petitioner’s “conviction became final on the date his time to file
a certiorari petition expired . . .”

18) Romero v. United States, 2001 WL 921167 at *3-4 (S.D.N.Y. Aug. 15, 2001), reconsideration
granted on other grounds, 2003 WL 1483767 (S.D.N.Y. Mar. 21, 2003).  In the course of granting
relief from petitioner’s federal conviction for engaging in a continuing criminal enterprise, the court
addressed the meaning of §2255(3).  Petitioner’s conviction became final before the effective date
of the AEDPA, but he did not file this collateral challenge until April and May of 2000.  Because
petitioner’s claim was based on, and sought retroactive application of, Richardson v. United States,
526 U.S. 813 (1999), however, the court looked to §2255(3) – which triggers the limitations period
on the date of recognition of a new right sought to be relied upon in a §2255 petition –  to determine
the question of timeliness.  First, agreeing with the “vast majority of courts considering this issue,”
the court determined that because Richardson “determined the elements of a substantive crime, not
a rule of procedure[,] . . . [it] applies retroactively to cases on collateral review,” including
petitioner’s.  The court went on to explain that Tyler v. Cain, 533 U.S. 656 (2001), “does not change
this conclusion” because “the language of the two relevant statutes – §2244(b)(2)(A) in Tyler and
§2255(3) here – is different.”  The court continued:  

In §2255(3), unlike in §2244(b)(2)(A), the phrase “by the Supreme Court” comes
only after “has been newly recognized,” not after “made retroactively applicable.”
Unlike §2244(b)(2)(A), §2255(3) does not state that the Supreme Court must be the
court to declare a new rule retroactive. Furthermore, the plain meaning of the word
order does not suggest that the Supreme Court itself must make the right retroactive
for purposes of the one-year time limit under §2255(3), and there is not reason to
interpret the statute contrary to the plain meaning of its language. 

19) United States v. Mills, 154 F.Supp.2d 1014, 1015 (E.D.Ky. 2001).  In this §2255 case, the district
court held that petitioner’s federal conviction became final on “the date upon which the time expired
for him to file a petition for writ of certiorari to the Supreme Court.”  

20) Lambert v. Blackwell, 175 F.Supp.2d 776, 780 (E.D.Pa. 2001), vacated in part on other grounds,
205 F.R.D. 180 (E.D. Pa. 18, 2002) (granting respondent’s motion for recusal).  The district court
rejected the state’s contention that petitioner’s §2254 petition – re-filed following an attempt to
obtain review of her claims in state court pursuant to a decision by the Third Circuit vacating the
district court’s earlier order granting relief due to the possibility of non-exhaustion –  was untimely,
finding that the limitations period did not begin to run on petitioner’s claims until the facts
underlying those claims were revealed, “often in unexpected ways,” at her April 1997 federal
evidentiary hearing.  The court further noted that the time from April 21, 1997 to February 4, 1998
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could not be counted against petitioner because, during that time, petitioner had been
“unconditionally released from all forms of custody” pursuant to the court’s order at the close of the
evidentiary hearing, and was therefore “jurisdictionally ineligible to file a new or amended petition
in the federal system.”  In footnote 5, the court also noted that even if the petition were not rendered
timely under §2244(d)(1)(D), petitioner would be entitled to equitable tolling.

21) Caron v. United States, 183 F.Supp.2d 149, 152 (D.Mass. 2001).  Finding that although “the First
Circuit has not yet taken a clear stance on this issue, . . . it appears to favor the approach enunciated
by the Third, Fifth, Ninth, and Tenth Circuits,” the district court held that petitioner’s federal
conviction became final upon the expiration of the time during which he could have filed a petition
for a writ of certiorari, even though no such petition was filed.

22) Pacheco v. Artuz, 193 F.Supp.2d 756, 761 (S.D.N.Y. 2002).  In this non-capital New York murder
case, the district court agreed with petitioner that his recently-obtained evidence that a key
eyewitness admits to having perjured himself when he identified petitioner constitutes “newly
discovered evidence” for purposes of triggering the limitations period under §2244(d)(1)(D).  The
court explained that this evidence “could not simply have been obtained through the exercise of due
diligence,” and that, prior to the witness coming forward, “petitioner had no way of knowing whether
the testimony was perjured or merely mistaken.”  The court went on to grant petitioner’s motion to
stay the federal proceedings in order to permit him to return to state court and exhaust his claims
based on the witness’ recantation.

23) Duran v. United States, 2002 WL 867864 at *9 (S.D.N.Y. May 3, 2002).  The district court rejected
petitioner’s contention that the failure of prison authorities to include a Spanish-language version
of the AEDPA in the prison law library constituted a government-created impediment to the timely
filing of his §2255 motion.  

24) Cutrer v. Cockrell, 2002 WL 1398558 at *3 (N.D.Tex. June 26, 2002).  Rejecting the state’s
contention that petitioner’s §2254 petition was time-barred, the district court held that the state trial
court’s entry of a “Deferred Adjudication Order” did “not constitute a judgment under Texas law”
for purposes of triggering §2244(d)(1)’s limitation period.

25) Jamme v. Cockrell, 2002 WL 1878403 at *2-3 (N.D.Tex. Aug. 12, 2002).  In this Texas sexual
assault case, the district court rejected the state’s contention that the petition was time barred
because the limitations period began to run 30 days after the state court placed petitioner on
“deferred adjudication probation.”  The court explained that, “[w]hile state procedural rules require
a defendant to appeal any errors in a deferred adjudication proceeding within 30 days, the limitations
period under the AEDPA starts to run from ‘the date on which the judgment bec[omes] final.’
[(modifications by court)]. Deferred adjudication is not a final judgment because there has been no
determination of guilt.”  The court went on to find that the “statute of limitations started to run on
‘the date the judgment became final by conclusion of direct review[,]’ . . . [which] occurred . . . 90
days after the Texas Court of Criminal Appeals denied discretionary review [of the convictions
entered against petitioner following revocation of his probation] and the deadline for filing a petition
for writ of certiorari expired. . . . Petitioner filed this action in federal court less than one year later.
Accordingly, none of his claims are time-barred.”

26) Shannon v. Newland, 2002 WL 31357690 at *4 (N.D.Cal. Oct. 10, 2002).  Dismissing the §2254
petition as untimely, the district court rejected petitioner’s contention that his petition was timely
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because the limitations period began to run on the date when a change in state law provided the
“factual predicate” for his claim.  The district court explained: 

[C]onsideration of cases interpreting the language of §2244(d)(1)(D) require [sic]
the factual predicate to be one based on the discovery of evidence that could not
reasonably have been discovered previously.  The cases do not allow for the
application of the exception to the discovery of the basis for a legal theory.

27) Jarman v. New York, 234 F.Supp.2d 213, 215 (E.D.N.Y. 2002).  The district court dismissed
petitioner’s §2254 petition as untimely, holding that, in accord with Carey v. Scaffold, 536 U.S. 214
(2002), the “mere possibility” that the petitioner had a one year period during which he could file
for an extension of time to appeal pursuant to N.Y. Crim. Proc. Law § 460.30(1) “is insufficient to
warrant an enlargement of a petitioner’s final date of conviction” for purposes of beginning the
statutory period under AEDPA.

28) Williams v. Kyler, 2002 WL 31662297 at *4 (E.D.Pa. Nov. 19, 2002).  The court held that “a
district court should determine in the first instance whether a new rule should be applied
retroactively in cases where the timeliness of the [initial habeas] petition is dependant on such a
retroactivity determination.”

29) Wilkinson v. Cockrell, 240 F.Supp.2d 617, 621-622 (N.D.Tex. 2002).  Dismissing certain claims
as time-barred and denied the remaining claims on the merits, the district court contributed to a
growing split in the Northern and Southern Districts of Texas over the starting date for the
limitations period in cases involving challenges to an original judgment deferring adjudication (and
granting probation) when the trial court later entered a second judgment revoking probation,
adjudicating guilt, and imposing punishment.  In this case the district court departed from other
Northern District decisions: 

Petitioner’s incarceration was the product of two judgments. The first two claims
of his petition complain of matters that were made final by the first of those
judgments. ¶ The court cannot discern anything in the text or history of
§2244(d)(1)(A) that would lead to the conclusion that the first judgment is not a
“judgment of a State court” within the meaning of that section. Certainly the first
judgment is one of two judgments pursuant to which petitioner is in custody.
Therefore, the court has concluded that the first judgment is a “judgment of a State
court” within the meaning of the statute.  ¶  There is no requirement in
§2244(d)(1)(A) that the final judgment contemplated by the statute be one that
makes a determination of guilt. . . . [A] more reasonable reading of the statute is that
the limitations period commences to run as to any determination made by any
judgment of a state court that leads to incarceration from the date on which that
judgment becomes final (either by the conclusion of direct review or the expiration
of the time for seeking direct review). A fair reading of §2244(d)(1)(A) is that, if
state court procedures contemplate that a person’s custody will be dependent upon
rulings in more than one judgment, the references in the statute to “the judgment of
a State court” and “the judgment” are to each of those judgments.

30) Sibley v. Culliver, 243 F.Supp.2d 1278, 1289-1290 (M.D.Ala. 2003), aff’d, 377 F.3d 1196 (11th
Cir. 2004). Relying on the Eleventh Circuit’s decision in McCoy v. United States, 266 F.3d 1245,
1258 (11th Cir.2001) (Apprendi not retroactively applicable under Teague), the district court rejected
petitioner’s attempt rely upon Ring v. Arizona to establish that his petition was timely under
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§2244(d)(1)(C) (triggering limitations period from date of new rule retroactively applicable to cases
on collateral review) in this Alabama capital case.

31) Goodballet v. Mack, 266 F.Supp.2d 702 (N.D.Ohio 2003).  Addressing an open question in the
Sixth Circuit, the district court decided that the filing of a state motion to withdraw a guilty plea only
tolls the limitations period and does not reset it or affect the final conviction date for purposes of
federal habeas petitions.  The court found that a motion to withdraw was analogous to a delayed
appeal or an Ohio Rule of Appellate Procedure 26(B) application, both of which are also part of the
direct review process and which may be raised at any time.  The district court adopted the reasoning
of the Sixth Circuit in earlier cases that held that these latter procedures toll, but do not restart, the
limitations period.

32) United States v. Hicks, 286 F.Supp.2d 768, 770 (E.D.La. 2003).  Denying the government’s request
to reconsider an earlier order granting a motion to reopen petitioner’s federal sentencing after the
state conviction used to enhance his federal sentence was vacated, the district court rejected the
government’s argument that the statute of limitations was triggered by the “underlying historical
facts and real world events that supported [petitioner’s] separate challenge to the state court
conviction.”  Rather, the court found that the statute of limitation began to run with the vacatur of
the conviction and that the petitioner’s filing was, therefore, timely.

33) Smith v. State, 331 F.Supp.2d 605, 616 (N.D.Ohio  2004).  The district court held that the “statute
of limitations is tolled during the 90-day period of time during which an individual can file a petition
for certiorari in the United States Supreme Court seeking review of the denial of a delayed Rule
26(b) application,” which is a motion to reopen a direct appeal and part of the direct appeal process. 
The district court noted that having decided that the petition is tolled for the 90-day period for
seeking certiorari, it need not decide whether a delayed Rule 26(b) application delayed the starting
of the statute of limitations under § 2244(d)(1)(A) or merely tolls it while it is pending under §
2244(d)(2); however, the court noted that the “answer to [that] question is in a state of flux.”

34) Dietrich v. Czerniak, 2004 WL 2360519 (D.Or. Oct. 15, 2004).  The district court dismissed the
petition as untimely because §2244(d)(2) does not toll the statute of limitations when a petitioner
fails to seek timely state appellate review under the state rules.  Petitioner did not seek immediate
review of the denial of his post-conviction relief application in the state supreme court, but he moved
for and was granted leave to file an untimely petition for review thirteen months after the appellate
judgment became final under the state rules.  The district court held that petitioner’s state post-
conviction proceedings were not “in continuance” under Carey v. Saffold, 536 U.S. 214 (2002),
through the state supreme court’s denial of post-conviction relief, and therefore, did not toll the
statute of limitations under §2244(d)(2) because petitioner did not seek state appellate review timely
under the state rules. 

35) Saguilar v. Harkleroad, 348 F.Supp.2d 595, 599 (M.D.N.C. 2004), appeal dismissed, 145
Fed.Appx. 444 (4th Cir. 2005).  Dismissing the petition as untimely, the district court held that
North Carolina Rule of Appellate Procedure 21(a)(2), which allows an out-of-time review by the
North Carolina Supreme Court and does not impose a specific time limit for seeking such review,
is not part of the direct review process when determining when a conviction is final for federal
habeas purposes.  The district court based its decision on the language of the rule, which provides
appellate review when such review has been “lost by failure to take timely action,” and the state’s
interest in finality.

St. of Lims -- Triggering Events  302 -- DCT



36) Guerrero v. Spencer, 2005 WL 768653 at *2 (D.Mass. Apr. 6, 2005).  Relying on state law,
Commonwealth v. Callahan, 419 Mass. 306 (1995), the district court held that an appeal of a
sentence to the state Appellate Division of the Superior Court (ADSC), which consists of three
justices of the Superior Court who may review sentences imposed in excess of five years, is not part
of the “direct review” procedure for purposes of §2244(d)(1)(A).  The district court went on to
acknowledge the existence of a “potential conflict with the decision of Judge Zobel in Foster v.
Maloney, 2003 WL 345351 (D.Mass. Feb. 14, 2003),” in which the petitioner was granted statutory
tolling under §2244(d)(2) after his ADSC appeal was found to constitute “post-conviction or other
collateral review.”  

37) Yuzary v. United States, 2005 WL 926909 at *2-3 (S.D.N.Y. Apr. 21, 2005).  Dismissing the
petition as untimely, the district judge held that §2255(2) did not apply where petitioner argued that
the Second Circuit’s decision in Billy-Eko v. United States, 8 F.3d 111(2d Cir.1993), which held that
ineffective assistance of trial counsel claims are procedurally defaulted if not raised on direct appeal
if a petitioner is represented by new counsel on appeal, was a state-created impediment which was
removed by the United States Supreme Court’s decision in Massaro v. United States, 538 U.S. 500
(2003).  The court held first that the Second Circuit’s decision was not a government-created
impediment because “in the two instances in which a federal court has considered whether a judicial
precedent can constitute a government-created impediment under §2255(2), both courts rejected the
[] argument.”  (citing Gonzales v. United States, 135 F.Supp.2d 112 (D.Mass.2001) and United
States v. Tush, 151 F.Supp.2d 1246 (D.Kan.2001)).  Second, the court held that the Second Circuit’s
decision was not “in violation of the Constitution or laws of the United States” because Massaro
held the procedural default doctrine is not a constitutional requirement and its decision was not
based on constitutional considerations.  Third, the district court held that the Second Circuit decision
did not prevent the petitioner from filing a timely application because §2255(2) “contemplate[s] a
literal impediment rather than a legal or strategic hurdle.”

38) Helmig v. Kemna, 2005 WL 2346954 at *7 (E.D. Mo. Sept. 26, 2005), vacated on other grounds,
461 F.3d 960 (8th Cir. 2006), cert. denied, 550 U.S. 922 (2007).  Before reaching the merits and
granting relief in this non-capital murder case, the magistrate (the parties consented to jurisdiction
by the magistrate pursuant to 28 U.S.C. §636(c)) held that petitioner’s amended juror misconduct
claim was timely.  The totality of the circumstances revealed that although petitioner undertook a
diligent inquiry into facts and circumstances supporting his claim, the factual basis of the juror
misconduct claim was not discovered until after the expiration of the one-year limitations period. 
Recognizing that “[w]hile the factual predicate for petitioner’s claim possibly could have been
discovered during the original one-year limitations period, it is unreasonable to construe
§2244(d)(1)(D) to require prisoners to ‘scorch the earth’ for any and all possible habeas grounds.”

39) Quinlan v. Blades, 2005 WL 3501707 (D. Idaho Dec. 21, 2005).  After an evidentiary hearing, the
magistrate (the parties consented to the magistrate’s jurisdiction under 28 U.S.C. §636(c)) concluded
that petitioner, who challenged his parole revocation, was not entitled to equitable tolling, but that
28 U.S.C. §2244(d)(2)(B) (triggering limitations period upon removal of state-created impediment
to filing) applied; therefore, the petition was timely.  The court concluded that the following was a
state-created impediment: (1) a state department of corrections employee led petitioner to believe
that he could not file his federal habeas corpus action until he had fully exhausted his state law
claims, and (2) a state department of corrections “self-help packet” that petitioner obtained in 1998
confirmed the employee’s advice and affirmatively instructed: “You have one year from the time you
exhausted state remedies to file a Federal Petition for Writ of Habeas Corpus.”  2005 WL 3501707
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at *2.  The court held that the misleading advice “lulled [petitioner] into a false sense of confidence
that prevented him from conducting further research that might have caused him to act otherwise.” 
2005 WL 3501707 at *7.  Thus, the statute of limitations did not begin until the impediment was
removed, which the court concluded was when petitioner’s state habeas corpus action concluded on
May 21, 2003.  The petition filed on May 7, 2004 was timely.  The court ordered briefing on the
merits.

40) Brown v. Ortiz, 2006 WL 680976 (D.N.J. Mar. 14, 2006).  Without elaboration, the district court
held that petitioner’s conviction did not become final until the his re-sentencing was modified by a
state appellate court.  Applying this holding, the court rejected the state’s contention that petitioner’s
§2254 petition, which raised only challenges to his conviction, which was affirmed years earlier, was
untimely.

41) Bryant v. Schriro, 2006 WL 1160013 (D. Ariz. Apr. 30, 2006), aff’d, 499 F.3d 1056 (9th Cir.
2007).  While assuming without deciding that the limitations period should be tolled until April 2,
1999, when the department of corrections finally made legal materials containing the AEDPA
available to petitioner, the court declined to delay the start of the limitations period under
§2244(d)(1)(B) for an additional period during which authorities failed to supply inmates with case
law interpreting the statute.  

42) Jennings v. Morgan, 2007 WL 4292038 (W.D. Ky. Dec. 6, 2007).  Relying upon Burton v. Stewart,
549 U.S. 147 (2007), the district court held that petitioner’s murder conviction based on a guilty plea
entered while he was still a minor did not become final for purposes of §2244(d)(1) until review of
his sentence was completed just over one month later in accordance with the Kentucky Unified
Juvenile Code. 

43) Gunter v. Steward, 2013 WL 6528771 (M.D. Tenn. Dec. 10, 2013).  The district court rejected the
state’s contention that the petition in this non-capital Tennessee case was untimely, finding that
regardless of the possibility that petitioner’s state post-conviction applications may have been
untimely under state law, the new direct appeal to which they led effectively restarted the federal
limitations period clock.  After detailing the course of proceedings in state court – and noting both
that the state applications had been treated as timely by the state courts, and that their possible
untimeliness could not be definitively determined since the state had not lodged the complete record
– the district court took note of state law, which “strongly suggests that a delayed appeal in
circumstances like [petitioner’s] is treated for all purposes like a direct appeal, including a
retriggering of the state statute of limitations for filing a post-conviction petition.” Id. at *6. 
Applying that rule, the district court went on to hold that petitioner’s conviction had not become
final until after the resolution of his delayed appeal, and that his federal habeas petition was timely.

44) French v. Legrand, 2016 WL 4419284 at *2 (D. Nev. Aug. 17, 2016). The district held that the
petition in this Nevada robbery case was timely under § 2244(d)(1)(D) because the limitations period
did not begin to run until petitioner discovered, years after the fact, the sentencing error out of which
his claims arose.  Petitioner pleaded guilty in two separate robbery-related cases, was sentenced in
2005, and did not file a direct appeal.  In 2014, however, he inadvertently discovered that the state
department of corrections had miscalculated his sentences.  He then moved to withdraw his pleas
in light of the miscalculation, but the state courts denied relief on the ground that the request was
untimely.  Accepting petitioner’s allegation of delayed and inadvertent discovery, the district court
took a different view, holding that, “under these circumstances the AEDPA one-year limitations

St. of Lims -- Triggering Events  304 -- DCT



period runs from ... the date that French learned of the alleged sentence misstructure. §
2244(d)(1)(D).”  
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A. STATUTE OF LIMITATIONS 

4. COMPUTATION OF TIME

COURT OF APPEALS CASES:

1) Flanagan v. Johnson, 154 F.3d 196 (5th Cir. 1998).  The Fifth Circuit held that Federal Rule of
Civil Procedure 6(a) “applies to the computation of the one year limitation period in §2244(d) of
AEDPA. By extension, when computing the one year time period applicable to petitions raising
claims that would otherwise be time-barred as of the [sic] April 24, 1998, that date must be excluded
from the computation and petitions filed on or before April 24, 1997 are timely.” 154 F.3d at 202. 

2) Hernandez v. Caldwell, 225 F.3d 435, 438-439 (4th Cir. 2000). The Fourth Circuit addressed, for
the first time, the issue of specifying the last day of the one year limitations period.  After
acknowledging that it has “said in dicta in recent cases that the one year from AEDPA’s April 24,
1996 effective date ended on April 23, 1997,” the court went on to hold as follows:  “The general
rule for counting time in the federal courts is provided by Fed.R.Civ.P. 6(a) ... We use Rule 6(a) in
computing the limitations periods provided in statutes .... In this case ‘the day of the ... event ... from
which the designated period of time begins to run’ is AEDPA’s effective date, April 24, 1996 ...
Since that day is excluded from the one year prescribed by §2244(d)(1) [pursuant to Rule 6(a)] ...
the actual count on the limitations period began on April 25, 1996, and ended on April 24, 1997,
excluding any time tolled ... Every circuit case that has applied Rule 6(a) to compute the one year
under §2244(d) has reached the same conclusion that we do today.” 

3) Patterson v. Stewart, 251 F.3d 1243, 1246 (9th Cir. 2001).  The Ninth Circuit held that “AEDPA’s
one-year grace period for challenging convictions finalized before AEDPA’s enactment date is
governed by Rule 6(a) and ended on April 24, 1997 in the absence of statutory tolling.”  The court
further held that “Rule 6(a) governs the calculation of statutory tolling applicable to the one-year
grace period.”

4) Crutcher v. Cockrell, 301 F.3d 656, 657 (5th Cir. 2002) (per curiam).  The Fifth Circuit rejected
petitioner’s argument that, pursuant to Rule 6(e), FRCP, he was entitled to three extra days on his
one-year limitations period because he received notice that the Supreme Court had denied certiorari,
thereby rendering his case “final,” by mail.  The court held that “Rule 6(e) [FRCP] does not apply
to the calculation of the one- year limitations period under 28 U.S.C. § 2244(d)(1)(A),” and
explained its conclusions as follows:

The one-year statute of limitations on habeas applications begins to run under . . .
§2244(d)(1)(A) when the judgment of conviction becomes final, which, in the case
of a petitioner who has filed a timely petition for writ of certiorari to the Supreme
Court, occurs “when the Supreme Court denies the petition for writ of certiorari.”
... ¶  [Section] 2244(d)(1)(A) looks to when a judgment becomes final, not when the
petitioner becomes aware that the judgment is final. ... In the context of judgments
of conviction for which a petition for writ of certiorari to the Supreme Court is
filed, we look to when the Supreme Court denied the petition, which occurs on the
date the order denying the petition is issued, i.e., filed, by the Clerk of the Supreme
Court, not when notification of this order is mailed to or received by the petitioner.
... Rule 6(e) therefore does not apply to the statute of limitations period under ...
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§2244(d)(1)(A) because “‘Rule 6(e) does not apply to time periods that begin with
the filing in court of a judgment or an order.’”

(citations and footnotes omitted).   The court therefore affirmed the district court’s dismissal of
petitioner’s §2254 petition – which was filed approximately five days late – as untimely.

5) United States v. Hurst, 322 F.3d 1256, 1261 (10th Cir. 2003).  The Tenth Circuit reversed the
district court’s dismissal of petitioner’s §2255 motion as untimely and remanded for further
proceedings.  In reaching this conclusion, the court held as follows with regard to the method for
calculating  the expiration of the limitations period:  “[We] hold that calculation issues concerning
the AEDPA statutes of limitations should be resolved under the principles expressed in Rule 6(a)
[of the Federal Rules of Civil Procedure].  A motion presented to the court on the anniversary date
of a triggering event is within the ‘1-year period of limitation’ set out in §2255 and §2244(d)(1).”

6) Moore v. Campbell, 344 F.3d 1313, 1320 (11th Cir. 2003) (per curiam), cert. denied, 540 U.S.
1180 (2004).  In this Alabama murder case (tried capital; LWOP imposed), the Eleventh Circuit
joined the other circuits to have addressed the question in concluding that Federal Rule of Civil
Procedure 6(a) “applies to the effective date of the AEDPA,” and that petitioner’s April 24, 1997
§2254 petition was timely filed.

7) Wilson v. Beard, 426 F.3d 654, 662-664 (3rd Cir. 2005). Before reaching the merits and affirming
the grant of relief in this non-capital case, the Third Circuit rejected the state’s arguments that the
district court erred in applying Rules 6(a) and 6(e) of the Federal Rules of Civil Procedure in
calculating the limitations period.  With regard to Rule 6(a) (excluding date on which a time period
is triggered from the time allowed by the period), the Third Circuit noted that “every other regional
Court of Appeals has either implicitly or explicitly held that Rule 6(a) applies to the AEDPA
limitations period,” and held that “given the clear weight of authority and common sense, . . . Rule
6(a) applies to the AEDPA statute of limitations, and any suggestion to the contrary in Burns [v.
Morton, 134 F.3d 109 (3rd Cir. 1997)] is incorrect.” 2005 WL 2559716 at *8. As to Rule 6(e), which
provides for the addition of three days to a time period when service is accomplished by mail, and 
was implicated because petitioner’s counsel was notified of the videotape underlying his claim
through a letter mailed from the district attorney, the Third Circuit held as follows:

To argue, as the Commonwealth does, that no additional time should be added from
the date a letter is sent is to maintain that, through the exercise of due diligence, a
habeas petitioner should be able to learn the contents of a letter the day it is mailed.
Due diligence does not require such psychic powers. Particularly given that the
statute of limitations is an affirmative defense, we are not willing to impose upon
habeas petitioners this burden.  ¶  Thus, given that federal courts must add some
additional period of days to the limitations period to account for the time it takes for
a letter to be received, we think it eminently sensible to apply Rule 6(e). We
therefore conclude that, in the absence of proof of the actual date of receipt, three
days should be added to the habeas limitations period for Wilson’s petition.

(internal citations omitted).

8) Downs v. McNeil, 520 F.3d 1311, 1318 (11th Cir. 2008). Before vacating the order dismissing the
§2254 petition as untimely and remanding this Florida capital case for a hearing on equitable tolling,
the Eleventh Circuit applied the “anniversary method” – “under which the limitations period expires
on the anniversary of the date it began to run” – to determine that the limitations period had not
expired before petitioner’s state habeas petition was filed.

St. of Lims -- Computation of Time  307 -- CTA



9)  Windland v. Quarterman, 578 F.3d 314, 317 (5th Cir. 2009). In this non-capital Texas murder case,
the Fifth Circuit held that “a state petition for habeas relief is ‘pending’ for AEDPA tolling purposes
on the day it is filed through (and including) the day it is resolved.” After applying this rule to
petitioner’s case and concluding that the district court must have excluded either the first or last day
on which his state habeas petition was pending, the court reversed the district court’s determination

that the petition had been filed one day late and remanded the case for further proceedings.      
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A. STATUTE OF LIMITATIONS 

4. COMPUTATION OF TIME

DISTRICT COURT CASES:

1) Mosley v. French, 961 F.Supp. 889, 893 (M.D.N.C. 1997).  The court held that the “time taken to
prepare a petition for certiorari to the state supreme court is not excluded” from the calculation of
the one year period. 

2) Ojeda v. Artuz, 1997 WL 283398 at *2 (S.D.N.Y. May 29, 1997).  The court read the statute of
limitations to allow “one year and 90 days” from the date petitioner’s conviction became final in
which to file a habeas petition. This period takes into account the fact that petitioner did not file a
cert petition with the U.S. Supreme Court after the New York Court of Appeals refused to hear his
case. After concluding that under this timetable petitioner would be barred by the new statute, the
court, citing the Second Circuit’s decision in Peterson v. Demskie allowing a “reasonable time”
following passage of the Act, had “no difficulty in finding that a ‘filing’ that occurred 89 days after
the effective date of AEDPA is also timely.”

3) Kapral v. United States, 973 F.Supp. 495 (D.N.J. 1997).  Citing the “sharply contrast[ing]”
language of the limitations provisions governing §2254 and §2255 cases and the policies which have
shaped the procedural rules in each type of proceeding, see 973 F.Supp. at 499, the court held that,
“for purposes of motions made pursuant to 28 U.S.C. §2255, the date of the appeals court’s decision
constitutes the date on which the judgment of conviction becomes final” for purposes of calculating
the limitations period. 973 F.Supp. at 497. 

4) United States ex rel. Joseph Barnes v. Gilmore, 980 F.Supp. 295, 296 (N.D.Ill. 1997).  In footnote
2, the court noted “what seems to be an odd choice of dates” in the Seventh Circuit’s en banc
opinion in Lindh – specifically, that “cases that address limitation periods tend to exclude the date
of the triggering event in the calculation . . . [which] would suggest that a one-year limitation period
calculated from the April 24, 1996 effective date of the [AEDPA] would render an outside filing date
of April 24, 1997 timely, instead of the April 23 date announced in Lindh.”

5) Farr v. Dretke, 2005 WL 2042067 (N.D. Tex. Aug. 24, 2005).  Ruling that petitioner’s §2254
petition was timely, the district court held that under Federal Rule of Civil Procedure 6(a) and
Flanagan v. Johnson, 154 F.3d 196 (5th Cir. 1998), the limitations period does not begin to run on
the day of the act or event from which the federal limitations period begins to run; thus, where the
date of finality was January 16, 2002, as here, the limitations period began to run on January 17,
2002.  Further, noting that the Fifth Circuit had not addressed the issue and that the court’s
independent research revealed no other decision addressing the issue, the district court held that Rule
6(a) does not apply to the calculation of the time that the limitations period is tolled under
§2244(d)(2). The court reasoned that Rule 6(a) is written to define the computation of the running
of  time, and under §2244(d)(1) the only period of time to compute is the one-year period of
limitation, and there is no reason to compute the period of tolling because there is no statutory time
prescribed or allowed to take any action in state court.  The court further noted that Rule 6(a) is a
guide for the calculation of time for actions in federal under the federal rules, while §2244(d)(2)
applies to actions in state court.
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6) Cain v. Herbert, 2005 WL 2671538 (E.D.N.Y. Oct. 20, 2005).  The district court corrected the
state’s calculation of the limitations period by noting that petitioner’s state court coram nobis
petition began tolling the one-year limitations period on the day it was filed, not the day after.  Under
the state’s calculation, the petition would have been one day late.         
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A. STATUTE OF LIMITATIONS 

5. PRISON MAILBOX RULE

COURT OF APPEALS CASES:

1) Burns v. Morton, 134 F.3d 109, 112-113 (3rd Cir. 1998).  The Third Circuit adopted the rule of
Houston v. Lack, 487 U.S. 266 (1988), and held that “a pro se prisoner’s habeas petition is deemed
filed at the moment he delivers it to prison officials for mailing to the district court.” Although these
issues arose in the context of a §2254 petition, the court expressly extended both holdings to §2255
proceedings as well.

2) United States v. Boone, 1998 WL 77884 at *1 (4th Cir. Feb. 25, 1998) (unpublished). Citing the
Third Circuit’s recent decision in Burns v. Morton, 134 F.3d 109 (3rd Cir. 1998), the court held that
petitioner’s pro se addendum to his previously filed successive §2255 motion was deemed filed
“when [he] handed it to prison officials for mailing – before the AEDPA’s effective date.”

3) Spotville v. Cain, 149 F.3d 374, 378 (5th Cir. 1998) (per curiam).  The Fifth Circuit held that “the
habeas corpus petition of a pro se prisoner litigant is filed for purposes of determining the
applicability of the AEDPA at the time the petitioner tenders the petition to prison officials for
mailing,” and not, as the district court erroneously concluded, on the date the petitioner pays the
filing fee following denial of a request to proceed in forma pauperis.

4) Nichols v. Bowersox, 172 F.3d 1068, 1077 (8th Cir. 1999) (en banc).  The Eighth Circuit held that,
“for purposes of applying 28 U.S.C. §2244(d), a pro se prisoner’s petition for a writ of habeas corpus
is filed on the date it is delivered to prison authorities for mailing to the clerk of the court.”

5) Moore v. United States, 173 F.3d 1131, 1134-1135 (8th Cir. 1999).  The Eighth Circuit held that
“the prison mailbox rule applies to pro se §2255 motions.”

6) Adams v. United States, 173 F.3d 1339, 1341-1342 (11th Cir. 1999).  In this §2255 case, the
Eleventh Circuit held “that a pro se prisoner’s motion to vacate [sentence] is deemed filed the date
it is delivered to prison authorities for mailing.” However, the court declined petitioner’s request “to
extend the mailbox rule” to deem a petition filed on the date a prisoner submits it to prison
authorities for necessary photocopying. 

7) United States v. Gray, 182 F.3d 762, 766 (10th Cir. 1999).  The court rejected the state’s contention
that petitioner was not entitled to the benefit of the mailbox rule because, contrary to the Tenth
Circuit’s decision in United States v. Leonard, 937 F.2d 494 (10th Cir. 1991), which requires
prisoners seeking to take advantage of the mailbox rule to file documents through prison legal mail
systems, petitioner filed his petition through El Reno Federal Correctional Institution’s regular mail
system. The court explained that its decision in Leonard was based on the reasoning of Houston v.
Lack, 487 U.S. 266 (1988), that prison mail systems generally include record keeping mechanisms
making determination of the date of submission relatively simple. Here, however, the court found
El Reno’s legal mail system incapable of meeting “the implicit requirements of Houston and
Leonard” due to its policy of recording only those items sent by certified mail.” Because El Reno’s
legal mail system did not record the information envisioned by Houston and Leonard, the court
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concluded that petitioner’s failure to use that system should not bar him from benefitting from the
mailbox rule. Turning to petitioner’s certificate of service, which contained the only evidence of
when his §2255 motion was mailed, the court held that the motion was timely filed.

8) Morales-Rivera v. United States, 184 F.3d 109 (1st Cir. 1999) (per curiam).  The First Circuit held
“that a pro se prisoner’s motion under 28 U.S.C. §2255 or §2254 is filed on the date that it is
deposited in the prison’s internal mail-system for forwarding to the district court, provided that the
prisoner utilizes, if available, the prison’s system for recording legal mail.”  In footnote 1, however,
the court noted that “[t]he question of whether a §2254 petition should be deemed to comply when
so deposited, if it is not also accompanied by the required fee, is a matter we do not address because
it has no bearing on the outcome of this case.” 

9) Towns v. United States, 190 F.3d 468 (6th Cir. 1999).  Applying the mailbox rule to petitioner’s
§2255 motion, the court rejected the district court’s sua sponte finding that the motion, which was
signed and delivered to prison officials prior to April 24, 1997, was untimely.  However, the court
nevertheless affirmed the district court’s dismissal, finding  petitioner’s §2255 motion to be
impermissibly “delayed” “upon consideration of the following two criteria: 1) the government must
appear to have been prejudiced in its ability to respond to the movant’s claims; and 2) the movant
must be given the opportunity to meet or rebut the apparent prejudice to the government, or to show
that whatever prejudice the government has suffered would not have been avoided had the motion
been filed earlier.” 190 F.3d at 469-70.  In this case, petitioner filed his §2255 motion seventeen
years after his conviction, and the record, including the trial transcripts, had been destroyed, thereby
hampering the government’s ability to respond to petitioner’s claim that the prosecutor knowingly
presented perjured testimony at trial.  In the court’s view, these facts, combined with petitioner’s
failure to take advantage of his “ample opportunity to rebut the government’s showing of prejudice
in his reply to the government’s answer to his motion,” justified dismissal of his §2255 motion.  190
F.3d at 470.

10) Adams v. LeMaster, 223 F.3d 1177, 1181 (10th Cir. 2000), cert. denied, 531 U.S. 1195 (2001). 
The Tenth Circuit held that “the federal mailbox rule announced in Houston v. Lack does not apply
to §2244(d)(2) for purposes of determining when the tolling period for a properly-filed state petition
begins. . . . Based on the plain language of §2244(d)(2), and in the interest of comity and due
deference, we . . . hold state law must determine when a state habeas petition is considered filed.”
Applying its holding to this case, the court acknowledged that New Mexico law does not reveal
whether the mailbox rule applies to state collateral relief applications, but concluded that, were it
faced with the issue, the New Mexico Supreme Court would conclude that such applications are not
deemed filed until they are received by the clerk.  As a result, the court concluded that petitioner’s
federal habeas petition was two days late, and was therefore untimely.

11) Anthony v. Cambra, 236 F.3d 568, 575 (9th Cir. 2000), cert. denied, 533 U.S. 941 ( 2001).  The
court (including Judge Fernandez, who dissented from other portions of the opinion) also reaffirmed
its decision in Saffold v. Newland, 224 F.3d 1087 (9th Cir. 2000), that “the mailbox rule applies with
equal force to the filing of state as well as federal petitions . . .”   

12) Moore v. Gibson, 2000 WL 1902424 (10th Cir. Dec. 29, 2000) (unpublished).  The Tenth Circuit
certified the following question to the Oklahoma Court of Criminal Appeals in this non-capital
habeas case:  “Given the[] ambiguities in Oklahoma law [set forth elsewhere in the Question posed
by the court], does the prisoner mailbox rule apply to filings in Oklahoma district courts for post-
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conviction relief made pursuant to Okla. Stat. Ann. tit. 22, §1081?”

13) Saffold v. Newland, 250 F.3d 1262, 1267-68 (9th Cir. 2001), vacated sub nom. Carey v. Saffold,
536 U.S. 214 (2002) (remanding for determination whether state supreme court regarded petitioner’s
state habeas petition timely or untimely).  The Ninth Circuit majority held that the Houston v. Lack
“mailbox rule” applied “not only to the filing of [petitioner’s] federal petition but also, for purposes
of calculating the AEDPA limitation period, to the filing of [petitioner’s] petition to state court that
began the period of tolling.”

14) Moore v. Gibson, 250 F.3d 1295, 1298-99 (10th Cir. 2001), cert. denied, 534 U.S. 1000 (2001). 
The Tenth Circuit affirmed the district court’s determination that petitioner’s §2254 petition was
untimely.  The court of appeals’ decision hinged on the answer to the question whether Oklahoma
applies the prison “mailbox rule” to prisoners’ state post-conviction applications, which the Tenth
Circuit certified to the Oklahoma Court of Criminal Appeals.  Because the state court answered that
certified question in the negative, the Tenth Circuit refused to give petitioner the benefit of 14 days
of tolling for the period between his deposit of his state post-conviction application in the prison
mail system, and the formal filing of that document with the state court.  The unavailability of tolling
for that period rendered his subsequent federal petition untimely.

15) Grady v. United States, 269 F.3d 913, 918-19 (10th Cir. 2001).  The Tenth Circuit remanded this
case to the district court for an evidentiary hearing on whether petitioner’s §2255 motion was timely
under the prison mailbox rule.  In the original proceedings before the district court, that court found
the existence of a “material dispute of fact” concerning when petitioner deposited his documents in
the prison mail system.  Without holding an evidentiary hearing, and without resolving the factual
dispute regarding timeliness, the district court proceeded to the merits and granted petitioner relief. 
On appeal, the Tenth Circuit held:

After denying the government’s summary judgment motion, the district court should
have resolved the factual dispute by conducting an evidentiary hearing, receiving
evidence (including testimony), and issuing findings. . . . [T]he court was obliged
to determine the timeliness of [petitioner]’s motion before delving into the merits
of his constitutional claims.

16) Valentine v. Francis, 270 F.3d 1032, 1035 (6th Cir. 2001), cert. denied, 536 U.S. 942 (2002). 
Relying on its decision in Austin v. Mitchell, 200 F.3d 391 (6th Cir. 1999), the Sixth Circuit panel
affirmed the district court’s denial of petitioner’s §2254 petition as untimely, finding that he was not
entitled to tolling under §2244(d)(2) for the time during which his pro se application for state post-
conviction relief was pending, because none of the claims raised in that application were later
presented in his federal habeas petition.

17) Huizar v. Carey, 273 F.3d 1220, 1223 (9th Cir. 2001).  The Ninth Circuit held that the “rationale”
of Houston v. Lack “applies with equal force” “even where a prisoner’s petition is never filed by the
court.”  Petitioner alleged, and the prison mail log confirmed, that he gave his state habeas petition
to prison authorities for mailing on April15, 1996.  That petition was never filed, however, and
petitioner then allegedly engaged in a series of efforts aimed at  ascertaining the status of his case,
including a second effort to file the petition by certified mail.  Holding that a “prisoner who delivers
a document to prison authorities gets the benefit of the prison mailbox rule, so long as he diligently
follows up once he has failed to receive a disposition from the court after a reasonable period of
time,” the Ninth Circuit remanded petitioner’s case to permit the district court to determine the truth
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of petitioner’s allegations of diligence.

18) Cook v. Stegall, 295 F.3d 517, 521 (6th Cir. 2002), cert. denied, 537 U.S. 1091 (2002).  The Sixth
Circuit held that “the common law mailbox rule is inapplicable to the mailing of habeas petitions to
third parties, as intermediaries, who then mail them to the court for filing.”  

19) White v. Curtis, 2002 WL 1752272 at *3 (6th Cir. July 26, 2002) (unpublished).  The Sixth
Circuit panel vacated the district court’s dismissal of petitioner’s §2254 petition as untimely, finding
that petitioner was entitled to equitable tolling.  Petitioner’s timeliness problems arose out of prison
officials’ delivery of his state court appeal – which had been deposited by petitioner with three days
to spare – one day late, resulting in the rejection of that appeal as untimely because Michigan has
not adopted the “mailbox rule.”  This, in turn,  rendered petitioner’s conviction “final” on the date
of the intermediate state appellate court’s decision affirming his conviction.  Finding that equitable
tolling was appropriate in this case, the Sixth Circuit noted, among other things, that the state would
not be prejudiced by permitting petitioner’s habeas proceedings to go forward, and recognized “the
apparent justice in granting a state appellant the equitable benefit of the federally-accepted ‘mailbox
rule’ for purposes of tolling a federal statute of limitations . . .”

20) Cousin v. Lensing, 310 F.3d 843, 848-49 (5th Cir. 2002).  The Fifth Circuit held that the rationale
underlying the lenient treatment prescribed by the mailbox rule is inapplicable to a prisoner
represented by counsel. 

21) Stillman v. LaMarque, 319 F.3d 1199, 1202 (9th Cir. 2003). The Ninth Circuit affirmed in part and
reversed in part the district court’s order dismissing petitioner’s §2254 petition as untimely. The
court agreed with the district court that petitioner was not entitled to the benefit of the prison
mailbox rule because, although his plan was to file his petition pro se, he was being assisted by a
lawyer in the preparation and filing of the petition, and because when he delivered his petition to
prison officials, he did so for the purpose of having it forwarded to the attorney, not to the court. 

22) Vroman v. Brigano, 346 F.3d 598 (6th Cir. 2003).  In the course of affirming the dismissal of
petitioner’s §2254 petition as untimely due to the unavailability of statutory tolling because his state
post-conviction application was one day late, the Sixth Circuit refused to extend the Houston v. Lack
prison mailbox rule to Ohio state court filings.  Had the court done so, petitioner’s state court
application would have been timely by four days, which would have made his federal petition timely
as well.

23) Fernandez v. Artuz, 402 F.3d 111, 115-116 (2nd Cir.), cert. denied sub nom. Haponik v.
Fernandez, 546 U.S. 816 (2005).  The Second Circuit held that the “prison mailbox rule” applies
to the filing of a New York state coram nobis petition for purposes of determining tolling begins
under §2244(d)(2).  In reaching this conclusion, the court acknowledged that, pursuant to state rules,
“a motion ‘shall be considered filed only upon receipt,’” which raised the possibility that, although
mailed, a prisoner’s petition would not become “pending” until actually received by the state court. 
The Second Circuit went on to observe, however, that “there is no deadline at all for filing coram
nobis petitions,” and therefore, “[r]egardless of when the New York court ‘considers’ a coram nobis
petition to be filed, the date of filing does not render it proper or improper” for purposes applying
§2244(d)(2).  In holding that the mailbox rule should be applied to a state court filing, the Second
Circuit expanded an existing conflict, with the Ninth Circuit likewise applying the rule to state court
filings, and the Fifth, Tenth and Eleventh Circuits declining to do so.
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24) Causey v. Cain, 450 F.3d 601, 605-07 (5th Cir. 2006).  The Fifth Circuit vacated the district court’s
dismissal of petitioner’s §2254 petition as untimely in this Louisiana drug case, and remanded for
a determination of when petitioner submitted his application for certiorari seeking direct appellate
review in the Louisiana Supreme Court to prison authorities for filing.  After acknowledging that
Coleman v. Johnson, 184 F.3d 398 (5th Cir. 1999), held that a Texas prisoner could not claim the
benefit of the “prison mailbox rule” for a pleading submitted to a Texas state court, the Fifth Circuit
found that “Coleman is best understood as an interpretation of Texas law,” which at the time “was
unclear on, and arguably averse to, the prison mailbox rule.”  In this case, by contrast, the Fifth
Circuit observed that “the Louisiana Supreme Court has applied the prison mailbox rule with
unfailing consistency as a matter of state law,” such that “[i]gnoring the [state court’s] adoption of
the prison mailbox rule would be inconsistent with basic principles of comity and with the respect
due state court decisions under AEDPA.” Having concluded that a document submitted to prison
authorities within the time prescribed by state law should be deemed to have been filed for purposes
of §2244(d)(2), the court remanded to the district court for a determination of when petitioner
submitted his application for certiorari to prison authorities in this case and, if necessary,
consideration of the substance of petitioner’s claims for relief.

25) Allen v. Culliver, 471 F.3d 1196 (11th Cir. 2006) (per curiam).  The Eleventh Circuit reversed the
district court’s determination that petitioner was not eligible for the benefit of the mailbox rule
because he has waited almost one year after the time he claimed to have given his notice of appeal
to prison officials for filing before following up on whether the document had actually been filed.
Disagreeing with Huizar v. Carey, 273 F.3d 1220 (9th Cir. 2001), upon which the district court
relied, the Eleventh Circuit held that “[o]nce there has been a finding of fact that a timely notice of
appeal was in fact delivered to the proper prison authorities ... for mailing to the district court, there
is no room ... for the operation of a diligence requirement.”  Because the district assumed petitioner’s
allegation that he had given his notice of appeal to prison authorities was true without actually
deciding the point, the Eleventh Circuit remanded the case for a finding on that question.  In so
doing, the court noted that it construed “both Houston [v. Lack] and Fed.R.App.P. 4(c) to imply that
the burden of proof should be upon the state if Allen has satisfied the requirement of Fed.R.App.P.
4(c)(1).”

26) Howland v. Quarterman, 507 F.3d 840 (5th Cir. 2007), cert. denied, 553 U.S. 1081 (2008). 
Affirming the dismissal of petitioner’s §2254 petition as untimely in this Texas sexual assault case,
the Fifth Circuit rejected petitioner’s contention that the prison mailbox rule should have applied to
his petition for state habeas relief. Although Coleman v. Johnson, 184 F.3d 398 (5th Cir. 1999), had
already held that the mailbox rule did not apply to state habeas petitions in Texas, the Fifth Circuit
revisited the question in light of the intervening Texas Supreme Court decision in Warner v. Glass,
135 S.W.3d 681 (Tex. 2004), which applied the rule to inmate civil actions filed within the
limitations period associated with the state’s Inmate Litigation Act (ILA).  The Fifth Circuit went
on to find, however, that Warner did not provide a basis for applying the mailbox rule to state habeas
petitions both because they are not regarded as civil actions by the state courts, and because, unlike
the ILA, the statutory scheme governing state habeas proceedings in Texas does not include a
limitations period.

27) Taylor v. Williams, 528 F.3d 847, 850-51 (11th Cir. 2008).  In this non-capital Georgia murder
case, a majority of the Eleventh Circuit panel vacated the district court’s dismissal of petitioner’s
§2254 petition as untimely and remanded for further proceedings.  The timeliness of the petition
turned on whether the prison mailbox rule applied to petitioner’s Georgia state habeas petition. 
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Although that question had not been answered by the state courts, the Eleventh Circuit majority
believed itself obligated resolve the issue by “anticipat[ing] what the Georgia Supreme Court would
say.”  After noting that the state supreme court “adopted the mailbox rule when a pro se prisoner
seeks to appeal from a superior court decision denying his habeas corpus petition” in Massaline v.
Williams, 554 S.E.2d 720 (Ga. 2001), the majority found that “[t]he rationale of Massaline applies
equally in the case at hand.”  The majority explained:  “We can discern no basis for distinguishing
between a pro se prisoner filing a habeas petition and a pro se prisoner filing a habeas appeal, and
we have no reason to believe that the Georgia Supreme Court would find one.”  The majority went
on to conclude that “Taylor’s state habeas petition was ‘properly filed’ when Taylor deposited it into
his prison’s mail system ... This was three days prior to the expiration of AEDPA’s one-year
limitations period and thus was timely.” 

Judge Cox dissented, acknowledging that the state court would probably resolve the issue
the same way, and that such a resolution “is certainly equitable,” but contending that the question
should have been certified to the state court.

28) Day v. Hall, 528 F.3d 1315 (11th Cir. 2008) (per curiam).  The Eleventh Circuit reversed the
district court’s dismissal as untimely of petitioner’s § 2254 petition challenging the denial of parole
in this Georgia rape, burglary and assault case.  In recalculating the limitations period, the Eleventh
Circuit, inter alia, treated petitioner’s administrative appeal of the denial of parole as a petition for
mandamus warranting tolling under § 2244(d)(2), credited petitioner for tolling during the 30 day
period in which he could have appealed the denial of the administrative appeal and a second request
for mandamus relief, and applied the prison mailbox rule to treat the second mandamus petition as
filed on the date it was delivered to prison officials.  The result was that petitioner filed his federal
petition with three days to spare.

29) Stoot v. Cain, 570 F.3d 669 (5th Cir. 2009) (per curiam). The Fifth Circuit reversed the dismissal
of petitioner’s § 2254 petition as untimely in this non-capital Louisiana case and remanded for
further proceedings. The district court based its dismissal of the petition on a finding that petitioner’s
petition for review of the denial of state post-conviction relief by the Louisiana Supreme Court had
not been filed within the 30 day period prescribed by state rules, and that this precluded tolling for
that portion of the state proceedings under § 2244(d)(2). Petitioner countered with the assertion that
he had mailed a petition for review to the state supreme court within the 30 day period, but that
petition never arrived at the court, thereby necessitating a second (and tardy) petition. After noting
that the Louisiana Supreme Court had not yet resolved an issue like this, the Fifth Circuit observed
that the state court “has adopted the holding and reasoning of Houston v. Lack[, 487 U.S. 601
(1988),]” and proceeded to “make an Erie guess ... that Louisiana courts would extend the Houston
rule to the facts of this case.” 570 F.3d at 671.  The Fifth Circuit went on to hold that, 

in Louisiana courts, a pro se prisoner’s pleading is deemed filed on the date that the
prisoner submits the pleading to prison authorities to be mailed, regardless of
whether the pleading actually reaches the court. Under such a rule, it is of course
incumbent upon the petitioner to diligently pursue his petition. A failure to inquire
about a lost petition is strong evidence that the petition was, in fact, never sent.

570 F.3d at 672. 
Finally, after noting that “we are ill-equipped to determine whether Stoot’s allegations

[about a failed first attempt to file his petition for review] are true,” the Fifth Circuit remanded for
resolution of that question and, if necessary, merits review of his habeas claims. Id.
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30) Medley v. Thaler, 660 F.3d 833 (5th Cir. 2011) (per curiam).  After previously affirming the
dismissal of the § 2254 petition as untimely in this Texas non-capital murder case, the Fifth Circuit
granted rehearing and held that petitioner was entitled to the benefit of the prison mailbox rule,
which made his petition timely.  The timeliness issue arose when, approximately one week before
the limitations period expired, petitioner attempted to file his pro se petition by submitting both the
petition and a withdrawal slip for the $5 filing fee to the prison mail room and asked that a check for
the fee be drawn from his prison account, added to the package containing the petition, and sent. 
The prison mail room refused the request, returned the petition, and informed petitioner that policy
prohibited holding it until the check could be generated by a different office within the prison
administration.  Petitioner’s mother eventually filed his petition for him several months after the
limitations period  had ended.  Based on this understanding of the circumstances, the district court
dismissed the petition as untimely, and the Fifth Circuit affirmed, reasoning that petitioner’s non-
compliance with a “reasonable mail regulation” made him ineligible for the benefit of the mailbox
rule.  660 F.3d at 837.  Petitioner then moved for rehearing, explaining that after he had filed his
reply brief in the Fifth Circuit, he learned for the first time that the policy originally invoked to
justify the return of his submission to the mail room did not actually exist.  At the request of the Fifth
Circuit, the Texas Attorney General’s office conducted its own inquiry and confirmed that there had
been no such regulation.  

Acting on the new information, the Fifth Circuit withdrew its earlier opinion and held that
petitioner’s initial “attempt to mail his habeas petition is entitled to the benefit of the mailbox rule.”
660 F.3d at 838.  “In view of what we now know,” the court observed, “it is apparent ... that Medley
complied with all applicable regulations when he submitted his petition to the prison mail room.”
Id.  The court went on to reject the state’s contention that petitioner had waived the argument that
the regulation never existed by failing to raise it until rehearing, explaining that “an extraordinary
circumstance ... exists in the instant appeal,” and that, “[o]nly after Medley had filed his reply brief
... was he given any hint, apparently by happenstance, that the regulation did not exist.” Id. at 839. 
The court also noted that accepting the state’s contention “would result in a perverse outcome” by
“reward[ing] respondent’s counsel for failing to investigate and correctly represent his client’s
policies to Medley, the district court, and this court.” Id.; see also id. 839-40 (“We emphasize that
in the future, we expect counsel to conduct any necessary investigations in order to ensure that he
accurately represents the policies of his client to this court.”).

31) Ray v. Clements, 700 F.3d 993 (7th Cir. 2012), cert. denied, 569 U.S. 1018 (2013).  Having
previously determined that petitioner had shown a Confrontation Clause violation at his Wisconsin
reckless homicide trial, and remanded the case to afford the state an opportunity to assert its
limitations period defense, Ray v. Boatwright, 592 F.3d 793 (7th Cir. 2010), a majority of the
Seventh Circuit panel reversed the district court’s decision dismissing the petition as untimely and
remanded with instructions to conditionally grant the writ. The timeliness issue turned on whether
petitioner was entitled to statutory tolling pursuant to § 2244(d)(2).  Petitioner contended that
although the state court had no record of his pro se post-conviction relief application during the
relevant period, he was entitled to the benefit of the prison mailbox rule – and tolling – because he
had given the application to a prison social worker for mailing well before the federal limitations
period expired.  At an evidentiary hearing before the district court on remand, petitioner testified to
that effect and produced some documents which, if credited, tended to corroborate his account.  The
state countered with only one witness and one document, neither of which were more than
marginally probative, and argued that petitioner’s claim about mailing the petition, and the
documents he presented to back that claim, were merely part of an elaborate fraud he had engineered
to overcome the untimeliness of the petition.  After making clear that it was placing the burden of
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proving timeliness on petitioner, the district court accepted the state’s theory, found petitioner’s
story not credible, and dismissed the petition as untimely.  

In a relatively lengthy and detailed opinion, the Seventh Circuit majority rejected both the
approach taken and the conclusions reached by the district court.  With regard to the applicability
of the prison mailbox rule to a Wisconsin state court filing and the proper allocation of the burden
of proof on timeliness, the majority summarized its conclusions as follows:

[T]he ... mailbox rule operates to “file” a pro se prisoner’s state post-conviction
motion under AEDPA’s statutory tolling provision unless the state has clearly
rejected the rule. This rule applies even if the filing is not subject to a deadline
under state procedural rules and regardless of whether the petitioner’s purported
filing is actually received by the court. But if the filing is not received, the petitioner
bears the initial burden of identifying (by a sworn declaration in compliance with
Fed. R.App. P. 4(c)) the who, what, when, where, how, and why of his timely
delivery to a prison official and providing some additional corroborative evidence.
Once the petitioner makes this evidentiary showing, however, the burden shifts to
the state to prove that the federal habeas petition is untimely.

 700 F.3d at 1012; see also id. at 1004 (“we think it is clear that Wisconsin has fully embraced the
... mailbox rule”).  

Moving to the merits of the timeliness question, the Seventh Circuit majority found that
petitioner’s evidence had been “more than sufficient to shift the burden of proving untimeliness to
state.” 700 F.3d at 1015.  The majority then undertook a detailed analysis of the evidence presented
at the evidentiary hearing, and concluded that the district court’s determination that petitioner’s story
was a fraud was a product of the misplaced burden of proof and improper speculation:

There is no dispute that the district court placed the burden of proof on Ray. This
was error. Our review of the record convinces us that the district court’s error was
not limited to the law, however. The state did not submit any evidence to contradict
Ray’s testimony and evidence. And it certainly did not carry its burden of proving
that Ray’s federal habeas petition was untimely. Yet the district court found that
Ray had concocted an elaborate scheme to defraud the court and subvert AEDPA’s
limitations period, and it concluded that Ray’s federal habeas petition was untimely
filed. This conclusion lacks an evidentiary basis. We have a “definite and firm
conviction” that the district court made a mistake; its findings are clearly erroneous.

700 F.3d at 1017; see also id. (“Speculation piled on top of speculation does not a factual finding
make; zero plus zero still equals zero.”).   

The majority concluded by noting “an interesting irony” arising from the state’s attempts
to explain its failure to produce more evidence at the hearing conducted by the district court:

The state notes the difficulty it has had in obtaining evidence from and about
[Correctional Corporation of America] and [the facility in which petitioner was
incarcerated]; it was met with unreturned messages for “months.” This is the state’s
attorney’s office. Imagine the difficulty, and possible resistance, that a pro se
prisoner will likely face under similar circumstances. To ignore this practical reality
is to elevate form over substance, procedure over justice. Without a clear statutory
command to that effect from AEDPA, and in light of the Supreme Court’s dictates
in Houston [v. Lack], we reject the state’s request that we do so here.

700 F.3d at 1018.

32) Richards v. Thaler, 710 F.3d 573 (5th Cir. 2013).  In this Texas possession of cell phone by an
inmate case, the Fifth Circuit revisited its determination in Howland v. Quarterman, 507 F.3d 840
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(5th Cir. 2007), that, as a matter of state law, the “prison mailbox rule” did not apply to state habeas
applications filed by Texas inmates.  After recognizing that “in Campbell v. State, 320 S.W.3d 338,
344 (Tex. Crim. App. 2010), the Texas Court of Criminal Appeals held the prison mailbox rule also
applies in criminal proceedings,” the Fifth Circuit acknowledged that “[t]he primary basis for our
decision in Howland ... has been contradicted by Campbell’s holding ....” 710 F.3d at 578.  Adhering
to its view that state law controls the availability of the mailbox rule for state court filings, the Fifth
Circuit held that “under Texas law the pleadings of pro se inmates, including petitions for state
post-conviction relief, are deemed filed at the time they are delivered to prison authorities, not at the
time they are stamped by the clerk of the court.” Id. at 578-79.  Applying that rule, the court reversed
the district court’s dismissal of Richards’ § 2254 petition as untimely and remanded the case for
merits review.      
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A. STATUTE OF LIMITATIONS 

5. PRISON MAILBOX RULE

DISTRICT COURT CASES:

1) Parker v. Bowersox, 975 F.Supp. 1251, 1252-1253 (W.D.Mo. 1997). The court applied the mailbox
rule to find that petitioner’s petition was timely filed when it was placed in the prison mailbox.

2) United States v. Valentin, 1997 WL 602771 at *1 (E.D.Pa. Sept. 19, 1997).  In this §2255 case, the
court applied the “mailbox rule” and “presum[ed the] motion was given to prisoner [sic] authorities
on the date on which it was signed, April 22, 1997...,” thereby saving the petition from being
dismissed as untimely since it was not received by the court until April 28, 1997.

3) United States ex rel. Joseph Barnes v. Gilmore, 980 F.Supp. 295, 296 (N.D.Ill. 1997).  The court
followed the “predominant authority” and applied the mailbox rule, which dictated that the petition
was timely because it was delivered to prison authorities on April 22, 1997, and those authorities
debited petitioner’s prison account for the cost of postage on April 23, 1997.

4) United States ex rel. Banks v. Barnett,  1997 WL 786666 (N.D.Ill. Dec. 15, 1997).  The court,
resolving nearly every issue in a manner opposite to that of the Barnes court (below), held that the
“mailbox rule” does not apply to pro se inmate habeas petitions.

5) United States ex rel. Barnes v. Gilmore, 987 F.Supp. 677, 682 (N.D.Ill. 1997).  The court held in
a well-reasoned and thorough opinion that the “mailbox rule” announced in Houston v. Lack, 487
U.S. 266 (1988), applies to time calculations for purposes of the statute of limitations.

6) United States v. Dorsey, 988 F.Supp. 917, 919 (D.Md. 1998).  The court treated petitioner’s motion
“as filed when it was delivered to prison authorities for forwarding by depositing it in the prison
mailbox.”

7) Alexander v. Keane, 991 F.Supp. 329, 334 (S.D.N.Y. 1998).  In footnote 1, the court stated that
“[t]he timeliness of a prisoner filing is measured from the date the papers were given to prison
authorities for mailing.” 

8) United States ex rel. Washington v. Gramley, 1998 WL 171827 at *3 (N.D.Ill. April 10, 1998). 
The court held that the mailbox rule applies to prisoner habeas petitions and determined that the
mailbox rule, not Rule 3(b) of the Rules Governing §2254 Cases, should be used to establish the
“substantive filing date of a habeas petition” for statute of limitations purposes. Thus, the court
concluded that “Habeas petitions are filed when they are given to prison officials for mailing,
whether they are accompanied by a filing fee, a meritorious IFP petition or one that is not.”

9) Alves v. Matesans, 20 F.Supp.2d 135, 136-137 (D.Mass. 1998).  The court adopted the mailbox rule
for pro se habeas petitions filed by prisoners.

10) Gaines v. Newland, 1998 WL 704418 at *2-3 (N.D.Cal. Oct. 6, 1998).  The court dismissed
petitioner’s pro se §2254 petition as untimely. Petitioner had given the petition to prison authorities
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twenty-seven days before it was due with instructions to withdraw the filing fee from his prison
account if the account contained enough money and mail the petition and fee to the court for filing,
or, if petitioner did not have enough money, to mail the petition to his grandmother in an envelope
he provided. Rather than acting on these instructions, however, the prison waited nearly sixty days
before sending the petition to petitioner’s grandmother after determining that he did not have the
necessary funds in his prison account. The district court refused petitioner’s request to apply the
mailbox rule in these circumstances because “petitioner asked prison authorities to accomplish other
tasks before mailing his petition,” and because “it was his responsibility to follow-up on the status
of the petition and to determine its whereabouts and ensure that it would reach th[e] court in a timely
manner.”

11) United States v. Hatala, 29 F.Supp.2d 728, 731 (N.D.W.Va. 1998), appeal dismissed, 1999 WL
734737 (4th Cir. Sept. 21, 1999).  The court held “that the mailbox rule should be extended to
§2255 motions.” Applying the rule, the court concluded that petitioner’s §2255 motion was timely
filed.

12) Catlett v. Greiner, 2001 WL 1267194 (S.D.N.Y. Oct. 23, 2001).  The district court agreed with the
Ninth Circuit’s decision in Anthony v. Cambra, 236 F.3d 568 (9th Cir. 2000), which held that the
prison mailbox rule applies to a prisoner’s filing of state, as well as federal, petitions. 
“Accordingly,” the district court concluded, “in determining what defines ‘properly filed’ for
purposes of AEDPA, we have determined to apply federal procedural law, which here indicate [sic]
that a pro se prisoner’s papers [including those initiating collateral review in state court] are
considered filed when he hands them over to prison officials for forwarding to the court.”  2001 WL
1267194 at *4.  Affording petitioner the additional tolling made available by this determination, the
court went on to find petitioner’s federal petition timely.

13) Fernandez v. Artuz, 175 F.Supp.2d 682, 687 (S.D.N.Y. 2001), aff’d, 402 F.3d 111 (2nd Cir. 2005). 
After analyzing the approaches taken by the federal courts of appeals with respect to the issue, the
district court held that “the federal mailbox rule applies to petitioner’s filing of his state habeas
petition for the purpose of the calculation of the tolling of time under §2244(d)(2).”

14) Cain v. Herbert, 2005 WL 2671538 (E.D.N.Y. Oct. 20, 2005).  On remand from the Second Circuit,
the district court reinstated the §2254 petition as timely where petitioner presented evidence, which
included the date on his cover letter and the date on the form he used to request that postage be
deducted from his inmate account, that he handed his state coram nobis petition to prison officials
on December 10, 2001.

15) Mercado v. Commissioner of Corrections, 2015 WL 5162484 (D.Conn. Sept. 1, 2015).  In this
Connecticut sexual assault case, the district court held that “the prison mailbox rule governs the
filing of a state habeas petition for the purpose of calculating the one-year limitations period
governing the filing of section 2254 petitions.”  2015 WL 5162484 at *1.  “[F]airness,” the court
explained, “mandates that state prisoners challenging their convictions not be punished for delays
caused by the prison mail system and judicial economy mandates that courts not weigh in on the
intricacies of that prolix system for the purpose of determining, on a case-by-case basis, how long
is too long.” Id. at *2.  Using the mailbox rule for the limitations period calculation in this case, the

court went on to conclude that petitioner’s § 2254 petition was timely.       
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A. STATUTE OF LIMITATIONS 

6. “PROPERLY FILED APPLICATION”

COURT OF APPEALS CASES:

1) Lovasz v. Vaughn, 134 F.3d 146, 148-49 (3rd Cir. 1998).  The Third Circuit held that “‘a properly
filed application’ [for purposes of §2244(d)(2)] is one submitted according to the state’s procedural
requirements, such as the rules governing the time and place of filing.” The court explained that,
“[i]f a petitioner complies with these requirements, or other procedural requirements the state
imposes, his petition, even a second or successive petition, is ‘a properly filed application’ . . . While
we recognize that the Pennsylvania Supreme Court has announced strict rules regarding the granting
of second and subsequent PCRA petitions, . . ., Pennsylvania allows for the filing of second or
subsequent PCRA petitions, . . . , and courts occasionally grant relief in such proceedings . . .” The
court also stated that “district courts should not inquire into [the] merits” of a state post-conviction
petition when determining whether it is properly filed for tolling purposes, reasoning that, “[a]fter
all, Congress chose the phrase ‘a properly filed application,’ one into which we do not read any
requirement that the application be non-frivolous.”

2) Hoggro v. Boone, 150 F.3d 1223, 1227 n.4 (10th Cir. 1998).  The court indicated that the statute
of limitations was not tolled during the time in which petitioner appealed from the denial of state
post-conviction relief “because that appeal was untimely,” and §2244(d)(2) only allows tolling
during the pendency of a “‘properly filed’” post-conviction application.

3) McSheffrey v. Angelone, 1999 WL 89403 at *2 (4th Cir. Feb. 23, 1999) (per curiam)
(unpublished).  The Fourth Circuit held that “[a] state application is properly filed if it complies
with the state procedural requirements for successive collateral attacks on a conviction, such as
timeliness and proper place of filing. It is unnecessary for a federal court to examine the merits of
the state application or to determine whether a procedural bar is applicable.” Applying this holding,
the court determined that petitioner’s filing of a clearly successive (and therefore barred) state
habeas petition tolled the §2244(d) limitations period long enough to render his subsequent federal
habeas petition timely. The court therefore vacated the district court’s order dismissing the petition
as untimely and remanded for consideration of petitioner’s claims.

4) Jones v. Bertrand, 171 F.3d 499, 504 (7th Cir. 1999).  The Seventh Circuit held that “a pro se
petition for habeas relief is deemed filed for statute of limitations purposes when it is given to the
proper prison officials and not when it is actually received by the district court clerk. Additionally, 
. . . so long as either the five dollar filing fee or the application to proceed IFP is submitted within
a reasonable time after the petition for habeas relief, it need not accompany the petition for it to be
deemed timely.” 

5) Tinker v. Hanks, 172 F.3d 990, 991 (7th Cir. 1999), cert. granted, judgment vacated, 531 U.S. 987
(2000), adhered to on remand, 255 F.3d 444 (7th Cir. 2001) (on reconsideration in light of Artuz
v. Bennett). The Seventh Circuit held that an application for leave to file an Indiana state post-
conviction petition is not a “properly filed” application for post-conviction relief within the meaning
of §2244(d)(2). In support of this determination, the court reasoned that “Congress could not have
intended that the time for filing the federal action be tolled indefinitely by the simple expedient of
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filing repeated applications for leave to file state postconviction proceedings.” 

6) Villegas v. Johnson, 184 F.3d 467, 470-471 (5th Cir. 1999).  The panel majority held that
petitioner’s successive state habeas petition challenging his non-capital Texas conviction was
“properly filed” within the meaning of §2244(d)(2). The court expressed its agreement “with the
majority line of cases,” and held “that a ‘properly filed application’ . . . is one that conforms with
a state’s procedural filing requirements.” In reaching the conclusion that petitioner’s successive state
habeas petition was “properly filed,” the court agreed with the Third Circuit “that ‘if a state allows
petitioners to file second or subsequent petitions for post-conviction relief, federal courts should not
undermine the state’s decision by refusing to toll the one-year period of limitation . . . where a
second or subsequent petition is pending in the state court system.’” (quoting Lovasz v. Vaughn, 134
F.3d 146, 148 (3rd Cir. 1998)).  Here, the court observed that “Texas places no absolute time or
numerosity limitations on the filing of applications . . . after a conviction not involving the
imposition of the death penalty * * * [n]or did the State court refuse to accept [petitioner’s]
successive petition.” Given these circumstances, and considering the goals of exhaustion and
avoidance of “piecemeal and successive federal filings,” the court concluded that petitioner’s second
state habeas petition should be deemed “properly filed” for purposes of §2244(d)(2). 

7) Jones v. Morton, 195 F.3d 153, 158 (3rd Cir. 1999).  Following the lead of several district courts
in California, and one in Wisconsin, the Third Circuit held that, because §2244(d)(2) arguably says
nothing about tolling the limitations period during the pendency of a federal petition for habeas
corpus, “the statute of limitations is not tolled under §2244(d)(2) for the time during which a habeas
petition is pending in federal court.”  As a result of this holding, the nearly ten months during which
petitioner’s earlier, unexhausted §2254 petition was pending before the federal court after enactment
of the AEDPA was counted against him, thereby rendering his subsequent petition untimely.

8) Bennett v. Artuz, 199 F.3d 116, 123 (2nd Cir. 1999), aff’d, 531 U.S. 4 (2000).  The Second Circuit
echoed the Fifth and Third Circuits’ “‘reluctan[ce] to engraft a merit requirement into §2244(d)(2)
without some indication of congressional intent to do so,’” (citation omitted), holding instead that
“‘properly filed’ . . . mean[s] simply that an application for state post-conviction relief recognized
as such under governing state procedures has been filed.”

9) Webster v. Moore, 199 F.3d 1256, 1258-1259 (11th Cir. 2000), cert. denied, 531 U.S. 991 (2000). 
The Eleventh Circuit held, “for the first time in this circuit,” that a “state petition must meet state
filing deadlines in order to toll the AEDPA statute of limitations.”  The court further held that “a
federal court should defer to a state court’s application of state filing deadlines.” The court explained
that it found “the close analogy between procedural default principles and §2244(d)(2) compelling,”
and that it saw “no principled reason to apply a lesser measure of deference to the state court in the
context of §2244(d)(2) than we apply in the context of procedural default questions.” In footnote 5,
the court noted that the circumstances of this case provided “no occasion to consider whether the
state court would be due deference if the rule applied was not ‘firmly established and regularly
followed.’”

10) Smith v. Ward, 209 F.3d 383, 385 (5th Cir. 2000).  The Fifth Circuit panel reversed the district
court’s dismissal of petitioner’s §2254 petition as untimely, finding that petitioner’s state post-
conviction application, though dismissed as untimely under state law, was nevertheless “properly
filed” within the meaning of §2244(d)(2).  Relying on its decision in Villegas v. Johnson, 184 F.3d
467 (5th Cir. 1999), the court reasoned that although the Louisiana law under which the state
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application was dismissed appears “[o]n its face” to be “a time-based procedural filing requirement,”
that law, “like the Texas successive writ statute at issue in Villegas, does not impose an absolute bar
to filing; instead, it limits the state court’s ability to grant relief.”  Under the Louisiana law, “courts
will accept a prisoner’s application for filing and review it to determine whether any of the statutory
exceptions to untimely filing are applicable.”  Finding this procedure “virtually identical” to the
successive application procedure at issue in Villegas, the court concluded  that petitioner’s “state
application, although ultimately determined by the state court to be time-barred, nevertheless was
‘properly filed’ within the meaning of §2244(d)(2).” 

11) Habteselassie v. Novak, 209 F.3d 1208, 1210-1211 (10th Cir. 2000).  Reversing the district court’s
dismissal of petitioner’s §2254 petition as untimely, the Tenth Circuit held that “a state petition that
is dismissed on the basis of procedural default does not render the petition not ‘properly filed.’”  The
court further explained its view of §2244(d)(2)’s “properly filed” requirement ad follows:

We believe that a “properly filed” application is one filed according to the filing
requirements for a motion for state post-conviction relief. These requirements may
include: (1) the place and time of filing; (2) the payment or waiver of any required
filing fees; (3) the obtaining of any necessary judicial authorizations that are
conditions precedent to filing, such as satisfying any filing preconditions that may
have been imposed on an abusive filer; and (4) other conditions precedent that the
state may impose upon the filing of a post-conviction motion. By contrast,
affirmative defenses that preclude a court from granting relief on the merits, as
opposed to pure filing requirements, require analysis in some manner of the
substance of the claims set forth by the petitioner and do not prevent a motion from
being "properly filed" for purposes of § 2244(d)(2). Substantive impediments to
relief of this nature include prohibitions against the filing of successive or abusive
petitions, the requirement that claims be brought on direct appeal if possible, and
the judicial doctrine of res judicata.

12) Dilworth v. Johnson, 215 F.3d 497, 500 (5th Cir. 2000).  The Fifth Circuit vacated the district
court’s dismissal of petitioner’s §2254 petition as untimely, holding that petitioner’s second Texas
state habeas application, which challenged a 1987 conviction which had been used to enhance the
sentence for his 1992 convictions, was “properly filed,” and therefore entitled petitioner to tolling
of the limitations period pursuant to §2244(d)(2).  In reaching this conclusion, the court of appeals
noted that “whether the state habeas application would have been dismissed as an abuse of the writ
is not relevant to §2244(d)(2).” 

13) Hall v. Cain, 216 F.3d 518, 520 (5th Cir. 2000).  Applying its decision in Smith v. Ward, 209 F.3d
383 (5th Cir. 2000), the court reversed the district court’s determination that petitioner’s state habeas
petition was not “properly filed” for purposes of §2244(d)(2) because the claims it contained were
found by the state courts to be “repetitive.”  The Fifth Circuit explained:  “the fact that the issues
raised by [petitioner] were ultimately determined to be repetitive and thus not subject to state habeas
review is not relevant; they were ‘properly filed’ in accordance with Louisiana law because a
Louisiana state habeas court would have to review them to discern whether they actually were
repetitive and thus not subject to review.” 

14) Fernandez v. Sternes, 227 F.3d 977, 980-981 (7th Cir. 2000).  The Seventh Circuit held that
petitioner’s motion for leave to file a late appeal of the denial of his state post-conviction application
tolled the limitations period under §2244(d)(2) from the time of its filing until the time of the state

St. of Lims -- "Properly filed" 324 -- CTA



court’s denial of leave to appeal.  The court made clear that tolling resulted in this case only because
the state court agreed to entertain the motion for leave to appeal notwithstanding its late filing.  Had
the court denied leave to file late, no tolling would have resulted.  Additionally, the court expressly
reserved the question whether a petitioner in this circumstance would also be entitled to tolling credit
for the time during which his request for leave to appeal could have been timely filed.  Finally, the
court expressly rejected the Ninth Circuit’s conclusion in Saffold v. Newland, that a state court’s
merits review of an untimely appeal results in tolling during the entire period between the lower
court’s decision and the appellate court’s eventual resolution of the untimely appeal.

15) Hurley v. Moore, 233 F.3d 1295, 1298 (11th Cir. 2000), cert. denied, 532 U.S. 1013 (2001).  The
court upheld the dismissal of petitioner’s §2254 petition as time-barred, finding that petitioner’s first
state post-conviction application was not “properly filed” for purposes of §2244(d)(2).  That state
application was dismissed without prejudice by the state court because it did not include an oath as
required by Florida law.  Rather than refiling the application with the requisite oath, however,
petitioner first moved for rehearing, then unsuccessfully appealed.  Petitioner eventually filed a
second state application, which was heard on the merits.  By that time, however, the federal
limitations period had expired. 

16) Snow v. Ault, 238 F.3d 1033, 1035 (8th Cir. 2001), cert. denied, 532 U.S. 998 (2001).  The Eighth
Circuit held that, although it was summarily dismissed by the state courts, petitioner’s second state
post-conviction application was nevertheless “properly filed” as that phrase was construed by the
Supreme Court in Artuz v. Bennett, 531 U.S. 4 (2000). 

17) Fahy v. Horn, 240 F.3d 239 (3rd Cir. 2001), cert. denied, 534 U.S. 944 (2001).  In this
Pennsylvania capital case, the Third Circuit held that petitioner was not entitled to statutory tolling
of the limitations period during the pendency of his fourth state post-conviction application since
that application could not be deemed “properly filed” in light of the state court’s conclusion that the
application was untimely, and that the court “lacked jurisdiction to review it.” 240 F.3d at 242.

18) Glenn v. Bowlen, 2001 WL 259156 (6th Cir. March 7, 2001) (unpublished).  The Sixth Circuit
vacated the district court’s dismissal of petitioner’s §2254 petition as untimely, finding that, under
Artuz v. Bennett, 531 U.S. 4 (2000), petitioner’s second state post-conviction application, though
procedurally barred because it was successive, was nevertheless “properly filed” within the meaning
of §2244(d)(2).  As a result, that application tolled the limitations period until permission to appeal
the state court’s denial of relief was denied.  Applying that tolling, petitioner’s federal petition was
timely.

19) Emerson v. Johnson, 243 F.3d 931, 934-35 (5th Cir. 2001).  In this non-capital Texas case, the
Fifth Circuit held that petitioner’s “suggestion” that the state court of criminal appeals reconsider
the denial of state habeas relief on its own motion constituted a “properly filed application” for
purposes of tolling under §2244(d)(2).  The court acknowledged the existence of a state statute and
rule that “unambiguously directs state habeas petitioners not to file motions for rehearing,” but also
noted the fact that “the Texas Court of Criminal Appeals has entertained motions for reconsideration,
notwithstanding the language in [the statute and rule].”   From this, the court concluded that “the
Texas courts have provided state habeas petitioners with the hope that a motion or suggestion for
reconsideration may be successful.”  This, in conjunction with the Supreme Court’s “broad reading
of the phrase ‘properly filed’” in Artuz v. Bennett, compelled the court to “conclude that [petitioner]
‘properly filed’ his suggestion for reconsideration.”
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20) Dictado v. Ducharme, 244 F.3d 724, 727-28 (9th Cir. 2001).  The Ninth Circuit withdrew the
opinion originally filed in this case in August, 1999, see 189 F.3d 889 (9th Cir. 1999), and issued
a new opinion addressing petitioner’s claim to tolling of the limitations period under §2244(d)(2)
in light of Artuz v. Bennett, 531 U.S. 4 (2000).  Petitioner sought tolling for the time during which
his most recent state post-conviction application remained pending.  The court noted that this
application had been dismissed by the Washington Supreme Court “on two grounds: (1) it was a
successive petition; and (2) the petition was untimely,” but held nevertheless that it was “properly
filed” for purposes of §2244(d)(2).  In reaching this conclusion, the court focused on the distinction
drawn in Artuz between state rules establishing a “condition to obtaining relief,” and rules
establishing a “condition to filing,” and held that because Washington’s rules governing successive
petitions and timeliness establish conditions to obtaining relief, but do not ban successive or
untimely applications outright, petitioner’s application, though dismissed under those rules, was still
“properly filed.”  Noting that the Supreme Court left open the question whether a petition untimely
under state law could be deemed properly filed, the Ninth Circuit took the opportunity presented in
this case to announce a clear rule:  “We hold that if a states rule governing the timely commencement
of state postconviction relief petitions contains exceptions that require a state court to examine the
merits of a petition before it is dismissed, the petition, even if untimely, should be regarded as
‘properly filed.’”  Here, the state courts were required to engage in just such an analysis in order to
reject petitioner’s contention that his state application “was based on newly discovered evidence,
one of six exceptions to the statutory time limit governing state postconviction relief filings.” 
Therefore, petitioner’s state application was properly filed, thereby rendering his federal petition
timely.  

21) Weekly v. Moore, 244 F.3d 874, 876 (11th Cir. 2001).  On remand from the Supreme Court, the
Eleventh Circuit reconsidered its earlier decision in this case (reported at 204 F.3d 1083 (11th Cir.
2000)) that “successive state court filings do not constitute properly filed applications for purposes
of . . . §2244(d)(2) . . .,” in light of Artuz v. Bennett.  Reasoning that “Bennett teaches that
[petitioner’s] habeas corpus petition was timely filed because his second and third [state post-
conviction] motions were properly filed, thereby tolling . . . §2244(d)(2)’s statute of limitations,” the
court held that the district court’s order to the contrary would have to be reversed. and the case
remanded with instructions that petitioner be permitted to proceed on his habeas petition. 

22) Delancy v. Florida Dept. of Corrections, 246 F.3d 1328, 1330-1331 (11th Cir. 2001) (per curiam). 
The Eleventh Circuit panel held that one of petitioner’s state post-conviction applications was
properly filed under Artuz even though it was “dismissed because it was brought pursuant to the
wrong statutory vehicle.”  Specifically, petitioner filed a motion under Florida Rule 3.800, when his
motion should have been brought under Rule 3.850.  In concluding that this motion was nevertheless
properly filed, the court explained that the “district court erred in looking beyond the face of
[petitioner’s] . . . motion to consider the individual claims (. . .) in determining whether that motion
was ‘properly filed’ . . . because the Rule 3.800 motion, on its face, met state procedural
requirements.”  Adding the time this motion was pending to the time occupied by the Rule 3.850
motion petitioner filed after its dismissal, petitioner accumulated tolling sufficient to render his
subsequent federal petition timely. 

23) Handy v. Everett, 2001 WL 459911 (10th Cir. May 2, 2001) (unpublished).  Petitioner’s “petition
for writ of review” of the state trial court’s denial of post-conviction relief “was not ‘properly filed’”
because petitioner filed it with the trial court, not with the reviewing court, as required by Wyoming
statute.
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24) Melancon v. Kaylo, 259 F.3d 401, 405 (5th Cir. 2001).  In this Louisiana drug case, the Fifth
Circuit held that petitioner’s appeal of the state trial court’s denial of post-conviction relief, though
untimely, was “properly filed.” The court explained that “[b]ecause [a state appellate rule] entitled
the Court of Appeal to consider [petitioner]’s [untimely] application for a supervisory writ on the
merits, and the Court of Appeal did consider [that] application on the merits, the . . . application was
‘properly filed’ in state court.” 

25) Nara v. Frank, 264 F.3d 310, 316 (3rd Cir. 2001).  Noting that petitioner’s “motion to withdraw
a guilty plea nunc pro tunc is certainly akin to an application for state post-conviction or other
collateral review,” and that the state court “accepted the motion, allowed the parties to brief the
motion, and made a full consideration of the record before denying it,” the Third Circuit held that
petitioner’s “motion to withdraw his guilty plea nunc pro tunc was a ‘properly filed application for
State post-conviction or other collateral review’ within the meaning of §2244(d)(2).” 

26) Rice v. Bowen, 264 F.3d 698, 702 (7th Cir. 2001) (per curiam), cert. denied, 536 U.S. 939 (2002).
The Seventh Circuit held that the state court’s dismissal of petitioner’s state post-conviction
application for “[f]rivolousness” was a “merits determination” which rendered that application
“properly filed.”

27) Johnson v. McCaughtry, 265 F.3d 559, 564 (7th Cir.  2001), cert. denied, 535 U.S. 937 (2002). 
A majority of the Seventh Circuit panel held that because “the Wisconsin state courts concluded that
[petitioner] had not lodged his first two [state post-conviction] petitions in the appropriate place, and
accordingly dismissed them on that procedural ground,” those two petitions “were not ‘properly
filed,’ and the clock continued to run until his third petition was properly filed.” The court went on
to affirm the district court’s denial of the petition as untimely.

28) Hodge v. Greiner, 269 F.3d 104, 107 (2nd Cir.  2001).  The Second Circuit held that an “Article
78 proceeding” initiated by petitioner under New York law for the purpose of obtaining “material
he claimed might be of help in developing” a post-conviction challenge to his murder conviction did
not constitute an application for state post-conviction or other collateral review so as to trigger
tolling of the limitations period under §2244(d)(2).  The court further advised that, “[i]f a prisoner
believes he is entitled to discovery in aid of a state or federal collateral attack, his remedy is to seek
such relief from the court where a properly filed and timely collateral attack on his conviction is
pending.”

29) Walkowiak v. Haines, 272 F.3d 234, 239 (4th Cir. 2001).  Affirming the district court’s dismissal
of petitioner’s §2254 petition as untimely, the Fourth Circuit held that a motion for reduction of
sentence under West Virginia Rule 35(b) does not constitute an “application for state post-conviction
or other collateral review” within the meaning of §2244(d)(2).  The court explained:

Because the consideration of a motion under West Virginia Criminal Procedure
Rule 35(b) is part and parcel of the original proceeding in which the defendant was
sentenced and does not entail a legal challenge to the original sentence [but instead
involves a plea for merciful reduction of a lawful sentence], we hold that such a
proceeding is not “collateral” within the meaning of section 2244(d)(2) and
therefore that the one-year statute of limitations period of that provision is not tolled
during the pendency of such proceeding.

30) Blair v. Crawford, 275 F.3d 1156, 1159 (9th Cir. 2002).  The Ninth Circuit reversed the district
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court’s dismissal of petitioner’s §2254 petition as untimely, finding that the application for an
“extraordinary writ” petitioner filed with the Nevada Supreme Court was “properly filed” for
purposes of §2244(d)(2).  The court reached this conclusion notwithstanding the existence of a
Nevada statute mandating that post-conviction petitions be filed with state district courts, explaining
that despite this statute, the Nevada Supreme Court retained authority under the state constitution
to entertain petitions for extraordinary relief in its original jurisdiction.  “Accordingly,” the Ninth
Circuit concluded, “the Nevada Supreme Court . . . considered and denied [the] petition because it
found . . . relief unwarranted . . . Thus, [the] petition for an extraordinary writ was ‘properly filed’
because it was before a court and office where it could be lodged.” 

31) United States ex rel. Smith v. Walls, 276 F.3d 340, 345 (7th Cir. 2002) (per curiam).  Vacating the
district court’s dismissal of petitioner’s §2254 petition as untimely on the ground that his second
Illinois application for post-conviction relief was not properly filed, the Seventh Circuit held as
follows:  “Because Illinois does not impose any filing preconditions for successive petitions, a
successive petition that is later dismissed as procedurally barred is ‘properly filed’ as long as it
conforms to Illinois' formal filing requirements.”  Petitioner’s second state application met these
requirements, and was therefore “properly filed” for purposes of §2244(d)(2).

32) Brooks v. Walls, 279 F.3d 518 (7th Cir. 2002), cert. denied, 538 U.S. 1001 (2003).  Framing the
issue as “whether the one-year period for filing federal collateral attacks on state criminal judgments
. . . has any effect on prisoners of Illinois,” the Seventh Circuit panel addressed whether petitioner’s
untimely state application for collateral relief was “properly filed.”  279 F.3d at 520.  The court
observed that the issue was “complicat[ed]” by the “fact that Illinois permits, and may require, trial
judges to cast at least a sidelong glance at the merits in order to determine whether to excuse failure
to meet the deadline” on the ground that the delay in filing “was not caused by [the prisoner’s] own
‘culpable negligence.’” 279 F.3d at 521. Referencing the Supreme Court’s decision in Artuz v.
Bennett only once via a “see” citation in the opinion’s opening paragraph, the court proceeded to
analyze the issue as akin to procedural default analysis, under which applications that were entitled
to merits review in state court are deemed “properly filed,” while applications dismissed by the state
court due to procedural problems are not.  Discussing the Ninth Circuit’s treatment of the issues
presented here in Dictado v. Ducharme, 244 F.3d 724 (9th Cir. 2001), the court concluded that, “[t]o
the extent that Dictado holds that any merits-related exceptions to state timeliness rules make all
state collateral attacks timely (and thus ‘properly filed’) it is incompatible with the law established
by the Supreme Court (in opinions such as Sykes and Harris) and by this circuit ( . . .).”  279 F.3d
at 524.  After further discussion of this approach – but without any discussion of Artuz – the court
affirmed the district court’s dismissal of petitioner’s §2254 petition as untimely.

33) Malcom v. Payne, 281 F.3d 951 (9th Cir. 2002).  The AEDPA limitation period was tolled during
the pendency of petitioner’s second personal restraint petition even though it was dismissed as
untimely and successive.  This was because: (1) the statute governing successive petitions is a
“condition to obtaining relief,” not a “condition to filing”; and (2) the state court rules on timely
filings were not absolute and required the court to determine whether the petition fell under the
“newly discovered evidence” exception.    In contrast, petitioner’s state clemency petition did not
statutorily toll the limitation period since “post conviction and other collateral review” is found by
this court to be limited to judicial proceedings.  Because the decision by petitioner and her attorney
to pursue clemency prior to initiating further collateral attacks on the conviction were within
petitioner’s control, there was no ground for equitable tolling. 
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34) Bridges v. Johnson, 284 F.3d 1201, 1203-1204 (11th Cir. 2002).  The Eleventh Circuit held that
the “sentence review process” available to prisoners under Georgia law “does not qualify as state
post-conviction relief under . . . §2244(d) because it does not promote exhaustion by giving state
courts the opportunity to consider federal-law challenges to state court judgments, and it does not
promote finality of state court judgments by reducing the time in which federal review is sought.” 
The court therefore affirmed the district court’s conclusion that “an application for sentence review
. . . does not toll the one-year limitations period . . .” 

35) Drew v. Moore, 297 F.3d 1278 (11th Cir. 2002).  Affirming the district court’s dismissal of
petitioner’s §2254 petition as untimely in this non-capital Florida murder case, the Eleventh Circuit
rejected petitioner’s contention that he was entitled to statutory tolling under §2244(d)(2) for the
time during which his third application for state post-conviction relief was pending.  Petitioner
argued that this application – which was clearly untimely under state law – was “properly filed” as
that term is defined in Artuz v. Bennett.  Observing that, “[u]nder Artuz, . . . the fact that a motion
is successive does not render it improperly filed,” 297 F.3d at 1284, the court went on to explain that,
pursuant to circuit precedent, petitioner’s third state court application “would have been properly
filed despite its untimeliness if it had alleged facts that would trigger any of the three exceptions set
forth in the Florida [post-conviction] statute[.]”  297 F.3d at 1285.  Because petitioner did not allege
such facts, however, the court concluded that his state court application had not been “properly
filed,” and therefore did not toll the limitations period pursuant to §2244(d)(2).  

36) Moore v. Cain, 298 F.3d 361, 366-367 (5th Cir. 2002), cert. denied, 537 U.S. 1236 (2003).  In this
non-capital Louisiana case, the Fifth Circuit held that a mandamus petition filed in the state appellate
courts seeking to compel the trial court to rule on petitioner’s state habeas petition did not trigger
statutory tolling under §2244(d)(2).  The court observed “Congress meant to include within the
scope of §2244(d)(2) those ‘properly filed’ applications . . . that . . . seek ‘review’ of the ‘pertinent
judgment or claim.’”  Applying this reading, the court found that petitioner’s mandamus petition
“did not challenge the judgment pursuant to which [he] is incarcerated,” and therefore “did not seek
review of the judgment” within the meaning of §2244(d)(2). (emphasis by court). “Accordingly,” the
court concluded, “the mandamus application did not toll the limitations period;  it was not a
‘properly filed application for State post-conviction or other collateral review with respect to the
pertinent judgment.’” 

37) Pratt v. Greiner, 306 F.3d 1190 (2nd Cir. 2002).  The Second Circuit held that petitioner’s state
court application for post-conviction relief was “properly filed” within the meaning of §2244(d)(2),
even though the claim that application contained was based on a fraudulent document and petitioner
“deliberately sought to mislead the [state] courts by attaching [the fraudulent] document to his
[application].”  306 F.3d at 1191. The court explained that “[b]ecause the respondent does not
contend that [petitioner]’s filings offended any state procedural requirement, [Artuz] v. Bennett
controls and [petitioner’s state court application] was a ‘properly filed’ application under
§2244(d)(2).”  306 F.3d at 1196.

38) Bond v. Moore, 309 F.3d 770, 773 n.1 (11th Cir. 2002).  In this Florida §2254 case, the Eleventh
Circuit noted the state’s concession that petitioner’s second application for state collateral review,
filed pursuant to Florida Rule of Criminal Procedure 3.850, “should have tolled the statute of
limitations [under §2244(d)(2)] regardless of whether it was successive.”
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39) Beery v. Ault, 312 F.3d 948, 951 (8th Cir. 2002), cert. denied, 539 U.S. 933 (2003).  Rejecting
petitioner’s contention that his state post-conviction proceedings should have been deemed
“pending” for purposes of §2244(d)(2) from the date he filed a pre-application request for
appointment of counsel, the Eighth Circuit held that “a motion for appointment of postconviction
counsel in Iowa does not toll the AEDPA’s one-year limitations period.” See also Jackson v. Ault,
452 F.3d 734 (8th Cir. 2006) (applying Beery, rejecting claim that request for counsel was sufficient
to trigger tolling, and affirming dismissal as untimely). 

40) Merritt v. Blaine, 326 F.3d 157 (3rd Cir.), cert. denied, 540 U.S. 921 (2003).  In this non-capital
Pennsylvania murder case, a majority of the Third Circuit panel held “that an untimely application
for state post-conviction relief by a petitioner, who sought but was denied application of a statutory
exception to the [state post-conviction relief statute’s] time bar, is not ‘properly filed’ under 28
U.S.C. § 2244(d)(2).” 326 F.3d at 159.  After noting that this is precisely the issue reserved by the
Supreme Court in Artuz v. Bennett, the majority found that its decision was dictated by the Third
Circuit’s previous ruling in Fahy v. Horn, 240 F.3d 239, 243 (3rd Cir. 2001), and explained that,
“[a]lthough the petitioner in Fahy did not assert any of the PCRA’s statutory exceptions to its
timeliness rule, such as the newly discovered evidence exception, we do not find that distinction
dispositive.”  ” 326 F.3d at 165.  Rather, the majority concluded, the dispositive factor, in keeping
with the federal court’s obligation to “defer to the state court’s holding,” is simply whether or not
the state court ultimately deemed the application timely.  326 F.3d at 165.  The majority went on to
note that its “conclusion finds support” in Carey v. Saffold, 536 U.S. 214 (2002), explaining as
follows:

The Supreme Court stated that AEDPA’s statute of limitations would not be tolled
while the question of unreasonable delay was pending before the state court if the
petition was ultimately found untimely. Id. at 2141. The Supreme Court did not
adopt the argument Merritt makes here that a timeliness analysis involving the
merits equates with a “condition to obtaining relief” under Artuz. Instead, the Court
stated:

If the California Supreme Court had clearly ruled that [petitioner's]
4 1/2- month delay was unreasonable, that would be the end of the
matter, regardless of whether it also addressed the merits of the
claim, or whether its timeliness ruling was entangled with the
merits.

Id.  ¶  This language undercuts Merritt’s suggested interpretation of
“properly filed.” 

326 F.3d at 165.  “An untimely petition,” the majority concluded, “does not toll AEDPA’s statute
of limitations.” 326 F.3d at 165.  From there, the majority went on to reject petitioner’s claim for
equitable tolling noting, among other things, that this case differed from Fahy, in which equitable
tolling was granted, because the petitioner in Fahy faced the death penalty, which “was the
dispositive factor in that case.”  326 F.3d at 169.

41) Jenkins v. Johnson, 330 F.3d 1146, 1152-1153 (9th Cir. 2003).  A majority of the Ninth Circuit
panel vacated the district court’s denial of petitioner’s §2254 petition as untimely, and remanded for
further proceedings. The timeliness question turned on whether petitioner’s fourth Oregon state post-
conviction application was “properly filed” under state law, and if so, the amount of time it remained
“pending” under the unique circumstances of this case.  Before the state court, the state opposed
petitioner’s application as both untimely and successive under state law.   The state court dismissed
the application without comment but, due to a clerical error at the court, petitioner’s counsel was not
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informed of the dismissal until over four months after it occurred – well past the time for filing
notice of appeal, and the statutory period for seeking leave to file a late notice of appeal.  Counsel
nevertheless filed a motion for leave to file a late notice of appeal on the day notice of the state
court’s dismissal was received;  that motion was denied by the Oregon court of appeals “without
prejudice to seeking post-conviction relief,” and the Oregon Supreme Court denied review of the
court of appeals’ order without comment.  

Assessing petitioner’s contention that he was entitled to tolling under §2244(d)(2) from the
time his fourth state post-conviction application was filed until the date the state supreme court
denied review of the order denying his motion for leave to file an out-of-time notice of appeal, the
Ninth Circuit majority began by examining whether the application was “properly filed,” given that
it was apparently untimely under state law.  After discussing the relevant state statute – ORS
§138.510 – the majority found that, at the time petitioner filed, ambiguity in the scope of an “escape
clause” in the statute, allowing for otherwise untimely filing where the applicant’s claims “could not
reasonably have been raised” earlier, was sufficient to render the application “properly filed” under
the analysis set forth in Dictado v. Ducharme, 244 F.3d 724 (9th Cir. 2001) (Dictado II).  In reaching
this conclusion, the majority acknowledged that the state courts have held that the escape clause does
not reach cases like petitioner’s, but explained that because the state courts’ resolution of the
ambiguity did not occur until after the post-conviction court dismissed petitioner’s application, “the
inapplicability of the escape clause was not Oregon law at the time of Jenkins’ filing.”

The majority turned next to an examination of whether the fact that petitioner’s state post-
conviction application was successive prevented it from being “properly filed” under state law, and
quickly concluded that it did not.  The majority explained that “[t]he statute includes an exception
requiring a court to consider whether a petition asserts permissible grounds for relief before the court
dismisses on procedural grounds. Thus, under Bennett and Dictado II, ORS § 138.550(3) does not
impose an absolute bar to filing, and a petition subsequently dismissed as successive under that
statute is nonetheless properly filed for 28 U .S.C. § 2244(d)(2) purposes.”

Finally, the majority remanded the case for a determination of how long petitioner’s state
court application remained “pending” for purposes of §2244(d)(2), given that his request for leave
to file a late notice of appeal was, due to factors entirely beyond his control, filed outside the time
for filing such a request prescribed by state law. 

42) Siebert v. Campbell, 334 F.3d 1018 (11th Cir. 2003) (per curiam).  In this Alabama capital case,
the Eleventh Circuit vacated the district courts’ dismissal of petitioner’s §2254 petitions as untimely,
and remanded for further proceedings.  In dismissing the petitions, the district courts had found that
the state courts’ determinations that petitioner’s state post-conviction petitions failed to comply with
Alabama’s own limitations period rendered them not “properly filed” for purposes of tolling of the
federal limitations period under §2244(d)(2).  Petitioner countered that, at the time his state petitions
were decided, the Alabama statute of limitations was treated not as a jurisdictional bar (as the
Alabama Court of Criminal Appeals has more recently held), but as a discretionary ground for
declining to reach the merits of a prisoner’s claims.  

The Eleventh Circuit began by determining that “a rule governing filings must be ‘firmly
established and regularly followed’ before noncompliance will render a petition improperly filed for
the purpose of AEDPA’s tolling provision.”  334 F.3d at 1025.  Applying this approach, the court
went on to analyze the Alabama state courts’ treatment of the state’s limitations period and
concluded that, at the time petitioner’s cases were decided, “untimeliness did not mandate a
petition’s dismissal, but rather was a matter within the court’s discretion to ignore.” 334 F.3d at
1025.  After further noting that petitioner’s state court petitions had been pending for three years
before the state raised the timeliness issue, and that the state courts discussed the merits and various
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other procedural bars in their decisions rejecting his claims, the Eleventh Circuit concluded that the
alleged untimeliness of the Rule 32 petitions had not rendered them improperly filed.  The court
explained:

[W]e believe the discretion left to Alabama courts to enforce the time bar compels
the conclusion that timeliness was not a prerequisite to filing per se. Since the
courts’ discretion meant a petition might be entertained even when filed late, the
two-year deadline did not create a “timely filing requirement.” Artuz, 531 U.S. at
9 n. 2 (emphasis added). Rather, the very exercise of discretionary authority,
regardless of whether or not to excuse lateness, is itself a sufficient quantum of
judicial review to show that Alabama courts deemed the form and manner of a
petition’s filing sufficient to trigger their own authority to act upon claims raised
therein. . . . Accordingly, compliance with Rule 32.2(c)'s two-year deadline should
be regarded as a condition to obtaining relief rather than a condition to filing, and
we cannot say that the deadline was among the “laws and rules governing filings”
of Rule 32 petitions. 

334 F.3d at 1030.  
In the course of reaching these conclusions, the court noted as follows with regard to the

Supreme Court’s reference to “time limits” when defining “properly filed” in Artuz v. Bennett, 531
U.S. 4 (2000): 

[T]he context in which Artuz refers to ‘time limits upon [a petition’s] delivery’–
alongside references to the form of a document, the proper court and office for
filing, and fees – addresses a narrow category of rules setting forth prerequisites to
the commencement of suit.  Compliance with a statute of limitations is not generally
treated as a precondition to a suit’s commencement, but rather as a condition that
must be satisfied to win relief on a particular claim (or all claims).”  

334 F.3d at 1025.

43) Voravongsa v. Wall, 349 F.3d 1, 6 (1st Cir. 2003), cert. denied, 541 U.S. 963 (2004).  After
ascertaining that, pursuant to Rhode Island law, “a motion for the appointment of counsel fails to
initiate post-conviction proceedings,” the First Circuit held that petitioner’s filing of such a motion
in the Rhode Island state court did not constitute an “application for state post-conviction or other
collateral review” for purposes of §2244(d)(2).  The court went on to reject petitioner’s request for
equitable tolling and affirm the district court’s dismissal of his §2254 petition as untimely.

44) Douglas v. Horn, 359 F.3d 257, 262 (3rd Cir. 2004).  Affirming the district court’s dismissal of
petitioner’s §2254 petition as untimely, the Third Circuit held that petitioner’s “petition for
allowance of appeal nunc pro tunc” of the denial of state post-conviction relief, and a subsequent
request for reconsideration of the denial of that petition, were “filed improperly as a matter of
[Pennsylvania] state law.”  The court likewise rejected petitioner’s request for tolling of the time
between the denial of petition for allowance of appeal nunc pro tunc and the filing of the
reconsideration motion.

45) Walker v. Smith, 360 F.3d 561, 563-564 (6th Cir. 2004).  The Sixth Circuit reversed the district
court’s dismissal of the pro se petitioner’s §2254 petition as untimely, finding that petitioner had a
properly filed application for state post-conviction relief on file for a time sufficient to render his
federal petition timely.  The court explained:

Although the motion does not appear on the state court docket sheet, the record
demonstrates that Walker did properly file a motion for post-conviction relief in
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1995, because the state court decided the merits of that motion on March 28, 2003.
The district court found that the state court’s March 28, 2003, order must have
addressed the merits of “some motion other that [Walker’s] motions to correct [his]
sentence,” because it was titled a “motion for relief for judgment.” We conclude
otherwise.

The court went on to describe its reasoning, noting that although there may have been some
confusion over precisely how petitioner’s state court filing was labeled, it was clear that the
document to which the prosecution eventually responded pursuant to a state court order was the
motion to correct his sentence filed in 1995.   “Indeed,” the court concluded, “it would be dubious
to suggest that Walker never properly filed a motion for post-conviction relief when the state court
actually decided, albeit belatedly, the merits of that motion.”

46) Larry v. Dretke, 361 F.3d 890 (5th Cir. 2004), cert. denied, 543 U.S. 893 (2004).  In this Texas
theft case, the Fifth Circuit held that petitioner’s state habeas petition was not “properly filed” for
purposes of §2244(d)(2) because it was filed while his direct appeal remained pending, and the
Texas trial court therefore lacked jurisdiction to consider it.  See 361 F.3d at 894 (“Larry’s habeas
application, the TCCA did not have to consider any exceptions to this absolute bar to filing, nor did
it have to consider the substance of Larry’s application”).  The court rejected petitioner’s contention
that, because his conviction became final before the Texas Court of Criminal Appeals (TCCA)
received his state habeas petition from the trial court, jurisdiction existed by the time the TCCA
ruled on the case.  The court explained that the “jurisdictional limitation forbids the filing of a state
habeas application before the applicant’s judgment is final,” 361 F.3d at 894-895;  thus, a
prematurely filed state habeas application cannot become “properly filed” by operation of law once
the prisoner’s conviction becomes final.  The court likewise rejected petitioner’s argument that the
application should have been considered properly filed because the state habeas court treated it as
such by considering and denying it on the merits.  The court explained:  “[I]f a state court mistakenly
accepts and considers the merits of a state habeas application in violation of its own procedural filing
requirements, including those governing jurisdiction, that habeas application is not ‘properly filed.’”
361 F.3d at 895.

47) Sibley v. Culliver, 377 F.3d 1196, 1198-1200 (11th Cir. 2004).  The Eleventh Circuit affirmed the
district court’s dismissal of petitioner’s §2254 petition as untimely in this Alabama capital case,
finding that a “notice” petitioner submitted to the Alabama Supreme Court informing it that he had
“lodged an appeal” by mailing petitions to “certain members of the Congress” did not constitute an
application for state post-conviction or other collateral relief within the meaning of §2244(d)(2).  
The court gave three reasons.  First, petitioner “did not actually request relief from the court,” and
“[t]he simple fact that Sibley mailed something to the court is surely insufficient to trigger §
2244(d)(2)'s tolling provision.” “As far as § 2244(d)(2) is concerned,” the court continued, “Sibley’s
notice is the legal equivalent of a greeting card – a nice gesture, but not enough to toll the deadline
for filing a federal habeas petition.”  Second, petitioner’s notice did “not even attempt to make a
good faith effort to offer at least a potentially plausible or coherent basis for granting Sibley relief.”
Hastening to add that it was not seeking to impose any exacting requirements for what could
constitute an “application,” the court explained that, “All we are holding is that there is an outer limit
to the nonsense a petitioner may include in a purported ‘application for post-conviction or other
relief’ and still have it count as such,” and that petitioner’s “[r]amblings” were insufficient.  Third,
petitioner included “various disclaimers” in his “notice” emphasizing that his submission “may not
be construed as a motion or pleading,” and that he was not invoking the 14th Amendment.  After
additional discussion of petitioner’s other contentions – which the court had earlier declared to be
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“wholly without the slightest trace of redeeming merit” – the court affirmed the district court’s
dismissal of the petition. 

48) Wade v. Battle, 379 F.3d 1254, 1260 (11th Cir. 2004) (per curiam).  In this Georgia case, the
Eleventh Circuit acknowledged that its decisions in Webster v. Moore, 199 F.3d 1256 (11th Cir.
2000), and subsequent cases left open the “question of what happens when a petitioner claims the
state procedural rule [which barred consideration of his collateral review application] is not firmly
established and regularly followed.”  After surveying its decisions in this area, as well as the
Supreme Court’s decisions in Artiz v. Bennet and Carey v. Saffold, the court adhered to its approach
of according “due deference” to a state court determination that the petitioner failed to abide by a
state procedural requirement.  In this case, petitioner failed to timely file his request for a certificate
of probable cause (CPC) to appeal the denial of state habeas relief.  Deferring to the state court’s
untimeliness determination, the Eleventh Circuit concluded that the time during which the late CPC
request was pending was not subject to tolling under §2244(d)(2).  The court went on to bolster this
conclusion by analyzing the state courts’ application of the CPC timeliness rule in other cases, and
finding that the rule is jurisdictional, firmly established, and regularly followed.

49) Estes v. Chapman, 382 F.3d 1237 (11th Cir. 2004).  The Eleventh Circuit reversed the district
court’s dismissal of petitioner’s §2254 petition in this Georgia kidnapping case, finding that
petitioner’s “Motion to Vacate Illegally Imposed Sentence” was “properly filed” within the meaning
of §2244(d)(2).  Relying on a recent state court decision which it contended barred motions like
petitioner’s, the state argued that the motion at issue could not have been properly filed.  The
Eleventh Circuit disagreed, noting first that the decision relied upon by the state, if read as the state
urged, conflicted with prior law in effect at the time petitioner’s motion was filed, and that “any
change from the prior law that [the decision] may have announced would not apply to [petitioner].”
382 F.3d at 1238-39.  The court went on to explain that, although under state law motions to modify
a sentence must be filed within the term of court in which the sentence was imposed, motions to
vacate a void sentence – such as petitioner’s motion – may be filed at any time.  Responding to the
state’s contention that the state court lacked jurisdiction once it determined that petitioner’s sentence
was not actually void, and relying on its prior decision in Delancy v. Florida Dept. of Corrections,
246 F.3d 1328 (11th Cir. 2001), the Eleventh Circuit stated as follows:

[T]he State conceded at oral argument that Georgia courts do have jurisdiction to
determine whether they have jurisdiction. And the state courts here did act upon
Estes’ allegations and consider whether or not the sentence was in fact void. Thus,
the state courts here did exercise that initial jurisdiction, did consider the allegations
of voidness, decided the sentence was not void, and thereupon held that there was
no further jurisdiction to modify Estes’ sentence . . . The motion alleged relevant
facts and asserted that the sentence was void, and it also met other filing
requirements. The Georgia courts had initial jurisdiction to hear it, and it was
properly filed. 

382 F.3d at 1241.

50) Isley v. Arizona Dept. of Corrections, 383 F.3d 1054, 1055-1056 (9th Cir. 2004).  A majority of
the Ninth Circuit panel reversed the district court’s dismissal of the §2254 petition as untimely in
this Arizona capital case, and remanded for further consideration.  Petitioner contended that his state
post-conviction application should have been deemed “pending” for §2244(d)(2) tolling purposes
from the time he filed his “Notice of Post-Conviction Relief” pursuant to Ariz. R. Crim. P. 32.4(a). 
The majority agreed, explaining as follows:
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The language and structure of the Arizona post-conviction rules demonstrate that
the proceedings begin with the filing of the Notice. Arizona Rule 32.4(a) provides
that a state post-conviction “proceeding is commenced by timely filing a notice of
post-conviction relief with the court in which the conviction occurred.” Ariz.
R.Crim. P. 32.4(a) . . . ¶  With the filing of the Notice, Arizona’s mechanism for
post-conviction relief is set in motion. It is only after filing of the Notice that
indigent defendants are entitled to have counsel appointed and that the time
limitation for filing of the formal petition begins to run. Ariz. R.Crim. P. 32.4(c).
The unambiguous language of Rule 32.4(a) compels our conclusion that, because
Isley’s Notice was filed in conformity with the pertinent statutory provisions and
contained a specific prayer for relief in the form of a request for a new trial, it is
sufficient to toll the AEDPA statute of limitations.

51) Bonner v. Carey, 425 F.3d 1145, 1149-1150 (9th Cir. 2005) (op. amended by 439 F.3d 993 (9th
Cir. 2006), cert. denied, 549 U.S. 856 (2007).  Relying on Pace v. DiGuglielmo, 545 U.S. 1135
(2005), the Ninth Circuit held that petitioner was not entitled to tolling under §2244(d)(2) for the
approximately two year period during which his California state post-conviction petition remained
pending before the state court because that petition was eventually rejected as untimely, such that
it could not have been “properly filed” under Pace.  After reaching this conclusion, the Ninth Circuit
went on to “acknowledge that Pace implicitly overruled on (and perhaps two) of our prior holdings
concerning AEDPA’s statute of limitations.” The first was Saffold v. Carey, in which the Ninth
Circuit had found that the petitioner’s lengthy delay in initiating a state post-conviction action “was
irrelevant to whether his petition was ‘properly filed’ . . . because ‘California’s timeliness rule is not
a “condition to filing.”’”  “After Pace,” the court found, “it is clear that ‘time limits, no matter their
form, are “filing” conditions’ for purposes of AEDPA.”  (emphasis by the court).  The second was
Chavis v. LeMarque, in which the Ninth Circuit had held that “petitions are ‘pending’ for purposes
of AEDPA while state courts are considering them, even if they are ultimately denied for ‘procedural
reasons.’”  In light of Pace, however, the court found acknowledged that, “[t]o the extent that we
meant to include untimeliness as a ‘procedural reason,’ we were mistaken.  Under Pace, if a state
court denies a petition as untimely, none of the time before or during the court’s consideration of that
petition is statutorily tolled.”  

Notwithstanding its determination that petitioner’s §2254 petition was untimely given the
unavailability of statutory tolling, the Ninth Circuit concluded by remanding the case to the district
court “so that Bonner can argue his eligibility for equitable tolling, as he has not yet had an adequate
opportunity to do that.” 

52) Walker v. Norris, 436 F.3d 1026 (8th Cir. 2006).  The Eighth Circuit affirmed the district court’s
dismissal of petitioner’s §2254 petition as untimely, finding that petitioner’s state post-conviction
application had not been “properly filed” because, as the state court itself found, petitioner had failed
to comply with the “verification” requirement contained in Ark. R. Crim. P. 37.  In so holding, the
court rejected petitioner’s argument that the state court rule “was not firmly established,” as
evidenced by sixteen cases in which merits review was undertaken despite noncompliance with the
verification requirement.  The Eighth Circuit explained that this “assertion is foreclosed by Pace [v.
DiGugliemlo,  545 U.S. 1135 (2005)].”  436 F.3d at 1031.  The court also denied petitioner’s
alternative request for equitable tolling.  See also Nelson v. Norris, 618 F.3d 886 (8th Cir. 2010)
(similar). 

53) Robinson v. Golder, 443 F.3d 718, 721 (10th Cir.) (per curiam), cert. denied sub nom. Robinson
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v. Ortiz, 549 U.S. 867 (2006).  Before affirming the district court’s dismissal of petitioner’s §2254
petition as untimely, the Tenth Circuit held that “a properly filed Colorado Rule of Criminal
Procedure 35(b) motion tolls the one-year limitation period in §2244(d)(1).”

54) Cressionnie v. Kelly, 2006 WL 1049191 at *1 (5th Cir. April 19, 2006) (per curiam)
(unpublished).  The Fifth Circuit vacated the district court’s dismissal of petitioner’s §2254 petition
as untimely and remanded for further proceedings.  The timeliness of the petition turned on whether
petitioner was entitled to tolling under §2244(d)(2) for the period during which his state habeas
application, which was filed in the correct court but raised a claim the court lacked jurisdiction to
resolve, remained pending.  In holding that petitioner was entitled to tolling, the court explained as
follows:  

Whether the state circuit court had jurisdiction to consider the claim raised by
Cressionnie in his state habeas application is irrelevant to the issue of whether the
application was properly filed; the relevant question was whether the state circuit
court had jurisdiction to consider the application itself, regardless of whether it
lacked jurisdiction to consider the claims contained therein. The state circuit court
had jurisdiction to consider Cressionnie’s state habeas application. Accordingly,
Cressionnie’s state habeas application was properly filed and tolled the statute of
limitations pursuant to 28 U.S.C. §2244(d)(2), making his 28 U.S.C. §2254
application timely.

(internal citations omitted). 

55) Sykosky v. Crosby, 2006 WL 1813895 (11th Cir. June 30, 2006) (per curiam) (unpublished), cert.
denied, 549 U.S. 1141 (2007).  The Eleventh Circuit affirmed the dismissal of petitioner’s §2254
petition as untimely in this Florida case, finding that under Pace v. DiGuglielmo, 544 U.S. 408
(2005), petitioner’s otherwise untimely state post-conviction relief application could not be deemed
“properly filed” merely because it contained allegations that petitioner could satisfy the state
limitations period’s exception for newly discovered evidence.  The court explained:

Sykosky . . . contends that Pace is distinguishable, because Pace  “neither alleged
nor prove[d]” that he fell within an exception to the state time limits, whereas
Sykosky did allege that he fell within an exception. We find this distinction
unavailing because, like the Supreme Court in Pace, we have been presented with
a state court determination that the prisoner’s postconviction petition was untimely
under state law, and we give deference to such determinations.  Indeed, in Pace the
Supreme Court stated that Pace’s PCRA petition did not entitle him to statutory
tolling “[b]ecause the state court rejected [the] PCRA petition as untimely,” not
because Pace had failed to make allegations about timeliness in the petition. Here,
the state trial court rejected Sykosky’s claim of newly discovered evidence and
dismissed his Rule 3.850 motion “for the reason that the Motion is untimely filed
pursuant to Rule 3.850(b).” The state appellate court affirmed without opinion. In
other words, the state courts determined that Sykosky’s motion was “filed after a
time limit” and “[did] not fit within any exceptions to that limit.”  We therefore
defer to the determination of the state courts, and “that [is] the end of the matter”
for purposes of § 2244(d)(2).  

2006 WL 1813895 at *5 (internal citations omitted) (emphases and alterations by the court).  The
court went on to add that, “[t]o the extent [its pre-Pace decisions in] Delancy [v. Fla. Dept. of
Corrs., 246 F.3d 1328 (11th Cir. 2001),] and Drew [v. Dept. of Corrs., 297 F.3d 1278, 1283 (11th
Cir.2002),] can be read to suggest that time limits are not filing conditions, or that a Rule 3.850
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motion which has been dismissed as untimely in state court may nevertheless have been ‘properly
filed’ for purposes of §2244(d)(2), they conflict with the Supreme Court's decision in Pace and must
be disregarded.” Id.

56) Howard v. Ulibarri, 457 F.3d 1146, 1148-49 (10th Cir. 2006).  Finding its decision in Robinson v.
Golder, 443 F.3d 718, 721 (10th Cir. 2006) (per curiam) (“a properly filed Colorado Rule of
Criminal Procedure 35(b) motion tolls the one-year limitation period in §2244(d)(1)”), to be
controlling in this interlocutory appeal by the state, the Tenth Circuit held that “a properly filed
motion for modification of sentence under New Mexico Rule of Criminal Procedure 5-801(B) tolls
the one-year limitation period in 28 U.S.C. §2244(d)(1).”  The court explained, inter alia, as follows:

[T]he relevant sections of the two states’ rules – section (B) in both cases – are in
all material respects identical. Both permit motions to “reduce a sentence” within
a certain time after sentence is imposed. If a motion to reduce sentence under
Colorado Rule 35(b) is a motion for “post-conviction or other collateral review,”
as Robinson held, the same has to be true of a motion under New Mexico Rule 5-
801(B). 

(footnote omitted).

57) Sweet v. Secretary, Department of Corrections, 467 F.3d 1311, 1317 (11th Cir. 2006), cert. denied,
550 U.S. 922 (2007).  The Eleventh Circuit affirmed the district court’s dismissal of the §2254
petition as untimely in this Florida capital case, finding that the state trial court’s rejection of
petitioner’s second request for state post-conviction relief as untimely and without merit rendered
that request not “properly filed” for purposes of tolling under §2244(d)(2), and that this, in turn,
rendered the federal petition untimely.  In reaching this conclusion, the Eleventh Circuit rejected
petitioner’s contention that the combination of the trial court’s alternative ruling on the merits of his
second state court application and the state supreme court’s unexplained affirmance required that
the state court denial be regarded as a denial on the merits. The court found this argument “squarely
foreclosed” by the Supreme Court’s decisions in Carey v. Saffold and Pace v. DiGuglielmo, which
instruct that a state court’s finding that an application for post-conviction relief is untimely is “the
end of the matter” for §2244(d)(2) “properly filed” purposes.  The court went on to reject
petitioner’s arguments that the state court violated equal protection by rejecting the Ring claim in
his second application as untimely when it had rejected similarly situated claims on the merits, and
that the state waived the limitations period defense by invoking it 36 days after filing its answer.

58) Thorson v. Palmer, 479 F.3d 643, 645 (9th Cir. 2007).  The Ninth Circuit affirmed the district
court’s dismissal of petitioner’s §2254 petition as untimely in this California case, finding that
petitioner was not entitled to tolling under §2244(d)(2) for the time that his third (and possibly
second) state habeas petition was pending because that petition had been dismissed by the state court
as untimely, and was therefore not “properly filed.”  The court found that although the state supreme
court’s summary order dismissing the habeas petition did not expressly state that the petition was
untimely, the fact that order “cites the very page of [In re] Robbins[, 18 Cal. 4th 770, 780 (1998),]
that sets forth ‘the basic analytical framework’ governing California’s timeliness determinations”
was sufficient to warrant a finding that the state petition had not been properly filed.

59) Hartmann v. Carroll, 492 F.3d 478 (3rd Cir. 2007), cert. denied sub nom. Hartmann v. Burris,
552 U.S. 1097 (2008).  In this Delaware sexual assault case, the Third Circuit held that “a motion
for sentence reduction properly filed pursuant to Delaware Superior Court Criminal Rule 35(b) does
not have the effect of tolling the limitations period set forth in 28 U.S.C. §2244(d)(1).” 492 F.3d at

St. of Lims -- "Properly filed" 337 -- CTA



484.  In assessing whether petitioner’s motion qualified as an “application for state post-conviction
or other collateral review” under §2244(d)(2), the court looked to “what Hartmann was requesting
when he filed for relief under Rule 35(b),” and found that the relief petitioner sought was not the
type contemplated by the statute.  492 F.3d at 481.  The court went on to explain that Rule 35(b)
“‘allows for a reduction of sentence without regard to the existence of a legal defect,’” such that
petitioner’s motion was “a plea for leniency . . . based on mercy and grace, rather than on the law.”
492 F.3d at 481 (emphasis by the court).  The court further noted that the time limits associated with
Rule 35(b) were such that motions under that rule would normally be filed during the pendency of
a direct appeal, that state law did not require the filing of a Rule 35(b) motion as part of the state’s
direct or collateral review apparatus, and that, given these features, a Rule 35(b) motion does nothing
to contribute to exhaustion of state remedies, which is a key interest underlying the tolling provision
in §2244(d)(2).   492 F.3d at 481-482.  Finally, in concluding that petitioner’s motion could not
satisfy even the “flexible approach” to §2244(d)(2) that prevails in the Third Circuit, the court noted
that the Fourth and Eleventh Circuits had resolved similar questions against prisoners in Virginia
and Georgia, while the Tenth Circuit had found that sentence reduction motions in Colorado and
New Mexico did qualify for tolling under §2244(d)(2).  492 F.3d at 482-483.  Because the denial of
tolling for petitioner’s Rule 35(b) motion rendered his §2254 petition untimely, the Third Circuit
affirmed the district court’s dismissal of the petition on that ground. 

60) Hutson v. Quarterman, 508 F.3d 236, 239-40 (5th Cir. 2007) (per curiam).  In this Texas
aggravated assault case, the Fifth Circuit held that “a motion to test DNA evidence under Texas
Code of Criminal Procedure article 64 constitutes ‘other collateral review’ and thus tolls the
AEDPA’s one-year limitations period under 28 U.S.C. §2244(d)(1).”  In reaching this conclusion,
the court noted that “[n]umerous Texas state appellate courts have equated the Texas statute
providing for post-conviction DNA proceedings with habeas corpus proceedings in that both make
‘a collateral inquiry into the validity of the conviction,’” and that, under Moore v. Cain, 298 F.3d
361 (5th Cir. 2002), “Hutson’s motion for DNA testing is a request for ‘review’ of the judgment
pursuant to which he is incarcerated.”  The court further recognized that permitting statutory tolling
for a DNA motion was consistent with comity interests since, by enacting a post-conviction DNA
testing statute, “the state has decided to impose a potential disruption to the finality of its own cases
in order to better protect the wrongfully accused,” and “federal courts [should] give Texas courts the
time to review these DNA claims and provide necessary relief ...” Finally, the court rejected the
state’s contention that tolling would be improper in this case because petitioner’s DNA motion had
not been granted.  “Our Moore inquiry,” the court explained, “is whether the motion ‘sought
“review” of the judgment pursuant to which he is incarcerated,’ not that the judgment was in fact
reviewed. Hutson’s motion sought review of his conviction.”  Having concluded that petitioner was
entitled to tolling for the pendency of his DNA motion, the Fifth Circuit reversed the district court’s
dismissal of the petition as untimely and remanded the case.

61) Runyan v. Burt, 521 F.3d 942 (8th Cir. 2008).  The Eighth Circuit affirmed the dismissal of
petitioner’s §2254 petition as untimely, finding that his initial failure to verify his state post-
conviction relief application or to pay the required filing fee prevented the application from being
“properly filed” until those requirements were satisfied.  Without statutory tolling for the time
between the initial attempt to file and the time all filing requirements were met, the subsequent
federal habeas petition was untimely by 21 days. 

62) Alexander v. Secretary, Department of Corrections, 523 F.3d 1291 (11th Cir. 2008) (op. on
reh’g).  Affirming the dismissal of petitioner’s §2254 petition as untimely, the Eleventh Circuit held
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that a motion to reduce a legal sentence under Florida Rule of Criminal Procedure 3.800(c) “is not
an ‘application for State post-conviction or other collateral review with respect to the pertinent
judgment’ under §2244(d)(2) that tolls AEDPA’s one-year limitations period.” 523 F.3d at 1299.  
Quoting Sibley v. Culliver, 377 F.3d 1196 (11th Cir. 2004), the court observed that “a tolling motion
under §2244(d)(2) ‘must contain something vaguely approaching legitimate, relevant, coherent legal
analysis.’” 523 F.3d at 1297.  Here, “[e]ven liberally read, Alexander’s pro se 3.800(c) motion was
only a plea for leniency, not ‘an attack on the constitutionality or legal correctness of a sentence.’”
523 F.3d at 1297 (quoting Bridges v. Johnson, 284 F.3d 1201 (11th Cir. 2002)).   

63)  Bishop v. Dormire, 526 F.3d 382, 383-84 (8th Cir. 2008).  In the course of vacating  the district
court’s dismissal of petitioner’s §2254 petition as untimely in this Missouri rape and child
molestation case, the Eighth Circuit held that “a properly filed motion to recall the mandate tolls the
AEDPA statute of limitations.”  In so holding, the court rejected the state’s contention that the
motion could not provide tolling under §2244(d)(2) because it did not raise a claim that would be
cognizable in federal court.  The Eighth Circuit explained:

Despite the fact that his motion to recall the mandate raised an issue that is not
cognizable in a federal habeas petition, Bishop’s motion was filed “with respect to”
his state habeas petition inasmuch as he sought to have the appeal reopened based
on his post-conviction appellate counsel’s failure to raise certain issues on appeal,
all of which attacked the validity of his state conviction. To toll the statute of
limitations, the pending state post-conviction or other collateral review need not
raise a federally cognizable claim.

64) Day v. Hall, 528 F.3d 1315 (11th Cir. 2008) (per curiam).  The Eleventh Circuit reversed the
district court’s dismissal as untimely of petitioner’s §2254 petition challenging the denial of parole
in this Georgia rape, burglary and assault case.  In recalculating the limitations period, the Eleventh
Circuit, inter alia, treated petitioner’s administrative appeal of the denial of parole as a petition for
mandamus warranting tolling under §2244(d)(2).

65) Harris v. Director, Virginia Dept. of Corrections, 2008 WL 2567576 (4th Cir. June 26, 2008) (per
curiam) (unpublished).  The Fourth Circuit reversed the federal magistrate’s dismissal of
petitioner’s § 2254 petition as untimely and remanded for consideration of the merits.  The
timeliness of the petition depended upon the availability of tolling for the time petitioner spent
litigating a mandamus petition pro se in the Virginia state courts.  The Fourth Circuit summarized
its conclusion that the mandamus petition was eligible for tolling under § 2244(d)(2) as follows:

[W]e hold that the mandamus petition Harris filed in state circuit court constitutes
a “properly filed application for State post-conviction or other collateral review
with respect to” his underlying conviction within the meaning of 28 U.S.C. §
2244(d)(2). We reject the argument that Harris is ineligible for tolling under §
2244(d)(2) simply because he initially asserted his claims by seeking mandamus,
when under Virginia law he should have instead pursued habeas corpus relief.
While Harris’s mistake rendered his petition subject to a state-law procedural bar,
the mistake did not render his petition improperly filed for purposes of § 2244(d)(2)
because under Artuz the state’s procedural bar operates as a “condition to obtaining
relief,” not a “condition to filing.”

2008 WL 2567576 at *4.  In reaching these conclusions, the court acknowledged that the Third
Circuit “appears to have” taken a different view in Satterfield v. Johnson, 434 F.3d 185 (3rd Cir.
2006), and then remarked that “[t]his line of reasoning is inconsistent with Supreme Court
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precedent.” 2008 WL 2567576  at *2-3.

66) Brown v. Secretary for Department of Corrections, 530 F.3d 1335 (11th Cir. 2008).  Affirming
the dismissal of petitioner’s § 2254 petition as untimely in this non-capital murder case, the Eleventh
Circuit held that a motion for DNA testing pursuant to Florida Rule of Criminal Procedure 3.853
“involves an application for discovery only,” and therefore does not constitute an “application for
post-conviction or other collateral review” within the meaning of § 2244(d)(2).

67) Gorby v. McNeil, 530 F.3d 1363, 1367-68 (11th Cir. 2008) (per curiam), cert. denied, 556 U.S.
1109 (2009).  The Eleventh Circuit affirmed the dismissal of petitioner’s §2254 petition as untimely
in this Florida capital case, finding that his second successive application for state post-conviction
relief had not been “properly filed,” and therefore could not supply the tolling necessary to render
the federal petition timely.   In so concluding, the court rejected petitioner’s argument “that the plain-
statement rule for procedural default should apply to AEDPA’s ‘properly filed’ requirement as well.” 
Relying on the Supreme Court’s decision in Artuz v. Bennett, the court found it “clear” that
“procedural default is distinct from the ‘properly filed’ requirement for tolling under AEDPA’s
statute of limitations,” and remarked that “[w]e see no reason to extend the rule here.”  The court
later added that, “[e]ven if we were to accept that the Florida Supreme Court reached the ‘merits[]’
[of the second state court application,] consideration of the merits cannot alone convert a motion for
post-conviction relief that no one disputes is time-barred under state law into a properly filed motion
for tolling purposes under AEDPA.”

68) Davis v. Barrow, 540 F.3d 1323, 1324 (11th Cir. 2008) (per curiam).  The Eleventh Circuit
affirmed the dismissal of petitioner’s §2254 petition as untimely, finding that his Georgia motion
to reconsider his sentence did not toll the limitations period under § 2244(d)(2).  The court explained
that the motion, “filed pursuant to Ga. Code Ann. §17-10-1(f), did not raise any legal arguments or
otherwise attach the legality of [the] sentence.”  “Instead,” the court added, “Davis made a plea to
reduce his sentence, offering ‘to leave the county and not contact the victim as an alternative to some
of the prison time.’” 

69) Wardlaw v. Cain, 541 F.3d 275, 279 (5th Cir. 2008), cert. denied, 555 U.S. 1141 (2009).  In this
Louisiana non-capital murder case, the Fifth Circuit acknowledged that its holding in Smith v. Ward,
209 F.3d 383, 385 (5th Cir. 2000) (untimely application for state post-conviction relief was “properly
filed” because it invoked exception to state’s time limit for filing), was “abrogated by” Pace v.
DiGuglielmo, 544 U.S. 408 (2005).  The court went on to affirm the district court’s dismissal of
petitioner’s §2254 petition as untimely. 

70) Gallow v. Cooper, 2008 WL 5129609 (5th Cir. Dec. 8, 2008) (per curiam) (unpublished).  The
Fifth Circuit vacated the district court’s dismissal of petitioner’s §2254 petition as untimely.  Relying
on the Louisiana Supreme Court’s decision in State ex rel. Clark v. Marullo, 352 So.2d 223 (La.
1977), the Fifth Circuit held that “a [Louisiana] motion to withdraw a guilty plea filed after
sentencing in the convicting trial court can be considered properly filed as a post-conviction motion
and can commence tolling the one-year statute of limitations on the date filed.”  Because the record
was unclear as to the length of time petitioner’s motions were pending, the court remanded for
further consideration of that question.

71) Van Zant v. Florida Parole Commission, 2009 WL 137513 at *3 (11th Cir. Jan. 21, 2009)
(unpublished).  Citing Siebert v. Campbell, 334 F.3d 1018, 1025 (11th Cir. 2003) (per curiam), for
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the proposition that “[a] rule governing filings in state court must be firmly established and regularly
followed before non-compliance with the rule will render a petition not properly filed for purposes
of [§2244(d)(2),” the Eleventh Circuit held that petitioner’s non-compliance with the 15 day
rehearing time limit prescribed by Florida Rule of Appellate Procedure 9.330(a) did not render his
rehearing motion not “properly filed” because that rule “is not regularly followed.” 

72) Melson v. Allen, 548 F.3d 993 (11th Cir. 2008), cert. granted, judgment vacated on other grounds,
561 U.S. 1001 (2010) (remanding for further consideration in light of Holland v. Florida, 560 U.S.
631 (2010)), on remand, 611 F.3d 1380 (11th Cir. 2010) (remanding to district court for evidentiary
hearing on equitable tolling).  The Eleventh Circuit affirmed the dismissal of petitioner’s § 2254
petition as untimely in this Alabama capital case.  Petitioner’s initial petition for state post-
conviction relief Rule 32 of the Alabama Rules of Criminal Procedure was filed two days before the
expiration of the one year limitations period.  That Rule 32 petition, however, was dismissed eleven
days later for non-compliance with the verification requirement; a verified petition was filed ten days
later.  The Eleventh Circuit held that, regardless of whether it was non-jurisdictional or subject to
waiver, Alabama’s verification requirement was a “filing condition,” and that, as a result,
petitioner’s unverified first petition was not “properly filed,” and was therefore incapable of
providing statutory tolling under § 2244(d)(2).  The court went on to find that, even if the unverified
petition had tolled the limitations period, petitioner’s § 2254 petition would still be untimely because
his notice of appeal of the denial of Rule 32 relief was also untimely, resulting in approximately 50
additional days of non-tolled time.  548 F.3d at 997.

73) Streu v. Dormire, 557 F.3d 960 (8th Cir. 2009).  In this non-capital Missouri murder case, the
Eighth Circuit, relying on Bishop v. Dormire, 526 F.3d 382 (8th Cir. 2008), held that petitioner’s
motion to reopen his state post-conviction proceedings “was ‘a properly filed application for State
post-conviction or other collateral review with respect to the pertinent judgment,’” and therefore
tolled the federal limitations period during its pendency pursuant to § 2244(d)(2).

74) Townsend v. Knowles, 562 F.3d 1200, 1205 (9th Cir.), cert. denied, 558 U.S. 871 (2009).  Before
affirming the denial of relief in this non-capital California murder case, the Ninth Circuit held that
Pace v. DiGuglielmo, 544 U.S. 408 (2005), precluded statutory tolling for time spent pursuing state
habeas relief because petitioner’s initial state petition, filed ten months after his conviction became
final, was dismissed as untimely and his two subsequent petitions were rejected without comment.
The court explained:  “Because the California Court of Appeal and Supreme Court denied his state
habeas petitions without any reasoning, we look to the Sacramento Superior Court’s decision
denying Townsend’s habeas petition as the last reasoned state court decision. ... The California
Superior Court held that Townsend's petition was untimely; and, therefore, the petition was not
‘properly filed’ as required by 28 U.S.C. § 2244(d)(2).” (citing Pace). 

75) Wion v. Quarterman, 567 F.3d 146, 148 (5th Cir. 2009), cert. denied sub nom. Wion v. Thaler,
558 U.S. 1116 (2010).  The Fifth Circuit reversed the grant of relief on petitioner’s parole-related
claim in this Texas case, finding that the petition was untimely and should therefore have been
dismissed.  The timeliness question turned on whether petitioner’s “request for special review” –
which the Fifth Circuit described as “a type of administrative appeal” – of his parole denial qualified
as an application for collateral review within the meaning of § 2244(d)(2).  After noting that this was
a question of first impression in the Fifth Circuit, the court held that the “special review” process
did not give rise to statutory tolling because petitioner was not required to pursue such review in
order to exhaust state remedies. 
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76) Ramirez v. Yates, 571 F.3d 993, 999 (9th Cir. 2009). Before remanding this California burglary
case for additional findings on several equitable tolling issues, the Ninth Circuit held that petitioner’s
state coram nobis petition challenging a prior conviction used to enhance his current sentence
qualified for statutory tolling under §2244(d)(2). Rejecting the state’s contention that the state
court’s dismissal of the petition on the ground that petitioner had “‘not explained why he has delayed
almost years’ rendered the coram nobis petition not “properly filed” under Bonner v. Carey, 425
F.3d 1145 (9th Cir. 2005), the Ninth Circuit found that “Bonner does not apply here ... because that
case turned on the California rules for filing habeas corpus, and not coram nobis, petitions.”  The
court went on to explain that “Ramirez’s petition was properly filed because California’s
requirement to show ‘due diligence’ [in coram nobis cases] is plainly ‘a condition to obtaining relief’
and not ‘a condition to filing,’” and that, “[a]s the Supreme Court has explained, failing to meet all
the elements of a court’s ‘rule of decision’ does not render a petitioner’s papers improperly filed;
rather it renders them without merit.” The court then concluded that petitioner was entitled to
statutory tolling for the period during which his coram nobis petition was pending before the state
court.

77) Morales v. Boatwright, 580 F.3d 653, 658-59 (7th Cir. 2009), cert. denied, 559 U.S. 945 (2010).
Before affirming the denial of relief in this Wisconsin child sexual assault case, the Seventh Circuit
rejected the state’s contention that petitioner’s state post-conviction challenge to appellate counsel’s
effectiveness had not been “properly filed,” and that his federal habeas petition was therefore
untimely. After noting that the Wisconsin Court of Appeals’ discussion of petitioner’s claim ended
with the observation that “This is the sort of issue that, if viable, must first be raised in the circuit
court,” the Seventh Circuit explained its determination that state court application was nevertheless
properly filed:

Given that the proper court to file an attack on appellate counsel is apparently an
issue of some confusion in Wisconsin, ... we think that ... the [state] court’s “note”
at the end of its opinion does not lay out an independent and adequate state ground
for the denial of Morales’s ... petition, particularly since the court more fully
explicated its reasoning for denying the case on the merits earlier in its opinion. Had
the fact that the petition was filed in the appellate rather than the circuit court been
a wholly independent ground for the court’s ruling, we think the court would have
expressly held that such a claim cannot be brought at the appellate level, with
citation to relevant case law bolstering its position. .... So, the second § 974.06
motion by Morales did toll the time for filing his federal habeas petition.

78) Delguidice v. Florida Dept. of Corrections, 2009 WL 3634092 at *3 (Nov. 4, 2009) (per curiam),
cert. denied sub nom. Delguidice v. McNeil, 562 U.S. 844 (2010). The Eleventh Circuit affirmed
the district court’s dismissal of petitioner’s § 2254 petition as untimely, finding that although the
state post-conviction court had not dismissed his application for relief on the ground that it had not
been verified, the lack of a verification rendered it not “properly filed” under § 2244(d)(2). The court
explained: 

Although the record demonstrates that the state court accepted Delguidice’s first
post-conviction motion and the state court did not dismiss it as improperly filed, we
conclude that, it was not “properly filed,” because it failed to comply with Florida’s
written oath requirement. Delguidice has not demonstrated that the oath requirement
is a rule that is not “firmly established and regularly followed.” To the extent that
Florida requirements were “non-jurisdictional, subject to waiver, and curable by
amendment,” the oath requirement is a filing condition that falls within the meaning
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of “properly filed” under § 2244(d)(2). Consequently, while his amended motion,
which corrected the verification deficiencies of his previously filed motion, was
submitted within the two-year limitations period under Florida rules, the Florida
Rules do not expand the AEDPA’s one-year statute of limitations period, and do not
resurrect an expired limitations period.

79) Polson v. Bowersox, 595 F.3d 873, 875 (8th Cir. 2010).  The Eighth Circuit held that petitioner’s
request for relief pursuant to Missouri Supreme Court Rule 91 constituted a request for “other
collateral review with respect to the pertinent judgment or claim” within the meaning of §2244(d)(2). 
Because the state had conceded that the Rule 91 petition had been “properly filed,” the court went
on to conclude that petitioner was entitled to tolling during its pendency.  Using the additional tolling
supplied by this determination, the court vacated the district court’s dismissal of petitioner’s §2254
petition as untimely, and remanded for further proceedings.

80) Thompson v. Secretary, Dept. of Corrections, 595 F.3d 1233 (11th Cir. 2010) (per curiam). The
Eleventh Circuit reversed the district court’s dismissal of petitioner’s §2254 petition as untimely in
this Florida child sexual battery case. Relying on its decision in Delancy v. Fla. Dep’t of Corr., 246
F.3d 1328 (11th Cir. 2001), the court rejected the district court’s determination that two of
petitioner’s state habeas corpus petitions, which had been dismissed by the state courts because the
challenges they contained should have been brought via Rule 3.850 motions, were not “properly
filed.” The court explained that although petitioner had “invoked the wrong statutory vehicle,” they
were filed “in the proper courts” and, as the state conceded, on their face the petitions “‘met the state
procedural and filing requirements’” for such submissions. 595 F.3d at 1237. The court went on to
conclude that, “[t]hough he did not ultimately obtain relief on his claims because they should have
been brought in a Rule 3.850 motion, this fact did not preclude Thompson from initiating his habeas
petitions nor did it preclude the Florida courts from considering the petitions in the first instance.”
595 F.3d at 1239.

81) McMullan v. Roper, 599 F.3d 849 (8th Cir.), cert. denied, 562 U.S. 1047 (2010).  The Eighth
Circuit affirmed the dismissal of the § 2254 petition as untimely in this Missouri second degree
murder case, finding that petitioner’s motion to reopen judgment pursuant to Missouri Supreme
Court Rule 74.06, which was filed with the Missouri Court of Appeals following the denial of post-
conviction relief, did not constitute a “properly filed application” within the meaning of §
2244(d)(2).  After reviewing several state court decisions, the Eighth Circuit found that “[t]he law
in Missouri was clear before McMullan’s petition was filed, Rule 74.06 cannot be used to attack his
criminal conviction.” 599 F.3d at 853.  The court went on to add that, “[s]imply because the
Missouri Court of Appeals did not reject McMullan’s Rule 74.06 Petition until [nearly two years
after it was filed], does not change the federal court’s review of the Rule 74.06 Petition under
AEDPA.” Id.

82) Mathis v. Thaler, 616 F.3d 461, 472 n.11 (5th Cir. 2010), cert. denied, 562 U.S. 1257 (2011).  In
the course of affirming the dismissal as untimely of petitioner’s previously authorized second federal
petition in this Texas capital case, the Fifth Circuit noted that its holding in Villegas v. Johnson, 184
F.3d 467 (5th Cir. 1999), that a successive Texas state habeas petition is “properly filed” for
purposes of § 2244(d)(2), “is wholly consistent with” – and therefore not affected by – Pace v.
DiGuglielmo, 544 U.S. 408 (2005). 

83) Price v. Pierce, 617 F.3d 947 (7th Cir. 2010), cert. denied, 563 U.S. 942 (2011).  In this Illinois
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aggravated sexual assault case, the Seventh Circuit held that a motion for DNA testing under Illinois
Statute 725 ILCS 5/116-3  does not constitute an “application for state post-conviction or other
collateral review” sufficient to toll the federal habeas limitations period under § 2244(d)(2).  After
reviewing the language of the statute and Illinois decisions discussing it, the court explained that,

when a defendant moves under § 116-3 for forensic testing, the best that can happen
is that the trial court grants the motion, the tests are performed, and the defendant
receives the results. The defendant may choose to use the results of the DNA test
in a separate post-conviction petition for relief claiming his or her actual innocence,
but no hearing automatically follows. Further, nothing in the plain language of the
statute or in any of the state court opinions of which we are aware gives the trial
court the authority to release a defendant from custody under § 116-3.

617 F.3d at 952-53.  The court later added that prisoners in petitioner’s position may pursue request
for DNA testing in state court without jeopardizing the availability of federal review by seeking a
stay their federal proceedings during the pendency of the state court motion.  See 617 F.3d at 954-55.

84) Trigueros v. Adams, 658 F.3d 983 (9th Cir. 2011).  The Ninth Circuit reversed the dismissal as
untimely of the § 2254 petition in this California non-capital murder case, finding that despite the
California Superior Court’s dismissal of petitioner’s initial state habeas challenge as untimely, the
California Supreme Court’s merits denial of a subsequent state habeas petition entitled petitioner to
statutory tolling under § 2244(d)(2) for the entirety of the state habeas proceedings.  Framing the
issue as “whether Trigueros’s petition filed with the Superior Court ... was [later] determined to be
timely by the California Supreme Court,” the Ninth Circuit first agreed with petitioner that, pursuant
to In re Robbins, 959 P.2d 311 (Cal. 1998), the content of the California Supreme Court’s order in
his case – “The petition for writ of habeas corpus is denied” – reflected a finding that the petition
filed with that court was treated as timely and resolved on its merits. 658 F.3d at 989.  However, the
Ninth Circuit then acknowledged the Supreme Court’s admonition in Evans v. Chavis, 546 U.S. 189
(2006), that a merits denial by the California Supreme Court is not necessarily equivalent to a
finding of timeliness.  After making clear that it was “not presum[ing] that the California Supreme
Court’s order summarily denying [the] petition automatically means that the Court considered and
found [the] petition timely” – which Evans would prohibit – the court identified “compelling factual
circumstances in this case signaling that the California Supreme Court did consider and reject the
State’s timeliness argument.”  Id. at 990.  The court explained:

Specifically, the California Supreme Court requested informal briefing on the
merits, even though the Superior Court made a finding of untimeliness and the
Court of Appeal summarily denied the petition. We find this highly significant.
Additionally, the State briefed the timing issue and Trigueros responded. The
California Supreme Court thus had before it all of the timeliness arguments from
the parties. Given these factual circumstances, we rely on the California Supreme
Court’s orders practice explained in Robbins and conclude that it considered
Trigueros’s petition timely because the California Supreme Court had the timeliness
question before it, and did not cite to cases involving a timeliness procedural bar.
See Robbins, 77 Cal.Rptr.2d 153, 959 P.2d at 340 n. 34.

658 F.3d at 990.  Finally, the Ninth Circuit considered and rejected the state’s contention that under
California’s system of sequential original state habeas filings, the Superior Court’s finding that
petitioner’s initial state petition was untimely should stand even if the California Supreme Court
later treated the petition filed there timely.  “Consistent with the United States Supreme Court’s
understanding of California’s writ system, we have held that the Court of Appeal’s determination
that a petitioner’s claim was timely, contrary to the Superior Court’s ruling of untimeliness, meant
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that the petition was timely before the lower court.”  Id. at 991 (citing Campbell v. Henry, 614 F.3d
1056, 1060-61 (9th Cir.2010)).

85) Najera v. Murphy, 2012 WL 453649 at *3 (10th Cir. Feb. 14, 2012), cert denied, 568 U.S. 863
(2012).  Before affirming the dismissal as untimely of petitioner’s § 2254 petition, the Tenth Circuit
observed that, “[b]ased on the Supreme Court’s broad definition of collateral review [in Wall v.
Kholi, 562 U.S. 545 (2011)], a motion for reduction of sentence under Wyoming law tolls the statute
of limitations under § 2244(d)(2).” 

86) Williams v. Birkett, 670 F.3d 729 (6th Cir. 2012).  The Sixth Circuit vacated the grant of relief in
this Michigan unarmed robbery case, finding that the district court misapplied § 2244(d)(2) in
deeming the petition timely, and remanded for consideration of petitioner’s request for equitable
tolling.  The district court’s determination that the petition was timely rested on its finding that
petitioner’s second motion for state post-conviction had been “properly filed,” and thereby capable
of supporting statutory tolling under § 2244(d)(2).  The Sixth Circuit disagreed, explaining that
“Michigan law ... flatly forbids [successive post-conviction motions] unless they fall within two
narrow exceptions,” which were inapplicable in this case, and that “[b]ecause impermissible
successive motions cannot be filed, they cannot  be ‘accepted’ by the state court and thus are not
‘properly filed’ for tolling purposes ....”  670 F.3d at 733 (citing M.C.R. 6.502(G)(2)).  The court
went on to find that Michigan’s bar to successive motions was comparable to the Pennsylvania
timing rule relied upon by the Supreme Court in Pace v. DiGuglielmo, 544 U.S. 408 (2005).  See id.
at 733-34.  Because the district court had not previously addressed petitioner’s alternative argument
that he was entitled to equitable tolling, the Sixth Circuit remanded for further proceedings on that
issue.

87) Cross v. Sisto, 676 F.3d 1172, 1178 (9th Cir. 2012).  The Ninth Circuit vacated the dismissal as
untimely of the § 2254 petition in this California second degree murder case, finding that the district
court had misconstrued the California Supreme Court’s order denying state habeas relief as resting
on a determination that the state petition was untimely, and therefore not “properly filed” for
purposes of § 2244(d)(2).  In its otherwise unexplained order denying state habeas relief, the
California Supreme Court cited Ex parte Swain, 34 Cal.2d 300, 209 P.2d 793, 796 (Cal. 1949), and
People v. Duvall, 9 Cal.4th 464, 37 Cal.Rptr.2d 259, 886 P.2d 1252, 1258 (Cal. 1995), and the
federal district court construed the citation to Swain as an indication that the state habeas petition
had been rejected as untimely.  The Ninth Circuit disagreed, explaining that Gaston v. Palmer, 417
F.3d 1030 (9th Cir. 2006), King v. Roe, 340 F.3d 821 (9th Cir. 2003), and Kim v. Villalobos, 799
F.3d 1317 (9th Cir. 1986), establish that a state court citation to Swain is interpreted merely “as a
grant of a demurrer” for failure to plead claims with sufficient specificity, thus “rendering the habeas
petition procedurally deficient yet properly filed under California law.” After recalculating the
limitations period in light of the statutory tolling to which petitioner was entitled, the Ninth Circuit
remanded the case to the district court for merits review.

88) Holmes v. Spencer, 685 F. 3d 51 (1st Cir. 2012).  In this Massachusetts murder case the First
Circuit held, pursuant to Wall v. Kholi, 562 U.S. 545 (2011), that “a motion to revise or revoke
sentence under Massachusetts Rule of Criminal Procedure 29(a) constitutes a request for ‘State post-
conviction or other collateral review’ within the meaning of [§ 2244(d)(2)].”  685 F.3d at 60. 
Despite this determination, however, the court found that petitioner’s Rule 29 motion had not been
“properly filed” because it did not comply with a requirement – put in place five years after
petitioner’s filing, but applied retroactively by “[s]everal Massachusetts courts,” id. – that it “specify
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the grounds on which the Motion was based.”  Id. at 61.  The court went on to remand the case for
consideration of petitioner’s eligibility for equitable tolling.

89) Price v. Secretary, Dept. of Corrections, 2012 WL 3871352 at *2 (11th Cir. Sept. 7, 2012) (per
curiam) (unpublished), cert. denied sub nom. Price v. Crews, 571 U.S. 868 (2013).  The Eleventh
Circuit affirmed the dismissal of petitioner’s § 2254 petition in this Florida case, finding that the
dismissal of his initial, 250 page motion for state post-conviction relief without prejudice for non-
compliance with the state law requirement that such motions contain a “brief statement” of the facts
rendered it not “properly filed” within the meaning of § 2244(d)(2).  In so holding, the Eleventh
Circuit acknowledged the absence of a state rule setting a firm page limit, but explained that “‘brief
statement’ means and must be reasonably understood to have this meaning: short or expressed in a
few words.  The word ‘brief’ might allow for some range, but 250 pages is beyond the edge.”

90) Herbert v. Dickhaut, 695 F.3d 105 (1st Cir. 2012), cert. denied, 569 U.S. 1021 (2013).  The First
Circuit disagreed with the district court’s decision to reach the merits in this Massachusetts armed
robbery and murder case, finding instead that the petition was untimely.  The timeliness question
turned on whether petitioner was entitled to statutory tolling during the period in which he sought
leave to appeal the denial of post-conviction relief to the full Supreme Judicial Court after having
been denied leave by a single “gatekeeper justice.”  The district court credited petitioner with tolling
during that time on the ground that his request for review arguably satisfied a narrow (and quite
possibly non-existent) exception to the general rule that single-justice denials are final and non-
appealable. The First Circuit disagreed, explaining that the single-justice’s decision had relied in part
on the untimeliness of petitioner’s request, which constituted an independent ground for denying it
for which no exception to the appealability prohibition had been recognized.  Absent tolling for the
relevant period, the petition was untimely.

91) Smith v. Commissioner, Alabama Dept. of Corrections, 703 F.3d 1266 (11th Cir. 2012) (per
curiam), cert. denied sub nom. Smith v. Thomas, 571 U.S. 992 (2013).  A majority of the Eleventh
Circuit panel affirmed the dismissal as untimely of the § 2254 petition in this Alabama capital case,
finding that petitioner was entitled to neither statutory nor equitable tolling.  Petitioner was initially
represented in state post-conviction proceedings by pro bono out-of-state counsel, and local counsel
recruited by the out-of-state lawyer.  While the attorneys did manage to submit an initial petition for
state post-conviction relief prior to expiration of the one year federal limitations period, that petition
was quickly returned unfiled because it was not accompanied by either a check for the filing fee or
a motion to proceed in forma pauperis.  After a delay of nearly four months, the filing fee was paid. 
By that time, however, the federal limitations period had run, and petitioner’s local counsel had been
placed on “disability inactive status” due to his debilitating addiction to prescription drugs and
crystal meth.  703 F.3d at 1270; see also id. at 1272 (detailing counsel’s problems and noting that
he committed suicide less than a year later).  During the ensuing months, the case was turned over
to two in-state lawyers, who completed the unsuccessful state post-conviction litigation.  Once the
state court proceedings were concluded, petitioner sought federal habeas relief with the assistance
of new counsel, but the petition was dismissed as untimely without a hearing.

With regard to statutory tolling, petitioner argued that his state petition for post-conviction
relief should have been deemed “properly filed” for § 2244(d)(2) purposes at the time it was
originally submitted, regardless of the failure to pay the filing fee or seek IFP status.  The Eleventh
Circuit panel unanimously disagreed, explaining that “Alabama courts have unequivocally required
that one of these formalities, either payment of the filing fee or the filing of an in forma pauperis
motion, be completed in order for a Rule 32 petition to be considered properly filed.” 703 F.3d at
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1270.  

92) Jenkins v. Superintendent of Laurel Highlands, 705 F.3d 80 (3rd Cir. 2013).  The Third Circuit
reversed the district court’s dismissal of petitioner’s § 2254 petition as untimely in this Pennsylvania
drug case, finding that petitioner was entitled to statutory tolling sufficient to render the petition
timely.  It was undisputed that petitioner initially sought state post-conviction relief well within the
one-year limitations period, and the timeliness issue turned exclusively on whether his pro se
submission to the Pennsylvania Supreme Court – titled “Motion to File Petition for Allowance of
Appeal Nunc Pro Tunc, and for the Appointment of Counsel” – “was filed properly and thereby
statutorily tolled AEDPA’s limitations period during its pendency.”  705 F.3d at 85; see also id. at
86 (observing that “the nunc pro tunc title of his pleading is a misnomer; in reality, Jenkins [timely]
filed a motion to extend the time to file a petition for allowance of appeal”).  The state court’s own
treatment of petitioner’s filing was unclear; while the court initially issued a “defective filing
notice,” petitioner “promptly perfected his pleading,” and the state court later denied it “in an
unpublished per curiam order without opinion.”  Id. at 84.   

Before the Third Circuit, the state contended that petitioner’s pro se submission could not
have been “properly filed” within the meaning of § 2244(d)(2) because it was not a substantive
request for discretionary review of the merits, but was instead merely a procedural request for more
time, which was prohibited by Pennsylvania Rule of Appellate Procedure 105(b).  The Third Circuit
disagreed.  After ascertaining that “the Pennsylvania Supreme Court frequently grants – without
mention of Rule 105(b) – motions to extend the time to file petitions for allowance of appeal, which
it sometimes characterizes as petitions for leave to file petition for allowance of appeal nunc pro
tunc,” id. at 87, the Third Circuit concluded:

In sum, we are presented with a situation in which: (1) the Pennsylvania Supreme
Court did not hold that Jenkins’s pleading was untimely or otherwise not properly
filed; (2) the Supreme Court may have denied Jenkins’s pleading on the merits; (3)
Jenkins's pleading was timely filed; and (4) the Supreme Court has a common
practice of granting motions to extend the time to file petitions for allowance of
appeal notwithstanding Rule 105(b). In these circumstances, we conclude that
Jenkins's pleading was properly filed. Therefore, we hold that Jenkins’s pleading
did statutorily toll AEDPA's limitation period and that his habeas petition was
timely.

705 F.3d at 88.

93) Robinson v. Lewis, 795 F.3d 926 (9th Cir. 2015).  After summarizing its own (and district courts’)
lengthy struggle to determine administrable rules for ascertaining when a California state habeas
petition should be deemed timely for the purpose of calculating the federal habeas limitations period,
the Ninth Circuit certified the following question to the California Supreme Court:

When a state habeas petitioner has no good cause for delay, at what point in time
is that state prisoner’s petition, filed in a California court of review to challenge a
lower state court’s disposition of the prisoner’s claims, untimely under California
law; specifically, is a habeas petition untimely filed after an unexplained 66–day
delay between the time a California trial court denies the petition and the time the
petition is filed in the California Court of Appeal?

795 F.3d at 927.

94) Espinosa v. Singletary, 804 F.3d 1137 (11th Cir. 2015).  In this Florida child sexual assault case,
the Eleventh Circuit rejected petitioner’s contention that the federal limitations period was tolled
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during the pendency of his unsuccessful petition for a belated appeal of the order denying state post-
conviction relief. The court held instead that “a petition for belated appeal is not an application for
collateral review within the meaning of section 2244(d),” and explained that, “[u]nlike motions for
a new trial, for rehearing, or to correct a sentence, which do toll the rendition of a final order, a
petition for belated appeal ‘does not challenge directly any specific ruling’ in the criminal case.” 
804 F.3d at 1141 (quoting Jones v. State, 922 So.2d 1088, 1090 (Fla.Dist.Ct.App. 2006)); see also
id. at 1142 (“When the state appellate court denied Espinosa’s petition for belated appeal, it never
considered the merits of his underlying claims. Espinosa’s petition for belated appeal never triggered
a reexamination of his conviction or sentence and, as a result, failed to toll the federal limitation
period.”). 

95) Board v. Bradshaw, 805 F.3d 769 (6th Cir. 2015).  Relying on DiCenzi v. Rose, 452 F.3d 465, 469-
70 (6th Cir. 2006), Searcy v. Carter, 246 F.3d 515, 519 (6th Cir. 2001), and other circuit law, the
Sixth Circuit held that a motion for leave to file a delayed appeal under Ohio Appellate Rule 5(A),
while formally serving as a request to extend the time in which to file a direct appeal, is nevertheless
“considered part of the collateral review process for purposes of tolling AEDPA’s statute of
limitations.”  805 F.3d at 771-72.  The court went on to find that petitioner’s motion, though
unsuccessful at reopening his direct appeal, was filed “in compliance with the terms of Rule 5(A),”
“was therefore ‘properly filed,” and “”tolled the statute of limitations on § 2244(d)(2) , rendering
his [federal habeas] petition ... timely.”  Id.

96) Danny v. Secretary, Florida Dept. of Corrections, 811 F.3d 1301 (11th Cir. 2016).  In keeping with
its recent decision in Espinosa v. Singletary, 804 F.3d 1137 (11th Cir. 2015) (holding that petition
for belated appeal of denial of Florida state post-conviction relief does not toll the federal limitations
period under 28 U.S.C. § 2244(d)(2)), the Eleventh Circuit held that petitioner’s request for a belated
direct appeal of his Florida child molestation conviction likewise did not provide tolling:

Danny’s petition for a belated direct appeal did not invite “a judicial reexamination
of a judgment or claim.” [Wall v.] Kholi, [562 U.S. 545,] 131 S.Ct. [1278,] 1285
[(2011)]. ... The petition, if successful, only revives a petitioner’s right to prosecute
a direct appeal. See Fla. R. App. P. 9.141(c). If the petitioner proves that he has
been deprived of a direct appeal due to no fault of his own, see Fla. R. App. P.
9.141(c)(4)(F), the state court issues “[a]n order granting a petition for belated
appeal ... [that is] treated as the notice of appeal,” Fla. R. App. P. 9.141(c)(6) (D).
In contrast, to qualify for  statutory tolling, a collateral pleading must “request[ ] ...
judicial review of a judgment and ... provide a state court with authority to order
relief from a judgment.” Kholi, 131 S.Ct. at 1286 n. 4. Danny’s petition did neither.

811 F.3d at 1304.

97) Westmoreland v. Warden, 817 F.3d 751 (11th Cir. 2016).  Addressing a question of first
impression, the Eleventh Circuit held “that a Georgia extraordinary motion for new trial can be an
‘application for State post-conviction or other collateral review’” within the meaning of 28 U.S.C.
§ 2244(d)(2).  817 F.3d at 754.  Applying that determination in this felony murder case, the court
went on to find that petitioner’s properly filed extraordinary motion for new trial tolled the
limitations period, and that the district court – which, at the state’s erroneous insistence, resolved
the issue without examining petitioner’s state court motion – erred in dismissing his § 2254 petition
as untimely.

98) Curiel v. Miller, 830 F.3d 864 (9th Cir. 2016) (en banc).  The en banc Ninth Circuit unanimously
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reversed the district court’s dismissal of the § 2254 petition as untimely in this California non-capital
murder case, finding that the citations accompanying the California Supreme Court’s order
summarily denying state habeas relief indicated that petitioner’s request for that relief was “properly
filed,” such that statutory tolling was warranted.  Approximately eight months after petitioner’s
conviction became final, he made his first request for state habeas relief in the state trial court; that
court denied the petition a month later on the grounds that it failed to state a prima facie case and
was untimely.  The following month, petitioner filed for relief in the state court of appeal, which
denied the request one month later, “without comment or citation to authority.” 830 F.3d at 867. 
Another month later, petitioner sought relief on the same claims in the California Supreme Court;
that petition was denied five months later in an order stating:  “‘The petition for writ of habeas
corpus is denied. (See In re Swain (1949) 34 Cal.2d 300, 304, 209 P.2d 793; People v. Duvall (1995)
9 Cal.4th 464, 474, 37 Cal.Rptr.2d 259, 886 P.2d 1252.).’” Id.  When petitioner later sought federal
habeas relief, the district court read the two lower state court orders to indicate that the underlying
petitions were untimely, and therefore not “properly filed” for purposes of tolling under §
2244(d)(2); and while the district court interpreted the California Supreme Court’s order as resting
on a different ground that made the petition filed in that court “properly filed,” the limited tolling
afforded by that phase of the state court proceedings was insufficient to satisfy § 2244(d)(1)(A).

On appeal, the en banc Ninth Circuit began by observing that the bases for the California
Supreme Court’s summary state habeas denials must be gleaned through interpretation of the
citations that court chooses to include in its orders.  See 830 F.3d at 869. Using that method, the
Ninth Circuit deduced that the denial in this case “with reference to Swain and Duvall—and not a
California case dealing with untimeliness—means that the California Supreme Court rejected
Curiel’s petition as insufficiently pleaded.” Id.  And that, in turn, meant that the petition addressed
by the California Supreme Court was “properly filed” for § 2244(d)(2) purposes.  Id.  Building from
that determination, the Ninth Circuit identified the “dispositive question” as “whether to treat the
California Supreme Court’s citations to Swain and Duvall as an affirmative finding that Curiel’s
claims were timely,” which would have the effect of negating the untimeliness rulings by the lower
state courts and rendering all three of petitioner’s requests for state habeas relief “properly filed”
under § 2244(d)(2).  Id.  The Ninth Circuit then found that although the California Supreme Court
had ruled via a “summary order,” its use of citations with settled meanings made its decision
“‘reasoned,’” id. at 870, and conveyed the message that petitioner’s claims had not been untimely:

The California Supreme Court’s citations to Swain and Duvall demonstrate that the
court found Curiel’s third petition timely but deficiently pleaded; in doing so, the
California Supreme Court overruled the prior untimeliness rulings of the Superior
Court and Court of Appeal. To hold otherwise would neglect the effort of the
California Supreme Court to differentiate its reasoning from that of the lower
courts. 

830 F.3d at 871.  The Ninth Circuit went on to hold that, “[b]ecause the California Supreme Court’s
timeliness holding prevails, Curiel’s state habeas petitions must be deemed properly filed for their
entire pendency in state court for purposes of tolling AEDPA’s statute of limitations,” and that it was
“therefore easy to conclude that Curiel’s federal habeas petition was timely.” Id. 

Judge Reinhardt concurred, writing separately to explain that the Supreme Court’s
“increasingly restrictive interpretation of § 2254(d)” and “drive toward eliminating federal review,”
830 F.3d at 874, had placed extra pressure on busy state courts to safeguard federal rights, and
suggested that the California Supreme Court should “experiment with” ways of indicating that its
decisions in certain cases “should not be afforded the extraordinary deference provided by AEDPA
...,” id. at 876.

Judge Bybee also concurred to express his “frustration that communication between the
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California Supreme Court and our court over the proper interpretation of California state habeas
decisions has devolved into a series of hints that the California Supreme Court obliquely telegraphs
and that we struggle to decipher,” 830 F.3d at 877, and to suggest that the state court take modest
steps to add clarity to its decisions.

99) Hernandez-Alberto v. Secretary, Florida Dept. of Corrections, 840 F.3d 1360 (11th Cir. 2016)
(per curiam).  The Eleventh Circuit reversed the dismissal of the § 2254 petition as untimely in this
Florida capital case, holding that petitioner’s state post-conviction petition became “properly filed”
when his counsel presented a good faith request for a competency determination to substitute for
petitioner’s verification signature as a filing requirement, and that the petition remained pending
until the Florida Supreme Court issued its appellate mandate upholding the lower court’s rulings
finding petitioner competent and dismissing his still-unverified petition with prejudice. 

100) Camargo v. Ryan, 684 Fed.Appx. 607 (9th Cir. 2017) (unpublished).  The Ninth Circuit granted
equitable tolling sufficient to compensate for time lost by petitioner when the Arizona state courts
made a series of errors concerning the timeliness of his filings before them.  Without addressing
whether a federal court has “authority” to treat a state court submission as “properly filed” when the
state court itself has misclassified that filing as “untimely,” 684 Fed.Appx. at 610, the Ninth Circuit
held that the circumstances in this case warranted equitable tolling:

[T]he “exceptional circumstances” required for equitable tolling are clearly present:
(a) the Arizona state courts’ repeated, incorrect determinations that Camargo’s
post-conviction review petitions were untimely; (b) the State’s multiple failures to
inform the state courts of those clearly erroneous timeliness determinations; and (c)
the State’s affirmative misstatement to the [Arizona] Court of Appeals that
Camargo’s second PCR petition was successive.  Camargo diligently filed all of his
state post-conviction filings, pro se, until he exhausted his state remedies. Indeed,
he raised the timeliness errors in his submissions. But for the incorrect state court
timeliness determinations, Camargo’s PCR petitions would have been heard on the
merits.

684 Fed.Appx. at 610.

101) Rogers v. Secretary, Department of Corrections, 855 F.3d 1274 (11th Cir. 2017).  The Eleventh
Circuit panel held that a motion to reduce sentence under Rule 3.800(c), Florida Rules of Criminal
Procedure, “is an application for collateral review, which tolls the limitations period for a federal
habeas petition.” 855 F.3d at 1277.  Relying on Wall v. Kholi, 562 U.S. 545 (2011), the court
explained that “[a] Rule 3.800(c) motion fits squarely within Kholi’s definition of an application for
collateral review. Under Rule 3.800(c), a prisoner can move for a reduction or modification of a legal
sentence. Such a motion is ‘outside of the direct review process’ and is an application to the court
for a reexamination of a sentence.”  Id.  The Eleventh Circuit went on to recognize that its own prior
decision in Alexander v. Secretary, Department of Corrections, 523 F.3d 1291 (11th Cir. 2008), had
been “abrogated” by Kholi. Id.  Applying its holding in this court, the court concluded by vacating
the district court’s erroneous dismissal of petitioner’s § 2254 petition as untimely and remanding the
case.

102) Green v. Secretary, Dept. of Corrections, 877 F.3d 1244 (11th Cir. 2017).  The Eleventh Circuit
reversed the district court’s order dismissing the § 2254 petition in this Florida non-capital murder
case as untimely, finding that petitioner’s “corrected” motion for state post-conviction relief related
back to the filing date of his original, defective motion for purposes of calculating statutory tolling
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under § 2244(d)(2).  Petitioner’s original state court filing was denied without prejudice because its
verification oath language included, “to the best of my knowledge,” which is forbidden under Florida
law.  877 F.3d at 1248.  While Hurley v. Moore, 233 F.3d 1295 (11th Cir. 2000) (per curiam),
established that a state post-conviction motion lacking the required oath “is not properly filed”
within the meaning of § 2244(d)(2), the Eleventh Circuit held that “Hurley does not decide this case”
because – unlike in Hurley – the petitioner in this case corrected the defect in his oath.  Id. 
Emphasizing that “state law must inform our analysis of whether state postconviction filings toll
AEDPA’s limitation period,” the Eleventh Circuit concluded that “[t]he Florida Supreme Court
deems an amended [post-conviction] motion filed as of the date of the original filing, and we must
defer to the judgment of Florida’s highest court.” Id. at 1249.  
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A. STATUTE OF LIMITATIONS 

6. PROPERLY FILED APPLICATION

DISTRICT COURT CASES:

1) Hughes v. Irvin, 967 F.Supp. 775, 779 (E.D.N.Y.  1997).  The court held that “‘properly filed,’ as
used in §2244(d)(2), means that in order to trigger the tolling mechanism, a petitioner’s collateral
review application must be submitted in accordance with any applicable procedural requirements,
such as notice to the respondent, correct place of filing, and timeliness of the motion.” The court also
rejected the “proposition that a seemingly frivolous collateral attack is not ‘properly filed’” for
tolling purposes.

2) Samuels v. Artuz, 1997 WL 803772 at *2 (E.D.N.Y. Dec. 5, 1997).  The court rejected the state’s
contention that petitioner’s state court motion to vacate his sentence was not “properly filed” so as
to toll the statute of limitations stating that “[t]here is nothing in the plain language of §2244(d)(2)
or in its legislative history that suggests that the ‘properly filed’ requirement was intended to exclude
all motions for collateral relief which the state court denied without reaching the merits.”

3) Hill v. Keane, 984 F.Supp. 157, 159-60 (E.D.N.Y 1997).  Petitioner’s motion for reargument of his
state court appeal was not properly filed because it was untimely under state law.

4)         United States ex rel. Washington v. Gramley, 1998 WL 171827 at *3 (N.D.Ill. April 10, 1998). 
In footnote 3, the court noted that petitioner’s second state post-conviction application would not
have tolled §2244(d)’s limitations period because it was “dismissed on the grounds of waiver” and
was therefore not “properly filed.” 

5) Ellis v. Johnson, 11 F.Supp.2d 695, 698 (N.D.Tex. 1998).  After noting that “Texas sets no limits
on the number of applications for writ of habeas corpus which may be filed,” and that “[s]tate law
does not prohibit relief in subsequent habeas applications,” the court concluded “that Petitioner’s
second state application was properly filed for purposes of the tolling provision even though it was
later dismissed for his failure to include all of his claims in his first application.”

6) Robinson v. Day, 1998 WL 524895 (E.D.La. Aug. 19, 1998).  The court dismissed petitioner’s
§2254 petition as untimely, finding that, although his state post-conviction application was pending
until shortly before he filed his federal petition, the state petition did not toll the limitations period
because it was untimely under state law, and therefore not “properly filed” within the meaning of
§2244(d)(2). The court further rejected petitioner’s argument that he should not be penalized for
filing the untimely state post-conviction application after the district court dismissed his first habeas
petition for failure to exhaust that remedy.

7) Joyner v. Vacco, 1998 WL 633664 at *3 (S.D.N.Y. Sept. 15, 1998).  The court defined “properly
filed” as used in §2244(d)(2) as follows: “to be ‘properly filed’ under AEDPA the state application
for collateral review must do no more than comply with procedural filing requirements, such as
requirements that it be timely filed, be submitted in the proper forum, and include notice to the
respondents.”
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8) Souch v. Harkins, 21 F.Supp.2d 1083, 1088 (D.Ariz. 1998).  The court held that a state post-
conviction application need not be free from procedural default in order to be considered “properly
filed” within the meaning of §2244(d)(2). Explaining that “procedural default does not govern the
issue of whether the petition was “properly filed,” the court held that petitioner’s application was
“properly filed” because it complied with Arizona’s technical filing requirements, such as time,
place and form of filing. 

9) Stokley v. Stewart, No. CIV 98-332-TUC-FRZ (D.Ariz. Oct. 13, 1998).  In this Arizona capital
case, the court addressed at what point in the state proceedings the limitations period was tolled by
a “properly filed application for State post-conviction or other collateral review” pursuant to
§2244(d)(2). Looking again to Arizona law, the court explained that a post-conviction proceeding
in a capital case is commenced with the automatic filing of a notice of post-conviction relief by the
Arizona Supreme Court upon issuance of its mandate on direct appeal. This filing, in turn, triggers
the right to appointed counsel and the requirement that a complete petition be filed within a specified
period of time. The court rejected the state’s contention that, under this scheme, only the filing of
the completed petition can trigger tolling under §2244(d)(2). The court explained:

[T]he text of 28 U.S.C. §2244(d)(2) contains no language requiring that a “properly
filed application for state post-conviction or other collateral review” contain only
substantive, colorable claims. Nor does the statute set forth requirements for a
specific form or document constituting an application. Rather, the plain wording of
§2244(d)(2) indicates that the statute of limitations is tolled once a prisoner applies
for state post-conviction review of his conviction or sentence, provided such
application is “properly filed.” The court finds no ambiguity in the term
“application.”
* * *
[T]he term “application” must be given content by looking to state law to determine
how a prisoner applies for post-conviction relief.

Order at 17-18 (emphasis in original). Thus, the court held that the statute of limitations was tolled
beginning on January 26, 1996, the date on which his notice of post-conviction relief was filed.

10) Finfrock v. Mack, 1998 WL 823103 at *1 (S.D.Ohio Nov. 16, 1998).  Interpreting “properly filed”
as that term is used in §2244(d)(2), the court observed that it “must have reference to state law, since
there are no federal standards to determine when something is properly filed in a state court.” The
court explained that “properly filed” in this context “would seem to mean that a petitioner must both
have followed proper state procedure for filing whatever was filed . . . and that the filing was one
in which the petitioner could properly obtain collateral review of the state conviction, i.e., that the
petitioner chose a form of proceeding before the state courts in which collateral review could be
provided.” In this case, because petitioner’s mandamus and declaratory judgment actions satisfied
the first of these requirements, but not the second, the court refused to exclude the time during which
they were pending from the limitations period, and dismissed the petition as untimely.

11) United States ex rel. Morgan v. Gilmore, 26 F.Supp.2d 1035 (N.D.Ill. 1998). The court found that
petitioner’s untimely petition for leave to appeal the denial of his first state post-conviction
application did not toll the limitations period. The court also concluded that petitioner’s second (and
therefore successive) state post-conviction application did toll the statute of limitations, explaining
that “principles of comity dictate that this court allow the state court an opportunity to consider the
merits of a successive state post- conviction petition prior to the institution of federal habeas
proceedings, even if that petition is procedurally barred and thus is frivolous as of the time it is
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filed.” 26 F.Supp.2d 1041.

12) Duncan v. Griener, 1999 WL 20890 at *3-4 (S.D.N.Y. Jan. 19, 1999). The court found that, for
purposes of §2244(d)(2), “a ‘properly filed’ post-conviction motion ... is any post-conviction motion
that ‘complies with the state procedural requirements for successive collateral attacks on a
conviction such as timeliness and proper place of filing.’” (citation omitted). 

13) Patterson v. Director, Virginia Dept. of Corrections, 36 F.Supp.2d 317, 320 (E.D.Va. 1999),
appeal dismissed, 187 F.3d 630 (4th Cir. 1999).  The court adopted the reasoning of the Third
Circuit in Lovasz v. Vaugh, 134 F.3d 146 (3rd Cir. 1998), which held that, for purposes of
§2244(d)(2), “a ‘properly filed’ petition is ‘one submitted according to the state’s procedural
requirements, such as rules governing time and place of filing,’ ... without regard to the merits of the
petition.” The court therefore held that the limitations period was tolled during the time in which
petitioner’s two successive state habeas petitions were pending, and that his federal habeas petition
was not untimely.

14) Huenefeld v. Maloney, 62 F.Supp.2d 211, 218 (D.Mass. 1999), aff’d, 248 F.3d 1126 (1st Cir.
2001).  The court held that, “to be ‘properly filed within the meaning of [§2244(d)(2)]” a successive
state post-conviction application “must be submitted in compliance with the state’s procedural
requirements for successive collateral attacks on a conviction, e.g. timeliness and filing in the proper
place.” 

15) Williams v. Cain, 66 F.Supp.2d 816, 818 (E.D.La. 1999), aff’d, 217 F.3d 303 (5th Cir. 2000). 
Petitioner’s application to the Louisiana Supreme Court for a supervisory writ to review the
Louisiana court of appeals’ denial of his appeal of the denial of post-conviction was not “properly
filed” within the meaning of §2244(d)(2) because it was filed after expiration of the thirty day filing
period prescribed by the Louisiana Supreme Court Rules.  Neither the state supreme court’s
“peremptory, one-word judgment denying the application,” nor the fact that it waited almost two
years to do so – during which §2244(d)’s limitations period ran out – required the federal district
court to deem the application “properly filed.”

16) Hudson v. Martin, 68 F.Supp.2d 798, 801 (E.D.Mich. 1999), aff’d, 2001 WL 302043 (6th Cir.
March 22, 2001) (unpublished).  In the course of denying as unnecessary petitioner’s motion to
stay the federal habeas proceedings to permit him to file a second motion for relief from judgment
in the state courts, the district court noted that, “[a]though Michigan’s post-conviction statute places
limitations on the ability of a prisoner to file a successive motion for relief from judgment, it does
not absolutely bar [such a motion], and in fact, allows for such motions to be filed in certain cases. 
As long as petitioner properly files this motion for relief from judgment, it would toll the running
of the one year statute of limitations period contained in the AEDPA.” 

17) United States ex rel. Hernandez v. Boyd, 2000 WL 139475 at *3 (N.D.Ill. Jan 31, 2000), aff’d, 248
F.3d 1158 (7th Cir. 2000), cert. denied, 532 U.S. 1068 (2001). Finding that petitioner’s “motion
for leave to file a late appeal [with the Illinois Supreme Court] was not a properly filed application
for post-conviction relief,” but was instead “necessary to correct a filing deficiency,” the court held
“that the one-year limitations period of Section 2244(d) is not tolled by a habeas petitioner filing a
motion to file a late appeal.”
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18) United States ex rel. Cooks v. Cowan, 158 F.Supp.2d 884 (N.D.Ill. 2001).  In this non-capital
Illinois case, the district court was required to determine whether petitioner’s state post-conviction
relief application was “properly filed” within the meaning of §2244(d)(2), even though it was found
by the state courts to have been filed beyond the state limitations period.  Describing the issue, the
court explained that “both the [state] circuit court and appellate court considered and commented
on the merits of petitioner’s post-conviction application, indicating ... that it was indeed properly
filed. On the other hand, the Illinois circuit court also dismissed petitioner’s application as untimely,
and the appellate court affirmed that dismissal ....”  158 F.Supp.2d at 888.  After some discussion,
the court looked to the Seventh Circuit’s recent decision in Rice v. Bowen, 264 F.3d 698 (7th Cir.
2001), and concluded that “[b]oth of the bases employed [in that decision] compel this court’s denial
of [respondent’s] motion to dismiss petitioner’s habeas petition.”  First, the district court found that
“the [state] appellate court ... did not clearly state that its decision rested on the tardiness of
petitioner’s application[,] [but] [i]nstead ... noted that the [appellate] public defender filed a motion
to withdraw ... and then state that upon careful review of the record, it found ‘no issues of arguable
merit’ in petitioner’s application.” “This ruling,” the court explained, “can hardly be construed as
a clear indication that the appellate court was affirming the dismissal of petitioner’s application on
its untimeliness.” 158 F.Supp.2d at 890. Second, in accordance with Rice, the court found that
“because [state law] require[s] Illinois circuit courts to consider the merits of applications for post-
conviction relief before dismissing them, applications such as petitioner’s, even if ultimately held
to be time-barred, are still considered to be ‘properly filed’ under §2244(d) ....”  158 F.Supp.2d at
891.  From this, the court concluded that “the period during which petitioner’s state post-conviction
petition was pending ... is tolled under §2244(d) ..., making the instant petition timely.” 158
F.Supp.2d at 891.

19) Tate v. Pierson, 177 F.Supp.2d 792, 798-799 (N.D.Ill 2001), aff’d, 2002 WL 31688938 (7th Cir.
Nov. 25, 2002) (unpublished).  Noting that, “[u]nlike Indiana, Illinois does not require that a state
prisoner obtain leave of court before filing a successive post-conviction petition,” the district court
distinguished this case from Tinker v. Hanks, 255 F.3d 444 (7th Cir.2001), and held that petitioner’s
successive request for state post-conviction relief was “properly filed.”  The court explained that,
in Illinois, “successive post-conviction petitions are denied on res judicata or waiver grounds or
considered on the merits in situations where the claimed error could not have been raised in earlier
proceedings or the petitioner otherwise shows cause and prejudice,” and that “[i]t was on this basis
that the trial court denied the second post-conviction petition and the Illinois Appellate Court
affirmed” in petitioner’s case.”  “Thus,” the court concluded, “[petitioner]’s situation is like that in
Artuz, having his petition denied on grounds of res judicata and waiver. [footnote omitted] [It]
certainly does not involve the failure to satisfy a prefiling requirement as in Tinker.”

20) Harris v. Snyder, 2002 WL 47895 at *4 (D.Del. Jan. 11, 2002).  Relying on the Third Circuit’s
decision in Fahy v. Horn, 240 F.3d 239 (3rd Cir. 2001), the district court found that petitioner’s
second state post-conviction relief motion was not “properly filed” because it “was untimely and
procedurally barred under state law.”  The court explained that “Fahy requires this court to defer to
the Delaware Supreme Court’s ruling. Because [petitioner’s] second [post-conviction] motion was
untimely and thus not properly filed, the one-year period of limitation was not tolled while it was
pending.”  The court went on to dismiss petitioner’s §2254 petition as untimely.

21) Pace v. Vaughn, 2002 WL 485689 at *6 (E.D.Pa. Mar. 29, 2002).  Denying the state’s motion for
reconsideration of its previous order refusing to dismiss petitioner’s §2254 petition as untimely, the
district court held that §9545(b)(1) of the Pennsylvania Post-conviction Relief Act, which includes
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the state’s statute of limitations, is best viewed “as imposing conditions for obtaining relief and not
an absolute bar to filing a petition.”  Thus, while petitioner’s state court application was untimely
under state law, it was still “‘properly filed’ for purposes of federal law ....”

22) Satterfield v. Johnson, 218 F.Supp.2d 715, 721-22 (E.D. Pa. 2002).  The district court held that
petitioner’s state court “Petition for Writ of Habeas Corpus Ad Subjiciendum – Inter Alia – King’s
Bench Matter” was a “properly filed application” for collateral relief and tolled the statute of
limitations pursuant to 28 U.S.C. § 2244(d)(2), despite the fact that the relief sought in the petition
was unavailable as a matter of law.  The court concluded:

[P]etitioner’s King’s Bench petition and petition for reconsideration, though seeking
remedies unavailable under Pennsylvania law, do constitute “a properly filed
application for State post-conviction or other collateral review.”  The Court reaches
this conclusion in light of [Third Circuit] precedents, all of which counsel in favor
of broadly construing the “properly filed” language of § 2244(d)(2).  Most relevant
is the Third Circuit’s decision in [Nara v. Frank, 264 F.3d 310 (3d Cir. 2001)],
which placed heavy emphasis on whether a petition is “akin to an application for
state post-conviction or other collateral review.” . . . In this case, petitioner’s King’s
Bench petition and his petition for reconsideration of the Supreme Court’s denial
of that petition, claimed ineffective assistance of counsel and prosecutorial
misconduct and sought vacatur of his conviction.  The substance of the King’s
Bench petition and the petition for reconsideration are, therefore, most certainly
“akin to an application for state post-conviction or other collateral review.”

(internal citations omitted).

23) Keenan v. Bagley, 262 F. Supp.2d 818 (N.D. Ohio 2002), vacated and remanded, 400 F.3d 417
(6th Cir. 2005) (remanding for consideration of equitable tolling).  In this capital case, the district
court rejected petitioner’s contention that his untimely state post-conviction application had been
properly filed because the state failed to invoke untimeliness as an affirmative defense in state court
proceedings.  Deferring to the Ohio Court of Appeals’s interpretation of the code, the court held that
Ohio Revised Code §2953.21, which imposes a 180-day statutory filing limit for post-conviction
petitions, is a jurisdictional requirement to filing a successive petition, rather than a statute of
limitations that the state can waive. In the district court’s view, such deference was required by the
Sixth Circuit’s decision in Israfil v. Russell, 276 F.3d 768 (6th Cir. 2001) (holding that state is final
arbiter for determining whether post-conviction petition comports with “properly filed”
requirement), although the circuit courts are divided on this question.

24) McDonald v. Smith, 2003 WL 22284131 (E.D.N.Y. Aug. 21, 2003), aff’d, 2005 WL 1389512 (2nd
Cir. June 10, 2005).  In the course of denying relief on petitioner’s §2254 petition, which included
a claim that the state court’s denial of his motion for DNA testing pursuant to N.Y.Crim.P.L.
§440.30(1-a), violated due process, the district court held that petitioner’s post-conviction motion
for DNA testing tolled the federal limitation period.  The court reasoned that a motion pursuant to
§440.30(1-a) is akin to a §440.10 motion to vacate, which challenges the petitioner’s conviction and
tolls the limitations period, rather than a motion for discovery, which does not toll the statutory
period. 

25) Lebron v. Sanders, 2004 WL 1459520 at *3 (S.D.N.Y. June 28, 2004).  Denying the respondent’s
motion for reconsideration, the district court tolled the statute of limitations during the pendency of
petitioner’s state habeas proceedings, holding that New York’s state habeas proceedings are “[s]tate
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post-conviction or other collateral review” that toll the statute of limitations under §2244(d)(2).  In
so holding, the court relied on the Supreme Court’s statement in Duncan v. Walker, 533 U.S. 167,
177 (2001), that “‘Congress may have refrained from exclusive reliance on the term “post-
conviction” so as to leave no doubt that the tolling provision applies to all types of state collateral
review available after a conviction and not just to those denominated “post-conviction” in the
parlance of a particular jurisdiction.’”   

26) Ledoux v. Dennehy, 327 F.Supp.2d 97 (D.Mass. 2004).  The district court held that petitioner’s
filing of a state court Motion to Revise and Revoke his sentence did not toll the limitation period
under § 2244(d)(2) because collateral review includes only proceedings that are separate and distinct
from an earlier proceeding and challenge the legality of the earlier proceeding or judgment. 

27) Wessinger v. Cain, 358 F.Supp.2d 523 (M.D.La. 2005).  The district court rejected the state’s
contention that petitioner’s state post-conviction relief application had not been “properly filed”
because petitioner had sought and received an extension from the state courts, and filed his
application within the time allotted by the extension.

28) Robertson v. Briley, 2005 WL 2266609 (N.D. Ill. Sept. 15, 2005).  Before dismissing the §2254
petition as untimely in this home invasion case, the district court applied Fernandez v. Sternes, 227
F.3d 977 (7th Cir. 2003), to permit tolling of the limitations period from the date petitioner filed his
motion for leave to file a late petition for review of his state post-conviction relief application with
the state supreme court until the date the state supreme court issued its final decision on the merits. 
 

29) Helmig v. Kemna, 2005 WL 2346954 (E.D. Mo. Sept. 26, 2005), vacated on other grounds, 461
F.3d 960 (8th Cir. 2006), cert. denied, 550 U.S. 922 (2007).  Before reaching the merits and
granting relief in this non-capital murder case, the magistrate (the parties consented to jurisdiction
by the magistrate pursuant to 28 U.S.C. § 636(c)) rejected the state’s argument that the limitations
period was not tolled while petitioner pursued a transfer in the state supreme court, which was an
extraordinary remedy.  The magistrate explained that it was only after petitioner sought this remedy
that the state amended its rules to make such a remedy extraordinary.  Further, Eighth Circuit
jurisprudence did not establish that seeking transfer in the state supreme court was not part of the
ordinary review process until after petitioner had sought the transfer.  Thus, the limitations period
was tolled while petitioner sought transfer in the state supreme court.

30) Spell v. Carroll, 2005 WL 2386463 at *5 (D. Del. Sept. 28, 2005).  Before denying relief in this
second degree murder case, the district court held that petitioner’s §2254 petition was timely because
a state court had clearly construed a letter submitted by petitioner as initiating a post-conviction
proceeding even though the state rules require an applicant to use a specific form, which petitioner
did not do.  The district court went on to note that the state supreme court has held that state courts
have discretion to overlook technical noncompliance with the rule, and therefore, a court can
exercise its discretion and reach the merits of a post-conviction motion in letter form.  Here, “by
explicitly stating that the post-conviction application was timely filed on September 4, 1997, and by
acting as if the letter was a Rule 61 motion, the [state court] implicitly found that the letter
constituted a properly filed Rule 61 motion.” 

31) Nick v. Renico, 2005 WL 2679783 at *5 (E.D. Mich. Oct. 20, 2005).  After recognizing that federal
law does not require strict compliance with state rules regarding filing a state post-conviction
application for purposes of determining whether an application is properly filed for tolling purposes,

St. of Lims -- "Properly filed" 357 -- DCT



the district court dismissed this § 2254 petition seeking relief from a criminal sexual conduct
conviction because the documents petitioner claimed tolled the limitations period were merely
correspondence with the court regarding the appointment of counsel.  The district court held that
“substantial compliance with the formal requirements of the post-conviction motion rule demands,
at a minimum, that the paper submitted contain a request for relief and a statement of the grounds
for the relief request. Absent these rudimentary elements, the filing cannot be considered a ‘motion’
at all.”

32) Pearson v. Rozum, 399 F.Supp.2d 645 (E.D. Pa. 2005).  The district court dismissed the § 2254
petition in this non-capital Pennsylvania murder case as untimely, finding that petitioner’s second
state application for post-conviction relief was not properly filed, and thus did not toll the limitations
period, because it was dismissed by the state court as untimely.  

33) Martinez v. Crosby, 2005 WL 3133471 at *3 (M.D. Fla. Nov. 23, 2005).  On remand from the
Eleventh Circuit for a determination of which, if any, post-conviction motions filed by petitioner
tolled the statute of limitations, the district court held petitioner’s motion – filed after his conviction
became final – requesting clarification of the amount of jail credit he had received toward his
sentence “would not be considered as seeking the type of post-conviction relief provided under either
Rule 3.850 or 3.800(a).” The court explained that the motion had not actually challenged the amount
of credit petitioner received, and observed that, “[h]ad he challenged the amount of credit for jail
time as being insufficient, the motion could and should have been considered as one attacking the
legality of his sentence, and therefore properly brought under Rule 3.800(a).” The court went on to
calculate the limitations period and concluded that petitioner had filed three days late.

34) Cole v. Crosby, 2006 WL 1169536 at *4 (M.D. Fla. May 3, 2006).  Addressing an issue of first
impression in the Circuit, the district court held that a post-conviction motion for DNA testing does
not toll the limitations period.  The court reasoned that “motions that seek to develop the means to
mount a challenge to the conviction do not interrupt the running of AEDPA’s period of limitations[,
and a]n application for DNA testing falls squarely within that category of preliminary proceedings.”
The court further reasoned that “[i]f DNA testing is granted to a state inmate – and the test produces
evidence of exoneration – the limitations period of the statute would run anew by virtue of the
newly-discovered evidence provision of 28 U.S.C. § 2244(d)(1)(D).”

35) Hood v. Director, 2006 WL 3246355 (E.D. Tex. Nov. 6, 2006).  Before dismissing the petition as
untimely, the district court held that the time petitioner spent challenging his time credits using the
Texas prison system’s administrative procedures was subject to tolling under §2244(d)(2).  The court
explained that the Texas rules require that an inmate file a time credit dispute through the prison’s
administrative proceedings before moving on to the state courts.  Citing Ex parte Shepherd, 65
S.E.2d 673 (Tex. Crim. App. 2002), the court noted that the state courts will dismiss any application
for a writ of habeas corpus about time credit issues where an inmate failed to pursue relief with the
prison’s administration.  Thus, the court reasoned the time during which a petitioner has a pending
administrative proceeding concerning time credits must be tolled for purposes of the federal
limitations period.

36)  Downing v. Roberts, 2006 WL 3783516 (S.D. Ga. Dec. 21, 2006).  After recognizing that the
Eleventh Circuit had not addressed the issue, the district court held that petitioner’s extraordinary
motion for a new trial based on newly discovered evidence constituted an application for “other
collateral review with respect to the pertinent judgment or claim” within the meaning of §
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2244(d)(2), and that petitioner was entitled to tolling during the period of the motion’s pendency.

37) Perse v. Parker, 2007 WL 781332 at *3 (N.D. Okla. Mar. 12, 2007).  Rejecting the state’s
contention that petitioner’s §2254 petition was untimely, the district court held that his Oklahoma
motion to amend judgment or sentence constituted an “application for State post-conviction or other
collateral review” within the meaning of § 2244(d)(2), such that the time spent pursuing that motion
could not be counted against the federal limitations period.

38) Patrick v. McDonough, 2007 WL 3231740 (N.D. Fla. Oct. 29, 2007).  After surveying the available
Eleventh Circuit case law, the district court held that petitioner’s request for a belated appeal of the
denial of his Rule 3.850 petition, filed before the expiration of the federal limitations period,
constituted a properly filed application for post-conviction relief and therefore warranted tolling
under § 2244(d)(2).  The court further noted that although petitioner’s request for a belated appeal
was an original proceeding with a new appellate case number, its only purpose was to seek appellate
review of the denial of collateral relief.  Additionally, the court went on to reject the state’s
contention that the belated appeal request was not properly filed until petitioner corrected the
omission of an oath approximately four weeks after it was originally submitted.  The court explained
that the original submission had not been dismissed, but had been instead been amended in
accordance with an order from the appellate court, and that the amendment related back to the
original filing date. 

39) Newman v. Norris, 2008 WL 222689 at *2-3 (W.D. Ark. Jan. 24, 2008).  In this Arkansas capital
case, the district court held “[p]etitioner’s requests to waive representation of [post-conviction]
counsel and for further review were properly filed applications submitted according to Arkansas’
procedural requirements,” and that the “state review process continued until the state courts accepted
his requests to waive further review and to proceed without counsel.”  The court went on to find,
however, that petitioner’s “other motions, such as the Motion for Forensic DNA testing, the Motion
to Recall the Mandate in the state supreme court, did not serve to statutorily toll the limitations
period as [sic] were not properly filed because the state court declared that the attorneys presented
the claims were not properly before the court and were not recognized as being parties or
representatives of parties before the court.”

40) Losey v. McNeil, 2008 WL 4693139 at *6-7 (N.D. Fla. Oct. 21, 2008). In this non-capital case
involving a petitioner who pled guilty and waived appeal in exchange for revocation of the death
notice and a life sentence, the district court held that an untimely, successive, and therefore
improperly filed state post-conviction (Rule 3.850) motion did not toll the habeas statute of
limitations, even where the state court addressed the merits. 
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A. STATUTE OF LIMITATIONS 

7. “PERTINENT JUDGMENT OR CLAIM”

COURT OF APPEALS CASES:

1) Tillema v. Long, 253 F.3d 496 (9th Cir.  2001).  In this appeal of the district court’s dismissal of
petitioner’s § 2254 petition as untimely, the Ninth Circuit addressed § 2244(d)(2)’s “pertinent
judgment or claim” language, and the availability of equitable tolling where a district court fails to
afford a petitioner the opportunity to avoid dismissal by deleting unexhausted claims.  Petitioner’s
claim to statutory tolling under § 2244(d)(2) was based on a state post-conviction relief petition that
remained pending from before the AEDPA’s effective date until just days before the filing of the
federal habeas petition underlying the Ninth Circuit’s decision in this case.  The state acknowledged
the state court application was “properly filed” under Artuz v. Bennett, but contended that it
nevertheless did not toll the limitations period “because [it] did not include a ‘claim’ that is now
being raised in [petitioner’s] federal petition.”  253 F.3d at 499.  After a fairly lengthy discussion
of the reasons why the state’s contention “is plainly wrong,” the Ninth Circuit held as follows:
“AEDPA’s period of limitation is tolled during the pendency of a state application challenging the
pertinent judgment, even if the particular application does not include a claim later asserted in the
federal habeas petition.”  253 F.3d at 502.  In footnote 6, the court acknowledged that its decision
conflicts with the Sixth Circuit’s decision in Austin v. Mitchell, 200 F.3d 391 (6th Cir. 1999) (state
post-conviction application must contain at least one claim later presented in federal habeas petition
in order to satisfy § 2244(d)(2)’s “pertinent judgment or claim” clause), but concluded that such
disagreement was necessary because the Sixth Circuit’s decision was not “consistent with the text
and purpose of the [§ 2244(d)(2)].”  

2) Carter v. Litscher, 275 F.3d 663, 665 (7th Cir. 2001).  The Seventh Circuit reversed the district
court’s dismissal of petitioner’s § 2254 petition as untimely, rejecting the lower court’s
determination that tolling is available under § 2244(d)(2) “only if the prisoner raises in the state
collateral challenge at least one of the federal constitutional issues [later raised] in the federal
challenge.”  Citing § 2244(d)(2)’s “pertinent judgment or claim” language, the court explained that
“[t]hat is just not what the statute says,” and concluded that “[a]ny properly filed collateral challenge
to the judgment tolls the time to seek federal collateral review.” 

3) Sweger v. Chesney, 294 F.3d 506 (3rd Cir. 2002).  The Third Circuit found that the district court’s
holding that “the habeas statute of limitations period itself ‘applies to each and every claim on an
independent basis’ is flatly incorrect.” 294 F.3d at 516.  Explaining that § 2244(d)(1) “makes no
mention of a limitations period for individual claims [but instead] clearly applies to the entire habeas
petition,” the court went on to hold as follows:

[U]nder § 2244(d)(2), a properly filed state post-conviction proceeding challenging
the judgment tolls the AEDPA statute of limitations during the pendency of the state
proceeding. Whether the federal habeas petition contains one or more of the claims
raised in the state proceeding does not matter as long as the state proceeding and the
federal habeas petition attack the same judgment. 

294 F.3d at 520.  The court therefore remanded the case for consideration of the merits of the claims
improperly dismissed as untimely by the district court.
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4) Ford v. Moore, 296 F.3d 1035, 1040 (11th Cir. 2002) (per curiam).  Reversing the district court’s
dismissal of petitioner’s § 2254 petition as untimely, the Eleventh Circuit  joined the Third, Seventh
and Ninth Circuits in holding that “the federal habeas statutory limitations period is tolled regardless
of whether a properly filed state post-conviction petition or other collateral review [sic] raises a
federally cognizable claim.”

5) Smith v. Duncan, 297 F.3d 809, 813-15 (9th Cir. 2002) (amended op.).  The Ninth Circuit
reversed the district court’s dismissal of petitioner’s §2254 petition as untimely, finding, among
other things, that the district court erred in concluding that petitioner’s first set of state habeas
petitions, which challenged a 1980 conviction used to enhance his sentence for the 1996 conviction
underlying his current federal habeas petition, did not trigger tolling under § 2244(d)(2).  The court
explained that, “[w]hile [petitioner’s] 1980 judgment of conviction may not be the ‘pertinent
judgment’ in his current federal habeas petition, [his] attack on his 1980 conviction is the ‘pertinent
claim.’ . . . [footnote omitted] [Petitioner’s] state petitions attacking his 1980 conviction therefore
satisfy the requirement that his state petition challenge either ‘the pertinent judgment or claim.’” 
Additionally, after noting the absence from the record of evidence indicating the filing dates of two
of his state court petitions, the court observed that petitioner had failed to meet his “burden of
demonstrating that the limitation period was sufficiently tolled.”  The court went on, however, to
note that the state had not “call[ed] [petitioner] to task” for this shortcoming, and to find that as a
result petitioner, “a pro se prisoner litigant, was not afforded an adequate opportunity to provide the
facts pertinent to tolling.”  After taking judicial notice of those facts, the court held petitioner’s
federal habeas petition to be timely with one day to spare.

6) Cowherd v. Million, 380 F.3d 909, 914 (6th Cir. 2004) (en banc).  The en banc Sixth Circuit
unanimously overruled Austin v. Mitchell, 200 F.3d 391 (6th Cir. 1999), which had held that post-
conviction applications were required to raise a federal claim in order to trigger statutory tolling
under § 2244(d)(2).  Noting that “at least four other circuits” have rejected the approach taken in
Austin, the court went on to conclude that “Austin does not adequately consider the difference
between ‘judgment’ and ‘claim’ in § 2244(d)(2).”  Having concluded that petitioner’s second state
post-conviction application satisfied § 2244(d)(2) even though it contained only state law claims,
the Sixth Circuit reversed the district court’s determination that his federal petition was untimely and
remanded for further proceedings.

7) Godfrey v. Dretke, 396 F.3d 681, 688 (5th Cir.), cert. denied, 546 U.S. 880 (2005).  The Fifth
Circuit affirmed the district court’s dismissal of petitioner’s §2254 petition as untimely in this Texas
burglary case involving a challenge to a sentence enhanced by two prior convictions.  The question
of timeliness turned on whether petitioner’s state court challenges to the prior convictions, both of
which had expired, constituted challenges to the “pertinent judgment or claim” for purposes of
entitling petitioner to tolling during their pendency pursuant to § 2244(d)(2).  In holding that they
did not, the court was careful to make clear that it was not announcing a rule that would deprive
prisoners of a means to attack sentences enhanced with prior convictions while remaining eligible
for tolling under § 2244(d)(2).  The court explained: 

Our decision is narrow, . . . and should not be interpreted categorically to time-bar
all challenges to expired state convictions as beyond the “pertinent claim” language
of § 2244(d)(2).  We instead limit our reasoning to situations, such as here, in which
the petitioner previously submitted a prior state postconviction application
(attacking the current conviction) making precisely the same substantive claims that
he makes in his current ones (attacking the expired convictions).
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8) Bishop v. Dormire, 526 F.3d 382, 383-84 (8th Cir. 2008).  In the course of vacating  the district
court’s dismissal of petitioner’s §2254 petition as untimely in this Missouri rape and child
molestation case, the Eighth Circuit held that “a properly filed motion to recall the mandate tolls the
AEDPA statute of limitations.”  In so holding, the court rejected the state’s contention that the
motion could not provide tolling under § 2244(d)(2) because it did not raise a claim that would be
cognizable in federal court.  The Eighth Circuit explained:

Despite the fact that his motion to recall the mandate raised an issue that is not
cognizable in a federal habeas petition, Bishop’s motion was filed “with respect to”
his state habeas petition inasmuch as he sought to have the appeal reopened based
on his post-conviction appellate counsel’s failure to raise certain issues on appeal,
all of which attacked the validity of his state conviction. To toll the statute of
limitations, the pending state post-conviction or other collateral review need not
raise a federally cognizable claim.

 
9) Kholi v. Wall, 582 F.3d 147, 151 (1st Cir. 2009), aff’d on other grounds, 562 U.S. 545 (2011).  The

First Circuit held that petitioner’s second state post-conviction application, which challenged only
the calculation of his parole eligibility date, did not relate to the “pertinent judgment or claim” for
purposes of the limitations period applicable to the federal petition challenging his conviction. The
court explained:

The [second] PCR application does not seek to alter (or even to reexamine) the
judgment entered in the underlying criminal case. That application challenges only
the proposed date of the petitioner’s parole eligibility. Consequently, it does not
bear a sufficient relationship to the pertinent judgment so as to trigger the tolling
provision. The upshot, then, is that the [second] PCR application is devoid of any
effect on the limitations period within which the petitioner had to seek federal
habeas relief.   
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A. STATUTE OF LIMITATIONS 

7. PERTINENT JUDGMENT OR CLAIM
 

DISTRICT COURT CASES:

1) Parisi v. Cooper, 961 F.Supp. 1247, 1248 (N.D.Ill. 1997).  The court addressed the impact of
§2244(d)(2)’s “pertinent judgment or claim” language on petitioner’s ability to timely assert claims
exhausted on direct appeal and claims litigated for the first time in state post-conviction proceedings.
The court noted this language could be read to allow tolling during state post-conviction proceedings
only with respect to claims asserted in such proceedings, thus leaving the clock to run on claims
exhausted on direct review. To resolve this potential problem, the court adopted a procedure
whereby the petition would be dismissed “without prejudice, with leave granted to [move] for its
reinstatement within 63 days after the issuance of a decision” by the Illinois appellate court on the
pending appeal from the denial of post-conviction relief. “If no such timely motion for reinstatement
is filed by the end of that period, the dismissal order that has been entered here will become final on
the next court day.”

2) Ashmus v. Calderon, 977 F.Supp. 987, 992 (N.D.Cal. 1997).  The court observed that, “while no
court has interpreted the precise operation of §2244(d)(2), there is no indication that it is claim
specific and operates only for those claims actually filed in state court,” and that “§2244(d)(2) must
toll the limitations period on all exhausted claims and all unexhausted claims pending in state court.”
Thus, the court concluded that “a petitioner need not have all exhausted claims actually filed in
federal court in order to avoid the running of the statute of limitations on those claims.”

3) Blasi v. Attorney General of the Commonwealth of Pennsylvania, 30 F.Supp.2d 481, 486
(M.D.Pa. 1998).  The court held that the filing of an application for state collateral review tolls the
statute of limitations both for the claims presented in collateral proceedings and any claims
previously exhausted on direct appeal.            
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A. STATUTE OF LIMITATIONS 

8. “PENDING”

COURT OF APPEALS CASES:

1) Barnett v. Lemaster, 167 F.3d 1321, 1323 (10th Cir. 1999).  The Tenth Circuit held that, for
purposes of §2244(d)(2), “[t]he time during which a properly filed application for State post-
conviction relief . . . is pending” “encompass[es] all of the time during which a state prisoner is
attempting, through proper use of state court procedures, to exhaust state court remedies with regard
to a particular post-conviction application.”  

2) Glaze v. Hargett, 1999 WL 390948 (10th Cir. June 15, 1999) (unpublished).  Affirming the
district court’s dismissal of petitioner’s §2254 petition as untimely, the court rejected petitioner’s
“claim that he is entitled to an additional ninety days to account for the period during which he could
have sought review of the state court’s denial of his petition for post-conviction relief by the United
States Supreme Court,” and instead expressed its agreement “with the district court’s conclusion that
the tolling period under §2244(d)(2) does not apply to the time during which a petitioner could seek
Supreme Court review of denial of post-conviction relief.” 

3) Rhine v. Boone, 182 F.3d 1153, 1155-1156 (10th Cir. 1999), cert. denied, 528 U.S. 1084 (2000). 
The court held that “the limitation period was tolled [by §2244(d)(2)] only while petitioner was
seeking state court review of his post-conviction application,” and therefore, “[t]he time after the
Oklahoma Court of Criminal Appeals finally denied his post-conviction application until the United
States Supreme Court denied his petition for certiorari was not ‘time during which a properly filed
application for State post-conviction . . . review . . . [was] pending,’ and, therefore, it should be
counted toward the one-year limitation period.” In support of this conclusion, the court explained: 

The state post-conviction proceeding is final after the state’s highest court has
addressed the application. Exhaustion of state remedies, which is a pre-condition
to the ability to petition for a writ of habeas corpus, does not include a direct appeal
to the United States Supreme Court from the state's denial of post-conviction relief,
and neither is a federal court's jurisdiction to entertain a habeas petition affected by
whether or not review of the state's denial of post-conviction relief is sought in the
Supreme Court.
* * *
The tolling provision specifically refers to a properly filed application for “State
post-conviction or other collateral review.” 28 U.S.C. § 2244(d)(2). We are satisfied
that, in the wording of § 2244(d)(2), "State" modifies the phrase "post-conviction
review" and the phrase “other collateral review.” A petition for writ of certiorari to
the United States Supreme Court is simply not an application for state review of any
kind; it is neither an application for state post-conviction review nor an application
for other state collateral review. 

4) Nino v. Galaza, 183 F.3d 1003, 1006 (9th Cir. 1999), cert. denied, 529 U.S. 1104 (2000).  Citing
principles of exhaustion as recently reinforced in O’Sullivan v. Boerckel, 526 U.S. 838 (1999), the
Ninth Circuit held that the limitations period remains tolled pursuant to §2244(d)(2) during the
intervals between disposition of a state application for collateral relief by a lower court and the filing
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of a petition or appeal at the next level. Applying this conclusion “to California’s post-conviction
procedure,” the court held “that the statute of limitations is tolled from the time the first state habeas
petition is filed until the California Supreme Court rejects the petitioner’s final collateral challenge.”
The court also noted, however, that “AEDPA’s statute of limitations is not tolled from the time a
final decision is issued on direct state appeal and the time the first state collateral challenge is filed
because there is no case ‘pending’ during that interval.” In this case, the district court’s failure to
exclude the time during which petitioner’s state habeas application was between courts led to an
erroneous dismissal of his federal petition.

5) Taylor v. Lee, 186 F.3d 557, 561 (4th Cir. 1999), cert. denied, 528 U.S. 1197 (2000). Agreeing with
the Ninth and Tenth Circuits, the court held that “under §2244(d)(2) the entire period of state post-
conviction proceedings, from initial filing to final disposition by the highest state court (whether
decision on the merits, denial of certiorari, or expiration of the period of time to seek further
appellate review), is tolled from the limitations period for federal habeas corpus petitioners who
were already involved in state post-conviction proceedings on April 24, 1996.” The court therefore
reversed the district court’s dismissal of petitioner’s §2254 petition as untimely, and remanded to
allow filing.

6) Mills v. Norris, 187 F.3d 881, 884 (8th Cir. 1999).  The Eighth Circuit held that petitioner’s appeal
of the denial of post-conviction relief to the Arkansas Supreme Court tolled the statute of limitations
even though that appeal was not ultimately perfected.  Under Arkansas rules, petitioner had 90 days
from the date he timely filed notice of appeal to perfect the appeal by filing the trial record with the
supreme court.  Although petitioner never filed the trial record, the Eighth Circuit concluded that his
appeal nevertheless remained “pending” for purposes of §2244(d)(2) until the expiration of the 90
day period in which he could have done so.  The court reasoned that, given the federal exhaustion
requirement, if petitioner had filed a federal habeas petition prior to the expiration of that 90 day
period, the “petition would surely have been dismissed for failure to exhaust state remedies, because
there was still time to perfect his state appeal . . .”

7) Ott v. Johnson, 192 F.3d 510, 513 (5th Cir. 1999), cert. denied, 529 U.S. 1099 (2000).  The Fifth
Circuit expressed its agreement with the Tenth Circuit’s decision in Rhine v. Boone, 182 F.3d 1153
(10th Cir. 1999), and held that “§2244(d)(2) does not toll the limitations period from the time of
denial of state habeas relief by the state high court until the time in which a petitioner could have
petitioned the United States Supreme Court for certiorari.”

8) Bennett v. Artuz, 199 F.3d 116, 120 (2nd Cir. 1999), aff’d, 531 U.S. 4 (2000). The Second Circuit
held that “a state court petition is ‘pending’ [within the meaning of §2244(d)(2)] from the time it is
first filed until finally disposed of and further appellate review is unavailable under the particular
state’s procedures.”   

9) Peterson v. Gammon, 200 F.3d 1202, 1204-1205 (8th Cir. 2000).  The Eighth Circuit held that, for
purposes of §2244(d)(2), post-conviction “proceedings are ‘pending’ during the interval between a
trial court’s denial of post-conviction relief and the filing of a timely appeal from that denial.  This
interval should therefore not be counted against a petitioner’s one-year time limit.”  

10) Swartz v. Meyers, 204 F.3d 417, 421 (3rd Cir. 2000).  The court held that “for purposes of
§2244(d)(2) ‘pending’ includes the time for seeking discretionary review [of the denial of state post-
conviction relief through an appeal to a state appellate court], whether or not discretionary review
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is sought.” 

11) Geraci v. Senkowski, 211 F.3d 6, 9 (2nd Cir. 2000), cert. denied, 531 U.S. 1018 (2000).  The
Second Circuit rejected petitioner’s contention that he was entitled to tolling under §2244(d)(2) 
until the date his counsel received notice of the denial of his state collateral review application,
concluding instead that tolling ended on the date the order of denial was filed.  The court further
rejected petitioner’s argument “that the statute of limitations stopped when he filed a federal habeas
petition with unexhausted claims, which was dismissed without prejudice,” but pointed out that the
unexhausted federal petition in this case “had no effect whatsoever on the section 2244(d)(2) tolling
because the clock was already stopped for [a] pending [state collateral review application].”

12) Coates v. Byrd, 211 F.3d 1225, 1227 (11th Cir. 2000) (per curiam), cert. denied, 531 U.S. 1166
(2001).  The Eleventh Circuit held that “the time during which a petition for writ of certiorari is
pending, or could have been filed, following the denial of collateral relief in the state courts, is not
to be subtracted from the running of time for 28 U.S.C. §2244(d)(1) statute of limitations purposes.” 

13) Nyland v. Moore, 216 F.3d 1264, 1267 (11th Cir. 2000) (per curiam).  The court agreed with
petitioner that, under Florida law, “a state court of appeals’ order denying a rehearing on its
affirmance of the state trial court’s denial of a motion for post-conviction relief is pending until the
mandate issues,” and that, therefore, “the district court erred in failing to find that [petitioner’s]
motions were pending until the mandates issued . . .” See also Downs v. McNeil, 520 F.3d 1311,
1314 (11th Cir. 2008) (noting that petitioner’s “federal habeas limitations period began to run”
when “Florida Supreme Court issued its mandate denying [his] postconviction motion”).

14) Williams v. Cain, 217 F.3d 303, 308-309 (5th Cir. 2000).  The court held that petitioner’s
“application for state post-conviction relief ceased to be ‘properly filed’ for the purpose of
§2244(d)(2) when he failed to file his application for a supervisory writ with the Louisiana Supreme
Court within the time allowed by [Louisiana Supreme Court] Rule X, §5(a).”  The court
distinguished petitioner’s failure to follow state filing requirements in this case from the failures of
the petitioners in Villegas v. Johnson, 184 F.3d 467 (5th Cir. 1999), and Smith v. Ward, 209 F.3d 383
(5th Cir. 2000) – whose applications were deemed “properly filed” – on the ground that, unlike the
state rules in those cases, the rule violated by petitioner in this case “sets out no specific exceptions
to, or exclusions from, [its time limit for filing].”  The court explained further: “Under the statutes
at issue in Villegas and Smith, the state court had to make a determination on issues related to the
substance of the state applications to determine whether the applications fell within a clearly-defined
exception to the time requirements.  In this case, by contrast, the question whether a state application
to the Louisiana Supreme Court for a supervisory writ is timely filed under Rule X, §5(a) requires
no examination relating to the merits.”  

15) Steed v. Head, 219 F.3d 1298, 1300 (11th Cir. 2000).  The Eleventh Circuit held that “Section
2244(d)(2) does not permit the tolling of the statute of limitations for the period of time a defendant
could have petitioned the United States Supreme Court for certiorari review of the denial of state
habeas corpus relief.”

16) Hernandez v. Caldwell, 225 F.3d 435, 438-439 (4th Cir. 2000).  The court reversed the district
court’s dismissal of petitioner’s §2254 petition as untimely, concluding that, under Taylor v. Lee,
186 F.3d 557 (4th Cir. 1999), the court erred in refusing to toll the period between denial of state
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post-conviction relief in the lower court and filing of the appeal of that denial.  

17) Rowe v. LeMaster, 225 F.3d 1173, 1175 (10th Cir. 2000).  The court rejected petitioner’s
contention that his second state post-conviction application – filed long after his first application had
been denied and the time for appeal had expired – was actually an amendment of his first application
resulting in the retrospective tolling of the federal limitations period for the entire time between the
filing of the first and second state applications.

18) Isham v. Randle, 226 F.3d 691, 695 (6th Cir. 2000), cert. denied, 531 U.S. 1201 (2001).  The court
held that “§2244(d)(2) does not toll the limitations period to take into account the time in which a
defendant could have potentially filed a petition for certiorari with the United States Supreme Court,
following a state court’s denial of post-conviction relief.”

19) Gibson v. Klinger, 232 F.3d 799 (10th Cir. 2000).  The Tenth Circuit held that, “regardless of
whether a petitioner actually appeals a denial of a post-conviction application, the limitations period
is tolled during the period in which the petitioner could have sought an appeal under state law.” 232
F.3d at 804. In addition, the court confronted the problems associated with determining when a state
post-conviction application is “pending” where a prisoner does not timely appeal a state court’s
denial of relief, but subsequently files an out-of-time appeal.  After acknowledging the Seventh and
Circuits’ decisions on this issue in Fernandez v. Sternes, 227 F.3d 977 (7th Cir. 2000), and Saffold
v. Newland, 224 F.3d 1087 (9th Cir. 2000), the court opted for its own “more narrow approach.”  
Under this approach, “[a] state court’s decision to look beyond procedural deficiencies or to grant
an appeal out of time does not transform all of a petitioner’s state filings into one ‘properly filed’
application, which essentially ‘relates back’ to a petitioner’s original application . . .”  232 F.3d at
806.  Rather, ascertaining the times during which an application was “pending” in state court – a
question the Tenth Circuit treats “as a matter of federal law” – requires the federal court to ask
“whether a petitioner was properly employing ‘state court procedures’ in attempting to exhaust state
court remedies.”  232 F.3d at 806.  In this case, the result was that the clock began to run against
petitioner at the expiration of the thirty day period during which he could have appealed the state
court’s denial of post-conviction relief, and “was not tolled until he filed his second application for
leave to appeal in the state district court.” 232 F.3d at 807.  The tolling triggered by this second
application for leave to appeal continued through the state appellate court’s affirmance of the denial
of post-conviction relief. 

20) Gutierrez v. Schomig, 233 F.3d 490, 490-491 (7th Cir. 2000), cert. denied, 532 U.S. 950 (2001). 
The Seventh Circuit held that “the one-year limitations period is not tolled during the time a state
post-conviction petitioner could have filed, but did not file, a petition for certiorari review in the
United States Supreme Court.”  The court reasoned that, because petitioner “never filed a petition
for certiorari review in the Supreme Court, his potential certiorari petition was never ‘properly
filed.’”  After noting that other courts have declined to extend tolling under §2244(d)(2) beyond the
conclusion of post-conviction proceedings in state courts, however, the Seventh Circuit  was careful
to “emphasize that [it did] not address the impact of a properly filed petition for certiorari from the
denial of state post-conviction relief on the statute of limitations in habeas corpus actions.”

21) Snow v. Ault, 238 F.3d 1033, 1035 (8th Cir. 2001), cert. denied, 532 U.S. 998 (2001).  The Eighth
Circuit joined the Fifth, Sixth, Tenth and Eleventh Circuits in holding that “§2244(d)(2) does not
toll the statute of limitations [during the] 90-day period” in which a prisoner may petition the United
States Supreme Court for a writ of certiorari to review the denial of state post-conviction relief. 
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22) Stokes v. District Attorney of the County of Philadelphia, 247 F.3d 539, 540 (3rd Cir. 2001), cert.
denied, 534 U.S. 959 (2001).  Joining every other court of appeals to have addressed the question,
the Third Circuit held that “the ninety day period during which a state prisoner may file a petition
for a writ of certiorari in the United States Supreme Court from the denial of his state post-
conviction petition does not toll the one year limitations period set forth at 28 U.S.C. S 2244(d)(2).”

23) Saffold v. Newland, 250 F.3d 1262, 1267-1268 (9th Cir. 2001), vacated sub nom. Carey v. Saffold,
536 U.S. 214 (2002) (remanding for determination whether state supreme court regarded petitioner’s
state habeas petition timely or untimely).  Applying the Ninth Circuit’s decision in Nino v. Galaza,
183 F.3d 1003 (9th Cir. 1999), the panel majority held that petitioner “is entitled to exclude from
the calculation of the one-year limitation the entire period from the filing of his first state habeas
petition in [California] Superior Court until the denial of his habeas petition by the California
Supreme Court . . .”  The “entire period” to which the court refers includes a four and a half month
span between the denial of relief by the state court of appeals and the filing of petitioner’s habeas
petition with the state supreme court, which was ultimately “denied on the merits and for lack of
diligence.”  After expressing some uncertainty over whether Nino should be read to permit tolling
during such a period of inactivity in the face of a state court order citing petitioner’s “lack of
diligence,” the court concluded “that the time should remain tolled because the dismissal for
untimeliness [“lack of diligence”] at least partially addressed the merits.”  The court explained that
“[t]he whole purpose of the tolling requirement is to permit state courts to address the merits of the
petitioner’s claim . . .  We therefore decline to adopt a rule that would require [petitioner] to have
filed his federal petition before the California Supreme Court rules on the merits of his claim.”

24) Crawley v. Catoe, 257 F.3d 395, 398 (4th Cir.  2001), cert. denied sub nom. Crawley v. Maynard, 
534 U.S. 1080 (2002).  Agreeing with the other federal courts of appeals that have reached the issue,
the Fourth Circuit panel held that the time during which a petition for certiorari seeking review of
a state court’s denial of post-conviction relief is pending in the United States Supreme Court is not
tolled pursuant to §2244(d)(2).  Additionally, in the course of calculating the date on which
petitioner’s §2254 petition should have been filed, the court deemed her state post-conviction
proceedings to have been “continuously pending . . . until [the date] when the South Carolina
Supreme Court denied her request for rehearing.”

25) Melancon v. Kaylo, 259 F.3d 401 (5th Cir. 2001).  In this Louisiana drug case, the Fifth Circuit
held that “§2244(d)(2) tolls the entire period allotted for timely state appellate review.”  259 F.3d
at 406.  This, however, did not resolve the issue in petitioner’s case, since his appeal of the denial
of post-conviction relief was not timely filed.  To resolve this issue, the court extended the holding
of Williams v. Cain, 217 F.3d 303 (5th Cir. 2000) (where state appellate court refuses to consider
untimely appeal of denial of post-conviction relief, application ceases to be “pending” upon
expiration of period in which timely appeal could have been filed), to circumstances – like
petitioner’s – in which the state appellate court does accept an out-of-time appeal for merits review. 
259 F.3d at 406-407.  Thus, the court held that “after the appeal period has lapsed, an application
ceases to be pending but a subsequent properly filed application entitles the petitioner to additional
tolling beginning at the time of the ‘proper’ filing.”  259 F.3d at 407.

Because the court’s resolution of the “pending” issue rendered petitioner’s §2254 petition
untimely, the court also addressed –  and rejected – petitioner’s contention that he was entitled to
equitable tolling during the period between the expiration of the time for appealing the state trial
court’s order and the time he actually filing his appeal.  Petitioner’s argument rested on the fact that
the state trial court erroneously set the “return date” for his appeal as May 8, 1998 – the late date on
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which he actually filed the appeal “in accordance with the [trial court’s directive].”  Although
acknowledging that petitioner’s reliance on the trial court’s error “might warrant equitable tolling,”
the court ultimately concluded that petitioner was entitled to no such tolling because he “did not
expediently file his federal habeas petition,” but instead “waited more than four months” to do so
after the state supreme court denied his application for a supervisory writ.

Judge Stewart dissented from the portion of the court’s opinion refusing to consider
petitioner’s appeal of the trial court’s order to be “pending” during the period between expiration
of the time for filing a timely appeal and actual filing of the untimely, but accepted, appeal.

26) Bunney v. Mitchell, 262 F.3d 973, 974 (9th Cir. 2001) (per curiam).  After noting that the
California Supreme Court declined its request in Bunney v. Mitchell, 249 F.3d 1188 (9th Cir. 2001),
to certify the question of when a summary denial of a state habeas petition is “final” under state law,
the Ninth Circuit resolved the issue itself.  Looking to Rule 24 of the California Rules of Court,
which provides that “[a] decision of the Supreme Court becomes final 30 days after filing,” the court
concluded that, pursuant to that Rule, “a denial of a habeas petition within the California Supreme
Court’s original jurisdiction is not final for 30 days (and therefore is subject to further action during
that time).”  From this, the court concluded that petitioner was entitled to tolling under §2244(d)(2)
until 30 days after the date her state habeas petition was denied.  This, in turn, rendered her federal
petition timely with one day to spare.

27) Nara v. Frank, 264 F.3d 310, 318-319 (3rd Cir. 2001). The court rejected petitioner’s contentions
that he was entitled to tolling under §2244(d)(2) for the 90 day period during which he could have
filed a petition for certiorari seeking review of the denial of his motion to withdraw his guilty plea
in the United States Supreme Court, and for the 14 day period during which he could have sought
reconsideration of the state supreme court’s denial of discretionary review.

28) Welch v. Newland, 267 F.3d 1013 (9th Cir. 2001).  The Ninth Circuit reversed the district court’s
dismissal of petitioner’s §2254 petition as untimely, finding that the limitations period was tolled
under §2244(d) throughout the approximately four year period between the denial of his state habeas
petition by the state trial court and the filing of his state habeas petition in the California Supreme
Court.  Citing Nino v. Galaza, 183 F.3d 1003 (9th Cir. 1999), the court explained as follows:

Under our case law, post-conviction review is “pending” – and thus AEDPA’s
statute of limitations is tolled – from “the time the first state habeas petition is filed
until the California Supreme Court rejects the petitioner's final collateral
challenge.” Nino v. Galaza, [citation omitted]. This tolled period includes intervals
between the disposition of a state court petition and the filing of a subsequent
petition at the next state appellate level. [citation omitted].  Under this rule,
therefore, [petitioner]’s state post- conviction review was “pending” from the entire
period between January 12, 1994 – the date on which [he] filed his first petition .
. . in the California Superior Court – until February 24, 1999, when the California
Supreme Court rejected [his] final challenge. Consequently, AEDPA’s one-year
statute of limitations was tolled from April 24, 1996, the date on which AEDPA was
enacted, until February 24, 1999, and [his] March 1999 federal petition was timely.

267 F.3d 1015-1016.  In so holding, the court, citing Saffold v. Newland, 250 F.3d 1262 (9th Cir.
2001), rejected the state’s assertion that petitioner had not been “properly” pursuing his state
remedies, since he waited over four years to seek review in the state supreme court.  Because the
state court’s postcard denial of relief “constituted a denial on the merits,” the court reasoned,
petitioner’s “use of California post-conviction relief procedures must be deemed to have been
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‘proper.’”267 F.3d at 1017.  

29) Smaldone v. Senkowski, 273 F.3d 133, 137-139 (2nd Cir. 2001) (per curiam), cert. denied, 535
U.S. 1017 (2002).  After analyzing the approaches taken by other circuits with respect to this issue,
the Second Circuit held that it would “exclude from tolling under 28 U.S.C. §2244(d)(2) the ninety-
day period during which a petitioner could have but did not file a certiorari petition to the United
States Supreme Court from the denial of a state post- conviction petition.”  The court went on to
emphasize that this “holding is limited to the facts of this case, and we do not reach the questions
that would have been raised if a certiorari petition had been properly filed.” 

30) Donovan v. Maine, 276 F.3d 87, 91-92 (1st Cir. 2002).  The First Circuit rejected petitioner’s
argument that his state post-conviction proceedings should be deemed to have been “pending” until
the date on which his counsel received notice of the state appellate court’s denial of a CPC.  “This
argument,” the court explained, “is refuted by the unambiguous text of the Maine post-conviction
review statute [which] specifically provides that ‘[d]enial’ of a CPC concludes the proceeding.” 

31) Allen v. Mitchell, 276 F.3d 183, 185 (4th Cir. 2001).  The court held that “the statute of limitations
is not tolled between the expiration of a state appeal deadline and the subsequent filing of an
untimely appellate petition.”  

32) Currie v. Matesanz, 281 F.3d 261 (1st Cir. 2002).  In this Massachusetts murder case, the First
Circuit joined all of the other circuits to have addressed this issue, and held that “an application for
post-conviction relief is pending ‘from the time it is first filed until finally disposed of and further
appellate review is unavailable under the particular state’s procedures.’” 281 F.3d at 263.  In this
case, the court applied its holding to find that petitioner’s state post-conviction application “was
pending throughout the nine-month ‘gap’ between the Superior Court’s judgment [denying post-
conviction relief] and the single justice’s decision to deny his application for leave to appeal.” 281
F.3d at 268.  To reach this conclusion, the court further accepted that petitioner’s case was
“pending” during the several-month period between the denial of relief in the lower court and the
filing of his request for leave to appeal.  The court explained that, at the time, state law placed no
time limit on the filing of petitioner’s request for leave to appeal, and his several-month delay
therefore violated no state procedural requirement.  The court further rejected the state’s contention
that petitioner’s case should not be deemed to have been “pending” during a period when, “to all
appearances, he was not doing anything to pursue an appeal.” 281 F.3d at 270.  The court explained
that “it may not always be obvious whether a petitioner was or was not ‘in the legitimate process of
appealing’ at any given moment,” 281 F.3d at 270, and that, “[a]lthough the notion that there must
be some time limit for prisoners like [petitioner] is not without force, it is outweighed by the need
for a uniform, predictable rule,” which the court believed should be identified from governing state
procedures.  281 F.3d at 271.  

33) White v. Klitzkie, 281 F.3d 920, 925-926 (9th Cir. 2002).  In the course of affirming the district
court’s dismissal of petitioner’s §2254 petition in this Guam case, a majority of the Ninth Circuit
panel observed that “a petition for a writ of certiorari filed in [the Ninth Circuit] to review a final
decision of the Supreme Court of Guam denying a territorial habeas petition is a federal proceeding,
and not an application for state court review. It is an application for federal review, in the same sense
that an application for certiorari review by the United States Supreme Court is an application for
federal review.”  Thus, the majority continued, petitioner would not have been entitled to tolling
under §2244(d)(2) during the pendency of the petition for certiorari he filed with the Ninth Circuit,
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even if that petition had been properly filed.
Judge Berzon dissented, contending that a petition for writ of certiorari filed with a federal

court in an effort to obtain review of a state court’s denial of collateral relief should be considered
part of the petitioner’s state collateral review case for purposes of tolling under §2244(d)(2).  Judge
Berzon argued that this view makes sense as a way of avoiding requiring a prisoner to initiate
proceedings in two federal courts at once (the appellate court with a petition for certiorari, and the
district court with a §2254 petition).  The judge also articulated a persuasive argument that, under
the language of §2244(d)(2), petitions for certiorari seeking review of state court collateral
proceedings are included, explaining:

[W]hile the application is one for State post-conviction relief, just as state criminal
proceedings can raise federal issues reviewable in the United States Supreme Court,
so can state habeas proceedings. A state criminal proceeding, I would think, is still
“pending” even though the state courts are finished with it, until any petition filed
is finally decided. Similarly, if there is a certiorari petition pending to review the
validity of the state’s denial of such an application for state post-conviction review,
the application is still “pending” – that is, not finally decided. The application does
not thereby stop being a state habeas proceeding or turn into a federal rather than
a state application; it is just not finally decided yet. 

Duncan v. Walker, 533 U.S. 167 (2001), does not suggest a different
interpretation of §2244(d)(2). * * *  [U]nlike the reading of §2244(d)(2) rejected in
Duncan, the interpretation I suggest gives full meaning to the word “State,” but
recognizes that the United States Supreme Court – and, in these unique
circumstances, this court – can consider state (or territorial) cases when they raise
federal issues. Otherwise, what is the United States Supreme Court hearing when
it considers a state habeas petition on certiorari? Not an application for federal post-
conviction or other collateral review. Only 28 U.S.C. §2254 provides for such
plenary review, and while Supreme Court judges can entertain initial habeas
petitions (see 28 U.S.C. § 2254(a)), that is not what they are doing when they
consider a federal question under their certiorari jurisdiction in a case that
originated in state court.

34) Lookingbill v. Cockrell, 293 F.3d 256, 263-265 (5th Cir. 2002), cert. denied, 537 U.S. 1116 (2003). 
A majority of the Fifth Circuit panel affirmed the district court’s dismissal of petitioner’s §2254
petition as untimely in this Texas capital case.  The petition was four days late.  In reaching this
conclusion, the majority rejected petitioner’s arguments that tolling for the period during which the
Texas Court of Criminal Appeals considered his motion to reconsider the denial of state habeas relief
should be extended by several days until the date the letter memorializing the denial was filed in the
district court.  Citing the need for a “bright-line rule that corresponds to when the Court of Criminal
Appeals actually disposed of the motion,” the majority concluded that the state proceeding ceased
to be pending on the date of the letter denying reconsideration. 

35) Allen v. Lewis, 295 F.3d 1046 (9th Cir. 2002).  Relying on its decision in Bunney v. Mitchell, 262
F.3d 973 (9th Cir. 2001), the Ninth Circuit reversed the district court’s dismissal of petitioner’s
§2254 petition for untimeliness.  Under Bunney, which the court expressly “reaffirm[ed]” in this
case, “the California Supreme Court’s denial of a petition for collateral relief does not become final
until thirty days after the denial is issued.”  Because the district court did not have the benefit of
Bunney when it rejected the petition in this case for being sixteen days late, the court of appeals
remanded the case for substantive consideration of petitioner’s claims.   
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36) Williams v. Bruton, 299 F.3d 981, 984 (8th Cir. 2002).  The Eighth Circuit reversed the district
court’s dismissal of petitioner’s §2254 petition as untimely, holding that petitioner’s application for
state post-conviction relief remained “pending” – and therefore tolled the federal limitations period
under §2244(d)(2) – during the sixty period in which he could have appealed the denial of relief to
the state appellate court, even though no appeal was ever filed. 

37) Wilson v. Battles, 302 F.3d 745, 747 (7th Cir. 2002), cert. denied, 538 U.S. 951 (2003).  The
Seventh Circuit rejected petitioner’s contention that his state post-conviction proceedings remained
“pending” for purposes of §2244(d)(2) through the 21 day period during which he could have
moved, pursuant to Illinois Supreme Court Rule 367, for rehearing of the denial of his petition for
leave to appeal.  In reaching this conclusion, the court noted that “[t]he issue of whether a post-
conviction petition is pending for habeas purposes is governed by state law.”  The court also
remarked that “[a]ny provision allowing time for a rehearing petition has no bearing on AEDPA’s
one-year statute of limitations.”

38) Miller v. Dragovich, 311 F.3d 574, 579-581 (3rd Cir. 2002).  In the course of affirming the district
court’s dismissal of the petition in this §2254 case as untimely, the Third Circuit noted that Duncan
v. Walker, 533 U.S. 167 (2001), “‘closed the door on a petition for certiorari [following the denial
of state post-conviction relief] qualifying under §2244(d)(2)’ as a tolling mechanism.” (quoting
petitioner/appellant’s brief).  The court explained that, “[t]o avoid Duncan we would have to hold
that Congress intended to distinguish between the exercise of Supreme Court certiorari jurisdiction
and federal habeas corpus jurisdiction in enacting section 2244(d)(2). Inasmuch as we would not be
justified in reaching that conclusion as it would require us in effect to rewrite section 2244(d)(2) we
are constrained to affirm the order denying Miller’s petition.”  Finally, the court concluded by
recognizing “it is conceivable” that the Supreme Court might grant certiorari in a state post-
conviction case, thereby placing the prisoner in the position of having to file a §2254 petition in
order to satisfy the statute of limitations while his case remained under consideration by the Supreme
Court.  Finding that this possibility does not pose a serious problem, the court observed as follows: 

As a practical matter we doubt that such a situation would be common. In any event,
we think that a district court considering the habeas petition in such circumstances
would stay the proceedings before it pending the Supreme Court's disposition of the
case. . . . Thus we cannot believe our result ever will lead to a habeas decision
inconsistent with a Supreme Court opinion rendered in a parallel proceeding upon
the grant of certiorari to review a decision of a state supreme court.

39) Moore v. Crosby, 321 F.3d 1377, 1381 (11th Cir. 2003). The Eleventh Circuit held that petitioner’s
successful state court motion – filed after the federal limitations period had expired – for leave to
file a belated appeal of the denial of post-conviction relief did not toll the federal limitations period
so as to render petitioner’s §2254 petition timely. The court explained:

[T]he petitioner’s belated appeal motion was not pending during the limitations
period. The statutory tolling provision does not encompass a period of time in
which a state prisoner does not have a “properly filed” post-conviction application
actually pending in state court. A state application filed after expiration of the
limitations period does not relate back so as to toll idle periods preceding the filing
of the federal petition. 

The court concluded by affirming the district court’s dismissal of the petition as untimely.

40) Brown v. Poole, 337 F.3d 1155, 1158-1159 (9th Cir. 2003).  A majority of the Ninth Circuit panel
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rejected the state’s assertion that the petition was untimely because petitioner was not entitled to
statutory tolling during a period in which her state habeas proceedings had been voluntarily taken
“off calendar” while her parole request was pending.  The majority stated: 

Brown had not abandoned her claim for post-conviction relief during this period;
she had merely asked that it be taken off calendar for what no one has argued were
other than legitimate reasons. No lower court has found that she was not making
‘proper use of state court procedures,’ Nino v. Galaza, 183 F.3d 1003, 1006 (9th
Cir.1999) nor that in pursuing her application for habeas relief she was not
“properly pursuing [her] state collateral remedies,” Welch v. Newland, 267 F.3d
1013, 1016-17 (9th Cir.), mandate stayed, 269 F.3d 1124 (2001) (emphasis added),
during the period during which her petition remained in the Superior Court,
although not on calendar. We are not barred from hearing her petition on collateral
review.

41) Rouse v. Lee, 339 F.3d 238 (4th Cir. 2003) (en banc), cert. denied, 541 U.S. 905 (2004).  In this
North Carolina capital case involving a substantial allegation of juror bias, the en banc Fourth
Circuit affirmed the district court’s dismissal of petitioner’s §2254 petition on the ground that it was
filed one day late.  The court began by rejecting petitioner’s contentions that he should receive
statutory tolling for twenty days for issuance of the mandate following the state court’s denial of his
petition for writ of certiorari, 339 F.3d at 244, and for the period during which he could have sought
rehearing of the denial of his state court petition for writ of certiorari, 339 F.3d at 245.  The court
likewise rejected petitioner’s argument that FRCP 6(e) should apply to extend the limitations period
by three days to account for the time between the state court’s issuance of the final order in his case
and counsel’s receipt of notice of that order.  339 F.3d at 245-246.  The court then went on to reject
petitioner’s request for equitable tolling based on his attorney’s mistake in calculating the limitations
period.

42) Biggs v. Duncan, 339 F.3d 1045 (9th Cir. 2003).  Affirming the district court’s dismissal of
petitioner’s §2254 petition as untimely, the Ninth Circuit held that petitioner did not have a state
court application “pending,” and therefore was not entitled to statutory tolling under §2244(d)(2),
during the time between the conclusion of his first full round of collateral review in California state
courts, and the start of a second round of such review in the same courts. 

43) Delhomme v. Ramirez, 340 F.3d 817, 820 (9th Cir. 2003) (per curiam).  The Ninth Circuit reversed
the district court’s dismissal of petitioner’s §2254 petition as untimely, and found that petitioner’s
filing of multiple additional California state habeas petitions while his initial round of state habeas
review was pending had no effect on his right to statutory tolling.  The court explained:

 The period that an application for post-conviction review is pending is not affected
or “untolled” merely because a petitioner files additional or overlapping petitions
before it is complete. Rather, each time a petitioner files a new habeas petition at
the same or a lower level, as Delhomme did here, the subsequent petition has no
effect on the already pending application, but triggers an entirely separate round of
review. . . . Thus, the first round of review remains pending, and tolling does not
end until that round is completed at the California Supreme Court, as long as the
petitioner does not delay unreasonably, even if the petitioner begins a new round
while that round is still pending.

44) Abela v. Martin, 348 F.3d 164 (6th Cir. 2003) (en banc), cert. denied sub nom. Caruso v. Abela, 
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541 U.S. 1070 (2004).  In this Michigan manslaughter case, the en banc Sixth Circuit addressed the
availability of statutory tolling under §2244(d)(2) for the time during which a petition for writ of
certiorari in the United States Supreme Court seeking review of the denial of state post-conviction
relief was pending or could have been filed.  By a vote of 6 to 5, the court held that tolling is
available in both circumstances.  After acknowledging the weight of court of appeals authority to
the contrary, the majority, following the reasoning of Judge Berzon’s dissenting opinion in White
v. Klitzkie, 281 F.3d 920 (9th Cir. 2002), and relying on Clay v. United States, 537 U.S. 522 (2003),
Carey v. Saffold, 536 U.S. 214 (2002), and Duncan v. Walker, 533 U.S. 167 (2001), explained as
follows with respect to cases in which a certiorari petition is actually filed in the Supreme Court:

We believe that a petition for certiorari from a state court’s denial of an application
for habeas corpus necessitates that the application is still pending, because it is “‘in
continuance’ or ‘not yet decided.’” [(quoting dictionary definitions)]. The focus of
section 2244(d)(2) is not on the court in which the application is pending but on the
application itself. As long as the petition for certiorari involves an application for
state court relief, section 2244(d)(2) requires that the statute of limitations be tolled.
The court where the application is pending is irrelevant. While Duncan clarified
that “State” modifies “review,” it nowhere asserts that “State” also modifies
“pending.” 

348 F.3d at 170.
Although the question was not presented in this case, the majority also addressed whether

tolling is similarly available “where no [certiorari] petition is actually filed [in the Supreme Court].” 
Relying on Clay’s holding that a federal conviction does not become “final” until the expiration of
time for filing a certiorari petition even if no such petition is filed, and Carey’s determination that
a case remains “pending” between the time of one court’s ruling and the subsequent filing in the next
court, the majority reasoned and concluded as follows:

The only possible basis for distinguishing . . . Clay [from the circumstances here]
is that whereas there, the Court determined that a case does not become “final” . .
. until the conclusion of the time for seeking Supreme Court review, here, a court
would be asked to determine when an application is no longer “pending.” Although
a case may not be “final” until the ninety-day period has expired, the argument
goes, it is no longer "pending" once the state court has actually issued an order. This
argument overlooks the almost tautological point that a case becomes “final” once
it is no longer “pending”; they are but two sides of the same coin. Moreover, in
Carey, the Supreme Court rejected the notion that a case is only “pending” for the
purposes of section 2244(d)(2) until the court issues its order . . . Accordingly,
“pending” should not be construed to refer only to the time a court takes to evaluate
a case at some stage of the post-conviction review process; “pending” also refers
to the time allowed an inmate to file a certiorari petition regardless of whether such
filing actually occurs.

348 F.3d at 172.
Finally, the majority summed up its holding as follows:  “[W]e hold that under section

2244(d)(2), the statute of limitations is tolled from the filing of an application for state post-
conviction or other collateral relief until the conclusion of the time for seeking Supreme Court
review of the state’s final judgment on that application independent of whether the petitioner
actually petitions the Supreme Court to review the case.” 348 F.3d at 172-173.

The dissent acknowledged that “[t]he position espoused by the majority sounds good,” but
characterized it as “a stretch of the law.” 348 F.3d at 173.  The dissent went on to emphasize that
“there is no Circuit authority in Abela’s favor,” and briefly touched upon the distinctions between
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the issues in this case and in Duncan and Clay.

45) Jones v. Nagle, 349 F.3d 1305, 1308 (11th Cir. 2003).  The Eleventh Circuit reversed the dismissal
of petitioner’s §2254 petition as untimely in this Alabama drug case, finding that the petition was
in fact timely through a combination of statutory and equitable tolling.  As to statutory tolling, the
court held that petitioner’s second Rule 32 petition (Alabama’s state post-conviction review
procedure) remained “pending” through the 42 day period in which he could have filed notice of
appeal, even though no such notice was filed.  

46) Welch v. Carey, 350 F.3d 1079 (9th Cir. 2003) (en banc), cert. denied, 541 U.S. 1078 (2004).  The
en banc Ninth Circuit unanimously affirmed the district court’s dismissal of petitioner’s §2254
petition as untimely.  After establishing that “the circumstances under which a state petition will be
deemed ‘pending’ for purposes of 28 U.S.C. §2244(d)(2) is a federal question,” 350 F.3d at 1080,
the court found that “under no rational reading or construction of §2244(d)(2) can it be said that
Welch had anything pending” during the four and one half year interval between a lower court’s
denial of relief on his first state habeas petition and the filing of his second state habeas petition,
raising different claims, in the California Supreme Court, 350 F.3d at 1082.  The court further noted
that its decision was “fully consonant with” Carey v. Saffold, 536 U.S. 214 (2002), because, unlike
in the petitioner in that case, “Welch’s petitions constituted two different ‘applications,’ not one.” 
350 F.3d at 1083.  “To hold otherwise, as Welch’s counsel conceded at oral argument, would be to
grant federal tolling to a state prisoner in California . . . even if he were to wait thirty years between
the denial of his petition in one court and the filing of a petition on different grounds in a higher
court.” 350 F.3d at 1083.

47) Garcia v. Shanks, 351 F.3d 468, 472 (10th Cir. 2003).  Affirming the dismissal of petitioner’s
§2254 petition as untimely, the Tenth Circuit declined petitioner’s request that it construe “pending”
within the meaning of §2244(d)(2) “to include the time necessary for a petitioner to receive notice
of a state court’s decision” on an application for state collateral relief.  “Because the notice rule
advocated by Garcia conflicts with the plain language of §2244(d)(2),” the court stated, “we decline
to adopt it.”  The court went on to note that its “conclusion is in accord with that of other circuits
that have refused to adopt a notice rule.” (citing Donovan v. Maine, 276 F.3d 87, 92 (1st Cir.2002);
Geraci v. Senkowski, 211 F.3d 6, 9 (2nd Cir.2000)).

48) Grillette v. Warden, Winn Correctional Center, 372 F.3d 765, 775-76 (5th Cir. 2004).  The Fifth
Circuit held that petitioner’s state post-conviction application for supervisory writ was pending even
though petitioner did not file the writ within the thirty day period allotted by state rule, and did not
obtain a definite return date within the thirty day period as required by state rule.  The state rules also
prevent a judge from considering a writ not filed within the stated time unless a showing is made that
the delay in filing was not due to the applicant’s fault.  Here, petitioner presented evidence that (1)
his trial record was misplaced by the clerk’s office for almost one year and was not produced until
petitioner obtained a court order; (2) petitioner’s trial counsel was in prison at the time for drug
charges and refused to turn over his files; and (3) a letter from the state judge stating that petitioner
provided timely notice of his intent to take a writ on his convictions and that petitioner received
confirmation from the judge that a return date would be set when the documents petitioner required
to produce his writ were located and produced.  The Fifth Circuit also noted that, it was the trial
court’s duty to set the return date of a reasonable time, not to exceed thirty days, which the judge
failed to do.  In finding that petitioner’s state proceedings remained pending, the Fifth Circuit
examined a considerable amount of state case law to determine that the state did not strictly apply
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its rule when the delayed filings occurred through no fault of the applicant.  The court also noted that
no state court ever addressed the timeliness of petitioner’s filings, but instead simply addressed his
claims on the merits.  In fact, the state rule prevents a court from considering the merits of the claims
in an untimely writ unless the delay was not due to the applicant’s fault.  The Fifth Circuit therefore
deduced that implicit in the state court’s decisions on the merits was a finding that the delay was not
caused by petitioner.  The court went on to conclude that petitioner’s application for state writ was
never untimely and remained pending “from May 19, 1999, when the otherwise applicable 30-day
deadline expired, to May 11, 2001, when the [state supreme court] denied his writ application.” 

49) Serrano v. Williams, 383 F.3d 1181 (10th Cir. 2004).  Relying on its decision in Gibson v. Klinger,
232 F.3d 799 (10th Cir. 2000) (limitations period is tolled during period in which petitioner could
have pursued state court appeal), the Tenth Circuit held that petitioner’s New Mexico state post-
conviction application remained “pending” for §2244(d)(2) purposes during the fifteen day period
in which he could have sought rehearing of the denial of certiorari by the state supreme court
pursuant to N.M.R.App.P. 12-402(b).  Crediting petitioner with this extra time, the court reversed
the district court’s dismissal of his petition as untimely and remanded for further proceedings.

50) Nix v. Secretary for the Department of Corrections, 393 F.3d 1235, 1237 (11th Cir. 2004) (per
curiam), cert. denied sub nom. Crosby v. Nix, 545 U.S. 1114 (2005).  With little discussion, the
Eleventh Circuit reversed the district court’s dismissal of petitioner’s pro se §2254 petition as
untimely, finding that the district court erred in failing to deem his Florida motion to correct sentence
“pending” through the time in which petitioner could have sought rehearing of its denial.  After
noting that the state had not disputed petitioner’s contention on this point, the court observed that,
“[b]ecause a motion for state court rehearing falls within the category of ‘State post-conviction or
other collateral review,’ it was error for the district court to have failed to toll the statute of
limitations during the time Nix appealed the denial of his motion to correct sentence.” 

51) Lawrence v. Florida, 421 F.3d 1221, 1225 (11th Cir. 2005), aff’d, 549 U.S. 327 (2007).  The
Eleventh Circuit affirmed the dismissal of petitioner’s §2254 petition as untimely in this Florida
capital case.  The timeliness of the petition turned initially on whether the limitations period was
tolled during the pendency of a petition for writ of certiorari seeking review of the state courts’
refusal to grant post-conviction relief.  The Eleventh Circuit observed that it was “puzzled” by the
district court’s grant of a COA on that issue, and went on to state that the “district court should not
have issued a COA on the statute of limitations issue because binding circuit precedent clearly
disposed of the issue.”

52) Payne v. Kemna, 441 F.3d 570, 571 (8th Cir. 2006). Treating the question of when petitioner’s
Missouri post-conviction relief action ceased to be “pending” for purposes of §2244(d)(2) as “a
matter of federal law” requiring “an examination of the state court procedures,” the Eighth Circuit
held, pursuant to established Missouri appellate case law, that post-conviction relief proceedings do
not conclude until the appellate court issues its mandate. See also Johnson v. Kemna, 451 F.3d 938
(8th Cir. 2006) (applying Payne;  vacating dismissal as untimely and remanding). 

53) Gaston v. Palmer, 447 F.3d 1165, 1167 (9th Cir. 2006), cert. denied, 549 U.S. 1134 (2007).  Acting
in light of the Supreme Court’s recent decision in Evans v. Chavis, 546 U.S. 189 (2006), the Ninth
Circuit granted panel rehearing in this California case, revised its prior opinion finding petitioner’s
§2254 petition timely, and affirmed the district court’s dismissal of the petition as untimely.  After
summarizing the various time gaps between petitioner’s six state habeas petitions, the court held as
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follows: 
Given the length of the delays between Gaston’s filings in the California state
courts, given the lack of a clear statement by the California legislature or the
California courts that Gaston’s delays are “reasonable,” and given the lack of
explanation or justification for the delays, we now hold that Gaston is not entitled
to “gap” tolling for the delays described above of 15 months, 18 months, and 10
months.  

54) Faulks v. Weber, 459 F.3d 871, 874 (8th Cir. 2006).  The Eighth Circuit affirmed the dismissal of
petitioner’s §2254 petition as untimely in this non-capital South Dakota case, rejecting petitioner’s
contention that his state post-conviction proceedings remained “pending” for purposes of
§2244(d)(2) during the twenty day rehearing period following the state supreme court’s denial of his
request for a certificate of probable cause to appeal.  The relevant state statute, South Dakota
Codified Laws §15-30-4, provided that “‘a petition for the rehearing of a cause heard on appeal to
the Supreme Court may be served and filed within twenty days after the date of filing of the formal
opinion or the order of summary disposition.’” (emphasis by the court).  Examining this language,
the Eighth Circuit concluded that “[t]he procedure for filing a petition for rehearing under §15-30-4
was not available to Faulks because he would have been seeking ‘rehearing’ of a cause that was
never heard on appeal in the first place.” As a result, petitioner’s state post-conviction proceedings
could not have remained pending through the statutory rehearing period. 

55) Cramer v. Secretary, Department of Corrections, 461 F.3d 1380, 1383 (11th Cir. 2006) (per
curiam).  The Eleventh Circuit reversed the district court’s dismissal of petitioner’s §2254 petition
as untimely, finding that petitioner was entitled to tolling under §2244(d)(2) for the 30 day period
during which he could have appealed the state court’s denial of his motion to correct sentence under
Fla. R. Crim. P. 3.800(a).  Relying on Carey v. Saffold, 536 U.S. 214 (2002), and Evans v. Chavis,
546 U.S. 189 (2006), the court reasoned as follows: 

Nothing in the caselaw dictates that the appeal must be taken for the claim to remain
pending. Moreover, logic dictates that the claim is pending regardless of whether
the inmate actually files the notice of appeal. ‘Pending’ refers to the continuation
of the process, or the time until the process is completed.  The process is not
complete until there is no other avenue the prisoner could pursue. Thus, the claim
remains pending until the time to seek review expires. 

(internal citation omitted). 

56) Hemmerle v. Schriro, 495 F.3d 1069, 1077 (9th Cir. 2007), cert. denied, 555 U.S. 829 (2008).  In
the course of affirming the dismissal of petitioner’s §2254 petition as untimely, the Ninth Circuit
held that Arizona state post-conviction relief proceedings conclude for purposes of §2244(d)(2)
“pending” requirement on the date the Arizona Supreme Court denies review, and not on the later
date on which the record is returned to the lower court pursuant to Ariz. R. Crim. P. 32.9(h).

57) McMillan v. Secretary for the Department of Corrections, 2007 WL 4258652 at *3 (11th Cir. Dec.
6, 2007) (per curiam) (unpublished).  Affirming the dismissal of petitioner’s §2254 petition as
untimely, the Eleventh Circuit held as follows with respect to petitioner’s argument that the
limitations period was tolled between the expiration of his time to appeal the denial of state post-
conviction relief and his subsequent request for an out-of-time appeal:

[W]e reject the argument that a state post-conviction motion remains "pending"
after the standard time to file an appeal expires merely because a state provides a

St. of Lims -- "Pending" 377 -- CTA



procedure for seeking an out-of-time appeal in special circumstances or because a
state court ultimately grants a petition for an out-of-time appeal.

58) Day v. Hall, 528 F.3d 1315 (11th Cir. 2008) (per curiam).  The Eleventh Circuit reversed the
district court’s dismissal as untimely of petitioner’s §2254 petition challenging the denial of parole
in this Georgia rape, burglary and assault case.  In recalculating the limitations period, the Eleventh
Circuit, inter alia, treated petitioner’s administrative appeal of the denial of parole as a petition for
mandamus warranting tolling under §2244(d)(2), and credited petitioner for tolling during the 30 day
period in which he could have appealed the denial of the administrative appeal and a second request
for mandamus relief.

59) Streu v. Dormire, 557 F.3d 960 (8th Cir. 2009). Having determined that petitioner’s motion to
reopen his non-capital Missouri state post-conviction proceedings was of a type capable of triggering
§ 2244(d)(2), the Eighth Circuit examined the periods during which it was “pending.” 557 F.3d at
965.  First, relying on Williams v. Burton,  299 F.3d 981 (8th Cir. 2002), the court found that the
motion remained pending from the date of filing through the time during which petitioner could have
filed notice of appeal of its denial, even though no such notice was filed.  Applying “similar logic,”
the court next concluded that petitioner’s “motion to reopen was ‘pending’ between ... the date on
which his motion for leave to file an untimely appeal was granted, and ... the date on which the court
of appeals issued its mandate affirming the denial of Streu’s motion to reopen.”  557 F.3d at 966. 
“Although Streu did not file a notice of appeal until [seventeen days after his request to file an
untimely appeal was granted,]” the court added, “the motion to reopen became ‘pending’ again ...
when the time for appeal was renewed.”  557 F.3d at 966.  In reaching these conclusions, the court
also noted that the period between the expiration of the original time for filing notice of appeal and
petitioner’s request for leave to file an untimely appeal was not eligible for tolling under §
2244(d)(2), and that the Supreme Court’s recent decision in Jiminez v. Quarterman, 555 U.S. 113
(2009), does not suggest otherwise.

60) Steen v. Schuetzle, 2009 WL 1228568 (8th Cir. May 7, 2009) (per curiam) (unpublished). 
Relying on its decision in Payne v. Kemna, 441 F.3d 570 (8th Cir. 2006) (Missouri post-conviction
proceedings remain pending for purposes of § 2244(d)(2) until issuance of state appellate court’s
mandate), and on the North Dakota Supreme Court’s statement that “an action is ‘not finally
determined, or completed’ until the mandate issues,” the Eighth Circuit held that petitioner’s second
North Dakota state post-conviction application remained pending until the state court denied
rehearing and its mandate issued.  Because the district court dismissed the petition as untimely
without crediting petitioner for the time spent awaiting the denial of rehearing, the Eighth Circuit
reversed and remanded for further proceedings. 

61) Windland v. Quarterman, 578 F.3d 314, 317 (5th Cir. 2009). In this non-capital Texas murder case,
the Fifth Circuit held that “a state petition for habeas relief is ‘pending’ for AEDPA tolling purposes
on the day it is filed through (and including) the day it is resolved.” After applying this rule to
petitioner’s case and concluding that the district court must have excluded either the first or last day
on which his state habeas petition was pending, the court reversed the district court’s determination
that the petition had been filed one day late and remanded the case for further proceedings.

62) Sherwood v. Prelesnik, 579 F.3d 581, 587 (6th Cir. 2009). The Sixth Circuit reversed the dismissal
of petitioner’s § 2254 petition as untimely in this Michigan criminal sexual assault case, finding that
the petition should be deemed timely based on a combination of statutory and equitable tolling.  With
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regard to the former, the court held that petitioner’s state post-conviction proceedings remained
“pending” for purposes of § 2244(d)(2) until the Michigan Supreme Court denied his timely motion
for reconsideration of its earlier order denying leave to appeal the denial of post-conviction relief. 

63) Saunders v. Senkowski, 587 F.3d 543, 549 (2nd Cir. 2009) (per curiam), cert. denied sub nom.
Saunders v. Artus, 562 U.S. 1169 (2011). The Second Circuit affirmed the dismissal as untimely
of petitioner’s § 2254 petition challenging his New York convictions for kidnapping, endangering
the welfare of a child, escape and assault. In reaching this conclusion, the court of appeals rejected
petitioner’s contention that his state postconviction relief proceedings should be treated as having
remained pending for purposes of § 2244(d)(2) until the expiration of the 30 day period in which he
could have sought (but did not) reconsideration of the New York Court of Appeals’ denial of his
request for leave to appeal. Relying on the language of the statute and its own prior decisions, the
Second Circuit held that “the one-year AEDPA limitations period is not tolled by the thirty-day
period in which the petitioner could have filed, but did not file, a motion for reconsideration of the
New York State court's denial of his post-conviction motion under New York Criminal Procedure
Law § 440.10.” The court went on to reject petitioner’s additional contention that tolling under §
2244(d)(2) should be extended “for the five-day period ... allowed by New York law to account for
the delay in receiving service by mail.”  After noting that this argument was foreclosed by Geraci
v. Senkowski, 211 F.3d 6 (2nd Cir. 2000), the court explained that “[s]ervice-by-mail rules affect the
date upon which the order is deemed to have been served, not the date upon which it is considered
filed. Because this Court has held that a motion ceases to be ‘pending’ for the purposes of AEDPA
on the date of filing, Saunders’s argument is without merit.”

64) Griffith v. Rednour, 614 F.3d 328 (7th Cir. 2010), cert. denied, 563 U.S. 1032 (2011).  Relying on
its decision in Fernandez v. Sternes, 227 F.3d 977 (7th Cir. 2000), the Seventh Circuit rejected
petitioner’s contention that his state post-conviction proceedings remained “pending” following the
expiration of time to petition for leave to appeal because the state appellate court accepted his
petition, accompanied by a motion to do so “instanter,” two weeks late.  While the Seventh Circuit
did treat the belated petition for leave to appeal as “properly filed” for purposes of § 2244(d)(2), it
refused to overlook the two week interval that preceded its submission, explaining that “[o]nce a
petition has stopped ‘pending,’ nothing a state court does will make it ‘pending’ during the time after
the federal clock began to run and before another paper is filed in state court.” 614 F.3d at 330.  The
Seventh Circuit went on to affirm the dismissal of petitioner’s § 2254 petition on the ground that it
had been filed 13 days late.

65) Maxwell v. Roe, 628 F.3d 486 (9th Cir. 2010), cert. denied sub nom. Cash v. Maxwell, 565 U.S.
1138 (2012).  Before granting relief on petitioner’s false testimony and Brady v. Maryland claims
in this non-capital California multiple-murder case (known in the media at the time as the “Skid Row
Stabber” case), the Ninth Circuit considered the state’s argument that the federal petition was
untimely because a 14 month gap between the denial of state habeas relief by a lower court and the
filing of a subsequent petition for state habeas relief with the California Supreme Court was not
“reasonable” under state law, and therefore could not support tolling of the federal limitations period
under § 2244(d)(2).  Rejecting the state’s contention, the Ninth Circuit explained that “the California
Supreme Court considered the petition on the merits, which at least suggests it considered the
petition timely,” and that the extraordinary volume of transcripts, exhibits and pleadings amassed
in the case by the time the final state habeas petition was filed by then-pro bono counsel provided
“a compelling justification for [the 14 month] delay.”  628 F.3d at 496; see also id. at 497 (“[B]ased
on the need to review the voluminous record, to conduct legal research of complex claims, to address
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the Superior Court’s lengthy decision, to incorporate the findings of the two-year evidentiary
hearing, and to redraft the original habeas corpus petition, Maxwell’s delay was reasonable in this
case.”).

66) Watts v. Brewer, 2011 WL 818144 (5th Cir. Mar. 4, 2011) (per curiam).  In this interlocutory
appeal by the state, the Fifth Circuit affirmed the district court’s determination that petitioner’s §
2254 was timely.  The dispute turned on whether petitioner’s state post-conviction proceedings
concluded – and ceased to be “pending” for § 2244(d)(2) purposes – on the date the Mississippi
Supreme Court denied discretionary review, or when the mandate to that effect issued 21 days later. 
After surveying relevant state law, the Fifth Circuit concluded that “an appeal is pending in the
Mississippi court until the mandate is issued,” and that the district court had correctly credited
petitioner with statutory tolling through issuance of the mandate in his case. 

67) Rogers v. Ferriter, 796 F.3d 1009 (9th Cir. 2015).  In this sexual assault case, the Ninth Circuit held
that a request for modification of sentence submitted to the Sentence Review Division pursuant to
Montana law remains “pending” for § 2244(d)(2) purposes while it is held in abeyance as the
prisoner pursues other state court remedies.  See 796 F.3d at 1015 (comparing Montana’s procedure
to federal habeas stay-abeyance procedure under Rhines v. Weber, 544 U.S. 269 (2005), and finding
“no reason why, if a federal habeas petition is ‘pending’ [while stayed], a state application for
sentencing review is not ‘pending’ in analogous circumstances”).

68) Scarber v. Palmer, 808 F.3d 1093 (6th Cir. 2015), cert. denied, 137 S.Ct. 37 (2016).  The Sixth
Circuit panel affirmed the dismissal of the § 2254 petition as untimely in this Michigan murder case
after rejecting petitioner’s contention that § 2244(d)(2) entitled him to tolling for the three-week
period during which he could have moved for reconsideration of the Michigan Supreme Court’s
denial of leave to appeal the denial of post-conviction relief, but did not.  The court explained:

We hold that the limitation period resumed running the day after the Michigan
Supreme Court upheld the denial of Scarber’s request for leave to appeal. AEDPA’s
limitation period begins to run after “the expiration of the time for seeking [direct
review].” § 2244(d)(1)(A) (emphasis added). In contrast, it is tolled when “a
properly filed application for State post-conviction or other collateral review ... is
pending.” § 2244(d)(2) (emphasis added). “The linguistic difference is not
insignificant.”  Lawrence v. Florida, 549 U.S. 327, 334, (2007). Congress instructed
that the limitation period commences only after “the time for seeking” direct review
has expired. That language covers situations where a defendant may, but does not,
petition for certiorari.  Such was the case here. Congress was less forgiving when
it came to tolling during collateral review, requiring a “properly filed application”
to be “pending” before the state court. Such was not the case here. ... [T]he AEDPA
limitation period does not stop running for a petitioner who had the opportunity to,
but did not, file a motion for reconsideration. 

808 F.3d at 1095-96 (additional citations omitted); see also id. at 1097 (“After it has been tolled, the
AEDPA statute-of limitations clock resumes when a final order issues, not when the court’s mandate
takes effect or the petitioner receives notice.”).  In reaching this conclusion, the court also made clear
that, “[i]f Scarber had resuscitated his petition by seeking reconsideration, the limitation period
would have been tolled because an application for state review would still have been pending.” Id.
at 1096; see also id. (“Section § 2244(d)(2) burdens the petitioner with the responsibility of
preserving a ‘pending’ status of review by appealing (or, as was the case here, moving for
reconsideration of) an otherwise final state-court order. Its language instructs on how to do so:
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‘properly fili[ing]’ an application for review.”).  
Finally, the Sixth Circuit acknowledged that its decision in this case contributed to an

existing circuit split.  See 808 F.3d at 1097 (collecting cases).

69) Quatrine v. Berghuis, 2016 WL 1457878 (6th Cir. April 12, 2016) (unpublished), cert. denied,
137 S.Ct. 664 (2017).  Relying on its recent decision in Scarber v. Palmer, 808 F.3d 1093 (6th Cir.
2015), the Sixth Circuit panel held that the limitations period was not “statutorily tolled [pursuant
to 28 U.S.C. § 2244(d)(2)] for the time during which [petitioner] could have appealed the denial of
his post-conviction motions ... but did not.” 2016 WL 1457878 at *2; see also id. (“Because Quatrine
did not file a timely appeal, or any appeal at all, of the denial of his motions for relief from
judgment, the limitations period was not tolled after the state trial court denied his post-conviction
motions ....”).  In response to petitioner’s contention that “other circuits have held that a
post-conviction motion is considered ‘pending’ through the expiration of the time for filing an appeal
even if an appeal is never filed,” the Sixth Circuit maintained that “Scarber requires a petitioner to
preserve pending status by filing a motion for reconsideration or, in this case, a post-conviction
appeal, and expressly rejects the contrary decisions of other circuits.” Id. at *3.  Applying this
construction of § 2244(d)(2), the court concluded by affirming the district court’s order dismissing
the § 2254 petition as untimely. 

70) Dolphy v. Warden, 823 F.3d 1342 (11th Cir. 2016) (per curiam).  The Eleventh Circuit held that,
“for purposes of § 2244(d)(2), when the Georgia Supreme Court denies a state habeas petitioner’s
application for a certificate of probable cause, the petitioner’s proceedings remain ‘pending’ until
the Court issues the remittitur for the denial.”  823 F.3d at 1345; see also id. (noting that “the state’s
procedural rules” dictate when “state habeas proceedings become complete,” and explaining that
Georgia’s rules set completeness at issuance of the remittitur).  Applying that rule, the court reversed
the dismissal of the petition in this case and remanded for further proceedings. 
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A. STATUTE OF LIMITATIONS 

8. PENDING

DISTRICT COURT CASES:

1) United States ex rel. Gonzalez v. DeTella, 6 F.Supp.2d 780, 782 (N.D.Ill. 1998).  The court rejected
petitioner’s contention that the statute of limitations was tolled during the ninety day period in which
he could have sought certiorari review in the United States Supreme Court of the state appellate
court’s refusal to grant leave to appeal the denial of post-conviction relief. Rather, the court held that
“a post-conviction petition is properly considered ‘pending’ while review of its denial is pending
before a state court.”

2) Neal v. Ahitow, 8 F.Supp.2d 1117, 1119-20 (C.D.Ill. 1998).  On reconsideration of its previous
order dismissing petitioner’s §2254 petition, the court found that “once a post-conviction relief
petition is initially filed in State court then that petition is ‘pending’ for purposes of section
2244(d)(2) as long as the state court or the state post-conviction procedures allow for review. . . .
Accordingly, although Petitioner allowed over nine months to elapse after the Illinois Appellate
Court reviewed his post-conviction relief petition before he sought leave to appeal to the Illinois
Supreme Court, his petition was still ‘pending’ within the meaning of section 2244(d)(2) since the
Illinois Supreme Court ultimately granted Petitioner leave to appeal.” 

3) Davis v. Keane, 9 F.Supp.2d 391, 392-93 (S.D.N.Y. 1998).  The court held as follows with regard
to when a state post-conviction petition is “pending” for purposes of §2244(d)(2):

This Court finds that the plain language of Section 2244(d)(2) as well as basic
policies underlying federal habeas review of state convictions both support
excluding time from the date that the application for state collateral review or post-
conviction relief is properly filed until such time as the application is finally
decided, including time while an appeal of the application is pending. A common
sense interpretation of the word "pending" is that it encompasses the pendency of
both the initial filing for state collateral review as well as the appeal of the denial
of any such application. Moreover, two of the overriding policy goals of limitations
on the availability of federal habeas relief--the encouragement of state court
exhaustion and the discouragement of successive petitions -- also support excluding
time until state collateral review is decided finally upon appeal.

4) United States ex rel. Morgan v. Gilmore, 26 F.Supp.2d 1035 (N.D.Ill. 1998).  The court first
rejected as “patently meritless” the state’s contention that the time spent pursuing unsuccessful state
court appeals of the denial of state post-conviction relief should not toll the statute of limitations.
26 F.Supp.2d at 1037.

5) Blasi v. Attorney General of the Commonwealth of Pennsylvania, 30 F.Supp.2d 481, 486
(M.D.Pa. 1998).  The court appeared to extend the period during which the statute of limitations
would be tolled under §2244(d)(2) to include the ninety days in which petitioner could have sought
certiorari review by the U.S. Supreme Court, stating: “. . . the statute did not begin to run until 90
days after allocatur was denied on appeal from denial of the PCRA petition.”
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6) Duncan v. Griener, 1999 WL 20890 at *3-4 (S.D.N.Y. Jan. 19, 1999). The court held that a
motion should be considered ‘pending’ under §2244(d)(2) from the time it is first filed until the time
a final decision has been made on its merits, including the time it is pending on appeal.”

 
7) Hudson v. Jones, 35 F.Supp.2d 986, 988 (E.D.Mich. 1999).  The court rejected the state’s

contention that the time between stages of state post-conviction litigation should be counted against
petitioner’s one year limitations period, concluding instead that petitioner was entitled to continuous
tolling pursuant to §2244(d)(2) from initial filing of the state post-conviction application through
final review by the state’s highest court.

8) Matthews v. Abramajtys, 39 F.Supp.2d 871, 874 (E.D.Mich. 1999).  The district court held that
“[a]ssuming that an application [for state post-conviction relief] is properly filed under the state
court’s procedural rules, it remains ‘pending’ during the intervals between stages of the state court
proceedings” for purposes of calculating the statutory tolling available under §2244(d)(2).  To hold
otherwise, the court explained, would mean that “a person could be foreclosed from seeking federal
habeas relief despite having complied with all of a state’s procedural rules in the course of
exhausting state court remedies.”

9) Rice v. Trippett, 63 F.Supp.2d 784, 786 (E.D.Mich. 1999).  Denying the state’s motion to dismiss
petitioner’s §2254 petition, the court held that, “[a]ssuming that an application is properly filed
under the state court’s procedural rules, it remains ‘pending’ during the intervals between stages of
the state court proceedings.”

10) United States ex rel. Noel v. Clark, 74 F.Supp.2d 800, 802 (N.D.Ill. 1999).  Denying the state’s
motion to dismiss the petition as untimely, the court held that “the limitations period began to run
. . . when the time expired for [petitioner] to seek review in the Illinois Supreme Court of the
decision on his state habeas petition, . . ., but the clock stopped . . . when he sought permission to
file a late petition [for leave to appeal], and remained stopped [until] . . . the state Supreme Court
denied [petitioner] leave to appeal [after having granted permission seek that leave late].” 
Explaining its decision to toll the limitations period while petitioner sought permission to file a late
petition for leave to appeal, the court stated that “[t]he state of Illinois allows motions like
[petitioner’s].  It would be inappropriate to refuse to toll the limitations period in view of the state’s
policies as to post-conviction review.”  

11) Rodgers v. Angelone, 113 F.Supp.2d 922, 928 (E.D.Va. 2000), appeal dismissed, 246 F.3d 667
(4th Cir. 2001).  The district court held that, in Virginia, tolling under §2244(d)(2) is not available
during the “state’s statutory three-month period between the filing of a notice of appeal [of the denial
of state habeas relief] and the deadline for the filing of the actual petition for appeal, where, as here,
no petition for appeal is filed during that period.”

12) Romero v. Roe, 130 F.Supp.2d 1148, 1149-1150 (C.D.Cal. 2001).  The district court denied the
state’s motion to dismiss petitioner’s §2254 petition on the ground that petitioner was not “‘properly
pursuing his state post-conviction remedies’ during the fifteen-month gap between the disposition
of his habeas petition before the California Court of Appeals and the filing of a successive petition
in the California Supreme Court.” Interpreting the Ninth Circuit’s decision in Nino v. Galaza, 183
F.3d 1003 (9th Cir. 1999) – which read §2244(d)(2) to provide tolling during the “interval between
the disposition of a . . . post-conviction petition and the filing of a successive petition at the next
state appellate level” – the district court found the “key question” to be “whether a particular petition
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was resolved on the merits by the state court, not on [sic] the particular length of time between the
disposition of the earlier petition and the filing of the next.”  The court continued:  “If the successive
petition is held to be untimely by the state court, then it was not a ‘properly filed application ...’ ...
and therefore not tolling, Nino or otherwise, is appropriate.  Such a determination is for the state, not
the federal, courts to make.”  Finally, expressing its confidence that this rule “would not lead to the
catastrophic scenarios envisioned by the respondent,” the court pointed out that petitioner “got
lucky” when the state supreme court “denied his successive petition on the merits,” but “[o]ther
prisoners who seek to follow his example do so at their own peril.”

13) United States ex rel. Smith v. Sternes, 169 F.Supp.2d 886, 888 (N.D.Ill. 2001).  The district court
held that petitioner’s state post-conviction proceedings remained “pending” for purposes of §
2244(d)(2) until the Illinois Supreme Curt denied his “Motion for Leave to File a Motion for
Reconsideration” of that court’s previous order denying him leave to appeal.  

14) Coleman v. Davis, 175 F.Supp.2d 1109, 1111 (N.D.Ind. 2001).  The district court held that
petitioner’s state application for post-conviction relief was rendered retroactively “pending” for
purposes of § 2244(d)(2) by the United States Supreme Court’s order vacating the state supreme
court’s denial of relief and remanding the case for further consideration.  As a result, petitioner was
entitled to statutory tolling through the date of the state supreme court’s denial of rehearing of the
order it entered following reconsideration on remand.

15) Smith v. Sternes, 2004 WL 1613551 at *2 (N.D.Ill. July 16, 2004).  After cautioning the state
against “citing a case without apparently first reading it, and not citing cases that do stand for the
proposition [the state] is espousing,” the district court held that although no district or circuit court
case within the Seventh Circuit addressed the issue, a plain reading of § 2244(d)(2) indicated that
“petitioner’s filing of his post-conviction petition tolled the statute of limitations only after it was
filed, and not retroactively from the date his conviction became final.”

16) Holman v. Cason, 2005 WL 2313879 (E.D. Mich. Sept. 22, 2005).  The district court held that
petitioner’s § 2254 petition seeking relief from a  second degree murder conviction was timely where
petitioner submitted documentation that he filed a motion for reconsideration in the state supreme
court following the denial of his post conviction motion to remand his case for an evidentiary
hearing that is still pending in that court.  Although the district court recognized that a motion for
rehearing did not appear on public dockets, the court was swayed by the stamped copy of the motion
and the certified mail receipt presented by petitioner.  Therefore, the statute of limitations was tolled
during the pendency of this motion.  Citing Abela v. Martin, 348 F.3d 164 (6th Cir. 2003), the
district court further held the limitations period was tolled during the ninety days petitioner could
have sought certiorari review in the United States Supreme Court following the denial of state post-
conviction relief.

17) Simmons v. Bruce, 2005 WL 2367544 at *3 (D. Kan. Sept. 27, 2005), aff’d, 2006 WL 1149480
(10th Cir. May 2, 2006) (unpublished), cert. denied, 549 U.S. 916 (2006).  In this aggravated
robbery case, the district court dismissed petitioner’s §2254 petition as untimely.  The court noted
that it was uncontested that petitioner filed two state court motions to modify his sentence in 1987,
but those motions were not ruled upon by the trial court, and rejected the state’s argument that the
motions were no longer properly filed for tolling purposes because they were stale due to petitioner’s
failure to diligently pursue them.  Nevertheless, the court went on to hold that the limitations period
should be deemed to have begun to run upon the denial of his 1997 state trial court motions, because
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at that point petitioner “had the opportunity to exercise reasonable diligence by renewing any claims
from his 1987 motions when he filed the motions in 1997.” This approach, the court reasoned,
“allows petitioner the benefit of tolling during the time in which a motion was properly filed while
requiring him to exercise reasonable diligence in the pursuit of relief.” 

18) Walton v. Folino, 2005 WL 2850388 (E.D. Pa. Oct. 25, 2005).  Ordering the state to file an answer
addressing the merits of petitioner’s claims, the magistrate rejected the state’s argument that the
petition was untimely. After detailing the lengthy (five years and counting) and bizarre proceedings
in the state court - proceedings which remain pending due to the state courts’ persistent refusal to
acknowledge or act upon the entirety of petitioner’s state post-conviction application, the magistrate
held that the state post-conviction application stopped the federal clock when it was filed in February
2001, and that the clock has never resumed running because his latest appeal remains on the
appellate court’s docket.

19) Barry v. Crews, 2014 WL 6909410 (N.D.Fla. Dec. 9, 2014).  In this Florida burglary of a
conveyance with battery case, the district court held that petitioner’s request for state post-conviction
relief remained pending for § 2244(d)(2) purposes through both of the state circuit court’s orders
striking defective versions of his submissions with leave to amend.  After his judgment became final
on direct review, petitioner filed a timely Rule 3.850 motion with 235 days remaining on the federal
limitations period. The state circuit court found petitioner’s claims facially insufficient, struck the
motion, and gave petitioner thirty days to amend.  Petitioner complied, but the trial court again struck
the motion – this time for lack of a proper oath – and provided another thirty days for amendment. 
Petitioner again complied, and his Rule 3.850 motion was accepted and later denied on the merits.
Later, in federal court, the state argued that the Rule 3.850 motion had not been “pending” during
the periods between the trial court’s orders striking the earlier versions, and that the resulting lack
of tolling rendered the § 2254 petition untimely.  The district court disagreed, finding the state’s
contention “inconsistent” with both “the ordinary meaning of ‘pending,’” 2014 WL 6909410 at *3-4
(citing Carey v. Saffold, 536 U.S. 214 (2002), and Evans v. Chavis, 546 U.S. 189 (2006)), and “the
procedure Florida courts have established for processing ‘facially insufficient’ Rule 3.850 motions,” 
id. at *4.  The court explained that Florida law specifically provided for the strike-with-leave-to-
amend procedure used by the state court in this case, and that, under this approach, “Florida’s state
collateral review process is in continuance, and is not complete, until the state circuit court issues
a final disposition of the motion.” Id. (internal quotations omitted).

20) Cromartie v. Warden, 2014 WL 7384132 at *1 (M.D. Ga. Dec. 29, 2014).  Relying on Day v.
Chatman, 130 Fed.Appx. 349, 350 (11th Cir. 2005), and “clear” Georgia law, the district court held
that a Georgia state habeas petition remains “pending” for § 2244(d)(2) purposes “until ‘the
appellate court has issued the remittitur and it has been received and filed in the clerk’s office of the
court below.’” (quoting Day).  Applying that rule, the court denied the state’s request to dismiss the
§ 2254 petition in this capital case as untimely.

21) Taylor v. Dunn, 2015 WL 5118127 (S.D.Ala. Aug. 28, 2015).  The district court denied the state’s
motion to dismiss the petition as untimely in this Alabama capital case, finding that petitioner’s
appeal of the denial of state post-conviction relief remained “pending” during the fourteen (14) day
interval between the Alabama Court of Criminal Appeals’ (CCA) purported dismissal of the appeal
and petitioner’s timely but unsuccessful request for rehearing of that ruling. The issue arose when
the CCA rejected petitioner’s appeal “for the technical reason that his notice of appeal had been
signed by a New York attorney who had not been granted pro hac vice status in this case,” 2015 WL
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5118127 at *1, and accompanied that rejection with a certificate of judgment purporting to render
the dismissal final.  From there, petitioner filed the unsuccessful rehearing request, later secured a
reversal from the Alabama Supreme Court, lost again on remand before the CCA, and eventually
filed a § 2254 petition in federal court.  In response to the state’s motion to dismiss, the federal
district court framed the “question” as a “narrow legal” one:  “whether the 14-day interval between
the [CCA’s certificate of judgment] and the Application for Rehearing counts against [petitioner]
in the limitations calculus.  If it does not, then the State’s timeliness objection melts away ....” Id.
at *2.  Examining that question, the district court acknowledged the state’s presentation of “ample”
case law supporting the proposition that a certificate of judgment renders an Alabama post-
conviction proceeding final, but declined to treat that authority as “illuminating in the context of
[petitioner’s] particular circumstances.” Id. at *4.  “Regardless of what certificates of judgment
ordinarily mean in Alabama appellate practice,” the court explained, “we know that the [certificate
of judgment] did not mark the proverbial end of the road for [petitioner’s] ... proceedings in state
court.” Id.  After noting “the Eleventh Circuit’s explanation that a claim is ‘pending’ for Section
2244(d)(2) purposes “until the process is completed” and that “[t]he process is not complete until
there is no other avenue the prisoner could pursue,”’” id. at *4, the district court found that in this
case, “neither [petitioner’s] conduct nor that of Alabama’s higher courts supports a conclusion that
[petitioner] had no other avenues available to continue litigating his existing appeal upon entry of
the ... [certificate of judgment],” id. at *5.  The court went on to conclude that the 14-day period
between the certificate of judgment and petitioner’s properly filed request for rehearing “falls within
the expansive definition of ‘pending’ for purposes of AEDPA’s statutory tolling provision,” and that
his federal habeas petition was therefore timely. Id. 
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A. STATUTE OF LIMITATIONS 

9. EQUITABLE TOLLING

COURT OF APPEALS CASES:

1) Calderon v. U.S. Dist. Court for Central Dist. of Cal., 128 F.3d 1283, 1289 (9th Cir. 1997), cert.
denied, 522 U.S. 1099 (1998).  In this mandamus action, the Ninth Circuit stated that “[e]very
relevant signal – from the Act’s plain language, to its legislative history, to its structure -- points in
the same direction: Section 101’s one-year timing provision is a statute of limitations subject to
equitable tolling, not a jurisdictional bar.” Extraordinary circumstances existed in this case where
“lead counsel . . . diligently pursued preparation of [the] petition [but] withdrew after accepting
employment in another state, and much of the work product he left behind was not usable by
replacement counsel – a turn of events over which [petitioner] had no control.” The court also held
that the one year time period “did not begin to run against any state prisoner prior to the statute’s
date of enactment,” and therefore “[n]o petition filed on or before April 23, 1997 . . . may be
dismissed for failure to comply with section 101’s time limit.”

2) Miller v. Marr, 141 F.3d 976, 978 (10th Cir. 1998), cert. denied, 525 U.S. 891 (1998). Citing
Calderon v. United States District Court, 128 F.3d 1283 (9th Cir. 1997), the court stated that
“§2244(d) [the statute of limitations] is not jurisdictional and as a limitation may be subject to
equitable tolling.”

3) Miller v. New Jersey State Department of Corrections, 145 F.3d 616, 617-18 (3rd Cir. 1998).  The
court held that the one year limitations period for filing petitions under §2254 is a statute of
limitations which is subject to equitable tolling. Remanding for consideration of the equitable tolling
question in this case, the court of appeals instructed that “equitable tolling is proper only when the
‘principles of equity would make [the] rigid application [of a limitation period] unfair,’” and that,
“[g]enerally, this will occur when the petitioner has ‘in some extraordinary way . . . been prevented
from asserting his or her rights.’”

4) Davis v. Johnson, 158 F.3d 806, 811-812 (5th Cir. 1998), cert. denied, 526 U.S. 1074 (1999).  The
Fifth Circuit held that “the one-year period of limitations in §2244(d)(1) of AEDPA is to be
construed as a statute of limitations, and not a jurisdictional bar. As such, in rare and exceptional
circumstances, it can be equitably tolled.” The court “assume[d] without deciding, . . ., that the
circumstances of this case justify equitably tolling the one-year statute of limitations, . . .” See
footnote 2. The court did not explain this assumption other than to state that it was “persuaded that
reasonable juries [sic] might differ with regard to equitably tolling the statute of limitations based
on the extraordinary circumstances in this case.” Presumably, the court was referring to petitioner’s
contention that his federal habeas counsel (appointed to replace previous counsel who had become
incapacitated) were not notified of their appointment until approximately one year after it occurred,
by which time the limitations period had run. Additionally, prior to dismissing the petition as time
barred, the district court had granted petitioner several extensions of time in which to file his
petition, which extended the time well beyond the one-year deadline.

5) Calderon v. United States District Court (Kelly), 163 F.3d 530, 541-542 (9th Cir. 1998) (en banc),
cert. denied, 526 U.S. 1060 (1999).  The en banc majority found petitioner eligible for equitable
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tolling on two grounds in this California capital case in which a panel of the Ninth Circuit earlier
found petitioner’s first federal habeas petition time barred. First, the majority found that an order
entered by the district court in 1995 staying the proceedings until a final determination as to
petitioner’s competency could be made “prevented [petitioner’s] counsel from filing a habeas
petition and, in itself, justifies equitable tolling.” Second, observing that a petitioner’s statutory right
to federal habeas counsel “contemplates effective communication between lawyer and client,” the
majority concluded that “[w]here, as here, there is a threshold showing of mental incompetency, a
sufficient showing has been made for equitably tolling the statute of limitations.”

6) Moore v. United States, 173 F.3d 1131, 1134-1135 (8th Cir. 1999).  Relying on a similar
conclusion reached by the Third Circuit with respect to §2244(d)(1), the Eighth Circuit held that “the
one-year time limit for filing §2255 motions is a statute of limitation and not a jurisdictional bar,”
(agreeing with Miller v. New Jersey State Dept. of Corrections, 145 F.3d 616 (3rd Cir. 1998)). 

7) Sandvik v. United States, 177 F.3d 1269, 1271-1272 (11th Cir. 1999) (per curiam).  After
observing that, “like §2244(d), there is every indication that §2255’s [limitations provision] is a
garden-variety statute of limitations, and not a jurisdictional bar that would escape equitable tolling,”
the court held that, “in the proper case §2255’s period of limitations may be equitably tolled.” Here,
however, the court denied petitioner’s request for equitable tolling, explaining that petitioner’s
“motion was late because his lawyer sent it by ordinary mail from Atlanta less than a week before
it was due in Miami,” and “the problem was one that [petitioner’s] counsel could have avoided by
mailing the motion earlier or by using a private delivery service or even a private courier.” 

8) Miles v. Prunty, 187 F.3d 1104, 1107 (9th Cir. 1999).  In this non-capital murder case from
California, the Ninth Circuit reversed the district court’s denial of petitioner’s request for equitable
tolling of the limitations period. Petitioner submitted his petition to prison authorities for mailing
several days before the one year grace period expired, along with a request that a check for the filing
fee be prepared and sent with the petition.  Rather than promptly complying with his instructions,
however, the prison delayed further action until after the grace period expired, at which time the
petition and check were returned to petitioner for remailing.  Petitioner then promptly resubmitted
the petition and check for mailing, only to have the petition dismissed as untimely due to its arrival
well after expiration of the grace period.  In granting his request for equitable tolling, the Ninth
Circuit explained that, “[w]hen external forces, rather than a petitioner’s lack of diligence, account
for the failure to file a timely claim, equitable tolling of the statute of limitations may be appropriate.
* * * Here, as an incarcerated pro se litigant, [petitioner] depended on prison authorities to draw on
his trust account and to prepare a check for the filing fee. He further relied on these same authorities
to mail his check and petition to the district court. Once [petitioner] made his request, any delay on
the part of prison officials in complying with [his] instructions was not with [his] control.”

9) Taliani v. Chrans, 189 F.3d 597, 598 (7th Cir. 1999).  “For reasons which are fully explained in
Davis v. Johnson, 158 F.3d 806, 810-12 (5th Cir. 1998), and to which [the panel] ha[d] nothing to
add,” the Seventh Circuit held that “the one-year deadline [established in §2244(d)] is not
jurisdictional and therefore the judge-made doctrine of equitable tolling is available, in principle at
least (. . .) as Davis v. Johnson holds.”  The court went on to note, however, that §2244(d)(1)
“already contains an equitable-tolling provision, subsection (D),” and that, “[g]iven this and other
express tolling provisions (. . .) it is unclear what room remains for importing the judge-made
doctrine of equitable tolling . . .”  As for petitioner’s contention in this case -- that his lawyer
miscalculated the deadline -- the court found that “under no tenable view of the doctrine did the
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lawyer’s mistake toll the one-year deadline.” 

10) Felder v. Johnson, 204 F.3d 168, 171-173 (5th Cir. 2000), cert. denied, 531 U.S. 1035 (2000).  The
Fifth Circuit panel majority held that petitioner’s ignorance of AEDPA’s creation of a limitations
period due to his prison’s failure to make the statute available through the prison library until
September, 1997 was insufficient to support equitable tolling.  Judge Garza dissented, calling the
majority’s rejection of petitioner’s claim “at least premature,” and suggesting that the proper course
would be to remand the case to the district court to permit petitioner to substantiate his contentions
concerning the unavailability of AEDPA in the prison library, and to allow the district court to
determine whether petitioner’s circumstances are “rare and exceptional” enough to warrant equitable
tolling.

11) Smith v. McGinnis, 208 F.3d 13, 17 (2nd Cir. 2000), cert. denied, 531 U.S. 840 (2000).  The
Second Circuit agreed with the other circuits that have addressed this issue and held that §2244(d)
is subject to equitable tolling, and that such tolling is available when the petitioner shows that
“extraordinary circumstances prevented him from filing his petition on time,” and that he “acted with
reasonable diligence throughout the period he seeks to toll.”  Here, petitioner was unable to meet
these requirements, and the district court’s dismissal of his petition as untimely was affirmed.

12) Harris v. Hutchinson, 209 F.3d 325, 330 (4th Cir. 2000). The Fourth Circuit held that “§2244(d)
is subject to equitable tolling, at least in principle,” but that “a mistake by a party’s counsel in
interpreting a statute of limitations does not present the extraordinary circumstance beyond the
party’s control where equity should step in to give the party the benefit of his erroneous
understanding,” Here, petitioner’s counsel admittedly misread §2244(d)’s limitations period as
beginning to run upon the conclusion of state collateral review.  Explaining its view of equitable
tolling, the court stated:

[A]ny invocation of equity to relieve the strict application of a statute of limitations
must be guarded and infrequent, lest circumstances of individualized hardship
supplant the rules of clearly drafted statutes. To apply equity generously would
loose the rule of law to whims about the adequacy of excuses, divergent responses
to claims of hardship, and subjective notions of fair accommodation. We believe,
therefore, that any resort to equity must be reserved for those rare instances where--
due to circumstances external to the party's own conduct--it would be
unconscionable to enforce the limitation period against the party and gross injustice
would result.
. . . . [T]o invoke equitable tolling, [petitioner] must be able to point to some . . .
extraordinary circumstance beyond his control that prevented him from complying
with the statutory time limit.

13) United States v. Patterson, 211 F.3d 927 (5th Cir. 2000) (per curiam).  The Fifth Circuit granted
equitable tolling on the following facts:  petitioner’s conviction became final prior to enactment of
the AEDPA; his initial §2255 motion was filed pro se on December 12, 1996; he moved to withdraw
the motion without prejudice on April 14, 1997 (10 days prior to expiration of the one year grace
period) to obtain more qualified assistance; on April 30, 1997 (6 days after expiration of the one year
grace period) the court granted petitioner’s motion, saying “it would be in the interests of justice”;
on April 27, 1998 petitioner moved for an extension of time, believing his limitations period was
about to expire on the anniversary of the voluntary dismissal of his first §2255 motion; on May 5,
1998, the district court denied the motion for extension of time, stating that petitioner’s “statute of
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limitations . . . expired on April 30, 1998,” thus indicating that the court, like petitioner, believed
petitioner was entitled to one year from the withdrawal of his first §2255 motion; meanwhile,
petitioner turned his second §2255 motion over to prison officials for mailing prior to April 30,
1998; finally, in a second order, the district court denied petitioner’s second §2255 motion as
untimely, this time identifying April 24, 1997 as the expiration date for the limitations period. 

After expressly determining that “the statute of limitations in §2255 may be equitably tolled
in ‘rare and exceptional circumstances,’” 211 F.3d at 928 [citation omitted], the court went on to
conclude that the circumstances of this case “are sufficiently rare and extraordinary to warrant
equitable tolling . . .” 211 F.3d at 932.  Specifically, the court explained that petitioner “relied to his
detriment on the district court’s granting of his request to dismiss the initial, timely filed §2255
motion in order to refile it at a later date. . . . However, on the very date that the district court
dismissed [the] initial §2255 motion (. . .), April 30, 1997, any future filings would have been time-
barred . . .” 211 F.3d at 932.

14) Phillips v. Donnelly, 216 F.3d 508, 511 (5th Cir. 2000) (per curiam), reh’g granted in part, 223
F.3d 797 (5th Cir. 2000).  The Fifth Circuit panel vacated the district court’s dismissal of
petitioner’s §2254 petition as untimely and remanded for an evidentiary hearing to permit petitioner
to establish facts entitling him to equitable tolling.  The basis for petitioner’s claim to equitable
tolling was his alleged failure to receive notice of the denial of his state habeas petition until four
months after judgment had been rendered against him.  Observing that petitioner had “pursued this
process with diligence and alacrity” by pursuing an out of time appeal within three days of allegedly
receiving notice, and by filing his §2254 petition within one month of denial of the out of time
appeal, the court found that “the delay in receiving notification that [petitioner] describes could
qualify for equitable tolling,” and that, if the limitations period were tolled during the four month
delay, the petition would be timely.  Finally, noting the lack of any reported decisions “discussing
who bears the burden of proof concerning equitable tolling in the AEDPA context,” the court
concluded that the petitioner “should bear this burden,” and remanded to the district court for a
determination of whether petitioner first received notice of the denial of his state habeas petition on
the date he alleged. 

15) Valverde v. Stinson, 224 F.3d 129, 133 (2nd Cir. 2000).  The Second Circuit held that “confiscation
of a prisoner’s legal papers by a corrections officer shortly before the filing deadline may justify
equitable tolling and permit the filing of a petition after the statute of limitations ordinarily would
have run.”  Because the record before the court of appeals was not sufficient to determine
petitioner’s entitlement to tolling on this ground, the court remanded to the district court for further
factual development. 

16) Whalem/Hunt v. Early, 233 F.3d 1146, 1148 (9th Cir. 2000) (en banc).  Before the district court,
petitioner opposed the state’s motion to dismiss his facially untimely §2254 petition with a
declaration stating that his prison law library “did not have legal materials describing the AEDPA
until June 1998,” and that petitioner himself “‘had no knowledge of any limitations period’ prior to
December 1998.”  From these allegations, petitioner argued alternatively that the unavailability of
information about the AEDPA constituted an “impediment” to filing within the meaning of
§2244(d)(1)(B), and that these same circumstances justify equitable tolling of the limitations period. 
The district court rejected these contentions, but the Ninth Circuit “d[id] not agree  . . . that there are
no circumstances consistent with petitioner’s petition and declaration under which he would be
entitled to a finding of an ‘impediment’ under §2244(d)(1)(B) or to equitable tolling.”   Because the
factual record was inadequate to determine whether petitioner should prevail on the limitations issue,
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however, the court remanded “for appropriate development of the record.”  Judge Tashima, joined
by Judges Trott and Berzon, concurred. 

17) Spencer v. Sutton, 239 F.3d 626, 630 (4th Cir. 2001).  The Fourth Circuit panel majority (Luttig,
joined by Hamilton), affirmed the district court’s dismissal of petitioner’s §2254 petition as
untimely.  Prior to filing his habeas petition, petitioner had obtained an order from the district court
granting him a fourteen day extension of the limitations period.  This extension was necessary
because petitioner had waited until one day before the expiration of §2244(d)(1)’s one-year period
before filing his state post-conviction application, which meant that the one day that remained on
the federal limitations period could expire while petitioner waited for delivery of the state appellate
court’s final denial of relief.  Petitioner ultimately filed in federal court six days after the state
court’s final disposition of his case.  The district court honored its earlier order granting an
additional fourteen days, but held that petitioner was nevertheless untimely because more than
fifteen days (fourteen granted by the district court, plus one remaining on the limitations period)
elapsed during the time petitioner was between stages of state post-conviction review.

The majority disagreed with the district court on both tolling issues.  First, citing its decision
in Hernandez v. Caldwell, 225 F.3d 435 (4th Cir. 2000), the court found that the district court erred
in counting the days during which petitioner was between stages of the state collateral review
process.  Second, the majority held that the district court erred in equitably extending the limitations
period by fourteen days, reasoning that the fact that petitioner “had only one day remaining in the
limitations period is solely the result of his own strategic decision not to file [in state court] until the
final day before the one-year federal limitations period expired.” 

Judge King dissented, contending that, “[b]ecause of [his] detrimental reliance on the
fourteen day extension granted by the district court[] . . ., he is entitled to invoke [equitable tolling].”

18) Fahy v. Horn, 240 F.3d 239, 244-45 (3rd Cir. 2001), cert. denied, 534 U.S. 944 (2001).  In this
Pennsylvania capital case, the Third Circuit held that petitioner was not entitled to statutory tolling
of the limitations period during the pendency of his fourth state post-conviction application.  The
court did, however, grant equitable tolling.  After noting that “death is different,” and that a denial
of tolling would deprive petitioner of any federal review of his claims, the court determined that
“[b]ecause the consequences are so grave and the applicable law is so confounding and unsettled,
we must allow less than ‘extraordinary’ circumstances to trigger equitable tolling of the AEDPA’s
statute of limitations when a petitioner has been diligent in asserting his or her claims and rigid
application of the statute would be unfair.”  Applying that standard, the court noted the uncertainty
present in state law at the time petitioner filed his fourth state application, and the rigidity with
which the Third Circuit has enforced the total exhaustion rule, and concluded that petitioner acted
reasonably in filing that application, even though his judgment proved erroneous.  The court
concluded as follows:

When state law is unclear regarding the operation of a procedural filing
requirement, the petitioner files in state court because of his or her reasonable belief
that a §2254 petition would be dismissed as unexhausted, and the state petition is
ultimately denied on these grounds, then it would be unfair not to toll the statute of
limitations during the pendency of that state petition up to the highest reviewing
state court. We will therefore equitably toll the AEDPA’s statute of limitations. We
elect to exercise this leniency under the facts of this capital cases where there is no
evidence of abuse of the process.

19) Dunlap v. United States, 250 F.3d 1001 (6th Cir.), cert. denied, 534 U.S. 1057 (2001).  A majority
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of the Sixth Circuit panel held that §2255’s “one year limitation period is a statute of limitation,” and
that “[b]ecause there is a rebuttable presumption that equitable tolling applies to statutes of
limitation and there is no indication that Congress did not intend for equitable tolling to apply to the
limitation period in habeas cases, the one-year statute of limitations in § 2255 is subject to equitable
tolling.” 250 F.3d at 1004. The majority adopted the framework set out in Andrews v. Orr, 851 F.2d
146 (6th Cir. 1988), for determining whether equitable tolling is appropriate.  That framework
requires consideration of the following five factors:  

(1) the petitioner's lack of notice of the filing requirement;  (2) the petitioner's lack
of constructive knowledge of the filing requirement;  (3) diligence in pursuing one's
rights;  (4) absence of prejudice to the respondent;  and (5) the petitioner's
reasonableness in remaining ignorant of the legal requirement for filing his claim.
[citation omitted].  

250 F.3d at 1008.
Additionally, in footnote 2, the court established its standard of review for equitable tolling

issues, holding that “where the facts are undisputed or the district court rules as a matter of law that
equitable tolling is unavailable, we apply the de novo standard of review to a district court's refusal
to apply the doctrine of equitable tolling;  in all other cases, we apply the abuse of discretion
standard.”  In this case, petitioner did not satisfy the Andrews factors, and the district court’s
dismissal of his §2255 motion as untimely was affirmed. 

20) Tillema v. Long, 253 F.3d 496 (9th Cir.  2001).  In this appeal of the district court’s dismissal of
petitioner’s §2254 petition as untimely, the Ninth Circuit addressed the availability of equitable
tolling where a district court fails to afford a petitioner the opportunity to avoid dismissal by deleting
unexhausted claims.  The court held that “any time in excess of AEDPA’s limitation period should
be equitably tolled because the district court committed prejudicial legal error when it dismissed
[petitioner]’s first federal habeas petition without affording him the opportunity to abandon his sole
unexhausted claim as an alternative to suffering dismissal.”  253 F.3d at 498.  The court explained
that petitioner “case makes clear why the rule [requiring that petitioners be afforded the opportunity
to delete unexhausted claims prior to dismissal] is such a crucial one, and why district courts must
take special care to advise habeas petitioners of their option to strike unexhausted claims in light of
AEDPA.”  253 F.3d at 503.  In this case, petitioner’s conviction became final on July 2, 1996, and
he filed his first federal habeas petition on September 26, 1996.  The district court, however, waited
until December 12, 1997 to dismiss the petition as mixed, and did so without allowing petitioner to
delete his unexhausted claim.  “In these circumstances,” the court observed, “it cannot accurately
be said that the dismissal of [the] petition was, as the court’s order stated, ‘without prejudice.’” 253
F.3d at 504. 

Judge Rymer issued a separate opinion “dissenting but concurring in the judgment.”  Judge
Rymer agreed with the majority that the district court erred in failing to permit petitioner an
opportunity to delete his unexhausted claim, and that petitioner was entitled to reversal on this basis. 
She disagreed, however, with the majority’s application of equitable tolling in this situation, and
with the majority’s decision to reach an issue concerning §2244(d)(2) “pertinent judgment or claim”
issue.  253 F.3d at 505.

21) Helton v. Secretary for Dept. of Corrections, 259 F.3d 1310 (11th Cir. 2001) (per curiam) cert.
denied sub nom. Helton v. Moore, 535 U.S. 1080 (2002).  The Eleventh Circuit panel vacated its
previous decision affirming the district court’s grant of equitable tolling, and of relief on the merits,
and entered a new opinion reversing the district court’s decision.  Petitioner’s claim to equitable
tolling was based primarily on his reliance on a letter he received from his state collateral counsel,
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in which counsel informed him that he “should file within one year of the opinion from the Court
of Appeals [denying state collateral relief],” even though, in counsel’s view, “[t]he existence of a
filing deadline [for federal habeas petitions] is a matter [of] dispute amongst lawyers.”  259 F.3d at
1313.  Rejecting petitioner’s contention, the Eleventh Circuit cited its decision in Steed v. Head, 219
F.3d 1298 (11th Cir. 2000) (attorney miscalculation does not constitute “extraordinary
circumstances”), and explained that, “[m]oreover, [petitioner] cannot establish his own due diligence
in ascertaining the applicable limitations period.”  259 F.3d at 1313.  The court elaborated on the
latter point by observing that, apart from giving petitioner bad advice, “counsel also put [him] on
notice of the need to check the federal habeas provisions himself.  Having failed to do so, [petitioner]
cannot now claim ‘extraordinary circumstances’ to justify equitable tolling . . .”  259 F.3d at 1313.

The court next rejected petitioner’s assertion that he did, in fact, attempt to check the
applicable limitations period, but was prevented from doing so because the library at the prison
where he was then incarcerated did not have the AEDPA’s amendments to the habeas statutes.  The
court criticized petitioner’s showing as lacking the “necessary specificity to show when he found out
about the library’s alleged deficiency and what – if anything – he did to remedy the defect.”  “For
example,” the court continued, petitioner “never asserts that he asked for the amendments to the
federal habeas corpus statutes, or that he was even aware the library did not have these materials at
the time he filed his 2254 petition.  [Petitioner] fails to state any independent efforts he made to
determine when the relevant limitations period began to run, let alone that the [prison] somehow
thwarted his efforts.  Thus, the record evidence is insufficient to support a connection between
[petitioner]’s untimely filing and any alleged inadequacies in the prison library.” 259 F.3d at 1314. 

Finally, the court criticized the district court for taking the merits of petitioner’s ineffective
assistance of counsel claim into consideration when analyzing whether petitioner was entitled to
equitable tolling, stating that “[t]he ‘extraordinary circumstances’ standard applied in this circuit
focuses on the circumstances surrounding the late filing of the habeas petition, rather than the
circumstances surrounding the underlying conviction.” 259 F.3d at 1314-1315.

22) Neverson v. Bissonnette, 261 F.3d 120, 127 (1st Cir. 2001).  In this Massachusetts case, the First
Circuit was confronted with a second-in-time petition rendered untimely by the effect of the district
court’s dismissal of petitioner’s first petition, and the Supreme Court’s subsequent decision in
Duncan v. Walker.  After rejecting petitioner’s other arguments against finding the petition untimely,
the court found petitioner’s claim of entitlement to equitable tolling “less easily dispatched.”  The
court noted that “[t]he concurring opinion in Duncan furnishes support for the view that, in an
appropriate case, equitable tolling may be available to ameliorate the rigors of section 2244(d)(1).”
After finding that petitioner had successfully preserved his equitable tolling argument for appellate
review, the court prescribed the following course: 

Given the lack of any findings on this potentially important issue, and the
consequent lack of in-depth briefing, we believe that the course of prudence is to
remand this case for further consideration in light of Duncan. The district court may
hold an evidentiary hearing if it sees fit, and may direct further briefing. If the court
concludes that equitable tolling is unwarranted as a matter of fact, it should again
dismiss the petition as time-barred. If, however, the court determines that the
petitioner has made a sufficient showing to warrant equitable tolling, it must then
resolve the unanswered legal question: Is equitable tolling available to extend the
one-year limitation period specified in section 2244(d)(1)? We take no view on
these, or any other, issues.

23) Woodward v. Williams, 263 F.3d 1135, 1142-43 (10th Cir.  2001), cert. denied, 535 U.S. 973
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(2002).  In this New Mexico murder case, the Tenth Circuit addressed petitioner’s contention that
he had not received timely notice of the state court’s rejection of his appeal of the denial of state
collateral relief (submitted for exhaustion purposes during the pendency of petitioner’s federal
petition), and that the time during which that notice was delayed should be equitably tolled.  After
acknowledging that “a prisoner’s lack of knowledge that the state courts have reached a final
resolution of his case can provide grounds for equitable tolling if the prisoner has acted diligently
in the matter,” and noting that “[t]he district court . . . overruled [this argument] without comment,”
the court vacated and remanded for further proceedings.  “On remand,” the Tenth Circuit instructed,
“the court should balance the equities of this case on the record and, if necessary, determine when
[petitioner] actually learned of the state court’s disposition.”

24) Wauls v. Roe, 2001 WL 985557 at *1 (9th Cir. Aug. 28, 2001) (unpublished).  The Ninth Circuit
vacated and remanded the district court’s dismissal of petitioner’s §2254 petition as untimely, and
granted petitioner equitable tolling “for the 16-month period during which his initial, timely §2254
petition was pending in the district court until it was dismissed without prejudice.”  The court noted
that the district court had not provided petitioner with the “option of striking the unexhausted claims
and proceeding with only his exhausted claims as an alternative to dismissal,” and held that “[t]his
‘outright dismissal’ without leave to amend was in error, and [petitioner] therefore is entitled to
equitable tolling of the statute of limitations.”

25) Nara v. Frank, 264 F.3d 310, 320 (3rd Cir. 2001). The Third Circuit vacated the district court’s
dismissal of petitioner’s §2254 petition as untimely, and remanded for an evidentiary hearing on
petitioner’s allegations that he was entitled to equitable tolling because he has suffered from
“ongoing, if not consecutive, periods of mental incompetency,” and because his collateral review
attorney “effectively abandoned him and prevented him from filing [his] habeas petition on time”
by failing to inform him of rulings in his case, refusing to step aside as his counsel, leading him to
believe that she would file the petition for him, and telling him there were no time constraints on file
a federal habeas petition. 

26) Hendon v. Lamarque, 2001 WL 1108860 at *1 (9th Cir. Sept. 20, 2001) (unpublished).  Citing
its decision in Whalem/Hunt v. Early, 233 F.3d 1146 (9th Cir. 2000) (en banc), the Ninth Circuit
panel reversed the district court’s dismissal of petitioner’s §2254 petition as untimely and remanded
for “appropriate development of the record” concerning petitioner’s request for equitable tolling. 
That request was based on petitioner’s contention that “a series of back-to-back prison lockdowns
and placements in administrative segregation resulted in long-term denial of access to prison law
libraries and personal legal materials.” 

27) Banks v. Horn, 271 F.3d 527, 534 (3rd Cir. 2001), vacated and remanded on other grounds, 536
U.S. 266 (2002) (per curiam).  In this Pennsylvania capital case, the Third Circuit agreed with the
district court’s “resort to equitable principles” in finding petitioner’s §2254 petition timely.  The
timeliness question arose because petitioner filed a second state court application for post-conviction
relief which the state supreme court found to be untimely.  In its opinion in petitioner’s case, the
state court also held, for the first time, that the timeliness requirement petitioner had failed to meet
was actually jurisdictional.  These findings, in turn, raised uncertainty about whether petitioner’s
second state court application was “properly filed” for purposes of §2244(d)(2).  Without deciding
whether the untimely state court filing was “properly filed,” however, the Third Circuit found that
“the state of the Pennsylvania law regarding the nature of the filing requirement was unclear, and
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[petitioner] could reasonably have viewed the state time limit as a mere statute of limitations subject
to equitable tolling, not, as the Pennsylvania Supreme Court later held in [petitioner’s own case], a
jurisdictional requirement.”  The court further noted that it had also had trouble sorting out how
forgiving Pennsylvania’s waiver and successiveness rules were, and asked “How can we expect
[petitioner] to have predicted the ultimate ruling of the Pennsylvania Supreme Court when we could
not?”  After additional discussion, the court concluded that “the equities are in [petitioner’s] favor,”
and that “the district court was quite correct in its resort to equitable principles, and properly
entertained [the] petition on its merits . . .”

28) Garza v. Yearwood, 2001 WL 1352443 at *1 (9th Cir. Nov. 2, 2001) (unpublished).  Citing its
decision in Whalem/Hunt v. Early, 233 F.3d 1146 (9th Cir. 2000) (en banc), the Ninth Circuit panel
reversed the district court’s denial of petitioner’s §2254 petition as untimely, and remanded for an
evidentiary hearing concerning petitioner’s eligibility for equitable tolling on the grounds that: “(1)
he reasonably relied on his counsel to file a timely habeas petition on his behalf; (2) he was denied
access to the prison law library; and (3) he was separated from his personal legal materials.”

29) Frye v. Hickman, 273 F.3d 1144, 1145-46 (9th Cir. 2001), cert. denied, 535 U.S. 1055 (2002).  In
this non-capital California case, the Ninth Circuit held that the statute of limitations was not
equitably tolled when petitioner’s retained counsel “negligently failed to file a petition within the
[limitations period].”  After acknowledging Calderon v. United States District Court (Beeler), 128
F.3d 1283 (9th Cir. 1997) (granting equitable tolling in capital case because appointed counsel
moved out of state, leaving new counsel insufficient time to timely file), the court concluded,
without elaboration, that “the miscalculation of the limitations period by [petitioner]’s counsel and
his negligence in general do not constitute extraordinary circumstances sufficient to warrant
equitable tolling.”

30) Schinkel v. Kramer, 2002 WL 24539 at *1-2 (9th Cir. Jan. 9, 2002) (unpublished).  The Ninth
Circuit reversed and remanded the district court’s dismissal of petitioner’s §2254 petition as
untimely, and ordered the lower court to undertake a “factual inquiry into [his] allegations regarding
lack of [prison law] library access and a determination of whether equitable or statutory tolling is
appropriate.”  Petitioner’s allegations included that “he first learned of the AEDPA through the
State’s [pleading],” that “he ‘has no means to look up the statute respondent has stated,’” and that
access to the prison law library is limited or nonexistent. 

31) Cooper v. Bravo, 2002 WL 32716 at *2 (10th Cir. Jan. 11, 2002) (unpublished). The Tenth
Circuit reversed the district court’s dismissal of petitioner’s §2254 petition as untimely, and
remanded for additional fact development concerning the impact of petitioner’s former counsel’s
failure to perfect his direct appeal on the questions of timeliness and equitable tolling.  In the course
of reaching this result, the court noted that “[t]he respondent bears the burden of proving that the
AEDPA limitations period has expired.”

32) Corjasso v. Ayers, 278 F.3d 874, 878 (9th Cir. 2002).  The Ninth Circuit reversed the dismissal of
petitioner’s §2254 petition as untimely and remanded the case for further proceedings, holding that
petitioner was entitled to a combination of equitable and statutory tolling which rendered his petition
timely.  Petitioner’s entitlement to equitable tolling arose out of the district court’s mishandling of
his pro se petition: the petition was originally refused because it bore a Northern District cover sheet,
but was filed in the Eastern District; when petitioner attempted to remedy this technical defect by
filing a cover sheet with the word “Northern” whited-out and replaced with the word “Eastern”
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handwritten in its place, the clerk’s office failed to pair the new cover sheet with the body of the
previous petition;  this and subsequent events brought about by the district court’s mishandling of
petitioner’s submissions “consumed 258 days of [petitioner’s] 365-day period.”  On appeal, the
Ninth Circuit held that the “district court’s incorrect dismissal, combined with its loss of the body
of [petitioner’s] petition, constitutes an ‘extraordinary circumstance’ as contemplated by our
equitable tolling cases.”  Combining this period with the statutory tolling to which petitioner was
entitled for the time during which his subsequent state habeas petition, filed for purposes of
exhausting claims identified by subsequently appointed counsel, remained pending, petitioner’s
amended federal habeas petition was timely.

33) Dawson v. Roe, 2002 WL 74446 at *1 (9th Cir. Jan. 18, 2002) (unpublished). Applying its
decision in Tillema v. Long, 253 F.3d 494 (9th Cir. 2001), the Ninth Circuit vacated and remanded
the district court’s order dismissing petitioner’s second-in-time §2254 petition as untimely.  The
court found that, under Tillema, petitioner was entitled to equitable tolling where his first petition
was timely filed, but dismissed as mixed after the limitations period had run, and the district court
“did not advise [him] of the right to proceed only on the exhausted claims, and denied his motion
to hold the federal proceedings in abeyance while he exhausted [his] claims.”   

34) Brown v. Roe, 279 F.3d 742, 746 (9th Cir. 2002).  The Ninth Circuit reversed the district court’s
dismissal of the pro se petitioner’s §2254 petition as untimely, and remanded for consideration of
his request for equitable tolling.  The state had opposed equitable tolling on the ground that
petitioner first raised his request in his objection to the magistrate’s recommendation that his petition
be dismissed.  After discussing the district court’s obligations with respect to argument first raised
in objections to a report and recommendation, the court concluded that, “[i]n the circumstances of
this case, the district court abused its discretion in refusing to allow [petitioner] to present a new
argument in objection to the magistrate judge’s findings and recommendation. We reverse and
remand for consideration of Brown's equitable tolling claim and appropriate development of the
record.” 

35) Miranda v. Castro, 292 F.3d 1063, 1068 (9th Cir.), cert. denied, 537 U.S. 1003 (2002).  The Ninth
Circuit rejected petitioner’s contention that he was entitled to equitable tolling of the §2244(d)
limitations period because he relied upon the advice contained in a letter from his appointed direct
appeal counsel indicating that he had approximately six extra months in which to file a §2254
petition.  The court explained that “because [petitioner] had no right to the assistance of his
appointed appellate counsel regarding post-conviction relief, it follows that he did not have the right
to that attorney’s ‘effective’ assistance, either.”  The court went on to conclude that Frye v.
Hickman, 273 F.3d 1144 (9th Cir. 2001) (attorney negligence does not justify equitable tolling),
“cannot be distinguished,” and therefore “controls,” and affirmed the district court’s order
dismissing the petition on the ground that it was filed 53 days late.

36) Lookingbill v. Cockrell, 293 F.3d 256, 263-65 (5th Cir. 2002), cert. denied, 537 U.S. 1116 (2003). 
A majority of the Fifth Circuit panel affirmed the district court’s dismissal of petitioner’s §2254
petition as untimely in this Texas capital case.  The majority refused to grant equitable tolling to
cover the more than eight months during which petitioner’s motion for appointment of federal habeas
counsel remained pending, finding that the delay in appointing counsel, the busy schedule of the
attorney who was appointed, and the relatively small amount of time by which petitioner missed the
limitations deadline “constitute ‘garden variety claim[s] of excusable neglect.’” (citation omitted). 
Judge Dennis dissented, contending that equitable tolling was warranted.
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37) Alexander v. Cockrell, 294 F.3d 626, 630 (5th Cir. 2002) (per curiam).  Before affirming the
district court’s grant of relief, the Fifth Circuit quorum upheld the district court’s grant of equitable
tolling.  After establishing that the grant of equitable tolling would be reviewed under the “abuse of
discretion” standard, the court examined the basis for the district court’s decision in this case. 
Relying on United States v. Patterson, 311 F.3d 927 (5th Cir. 2000), the district court determined
that, as in Patterson, petitioner had been misled by an earlier Fifth Circuit decision in his case into
believing that he would be permitted to re-file in federal court following a return to state court for
exhaustion.  The district court further noted that a previous district judge might have “unwittingly
hindered” petitioner’s opportunity for federal review by raising an unpled and unexhausted claim
sua sponte, thereby rendering his then-timely petition mixed, then refusing to permit petitioner to
dismiss the unexhausted claim.  With regard to the district court’s handling of the equitable tolling
issue, the Fifth Circuit stated as follows:

The decision to apply equitable tolling in this case is a judgment call, given our
reluctance to apply equitable tolling even in extraordinary circumstances. After all,
ignorance of the law, even for an incarcerated pro se petitioner, does not excuse
prompt filing. [footnote omitted] We recognize that the decision to apply equitable
tolling is an exercise of discretion by the district court, and we find that the district
court did not abuse its discretion here.

38) Drew v. Moore, 297 F.3d 1278 (11th Cir. 2002).  Affirming the district court’s dismissal of
petitioner’s §2254 petition as untimely in this non-capital Florida murder case, the Eleventh Circuit
rejected petitioner’s contention that he was entitled to equitable tolling based on the district court’s
lengthy delay in informing him that his earlier federal habeas petition – filed before the AEDPA took
effect – had been dismissed without prejudice for exhaustion.  The court noted that “to be entitled
to the benefit of equitable tolling, a petitioner must act with diligence,” and explained that “the
determination of whether a party was diligent is a finding of fact, subject to review for clear error.”
297 F.3d at 1287.  In this case, the court focused its inquiry on petitioner’s conduct in the period
between the filing of his earlier, timely federal petition, and the filing of his subsequent, untimely
state court application – all of which occurred prior to the effective date of the AEDPA.  Rejecting
petitioner’s contention that “his delay in filing the third [state application] was justified by the fact
that he did not receive the district court’s order until almost one year after it was issued,” the court
found that petitioner’s “own lack of diligence precludes us from equitably tolling the statute of
limitations.”  297 F.3d at 1287.  The court went on to explain that petitioner’s request for equitable
tolling fell short as a result of his failure to provide the district court with sufficiently specific
evidence of his efforts to learn of the district court’s dismissal of his earlier petition without
prejudice.  The court explained:

A lengthy delay between the issuance of a necessary order and an inmate’s receipt
of it might provide a basis for equitable tolling if the petitioner has diligently
attempted to ascertain the status of that order and if the delay prevented the inmate
from filing a timely federal habeas corpus petition. * * *  Such tolling is not proper
here. Even assuming that he did not receive the district court’s order until February
1996, [petitioner] has provided no evidence supporting his claim that he repeatedly
attempted to ascertain the status of his case from the Clerk’s office, a burden
necessary to sustaining his claim of extraordinary circumstances. 

297 F.3d at 1288 (emphasis added).  Additionally, responding to the dissent’s contention that
petitioner should have been afforded an evidentiary hearing at which to establish the facts supporting
his equitable tolling claim, the court stated that §2244 “does not require a hearing on the issue of
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time-bar or equitable tolling, so the decision as to whether to conduct an evidentiary inquiry is a
matter left to the sound discretion of the district court.” 297 F.3d at 1292. 

39) White v. Curtis, 2002 WL 1752272 at *3 (6th Cir. July 26, 2002) (unpublished).  The Sixth
Circuit panel vacated the district court’s dismissal of petitioner’s §2254 petition as untimely, finding
that petitioner was entitled to equitable tolling.  Petitioner’s timeliness problems arose out of prison
officials’ delivery of his state court appeal – which had been deposited by petitioner with three days
to spare – one day late, resulting in the rejection of that appeal as untimely because Michigan has
not adopted the “mailbox rule.”  This, in turn,  rendered petitioner’s conviction “final” on the date
of the intermediate state appellate court’s decision affirming his conviction.  Finding that equitable
tolling was appropriate in this case, the Sixth Circuit noted, among other things, that the state would
not be prejudiced by permitting petitioner’s habeas proceedings to go forward, and recognized “the
apparent justice in granting a state appellant the equitable benefit of the federally-accepted ‘mailbox
rule’ for purposes of tolling a federal statute of limitations . . .”

40) Flanders v. Graves, 299 F.3d 974, 976-77 (8th Cir. 2002), cert. denied, 537 U.S. 1236 (2003).  In
this Iowa kidnaping, robbery and sexual assault case, the Eighth Circuit held that, “at least in the
circumstances of this case,” “a petitioner’s ‘actual innocence’” is not “a circumstance sufficient to
toll the statute of limitations.”  In response to petitioner’s argument that “actual innocence”
exceptions have been recognized in other habeas contexts, such as procedural default, the court
stated that “[w]e are dealing here with a statute [and] [i]t is our duty to apply statutes as written.” 
After noting that §2244(d) “says nothing about actual innocence,” the court declared that “[i]t is not
our place to engraft an additional judge-made exception onto congressional language that is clear
on its face.”  After additional discussion of the equitable tolling doctrine and the circumstances of
this case, the court concluded with the following statements:

We do not hold that actual innocence can never be relevant to a claim that the
habeas statute of limitations should be equitably tolled. For such a claim to be
viable, though, a petitioner would have to show some action or inaction on the part
of the respondent that prevented him from discovering the relevant facts in a timely
fashion, or, at the very least, that a reasonably diligent petitioner could not have
discovered these facts in time to file a petition within the period of limitations. The
petitioner in this case . . . has made no such showing. 

From there, the court went on to affirm the district court’s dismissal of petitioner’s §2254 petition
as time-barred.  The court’s opinion contains no substantive discussion of the merits of petitioner’s
claim of innocence. 

41) Bureau of Prisons v. Shareef, 2002 WL 1902665 at *2 (9th Cir. Aug. 19, 2002) (unpublished). 
The Ninth Circuit reversed the district court’s dismissal of petitioner’s §2255 motion as untimely
and remanded for further factual determinations pursuant to Whalem/Hunt v. Early, 233 F.3d 1146
(9th Cir. 2000) (en banc).  Petitioner contended that he was entitled to equitable tolling because he
spent approximately six months of his one year limitations period “in the hole,” where he had no
access to his legal materials.  On  remand, the Ninth Circuit instructed the district court to determine
“when [petitioner] was in the hole, particularly with respect to the expiration of the statute of
limitations, and whether his confinement in the hole interfered with his ability to timely file a § 2255
motion such that equitable tolling should apply.” 

42) Rodriguez v. Bennett, 303 F.3d 435, 438 (2nd Cir. 2002).  Acting on petitioner’s request for a
certificate of appealability, the Second Circuit vacated the district court’s dismissal of his §2254
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petition as untimely, and remanded for a determination of whether he is entitled to equitable tolling. 
The petition was originally filed on April 14, 1997;  shortly thereafter, the state moved to dismiss
the petition as mixed.  For reasons that are not clear, the petition remained pending until June 21,
1999, at which time it was dismissed “without prejudice to refiling after exhaustion.”  When
petitioner subsequently re-filed following the conclusion of his state collateral proceedings, the
district court initially treated the petition as timely.  On the same day the district court reached this
conclusion, however, the Supreme Court decided Duncan v. Walker, which resulted in the district
court revising its ruling and dismissing the petition as untimely.  The court observed that “the fact
that §2244(d)(2) does not cause exclusion of the federal petition’s time of pendency does not
necessarily exclude the possibility of discretionary tolling on equitable grounds.”  The court then
proceeded to vacate the district court’s order of dismissal and remand for consideration of equitable
tolling.  In so doing, the court noted that, “had the district court followed the procedure we later
counseled in Zarvela, staying [the first petition filed in this case] pending exhaustion rather than
dismissing it, that claim would still be before the court under a timely filing.”  

43) Lott v. Mueller, 304 F.3d 918, 924-25 (9th Cir. 2002).  In this California drug trafficking case, the
Ninth Circuit vacated the district court’s dismissal of petitioner’s §2254 petition, and remanded for
factual determinations on petitioner’s request for equitable tolling.  Without equitable tolling, the
petition was filed either 7 or 20 days late, depending upon application of the mailbox rule.  Petitioner
claimed that he was entitled to equitable tolling for two periods, totaling 82 days, during which he
had been transferred to another facility to testify in an unrelated civil action, and thereby deprived
of access to his legal materials. Each of these periods occurred within seven months of the due date
for his federal petition. Taking these facts in combination with the legal uncertainty prevailing at the
time with regard to precisely when petitioner’s state collateral action ceased to be “pending” for
purposes of §2244(d)(2), the Ninth Circuit found that “[t]hese unusual facts, if borne out by further
factfinding, appear to satisfy the ‘extraordinary circumstances’ requirement for equitable tolling.”
“Rather than let procedural uncertainties unreasonably snuff out a constitutional claim,” the court
continued, “the issue of when grave difficulty merges literally into ‘impossibility’ should be resolved
in [petitioner]’s favor.” Because the government had not been afforded the opportunity to contest
the facts underlying petitioner’s claims for equitable tolling, however, the court remanded to the
district court for that purpose.  In so doing, the court stated that petitioner’s “allegations, if
uncontroverted, require an application of equitable tolling . . .”

44) Miller v. Collins, 305 F.3d 491, 496-97 (6th Cir. 2002).  In this Ohio case, the Sixth Circuit
reversed the district court’s dismissal of petitioner’s §2254 petition as untimely, and remanded for
consideration of the merits.  In rejecting the untimeliness finding, the Sixth Circuit granted equitable
tolling for a nearly six-month period between the time the state court of appeals denied his Rule
26(B) motion to reopen his direct appeal, and the time petitioner actually received notice of that
decision.  The court was satisfied that petitioner actually lacked knowledge of the court of appeals’
decision because, after the court had ruled, but before petitioner claimed to receive notification of
the ruling, he filed a “motion to proceed to judgment”  in an effort to cause the court to decide his
case.  In determining that equitable tolling was appropriate, the court also observed that petitioner
“acted diligently to protect his rights both before and after receiving notice,” including moving for
relief from judgment less than three weeks after receiving word of the court of appeals’ decision. 
Adding the equitably tolled period to another period for which petitioner was entitled to statutory
tolling, the court concluded that the petition was timely.

45) Griffin v. Rogers, 308 F.3d 647, 653-55 (6th Cir. 2002).  In this non-capital Ohio case, the Sixth
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Circuit vacated the district court’s dismissal of petitioner’s §2254 petition as untimely, and
remanded for a determination of whether petitioner is entitled to equitable tolling.  Petitioner
originally filed her habeas petition with two days to spare on the limitations period;  more than a year
later, the district court dismissed the petition without prejudice for non-exhaustion; petitioner
exhausted her state remedies;  less than four weeks after completing her state court proceedings,
petitioner re-filed her habeas petition in federal court, but the district court dismissed, finding that
because she only had two days remaining when she originally filed her federal petition, the brief
interval between the conclusion of her state court exhaustion proceedings and the refiling of her
federal petition rendered the re-filed petition untimely.  

The Sixth Circuit began its discussion by clarifying the burdens of proof associated with
equitably tolling the habeas statute of limitations.  The court stated that, “[a]s in other contexts
involving equitable tolling, the party asserting statute of limitations as an affirmative defense has the
burden of demonstrating that the statute has run,” but “the petitioner bears the ultimate burden of
persuading the court that he or she is entitled to equitable tolling.”  With these burdens in mind, the
court set out to analyze petitioner’s case in light of what it termed the “mandatory equitable tolling”
rule announced  in Palmer v. Carlton, 276 F.3d 777 (6th Cir. 2002), under which “a petitioner in
Griffin’s situation [i.e., someone who has been sent to state court for exhaustion,] is entitled to
equitable tolling provided that the petitioner filed in state court within thirty days of the federal court
dismissal and returned to federal court no later than thirty days following state court exhaustion.” 
Noting that the record in this case did not clearly indicate the date on which petitioner filed her state
court application, however, the court found it necessary to remand for a determination with respect
to that question.  In so doing, the court noted that while petitioner bears the burden of proving her
entitlement to equitable tolling, “habeas is governed by rules that explicitly recognize the State’s
superior access to the record and explicitly require that the State provide certain elements of the
evidence that are relevant to an equitable tolling inquiry.”  Thus, petitioner’s “failure to meet her
burden [here] may be a direct consequence of the . . . . State’s failure to provide materials required
under the Rules Governing §2254 cases.”  

Finally, the court noted that because the mechanism petitioner used to exhaust her state court
remedies was a motion to reopen her direct appeal pursuant to Ohio Rule of Appellate Procedure
26(B), the 30 day period prescribed by Palmer for re-filing her federal habeas petition following the
state court’s denial did not begin to run until the expiration of the 90 day period in which petitioner
could have filed a petition for certiorari with the United States Supreme Court.  

46) Cousin v. Lensing, 310 F.3d 843, 848-49 (5th Cir. 2002).  The Fifth Circuit affirmed the district
court’s dismissal for untimeliness of a §2254 petition challenging robbery convictions used against
petitioner in the penalty phase of his unrelated Louisiana capital trial.  While the petition was lodged
with the clerk of court within the limitations period, it was not actually filed because petitioner was
denied in forma pauperis status.  Petitioner and his counsel remained unaware of this denial until
well after the limitations period expired, at which time they paid the $5 filing fee.  On appeal,
petitioner contended, inter alia, that the limitations period should be equitably tolled in light of the
fact that neither counsel nor petitioner had been notified of the district court’s IFP ruling in time to
preserve the timeliness of his petition.  The Fifth Circuit rejected this request, stating that “[e]ven
if there were a failure of notice in this case, there were no affirmative statements [by the district
court] . . . on which [petitioner] could have relied.”   The court went on to blame petitioner’s counsel
for failing “adequately to investigate the status of his petition” “for almost two years.”  “A contrary
holding,” the court continued, “would lead to perverse results, in that the procedural errors of trained
attorneys would be dealt with less harshly than would be mistakes by pro se litigants. Accordingly,
we join the other circuits that have considered this issue and hold that mere attorney error or neglect

St. of Lims -- Equitable Tolling 400 -- CTA



is not an extraordinary circumstance such that equitable tolling is justified.”  Additionally, the court
quickly rejected petitioner’s contention that dismissing his petition would be “fundamentally unfair”
because he is actually innocent.  The court explained:  “The one-year limitations period . . . contains
no explicit exemption for petitioners claiming actual innocence . . .. As a consequence, a petitioner’s
claims of actual innocence are relevant to the timeliness of his petition if they justify equitable
tolling . . .. We have previously held that they do not. [citation omitted]. Therefore, [petitioner]’s
claims of innocence do not preclude the dismissal of his petition as untimely.” 

47) Johnson v. Hendricks, 314 F.3d 159, 160-62 (3rd Cir. 2002), cert. denied, 538 U.S. 1022 (2003). 
The Third Circuit affirmed the district court’s dismissal of petitioner’s §2254 petition as untimely
in this New Jersey murder case, on the ground that erroneous advice from petitioner’s attorney
regarding the statute of limitations could not form the basis of a valid claim for equitable tolling. 
It was undisputed that petitioner’s former counsel, a New Jersey Assistant Deputy Public Defender,
advised petitioner in writing that his federal habeas petition would not be due until one year after
the conclusion of his state post-conviction proceedings, which were commenced well after the
limitations period had actually started running.  As the Third Circuit acknowledged, “[t]his
information was erroneous.”  Because this bad advice did not “prevent[]” petitioner “in an
extraordinary way from asserting his rights,” however, the court concluded that equitable tolling
under these circumstances was not warranted.

48) York v. Galetka, 314 F.3d 522, 524 (10th Cir. 2003).  Finding that petitioner “made a diligent effort
to present his claims in federal court within the limitations period, but found himself barred by the
rule in Duncan [v. Walker], a case decided after the dismissal of his second federal habeas petition
and during the pendency of his third federal petition,” the Tenth Circuit reversed the district court
dismissal of the third petition and remanded for application of equitable tolling and consideration
of the merits of petitioner’s claims. 

49) United States v. Riggs, 314 F.3d 796, 799 (5th Cir. 2002), cert. denied, 539 U.S. 952 (2003).  The
Fifth Circuit reversed the district court’s grant of relief in this §2255 case, holding that the district
court abused its discretion in granting petitioner equitable tolling on the basis of his retained
attorney’s erroneous interpretation of the statute of limitations.  With regard to when a lawyer’s bad
legal advice might justify equitable tolling, the Fifth Circuit observed that “[a]n attorney’s
intentional deceit could warrant equitable tolling, but only if the petitioner shows that he reasonably
relied on his attorney’s deceptive misrepresentations. . . . On the other hand, ‘counsel’s erroneous
interpretation of the statute of limitations provision cannot, by itself, excuse the failure to file [on
time].”  The court further made clear that “[i]neffective assistance of counsel is irrelevant to the
tolling decision.”  Rejecting the district court’s grant of equitable tolling in this case, the court
explained that “[t]he record contains no evidence that [counsel] intentionally deceived Riggs,” and
that “[e]ven if we accept Riggs’s version . . ., he merely asserts that [counsel] committed a very basic
and unprofessional error, not that [counsel] intentionally deceived him.”

50) Alonzo v. Pliler, 2003 WL 57044 at *2 (9th Cir. Jan. 7, 2003) (unpublished).  Before reversing
the district court’s denial of petitioner’s §2254 petition as untimely and remanding for consideration
of petitioner’s claim to equitable tolling, the Ninth Circuit commented as follows on the legal effect
of petitioner’s factual allegations:

Where “adseg staff” beat a prisoner, break his glasses, render him unable to read
and write, and fail for two years to provide him with replacement glasses, this is
both an extraordinary circumstance beyond appellant’s control that makes it
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impossible to file his claim on time and gross misconduct by the state that prevents
appellant from asserting his claim.

The court went on to instruct the district court on remand to consider petitioner’s allegations and his
claim of entitlement to equitable tolling.  

51) Fail v. Hubbard, 315 F.3d 1059, 1062 (9th Cir. 2002) (amended op.).  In this non-capital
California case, the Ninth Circuit observed that the case presents an issue that “[n]o circuit has
conclusively decided”:  “whether the one-year statute of limitations . . . may be equitably tolled
during the period between the date of the filing of an entirely unexhausted petition and the date of
its dismissal by the district court without prejudice after the statute of limitations has run.”  Without
engaging in detailed analysis, the court concluded that petitioner would not receive equitable tolling
because “the delay in this case was not beyond [his] control.”  The court explained:  

By continuing to press his petition of entirely unexhausted claims after the district
court informed him that he could only bring claims first brought in state court, Fail
was the cause of the delay that ultimately made his second petition untimely. This
is not to say that a petitioner can never demonstrate that district court delay –
including delay in dealing with an earlier petition that is ultimately dismissed for
failure to exhaust – may constitute an “extraordinary circumstance” as that
determination is “highly fact-dependent.”

52) Burger v. Scott, 317 F.3d 1133, 1144 (10th Cir. 2003).  The Tenth Circuit reversed the district
court’s dismissal of petitioner’s §2254 petition as untimely, finding that petitioner “has made a
sufficiently compelling case for a court to find that equitable tolling was appropriate.”  Petitioner
argued, and the Tenth Circuit ultimately agreed, that the time during which he believed he had a
proper state court challenge to Oklahoma’s change in the frequency of parole hearings should be
excluded from the limitations period applied to his federal petition raising the same claim, even
though, for reasons not entirely clear from the record, the Oklahoma trial court clerk failed to
officially file his state court application until approximately four months after it was submitted.   The
Tenth Circuit summarized “the unique facts of the present case” justifying equitable tolling as
follows:

(1) Burger claims to have filed, and has a verified affidavit and prison logs, as well
as other relevant evidence to support a filing within the limitations period; (2)
Oklahoma has rejected the prisoner mailbox rule for initial habeas filings in the
district courts; (3) the Cleveland County District Court keeps no records of attempts
to file or of insufficient filings; (4) Burger’s state petition was ultimately accepted
as timely filed despite an apparent deficiency in the fee; and (5) Burger’s federal
petition was filed within two weeks of the completion of his state exhaustion
process . . .

The court went on to explain that these factors lead to the conclusion that petitioner “diligently
pursued his judicial remedies and failed to timely file his federal petition due solely to extraordinary
circumstances beyond his control.”  The court therefore remanded for consideration of the merits
of petitioner’s claim.

53) Stillman v. LaMarque, 319 F.3d 1199, 1202 (9th Cir. 2003). The Ninth Circuit affirmed in part and
reversed in part the district court’s order dismissing petitioner’s §2254 petition as untimely. The
court agreed with the district court that petitioner was not entitled to the benefit of the prison
mailbox rule because, although his plan was to file his petition pro se, he was being assisted by a
lawyer in the preparation and filing of the petition, and because when he delivered his petition to
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prison officials, he did so for the purpose of having it forwarded to the attorney, not to the court. 
The court nevertheless held that petitioner was entitled to equitable tolling as a result of prison
officials’ failure to keep a promise to return the signed petition to the lawyer assisting petitioner in
time for her to file it in a timely manner. The court explained:

[W]e hold that extraordinary circumstances beyond Stillman’s control existed when
the prison litigation coordinator promised Stillman’s lawyer to obtain Stillman’s
signature in time for filing, but then broke his promise, causing the filing to be late.
* * * By waiting to the eleventh hour, Stillman’s lawyer took a risk that something
might go awry. However, the fact remains that the lawyer relied on the prison
officials’ promise to return the signed petition in time for her to file it before the
deadline, a promise the prison officials did not keep. ¶ Even if Stillman’s lawyer
acted negligently, Stillman still is entitled to equitable tolling. One event may have
multiple causes. If Stillman’s late filing was caused both by Stillman’s lawyer’s
negligence and by prison officials’ misconduct, Stillman still is entitled to equitable
tolling, since prison officials’ misconduct proximately caused the late filing.

54) Cross-Bey v. Gammon, 322 F.3d 1012, 1014-15 (8th Cir.), cert. denied, 540 U.S. 971 (2003).  The
Eighth Circuit reversed the district court’s grant of relief in this drug case, and remanded for
dismissal of the petition as untimely.  Petitioner’s initial §2254 petition was filed in June, 1995.  The
state responded by contending that the petition was mixed and should therefore be dismissed without
prejudice.  Petitioner disagreed, and subsequently amended the petition.  In December, 1997,
however, the district court granted petitioner’s motion for voluntary dismissal without prejudice. 
Nine months later, after returning to state court and exhausting available remedies, petitioner re-filed
his petition.  The district court subsequently denied the state’s motion to dismiss the petition as
untimely, reasoning that petitioner’s original filing was pending when the AEDPA took effect, and
he was entitled to a one year grace period beginning from the date the petition was dismissed without
prejudice.  The district court went on to grant relief on petitioner’s ineffective assistance of counsel
claim.

Examining the state’s contention that the re-filed petition should have been dismissed as
untimely, the Eighth Circuit began by establishing that under Duncan v. Walker – which was decided
approximately three years after petitioner re-filed his petition – the limitations period was not
suspended during the pendency of the first petition.  Thus, “[t]he Supreme Court’s interpretation in
Duncan leaves no statutory grounds for tolling in this case.”  Acknowledging the possibility of
equitable tolling as outlined in Justice Stevens’ concurring opinion in Duncan, the court observed
that “[w]e are not faced with . . . a clear-cut situation” since “the State put Cross-Bey on notice of
unexhausted state court remedies in its response filed in July of 1995, before AEDPA was even
enacted.”  After further discussion, during which the court emphasized petitioner’s insistence on
pursuing federal relief despite the existence of unexhausted claims in his petition, the court
concluded that “Cross-Bey’s lack of understanding of the law and the effect of his voluntary
dismissal, while regrettable, does not amount to an extraordinary circumstance beyond his control.”
The court therefore rejected the request for equitable tolling, reversed the grant of relief, and
remanded with instructions to dismiss the petition as untimely.

55) Smith v. Ratelle, 323 F.3d 813, 817 (9th Cir. 2003), cert. denied sub nom. Alameida v. Smith,  542
U.S. 945 (2004).  A majority of the Ninth Circuit panel granted equitable tolling in this California
burglary case.  Petitioner sought tolling in order to overcome untimeliness brought about by the
district court’s summary dismissal, after the limitations period had expired, of his seven-claim
petition on the ground that one of those claims was unexhausted.  Reasoning that “[t]he district court

St. of Lims -- Equitable Tolling 403 -- CTA



erred by summarily dismissing . . . [the] petition and entering final judgment without first giving
[Smith] an informed opportunity to withdraw his one unexhausted claim,”the majority concluded
that equitable tolling sufficient to render petitioner’s fully exhausted petition timely.  In footnote 4,
the majority acknowledged the state’s contention that petitioner waived his equitable tolling
argument by failing to raise it in the district court, but concluded that because the state had not
objected to expansion of the COA to include the equitable tolling issue, and because the issue had
been fully briefed on appeal, “we may not review the merits of the COA expansion ruling.” 

56) Baldayaque v. United States, 338 F.3d 145 (2nd Cir. 2003).  The Second Circuit vacated the district
court’s order dismissing petitioner’s §2255 motion as untimely, which had been entered as a result
of the district court’s reluctant and mistaken belief that Smaldone v. Senkowski 273 F.3d 133 (2nd
Cir. 2001), “always precludes . . . equitable tolling . . . where a habeas petition is untimely because
of the extraordinary actions of the petitioner’s attorney.”  338 F.3d at 147. The Second Circuit began
by recounting the facts as presented at an evidentiary hearing before the district court:  at the time
of his arrest and guilty plea to a federal drug offense, petitioner was an illegal alien;  his conviction
was affirmed on direct appeal by the Second Circuit on February 14, 1997, and he did not file a
petition for writ of certiorari; in March, 1997, petitioner, through his non-English-speaking wife and
an interpreter, had retained a local attorney and specifically instructed him to file “a 2255”; on
March 25, 1997 – nearly two months before petitioner’s conviction became final – his retained
counsel informed petitioner’s wife that “it was too late to file a 2255,” but went on to say that he had
“good news,” namely that petitioner had a chance to be deported relatively quickly; in November,
1995, the attorney filed a motion seeking petitioner’s immediate deportation, but citing no authority; 
on June 9, 1998, the district court denied that motion as untimely;  one week later, retained counsel
sent a letter to petitioner informing him of the denial, and stating that he saw “no basis for an
appeal”;  the letter was returned to counsel as undeliverable, but counsel made no additional effort
to apprise petitioner of the status of his case.

Against this factual background, the Second Circuit made clear that its earlier decision in
Smaldone “does not dictate that the actions of a petitioner’s attorney could never constitute
‘extraordinary circumstances.’”  The court explained that “[i]t is not inconsistent to say that attorney
error normally will not constitute the extraordinary circumstances required to toll the AEDPA
limitations period while acknowledging that at some point, an attorney’s behavior may be so
outrageous or so incompetent as to render it extraordinary.”  338 F.3d at 152.  In this case, the court
determined that counsel’s “actions were far enough outside the range of behavior that reasonably
could be expected by a client that they may be considered ‘extraordinary.’” 338 F.3d at 152.  After
observing that, “while the normal errors made by attorneys may not justify equitable tolling, extreme
situations such as the one presented here require a different result,” the court held that “an attorney’s
conduct, if it is sufficiently egregious, may constitute the sort of ‘extraordinary circumstances’ that
would justify the application of equitable tolling to the one-year limitations period of AEDPA.”  338
F.3d at 152-153.  The court went on to remand the case to the district court for consideration of
whether petitioner had acted with diligence, and whether his attorney’s actions prevented him from
filing a timely §2255 motion.  

Judge Jacobs concurred, but wrote separately to explain that the issues in this and similar
cases would be better addressed using agency law, rather than difficult distinctions between
“ordinary” and “extreme” attorney errors.

57) Rouse v. Lee, 339 F.3d 238 (4th Cir. 2003) (en banc), cert. denied, 541 U.S. 905 (2004).  In this
North Carolina capital case involving a substantial allegation of juror bias, the en banc Fourth
Circuit affirmed the district court’s dismissal of petitioner’s §2254 petition on the ground that it was
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filed one day late.  With regard to petitioner’s request for equitable tolling on the ground that the
untimely filing of his federal petition was the result of a miscalculation on the part of his attorneys,
in which petitioner personally took no part, the court began by ascertaining the standard of review
for a district court’s denial of equitable tolling as follows:  “where the relevant facts are undisputed
and the district court denied equitable tolling as a matter of law, we review the district court's
decision de novo. In all other circumstances, we review the denial of equitable tolling for an abuse
of discretion.”  339 F.3d at 248.  Moving forward under this standard, the court rejected petitioner’s
contention that he should not be punished for his counsel’s error, explaining that “[f]ormer counsel’s
errors are attributable to Rouse not because he participated in, ratified, or condoned their decisions,
but because they were his agents, and their actions were attributable to him under standard principles
of agency.”  339 F.3d at 249.  The court further determined that neither the severity of his sentence
nor the merits of the claim he sought to raise were relevant to the equitable tolling analysis since they
“had nothing to do with his failure to file on time.”  339 F.3d at 251; see also id. at 253 (“The
doctrine of equitable tolling is not a license to suspend enactments of Congress whenever we happen
to believe that enforcement of a limitations period would create a hardship”).  The court went on to
conclude as follows:

[W]e hold that Rouse’s death sentence does not change the test we apply to
determine if equitable tolling is warranted. ¶  The delay involved in filing this
petition may seem small but the principles at issue are large . . . [Consideration] of
factors other than the reasons why the petitioner did not comply with the statutory
time limitation . . .  would make application of the statute of limitations to an
individual case unpredictable and indeterminate and essentially would disregard the
balance that Congress has struck between the need for habeas review and the need
for comity, finality, and federalism. In short, we are being asked here not to follow
the law, but essentially to recreate it . . .Because Rouse’s attorneys could have filed
his petition on time, but simply failed to do so, he is not entitled to equitable tolling.

339 F.3d at 256-257.

58) Johnson v. United States, 340 F.3d 1219, 1226 (11th Cir. 2003), cert. granted, 542 U.S. 965
(2004), aff’d, 544 U.S. 295 (2005).  After upholding the district court’s dismissal of petitioner’s
§2255 motion as untimely, the Eleventh Circuit majority explained that, as to cases in which
extraordinary unfairness would result if a federal prisoner were unable to challenge his federal
sentence despite a diligent and successful attack on an underlying state sentence, the appropriate
remedy would be equitable tolling.  In the majority’s view, United States v. Gadsen, 332 F.3d 224
(4th Cir. 2003), in which the Fourth Circuit found the §2255 motion timely as a matter of statutory
construction, would have been better resolved using this equitable tolling approach.  Unlike the
petitioner in Gadsen, however, the majority found that the petitioner here was not eligible for such
tolling:  

[Petitioner] was plainly aware of whatever facts supported his collateral attack on
his prior state convictions at the time his federal sentence became final in 1996.  He
did not commence his challenge to the state convictions until February 1998, nearly
two years later.  Had [he] been acting with due diligence, he would have attacked
his state convictions immediately after his federal sentence became final, or perhaps
even before he was sentenced on the federal offense. 

59) Spitsyn v. Moore, 345 F.3d 796, 801-02 (9th Cir. 2003) (amended op.).  The Ninth Circuit vacated
the district court’s dismissal of petitioner’s §2254 petition as untimely and remanded for a
determination of his entitlement to equitable tolling on the ground that his retained attorney failed
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to discharge his obligations. After noting that it had not previously granted equitable tolling on these
grounds, the court found that “the misconduct of Spitsyn’s attorney was sufficiently egregious to
justify equitable tolling.” The court summarized the situation as follows:

Though he was hired nearly a full year in advance of the deadline, [counsel]
completely failed to prepare and file a petition. Spitsyn and his mother contacted
[counsel] numerous times, by telephone and in writing, seeking action, but these
efforts proved fruitless. Furthermore, despite a request that he return Spitsyn's file,
[counsel] retained it for the duration of the limitations period and more than two
months beyond. That conduct was so deficient as to distinguish it from the merely
negligent performance of counsel in [cases in which the court had rejected equitable
tolling based on attorney error].

The court went on to reject the state’s contentions that petitioner should have filed a timely petition
pro se, reasoning that “it seems unrealistic to expect Spitsyn to prepare and file a meaningful petition
on his own within the limitations period.”  The court likewise rejected the assertion that petitioner
should have retained a different attorney, observing that “it does not appear unreasonable to us that
Spitsyn did not do so, on the facts available from the current record.”  Despite these findings,
however, the court concluded by remanding the case to the district court for a determination of
whether petitioner acted with “reasonable diligence in ultimately filing his petition” approximately
five months after retained counsel returned his files.

60) Jones v. Nagle, 349 F.3d 1305, 1308 (11th Cir. 2003).  The Eleventh Circuit reversed the dismissal
of petitioner’s §2254 petition as untimely in this Alabama drug case, finding that the petition was
in fact timely through a combination of statutory and equitable tolling.  With regard to equitable
tolling, the district court had excluded a period of approximately five months between the denial of
petitioner’s first Rule 32 petition and the denial of his untimely request for leave to appeal that
decision, based on petitioner’s consistent claims that he had not been notified of the lower court’s
decision until near the end of that period.  In response to the state’s challenge to this approach, the
Eleventh Circuit observed that, “[p]rior to its brief in this court, the state never challenged Jones’s
position that he first received notice on February 4, 2000,” and concluded that, “[b]ecause the state
did not dispute Jones’s equitable tolling argument in the district court, the state has waived its
opportunity to address this argument now.”

61) Laws v. Lamarque, 351 F.3d 919 (9th Cir. 2003).  In this non-capital California murder case, the
Ninth Circuit reversed the dismissal of petitioner’s §2254 petition as untimely and remanded for
development of the facts relating to petitioner’s argument that he was entitled to equitable tolling
because he was incompetent during the time his limitations period was running.  After beginning its
discussion by noting that “Laws has made a good-faith allegation that would, if true, entitle him to
equitable tolling,” 351 F.3d at 921, the court went on to hold that “the district court abused its
discretion by denying the petition without ordering the development of the factual record on Laws’s
eligibility for tolling.” 351 F.3d at 923.  In assessing petitioner’s contentions, the court noted that
he had a history of marginal competency, and stated that “[w]here a habeas petitioner’s mental
incompetence in fact caused him to fail to meet the AEDPA filing deadline, his delay was caused
by an ‘extraordinary circumstance beyond [his] control,’ and the deadline should be equitably
tolled.” 351 F.3d at 923. The court was careful to point out, however, that “[w]e do not hold today
that there is a right to competency in noncapital postconviction proceedings, nor need we.” 351 F.3d
at 923.  On the other hand, the court further made clear that petitioner’s “ability to file state and
federal petitions in 2000 and thereafter through assistance by another inmate cannot substitute for
development of the factual record concerning his mental state prior to that period.”  351 F.3d at 924.
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62) Salinas v. Dretke, 354 F.3d 425 (5th Cir.), cert. denied, 541 U.S. 1032 (2004).  Having concluded
that petitioner’s untimely petition could not be restored to timeliness using the state court’s decision
to grant him leave to file an out-of-time state court petition for discretionary, the Fifth Circuit
considered and rejected his request for equitable tolling.  Although it was undisputed that
petitioner’s direct appeal counsel failed to notify him that his conviction had been affirmed by the
intermediate appellate court until months after the fact, the court adhered to its view that “‘mere
attorney error or neglect is not an extraordinary circumstance such that equitable tolling is
justified.’” 354 F.3d at 432 (quoting Cousin v. Lensing, 310 F.3d 843, 849 (5th Cir. 2002)).

63) Larry v. Dretke, 361 F.3d 890 (5th Cir.), cert. denied, 543 U.S. 893 (2004).  In this Texas theft
case, the Fifth Circuit held that petitioner’s state habeas petition was not “properly filed” for
purposes of §2244(d)(2) because it was filed while his direct appeal remained pending, and the
Texas trial court therefore lacked jurisdiction to consider it. Turning to petitioner’s request for
equitable tolling, the court acknowledged petitioner’s point that the state habeas court held his
application “well beyond the period outlined by state law,” but found that petitioner had not been
misled. 361 F.3d at 897.  Rather, petitioner’s “own action of filing his state habeas application before
his judgment was final, rather than any action taken by the state court, prevented him from asserting
his rights.”  361 F.3d at 897.  After further discussion of the evidence indicating that petitioner
should have known of the jurisdictional problem with his state habeas petition, the court observed
that it was “particularly unsympathetic in Larry’s case because, although he is pursuing his requests
for habeas relief pro se, he is a formerly licensed attorney.”  361 F.3d at 898.  The court went on to
affirm the district court’s dismissal of petitioner’s §2254 petition as untimely.

64) Hearn v. Dretke, 376 F.3d 447, 457 (5th Cir. 2004).  After holding that petitioner was entitled to
appointed counsel for the purpose of preparing a second or successive petition raising an Atkins
claim, the majority noted petitioner’s need for equitable tolling of the limitations period for his
claim, and explained that Texas’ “two-forum rule” – under which prisoners could not pursue state
court remedies on any claim if they also has a federal habeas challenge pending – “appears to have
effectively forced Hearn to choose between federal review of his pending writ petition and his right
to pursue successive habeas relief under Atkins.”  While the majority stopped short of declaring that
petitioner would be entitled to equitable tolling under these circumstances, it did find that “the facts
relevant to this analysis are in dispute such that Hearn is entitled to counsel to investigate and
prepare a tolling claim.”

65) King v. Bell, 378 F.3d 550, 553-54 (6th Cir. 2004).  Relying on a combination of statutory and
equitable tolling, the Sixth Circuit reversed the district court’s determination that petitioner’s §2254
petition in this capital case was untimely, and remanded for consideration of his claims.  First, the
court found that the initial filing date for the petition, which had been agreed upon by the parties and
set forth in a scheduling order, fell within the limitations period once statutory tolling for the period
during which petitioner’s petition for certiorari seeking Supreme Court review of the state courts’
denial of post-conviction relief was applied as required by Abela v. Martin, 348 F.3d 164 (6th Cir.
2003) (en banc).  However, because the petition was not filed by the originally agreed upon date,
but was instead filed well after the limitations period ended, the court examined petitioner’s request
for equitable tolling.  The court explained that petitioner’s delay in filing was solely a result of the
state’s failure to timely produce transcripts of the voir dire proceedings at his trial, and that
petitioner did comply with a modified scheduling order giving him 15 days to file following receipt
of the transcripts.  Based on these facts, the court concluded that this case represented “one of the
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rare occasions in which equitable tolling under AEDPA is warranted,” and concluded with the
following remarks:

[If equitable tolling were not required in these circumstances], the
government could prevent any defendant from filing a timely claim simply
by failing to produce relevant evidence in a reasonable period, agreeing to
a court-approved extended filing schedule, and then sandbagging him with
a statute of limitations defense.

66) Johnson v. McBride, 381 F.3d 587, 589-91 (7th Cir. 2004), cert. denied, 544 U.S. 926 (2005).  The
Seventh Circuit affirmed the dismissal of petitioner’s §2254 petition as untimely in this Indiana
capital case, in which habeas counsel mailed the petition to the district court one day before the
limitations period expired, but the petition was not received and filed until four days later.  In so
holding, the court rejected petitioner’s request for equitable tolling based on his attorney’s mistake,
observing as follows:

Counsel bungled the job in two ways. First, she waited until the final business day
of the statutory year. Prudent lawyers act sooner, so that Murphy’s Law will not
undermine a client’s interests. Second, counsel used first-class mail rather than
Federal Express or another service that guarantees next-business-day delivery, or
(better still) sending a messenger to the courthouse to file in person. Apparently
counsel believed that use of the mails would add three days to the time available.
Yet Fed.R.Civ.P. 6(e) applies only to documents “served” on opposing counsel, not
to documents such as complaints or notices of appeal that must be filed in court.
Nothing in the Rules Governing Section 2254 Cases in the United States District
Courts treats any document as “filed” before actual receipt by the district court’s
clerk. 
The court further rejected petitioner’s effort to distance himself from his counsel’s error,

declaring that “[n]o one interfered with Johnson’s ability to pursue collateral relief in a timely
fashion. He wants us to treat his own lawyer as the source of interference, but lawyers are agents.
Their acts (good and bad alike) are attributed to the clients they represent . . . So it is as if Johnson
himself had made the decisions that led to the delay.”  Finally, the court rejected petitioner’s
contention that “prisoners under sentence of death should receive different treatment.”  Relying on
Coleman v. Thompson’s “holding that there would be no special dispensations in capital
proceedings” involving procedural default, the Seventh Circuit declined to follow the Third Circuit’s
approach in Fahy v. Horn, 240 F.3d 239 (3rd Cir. 2001), and instead aligned itself with the Fourth
Circuit’s decision in Rouse v. Lee, 339 F.3d 238 (4th Cir. 2003) (en banc) “– another capital case
in which counsel foolishly waited until the end to mail a petition and believed that Rule 6(e) added
three days to the statutory filing deadline . . .”

67) Schlueter v. Varner, 384 F.3d 69, 76-78 (3rd Cir. 2004), cert. denied sub nom. Schlueter v.
Wynder, 544 U.S. 1037 (2005).  A majority of the Third Circuit panel affirmed the district court’s
dismissal of petitioner’s §2254 petition as untimely, and in so doing rejected his contention that he
was entitled to equitable tolling because his former counsel had pledged to file a timely state post-
conviction application but failed to follow through. The majority reasoned that, because the date by
which former counsel had said he would file the application was approximately sixteen days before
the time for filing actually expired, petitioner, acting diligently, could have learned of counsel’s
failure to file in time to take corrective action before the state filing deadline ran.

68) Souter v. Jones, 395 F.3d 577 (6th Cir. 2005).  In this Michigan second degree murder case, the
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Sixth Circuit held that “where an otherwise time-barred habeas petitioner can demonstrate that it is
more likely than not that no reasonable juror would have found him guilty beyond a reasonable
doubt, the petitioner should be allowed to pass through the gateway and argue the merits of his
underlying constitutional claims.” 395 F.3d at 602.  While much of the court’s analysis spoke in
terms of overcoming “procedural default” through satisfaction of the Schup v. Delo “miscarriage of
justice” standard, and in terms of an “actual innocence exception” to the statute of limitations, the
court ultimately relieved petitioner of the consequences of having filed beyond the limitations period
not by creating an “actual innocence exception” to the statute, but by granting equitable tolling based
on his showing of actual innocence.  See 395 F.3d at 599 (“Absent evidence of Congress’s contrary
intent, there is no articulable reason for treating habeas claims barred by the federal statute of
limitations differently [than other procedural defaults]. Similar to our holding in the equitable tolling
context, we conclude that against the backdrop of the existing jurisprudence and in the absence of
evidence to the contrary, Congress enacted this new procedural limitation consistent with the Schlup
actual innocence exception. Therefore, equitable tolling of the one-year limitations period based on
a credible showing of actual innocence is appropriate”).

In assessing petitioner’s actual innocence claim, the court rejected the state’s contention that
a recantation of a trial witness’ testimony cannot constitute “new” evidence for purposes of
satisfying the Schlup standard.  The evidence that the decedent in this case was a homicide victim
at all had never been strong;  she was found lying in the road 900 feet from a house where she,
petitioner and others had been attending a party, and the circumstances supported the conclusion that
she had left the party alone and intoxicated, and had been hit by a car.  It was not until some twelve
years later – and after authorities had twice declined to bring charges against petitioner – that a state
expert revised his opinion so as to express confidence that wounds on the decedent’s head had been
made with the sharp edge of an intact whiskey bottle known to have been in petitioner’s possession. 
Taking this expert’s word for the existence of a sharp edge on the bottle, two other experts bolstered
the prosecution’s theory.  When faced with later discovered evidence establishing that the bottle had
not simply lost its sharpness over time, as the expert who revised his opinion claimed, but instead
never had a sharp edge, the other two experts changed their views.  In rejecting the assertion that the
affidavit of one of these experts could not be “new,” the Sixth Circuit explained as follows:  “Dr.
Cohle was testifying at trial as an expert witness, and therefore, it is his opinion itself, rather than
the underlying basis for it, which is the evidence presented. Therefore, if Dr. Cohle has changed his
expert opinion, the evidence itself has changed, and can most certainly be characterized as new.” 
395 F.3d at 592 (internal citation omitted).  Additionally, in response to the state’s argument that
affidavits from two of the state’s trial experts were “merely cumulative” to the trial testimony of a
defense expert, the court explained that “[t]he retractions of Drs. Cohle and Bauserman not only
serve to bolster the defense’s argument, but also undermine the State’s side by withdrawing their
original trial opinions. Put another way, the new affidavits do not merely add to the defense, but also
deduct from the prosecution. As a result, the affidavits can be considered ‘new reliable evidence’
upon which an actual innocence claim may be based.”  395 F.3d at 593.  In light of these changes
in the expert testimony, the compelling evidence that the whiskey bottle had never been sharp, and
additional photographic evidence not presented at trial, the court concluded that petitioner had made
a showing sufficient to satisfy Schlup, thereby establishing his right to equitable tolling of the
limitations period, and merits review of his constitutional claims.

69) LaCava v. Kyler, 398 F.3d 271 (3rd Cir. 2005).  The Third Circuit affirmed the district court’s
dismissal of petitioner’s §2254 petition as untimely and refused to grant equitable tolling.  The court
reasoned that petitioner’s post-conviction counsel’s failure to advise him that the state court had
denied leave to appeal the denial of post-conviction relief did not constitute an “extraordinary
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circumstance” justifying equitable tolling, and that, in any event, petitioner had not been diligent in
allowing 21 months to pass between the filing of his request for leave to appeal and his first inquiry
into the status of that request.

70) Griffin v. Rogers, 399 F.3d 626 (6th Cir. 2005).  A majority of the Sixth Circuit panel reversed the
district court’s decision dismissing petitioner’s §2254 petition as untimely, granted equitable tolling,
and remanded for further proceedings.  Petitioner’s need for tolling arose when, in April 1997, she
filed her original petition two days before the expiration of the limitations period, then subsequently
expanded the claims in that petition in a way that rendered the petition “mixed.”  Seventeen months
after petitioner’s initial filing, the district court dismissed the petition “without prejudice,”
explaining that petitioner could seek to exhaust her then-unexhausted claims in state court and
thereafter seek federal review of those claims as necessary.  Petitioner began state court exhaustion
proceedings six and a half months later, and re-filed her federal habeas petition less than thirty days
after the state court denied relief.  The district court dismissed the re-filed petition for failure to
comply with the 30 day time limit for initiating state court exhaustion proceedings prescribed by
Palmer v. Carlton, 276 F.3d 777 (6th Cir. 2002) (adopting stay-abeyance procedure for mixed
petitions), notwithstanding the fact that Palmer was not decided until well after petitioner had
returned to federal court.

On appeal, the Sixth Circuit majority agreed that “the automatic equitable tolling mandated
by Palmer” when a petitioner complies with the 30 day requirement would not apply in light of the
fact that petitioner waited six and a half months to begin state court exhaustion proceedings.  The
majority nevertheless went on to find that petitioner was entitled to equitable tolling sufficient to
render her petition timely.  First, the majority acknowledged that, at the time she was preparing to
return to state court, petitioner “had no reason to know that she was required to file within 30 days
of her dismissal from federal court.” 399 F.3d at 636; see also id. (“Griffin’s ignorance of the filing
deadline given the unstable and unsettled nature of AEDPA at the crucial time of mistake was
reasonable and supports her argument for tolling”).  Second, the majority found that petitioner and
her counsel were not dilatory in waiting over six months to file in state court, explaining as follows: 
“[W]here the law is unclear, constitutional review should not be forfeited unless there has been a
lack of good faith diligence on the part of the petitioner herself. Here counsel had to prepare and file
a complex record and research complex questions of law before filing her petition in state court. In
the absence of any known deadline, six months for preparation and filing by a busy public defender's
office is not unreasonable.” 399 F.3d at 637.  Finally, the majority determined that the state would
not be prejudiced by the application of equitable tolling to render the petition timely.  

71) Keenan v. Bagley, 400 F.3d 417, 421-22 (6th Cir. 2005).  The Sixth Circuit remanded this Ohio
capital case for an evidentiary hearing on petitioner’s request for equitable tolling.  Petitioner’s need
for equitable tolling arose out of his submission of his state post-conviction relief application well
after the deadline established by state rules.  Without discussing whether the lateness of the state
court application necessarily meant that the application had not been “properly filed” for §2244(d)(2)
purposes, and without mentioning the pendency of Pace v. DeGuglielmo before the Supreme Court,
the Sixth Circuit focused on the possibility that petitioner had been misled by an order entered by
the state appellate court.  Specifically, well after his state court limitations period had expired, the
Ohio Supreme Court entered a so-called “Glenn order” staying petitioner’s execution and affording
him six months in which to file for post-conviction relief;  the application petitioner subsequently
filed was submitted within the six month window established by the order.  Based on these facts, the
Sixth Circuit explained the need for a remand as follows:

The key question for the purposes of equitable tolling . . . is why Keenan filed for
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state postconviction relief, as opposed to federal habeas relief [which would have
been timely if filed at that time], on March 26, 1999. If Keenan indeed relied on the
literal language of the Ohio Supreme Court’s Glenn order in structuring his legal
strategy, then his argument for equitable tolling might be very strong.  * * * ¶ 
[B]ased on the evidence before us, Keenan might have reasonably viewed the Ohio
Supreme Court’s order as granting him extra time to properly file a petition for state
postconviction relief. He might have assumed that any time spent pursuing this
avenue would toll his federal statute of limitations. Thus, given the Glenn order, he
might have believed that filing for state postconviction relief would not prevent him
from later filing for federal habeas relief. The record before us, however, contains
no mention of Keenan’s motivation in filing for state postconviction relief instead
of federal habeas relief. 

72) Vineyard v. Dretke, 2005 WL 590432 at *2-3 (5th Cir. Mar. 14, 2005) (per curiam)
(unpublished).  In this Texas case brought by a prisoner acting pro se, the Fifth Circuit vacated –
for the second time – the district court’s order denying equitable tolling, and remanded for further
factual development.  Petitioner had initially contended that his state court counsel affirmatively
misled him into believing that his “Petition for Discretionary Review” remained pending in state
court, which in turn caused him to delay the initiation of a timely federal habeas proceeding. 
Petitioner supported these allegations with affidavits and documentary evidence.  On the initial
remand, the district court solicited an affidavit from petitioner’s state court counsel in which counsel
denied petitioner’s allegations. Relying on this affidavit, which contradicted petitioner’s
submissions, the district court concluded that petitioner “had failed to produce ‘credible evidence’
that he was misled.” After noting that the district court reached this decision by ignoring certain
evidence presented by petitioner, and that petitioner’s own “unsworn declaration under penalty of
perjury was competent sworn testimony under 28 U.S.C. §1746,” the Fifth Circuit, quoting Rule 7
of the Rules Governing §2254 Proceedings, observed that, “‘When the issue is one of credibility,
resolution on the basis of affidavits can rarely be conclusive.’”  The court went on to distinguish the
attorney-error cases relied upon by the district court to reject petitioner’s claim for equitable tolling,
emphasizing that the allegation here was not merely “error” on the part of counsel, but was instead
that counsel “affirmatively misinformed [petitioner] that his PDR was still pending . . .,” and was
therefore most analogous to United States v. Wynn, 292 F.3d 226 (5th Cir. 2002).  Finally, discussing
the availability of an evidentiary hearing to resolve the factual issues underlying the request for
equitable tolling, the court noted that §2254(e)(2) “does not appear to address scenarios like the one
in the instant case, in which the factual dispute concerns not a substantive constitutional claim but
the federal court’s application of a nonconstitutional rule.”(citing Cristin v. Brennan, 281 F.3d 404,
412-13 (3rd Cir.2002) (holding that §2254(e) does not apply to issue of propriety of evidentiary
hearing “on excuses for procedural default”)).  See also Cooper v. Fisher, ___Fed.Appx.___, 2017
WL 629268 (5th Cir. Feb. 15, 2017) (vacated dismissal as untimely and remanding for fact
development on petitioner’s sworn allegations that he was entitled to equitable tolling because his
retained counsel had been paid in full and had misled him to believe that his habeas petition would
be or had been filed”). 

73) United States v. Martin, 408 F.3d 1089, 1095-96 (8th Cir. 2005).  Addressing a question of first
impression in the Eighth Circuit, the court held that equitable tolling is available to a §2255
petitioner, and that a de novo standard of review applies when a prisoner challenges a district court’s
denial of equitable tolling on appeal.  Examining petitioner’s request for equitable tolling due to the
misconduct of his retained attorney, George Lasko, the Eighth Circuit had no difficulty concluding
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that such tolling was warranted.  The court summarized petitioner’s diligence in dealing with Lasko
as follows:

First, Lasko consistently misled Martin. Lasko told Martin and his wife that there
was no such thing as a one-year filing deadline for §2255 motions. Then, in a
November meeting, he told Martin’s wife that he would be filing the motion within
two weeks. Lasko then told Martin that he would be seeing some type of relief in
the near future. Finally, after the deadline had passed, Lasko told Martin’s wife that
he had filed papers on Martin’s behalf. Of course, none of this was true.  ¶ 
Moreover, Lasko completely failed to communicate with his client.  Martin’s wife
logged approximately forty telephone calls to Lasko’s office, none of which were
returned. She went to two appointments at Lasko’s office, but he neglected to attend
them. Martin’s family tried to contact Lasko, but he refused to speak with them.
Martin himself tried to communicate with Lasko, but Lasko did not take his
telephone calls. Martin sent Lasko original documents for his §2255 motion, but
Lasko never returned them or copies of them, despite Martin’s demand that Lasko
do so.  ¶  In sum, Lasko consistently lied to Martin and his wife about the filing
deadline; repeatedly lied to Martin and his wife about the status of Martin’s case;
refused to communicate with Martin or his family; neglected to file any documents,
belated or not, on Martin’s behalf; and failed to return any of Martin’s paperwork
to him despite repeated requests and then demands. Such conduct presents the type
of egregious attorney misconduct that may excuse an untimely filing.

(footnotes omitted).  After further discussion of petitioner’s diligent efforts to file a timely §2255
motion, including his submission of pro se motions for extension of time and the return of the
documents he had sent to Lasko, the Eighth Circuit rejected the district court’s determination that
petitioner was not entitled to equitable tolling because he could have simply filed his own §2255
motion rather than relying on his counsel to do so.  The court explained that it would “not fault
Martin for relying on his attorney here.”

74) Shannon v. Newland, 410 F.3d 1083, 1090 (9th Cir. 2005), cert. denied, 546 U.S. 1171 (2006). 
After rejecting petitioner’s contention that a favorable change in state law served as a triggering
event to restart his limitations period, the Ninth Circuit went on to reject a request for equitable
tolling by noting that, unlike petitioner’s case, “[e]ach of the [Ninth Circuit] cases in which equitable
tolling has been applied have involved wrongful conduct, either by state officials or, occasionally,
by the petitioner’s counsel.”  Petitioner’s “argument thus calls for an unprecedented extension of the
principle of equitable tolling” and would “open the door for any state prisoner to file a habeas
petition anytime a state court issues a clarification of state law.”

75) Howell v. Crosby, 415 F.3d 1250, 1252 (11th Cir. 2005), cert. denied, 546 U.S. 1108 (2006).    The
Eleventh Circuit affirmed the dismissal of petitioner’s §2254 petition as untimely in this Florida
capital case, finding that appointed state post-conviction counsel’s error in failing to file a state
application for post-conviction relief before the federal limitations period expired was not an
extraordinary circumstance. The court reasoned:  “Howell was not a victim of extraordinary
circumstances beyond his control, and the district court did not commit clear error when it
determined that Howell was not diligent. As we concluded in [other cases], attorney negligence is
not a basis for equitable tolling, especially when the petitioner cannot establish his own diligence
in ascertaining the federal habeas filing deadline.”  The court did not elaborate on the facts
establishing petitioner’s lack of diligence. 
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76) Jefferson v. Budge, 419 F.3d 1013 (9th Cir. 2005).  In this non-capital Nevada case, the Ninth
Circuit held as follows:

[I]t is error for a district court to dismiss a mixed habeas petition without first
offering the petitioner the options provided in Rose v. Lundy, 455 U.S. 509 (1982)
[i.e., either returning to state court to exhaust the unexhausted claims or amending
or resubmitting the petition to present only exhausted claims]. If such an error
occurs, the petitioner is entitled to equitable tolling of the AEDPA statute of
limitations from the date the mixed petition was dismissed until the date a new
federal habeas petition is filed, assuming ordinary diligence 

419 F.3d at 1014. Applying its holding in this case, the court determined that the district court erred
in dismissing petitioner’s §2254 petition as mixed “without prejudice,” after the limitations period
had expired, and without first affording him the opportunity to remove his unexhausted claims.  The
court went on to grant equitable tolling “from the date the first habeas petition was dismissed until
the date [petitioner] filed his second habeas petition,” and remanded the case for further proceedings.
419 F.3d at 1017.

77) Balsewicz v. Kingston, 425 F.3d 1029, 1032-33 (7th Cir. 2005), cert. denied, 546 U.S. 1144 (2006).
Citing Gildon v. Brown, 384 F.3d 883 (7th Cir. 2004), the Seventh Circuit rejected petitioner’s
argument for a “freestanding actual innocence exception to §2244 that would allow a petitioner to
overcome a failure to file the petition in a timely manner.” The court later added, again citing
Gildon, that it “has stated that actual innocence, instead of comprising a freestanding exception to
the AEDPA, must be presented in conjunction with a claim that the habeas statute of limitations
should be equitably tolled.”  The court went on to conclude that petitioner’s claim of legal innocence
as a result of mental disease or defect, and his claim that he was misled by Wisconsin’s post-
conviction relief statute, were insufficient to justify equitable tolling.

78) Bonner v. Carey, 425 F.3d 1145, 1150 (9th Cir. 2005), cert. denied, 549 U.S. 856 (2006). After
concluding that petitioner’s §2254 petition was untimely because his state post-conviction petition
had been found to be untimely, and therefore incapable of supplying statutory tolling under Pace v.
DiGuglielmo, the Ninth Circuit vacated the district court’s order dismissing the federal petition and
remanded “so that Bonner can argue his eligibility for equitable tolling, as he has not yet had an
adequate opportunity to do that.” 

79) Espinoza-Matthews v. State of California, 432 F.3d 1021, 1028 (9th Cir. 2005).  The Ninth Circuit
reversed the district court’s determination that petitioner’s §2254 petition was untimely in this
California robbery, car theft and firearms case, finding that petitioner was entitled to equitable
tolling for the nearly eleventh month period he spent in administrative segregation, during which his
federal limitations period was running.  The court explained: “For nearly 11 months, despite his
diligence, Espinoza-Matthews could not obtain his legal papers.  After his release from Ad/Seg,
Espinoza-Matthews had only slightly over a month with his legal file to try to prepare a proper
petition.  Under those circumstances Espinoza-Matthews is entitled to equitable tolling.” Accounting
for the equitably tolled time, the petition – which was submitted to prison authorities for mailing
approximately one month after the limitations period would have expired without the aid of equitable
tolling – was timely.

80) Dolan v. Dretke, 2006 WL 305539 at *2 (5th Cir. Feb. 9, 2006) (unpublished).  In this non-capital
Texas case, the Fifth Circuit granted a COA, vacated the district court’s dismissal of petitioner’s
§2254 as untimely, and remanded for equitable tolling.  The court first determined that the district
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court erred in failing to consider the Texas Court of Criminal Appeals’ grant of an extension of the
time in which petitioner was to file his petition for discretionary review (PDR) when calculating the
date on which his conviction became final. While this extra time reduced the margin by which the
§2254 petition was untimely, it did not eliminate it, and the Fifth Circuit went on to find that
petitioner was entitled to a remand for consideration of his contentions that equitable tolling should
be granted “for (1) the delay between the date he presented his state habeas application to prison
authorities for mailing and the date when the application was stamped in the state court, and (2) the
delay from the date that the state habeas court denied his application and the date that he received
notice that the application had been denied.” 

81) Thompson v. Smith, 2006 WL 535750 at *5-6 (11th Cir. Mar. 6, 2006) (unpublished).  The
Eleventh Circuit reversed the district court’s dismissal of petitioner’s §2254 petition as untimely,
and remanded with instructions to apply equitable tolling, finding that the district court had erred
in handling petitioner’s pro se request for dismissal without prejudice, and in assessing petitioner’s
diligence.  Petitioner’s timeliness difficulties arose when he sought dismissal without prejudice in
response to the state’s contention that a claim he sought to add to his otherwise completely exhausted
first federal petition had not been previously presented to the state courts.  Before the district court
acted on petitioner’s dismissal request, the state made clear that it deemed the new claim to be
exhausted because the state courts would consider it procedurally barred and refuse to entertain it. 
Notwithstanding this concession by the state, the district court dismissed the petition “without
prejudice,” and denied petitioner’s “Letter of Concern” – filed two days after the dismissal order was
entered – in which he sought a ruling on the exhaustion status of his claims, and requested that his
dismissal motion not be granted if the court found the claims to be exhausted. 

In concluding that equitable tolling was appropriate, the Eleventh Circuit found that the
district court had erred in rejecting petitioner’s “Letter of Concern” because petitioner was “entitled
to the correct resolution of the [exhaustion] issue, especially where the opposite, and incorrect,
conclusion leaves the petitioner time-barred and without remedy.” The court went on to conclude
that “[t]he proper course of action for the district court . . . would have been to vacate the order of
dismissal without prejudice and decide Thompson’s first federal habeas petition on the merits. In our
view, the combination of [petitioner’s letter request, state law making clear that petitioner’s
additional claim should have been deemed exhausted, and the district court’s failure to resolve the
exhaustion question when asked to do so] constituted extraordinary circumstances.”

Having found extraordinary circumstances, the Eleventh Circuit also concluded that
petitioner had been diligent, such that equitable tolling was appropriate.  The court noted that
petitioner quickly initiated his federal habeas proceedings after being denied state collateral relief,
that he “filed a near-constant stream of motions while the [first] petition was pending,” and that he
returned to state court promptly after his initial petition was dismissed without prejudice.  As to the
latter point, the Eleventh Circuit noted that the district court “erred by failing entirely to consider”
a “Motion to Void Conviction and Sentence” filed by petitioner in state court ten days after his first
federal petition was dismissed.  The court observed that although that motion had not been “properly
filed” for §2244(d)(2) purposes, it nevertheless “demonstrated Thompson’s diligence in returning
to state court.” 

82) In re Wilson, 442 F.3d 872 (5th Cir. 2006).  In this Texas capital case, a majority of the Fifth
Circuit panel withdrew its earlier opinion denying petitioner’s application for leave to file a
successive federal habeas petition raising an Atkins v. Virginia claim on the ground that such a
petition would be untimely, and entered a new opinion granting equitable tolling.  Petitioner filed
his state habeas petition to exhaust his Atkins claim on the last day of the limitations period, and
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while he did file a successive federal petition containing the same claim in the district court
immediately following the state court’s denial of relief, he had not obtained authorization to do so
from the court of appeals.  Weeks later, he moved in the court of appeals first to have a prior
application for leave to file a successor reinstated, and then submitted the application for leave to
file a successor that was rejected in this opinion.  On these facts the majority determined that
petitioner’s application “is clearly barred by AEDPA’s statute of limitations and must be denied,
unless he has demonstrated that he is entitled to equitable tolling of the limitations period.” 442 F.3d
at 875.

Turning to the reasons for petitioner’s delay in seeking review of his Atkins claim, the
majority explained that petitioner had been influenced by Texas’s “two forum rule,” such that filing
a state habeas petition raising his claim would have resulted in dismissal without merits review, since
a COA application seeking authorization to appeal his first federal habeas petition to the Fifth
Circuit remained pending throughout the limitations period running against his Atkins claim.  The
majority summarized:

It is our conclusion that the Texas two-forum rule forced Wilson into the untenable
position of having to choose between two equally undesirable alternatives. First,
Wilson could have filed his [Atkins claim in a] successive petition in state court
while his federal petition remained pending [via a COA application to the Fifth
Circuit]. Under the two-forum rule, the state court petition would have been
dismissed, satisfying our exhaustion requirement but sacrificing meaningful review
of his Atkins claim in state court. Second, Wilson could have dismissed his pending
federal petition and filed his successive petition in state court. This would have
allowed Wilson to pursue relief on his Atkins claim in state court, but only by
sacrificing review of the claims asserted in his pending federal petition. Wilson
chose the first alternative, but only after waiting in vain for this court to rule on his
motion for COA before the expiration of the limitations period. As we concluded
in Hearn, this is precisely the kind of Hobson’s choice that may not be imposed on
a habeas petitioner.

442 F.3d at 878.
Before concluding that equitable tolling was appropriate, the majority went on to note that

but for the timeliness problem, petitioner’s motion for authorization to proceed with his Atkins claim
in a second or successive habeas petition “surely would have” been granted in light of the court’s
earlier determination that petitioner had made a prima facie showing of mental retardation. 442 F.3d
at 878.

83) Shannon v. Dretke, 2006 WL 1160467 at *2 (5th Cir. April 24, 2006) (per curiam)
(unpublished), cert. denied, 549 U.S. 1027 (2006). In the course of denying a COA for leave to
appeal the dismissal of petitioner’s §2254 petition as untimely in this Texas capital case, the Fifth
Circuit observed that petitioner had filed almost 60 days after the filing date set under a district court
scheduling order, then added the following:  “We do not note Shannon’s non-compliance with the
scheduling order to imply that filing by the deadline set in such an order necessarily insulates a
petitioner from AEDPA’s limitations period: It does not.  We mention it only as further evidence of
his lack of vigilance in pursuing his habeas petition.”

84) Smallwood v. Secretary of Department of Corrections, 2006 WL 1130864 at *2 (11th Cir. April
28, 2006) (per curiam) (unpublished), cert. denied, 549 U.S. 916 (2006).  The Eleventh Circuit
affirmed the dismissal of petitioner’s second-in-time §2254 petition, which was filed after his initial
petition was dismissed sua sponte for failure to pay the filing fee or request in forma pauperis status,

St. of Lims -- Equitable Tolling 415 -- CTA



as untimely.  While petitioner moved for in forma pauperis status before his initial petition was
formally dismissed, and promptly re-filed a new petition after the dismissal, the Eleventh Circuit
found it unnecessary to decide whether the district court erred in dismissing the first petition without
notice to petitioner because, in any event, petitioner was not entitled to equitable tolling.  The court
explained its reasoning as follows:

Smallwood was not the victim of “extraordinary circumstances that are both beyond
his control and unavoidable even with diligence,” and, thus, does not qualify for
equitable relief. Smallwood does not argue that he never received notice that the
district court dismissed his initial §2254 petition. Instead, Smallwood stated that he
received notice and chose to file a new petition. Smallwood did not appeal the
district court’s dismissal of his initial §2254 petition. Since he did not exhaust the
options available to him when his first federal habeas petition was dismissed, he did
not exercise the level of diligence required to show the “rare and exceptional
circumstances” that qualify a petitioner for equitable tolling.

(internal citations omitted).

85) Rasberry v. Garcia, 448 F.3d 1150, 1154 (9th Cir. 2006).  In the course of affirming the district
court’s dismissal of petitioner’s second-in-time §2254 petition, the Ninth Circuit joined several other
circuits in holding that “a pro se petitioner’s lack of legal sophistication is not, by itself, an
extraordinary circumstance warranting equitable tolling.”

86) Mendoza v. Carey, 449 F.3d 1065, 1069-70 (9th Cir. 2006).  Relying on Whalem/Hunt v. Early, 233
F.3d 1146 (9th Cir. 2000) (en banc) (per curiam), the Ninth Circuit panel majority held that “[s]o
long as there are some circumstances ‘consistent with petitioner’s petition and declaration’ that
would entitle the petitioner to equitable tolling, remand [for fact development] is appropriate.”
Applying that rule in this case, the majority vacated the district court’s dismissal of petitioner’s
§2254 petition as untimely and remanded for fact development on his claim that his lack of access
to Spanish language legal materials or a translator entitled him to equitable tolling.  The majority
explained that the “combination of (1) a prison law library’s lack of Spanish-language legal
materials, and (2) a petitioner’s inability to obtain translation assistance before the one-year
deadline, could constitute extraordinary circumstances.” Expanding on what petitioner would be
required to demonstrate in order to prove his entitlement to equitable tolling on remand, the majority
added the following:

[A] non-English-speaking petitioner seeking equitable tolling must, at a minimum,
demonstrate that during the running of the AEDPA time limitation, he was unable,
despite diligent efforts, to procure either legal materials in his own language or
translation assistance from an inmate, library personnel, or other source.  We agree
with [the Sixth Circuit] that a petitioner who demonstrates proficiency in English
or who has the assistance of a translator would be barred from equitable relief. 

87) Arthur v. Allen, 452 F.3d 1234 (11th Cir. 2006), cert. denied, 549 U.S. 1338 (2007).  The Eleventh
Circuit affirmed the district court’s dismissal of the §2254 petition as untimely in this Alabama
capital case.  In so holding, the court upheld the district court’s rejection of petitioner’s proffered
evidence of actual innocence, and agreed that petitioner had not been diligent in seeking state post-
conviction relief.  The court reasoned that although petitioner put forth an effort to locate pro bono
counsel to assist him in state court, he failed to avail himself of Alabama’s procedure for seeking
appointment of counsel (which first requires the submission of a facially meritorious application for
post-conviction relief), presented no explanation for not filing a timely pro se state post-conviction
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relief application while his search for counsel was ongoing, and failed to prove that he had been
provided inadequate access to the prison law library.  On the basis of these diligence findings, the
court upheld the district court’s refusals to grant discovery, an evidentiary hearing, and equitable
tolling. 

88) Prieto v. Quarterman, 456 F.3d 511, 516 (5th Cir. 2006).  The Fifth Circuit granted equitable
tolling in this Texas capital case involving a §2254 petition that was otherwise filed nearly 100 days
late.  The court found that equitable tolling was warranted because petitioner had relied to his
detriment on an order issued by the district court granting his motion for an extension of time to file.
The court further found that petitioner had been diligent, both by requesting his extension of time
before the original limitations period had expired, and by submitting his petition well within the time
granted by the district court.  In so holding, the Fifth Circuit rejected the state’s contention that
Fierro v. Cockrell, 294 F.3d 674 (5th Cir. 2002), foreclosed equitable tolling. The court explained
that, unlike in this case, the scheduling order upon which the petitioner in Fierro had claimed to have
relied was entered three weeks after the expiration of the limitations period.  The court further
emphasized that “[t]he likelihood that a district court’s order will actually mislead a petitioner into
believing that his petition is due beyond the AEDPA limitations period is the critical distinction .
. .” “Prieto,” the court added, “relied to his detriment on the district court’s order issued for the
express purpose of granting him additional time to file is writ of habeas corpus.”  (emphasis by the
court).

89) Roy v. Lampert, 465 F.3d 964 (9th Cir. 2006), cert. denied sub nom. Belleque v. Kephart, 549 U.S.
1317 (2007).  The Ninth Circuit remanded these consolidated cases involving Oregon petitioners
seeking equitable tolling for evidentiary hearings on the petitioners’ allegations that their temporary
transfers to a private correctional facility in Arizona interfered with their ability to file timely federal
habeas petitions.  Noting that “[a] habeas petitioner . . .  should receive an evidentiary hearing when
he makes ‘a good-faith allegation that would, if true, entitle him to equitable tolling,’” the court
found that petitioners had met this threshold. (quoting Laws v. LaMarque, 351 F.3d 919, 919 (9th
Cir.2003) (emphasis by the court)).  Characterizing the petitioners’ pro se status as “highly relevant”
in that “it informs and colors the lens through which we view . . . whether the[] [petitioners’] filings
made sufficient allegations of diligence,” 465 F.3d at 970, the court went on to find that the
allegations here were sufficient to require a hearing because they included: (a) efforts by the
prisoners to seek access to sufficient legal materials while in the private facility; (b) a description
of the materials available at the facility which, if true, would establish their inadequacy; and (c)
efforts by the prisoners to initiate their post-conviction challenges well in advance of the expiration
of the limitations period.  Additionally, in concluding that petitioners had shown enough to warrant
a hearing, the Ninth Circuit expressly rejected the district court’s demand for more specific
information about petitioners’ efforts to obtain legal resources.  The court explained:

The purpose of requiring habeas petitioners to demonstrate diligence in order to be
entitled to an evidentiary hearing regarding equitable tolling is to ensure that the
extraordinary circumstances faced by petitioners . . . – and not their lack of
diligence – were the cause of the tardiness of their federal habeas petitions. ¶  Since
this is the reason for showing diligence, then habeas petitioners should not have to
allege specific dates and times of library visits. Of course, the district court is
correct that specific dates may be highly probative when petitioners attempt to show
that they acted diligently in securing their rights. However, if the petitioners can
allege facts showing that extraordinary circumstances – and not a lack of diligence
– caused the failure to file, there is no need to require specific dates before holding
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an evidentiary hearing.
465 F.3d at 973 (internal citation omitted).

90) Solomon v. United States, 467 F.3d 928, 933-34 (6th Cir. 2006).  A majority of the Sixth Circuit
panel granted equitable tolling in this federal drug case involving a §2255 motion that was filed
approximately two months after the expiration of the April 24, 1997 post-AEDPA grace period. 
After noting the list of five factors to be considered in an equitable tolling analysis, the majority
focused on two for this case:  “petitioner’s diligence in pursuing his rights and his reasonableness
in remaining ignorant of the legal requirement for filing his claim.”  As to petitioner’s claim that he
had remained  ignorant of the AEDPA limitations period until early 1997, the majority found
reasonable his explanation that legal materials and current information were difficult to come by at
the federal prison in Marion, Illinois where he was housed, both because prisoners were competing
for limited resources as word of the new limitations period spread, and because they were permitted
only a small number of references at a time, and were required to specifically identify what they
needed in advance.  With regard to petitioner’s diligence, the majority also accepted petitioner’s
explanation that he began to work steadily toward preparing and filing a timely §2255 motion as
soon as he learned of the limitations period, and that his unexpected transfer to another facility,
where he was kept in segregation with no access to legal materials for a two month period straddling
the end of the limitations period, impeded his ability to file on time.  Finally, the majority rejected
the government’s contention that petitioner sat on his rights for years preceding the enactment of the
AEDPA, stating that “[w]e do not fault Petitioner for any delay in pursuing his rights based on his
efforts – or lack thereof – before the one-year limitations period was enacted” because prisoners
were free to wait as long as they chose before the limitations period took effect.

91) Graf v. Moore, 2007 WL 245124 at *4 (3rd Cir. Jan. 30, 2007) (unpublished).  In this New Jersey
murder, robbery and firearms case, the Third Circuit reversed the district court’s denial of equitable
tolling and remanded for consideration of the merits of petitioner’s claims.  Petitioner initially filed
his federal habeas petition on time, but the district court, at the state’s request, dismissed it as
“mixed” after the limitations period expired.  The district court ordered this dismissal even though
the three allegedly unexhausted claims “were understood to be procedurally barred and would only
be heard on the merits if the New Jersey state courts elected to excuse the procedural default, a
scenario the District Court deemed ‘not impossible.’”  The Third Circuit condemned this approach,
stating that “[t]he District Court should not have dismissed Graf’s claims when it knew it was so
unlikely the . . . state courts would excuse the default, or alternatively it should later have granted
relief by finding equitable tolling to apply.” 

92) Spottsville v. Terry, 476 F.3d 1241, 1245 (11th Cir. 2007).  The Eleventh Circuit reversed the
district court’s dismissal of the §2254 petition as untimely in this Georgia case, finding that
petitioner was entitled to equitable tolling because he had been misled by the state habeas court.  The
timeliness issue arose because petitioner’s notice of appeal and request for authorization to appeal
the denial of state habeas relief was filed with the county court, rather than the state supreme court. 
The Eleventh Circuit found that this error meant that the state court appeal (which was forwarded
to the state supreme court, but arrived too late), was not “properly filed” for §2244(d)(2) purposes. 
The court went on to hold, however, that equitable tolling was appropriate because the lower state
court’s order denying relief expressly instructed petitioner to file his appellate documents as he did. 
The court explained:

The instructions of the state habeas court for filing Spottsville’s appeal were
misleading. The court did not instruct Spottsville to file anything with the Clerk of
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the Supreme Court of Georgia; the only official mentioned in those instructions was
the Clerk of the Superior Court of Tattnell County.... ¶ Warden Terry erroneously
argues that Spottsville is an experienced pro se litigant who could have either
avoided or discovered his error and still filed a federal petition before the
limitations period expired. The problem with Warden Terry’s argument is that
Spottsville followed the instructions of the state court to the letter ... It is
unreasonable to expect a pro se litigant to second-guess or disregard an instruction
in a written order of a court. The first notice to Spottsville that he had been misled
by the state habeas court came when the Supreme Court of Georgia dismissed his
appeal. By then, it was too late for Spottsville to cure his error. Spottsville diligently
filed his federal petition fewer than two months after the dismissal of his state
appeal.

93) Nelson v. Quarterman, 2007 WL 432969 (5th Cir. Feb. 9, 2007) (per curiam) (unpublished), cert.
denied, 552 U.S. 839 (2007).  The Fifth Circuit denied a COA in this Texas capital case on
petitioner’s claim that he was entitled to equitable tolling necessary to permit consideration of his
otherwise untimely §2254 petition.  Petitioner had moved for appointment of federal habeas counsel
three months before the limitations period expired, but the district court failed to appoint counsel
until nearly three months after the limitations period ended. That lawyer eventually filed a petition
162 days after he was appointed (246 days after the limitations period expired), which the district
court later dismissed as untimely. 

In rejecting petitioner’s request for a COA on the equitable tolling question, the Fifth Circuit
observed that “a defendant’s pro se status will not excuse an untimely habeas petition,” and that
“Nelson knew about the impending deadline and could have filed a pro se skeletal petition before
the limitations period expired.” 2007 WL 432969 at *2. The court also added that federal habeas
counsel was not diligent in preparing an filing a petition after his appointment, explaining: 
“Nelson’s counsel was aware of the limitations period because he moved to extend the filing date
to June 13, 2003, a date within ninety-eight days from his appointment. Yet he then waited until 162
days after the appointment to file Nelson’s federal petition. Therefore, even if the district court had
granted equitable tolling equivalent to the time Nelson was without federal habeas counsel, his
petition would still have been untimely. Nelson’s complaint that he was unable to prepare the
petition in ninety-eight days is unconvincing.” 2007 WL 432969 at *2 (footnotes and citation
omitted).  Additionally, in footnote 2, the court acknowledged appointed counsel’s contention that
preparation of the petition took considerable time, but found that, “[n]evertheless, counsel could also
have filed a skeletal petition and sought leave to amend later.”

94) Fleming v. Evans, 481 F.3d 1249, 1256-57 (10th Cir. 2007).  The Tenth Circuit vacated the district
court’s dismissal of petitioner’s §2254 petition as untimely in this Oklahoma assault and battery
case, and remanded for consideration of equitable tolling.  Expressing agreement “with those circuits
holding that sufficiently egregious misconduct on the part of a habeas petitioner’s counsel may
justify equitable tolling,” the court found that petitioner “has alleged enough facts to warrant, at a
minimum, an evidentiary hearing to determine whether he is entitled to equitable tolling.” 
Petitioner’s showing included the following:  counsel was retained to prepare and file a post-
conviction application “nearly a full year in advance of the expiration of the filing deadline,” and
petitioner’s repeated inquiries of counsel yielded consistent – but false – assurances that a filing was
imminent; and, notwithstanding counsel’s assurances, petitioner prepared his own post-conviction
application shortly before the filing deadline and sent it to his attorney for reformatting and filing,
which counsel did not complete.  In concluding that petitioner had established his entitlement to a
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COA on the timeliness question, the court also noted that “[t]he state bears the burden of proving
that the AEDPA limitations period has expired.”

95) McAleese v. Brennan, 483 F.3d 206, 219 (3rd Cir. 2007).  The Third Circuit affirmed the district
court’s dismissal of petitioner’s § 2254 petition as untimely in this non-capital Pennsylvania murder
case.  After rejecting petitioner’s first two arguments – that documents withheld by the state until
after the petition was filed formed the factual predicate for petitioner’s claim for purposes of §
2244(d)(1)(D), and that subsequent denials of parole formed a continuing violation for purposes of
§ 2244(d)(1)(A) – the court rejected petitioner’s request for equitable tolling.  The request was based
on petitioner’s multi-year effort to obtain the documents withheld by the state, the very existence of
which had been misleadingly denied by state actors.  The court rejected this theory because
petitioner’s ability to file a habeas petition had not been hampered by his lack of access to the
documents, as evidenced by the fact that he did file a petition long before he actually obtained them. 
“While we exercise some level of leniency with respect to pro se petitioners,” the court explained,
“mere neglect, even if characterized as excusable, does not justify equitable tolling in any
circumstances.” 

96) Johnson v. Quarterman, 483 F.3d 278, 287 (5th Cir.), cert. denied, 552 U.S. 1064 (2007).  The
Fifth Circuit denied a COA in this Texas capital case that was dismissed by the district court as
untimely.  In finding petitioner’s equitable tolling argument unworthy of encouragement to proceed
on appeal, the Fifth Circuit explained that neither the failure of counsel’s computer at 7:30 p.m. on
the date the limitations period expired, nor counsel’s undocumented claim that counsel for the
respondent had agreed to a three day extension that counsel believed to be “flexible,” justified
equitable tolling.  As to the former, the court observed that, even without a functional computer,
counsel could have filed a handwritten shell petition to satisfy the limitations period.  And as to the
latter, the court noted that even if respondent’s counsel had agreed to a three day extension – as the
district court assumed – petitioner’s counsel failed to file in time to meet that deadline.  These
circumstances, coupled with the fact that counsel had been appointed some nine months before the
limitations period expired, persuaded the Fifth Circuit that petitioner had not been diligent, and that
equitable tolling could not be granted. 

97) In re Lewis, 484 F.3d 793, 797 (5th Cir. 2007) (per curiam), cert. denied sub nom. Lewis v.
Quarterman, 552 U.S. 1141 (2008).  The Fifth Circuit denied petitioner’s application for leave to
file a second or successive petition raising an Atkins v. Virginia claim in this Texas capital case on
the ground that it was one day late.  Petitioner’s initial federal habeas proceedings ended with the
Supreme Court’s denial of certiorari on March 3, 2003, and he was thereafter notified that his
appointed counsel intended to do no further work on his case.  Petitioner subsequently secured pro
bono counsel, who filed a successive state habeas petition presenting his Atkins claim on June 20,
2003.  This left petitioner with one day remaining on the federal limitations period applicable to the
claim.  The state court denied relief on December 6, 2006, and counsel mailed petitioner’s
application for leave to file a successor on December 7, 2006, but it was not received and clocked
in at the clerk’s office until December 8.  After noting that “mailing is not the equivalent of filing,”
the Fifth Circuit went on to reject petitioner’s request for equitable tolling.  As to petitioner’s
contentions that his abandonment by appointed counsel and limitations on subsequent pro bono
counsel’s time excused the late filing, the court explained that “Lewis obtained his pro bono counsel
on or soon after the day he received notice of his previous counsel’s withdrawal, ...  leaving Lewis
with over three months to file his state application. Under the circumstances of this case, three
months was adequate time for Lewis to file his application.”  The court also relied upon this three
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month period to conclude that Texas’s former “two forum rule” did not prevent a timely filing.  

98) Pitts v. Hood, 2007 WL 1121853 at *1 (9th Cir. April 17, 2007) (unpublished).  The Ninth Circuit
reversed the district court’s dismissal of petitioner’s §2254 petition as untimely, finding that the
district court’s error in failing to advise petitioner that he could proceed only on his exhausted claims
before dismissing his mixed petition was “sufficiently extraordinary to justify equitable tolling . .
.”  The court also noted that petitioner was diligent in subsequently returning to state court for
exhaustion because, although he did not file in state court until 191 days after leaving federal court,
“it was only 18 days after the expiration of the AEDPA limitations period.”  Additionally, once
petitioner had filed in state court, he pursued his remedies there “without delay.” 

99) Belot v. Burge, 490 F.3d 201, 206 (2nd Cir. 2007), cert. denied, 552 U.S. 1190 (2008).  Before
affirming the dismissal of petitioner’s §2254 petition as untimely in this New York weapons case,
the Second Circuit stated as follows about the standard of appellate review applied to challenges to
a district court’s denial of equitable tolling:

We believe that the appropriate standard of review depends on the aspect of the
decision which is under review. A rule of law that gives the court discretion to grant
an equitable exception in extraordinary circumstances seems almost inherently to
invite the court’s discretion in applying these standards. The balancing of factors
involved in determining what result is equitable and the appraisal of whether the
circumstances are sufficiently extraordinary seem to contemplate that in the same
set of facts, different results could be acceptable. In such circumstances, courts
often say that appellate review is for “abuse of discretion.” But that label in a way
obscures more than it reveals. The operative review standard in the end will depend
on what aspect of the lower court’s decision is challenged. If a district court denies
equitable tolling on the belief that the decision was compelled by law, that the
governing legal standards would not permit equitable tolling in the circumstances
– that aspect of the decision should be reviewed de novo. If the decision to deny
tolling was premised on an incorrect or inaccurate view of what the law requires,
the decision should not stand. Courts generally in such circumstances state that
application of an incorrect standard of law is an “abuse of discretion.” Considering
a second aspect, if the decision to deny tolling was premised on a factual finding,
the factual finding should be reviewed for clear error. Finally, if the court has
understood the governing law correctly, and has based its decision on findings of
fact which were supported by the evidence, but the challenge is addressed to
whether the court’s decision is one of those within the range of possible permissible
decisions, then appellate review will be, not only in name, but also in operation, for
abuse of discretion. The reviewing court will recognize that in theory the lower
court has numerous options open to it and its decision must be sustained unless the
particular facts and circumstances are such as to make the particular decision an
abuse of discretion. These three distinct potential aspects of a decision and the
concomitant types of review are collected under the label “abuse of discretion.”

100) Black v. District Attorney of Philadelphia City, 2007 WL 2570809 at *2 (3rd Cir. Sept. 7, 2007). 
The Third Circuit vacated the district court’s dismissal of petitioner’s §2254 petition as untimely and
remanded with instructions to grant the writ as to petitioner’s conviction under the Pennsylvania
Corrupt Organizations Act (PCOA).  Seven years after petitioner pled guilty to several counts,
including the PCOA count, the Pennsylvania Supreme Court determined that the PCOA did not
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apply to “wholly illegitimate enterprises,” such as petitioner’s drug dealing operation.  Under a
subsequent determination that this ruling applied retroactively, petitioner contended that his PCOA
conviction could not stand, and the state agreed.  Although petitioner’s federal habeas petition
challenging the conviction was concededly untimely, the Third Circuit held that equitable tolling was
appropriate:  “Here, the rigid application of the statute would result in upholding a sentence for a
crime that in fact was not a crime. Such a result would be manifestly unjust, and so we find that
equitable tolling of the statute of limitations is appropriate.”  

101) Rivera v. Quarterman, 505 F.3d 349 (5th Cir. 2007), cert. denied, 555 U.S. 827 (2008).  In this
Texas capital case involving a second federal petition raising an Atkins v. Virginia claim, the Fifth
Circuit affirmed the district court’s finding that petitioner was mentally retarded, but vacated the
denial of the state’s motion to dismiss the petition as untimely and remanded for a determination of
whether petitioner was entitled to equitable tolling.  The timeliness issue arose because petitioner
waited until the last day of the limitations period before filing the state habeas petition necessary to
exhaust his Atkins claim, and although the Fifth Circuit authorized the filing of his second or
successive federal petition raising the same claim on a Wednesday (after the state courts had rejected
it twice), petitioner did not file the actual federal petition with the district court until the following
Monday. While the Fifth Circuit recognized the untimeliness of the petition under these
circumstances, it declined to resolve the issue of equitable tolling because the record was “not
sufficiently developed for us to engage in the fact-intensive determination of whether equitable
tolling is appropriate.” 505 F.3d at 354.  

Despite the lingering question of the timeliness of the petition, the Fifth Circuit moved on
to consider the correctness of the district court’s merits determination that petitioner was mentally
retarded.  The court gave four reasons for this unusual move, one of which was that “the merits blend
inseparably into the question of equitable tolling here.” 505 F.3d at 355.  The court explained that
“[t]he bases for equitable tolling that prompt us to remand – in particular the relationship between
Rivera’s retardation and his ability to pursue habeas relief – are made the more compelling precisely
because Rivera has been adjudicated to be retarded. That is, answering whether Rivera is retarded
is logically antecedent – if not a core element itself – to determining whether equitable tolling is
available.” 505 F.3d at 355. 

102) Lo v. Endicott, 506 F.3d 572, 576 (7th Cir. 2007), cert. denied, 552 U.S. 1249 (2008).  After
rejecting petitioner’s contention that a decision by the Wisconsin Supreme Court invalidating a jury
instruction like one given in his case six years earlier constituted a “factual predicate” for purposes
of triggering the federal limitations period under §2244(d)(1)(D), the Seventh Circuit went on to
reject petitioner’s alternative request for equitable tolling, observing that “”[w]e have never held that
a change in state substantive law constitutes an ‘extraordinary circumstance’ that warrants equitable
tolling.”

103) Johnson v. Florida Department of Corrections, 513 F.3d 1328, 1333 (11th Cir.), cert. denied, 555
U.S. 851 (2008).  The Eleventh Circuit affirmed the dismissal as untimely of a pair of §2254
petitions challenging petitioner’s  two death sentences in this Florida capital case.  Petitioner’s
convictions became final in January and February of 1998, and his first state post-conviction lawyer
was appointed in August of the same year but did not file any applications on petitioner’s behalf. 
Petitioner’s second post-conviction lawyer was appointed in February, 2000, by which time the
limitations period had expired; that lawyer did not file any applications until approximately thirteen
months after appointment.  

After rejecting petitioner’s arguments for calculating the limitations period under
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§2244(d)(1)(B) due to the presence of three state-created impediments to filing, the Eleventh Circuit 
declined his requests for equitable tolling.  First, the court reiterated its view that “attorney
negligence” is not a basis for such tolling, and added that, in any event, petitioner had not been
diligent.  Additionally, the court rejected petitioner’s contention that equitable tolling was necessary
because the state court had extended his time to file his state post-conviction applications without
objection from the state.  Relying on Howell v. Crosby, 415 F.3d 1250 (11th Cir. 2005), the court
explained that “a federal habeas petitioner is not entitled to equitable tolling merely because the state
court granted an extension of time to file his state post-conviction petitions,” and added that “federal
habeas petitioners who rely upon the timeliness of state post-conviction proceedings to satisfy the
requirements of AEDPA do so at their peril.”  Finally, the court rejected petitioner’s contention that
he was actually innocent, concluding that the theory he presented did not establish actual innocence. 

104) Diaz v. Kelly, 515 F.3d 149 (2nd Cir.), cert. denied sub nom. Diaz v. Conway, 555 U.S. 870 (2008).
In these three consolidated cases from New York, the Second Circuit examined the petitioners’
requests for equitable tolling due to lack of proficiency in English (two cases), and for delay in
receipt of notice of final denial of state post-conviction relief (one case).  Before addressing these
issues, the court paused to address the continuing availability of equitable tolling after Bowles v.
Russell, 551 U.S. 205 (2007) (time for filing notice of appeal is jurisdictional and not subject to
equitable exceptions), and concluded that equitable tolling of the habeas limitations period remains
available after Bowles.  The court explained:

Although the [Supreme] Court referred to “the jurisdictional significance of the fact
that a time limitation is set forth in a statute,” it would be an unwarranted extension
of Bowles to think that the Court was impliedly rendering equitable tolling
inapplicable to limitations periods just because they are set forth in statutes.  Since
a statute of limitations is a defense, see Fed.R.Civ.P. 8(c), it has not been regarded
as jurisdictional, and has been subject to equitable tolling.  We think it remains so
after Bowles.

515 F.3d at 153 (internal citations omitted); see also id. (adding that “[t]he Supreme Court’s recent
decision in John R. Sand & Gravel Co. v. United States, 128 U.S. 750 (2008), confirms our view”). 

Turning to whether “language deficiency qualifies as a circumstance warranting equitable
tolling,” the court began by rejecting the state’s contention that such a deficiency “cannot be an
‘extraordinary’ circumstance ... because of the high proportion of prisoners with little or no ability
to read English.” 515 F.3d at 154.  The court explained:

We think the proper inquiry is not how unusual the circumstance alleged to warrant
equitable tolling is among the universe of prisoners, but rather how severe an
obstacle it is for the prisoner endeavoring to comply with AEDPA’s limitations
period.  For the prisoner who cannot read English, the obstacle is undoubtedly
serious, just as it would be for a prisoner speaking only English incarcerated in a
non-English-speaking country, and can, in some circumstances, justify equitable
tolling.

515 F.3d at 154.  The court went on to add, however, that for prisoners so situated, “the diligence
requirement of equitable tolling imposes ... a substantial obligation to make all reasonable efforts
to obtain assistance to mitigate his language deficiency.” 515 F.3d at 154.  Because neither of the
two petitioners seeking equitable tolling on this basis in this case had alleged efforts to contact
anyone outside of prison for assistance, or what efforts had been made within their prisons, the court
concluded that their requests for equitable tolling had properly been denied.

With regard to the third petitioner’s request for equitable tolling due to an approximately
six month delay between the final state court rejection of his post-conviction relief application and
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his receipt of notice of that rejection, the court noted its agreement with other circuits’
determinations that “prolonged delay by a state court in sending notice of a ruling that completes
exhaustion of state court remedies can toll the AEDPA limitations period.” 515 F.3d at 155.  The
court went on to reject the state’s contention that petitioner in this case had not been sufficiently
diligent.  The court observed that petitioner inquired about the status of his application nine months
after it had been filed, and filed his federal petition one day after receiving the delayed notice of the
state court’s denial of relief.  Finally, the court rejected the state’s assertion that petitioner should
have filed his federal petition within the limitations period, without having received notice of the
state court’s denial.  “Surely,” the court observed, “due diligence does not require prisoners to
burden state officials with the need to oppose federal petitions presenting unexhausted claims.” 515
F.3d at 156. 

105) Harris v. Carter, 515 F.3d 1051 (9th Cir.), cert. denied sub nom. Brunson v. Harris, 555 U.S. 967
(2008).  The Ninth Circuit reversed the district court’s dismissal of petitioner’s §2254 petition as
untimely in this Washington murder case.  Petitioner conceded that his petition was untimely in light
of Pace v. DiGuglielmo, 544 U.S. 408 (2005), which established that untimely applications for state
post-conviction relief are not “properly filed” within the meaning of §2244(d)(2).  Petitioner argued,
however, that he should be granted equitable tolling for the time he spent litigating two untimely
state court applications because Dictado v. Ducharme, 244 F.3d 724 (9th Cir. 2001), which governed
throughout the time the two state court applications were pending, provided tolling even for untimely
applications.  The Ninth Circuit agreed, holding that “[e]quitable principles dictate that we toll
AEDPA’s statute of limitations in the rare case where a petitioner relies on our legally erroneous
holding in determining when to file a federal habeas petition.” 515 F.3d at 1057.  In reaching this
conclusion, the court rejected the state’s argument that petitioner’s decision to delay filing as long
as he did was a conscious judgment for which he should be held responsible.  The court explained:

The fact that Harris could have filed a timely federal habeas petition at a certain
point in time is not dispositive. The critical fact here is that Harris relied in good
faith on then-binding circuit precedent in making his tactical decision to delay filing
a federal habeas petition. * * * ¶  Harris’ petition became time-barred the moment
that Pace was decided.  Finally, Harris had no control over the operative fact that
caused his petition to become untimely – the Supreme Court’s decision in Pace.
These are precisely the circumstances in which equitable principles justify tolling
of the statute of limitations.

515 F.3d at 1055-1056.  See also Nedds v. Calderon, 678 F.3d 777 (9th Cir. 2012) (granting
equitable tolling where petitioner relied on Nino v. Galaza, 183 F.3d 1003 (9th Cir. 1999), which
was “implicitly overruled” by Carey v. Saffold, 536 U.S. 214 (2002), in determining when to file his
federal petition); Townsend v. Knowles, 562 F.3d 1200, 1205-06 (9th Cir.), cert. denied, 558 U.S.
871 (2009) (relying on Harris in granting equitable tolling where California prisoner relied on pre-
Pace circuit law, under which petition would have been timely); Brown v. Attorney General of
Nevada, 2008 WL 3560735 (9th Cir. Aug. 12, 2008) (relying on Harris to reverse dismissal of
habeas petition as untimely); Ellis v. Harrison, 2014 WL 983743 (9th Cir. Mar. 14, 2014) (same);
Ruiz v. Schriro, 2008 WL 3305322 (9th Cir. Aug. 8, 2008) (remanding for consideration of
equitable tolling based on petitioner’s claim of detrimental reliance on Dictado).

106) Coker v. Quarterman, 2008 WL 724042 at *4 (5th Cir. Mar. 17, 2008) (per curiam)
(unpublished).  In this Texas felon-in-possession case, the Fifth Circuit reversed the district court’s
dismissal of petitioner’s § 2254 petition as untimely and remanded for an evidentiary hearing on his
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request for equitable tolling.  Although the federal petition was facially untimely, having been filed
more than two and a half years after the denial of state habeas relief, petitioner, who proceeded pro
se throughout state and federal collateral review, contended that he was entitled to equitable tolling
on the ground that he had never received notification from the state court that his state habeas
petition had been finally denied.  Petitioner supported this contention with copies of letters written
to the state court requesting information no the status of his case, and a memorandum of law that he
filed with the state court under the mistaken impression that his petition was still pending.  After
noting that the state had not presented any relevant evidence contradicting petitioner’s claim that he
had not received timely notification, the Fifth Circuit found that petitioner had not received notice
of the state court’s ruling until well after his federal petition had already been filed.  Turning to the
question of petitioner’s diligence, the Fifth Circuit observed that it had never addressed “whether
a prisoner has a duty to inquire about the status of state court proceedings which would affect
AEDPA’s limitation period.”  Without further addressing that question, the court remanded the case
to the district court for “an evidentiary hearing regarding Coker’s claim that he diligently pursued
habeas corpus relief and meets the standard for equitable tolling ...”

Additionally, in footnote 1 the Fifth Circuit rejected the state’s assertion that Bowles v.
Russell, 551 U.S. 205 (2007), in which the Supreme Court “prohibited courts from creating equitable
exceptions to jurisdictional requirements, such as the time for filing a notice of appeal,” stripped the
court of jurisdiction to consider petitioner’s arguments.  Relying on its own decisions holding that
§2244 is a non-jurisdictional limitations period, the Fifth Circuit concluded that Bowles was
“inapposite” to this habeas case. 

107) Downs v. McNeil, 520 F.3d 1311 (11th Cir. 2008).  The Eleventh Circuit vacated the district court’s
order dismissing the §2254 petition as untimely in this Florida capital case, and remanded for an
evidentiary hearing on petitioner’s contention that misconduct by his appointed state post-conviction
counsel warranted equitable tolling. Before determining that a remand was necessary, the court
surveyed the approaches taken by other circuits faced with similar claims.  The court rejected the
Seventh Circuit’s bright-line rule that prisoners are bound by the conduct of their attorneys, noting
that “agency theory has its limits,” and that “bright-line rules do not govern the court’s exercise of
its equitable powers.” 520 F.3d at 1321.  The court then embraced the approach taken by five other
circuits, which recognize “a critical distinction between mere attorney negligence and serious
misconduct,” and provide that “serious attorney misconduct may constitute an extraordinary
circumstance for purposes of equitable tolling.”  520 F.3d at 1321; see also id. at 1322 (expressing
preference for “fact-specific, case-by-case approach”).  Additional, noting that an earlier Eleventh
Circuit decision “would not favor” it, the court indicated that it had not “given ... any special weight”
to the fact that petitioner was under a sentence of death. 520 F.3d at 1323 n.8.

Applying its newly adopted approach to petitioner’s allegations, the Eleventh Circuit
concluded that, if true, those allegations would require equitable tolling sufficient to cover the eight
days by which his §2254 petition was late.  First, the court found that the conduct of a succession
of attorneys assigned to handle  petitioner’s state post-conviction litigation, viewed “as a whole,”
constituted “extraordinary circumstances.”  520 F.3d at 1323. The court had earlier described that
conduct as including, among other things, repeated failures to respond to correspondence specifically
addressed to ensuring preservation of petitioner’s right to federal review; and an assurance by one
attorney that a state habeas petition (which would have tolled the limitations period) had been filed,
which turned out to be “a lie.”  520 F.3d at 1314. Second, the court found that petitioner had been
diligent, noting that petitioner had written a series of letters to counsel seeking to ensure the
timeliness of his federal petition, and had even “attempted to assist his attorneys in drafting his
federal petition by providing them with either a draft petition or a list of issues to be included in the
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petition.”  520 F.3d at 1323.  Third, the court determined that the extraordinary circumstances were
beyond petitioner’s control, observing, in part, as follows:

As in the context of diligence, a petitioner need not show that superhuman efforts
might have enabled him to surmount the extraordinary obstacles which impeded his
timely filing. He must, however, demonstrate that the extraordinary circumstances
which impeded his timely filing were ones he was reasonably unable to control. ¶ 
 If the facts Downs has alleged are true, he has made the required showing. The
egregious misconduct of Downs’ lawyers was not of a kind Downs could
immediately ascertain. Evidence of his lawyers’ untrustworthiness surfaced slowly
and counsel’s communications throughout the course of representation left it
unclear whether and when counsel had drafted and filed Downs’ state and federal
habeas petitions. Downs took prudent, persistent action to remind his lawyers of
imminent deadlines and did his best to remain informed of the status of his state
court proceedings as they related to his federal limitations period. Yet, despite
sending regular letters to counsel, participating in periodic meetings, and requesting
confirmation that his state and federal motions were being drafted and filed in a
timely manner, Downs was misled by his lawyers. Counsel lied about having filed
Downs’ state habeas petition ... , depriving him of as many as three months of his
federal limitations period during a time in which he had no reason to suspect his
case was not proceeding in a timely fashion. 

520 F.3d at 1324. 
Finally, after noting “generally that equitable tolling would not be available for any period

of time following [the date] Downs’ federal limitations period expired,” the court suggested that, if
petitioner’s allegations were proven, “an obvious choice for equitable tolling would be from the time
Downs’ counsel told him his state habeas petition had been filed to the time it became clear to
Downs that counsel’s representation was a lie.” 520 F.3d at 1325. 

108) Riddle v. Kemna, 523 F.3d 850, 857-58 (8th Cir. 2008) (en banc).  After abrogating a portion of
its opinion in Nichols v. Bowersox, 172 F.3d 1068 (8th Cir. 1999) (en banc), and in so doing altering
the date on which petitioner’s conviction would be deemed “final” in a manner that rendered his
federal petition untimely,  the en banc Eighth Circuit considered whether these circumstances might
warrant equitable tolling.  Recognizing that petitioner had relied on the now-abrogated Nichols rule,
the court found that “[t]he abrogation of an en banc precedent is an extraordinary circumstance,
external to Riddle and not attributable to him.”  The court went on to reverse the district court’s
order dismissing the petition as untimely, and remanded to give petitioner an opportunity to
“establish that he has been pursuing his rights diligently but was lulled into inaction [by Nichols],
justifying equitable tolling of the AEDPA statute of limitations.”

109) Hammond v. Frazier, 2008 WL 1891478 (11th Cir. April 30, 2008) (per curiam). Relying on its
recent decision in Downs v. McNeil, 520 F.3d 1311 (11th Cir. 2008), the Eleventh Circuit vacated
the district court’s dismissal of petitioner’s § 2254 petition as untimely in this Georgia assault case
and remanded for an evidentiary hearing on petitioner’s request for equitable tolling on the ground
that his state habeas attorney “falsely told him that counsel had filed the state habeas petition and
repeatedly ignored his requests to return court records.” 

110) Bishop v. Dormire, 526 F.3d 382, 384-85 (8th Cir. 2008).  In the course of vacating  the district
court’s dismissal of petitioner’s §2254 petition as untimely in this Missouri rape and child
molestation case, the Eighth Circuit noted that the district court had held that petitioner’s conviction
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became final ninety days after the Missouri Court of Appeals’ decision on direct appeal, rather than
when that court’s mandate issued.  The Eighth Circuit went on to explain that the district court
reached this determination using then-existing circuit precedent, but that the en banc court had
recently abrogated that precedent in favor of a rule establishing that a Missouri conviction appealed
only to the state court of appeals, but not to the state supreme court, becomes final when the court
of appeals issues its mandate.  See Riddle v. Kemna, 523 F.3d 850 (8th Cir. 2008) (en banc).  As
in Riddle, however, the court acknowledged that “‘abrogation of an en banc precedent is an
extraordinary circumstance, external to’ the petitioner, which justified the possibility of equitable
tolling.” (quoting Riddle, 823 F.3d at 857).  The court therefore concluded by remanding the case
for a determination of “whether Bishop can establish that he pursued his rights diligently but
nonetheless was lulled into inaction, which might justify equitable tolling ....”

111) United States v. Petty, 530 F.3d 361 (5th Cir. 2008) (per curiam).  The Fifth Circuit affirmed
district court’s dismissal of petitioner’s §2255 motion as untimely in this fraud case.  Petitioner
contended that he was entitled to equitable tolling because an assistant district court clerk had
advised someone who telephoned on his behalf that his conviction had been affirmed by the Fifth
Circuit on the date the mandate issued, rather than the date on the face of the court of appeals’
opinion.  Petitioner claimed to have relied upon the information from the assistant clerk when
calculating his limitations period.  The Fifth Circuit rejected petitioner’s contentions, explaining that
petitioner was on notice of the actual date of affirmance through the opinion issued by the court and
sent to him, and that petitioner should have known that the date of the mandate was irrelevant to the
calculation of the time to petition for a writ of certiorari, and therefore to the  limitations period
calculation, pursuant to Supreme Court Rule 13.3.

112) Urcinoli v. Cathel, 546 F.3d 269 (3rd Cir. 2008).  The Third Circuit reversed the district court’s
dismissal of petitioner’s § 2254 petition as untimely, finding that petitioner was entitled to equitable
tolling.  Petitioner originally filed his federal petition well within the limitations period.  Fourteen
months later, however, the district court sua sponte dismissed it, “without prejudice,” because five
of the eight claims petitioner had raised were unexhausted.  Petitioner returned to New Jersey state
court, exhausted his available remedies, and then re-filed his federal petition, but the federal district
court dismissed it as untimely.  After noting that petitioner had not been afforded notice or an
opportunity to delete his unexhausted claims before the original dismissal, the Third Circuit found
that he “was prevented from pursuing his habeas claims, in an ‘extraordinary way,’ when the district
court, relying upon Rose v. Lundy, dismissed his timely, fully exhausted claims in a way that ensured
they would never be reviewed by a federal court.” 546 F.3d at 273.  The court later added:

Unlike the usual petitioner, Urcinoli ... had none of the three options for going
forward with a mixed petition.  First, he could not refile his petition with the
unexhausted claims deleted, because the District Court’s dismissal after the end of
AEDPA’s limitations period meant that any refiling would be time-barred. Second,
his attempt to achieve total exhaustion was futile from the start, since a subsequent
petition filed after a trip through the New Jersey courts would be even more
untimely. Finally, the “stay-and-abeyance” procedure had not yet been established
when Urcinoli’s first petition was dismissed in 2003.

546 F.3d at 274.  The court also noted that although the district court’s dismissal of the first petition
“was not incorrect under contemporaneous precedent,” it nevertheless rendered petitioner “unable
to pursue his only viable course of action,” and “[i]n such a situation, the equities favor relief to
allow Urcinoli access to federal review of his claims. 546 F.3d at 277.

Finally, the Third Circuit held that petitioner had shown the “reasonable diligence”
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necessary for equitable tolling regardless of the fact that he initially failed to satisfy the exhaustion
requirement.  “[T]hat  lapse,” the court explained, “does not indicate a lack of diligence ..., but rather
a lack of legal knowledge as to his obligation to exhaust.”  546 F.3d at 277.

113) Henderson v. Luoma, 2008 WL 5046414 (6th Cir. Nov. 26, 2008) (unpublished).  The Sixth
Circuit vacated the district court’s dismissal of the petition as untimely in this Michigan assault case. 
The court held that petitioner was entitled to equitable tolling based on his reliance upon Abela v.
Martin, 348 F.3d 164 (6th Cir. 2003) (en banc) (tolling under §2244(d)(2) continues during time in
which a petition for certiorari challenging denial of state post-conviction relief can be filed in
Supreme Court of the United States), which was subsequently “effectively overturned” in Lawrence
v. Florida, 549 U.S. 327 (2007).  2008 WL 5046414  at *1. The Sixth Circuit explained:

Obviously, Henderson lacked notice that the limitations period would not be tolled
because Lawrence had not been decided at the time he filed his petition. Henderson
was diligent in pursuing his rights by filing his petition well within the 90 day
tolling period under Abela. The respondent has not advanced the claim of any
prejudice it would suffer by applying equitable tolling in this case. Lastly,
Henderson was reasonable in his actions because he complied with the law in this
circuit at the time he filed his petition. Even though Henderson’s petition is
untimely under the tolling rule announced by Lawrence, his petition should be
deemed timely under the doctrine of equitable tolling because he justifiably relied
on the Sixth Circuit’s binding precedent.

2008 WL 5046414 at *4.

114) Melson v. Allen, 548 F.3d 993 (11th Cir. 2008), cert. granted, judgment vacated, 561 U.S. 1001
(2010) (remanding for further consideration in light of Holland v. Florida, 560 U.S. 631 (2010)), on
remand, 611 F.3d 1380 (11th Cir. 2010) (remanding to district court for evidentiary hearing on
equitable tolling).  The Eleventh Circuit affirmed the dismissal of petitioner’s § 2254 petition as
untimely in this Alabama capital case.  After finding that petitioner was not entitled to the statutory
tolling necessary to proceed under § 2244(d)(1)(A), the court rejected his request for equitable
tolling based on “misconduct and abandonment” by his state post-conviction attorneys.  The court
explained that petitioner “does not allege that his post-conviction attorneys acted in bad faith, were
dishonest, had a divided loyalty, or were mentally impaired. The fact that his attorneys missed
deadlines is insufficient to equitably toll the limitations period.” 548 F.3d at 1001.

115) Streu v. Dormire, 557 F.3d 960 (8th Cir. 2009). After determining that the statutory tolling made
available to petitioner as a result of his properly filed Missouri state post-conviction challenge was
insufficient to render his §2254 petition timely in this non-capital case, the Eighth Circuit found that
equitable tolling might also be warranted.  Acknowledging the change in circuit law brought about
when Riddle v. Kemna, 523 F.3d 850 (8th Cir. 2008) (en banc), overruled Nichols v. Bowersox, 172
F.3d 1068 (8th Cir. 1999) (en banc), which effectively established the finality of convictions like
petitioner’s 90 days earlier than under the prior rule, the court held that this change “qualifies as an
‘extraordinary circumstance ...’” satisfying the “second element of equitable tolling.”  557 F.3d at
968.  Because the “first element” – diligence – “depends on the facts of the case,” the court
concluded by remanding to the district court for a determination of “whether Streu has been pursuing
his rights diligently but was lulled into inaction ... such that AEDPA’s statute of limitations should
be equitably tolled.”  557 F.3d at 968 (internal quotation marks and citation omitted). 

116) Townsend v. Knowles, 562 F.3d 1200, 1206 (9th Cir.), cert. denied, 558 U.S. 871 (2009).  Before
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affirming the denial of relief in this non-capital California murder case, the Ninth Circuit held that
although Pace v. DiGuglielmo, 544 U.S. 408 (2005), foreclosed statutory tolling for the pendency
of petitioner’s untimely state habeas petition, equitable tolling was available.  Relying upon Harris
v. Carter, 515 F.3d 1051 (9th Cir. 2008), the court held that petitioner’s reliance upon pre-Pace
circuit law, his diligence in pursuing relief under the prior rule, and the fact that his petition would
have been timely had that rule remained in effect, warranted equitable tolling.

117) Wion v. Quarterman, 567 F.3d 146, 149 (5th Cir. 2009), cert. denied sub nom. Wion v. Thaler,
558 U.S. 1116 (2010).  The Fifth Circuit reversed the grant of relief on petitioner’s parole-related
claim in this Texas case, finding that the petition was untimely and should therefore have been
dismissed.  After determining that petitioner’s “request for special review” of his parole denial did
not toll the limitations period under § 2244(d)(2), the Fifth Circuit went on to reject the district
court’s alternative determination that petitioner was entitled to equitable tolling based on his
diligence in pursuing state law remedies:  

Even where, as here, the applicable law is unclear or unsettled, a mistaken
interpretation of the law is not a “rare and exceptional circumstance” that justifies
equitable tolling. The petitioner should “err on the side of caution and file [the]
petition within the most conservative of possible deadlines.” It follows that if
limitations were not automatically tolled during the special review, Wion’s belief
to the contrary does not justify equitable tolling.

(footnote omitted).

118) Elvik v. Attorney General of State of Nevada, 2009 WL 1974318 at *1 (9th Cir. June 16, 2009)
(unpublished). A majority of the Ninth Circuit panel held that state post-conviction counsel’s
conduct in this Nevada case was “sufficiently egregious” to warrant equitable tolling. The majority
explained that counsel “repeatedly misinformed” petitioner and his family that the state court had
not yet decided his case, and then made himself – and the case file still in his possession –
unavailable to new counsel hired to prepare a federal habeas petition. The majority further found that
petitioner had “acted diligently,” adding that “diligence does not require that Elvik independently
verify whether his case had been decided [by the state post-conviction court].”

119) Hollinger v. Secretary, Dept. of Corrections, 2009 WL 1833746 (11th Cir. June 26, 2009) (per
curiam) (unpublished). The Eleventh Circuit vacated the district court’s order dismissing
petitioner’s §2254 petition as untimely and remanded this Florida robbery case for a determination
of whether petitioner acted diligently for purposes of equitable tolling. Petitioner’s need for tolling
arose from an eight month delay between the state post-conviction court’s issuance of its order
denying relief and petitioner’s receipt of notification of that order. The federal district court accepted
petitioner’s allegation of delay as true, but found that, because petitioner had in any event received
notification with twelve days remaining on his federal limitations period, he could not establish a
causal link between the notification delay and his subsequent failure to file a timely federal petition.
Relying on its decision in Knight v. Schofield, 292 F.3d 709 (11th Cir. 2002), the Eleventh Circuit
disagreed:

[T]here are several problems with the district court’s analysis. First, assuming
Hollinger’s allegations are true, as the district court did, the state court’s 8-month
delay in providing Hollinger notice of its denial of his Rule 3.850 motion eroded
nearly two-thirds of Hollinger’s one-year limitations period and left Hollinger only
12 days on his AEDPA clock. Contrary to what the district court said, Hollinger
could not go to federal court immediately to file his § 2254 petition after receiving
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the Rule 3.850 court’s order because he first had to pursue a belated Rule 3.850
appeal in order to exhaust state remedies. ... ¶ Furthermore, due to the 8-month
delay in receiving the Rule 3.850 court’s order, Hollinger was left with only 12 days
to (1) review the Rule 3.850 court’s order, (2) prepare and file a motion explaining
the need for a belated Rule 3.850 appeal, (3) prepare and file his Rule 3.850
appellate brief, (4) obtain a ruling on his Rule 3.850 appeal, and (5) prepare and file
his § 2254 petition. Upon learning of the May 17, 2005, order on February 1, 2006,
Hollinger lacked the usual 30 days to prepare and file a Rule 3.850 appeal, much
less enough time to obtain a ruling from the state appellate court within such a
truncated time period. Thus, the state court’s 8-month delay effectively prevented
Hollinger from timely filing his § 2254 petition. The district court erred in
concluding there was no causal connection between the 8-month delay and
Hollinger’s untimely § 2254 petition. 

2009 WL 1833746 at *4. Having found a sufficient nexus, the Eleventh Circuit remanded the case
for further findings on when petitioner first received notice of the state court’s order denying post-
conviction relief, and whether he acted diligently.

120) Hardy v. Quarterman, 577 F.3d 596, 599 (5th Cir. 2009) (per curiam). The Fifth Circuit granted
equitable tolling in this Texas sexual assault case. It was undisputed that the Texas Court of Criminal
Appeals (TCCA) failed to notify petitioner of the denial of his state habeas petition until eleven
months after that denial had been entered, and that petitioner had submitted three written inquiries
(one to the convicting court, and two to the TCCA) concerning the status of his state petition.
Despite these uncontested circumstances, the state contended that petitioner had shown a lack of
diligence by waiting too long before beginning his series of inquiries to the state courts. After
comparing petitioner’s conduct with that of other prisoners who failed to receive timely notice from
state courts, the Fifth Circuit held that petitioner’s delay of “less than a year” “was timely, given his
prisoner and pro se status and the fact that the TCCA had the legal duty to notify him.”  After further
noting that petitioner filed his federal habeas petition “only seven days” after receipt of notice that
his state petition had been denied, id., the court held that “Hardy acted diligently and is entitled to
equitable tolling of the statute of limitations.” 

121) Sherwood v. Prelesnik, 579 F.3d 581 (6th Cir. 2009).  The Sixth Circuit reversed the dismissal of
petitioner’s §2254 petition as untimely in this Michigan criminal sexual assault case, finding that
the petition should be deemed timely based on a combination of statutory and equitable tolling. With
regard to the latter, the court  held that petitioner was entitled to equitable tolling based on his
reliance on Abela v. Martin, 348 F.3d 164 (6th Cir. 2003), which, until it was overruled by Lawrence
v. Florida, 549 U.S. 327 (2007), provided for statutory tolling through the ninety day period in which
a prisoner could have sought certiorari review of a state supreme court’s denial of post-conviction
relief. After acknowledging the state’s contentions that reliance on Abela did not warrant equitable
tolling given that petitioner had waited 363 days before filing his state post-conviction application,
and because Lawrence was decided two months before the Michigan Supreme Court denied
petitioner’s motion for reconsideration, the Sixth Circuit concluded: 

[R]espondent’s argument ignores that Sherwood (through counsel) made a crucial
decision when he opted to file his state post-conviction motion, rather than file a
petition for writ of habeas corpus in federal court. At the time that decision was
made, Abela assured that Sherwood would have an additional ninety days after the
Michigan Supreme Court’s denial of an application for leave to appeal in which to
file a petition for habeas corpus under § 2244(d)(2). Thus, although Lawrence was
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decided before Sherwood’s motion for reconsideration was denied, Sherwood had
already relied on Abela. ¶ ... It was reasonable for Sherwood’s counsel to rely on
Abela when deciding when to file his post-conviction motion. Accordingly,
Sherwood is entitled to equitable tolling.

579 F.3d at 588-89.

122) Hunter v. Ferrell, 587 F.3d 1304 (11th Cir. 2009). The Eleventh Circuit vacated the district court’s
dismissal of petitioner’s §2254 petition as untimely and remanded this non-capital Alabama murder
case for fact development on the issue of equitable tolling.  According to a 1997 report on
competency and responsibility prepared in advance of his guilty plea to murder and related charges,
petitioner’s full scale IQ was 59, which placed him “‘at the lower end of the Mildly Mentally
Retarded range.’” The report also detailed an array of cognitive, functional and communications
deficits placing petitioner at the “borderline” of competency, but concluded that the combination of
his prior experience with the criminal justice system and “adequate representation and education”
by counsel were enough to render him competent to stand trial. After three mostly unsuccessful
petitions for state post-conviction relief (all done with the assistance of a jailhouse lawyer),
petitioner sought (with a paralegal’s assistance) federal habeas relief on a challenge to the trial
court’s failure to hold a competency hearing before accepting his guilty plea. The district court
dismissed the concededly untimely petition after rejecting petitioner’s request for equitable tolling
“because the facts did not suggest that Hunter’s delay in filing his §2254 petition was due to ‘his
actual mental incompetence,’ ....” 587 F.3d at 1307.

Reviewing the district court’s disposition, the Eleventh Circuit observed that “mental
impairment is not per se a reason to toll a statute of limitations,” but must instead be shown to have
“affected the petitioner’s ability to file a timely habeas petition.” 587 F.3d at 1308. “In the summary
judgment posture of this case,” the court added, “the only question is whether Hunter has presented
sufficient evidence to create a factual issue as to a causal connection between his mental incapacity
and his ability to file a timely §2254 petition.” Id. After reviewing the available evidence and noting
that the two elements emphasized in support of the pre-trial competency finding – prior experience
with the criminal justice system, and the patient assistance of counsel – were absent from petitioner’s
state post-conviction and federal habeas efforts, the Eleventh Circuit observed that the pre-trial
report “strongly suggests that Hunter’s well-documented, irreversible mental retardation is severe
enough that Hunter, by himself, is not able to understand and comply with AEDPA’s filing
requirements and deadlines.” 587 F.3d at 1309. The court went on to hold that, “[u]nder the totality
of the circumstances, ... Hunter’s evidence, while not sufficient to establish definitively that the
filing deadline should be equitably tolled ..., is sufficient to raise a factual issue ....” Id.  The court
concluded by remanding the case to the district court “for further investigation and development and
proceedings on the merits of Hunter’s equitable tolling claim.” 587 F.3d at 1310.   

123) Robertson v. Simpson, 624 F.3d 781 (6th Cir. 2010).  The Sixth Circuit remanded this Kentucky
non-capital murder case for additional findings relevant to petitioner’s request for equitable tolling
on the ground that his retained attorney had misadvised him of the filing deadline while using
cocaine. While the district court acknowledged counsel’s cocaine use – in connection with which
counsel was both professionally disciplined and convicted of a criminal offense – it believed itself
bound by Lawrence v. Florida, 549 U.S. 327 (2007), to deny tolling, and did so without resolving
a series of relevant factual questions.  On appeal, the Sixth Circuit read Holland v. Florida, 560 U.S.
631 (2010), to “suggest[] that an attorney misadvising a client about a deadline due to cocaine use
might constitute an extraordinary circumstance that warrants equitable tolling.” 624 F.3d at 784. 
After observing that “[t]he Supreme Court noted that the petitioner’s attorney [in Holland] violated
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professional standards of conduct,” and that the same could be said about the attorney in this case,
the Sixth Circuit outlined the inquiry to be undertaken on remand:

[F]or Robertson to prove that an extraordinary circumstance warrants equitable
tolling, he must demonstrate that [counsel]’s drug use affected his ability to file a
timely habeas petition. Robertson may have made a threshold showing of
incompetence by submitting [counsel]'s disciplinary case. The district court,
however, ... failed to make several factual findings relevant to whether [counsel]’s
cocaine use affected his ability to file a timely habeas petition. The district court did
not make any factual determinations regarding [counsel]’s state of mind besides
taking note of the disciplinary case, and it did not determine whether he misadvised
Robertson.2

624 F.3d at 785.

124) Lopez v. Trani, 628 F.3d 1228 (10th Cir. 2010), cert. denied, 565 U.S. 905 (2011).  After noting
some inconsistency in its prior, unpublished decisions addressing requests for equitable tolling on
the basis of actual innocence, the Tenth Circuit panel “expressly” held as follows:

[I]n the equitable tolling context as in the contexts discussed by the Supreme Court
in Coleman and Schlup, a sufficiently supported claim of actual innocence creates
an exception to procedural barriers for bringing constitutional claims, regardless of
whether the petitioner demonstrated cause for the failure to bring these claims
forward earlier. We thus reject the reading of our precedent that would require a
habeas petitioner seeking equitable tolling on actual innocence grounds to
demonstrate that he diligently pursued his actual innocence claim. Where a
petitioner’s equitable tolling argument relies on cause and prejudice, such as the
petitioner’s argument in Miller [v. Marr, 141 F.3d 976 (10th Cir. 1998),] that he
lacked access to applicable statutes, he must demonstrate that he diligently pursued
his federal claims as part of his showing of cause for the delay in filing. Where,
however, a petitioner argues that he is entitled to equitable tolling because he is
actually innocent, this argument is premised on the same fundamental miscarriage
exception that was discussed by the Supreme Court in Schlup and Coleman, and as
such the petitioner need make no showing of cause for the delay. ... [W]here such
an extraordinary case exists, the lack of a showing of due diligence in pursuing
claims should not prevent the equitable tolling of the statute of limitations for a
petitioner who has presented a substantial claim of actual innocence. We thus hold
that the district court erred in rejecting Petitioner’s actual innocence claim based
simply on his failure to show that he diligently pursued this claim.

628 F.3d at 1230-31.  The  court went on to deny a COA and dismiss the appeal, reasoning that
although reasonable jurists could find petitioner’s actual innocence showing sufficient to warrant
equitable tolling, none of his substantive claims for relief from his Arizona rape convictions
warranted appellate review.

125)   Harper v. Ercole, 648 F.3d 132 (2nd Cir. 2011).  The Second Circuit vacated the dismissal of
petitioner’s § 2254 petition as untimely in this New York robbery and weapon possession case,
finding that the district court made a “mistake of law” by basing its decision to deny equitable tolling
on the “assumption that diligence must be shown through filing even after equitable tolling has
ended on a date certain and where the total untolled time has not exceeded the limitations period.”
648 F.3d at 139.  The uncontested facts before the court indicated that, with 78 days remaining on
his one-year limitations period, petitioner was hospitalized, “underwent multiple surgeries,
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experienced life-threatening complications, and did not have access to his legal papers” for a period
of just over three months; he filed his federal habeas petition 65 days after the conclusion of the
hospitalization period. Id. at 135.  While the district court assumed petitioner was entitled to
equitable tolling for the period during which he was incapacitated, it dismissed the petition as
untimely on the ground that he “failed to demonstrate diligence in pursuing his claim in the time
between his hospital discharge and filing.”  Id. at 134.  

After framing the issue as “whether equity required Harper to demonstrate diligence not only
for a period warranting tolling but thereafter through the date of filing,” the Second Circuit held that,
at least under circumstances like those presented by petitioner, equity imposes no such requirement:

We now clarify that the requirements of tolling must be satisfied throughout the
period to be tolled. If a party carries this burden, the statute of limitations is
suspended for the duration of the extraordinary circumstances supporting tolling,
and filing is timely if made before the total untolled time exceeds the limitations
period without need for further inquiry into diligence. We have deviated from this
general rule of equitable tolling when extraordinary circumstances do not come to
a determinate end, in which case diligence through filing determines the timeliness.
See generally Valverde v. Stinson, 224 F.3d 129, 134 (2d Cir.2000). That, however,
is not this case.

648 F.3d at 136-37.  
The Second Circuit went on to determine that petitioner had demonstrated the requisite

extraordinary circumstances, id. at 137 (“The term ‘extraordinary’ refers not to the uniqueness of
a party’s circumstances, but rather to the severity of the obstacle impeding compliance with a
limitations period.”), and that there was no indication that the causal connection between the late
filing and petitioner’s hospitalization was undermined by his own negligence.  The court concluded
as follows:

[W]here the existence of extraordinary circumstances causing Harper to miss the
AEDPA filing deadline is undisputed for the [entire] period [of hospitalization], and
where there is no question as to Harper’s diligence in pursuing his claim throughout
that period, equity tolled the one-year limitations period to stop on the first date and
to resume on the latter date. The timeliness of Harper's § 2254 filing thus depended
on it being within one year of the total untolled time after his conviction became
final. Because seventy-eight days remained on the statute of limitations at the start
of the tolling period, Harper’s filing ... sixty-five days after tolling ended, should
have been deemed timely without requiring a further showing of diligence in that
untolled period.

648 F.3d at 142.

126) Pabon v. Superintendent, 654 F.3d 385 (3rd Cir. 2011), cert. denied, 566 U.S. 1017 (2012).  The
Third Circuit reversed the dismissal of petitioner’s § 2254 petition as untimely in this Pennsylvania
non-capital murder case and remanded for an evidentiary hearing on whether his allegations of
extraordinary circumstances warranting equitable tolling were true.  Following the lead of Diaz v.
Kelly, 515 F.3d 149 (2nd Cir 2008), and Mendoza v. Carey, 449 F.3d 1065 (9th Cir. 2006), the Third
Circuit held 

that inability to read or understand English, combined with denial of access to
translation or legal assistance, can constitute extraordinary circumstances that
trigger equitable tolling.  In addition, ... the relevant inquiry is not whether the
circumstance alleged to be extraordinary is unique to the petitioner, but how severe
an obstacle it creates with respect to meeting AEDPA's one-year deadline.
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654 F.3d at 400-01 (footnote omitted).  The court went on to observe that “there is substantial
evidence in the record that Pabon may have faced an extraordinary circumstance: he has consistently
claimed to be a non-English speaker, required a translator in his interactions with police and the
court system, lacked access to legal materials or notice of AEDPA in Spanish ..., and was repeatedly
denied legal materials in Spanish or translation assistance.”  Id. at 401.  Because the district court
did not hold a hearing to determine the accuracy of that evidence, the Third Circuit remanded with
instructions that it do so.

Finally, the Third Circuit made clear that petitioner had also been sufficiently diligent. 
Relying on documents submitted to the district court, the court identified “ten or more efforts where
he sought assistance, both before and after the AEDPA deadline.” Id. at 402.  These included
multiple written requests for legal materials or assistance citing petitioner’s inability to speak, read
or write English, all of which were either ignored or summarily denied, as well as efforts to secure
assistance from an attorney petitioner mistakenly believed to be Spanish-speaking. “Under these
circumstances,” the court held, “Pabon was reasonably diligent.” Id. at 403. 

127) Doe v. Busby, 661 F.3d 1001 (9th Cir. 2011).  Before affirming the grant of relief in this California
non-capital murder and domestic violence case, the Ninth Circuit found that petitioner was entitled
to equitable tolling of the nearly four year period by which the petition was otherwise untimely. 
Petitioner based his request for equitable tolling on the misconduct and misrepresentations of the
attorney he had retained to prepare and file a timely federal habeas petition.  More than a year before
expiration of the limitations period, petitioner retained the attorney for $20,000, and wrote letters
encouraging him to file the petition on time. Counsel, however, had no habeas experience, was
unaware of the limitations period, and missed the deadline.  Petitioner then filed a bar complaint, to
which the attorney reacted by sending a paralegal to meet with petitioner and advise him that, if he
withdrew the complaint, counsel would work vigorously to overcome the limitations period bar, and
if he did not, the resulting conflict of interest would prevent further work on the case.  Petitioner
relented and spent the ensuing three years unsuccessfully trying to persuade the attorney to file a
petition.  The attorney eventually notified petitioner that he would no longer serve as his counsel,
but delayed return of the case file to petitioner for an additional six months.  Petitioner filed a pro
se petition ten days after receipt of his file.

Assessing petitioner’s request for equitable tolling, the Ninth Circuit found that “the services
rendered by Doe’s former counsel were utterly deficient and unprofessional and thus constituted an
extraordinary circumstance preventing the timely filing of this Petition.” 661 F.3d at 1012.  The state 
opposed the request for tolling on the ground that, while the attorney had undoubtedly been
“incompetent,” id., petitioner “should ... have realized that his counsel was ‘obviously unreliable’”
by the time the limitations period expired, such that the subsequent multi-year delay in filing was
attributable, not to counsel, but to petitioner’s own lack of diligence, id. at 1013.  The Ninth Circuit
disagreed:

As the district court detailed, ... Doe “displayed unusual, albeit misguided, tenacity
in trying to file a petition” after “having been deceived, bullied and lulled by an
apparently inept and unethical lawyer.” Doe retained his counsel, at a price of
$20,000, more than one year before his habeas petition was due to be filed. Doe
wrote numerous letters and made scores of phone calls from prison to remind his
attorney of the deadline, and received assurances from the attorney that the petition
would be filed. Frustrated by inaction, Doe pursued grievances with state
authorities. When the deadline passed ..., with his state grievances against his
attorney pending, he was cajoled by that attorney to abandon the ethics complaints
and wrongly informed that new evidence was necessary prior to filing the petition,
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but that the search for such evidence was ongoing. Untrained in the technicalities
of habeas law and incarcerated, Doe was in no position to question a plausible
explanation for the attorney’s delay or to observe the thoroughness of the attorney’s
supposedly ongoing investigation for evidence. Reasonable diligence does not
require a petitioner to identify the legal errors in his attorney’s advice and thereupon
fire the attorney because such errors would have been evident to a trained lawyer,
nor does it require a petitioner to proceed pro se without an obvious reason for
doing so. 

661 F.3d at 1013-14 (citations omitted); see also id. at 1015 (“Doe did not relent in his efforts and
... he is entitled to equitable tolling for his diligence in the face of his counsel’s deceit.”)

128) Hall v. Warden, 662 F.3d 745 (6th Cir. 2011), cert. denied sub nom. Hall v. Brunsman, 568 U.S.
853 (2012) .  In the course of affirming the dismissal as untimely of the § 2254 petition in this Ohio
robbery, rape, kidnapping and assault case, the Sixth Circuit recognized that the five factor test for
determining a prisoner’s eligibility for equitable tolling adopted in Dunlap v. United States, 250 F.3d
1001, 1008 (6th Cir. 2001), was “analytically distinct from,” and was “replaced” by, the two part
inquiry described in Holland v. Florida, 560 U.S. 631 (2010).

129) Holmes v. Spencer, 685 F. 3d 51 (1st Cir. 2012).  In this Massachusetts murder case a majority of
the First Circuit began by determining that statutory tolling based on the pendency of petitioner’s
state court Rule 29 Motion had been made unavailable due to a retroactive change in state law filing
requirements, but was “troubled ... by the possibility that at the time [petitioner] filed his Rule 29
Motion, he was led to believe that his Motion was in fact properly filed, even though it would later
prove to have been improper.”  685 F.3d at 63.  After describing circumstances suggesting that the
“placeholder” motion petitioner had filed was consistent with “standard practice” at the time, id. at
65, the majority concluded by remanding the case to the district court for relevant factual
determinations and, if necessary, consideration of petitioner’s eligibility for equitable tolling. 

130) Rivas v. Fischer, 687 F.3d 514 (2nd Cir. 2012).  Before concluding that petitioner was entitled to
an equitable exception from compliance with the limitations period based on his showing of probable
innocence, the Second Circuit considered and rejected petitioner’s request for equitable tolling based
on the combination of poor performance by his state post-conviction counsel and a lack of
cooperation by his trial counsel. After characterizing state post-conviction counsel’s conduct as “a
garden variety case of neglect,” and noting that petitioner’s efforts to secure the cooperation of trial
counsel had been modest, the Second Circuit agreed with the district court’s determination that
petitioner had not acted with the diligence required for a grant of equitable tolling.

131) Munchinski v. Wilson, 694 F.3d 308 (3rd Cir. 2012).  Before affirming the grant of relief on
petitioner’s Brady v. Maryland claim in this Pennsylvania double murder case, the Third Circuit
rejected the state’s contention that the district court erred in granting equitable tolling for a subset
of petitioner’s Brady claims known as “Group 3” (the parties agreed that the claims in Group 1 were
timely while those in Group 2 were untimely and ineligible for equitable tolling).  The Group 3
claims were originally presented in a state post-conviction petition, which the state court mistakenly
dismissed on the ground that it lacked jurisdiction because petitioner’s appeal from the denial of his
first federal habeas petition was pending at the same time in the Third Circuit.  Heeding the state
court’s order, petitioner refiled his state court petition soon after the federal proceeding concluded.
While that petition was eventually granted in a strongly worded order by the state post-conviction
court, that judgment was overturned on appeal by the state Superior Court on the ground that
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petitioner’s claims had become untimely under state law while he waited for the federal proceedings
to end.  Although neither of petitioner’s efforts to secure state court review resulted in a “properly
filed application” capable of providing statutory tolling under § 2244(d)(2), the Third Circuit found
that his reliance on bad advice from the state court warranted equitable tolling.  The court explained
that the state court’s dismissal of petitioner’s initial attempt to present the claims for lack of
jurisdiction had been “erroneous[],” and that its order had “implied that Munchinski could reassert
his claims once the federal appeal was resolved. Munchinski did precisely that, but the Superior
Court concluded that such claims had become untimely.” 694 F.3d at 330.  The state court’s
“implicit suggestion that Munchinski refile once his federal appeal was resolved,” the Third Circuit
added, “was sufficiently misleading as to constitute an extraordinary circumstance because ‘it later
operate[d] to prevent [Munchinski] from pursuing his rights.’” Id. (quoting Urcinoli v. Cathel, 546
F.3d 269, 275 (3rd Cir. 2008)).  The Third Circuit went on to reject the state’s contention that,
regardless of extraordinary circumstances, petitioner’s failure to appeal the state court’s original
order dismissing for lack of jurisdiction amounted to a lack of diligence for equitable tolling
purposes.  After noting that state law had been unsettled at the time of the dismissal, such that “it
was not clear that the court had erred,” the Third Circuit found that it was not “unreasonable for
Munchinski to choose to credit the [state] court’s interpretation of Pennsylvania procedural law, and
heed its implicit suggestion that he wait to refile his claims once this court resolved his federal
appeal.” Id. at 332; see also id. (“As we have observed, the diligence inquiry is contextual. Here,
Munchinski made almost every effort to seek timely post-conviction relief in both the state and
federal systems. He simply chose to follow the implicit suggestion from the [state] court rather than
appeal its decision.”).

132) Smith v. Commissioner, Alabama Dept. of Corrections, 703 F.3d 1266 (11th Cir. 2012) (per
curiam), cert. denied sub nom. Smith v. Thomas, 571 U.S. 992 (2013).  A majority of the Eleventh
Circuit panel affirmed the dismissal as untimely of the § 2254 petition in this Alabama capital case,
finding that petitioner was entitled to neither statutory nor equitable tolling.  Petitioner was initially
represented in state post-conviction proceedings by pro bono out-of-state counsel, and local counsel
recruited by the out-of-state lawyer.  While the attorneys did manage to submit an initial petition for
state post-conviction relief prior to expiration of the one year federal limitations period, that petition
was quickly returned unfiled because it was not accompanied by either a check for the filing fee or
a motion to proceed in forma pauperis.  After a delay of nearly four months, the filing fee was paid. 
By that time, however, the federal limitations period had run, and petitioner’s local counsel had been
placed on “disability inactive status” due to his debilitating addiction to prescription drugs and
crystal meth.  703 F.3d at 1270; see also id. at 1272 (detailing counsel’s problems and noting that
he committed suicide less than a year later).  During the ensuing months, the case was turned over
to two in-state lawyers, who completed the unsuccessful state post-conviction litigation.  Once the
state court proceedings were concluded, petitioner sought federal habeas relief with the assistance
of new counsel, but the petition was dismissed as untimely without a hearing.

After rejecting petitioner’s statutory tolling theory, the Eleventh Circuit panel turned to his
request for equitable tolling, and a majority found it unnecessary to address the question of diligence
“because, in any event, [he] ha[d] not demonstrated that an ‘extraordinary circumstance’ prevented
him from filing his ... petition before the AEDPA limitations period expired.”  Id. at 1271.  The
majority acknowledged the possibility that original local counsel’s difficulties might have
constituted “extraordinary circumstances,” but observed that petitioner “must also show the same
for his out-of-state attorney,” and held that he had not done so.  Id. at 1272.  In so holding, the
majority rejected petitioner’s contention that out-of-state counsel’s failure to secure pro hac vice
status, and his consequent dependence upon disabled local counsel to take all actions in state court
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proceedings, amounted to “abandonment” within the meaning of Maples v. Thomas, 565 U.S. 266
(2012), and justified equitable tolling under Holland v. Florida, 560 U.S. 631 (2010).  The majority
explained that out-of-state counsel had taken various actions on petitioner’s behalf and remained on
the case until the two new in-state lawyers took it over, and that his association of local counsel was
an adequate substitute for pro hac vice admission.  See id. at 1273-74.  The majority went on to
conclude that counsel’s failure to attend to the filing fee constituted “no more than ‘garden variety’
or ‘excusable neglect,’” which was insufficient to justify equitable tolling.  Id. at 1274 (quoting
Holland, 560 U.S. at 651).

133) Jenkins v. Superintendent of Laurel Highlands, 705 F.3d 80 (3rd Cir. 2013).  After determining
that petitioner was entitled to statutory tolling sufficient to render his § 2254 petition timely, the
Third Circuit further noted that equitable would have been possible, had it been necessary. It was
undisputed that petitioner initially sought state post-conviction relief well within the one-year
limitations period, and the timeliness issue turned exclusively on whether his pro se submission to
the Pennsylvania Supreme Court – titled “Motion to File Petition for Allowance of Appeal Nunc Pro
Tunc, and for the Appointment of Counsel” – “was filed properly and thereby statutorily tolled
AEDPA’s limitations period during its pendency.”  705 F.3d at 85; see also id. at 86 (observing that
“the nunc pro tunc title of his pleading is a misnomer; in reality, Jenkins [timely] filed a motion to
extend the time to file a petition for allowance of appeal”).  The state court’s own treatment of
petitioner’s filing was unclear; while the court initially issued a “defective filing notice,” petitioner
“promptly perfected his pleading,” and the state court later denied it “in an unpublished per curiam
order without opinion.”  Id. at 84.   

Having reviewed the circumstances, the Third Circuit observed that petitioner had made “a
compelling case for the application of equitable tolling” based on the combination of his undisputed
diligence and the possibility that he had been misled by the Pennsylvania Supreme Court.  705 F.3d
at 88.  The court explained:

The Pennsylvania Supreme Court’s defective filing notice informed Jenkins that his
pleading failed to comply with certain Pennsylvania Rules of Appellate Procedure.
Importantly, the notice did not indicate that Jenkins’s pleading was untimely. In
other words, by explicitly directing Jenkins to cure certain filing defects, the notice
implied that his pleading otherwise satisfied the Rules not referenced therein,
including Rule 105(b). Relying on the notice, Jenkins promptly perfected his
pleading and reasonably waited for the Supreme Court’s decision. If the notice had
stated instead that his pleading was untimely, Jenkins could have timely filed his
habeas petition. Based on Jenkins’s demonstrated diligence, the Supreme Court’s
notice seems to have been an extraordinary circumstance that prevented the timely
filing of his habeas petition and would have entitled him to equitable tolling, had
we not already concluded that he is entitled to statutory tolling.

705 F.3d at 90.

134) Ross v. Varano, 712 F.3d 784 (3rd Cir. 2013).  The Third Circuit affirmed the district court’s
orders granting equitable tolling and habeas relief in the form of requiring the state courts to reinstate
petitioner’s direct appeal in this Pennsylvania non-capital murder case.  The need for equitable
tolling arose due to the passage of just over a decade between petitioner’s conviction and the filing
of his federal habeas petition.  While there was no significant dispute that petitioner had been
abandoned and lied to by his court-appointed appellate / post-conviction counsel (Sheffield) through
much of that time, the state did contend that petitioner’s inability to produce documentation showing
his efforts to pursue state court review between 2004 and 2008, and his failure to make further
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efforts at securing review beyond those he had actually taken, prevented a finding of “diligence.”
With regard to the four year period for which documentation was lacking, the Third Circuit reviewed
the district court’s findings, which were made after an evidentiary hearing, for clear error and found
none:  

[T]he District Court made a factual determination that between the years 2004 and
2008, Ross had continued to pursue his appeal as he testified. Although copies of
correspondence and records of phone calls for the 2004–2008 time period were not
available, probably because of Ross’s status as a prisoner and his moves within the
prison system, the District Court concluded that Ross’s testimony was credible.  We
cannot disturb that conclusion.

712 F.3d at 800-01.  With regard to the state’s contention that petitioner should have done more than
continue to write and call his unresponsive (and at times dishonest) attorney, the Third Circuit added
that it could not “expect Herculean efforts on the part of a lay person who is a convicted and
incarcerated prisoner of limited cognitive abilities, and whose every attempt to pursue his appeal has
been thwarted. In the circumstances that he faced, Ross demonstrated perseverance and diligence.” 
Id. at 802.  

The Third Circuit also agreed with the district court’s determination that “extraordinary
circumstances” had prevented petitioner from filing within the limitations period.  After observing
that “[a] court measures the extraordinary circumstances prong subjectively,” id. at 802, the Third
Circuit summarized the obstacles petitioner had faced:

... Ross’s efforts were stymied by Sheffield’s misleading statements on matters that
should have been within Sheffield’s knowledge, the [state court’s] no doubt
unintentionally misleading statement implying that Sheffield was prosecuting
Ross’s appeal, Sheffield’s unresponsiveness and neglect of the case, and Ross’s
limited abilities. The totality of these circumstances makes it clear that Ross
satisfied the second prong of the showing required to justify equitable tolling .... ¶ 
Our result is buttressed when we consider the record as a whole .... We reiterate that
Ross has a limited intellectual ability and education, a history of poor mental health,
and is an incarcerated prisoner with limited resources at his disposal who was
moved among facilities within the prison system. These fundamental disadvantages
were exacerbated by Sheffield’s extreme neglect, including but not limited to his
refusal to accept Ross’s calls, overall failure to communicate with Ross, inaccurate
assurances regarding the status of Ross’s appeal on those very limited occasions
when he did communicate with Ross, and misstatements of the law. 

712 F.3d at 803 (footnote omitted).  The Third Circuit also made clear that petitioner had established
a satisfactory “nexus” between this background and his untimely filing, explaining that “the
extraordinary circumstances that Ross faced directly prevented him from timely pursuing his state
court remedies and filing a statutorily timely habeas petition.”  Id. at 804.

135) Sossa v. Diaz, 729 F.3d 1225 (9th Cir. 2013).  The Ninth Circuit reversed the dismissal of the §
2254 petition as untimely in this California burglary case, finding that petitioner was entitled to
equitable tolling due to his reliance upon extensions of time granted by the federal magistrate, and
that additional fact development was necessary to resolve his request for further equitable tolling to
cover the two-day period between the expiration of his last extension and the filing of his petition. 
After exhausting his state remedies, petitioner filed a pro se § 2254 petition but failed to include any
actual claims for relief.  The federal magistrate responded by dismissing the petition for failure to
state a claim “with leave to amend within thirty days (...).” 729 F.3d at 1227.  Thereafter, the
magistrate granted two requests for further extensions, the second of which directed that the
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amended petition be filed by June 9, 2008, and made clear that, “‘No further extensions will be
granted,’” and that, “‘Failure to file a first amended petition will result in dismissal of the case.’” 
Shortly before that deadline, petitioner sought an additional extension of five days “because prison
conditions had prevented him from assembling his petition and the necessary facilities would not
reopen until June 10 – the day after the deadline ....”  Id. at 1227-28.  The magistrate denied the final
extension request on June 11, and petitioner filed his amended petition on that same date. The
petition was later dismissed as untimely on the ground that although the original petition had been
filed within the limitations period, the amended petition had not, and the amendment did not “relate
back” to the original because the original had not stated any claims.  The district court declined to
consider petitioner’s contention that he had relied upon the magistrate’s extensions, and rejected his
requests for equitable tolling. 

On appeal, the Ninth Circuit held “that the magistrate judge’s orders affirmatively led Sossa
to believe that he had until June 9, 2008 to file his [first amended petition],” and that “Sossa’s
reliance on these orders entitles him to equitable tolling of the statute of limitations from [the date 
of the order dismissing his initial filing] through [the expiration of the final extension].” 729 F.3d
at 1235.  In reaching this conclusion, the court rejected the state’s contention that accepting
petitioner’s reliance theory would unduly burden federal judges with otherwise unnecessary
limitations period calculations.  The court explained:

[A] district court need not undertake a statute of limitations analysis each time a
petitioner requests an extension of time to file a habeas petition. Rather, it should
be the State’s responsibility to object to an extension of time beyond the statutory
deadline if it intends to seek dismissal of the petition as untimely. Under the State’s
logic, the State may lie in wait while a district court extends a filing deadline, and
only thereafter oppose a petition as untimely once it has been filed within the time
allowed by the court.

729 F.3d at 1235. 
Finally, the Ninth Circuit held that petitioner had also “sufficiently alleged that he was

precluded from filing his habeas petition because of his inability to utilize the prison’s law library
and other resources such that further development of the record is warranted to address this issue.”
729 F.3d at 1235; see also id. at 1236 (“Here, Sossa sufficiently alleged that prison authorities made
it impossible for him to file his habeas petition by the June 9, 2008 deadline.”).  See also Duarte v.
Williams, 2016 WL 4473415 (D. Nev. Aug. 23, 2016) (relying on Sossa and granting equitable
tolling based on petitioner’s reliance upon court order granting extension of time to file petition). 

136) Howell v. Secretary, Florida Dept. of Corrections, 730 F.3d 1257 (11th Cir. 2013), cert. denied
sub nom. Howell v. Crews, 571 U.S. 1235 (2014).  Relying on Gonzalez v. Crosby, 545 U.S. 524
(2005), the Eleventh Circuit held that the district court  did not abuse its discretion in finding that
the rule announced in Holland v. Florida, 560 U.S. 631 (2010), did not constitute an “extraordinary
circumstance” authorizing Rule 60(b) relief from a prior order dismissing the § 2254 petition as
untimely in this Florida capital case. 

Judge Barkett concurred, acknowledging that circuit precedent required that petitioner’s
Rule 60(b) motion be denied, but wrote separately to express her continued belief “that it is unjust
and inequitable to require death row inmates to suffer the consequences of their attorneys’
negligence.”  730 F.3d at 1261.  Judge Barkett also characterized this case as “another” one in which
“a state’s wholly inadequate system for appointing or funding habeas counsel conspires with a
thicket of complex state and federal habeas procedural rules to deny habeas petitioners the
opportunity to have their substantive constitutional claims heard by a federal court.” Id. at 1262.

Judge Jordan also concurred, but wrote separately to express the view that petitioner would
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have been unable to establish an entitlement to relief “even if the three claims raised in his petition
received full federal habeas review.”  730 F.3d at 1262.

137) Arthur v. Thomas, 739 F.3d 611 (11th Cir.), cert. denied, 135 S.Ct. 106 (2014).  Affirming the
denial of petitioner’s Rule 60(b) motion in this Alabama capital case, the Eleventh Circuit held that
the rule established in Martinez v. Ryan, 566 U.S. 1 (2012), “explicitly relates to excusing a
procedural default of ineffective-trial-counsel claims and does not apply to AEDPA’s statute of
limitations or the tolling of that period.”  739 F.3d at 630; see also id. at 631 (refusing to extend “the
reasoning of the Martinez rule ...to AEDPA’s limitations period in § 2254 cases or any potential
tolling of that period”).  Additionally, the court went on to “hold that the change in the decisional
law affected by the Martinez rule is not an ‘extraordinary circumstance’ sufficient to invoke Rule
60(b)(6).” Id. at 631. 

138) Forbess v. Franke, 749 F.3d 837 (9th Cir. 2014).  The Ninth Circuit reversed the dismissal as
untimely of the § 2254 petition in this Oregon attempted murder, assault and kidnapping case,
finding that petitioner was entitled to equitable tolling because he suffered from mental illness
characterized by “delusions so severe that he was unable to understand the need to timely file.” 749
F.3d at 838.  According to evidence presented to and credited by the district court, petitioner
believed himself to be an undercover agent for the FBI, that his trial and incarceration were a sham
designed to lure his drug-dealing ex-wife out of hiding, and that the FBI would see to his release
once the ex-wife was in custody. Applying the two-part test prescribed in Bills v. Clark, 628 F.3d
1092 (9th Cir. 2010), the district court found that although petitioner had met the first prong by
showing that his “delusions were so severe that he could not rationally understand the need to timely
file his federal habeas petition,” he had failed to satisfy the second prong with a showing that his
illness “made it impossible” to file on time. Id. at 841.  The Ninth Circuit accepted the first
determination, but found that the district court had misapplied the second prong by utilizing an
“overly-rigid interpretation of the but-for test set out in Bills,” and by failing to “consider the totality
of the circumstances before it – especially the peculiar nature of Forbess’s mental illness.”  Id. 
Drawing its own conclusions from the evidence, the Ninth Circuit went on to hold that petitioner’s
“unique mental illness made it impossible for [him] to timely file his federal habeas petition, and in
fact caused him to fail to meet the filing deadline,” id. (citation omitted), such that he was entitled
to equitable tolling.

139) Socha v. Boughton, 763 F.3d 674 (7th Cir. 2014).  The Seventh Circuit reversed the dismissal of
the § 2254 petition in this Wisconsin first degree homicide case, finding that the district court abused
its discretion by refusing to grant equitable tolling.  Petitioner based his request for tolling on a
combination of factors: he had spent nearly all of the limitations period diligently trying to acquire
his case file from his former counsel; his access to the prison law library had been extremely limited,
and the resources available there were inadequate; and a prior order in the case – issued by a
different district judge – had granted his request for a 90 day extension of the time to file, and set
a new deadline with which petitioner had complied with a month to spare.  After surveying these
circumstances, the Seventh Circuit emphasized the importance of considering them as a whole,
observing that, “[i]t does not matter that one could look at each of the circumstances ...  and decide
that none by itself required equitable tolling,” and that, “[t]he mistake made by the district court ...
was to conceive of the equitable tolling inquiry as the search for a single trump card, rather than an
evaluation of the entire hand that the petitioner was dealt.”  763 F.3d at 686.  Applying the approach
it had endorsed, the Seventh Circuit went on to find that “[t[he hurdles Socha faced were nearly
insurmountable.”  Id.; see also id. (“Even the most seasoned attorneys do not, and should not, draft
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motions, memoranda, or briefs without access to the basic files underlying the actions. ... To expect
Socha to have a photographic memory permitting him to write a petition without his file is
unrealistic.”); id. at 687 (“At 80 minutes every other week, the most Socha could have gotten was
about four hours of library time in the 40 days he had before his petition was due (...). He had little
to no opportunity to work with his materials in his cell.”).  The court also noted relevance of the
earlier order extending the filing deadline, observing that although “the decision to apply equitable
tolling is within a district court’s discretion, in general it is best if a second judge does not revisit
that discretionary call after parties have relied on it.” 763 F. 3d at 687.  Finally, the Seventh Circuit
determined that petitioner had been diligent, noting that his efforts to obtain his court file had begin
“long before his one-year period expired and continu[ed] at regular intervals until he succeeded,”
and that he had “alerted the [district] court before the deadline arrived and sought to preserve his
rights.”  Id. at 687-88.  The court also remarked that it did not “put much stock in the district court’s
conclusion that Socha did not need all of the time he took because his [federal] petition ‘parroted’
claims ... raised in the state courts.”  Id. at 688.  “It is hazardous,” the Seventh Circuit explained, “to
conjecture about the amount of time a filing should have taken based on the end result; sometimes
it takes longer to review the possibilities, discard the least promising, and write a concise pleading
than it would to write a kitchen-sink petition.” Id.  

140) Gibbs v. Legrand, 767 F.3d 879 (9th Cir. 2014), cert. denied, 135 S.Ct. 1708 (2015).  The Ninth
Circuit granted equitable tolling in this Nevada case involving convictions “ranging from
manufacture of a controlled substance to child pornography,” finding that petitioner’s abandonment
by state post-conviction counsel constituted an extraordinary circumstance that prevented timely
filing of a federal petition, and that petitioner had been sufficiently diligent during the relevant
period.  767 F.3d at 882.  At the time counsel filed petitioner’s request for state post-conviction relief
(which was prompted by a bar complaint over counsel’s inactivity and failure to communicate), there
were 108 days remaining on the federal limitations period.  When the lower state court denied relief,
counsel properly appealed to the Nevada Supreme Court, and later wrote petitioner promising to
forward notice of that court’s decision.  Although that decision came down in June 2010, however,
counsel neither forwarded it to petitioner nor responded to his several inquiries seeking updates on
the case.  Petitioner finally contacted the state supreme court directly and learned that the decision
affirming the denial of relief had issued six months earlier; by that time the federal limitations period
had expired.  He then wrote to counsel again to express “amazement” at his conduct and request
advice on how to proceed.  Id. at 883. When that inquiry produced no response, petitioner sent his
sister to retrieve his case files from counsel, and prepared and filed his own pro se federal habeas
petition 65 days after receipt of the files. The federal district court considered and rejected
petitioner’s request for equitable tolling and dismissed the petition as untimely. 

On appeal, the Ninth Circuit began by observing that, pursuant to Holland v. Florida, 560
U.S. 631 (2010), and Maples v. Thomas, 565 U.S. 266 (2012), attorney abandonment can constitute
an extraordinary circumstance supporting equitable tolling.  See 767 at 885.  The court then
determined that counsel’s conduct in this case met the standard, explaining that “[f]ailure to inform
a client that his case has been decided, particularly where that decision implicates the client’s ability
to bring further proceedings and the attorney has committed himself to informing his client of such
a development, constitutes attorney abandonment.”  Id. at 886; see also id. at 887 (quoting
Socop–Gonzalez v. INS, 272 F.3d 1176, 1193 (9th Cir.2001) (en banc)) (“Gibbs did not know that
the federal limitations clock had started ticking. Furthermore, as counsel had expressly promised
Gibbs that he would forward him the court’s notice of decision, ... the petitioner’s ‘ignorance of the
limitations period was caused by circumstances beyond the party’s control.’”).  Additionally, in
response to the state’s contention that petitioner sought to “‘lower the governing standard’”  because
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his counsel’s conduct “was less negligent than” that of the state court lawyer in Holland, the Ninth
Circuit explained that “[n]othing in that case suggests that the [Supreme] Court intended Holland’s
attorney’s performance to serve as a floor for the extraordinary circumstances prong of equitable
tolling.” Id. at 887.

Having concluded that abandonment by counsel was the cause of petitioner’s failure to learn
of the decision affirming the denial of state post-conviction relief – and the resulting resumption of
the limitations clock – the Ninth Circuit next examined whether that lack of notice “caused
[petitioner] to miss the federal filing deadline.”  767 F.3d at 888.  After acknowledging that it would
have been “technically possible” for petitioner to have learned of the state court decision earlier by
writing that court “daily to ask about the status of his state PCR petition,” the Ninth Circuit found
that he had been under “no obligation ... to do so,” and had instead been reasonable in relying on
counsel’s assurance that timely notice would be sent.  Id. at 888. The court then determined that
counsel’s abandonment continued to impede petitioner’s ability to file a federal petition for at least
a month after he learned of the state court decision, as petitioner unsuccessfully sought counsel’s
assistance in planning to file in federal court, and counsel failed to protect petitioner’s interests as
required by the local rules of professional responsibility.  See id. at 889; see also id. (noting that
petitioner “could not realistically file a federal petition” without first seeing the state court order
denying relief, which had to be acquired from the court itself). 

Turning to the question of petitioner’s diligence for equitable tolling purposes, the Ninth
Circuit refused to fault petitioner either for failing to make his own inquiries with the state supreme
court during the months following the decision affirming the denial of relief, or for failing to prepare
his own pro se habeas petition during that period.  767 F.3d at 890-91. Likewise, the court found that
petitioner had not been unreasonable either in seeking counsel’s assistance once he had learned of
the state court’s decision or in allowing three weeks to elapse before his sister obtained the case files
from counsel.  Id. at 891.  With regard to these considerations, the Ninth Circuit further noted that
the state’s contentions attributed “outsized importance” to petitioner’s “actions after the
extraordinary circumstance occasioned by [counsel’s] misconduct was lifted,” and explained that,
contrary to the state’s position, “diligence during the existence of an extraordinary circumstance is
the key consideration.”  Id. at 892; see also id. (“Diligence after an extraordinary circumstance is
lifted may be illuminating as to overall diligence, but is not alone determinative.”).  The court went
on to conclude that petitioner’s “diligence dates back for a decade,” and that his conduct during and
after the period in which counsel failed to inform him of the state court’s decision had not adversely
affected his eligibility for equitable tolling:  “That Gibbs took slightly more than two months to
prepare his federal habeas petition ... after diligently pursuing his rights for ten years, does not
undercut his overall record of diligence.”  Id. at 893.

141) Whiteside v. United States, 775 F.3d 180 (4th Cir. 2014) (en banc), cert. denied, 135 S.Ct. 2890
(2015).  The en banc Fourth Circuit affirmed the dismissal of petitioner’s § 2255 motion as untimely
in this federal drug case, holding that the change in circuit sentencing law announced in United
States v. Simmons, 649 F.3d 237 (4th Cir. 2011) (en banc), did not justify equitable tolling.  The
court explained that, “[a]lthough Simmons plainly made a collateral attack on Whiteside’s sentence
more plausible [than the same attack would have been under prior circuit precedent], nothing
prevented Whiteside from filing his petition within the one-year statute of limitations.” Id. at 185. 
“Equitable tolling,” the court added, “may not be applied where, as here, the only impediment to
timely filing was the discouragement felt by petitioner when calculating his odds of success.” Id. at
186.

142) Thomas v. Attorney General, State of Florida, 795 F.3d 1286 (11th Cir. 2015).  The Eleventh
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Circuit panel “sua sponte” vacated the district court’s order granting equitable tolling and remanded
this Florida capital case with instructions to “make specific and detailed factual findings to support
any conclusion that equitable toling may be appropriate.” 795 F.3d at 1294.  In support of this
resolution, the Eleventh Circuit explained Holland v. Florida, 560 U.S. 631 (2010), Maples v.
Thomas, 565 U.S. 266 (2012), and Cadet v. Fla. Dep’t of Corr., 742 F.3d 473, 481 (11th Cir. 2014)
(holding that “attorney negligence, however gross or egregious, does not qualify as an ‘extraordinary
circumstance’ for purposes of equitable tolling; abandonment of the attorney-client relationship, such
as may have occurred in Holland, is required”), “have reset the concept of ‘extraordinary
circumstances’” in the equitable tolling context.  795 F.3d at 1293.  The court then set forth the
following understanding of current law governing a request for equitable tolling:

The relevant inquiry today is not whether an attorney's mistake or oversight was
egregious. Instead, the question is whether the attorney, through her conduct,
effectively abandoned the client. ... ¶  At the same time, the factors we identified in
Holland [v. Florida, 539 F.3d 1334 (11th Cir. 2008), rev’d, Holland v. Florida, 560
U.S. 631 (2010) ]—“bad faith, dishonesty, divided loyalty, [and] mental
impairment,” 539 F.3d at 1339—involve attorney misconduct of a different
character than negligence, and may still be relevant to the extraordinary
circumstances analysis. ... We need not, and do not, decide conceptually whether
bad faith, dishonesty, divided loyalty, and mental impairment fall under the
umbrella of abandonment, or instead amount to independent reasons that equitable
tolling may be appropriate in a particular case. These factors may suggest that
Thomas had been effectively abandoned by his attorney, and should not be held
responsible for her error, or may otherwise constitute circumstances that are
extraordinary and rare enough to warrant equitable tolling. It is enough to say that
these factors may still form the basis of an equitable tolling argument.

795 F.3d at 1293-94.

143) Martinez v. Superintendent of Eastern Correctional Facility, 806 F.3d 27 (2nd Cir. 2015)
(decision on remand: Martinez v. Superintendent of Eastern Correctional Facility, 2016 WL
6462123 (E.D.N.Y Oct. 31, 2016) (granting equitable tolling under framework established by
Second Circuit)).  Before vacating the district court’s dismissal of the § 2254 petition in this New
York attempted murder case and remanding for further fact development, the Second Circuit
provided additional guidance for application of the factors set forth in Doe v. Menefee, 391 F.3d 147
(2nd Cir. 2004), for assessing a prisoner’s diligence in connection with a request for equitable tolling
of the limitations period.  The Second Circuit agreed with the district court that petitioner’s effective
abandonment by his retained post-conviction counsel constituted an “extraordinary circumstance”
for tolling purposes, but found that the lower court relied on a “misapplication of Doe” in concluding
that petitioner had been insufficiently diligent. 806 F.3d at 31.  First, the Second Circuit found that
the district court had misjudged petitioner’s “‘ability to evaluate the [post-conviction] lawyer’s
performance,’” id. at 32 (quoting Doe), by failing to recognize that his perspective had been
“compromised by [counsel’s] active concealment of his firm’s poor performance,” id.; see also id.
(“Although [counsel] often left Martinez waiting for months for updates on the case, the evident
tendency of [counsel]’s correspondence would have been to lull Martinez into believing that the firm
was hard at work during periods of non-communication.”).  Additionally, while the district court
faulted petitioner for not simply hiring new counsel or drafting his own post-conviction relief
pleadings, the Second Circuit found that the record contained no solid basis for finding petitioner
capable of either task.  Finally, the Second Circuit noted the district court’s reliance upon Doe’s
observation that “‘it would be inequitable to require less diligence from petitioners who are able to
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hire attorneys than from those who are forced to proceed pro se,’” id. at 33 (quoting Doe, 391 F.3d
at 175), and found it “important to clarify that statement”:

Although we do not require less diligence from counseled litigants, it should be
recognized that a counseled litigant may display the same level of diligence in a
different way. A litigant with an attorney, for example, may reasonably delegate
certain tasks and decisions to the attorney. The litigant may then reasonably rely
upon the attorney to do the necessary work, if, as here, the attorney leads the client
to believe that he is fully engaged in the matter.

806 F.3d at 33.  

144) Stewart v. Secretary, Florida Dept. of Corrections, 635 Fed.Appx. 711 (11th Cir. 2015).  The
Eleventh Circuit vacated the dismissal of the § 2254 petition as untimely in this Florida capital case
and remanded for appointment of unconflicted federal habeas counsel and further development of
petitioner’s request for equitable tolling.  The timeliness problem first arose when petitioner’s initial
state post-conviction counsel filed his request for relief with the state court approximately six days
after the one-year limitations period expired.  The problem was later exacerbated by replacement
counsel (Norgard), who waited an additional 195 days after the state court proceedings concluded
before filing a § 2254 petition in federal court.  Although Norgard acknowledged the untimeliness
of the federal petition, the equitable tolling argument he put forth to overcome that problem focused
only on delays attributable to predecessor counsel, and “never explained” the further – and more
problematic – 195 day delay for which he was responsible.  Relying on supplemental briefing
prepared by the Office of the Federal Public Defender, the Eleventh Circuit determined that Norgard
“developed an actual conflict of interest” after filing the federal habeas petition, such that he was
impaired from pleading and proving facts demonstrating that his own acts or omissions contributed
to the petition’s untimeliness.  635 Fed.Appx. at 717. The court concluded by remanding the case
with instructions to afford new, unconflicted counsel an opportunity to assert petitioner’s arguments
for equitable tolling.

145) Loftis v. Chrisman, 812 F.3d 1268 (10th Cir. 2016).  The Tenth Circuit reversed the denial of
equitable tolling in this Oklahoma drug case, summarizing the circumstances and its conclusions as
follows:

[W]e hold that it would be inequitable to reject Petitioner’s federal habeas petition
as untimely under the circumstances of this case: (1) where he was denied the
ability to file a timely notice of appeal in the state post-conviction proceedings
either by a failure in the mail system or by the state district court’s failure to comply
with its mandatory duty to promptly mail him a copy of the order denying relief, (2)
the district court attempted to rectify this apparent mistake by granting him an
extension of time in which to file his appeal, and (3) the [Oklahoma Court of
Criminal Appeals] concluded—after sitting on the case for a year —that the district
court’s decision had no legal effect and that Petitioner must be denied all relief
because he should have known to  simply ignore the apparently mandatory
requirement to file a notice of appeal before filing his appellate documents.

812 F.3d at 1275-76; see also id. at 1276 (“The record clearly shows that Petitioner did not sleep on
his federal rights, but rather diligently pursued his habeas claims through a state process that he
reasonably believed to be sufficient.”). 

146) Davis v. Lempke, 642 Fed.Appx. 31 (2nd Cir. 2016) (unpublished).  Rather than deciding
petitioner’s appeal of the denial of equitable tolling necessary to render his § 2254 petition timely,
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the Second Circuit noted that his continued representation by counsel alleged to have miscalculated
the limitations period created a significant conflict that required disqualification.  See 642 Fed.Appx.
at 33 (“For Davis to prevail, [counsel] must convince us that his own incompetence was
‘extraordinary.’”). In reaching this conclusion, the Second Circuit acknowledged counsel’s
contention that petitioner had purportedly “waived any conflict,” but added that “courts and state
ethics committees have suggested that conflicts like [counsel’s] are unwaivable.”  Id. at 33 n.1. 
Finally, the court observed that although counsel had arranged for a different lawyer to present
petitioner’s equitable tolling argument to the district court, he later became “of counsel” to the
substitute lawyer’s firm, which created “at least the possibility that [counsel’s] conflict became
imputed to [substitute counsel].” Id. at 33.  The court concluded by remanding the case for a hearing
to evaluate that possibility.

147) Schmid v. McCauley, 825 F.3d 348 (7th Cir. 2016).  In this Indiana non-capital murder case, the
Seventh Circuit vacated the district court’s dismissal of the pro se § 2254 petition as untimely and
remanded for appointment of counsel and development of additional facts relevant to the question
of petitioner’s eligibility for equitable tolling.  Before the district court, petitioner contended that
“her mental problems” and her former counsel’s delay in releasing her legal materials accounted for
her non-compliance with the limitations period, but the court summarily dismissed the petition,
finding the legal materials explanation too vague and saying nothing about the mental health issues. 
825 F.3d at 349.  On appeal, the Seventh Circuit assumed the truth of the allegation that petitioner
“is afflicted by some mental disability” and remarked that the existence of such an impairment
“colors everything else in the case.”  Id. at 350.  Relying on Christeson v. Roper, 135 S.Ct. 891
(2015), the court then found that “the district court’s first step should have been to appoint counsel
for Schmid under 18 U.S.C. § 3006A(a)(2)(B),” and “[c]ounsel could have investigated Schmid’s
mental condition and explored the contents of prior counsel’s files, formulating an explanation for
delay satisfactory to the district judge.”  Id.  The Seventh Circuit concluded by remanding the case
to allow those processes, and perhaps an evidentiary hearing, to occur.

148) Cadet v. Florida Dept. of Corrections, 853 F.3d 1216 (11th Cir. 2017) (op. on panel reh’g) (prior
opinion: 742 F.3d 473 (11th Cir. 2014)), cert. denied, 138 S.Ct. 1042 (2018).  The Eleventh Circuit
affirmed the dismissal of petitioner’s § 2254 petition as untimely in this Florida child sexual assault
case, finding that his post-conviction counsel’s gross negligence in misunderstanding the operation
of § 2244(d) could not constitute an “extraordinary circumstance” authorizing equitable tolling. 
Contrary to the plain language of § 2244(d), and to petitioner’s own repeatedly expressed concerns
about his reading of the statute, post-conviction counsel insisted that the one-year limitations period
would not begin to run until the conclusion of state collateral review.  After filing a federal habeas
petition nearly one year late, counsel finally researched the issue, discovered his “mistake,” and
“fe[lt] ‘horrendous.’” 853 F.3d at 1220.  When petitioner sought to overcome the resulting
untimeliness of his federal habeas petition, the district court found that he had exhibited the requisite
diligence, but that counsel’s conduct had not been sufficiently egregious to amount to the requisite
“extraordinary circumstance.” 

On appeal, the Eleventh Circuit noted that petitioner’s diligence was uncontested, and
focused its analysis on the extraordinary circumstance requirement as informed by Holland v.
Florida, 560 U.S. 631 (2010), and Maples v. Thomas, 565 U.S. 266 (2012).  After acknowledging
that, standing alone, Holland could be read to permit equitable tolling on a showing of gross
negligence not constituting abandonment, a majority of the panel added that Holland, in fact, “cannot
be read by itself,” but must instead “be read in light of the [Supreme Court’s] explanation of Holland
eighteen months later in ... Maples ....”  853 F.3d at 1226.  The majority then explained its view that
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Maples “characterized Holland as a case of attorney abandonment, not one of gross negligence,” and
that the distinction between the two was “critical,” since the former permits severance of the agency-
principle relationship while the latter does not. Id.  From this analysis, the majority held “that
attorney negligence, even gross or egregious negligence, does not by itself qualify as an
‘extraordinary circumstance’ for purposes of equitable tolling; either abandonment of the
attorney-client relationship, such as may have occurred in Holland, or some other professional
misconduct or some other extraordinary circumstance is required.” Id. at 1227.  Applying that rule
to petitioner’s case, the majority went on to conclude that post-conviction counsel’s grossly
negligent misunderstanding of the federal limitations period was categorically incapable of
constituting the abandonment necessary for equitable tolling.  See id. at 1233-34 (“However much
[counsel’s] negligence harmed Cadet’s interests, that negligence and the harm it caused did not occur
because [counsel] was acting to promote his own or a third party’s interests at the expense of Cadet’s
interests. To disregard that critical fact, as Cadet and the dissent would have us do, would ignore the
‘essential difference’ the Supreme Court emphasized in Maples between an attorney’s negligent
errors, which are attributable to a client even though harmful, and defaults that occur as a result of
extraordinary circumstances such as attorney abandonment or other forms of misconduct, which are
not attributable to a client.”); id. at 1235 (“[S]tubborn negligence is still negligence, not
abandonment.”).

149) Camargo v. Ryan, 684 Fed.Appx. 607 (9th Cir. 2017) (unpublished).  The Ninth Circuit granted
equitable tolling sufficient to compensate for time lost by petitioner when the Arizona state courts
made a series of errors concerning the timeliness of his filings before them.  Without addressing
whether a federal court has “authority” to treat a state court submission as “properly filed” when the
state court itself has misclassified that filing as “untimely,” 684 Fed.Appx. at 610, the Ninth Circuit
held that the circumstances in this case warranted equitable tolling:

[T]he “exceptional circumstances” required for equitable tolling are clearly present:
(a) the Arizona state courts’ repeated, incorrect determinations that Camargo’s
post-conviction review petitions were untimely; (b) the State’s multiple failures to
inform the state courts of those clearly erroneous timeliness determinations; and (c)
the State’s affirmative misstatement to the [Arizona] Court of Appeals that
Camargo’s second PCR petition was successive.  Camargo diligently filed all of his
state post-conviction filings, pro se, until he exhausted his state remedies. Indeed,
he raised the timeliness errors in his submissions. But for the incorrect state court
timeliness determinations, Camargo’s PCR petitions would have been heard on the
merits.

684 Fed.Appx. at 610.

150) Muniz v. Secretary, Department of Corrections, 694 Fed.Appx. 701 (11th Cir. 2017) (per curiam)
(unpublished).  The Eleventh Circuit panel vacated the district court’s dismissal of the § 2254
petition and remanded for an evidentiary hearing on petitioner’s request for equitable tolling.  the
court explained:

[B]ecause Muniz alleged facts in his petition and pleadings that, if true, would
warrant relief based on attorney abandonment, he was entitled to an evidentiary
hearing. ... Muniz alleged, among other things, that his attorney failed to
communicate with him and failed to know and abide by the law, which prevented
Muniz from filing a federal habeas petition. He also alleged his attorney sent
correspondence to the wrong address. He argues that he believed his attorney was
representing him, and had no reason to believe his attorney was not working on his
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case until after his time limit already expired. Furthermore, he was particularly
dependent upon his attorney because he spoke no English and could not access legal
resources in his native language. In his unnotarized affidavit, he alleged that his
brother attempted to contact his attorney and was told ... that his attorney would file
an amended motion within a few months. If Muniz could provide evidence at a
hearing showing that his attorney failed to notify him that he was withdrawing from
the case and failed to communicate with Muniz until after the statute of limitations
already expired—especially if that evidence showed Muniz continued to seek
updates from his attorney throughout the tolling period—then Muniz would likely
meet the standard for ... equitable tolling. Thus, the district court abused its
discretion by dismissing Muniz’s § 2254 petition as untimely without holding an
evidentiary hearing on the issue of his diligence and his attorney’s alleged
abandonment.

694 Fed.Appx. at 702-03 (citation omitted).

151) Grant v. Swarthout, 862 F.3d 914 (9th Cir. 2017).  The Ninth Circuit panel reversed the dismissal
as untimely of the § 2254 petition in this California non-capital murder case and remanded for
equitable tolling covering the approximately 28 day period during which petitioner waited for prison
officials to generate an account certificate to accompany his request to proceed in forma pauperis. 
The district court had refused tolling for that period on the ground that, by filing his state habeas
petition late in the one-year limitations period, petitioner had exhibited a lack of diligence, and that
an earlier state court filing would have left him sufficient time to absorb the account certificate delay
that subsequently prevented timely filing of the federal petition.  

The Ninth Circuit disagreed.  The court began by expressing its agreement with the
principle, embraced in Valverde v. Stinson, 224 F.3d 129 (2nd Cir. 2000), “that a petitioner is
entitled to use the full one-year statute-of-limitations period for the filing of his state and federal
habeas petitions and that he need not anticipate the occurrence of circumstances that would
otherwise deprive him of the full 365 days that Congress afforded him for the preparation and filing
of his petitions.”  862 F.3d at 919; see also id. (recognizing the “commonsense proposition that when
Congress enacts a statute of limitations for filings (as it did in AEDPA), it has deemed that period
as a reasonable period of time in which to complete the requisite filings, and it is therefore inherently
reasonable for a petitioner to rely on that statute of limitations and to plan on filing at any point
within that period”); id. at 921 (“Allowing courts to forfeit a petitioner’s right to equitable tolling
because in the court’s judgment the prisoner could have filed earlier in the statute-of-limitations
period had he scheduled his legal work differently would undermine the equitable principles that
underlie the use of equitable tolling in habeas cases.”).   Next, the Ninth Circuit clarified that the
diligence requirement associated with the test for equitable tolling is “primarily” concerned with the
period during which the prisoner is confronted with an extraordinary circumstance, rather than with
the prisoner’s conduct throughout the limitations period.  See id. at 924 (“Rather, during the period
of equitable tolling, we expect the petitioner to attempt to resolve the impediment preventing timely
filing so that the courts can consider his petition as soon as possible.”). 

Applying these principles in this case, the Ninth Circuit held that petitioner had shown the
requisite diligence in seeking the account certificate needed to accompany his IFP motion and filing
his habeas petition upon receipt of that certificate, and that prison officials’ delay in providing the
certificate constituted an “extraordinary circumstance.”  The court explained:

Where a prisoner is dependent on prison officials to complete a task necessary to
file a federal habeas petition and the staff fails to do so promptly, this constitutes
an extraordinary circumstance. ... And, Grant has shown that the delay of his
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petition until even December 2 was unexpected and that the prison account
certificate was delayed because of the long Thanksgiving weekend, budget cuts, and
unusually heavy employee workloads. In addition, the record demonstrates that
prison officials’ delay was the cause of Grant’s petition being untimely: Grant sent
his request to prison officials on November 21, 2011, the same day that he received
the California Supreme Court’s denial of state postconviction relief. At that point,
he still had seven days left in the one-year filing period. Grant received his prison
account certificate on December 19, 2011, and constructively filed his petition that
same day. Therefore, absent prison officials’ delay, Grant would have filed his
petition within the AEDPA statute of limitations. 

862 F.3d at 926.

152) Mashburn v. Commissioner, Alabama Dept. of Corrections, 713 Fed.Appx. 832 (11th Cir. 2017)
(unpublished).  The Eleventh Circuit granted equitable tolling and reversed the district court’s order
dismissing the § 2254 petition as untimely in this Alabama capital case.  The need for tolling arose
out of a sixteen month delay between the state court’s entry of an order denying post-conviction
relief (which the clerk’s office did not serve on either party) and the parties’ discovery of that order,
during which time the 42-day notice of appeal period expired.  While petitioner later succeeded in
restoring his right to appellate review of the state court’s order, the Eleventh Circuit held, pursuant
to Moore v. Crosby, 321 F.3d 1377, 1381 (11th Cir. 2003), that no state court action was “pending”
within the meaning of § 2244(d)(2) during the time between expiration of the original limitations
period and restoration of the right to appeal, and that statutory tolling for that period was therefore
unavailable.  713 Fed.Appx. at 837-38.  

Examining the availability of equitable tolling, the Eleventh Circuit began by noting that the
state did not dispute the existence of “extraordinary circumstances.” 713 Fed.Appx. at 839.  The
court then found that although petitioner’s “diligence” presented a “closer question,” he had met that
requirement as well.  Id. at 840.  Consistent with that conclusion, the court considered and rejected
the state’s contention that petitioner should have done more to monitor the status of his post-
conviction proceeding.  After noting that the state itself had done no more to monitor the proceeding
than petitioner, the court added that the state court had assured petitioner that certain other actions
would be taken before a dispositive order would be entered, such that he “had no reason to suspect
the court would, contrary to its representations, summarily dismiss his ... petition ....”  Id.; see also
id. (“The failure of service compounded the problem: Mashburn understandably assumed that
dismissal of his Rule 32 petition would not occur without notice to him, as required by Alabama
law.”).  The court also observed that petitioner showed additional diligence by using only sixteen
days of the available six-month period in which to seek an out of time appeal.  Finally, after rejecting
the state’s contention that equitable tolling should not extend beyond the date petitioner received
“notice” of state court’s order denying relief, the Eleventh Circuit concluded as follows:

The State does not dispute ... that statutory tolling applies while Mashburn’s
out-of-time appeal formally was pending ....  We hold that equitable tolling applies
from the date the [post-conviction relief] appeal period expired ... until Mashburn
filed a pleading successfully seeking an out-of-time appeal ....  based on those dates,
Mashburn had 223 days remaining on his AEDPA clock when his [post-conviction]
proceeding concluded ..., and his § 2254 petition was thus timely when filed 217
days later ....

713 Fed.Appx. at 842. 

   

St. of Lims -- Equitable Tolling 448 -- CTA



A. STATUTE OF LIMITATIONS 

9. EQUITABLE TOLLING

DISTRICT COURT CASES:

1) Pyles v. Johnson, No. 396 CV 2838-D (N.D.Tex. Dec. 2, 1996).  As part of a negotiated dismissal
of this Texas class action, the parties agreed that §2244(d)’s limitation period is tolled from the date
of a request for counsel or the state court’s entry of the requisite findings for appointment of counsel
until the date of actual appointment by the CCA. 

2) Mosley v. French, 961 F.Supp. 889, 893 (M.D.N.C. 1997).  Construing the Act’s limitations period,
the court held that McFarland v. Scott did not hold that a motion for appointment of counsel
commenced a federal habeas action for purposes other than §848(q)(4)(B). Therefore, the court
found that “the only effect a motion for appointment of counsel has on the one year limitation period
is that the pending motion may justify application of equitable tolling should the time to file run out
during the pendency of the motion. 

3) Parker v. Bowersox, 975 F.Supp. 1251, 1252-53 (W.D.Mo. 1997).  The court held that
“§2244(d)(1)’s statute of limitations is not jurisdictional, but is subject to equitable tolling.”

4) United States v. Van Poyck, 980 F. Supp. 1108, 1109-1100 (C.D. Cal. 1997).  Petitioner’s request
for 60 day extension in which to file section 2255 petition was denied; petitioner alleged that his
inability to secure copies of transcripts from court reporters and lock downs at prison made it
impossible for him to file petition in a timely manner but the court found that these were not
extraordinary circumstances beyond his control that made it impossible for him to file the petition.

5) Baskin v. United States, 998 F.Supp. 188, 189 (D.Conn. 1998).  The district court held that “[t]he
AEDPA’s statute of limitations is subject to equitable tolling.” In this case, petitioner’s cert petition
was denied on November 17, 1995, but petitioner’s counsel did not inform him of the denial until
December, 1996, and petitioner did not file his §2255 motion until August, 1997. On these facts, the
court rejected the government’s statute of limitations defense, finding that “[i]t would be grossly
inequitable to bar petitioner’s ineffective assistance of counsel claim on the basis that counsel’s error
permitted the statute of limitations to run.”

6) Henderson v. Johnson, 1 F.Supp.2d 650, 653 (N.D.Tex. 1998).  The court held “that §2244(d)(1)
is a statute of limitations that is subject to equitable tolling, not a jurisdictional bar,” and that tolling
is available when the petitioner “meets the high hurdle of showing (1) extraordinary circumstances
(2) beyond his control (3) that made it impossible to file his petition on time.” The court also set
forth a nonexhaustive list of eight factors to “enable the court to address the tolling issue using a
framework that clarifies the more abstract aspects of the general rule.”

7) United States v. Griffin, 58 F.Supp.2d 863, 870 (N.D.Ill. 1999).  The court held that “the one-year
period of limitations applicable to motions under 28 U.S.C. §2255 is not jurisdictional but operates
as a statute of limitations and, thus, is subject to equitable tolling.”  On the question whether to grant
equitable tolling in this case, the court concluded that an evidentiary hearing was necessary to
explore petitioner’s allegation that his attorney disregarded his request to file an appeal of his
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conviction, and, if that allegation proves to be true, to determine how much time should be equitably
tolled on that basis.

8) Banks v. Horn, 63 F.Supp.2d 525 (M.D.Pa. 1999).  In this capital case, the court found that
although the claims petitioner returned to state court to exhaust were procedurally defaulted because
they were untimely under state law, petitioner was nevertheless entitled to equitable tolling of the
time during which he was attempting to have them heard via his successive state application.  The
court based this conclusion on the unique circumstances of this case:  prior to the state court’s
decision in petitioner’s case, it was unclear that the then recently enacted state limitations period was
jurisdictional: “Only at the time of that ruling can it be said with certainty that [petitioner] would be
absolutely barred from presenting his unexhausted claims to the state courts on the basis of
jurisdiction . . .” 63 F.Supp.2d at 534.  Finally, the court expressly limited its grant of equitable
tolling to the facts of this case, warning that “the filing of an untimely PCRA petition would not toll
the limitations period under §2244(d) in every case.” 63 F.Supp.2d at 535. 

9) Dennis v. Woodford, 65 F.Supp.2d 1093, 1097 (N.D.Cal. 1999).  The court denied petitioner’s
motion to extend the filing date for his §2254 petition and equitably toll the limitations period
without prejudice in this capital case.  Petitioner contended that he was entitled to one year from the
date of appointment of counsel -- which occurred approximately 8½ months after counsel was
requested –  because the delay in appointing counsel constituted an extraordinary circumstance
beyond his control.  The court found petitioner’s motion “premature” because “there is an
insufficient basis for concluding that circumstances beyond the control of petitioner prevent him
from filing a timely federal petition.”  The court further advised counsel that if, after reviewing the
record, he concludes that a timely petition can not be filed, “then counsel should file an appropriate
motion . . . [which] should document with particularity counsel’s efforts and work completed to that
date and provide reasonable estimates as to the amount of time counsel believes will be required to
complete the tasks necessary to file the federal petition.” 

10) McLester v. Hopper, 67 F.Supp.2d 1308, 1310 (M.D.Ala. 1999).  The court held that “the
AEDPA’s one-year limitation period is subject to the doctrine of equitable tolling,” but found the
petitioner in this case ineligible for tolling.

11) United States ex rel. Rodriguez v. Barnett, 2000 WL 246239 at *4 (N.D.Ill. Feb. 23, 2000).  The
court granted equitable tolling, explaining that petitioner “– who proceeded pro se in the state post-
conviction proceedings – alleges that he was never notified of his petition's denial until he called an
attorney on December 2, 1996.” After outlining the evidence submitted by petitioner in support of
his allegation, the court determined that petitioner “could not reasonably be expected to have filed
his habeas petition while under the impression that his post-conviction petition remained pending
in state court.”  Finding this case “to be that rare situation ‘when the plaintiff could not, despite the
exercise of reasonable diligence, have discovered all the information he needed in order to be able
to file his claim on time,’ [citation omitted],” the court concluded that petitioner’s “allegations
provide a sufficient basis on which to equitably toll the AEDPA limitations period, and thus [found]
that the limitations period did not begin to run until December 2, 1996, when [petitioner] learned of
his post-conviction petition's denial. As such, his November 17, 1997 habeas petition was timely.” 
In footnote 2, the court warned future petitioners should not view its decision as “an incentive to
feign ignorance of their post-conviction proceedings” by emphasizing “the case-specific nature” of
the findings in this case.
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12) Brandon v. United States, 89 F.Supp.2d 731, 734 (E.D.Va. 2000).  The court granted petitioner’s
request for equitable tolling on the ground that “petitioner, through no fault of his own, first learned
of the outcome of his final appeal after the time for seeking habeas review had expired.”  More
specifically, the court accepted the representations of petitioner and his counsel that although
petitioner’s conviction became final when certiorari was denied on May 13, 1996, “petitioner did
not receive either actual or constructive notice of the denial” until September 1997.  Rejecting the
government’s arguments in opposition to petitioner’s request for equitable tolling, the court
explained: “Merely because court decisions are matter of public record is not a sufficient reason to
assume that litigants who have no meaningful access to such records are aware of the court decisions
that affect their cases. Absent reasonable notice of the decision rendering petitioner's conviction
final, it is inequitable to begin the one-year statute of limitations period on the day petitioner's
conviction became final.”

13) Hunter v. Greiner, 2000 WL 245864 (S.D.N.Y. Mar. 3, 2000).  After finding the record insufficient
for an assessment of “the reasonableness of petitioner’s conduct” in allowing ten months to pass
without inquiring as to the status of his application of state post-conviction relief, which had in fact
been denied during the seventh month without notification to petitioner, the court district court opted
to “assume that [petitioner] acted with reasonable diligence.”  “As a result,” the court concluded, “I
shall apply the doctrine of equitable tolling and hold that [petitioner’s] petition . . . is not time-
barred.”

14) Erwin v. Elo, 130 F.Supp.2d 887, 890 (E.D.Mich. 2001).  The court held that “[w]hen a petitioner,
through no fault of his own, first learns of the outcome of a final appeal after the time for seeking
habeas has expired, equitable tolling is appropriate.”  [Note:  The district court’s choice of language
in this passage is not an entirely accurate reflection of the facts of the case;  at the time petitioner
belatedly learned of the final affirmance of his conviction on direct appeal, approximately nine
months remained on his federal limitations period].  Applying this rule, the court granted petitioner
equitable tolling from the December 13, 1996 affirmance of his conviction until March 20, 1997,
when he finally learned of that affirmance through a written inquiry lodged with the state court.  In
so doing, the court noted that “the delay was caused by [petitioner’s] attorney’s failure to inform him
of the Michigan Court of Appeals’ decision.”

15) Dickens v. Johnson, 2001 WL 257977 at *7-8 (N.D.Tex. March 13, 2001), report and
recommendation adopted, 2001 WL 327736 (N.D.Tex. March 30, 2001).  In this Texas capital
case, the magistrate recommended that petitioner be granted equitable tolling on the grounds that his
state habeas counsel failed to comply with a state law requirement that action be taken to secure the
appointment of federal habeas counsel within fifteen days of the denial of state habeas relief, and
that counsel misled petitioner and failed to keep him informed of the limitations status of his case. 
The magistrate rejected the state’s contention that §2254(i) precludes petitioner from relying upon
state habeas counsel’s ineffectiveness to support a request for equitable tolling, and recommended
that, “under the facts and circumstances of this case, equitable tolling is warranted, based upon
counsel’s failure to adequately inform his client of the status of his case at the state habeas level and
thereafter, and counsel’s misinformation to his client.”  The magistrate therefore recommended that
the limitations period be tolled from the expiration of the 15 day period in which state habeas
counsel was required to, but did not, seek appointment as federal habeas counsel, until the date
petitioner’s current federal counsel were appointed, and from the date of entry of the magistrate’s
order bifurcating the federal proceedings to address the timeliness issue only, until the date the
district court adopts the recommendation, assuming it does so.
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16) United States ex rel. Wesley v. Chrans, 2001 WL 1155260 at *5 (N.D.Ill. Sept. 28, 2001).  The
district court granted equitable tolling in this non-capital murder case, giving petitioner credit for
eleven months which elapsed between the date his properly filed application for state post-conviction
relief was denied, and the date on which petitioner – “after numerous entreaties for information
concerning the status of his post-conviction petition” –  was notified of that denial.  In support of his
claim for equitable tolling, petitioner attached “ample evidence” to his petition, including letters to
the state court requesting information, and documentation of a mandamus petition he filed in an
effort to compel the state court to answer his inquiries.  In light of this evidence, the district court
concluded that petitioner, “despite ‘all due diligence,’ was unable to obtain ‘vital information’
bearing on the status of his case.”

17) Lambert v. Blackwell, 175 F.Supp.2d 776, 780 (E.D.Pa. 2001), vacated in part on other grounds,
205 F.R.D. 180 (E.D. Pa. 18, 2002) (granting respondent’s motion for recusal).  The district court
rejected the state’s contention that petitioner’s §2254 petition – re-filed following an attempt to
obtain review of her claims in state court pursuant to a decision by the Third Circuit vacating the
district court’s earlier order granting relief due to the possibility of non-exhaustion –  was untimely,
finding that the limitations period did not begin to run on petitioner’s claims until the facts
underlying those claims were revealed, “often in unexpected ways,” at her April 1997 federal
evidentiary hearing.  The court further noted that the time from April 21, 1997 to February 4, 1998
could not be counted against petitioner because, during that time, petitioner had been
“unconditionally released from all forms of custody” pursuant to the court’s order at the close of the
evidentiary hearing, and was therefore “jurisdictionally ineligible to file a new or amended petition
in the federal system.”  In footnote 5, the court also noted that even if the petition were not rendered
timely under §2244(d)(1)(D), petitioner would be entitled to equitable tolling.

18) Coleman v. Davis, 175 F.Supp.2d 1109, 1111 (N.D.Ind. 2001).  After determining that petitioner
was entitled to statutory tolling sufficient to render his petition timely, the district court further noted
that even if statutory tolling were not appropriate, equitable tolling would be granted “because
[petitioner] filed his petition within the deadline established by this court,” and petitioner “is entitled
to rely upon this court’s order for the timely filing of his petition.”

19) Madison v. Cockrell, C/A No. H-01-766 (S.D.Tex. Oct. 31, 2001).  In this Texas capital case, the
district court denied the state’s motion to dismiss for failure to comply with the statute of limitations,
and granted petitioner’s request for equitable tolling.  Based on the affidavits of petitioner and his
direct appeal / state habeas counsel, the court found that the limitations period expired as a result of
counsel having “unilaterally decided not to seek federal habeas relief . . . without consulting his
client.”  Order at 9.  The court explained that counsel made this decision because: he had not been
paid for his nine years of work on petitioner’s case; he had been denied payment in another capital
federal habeas case; he did not want to expend his own time and money on such an expensive case;
he “‘made the judgment that [petitioner’s] cause would not be served by rushing into federal court;’”
and he would reevaluate petitioner’s options after an execution date had been sought by the state. 
Order at 9.  Noting further that counsel had visited petitioner “only once” during his nine years of
representation, and that the record gave no indication that petitioner had even been notified that his
state habeas petition was denied, the court concluded that counsel’s “decision not to pursue federal
relief violated basic principles of attorney/client relations.”  Order at 13.  The court explained that
counsel “decided to forgo federal review based on his own self-interest, rather than pursuant to an
informed or defensible strategy,” and that counsel’s “actions reveal self-serving motives and exhibit
a patent conflict of interest between his monetary concerns and Petitioner’s constitutional rights. .
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. This fact distinguishes . . . counsel form the merely negligent or dilatory lawyer.”  Order at 13-14. 
In footnote 10, the court observed that, “[w]hile 28 U.S.C. §2254(i) prohibits habeas counsel’s
actions from forming the basis for habeas relief, there is no indication that this or any other section
of the AEDPA prevents consideration of ineffectiveness of counsel factors in an equitable tolling
analysis.

 Rejecting the state’s contention that petitioner, who suffers from documented mental
abnormalities, was obligated to protect his own ability to seek federal habeas relief, the court found
that counsel’s “abandonment” of his client “does not . . . place the capital petitioner on par with a
pro se inmate, creating an obligation to prepare his own federal petition.  When assisted by counsel,
the onerous burden of representation is lifted from the untrained defendant’s shoulders and placed
squarely on those of his legal counselor.”  Order at 14.  Here, however, counsel “intentionally lulled
Petitioner into relying on a counsel encumbered by his own self-serving financial interest. 
Observing further that counsel’s “covert abandonment of his client left a mentally-impaired client
facing the ultimate punishment . . . without legal assistance and without the knowledge that he
lacked that assistance, the court found “the circumstances at bar [sufficiently] unique and
extraordinary . . . [as to] command the use of equity.” Order at 15.  

The court concluded by stating that “[t]he confluence of Petitioner’s mental deficiency,
counsel’s refusal to communicate with his client, and counsel’s intentional abandonment of his client
for counsel’s self-serving reasons require this Court to equitably toll the limitations period and allow
the filing of a federal habeas petition.” Order at 15-16.  The court then ordered that petitioner’s
initial §2254 petition be filed by March 10, 2002.  Order at 16.

20)  Shaw v. Cockrell, 2001 WL 1442221 at *3 (N.D.Tex. Nov. 13, 2001).  In this non-capital case, the
district court held that petitioner was entitled to equitable tolling for the period during which his
initial, unexhausted petition remained pending prior to dismissal without prejudice.  The court
explained its decision, and the distinctions between this case and Grooms v. Johnson, 208 F.3d 488
(5th Cir. 1999), as follows:

[P]etitioner filed an application for state post-conviction relief within 30 days after
the Fifth Circuit denied a certificate of appealability. He returned to federal court
just five weeks after the Texas Court of Criminal Appeals denied his application. 
¶   It is clear that petitioner wasted little time in exhausting his state remedies after
final denial of his first federal habeas petition. Nor did he delay in returning to
federal court once he satisfied the exhaustion requirement. Moreover, at least some
of the delay in adjudicating the first federal habeas case was attributable to two
motions for extension of time filed by respondent. [footnote omitted]  Perhaps most
compelling, however, is that petitioner sought to stay the prior federal habeas
proceeding once he became aware of the need to exhaust his state remedies. That
request was denied. [citations omitted]. ¶  The Court concludes that these facts
make this a “rare and exceptional case” that requires an equitable tolling the
limitations period during the pendency of petitioner's first federal habeas petition.
Accordingly, this case is timely-filed.

(emphasis by the court).

21) Duran v. United States, 2002 WL 867864 at *9 (S.D.N.Y. May 3, 2002). The court declined the
government’s request that petitioner’s motions to amend his §2255 motion be treated as second or
successive petitions, and instead granted petitioner’s request to add a claim based on the recent
vacatur of a prior state court conviction, even though petitioner sought to add the claim more than
one year after the federal conviction for which his sentence had been enhanced using the state

St. of Lims -- Equitable Tolling 453 -- DCT



conviction had been final for more than one year.  The court explained: 
[T]he instant circumstances present a compelling case for equitable tolling.
[Petitioner] followed the procedure mandated by Supreme Court precedent and
sought to vacate his conviction in state court before presenting his arguments in a
federal forum. Within a matter of weeks after vacatur, [he] moved to amend his
still-pending §2255 petition. [footnote omitted] To characterize his motion to amend
as untimely in these circumstances would be unfair, and would essentially render
void the Second Circuit’s pronouncement that “defendants who successfully attack
state convictions may seek review of federal sentences that were enhanced on
account of such state convictions.” United State v. Doe, 239 F.3d 473, 475 (2d
Cir.2001).

22) DeMaria v. Verdini, 214 F.Supp.2d 57, 58 (D.Mass. 2002).  Having had petitioner’s request for a
COA in connection with the denial of his motion to vacate an earlier dismissal without prejudice and
restore it to the docket “transmitted” to it by the court of appeals, the district court granted a COA. 
The court explained that petitioner’s §2254 petition had been dismissed for lack of exhaustion before
the Supreme Court’s decision in Duncan v. Walker, at which time “it was reasonably assumed that
[the limitations clock had not been running during the pendency of the federal petition].” The court
further acknowledged that the dismissal order led petitioner to believe that, as long as he acted “in
a timely manner,” he could return to federal court with exhausted claims and obtain habeas review. 
After observing on the one hand that “a number of Courts of Appeals, including the First Circuit,
have signaled receptivity to Justice Stevens’ suggestion [in Duncan] that a district court retain
jurisdiction of a meritorious exhausted claim and stay proceedings while a state prisoner seeks to
exhaust . . .,” and on the other that “”[t]here is, of course, a danger should equitable tolling become
the default position whenever a mixed petition is filed,” the court sided with petitioner.  The court
explained:  “On balance, . . . because petitioner was misled, albeit unintentionally by the court, into
believing that he would not be prejudiced by agreeing to the dismissal of his petition, I conclude that
the period during which his federal petition was pending, that is, from February 22, 2000, to October
13, 2000, should be equitably tolled, and will grant a certificate of appealability as to this issue.” 
The court’s opinion contains no explanation for why this conclusion would not have warranted
granting petitioner’s motion to vacate the dismissal and reinstate his petition.

23) DeJesus v. Miller, 215 F.Supp.2d 410, 413 (S.D.N.Y. 2002).  In this New York murder and assault
case, the district court granted equitable tolling to avoid the effects of Duncan v. Walker, which was
decided after petitioner had obtained a voluntary dismissal without prejudice of his initial §2254
petition in order to exhaust one claim.  The initial petition was filed approximately three months
after petitioner’s conviction became final;  six months later, petitioner sought and obtained an order
of voluntary dismissal without prejudice, as well as an amended order in which the district court
advised petitioner, in light of then-governing circuit precedent, that “he had roughly eight months
to file a Second Habeas Petition, not including any time tolled during the pendency of his subsequent
state appeals.” Petitioner proceeded to exhaust his available state court remedies, and refiled his
federal petition four and a half months later; in the interim, however, the Supreme Court decided
Duncan v. Walker, which “extinguish[ed] the six months that [petitioner], and [the district court],
earlier believed was tolled during the pendency of the First Habeas Petition.”  

The district court concluded that “extraordinary circumstances . . . render this case worthy
of equitable tolling . . .” The court cited the following factors:

(1) [Petitioner]'s timely filing of the First Habeas Petition; (2) his detrimental
reliance on the controlling law at that time as enunciated in [the Second Circuit’s
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decision in] Walker in deciding to request withdrawal of the First Habeas Petition;
(3) this Court’s Amended Order clarifying that roughly eight months remained of
the one-year statute of limitations under the law prevailing at that time; and (4) the
unforeseeable Supreme Court decision in Duncan. 

The court went on to find further support for its decision in the fact that petitioner “acted ‘with
reasonable diligence throughout the period he seeks to toll’” and “has continually met all other
material deadlines promptly” despite his pro se status, and in petitioner’s filing  of his second habeas
petition “less than one month after the Supreme Court decided Duncan.”  During this discussion, the
court also acknowledged the circumstances with which incarcerated pro se petitioners must contend,
including limited access to books, and delays in sending and receiving correspondence, “which work
to diminish the actual time and opportunities the inmates may have to devote to perfecting their
petitions.” 

24) Devino v. Duncan, 215 F.Supp.2d 414, 417-419 (S.D.N.Y. 2002).  In this New York murder case,
the district court, pursuant Rule 60(b)(6), vacated its pre-Duncan v. Walker order dismissing
petitioner’s §2254 petition without prejudice and reinstated the petition.  The court began by
ascertaining that “a Rule 60(b) motion may be used as a vehicle to reinstate a petition that was
voluntarily dismissed.” The court then proceeded to apply the four factors for consideration of a
Rule 60(b) motion based on an intervening change of law set forth in Sargent v. Columbia Forest
Prod., Inc., 75 F.3d 86 (2nd Cir. 1996), and concluded that those “factors weigh in favor of granting
Rule 60(b)(6) relief” in this case. The court further explained that the inclination to vacate the
dismissal in this case must be “[b]alanced against . . . the fact that [petitioner] may have taken as
much as 35 days longer to refile his current petition [following exhaustion of state remedies] than
the eleven days remaining in the one year limitations period [at the time he filed his original
petition].” Finding that the result of this balancing analysis still warranted Rule 60(b)(6) relief, the
court stated as follows:

As the Second Circuit’s decision in Zarvela teaches, . . . in such circumstances
[requiring a return to state court for exhaustion], a prisoner should be permitted a
short, albeit reasonable amount of time to begin his state court proceedings and
renew his federal petition. Zarvela announced a rule of “a limited period, normally
30 days” for each of these tasks. [citation omitted]. Even in advance of the Zarvela
ruling, [petitioner] took just 33 days to move in state court to exhaust his claims and
only 13 days to renew his federal petition. 

The court concluded by observing that, “[r]elying on options outlined in good faith by this Court,
[petitioner] chose a course of action which a subsequent change in the law made disastrous for him.
There is no sound reason to deprive him in such circumstances of one fair opportunity for this court
to hear his petition.” Finally, in footnote 6, the court stated that, “[i]f Rule 60(b) relief were not
available, this would be an appropriate case for equitable tolling.”  (citations omitted.” 

25) Goodall v. Cockrell, 2002 WL 1896976 at *1 (N.D.Tex. Aug. 14, 2002).  In this §2254 case
challenging a prison disciplinary proceeding, the district court granted equitable tolling for the time
during which the petition had previously been pending in the wrong court.  Following local
precedent, petitioner originally filed in the district where the disciplinary hearing occurred; shortly
before he did so, however, the Fifth Circuit held in another case that a challenge like the one
petitioner raised had to be brought in the district of conviction and/or incarceration.  In light of this
holding, petitioner’s case was filed in the wrong place.  Finding that the Fifth Circuit’s decision
“surely was not available to” petitioner at the time he filed his petition, and recognizing that the out-
of-place petition was not dismissed “for lack of jurisdiction until seven months later,” the court
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granted “equitable tolling for the time that the prior . . . petition was pending.”

26) Lagrone v. Cockrell, 2002 WL 1968246 at *8-9 (N.D.Tex. Aug. 19, 2002).  In this Texas capital
case, the district court granted equitable tolling of the limitations period.  After noting that
petitioner’s request for appointment of federal habeas counsel was filed approximately one month
before expiration of the limitations period, and that counsel originally appointed to represent
petitioner in federal habeas proceedings ignored the limitations issues highlighted in the court’s
appointment order, the court explained its decision to grant equitable tolling as follows:

When this Court initially appointed federal habeas counsel, the time period for
filing a federal petition had already expired, due in large part to the state habeas
proceedings and in small part to the time between [petitioner]’s motion for
appointment of counsel filed in this Court and the order actually appointing counsel.
. . . Under all of these circumstances equitable tolling is warranted. . . . Because
[petitioner] was entitled to the appointment of federal habeas counsel, and the
process of the appointment of counsel by this Court also contributed to the
exhaustion of the one-year deadline, equitable tolling is appropriate.  ¶  Even after
federal habeas counsel was appointed – and informed that there was a problem with
limitations – there was a four month period until a federal habeas petition was filed.
Although the Fifth Circuit has held that equitable tolling is not warranted where the
petitioner does not diligently pursue habeas relief, those Fifth Circuit cases were
non-capital cases where the pro se petitioners were responsible for filing the
petitions themselves, rather than relying on an attorney’s expertise as [petitioner]
and other prisoners under death sentences must do. . . . Accordingly, this Court
concludes that [petitioner] should not be penalized because his court-appointed
attorney did not act in a diligent manner in pursuing habeas relief. Because the state
habeas process and the federal appointment of counsel process, both of which were
not under [petitioner]’s control, were the proximate causes of the expiration of the
AEDPA one-year deadline, and because [petitioner] should not be penalized
because his original federal habeas counsel did not promptly pursue habeas relief,
equitable tolling is warranted here . . .  

27) Moreno v. Carroll, 2002 WL 31005829 at *3-4 (D.Del. Sept. 4, 2002). Although petitioner did not
raise an equitable tolling argument in his petition, the district court noted that mental incompetence
may warrant equitable tolling when it affects the petitioner’s ability to file a timely petition.  Because
petitioner’s mental competence was an issue during the state court proceedings, the district court was
unwilling to dismiss the habeas petition as untimely until it had received supplemental memoranda
from the parties regarding the impact of the petitioner’s competence upon his ability to pursue state
post-conviction remedies.

28) Testa v. Bissonnette, 2002 WL 31194869 at *5 (D.Mass. Sept. 27, 2002).  The district court
adopted the following standard from Wojic v. Spencer, 198 F.Supp.2d 1 (D.Mass. 2002), for
assessing the availability of equitable tolling:

Under the circumstances, . . . equitable tolling [is] appropriate even though no one
actively misled the petitioner because petitioner’s conduct was timely, the delays
involving the first petition were not his fault, the caselaw was in a flux, and
petitioner was not advised of the potential time bar for the exhausted claims.

(internal quotation marks and citations omitted).  Applying this standard, the district court found
equitable tolling available for petitioner’s breach-of-plea-agreement claim because he diligently
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pursued his state remedies and because this claim was the sole exhausted claim in his initial petition,
which had been dismissed without prejudice as mixed.  The court concluded that the “procedural
history of this case requires an equitable intervention by this court in the interests of fairness and due
process.”

29) Foley v. Cockrell, 222 F.Supp.2d 826, 828-829 (N.D.Tex. 2002).  In this case involving a challenge
to a prison disciplinary action, the district court held that petitioner’s exhaustion of administrative
appeals through the prison grievance process served to equitably toll the limitation period, making
the petition timely. The court reasoned that:

[W]ithin the Texas Department of Criminal Justice, an inmate challenging the
results of a prison disciplinary action must seek relief through the two-step prison
grievance process. . . . [I]t would be illogical not to afford the inmate equitable
tolling for the time it takes to complete a state-mandated administrative review
process that by necessity will coincide and overlap with the running of that one year
[limitation period].  This court notes that, not only is this the state mandated appeal
process for challenges to disciplinary actions, exhaustion of the grievance process
is required prior to bringing a habeas action in federal court.  Under these
circumstances, strict application of the statute of limitations would be inequitable.
. . . Because exhaustion of administrative remedies is required, Petitioner is entitled
to equitable tolling of the statute of limitations until the date that he completed the
TDCJ administrative review process.

(internal citation and quotation marks omitted) (second alteration in original).

30) Graham v. Kyler, 2002 WL 32149019 at *10 (E.D.Pa. Oct. 31, 2002).  The district court found
equitable tolling was warranted under Nara v. Frank, 264 F.3d 310 (3rd Cir.2001) (holding that
while mental incompetence is not a reason per se to toll the statute of limitations, when mental
deficiency actually affects a petitioner’s ability to file a timely habeas petition, equitable tolling is
justified).  The court explained that “petitioner’s inability to engage in the abstract reasoning
necessary to understand basic legal concepts, combined with his diagnosed psychiatric disorders and
obvious functional illiteracy would have made it impossible for him to file or to seek assistance in
filing a habeas petition” during the tolled period.   The court also found that Graham’s ability to file
a timely habeas petition was not established by evidence that Graham had merely signed his name
to unrelated legal documents prepared by other inmates that were filed during the tolled period.

31) Musgrove v. Filion, 232 F.Supp.2d 26, 29 (E.D.N.Y. 2002 ).  The district court found that a
dismissal without prejudice of an earlier mixed petition constituted extraordinary circumstances for
the purposes of equitable tolling because the AEDPA limitations period expired during the pendency
of the earlier federal petition.  Applying Zarvela v. Artuz, 254 F.3d 374 (2d Cir. 2001), the court
stated:

[T]he Court’s dismissal – although styled without prejudice – was in fact with
prejudice rendering any petition thereafter untimely. Under the reasoning in
Zarvela, the Court should have stayed the petition and allowed the petitioner to
exhaust his state remedies.  Because it did not do that, extraordinary circumstances
prevented the petitioner from filing a timely petition.  Accordingly, the Court will
treat his dismissed habeas petition as if it had been stayed provided he acted with
reasonable diligence between the dismissal and his return to federal court.

Nevertheless, the court found that Musgrove failed to act with due diligence, as required under
Zarvela, and granted the respondents’ motion to dismiss the petition as untimely.
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32) Owens v. United States, 236 F.Supp.2d 122, 128-129 (D.Mass. 2002). After noting that petitioner’s
§2255 motion was filed nearly fifteen months after his conviction became final on direct review, the
court acknowledged that it had entered an order after the date of finality, but before the motion was
due, excluding (for unspecified reasons) four months and ten days from the calculation of the
limitations period.  Setting aside the government’s contention that the court had been without
authority to enter the exclusion order, the court observed that it “might equitably toll the statute of
limitations in an appropriate situation.”  The court went on to explain that petitioner was entitled to
such tolling in this case:

In this instance, Owens is without fault.  If the Court improperly excluded time in
this case, Owens has relied on an order of this Court to his detriment.  Whatever
else may be said of equitable tolling, certainly a litigant who has been led to rely on
an order of the Court should be entitled to equitable tolling if, after such reliance,
it is discovered that the Court lacked authority to issue such an order. This is the
quintessential equivalent of filing a defective pleading during the limitations period.
Accordingly, this Court holds that Owens should be granted equitable tolling of the
statute of limitations.

33) United States ex rel. Willhite v. Walls, 241 F.Supp.2d 882, 888 (N.D.Ill. 2003).  Before dismissing
the petition on various other grounds, the district court concluded that equitable tolling was
applicable due to the state appellate court’s delay in notifying petitioner of the denial of his petition
for a rehearing:

Willhite claims that he never received a copy of the appellate court’s order denying
his petition for a rehearing and, therefore, he never knew of the court’s decision.
Consequently, he was prevented from pursuing his appeal of his post-conviction
petition. He wrote a letter to the clerk of the appellate court inquiring about the
status of his case and received a reply informing him that the court had denied his
request for a rehearing. Willhite wrote another letter to the clerk, explaining that he
had not received a copy of the order and asking what he should do. He received a
letter . . . from the Clerk of the Appellate Court of Illinois that informed him that he
should file a late petition for leave to appeal with the Supreme Court of Illinois.
Until he received that letter . . .Willhite had no knowledge that he should be taking
action in his case. Because he did not know that his petition for rehearing . . . had
been denied, he could not have taken further action to pursue his claim. The court
finds that this constituted extraordinary circumstances beyond Willhite’s control
that entitles him to equitable tolling.

(internal citations omitted).

34) Frazier v. Rogerson, 248 F.Supp.2d 825, 833 (N.D. Iowa 2003).  In determining that petitioner did
not exercise “due diligence” for purposes of §2244(d)(1)(D), the court set forth the following
standard:

The phrase “due diligence” is not defined anywhere in the AEDPA, but should be
considered in light of the totality of the circumstances present including a
petitioner’s confinement in prison and any special restrictions that incarceration
may impose. . . . In construing and applying this phrase, courts appear to require
that the petitioner show some kind of measure of prudence, activities or assiduity
as may be properly expected from and ordinarily exercised by a reasonable and
prudent person under the particular circumstances present.

(internal citations omitted).
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35) Golden v. Oliver, 264 F.Supp.2d 701, 704 (N.D.Ill. May 23, 2003).  The court granted equitable
tolling for the period between the December, 2000, denial of his request for rehearing following the
state appellate court’s affirmance of the denial of post-conviction relief, and the date “sometime after
May 6, 2002, when petitioner received notice of the rehearing denial.  The court noted that the state
did not contest petitioner’s claims that he contacted the state appellate court three times during this
interval, seeking information about the status of his case, nor did it contest that petitioner did not
receive notice of the rehearing denial until May, 2002.  The court concluded that “the delay in
receiving notice despite his diligence in seeking information presents extraordinary circumstances
beyond [petitioner’s] control to justify application of equitable tolling here.”

36) Amante v. Walker, 268 F.Supp.2d 154 (E.D.N.Y. 2003).  In this New York case in which petitioner
voluntarily dismissed his initial petition in order to return to state court for exhaustion before the
Supreme Court’s decision in Duncan v. Walker, the court granted equitable tolling for the period
during which the initial petition had been pending in federal court.  The court nevertheless dismissed
the second, post-exhaustion petition as untimely, finding that petitioner was not entitled to equitable
tolling for the eight-month period that elapsed between the voluntary dismissal and the filing of his
exhaustion application in state court.

37) Hollins v. Knowles, 2003 WL 21640479 at *4 (N.D.Cal. July 9, 2003), aff’d sub. nom. Hollins v.
Pliler, 125 Fed. Appx. 204 (9th Cir. 2005).  The district court dismissed the petition as untimely. 
Hollins had filed an earlier, timely motion that contained only exhausted claims.  He made a
voluntary request for and received a dismissal without prejudice in order to exhaust new claims in
state court that he wanted to add to his petition.  In granting the dismissal, the district court did not
warn Hollins that a subsequent federal petition could be untimely.  In dismissing the second petition
as untimely, the court found that the grounds for equitable tolling present in the Ninth Circuit’s
recent decision in Brambles v. Duncan, 330 F.3d 1197 (9th Cir. 2003), were not applicable here. 
In Brambles, the Ninth Circuit held that equitable tolling was warranted because the district court
dismissed without prejudice a mixed habeas petition without any warning concerning the timeliness
of a future petitions and the AEDPA limitations period had already expired during the pendency of
the petition.  In contrast, the district court found that here, forty days were remaining on the
limitations period, which gave Hollins ample time to exhaust his claims in state court and return to
federal court.  The court also found that, unlike Brambles, the dismissal here did not violate Ford
v. Hubbard, No. 98-56455, slip op. 6323 (9th Cir. May 15, 2003) (holding that it was error to dismiss
a mixed petition when the statute of limitations had already run without informing the petitioner that
he could request a stay of the petition while exhausting his unexhausted claims).  Finally, the court
also noted that the untimeliness of the second petition was within Hollins’ control.  The court stated
that “the six months petitioner took to exhaust his unexhausted claims in state court and to return
to federal court, excluding the time the state petition was pending in the state court, is sufficiently
excessive to demonstrate a lack of diligence.”

38) Benn v. Greiner, 275 F.Supp.2d 371 (E.D.N.Y. 2003). The district court determined that Benn’s
psychiatric problems made it impossible for him to file a timely petition and that equitable tolling
was warranted.  During the time that was equitably tolled, Benn required treatment that included
antipsychotic medication for a condition involving hallucinations, paranoia, depression, and anxiety.
He was also hospitalized and remained in the prison mental health ward for much of his sentence.

39) Papenfus v. Tibbals, 289 F.Supp.2d 897 (N.D.Ohio 2003).  The district court dismissed Papenfus’s
petition without prejudice and found that prospective equitable tolling was conditionally warranted. 
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The court noted that the petitioner’s claims were not exhausted and that any subsequent federal
habeas petition would be untimely, making redress to state court Papenfus’s only source of relief. 
The district court applied Hargrove v. Brigano, 300 F.3d 717 (6th Cir. 2002), and Anderson v. Orr,
851 F.2d 146 (6th Cir. 1988), to grant prospective equitable tolling for the time when Papenfus’s
federal habeas petition was pending.

40) United States v. Jackson-Bey, 302 F.Supp.2d 621, 628-629 (E.D.Va. 2004).  Addressing the
unusual history of petitioner’s case, the court granted the request for equitable tolling.  Petitioner
claimed that, in an effort to comply with the limitations period, he filed a §2255 motion in April,
1997.  The clerk of court had no record of filing, and the docket sheet in petitioner’s case had a
substantial gap covering that period, but petitioner produced signed registered mail receipts
indicating that both the clerk’s office and the United States Attorney’s office received mailings from
him during the time in question.  Although petitioner could not produce his own copy of his 1997
§2255 motion because he claimed it had been lost during an institutional move, the district court
found that he was entitled to equitable tolling sufficient to render his currently filed §2255 motion
timely.  The court explained:  

In these circumstances, given that defendant’s own conduct did not lead to the
inexplicable long lapse of time in this case, “it would be unconscionable to enforce
the limitation period against the [defendant] and gross injustice would result” by
doing so. And, although granting defendant a six-year extension of time in which
to file his §2255 motion is highly unusual, so, too, are the circumstances of this case
. . . [T]he facts presented here are sufficiently extraordinary as to warrant
application of the doctrine of equitable tolling.

The court went on to deny relief on the merits.

41) Jackson v. United States, 319 F.Supp.2d 672 (E.D.Va. 2004), appeal dismissed, 107 Fed.Appx.
346 (4th Cir. 2004).  Relying on Rouse v. Lee, 339 F.3d 238, 250 (4th Cir. 2003) (en banc), the
district court held that “ineffective assistance of counsel must exist before attorney error can be used
to trigger equitable tolling.”  Because petitioner had no right to counsel in connection with his
petition for certiorari seeking review of the court of appeals’ decision affirming his conviction on
direct appeal, it followed that his counsel could not have been ineffective in failing to notify him that
certiorari had been denied.  As a result, petitioner’s request for equitable tolling on this basis was
denied.

42) Agers v. Dretke, 2004 WL 1562868 (N.D.Tex. July 12, 2004).  Rejecting the state’s argument that
petitioner could have learned of the denial of his state habeas application through the “hand down”
list or that petitioner should have anticipated a failure to timely receive notice, the district court
applied equitable tolling where prison mail records showed petitioner did not receive notice of the
June 5, 2002 denial of his state habeas application until August 22, 2002, and petitioner filed his
federal habeas petition on August 23, 2002.

43) Breese v. Maloney, 322 F.Supp.2d 109, 113 (D.Mass. 2004).  Dismissing the §2254 petition as time
barred, the district court refused to apply equitable tolling where petitioner delayed thirty-seven
months between the pre-Duncan v. Walker dismissal without prejudice of his first timely petition
and his return to state court to exhaust his claims.  The district court noted that the thirty-seven
month delay “more than exhausted the First Circuit’s sense of equity’s patience.” 

44) Garcia v. Portuondo, 334 F.Supp.2d 446 (S.D.N.Y. 2004).  The district court held that the statute
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of limitations is equitably tolled “in the exceedingly rare case in which the petitioner makes out a
credible claim of actual innocence.” 334 F.Supp.2d at 462.  Here, petitioner made such a claim when
he submitted evidence not presented at trial that he was in jail in the Dominican Republic on the
afternoon of the murder, including correspondence between the prosecuting agency in New York and
various individuals regarding petitioner’s alibi defense, statements of the Dominican Republic’s
national police officers attesting to his incarceration, and flight schedules to New York after his
release from jail, which would have made his arrival in New York before the murder possible but
difficult.  The district court avoided the novel constitutional determination of “[w]hether the United
States Constitution requires an ‘actual innocence’ exception to the AEDPA one-year statute of
limitations on federal habeas petitions” by equitably tolling the statute; however, the district noted
that the Supreme Court “consistently has reaffirmed the existence of an exception for actual
innocence where a petitioner’s lack of compliance with procedural requirements would otherwise
bar review” and the creation of such exceptions “suggests that the incarceration of one who is
innocent is so repugnant to the traditions and conscience of our people that, where the writ of habeas
corpus is provided for, it may not be denied on procedural grounds for one who is innocent.”  334
F.Supp.2d at 457. 

45) Felton v. Mazzuca, 2004 WL 2072538 (S.D.N.Y. Sept. 15, 2004).  Finding the §2254 petition
timely, the district court equitably tolled the entire period during which petitioner’s initial petition
was pending in federal court in light of the extraordinary circumstance that the initial petition was
dismissed without prejudice prior to the Supreme Court’s decision in Duncan v. Walker, 533 U.S.
167 (2001), which held that statutory tolling does not apply to pending federal habeas corpus
proceedings, and Zarvela v. Artuz, 254 F.3d 374 (2d.Cir.2001), which authorized district courts to
stay mixed petitions while petitioners exhausted claims. 

46) Williams v. Breslin, 2004 WL 2368011 at *3 (S.D.N.Y. Oct. 20, 2004).  The district court treated
petitioner’s Rule 60(a) motion as a Rule 60(b) motion for relief from judgment because the motion,
which asked the court to correct its failure to consider facts overlooked by the previous ruling,
sought to change substantive aspects of the order.  The district court reasoned that “‘courts
distinguish “between changes that implement the result intended by the court at the time the order
was entered and changes that alter the original meaning to correct a legal or factual error,” because
Rule 60(a) allows for the former, but not the latter.’” (quoting Rezzonico v. H&R Block, Inc., 182
F.3d 144, 150-51 (2d Cir.1999).  Despite its admission that “a mistake [was] evident insofar as this
Court overlooked the existence of the April Affirmation,” which argued petitioner was entitled to
equitable tolling, the district court denied petitioner’s Rule 60(b) motion because none of the facts
in the April Affirmation, which included petitioner’s lack of legal knowledge, petitioner’s reliance
on faulty information from inmate law clerks, and attorney error, provided a basis for equitable
tolling.

47) Garza v. Dretke, 2004 WL 2385002 at *1-2 (W.D.Tex. Oct. 25, 2004).  The district court dismissed
the petition as untimely where petitioner’s conviction became final on June 6, 2003 and his habeas
petition was filed on July 9, 2004.  The district court refused to equitably toll the statute of
limitations where petitioner filed an affidavit from counsel stating “we advised [petitioner] that we
would be filing a Writ for him.  The attorney assigned to handle the filing of the Writ of Habeas
Corpus, did not follow-up with the deadline for filing the Writ.  Finally, after numerous calls from
relatives of [petitioner], I advised him that the lawyer I had assigned to the case had dropped the ball
and there was in fact no Writ of Habeas Corpus pending on his behalf ... [on] July 7, 2004.”  The
district court denied equitable tolling because “petitioner was not deceived into believing that a
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petition had already been filed,” only that the attorney was going to file a petition, and “[f]urther,
through the exercise of due diligence the petitioner could have determined that a petition had indeed
not been filed before the limitations period had expired.” (relying on Schuleter v. Varner, 384 F.3d
69 (3rd Cir.2004)).

48) Marengo v. Conway, 342 F.Supp.2d 222 (S.D.N.Y.  2004).  The district court dismissed the petition
as time-barred, refusing to equitably toll the statute of limitations where the state appellate court
failed to provide petitioner with notice that his appeal was denied.  The district court held that the
state court’s failure to notify petitioner was not a state-created impediment to filing his habeas
petition and petitioner demonstrated clear lack of due diligence by waiting approximately nineteen
months after the state court’s decision to inquire into status of his appeal.

49) Green v. Stickman, 2004 WL 2536834 at *3-4 (E.D.Pa. Nov. 9, 2004).  Applying equitable tolling,
the district court accepted the petition as timely and remanded the petition to the magistrate for
consideration of the merits.  After determining that the petition was sixty-four days late, the district
court noted that equitable tolling applies when the petitioner has been prevented from asserting his
rights in some extraordinary way and petitioner has acted with due diligence.  The state agreed that
“the confiscation of a petitioner’s papers by correctional officers shortly before the filing deadline
is an extraordinary circumstance that would, if the petitioner exercised reasonable diligence, warrant
equitable tolling.”  The district court applied the factors in Robinson v. Johnson, 313 F.3d 128 (3d
Cir.2002): “(1) how long the petitioner was deprived of his papers; (2) whether the petitioner was
in the process of drafting the petition before the papers were confiscated; (3) whether the petitioner
relied on the papers in preparing his petition; and (4) whether the petitioner sought to file a timely
petition in spite of the deprivation and then clarify it once the materials were recovered.”  The
district court found that petitioner and his “jailhouse lawyer” testified credibly that the petition was
substantially complete when the papers were confiscated; petitioner testified credibly that he
submitted two written requests and three verbal requests for the return of his papers before the
deadline; and petitioner relied on the recovered papers to draft the petition.  The district court held
that the fourth factor is merely one of several probative factors for the court to consider and,
although petitioner did not file a placeholder petition, he could not have completed such because the
documents confiscated included the state court trial transcripts, notes of testimony, briefs, court
opinions, and a substantially completed draft of the petition. 

50) Rodriguez v. Bennett, 2005 WL 273263 at *4 (S.D.N.Y. Jan. 27, 2005).  The district court granted
equitable tolling in this case involving the dismissal of a first habeas petition as mixed before the
Supreme Court’s decision in Duncan v. Walker, 533 U.S. 167 (2001).  The court explained that
“[e]quitable tolling is appropriate in cases in which the decision to dismiss the petition without
prejudice was made prior to the Second Circuit decision in Zarvela [v. Artuz, 254 F.3d 374 (2d
Cir.2001)],” which held a district court may stay a mixed petition while the petitioner exhausts state
law remedies.  For this case, the court found extraordinary circumstances justifying equitable tolling
for the time the initial petition had been pending in federal court;  the court refused, however, to
apply equitable tolling for claims raised for the first time in the re-filed petition submitted after
exhaustion was completed.

51) Wessinger v. Cain, 358 F.Supp.2d 523 (M.D.La. 2005).  Finding that rare and extraordinary
circumstances existed where counsel abandoned petitioner and petitioner lacked control over the
filing of his application, the district court equitably tolled the limitations period.  Petitioner’s
conviction became final on December 6, 1999.  On March 17, 2000, petitioner filed for appointment
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of state post-conviction counsel, and on May 31, 2000, pro bono counsel was appointed, but did little
work due to poor health.  One day before the expiration of the state and federal limitations periods
– which were co-extensive and running simultaneously – pro bono counsel confessed to the state
judge that he suffered from a debilitating neurological and physiological disorder and had failed to
inform petitioner of his inability to advocate for him.  Nine days after the expiration of the federal
limitations period, the state court substituted counsel, who filed a “shell” petition for state post-
conviction relief two days prior to the state deadline, which had been extended.  Counsel then filed
an untimely federal petition four days after the state post-conviction relief action ended.

Against this factual background, the district court observed that, “[w]hile the normal errors
made by attorneys may not justify equitable tolling of the statute of limitations for filing a habeas
petition, extreme situations, such as abandonment, require a different result.”  358 F.Supp.2d at 529.
The court went on to hold that “[a]n attorney’s intentional deceit may warrant equitable tolling of
statute of limitations on a motion for collateral relief if a petitioner shows that he reasonably relied
on his attorney’s deceptive misrepresentations.” 358 F.Supp.2d at 530.  The court further noted that
silence is deception “when there is a legal or moral duty to speak,” which exists in the attorney-client
relationship.  Id.  Additionally, the court determined that petitioner had been reasonable in relying
on the silence of counsel because counsel appeared diligent when he filed an extension request,
wrote a letter to the prosecuting attorney, and sent a letter to the judge.  

Next, the court examined petitioner’s lack of control over filing, stating as follows:
In the instant case, petitioner acted with diligence, and it was solely the fault of his
“extraordinary circumstances” that caused his petition to be untimely.  The
circumstances here include (1) Petitioner, a man of little IQ, and little formal
education, (2) Numerous attempts to secure counsel for the purposes of filing the
habeas petition (3) Petitioner’s lack of funds to secure another attorney (4) [first
counsel]’s failure to communicate with petitioner concerning his inability to further
represent petitioner (5) Petitioner’s incarceration and lack of direct access to other
forms of legal assistance and the Courts.

358 F.Supp.2d at 531.  The court went on to note that “[f]ailure by his counsel to warn petitioner of
his problems resulted in the failure of petitioner to obtain other judicial relief, including an extension
of his federal deadline.” Id.  In light of the Fifth Circuit’s past willingness to grant extensions due
to counsel’s incapacitation, the court surmised that, “[h]ad petitioner been informed that his counsel
was incapacitated, attempted to seek substitution of counsel, or informed the Court of his situation
within a reasonable time before the expiration of the one year statute of limitations, petitioner would
possibly have been granted an extension of time . . .  Failure to receive such an extension can only
be attributed to his attorney’s failure to warn him of his incapacity.”  Id.  The district court further
noted that the state was on notice that petitioner intended to seek relief in the federal courts because
counsel had written a letter to the state making several references to such.  Based on these findings,
the district court equitably tolled the limitations period from October 16, 2000, the last day that his
initial state court attorney made a valid attempt to assist petitioner, through the conclusion of his
state collateral review proceedings.  

52) Fugah v. Mazurkiewicz, 2005 WL 984203 at *5 (E.D.Pa. Apr. 27, 2005).  The district court
dismissed the petition as untimely where petitioner’s timely filed mixed petition was dismissed
without prejudice for failure to exhaust but petitioner waited almost two years to file in state court. 
The district court recognized Rhines v. Weber, 544 U.S. 269 (2005), which held stay and abeyance
is permitted, and Crews v. Horn, 360 F.3d 146 (2004), which held that stay and abeyance is
appropriate when dismissing the petition would result in an untimely re-filed petition and the
petitioner exercised due diligence in returning to state and federal courts.  The district court held that
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although petitioner diligently pursued relief through the appeals process in the federal courts after
the district court’s dismissal for non-exhaustion, equitable tolling was inapplicable because
petitioner failed to diligently file in state court, which he could have done simultaneously with his
federal appeals.  “Here, petitioner failed to file in state court while his federal appeals were pending
and waited nearly six months after his final federal motion was decided to file a PCRA petition. 
Thus, petitioner failed to return to state court within a period that even approaches Crews’ thirty-day
time-limit and petitioner has failed to show that his efforts meet any other definition of reasonable
diligence.”

53) Carter v. Crosby, 2005 WL 1320128 (M.D.Fla. June 1, 2005).  Although denying petitioner relief
from his manslaughter conviction, the district court held that petitioner was entitled to equitable
tolling on the ground that the state court’s order denying his motion for post-conviction relief was
mis-mailed to another prisoner, which precluded petitioner from seeking a timely appeal of the
denial of his application for post-conviction relief.

54) Dunn v. Morgan, 2005 WL 1397028 (E.D.Tenn. June 13, 2005).  Noting that in the Sixth Circuit
mental illness can toll a statute of limitations only if it actually prevents a petitioner from pursuing
his legal rights during the limitations period, Price v. Lewis, 119 Fed. Appx. 725 (6th Cir. 2005), the
district court refused to equitably toll the limitations period on the basis of petitioner’s claim that
he suffered from post-traumatic stress disorder (PTSD) resulting from his Vietnam War experiences.
Petitioner presented documents showing that at various times during the relevant limitations period
he was domiciled at various treatment facilities, but the district court refused equitable tolling
because petitioner did not allege or submit proof that the conditions in the facilities were so
restrictive that they prevented him from filing a timely §2254 petition.  The court also noted that
petitioner was not receiving treatment during six months of the limitations clock, and did not present
evidence showing how he was precluded from filing a timely petition during that time. The court
went on to address whether the diagnosis of PTSD, in and of itself, established mental incompetency.
Noting that not every manifestation of mental illness equates with incompetency, the court held that
petitioner’s PTSD did not render him incompetent because he continuously pursued his claim for
compensation from the Veterans’ Affairs Administration, pursued a claim concerning overpayment
of his Supplemental Security Income, and with the assistance of a legal aide, pursued various
constitutional claims in the state court and in his habeas corpus petition. 

55) Fisher v. Jarvis, 2005 WL 1528427 (W.D.Va. June 24, 2005).  Dismissing the §2254 petition in
this traffic/DUI case as untimely, the district court rejected petitioner’s assertion that the limitations
period should have been calculated under §2244(d)(1)(B) because he had no access to a law library
or legal materials while he was incarcerated in local jails for almost two years after his conviction. 
The district court reasoned that petitioner failed “to establish . . . a causal connection between this
alleged lack of library access and his inability to file any state or federal habeas petition.”  The court
went on to note that petitioner did not ask prison officials for legal materials or attempt to file any
court action regarding his conviction or his lack of access to a law library.  For the same reasons, the
district court determined equitable tolling was inappropriate.

56) Carter v. Friel, 2005 WL 1683689 at *7 (D.Utah July 18, 2005).  As an alternative to its ruling that
petitioner’s §2254 petition was timely in this Utah capital case, the district court held that petitioner
was entitled to equitable tolling under the “unusual confluence of the following: the necessity of first
resolving the issue of first impression [i.e., the opt-in issue raised by the state], the fact-intensive
nature of that issue, the parties’ agreement to toll the one-year limitations period, the change of
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judges, the parties’ failure to alert the new judge to the distinction between how the parties were
treating the two limitations periods, the fact that the issue of first impression involved information
filed under seal . . ., and the issues involved in the ex parte requests for funding.”  The court also
noted that petitioner exercised due diligence by briefing the opt-in issue and seeking funding.

57) Nelson v. United States, 380 F.Supp.2d 100, 104 (N.D.N.Y. 2005).  Before denying relief in this
federal possession of a firearm case, the district court granted equitable tolling.  Relying on the
implication by the Supreme Court in Baldwin County Welcome Center v. Brown, 466 U.S. 147, 151
(1984), that “equitable tolling may be appropriate in situations ‘where the court has led the plaintiff
to believe that she had done everything required of her,’” the district court applied equitable tolling
where petitioner “relied first on a letter advising him that the limitations period had not yet tolled;
then on [the district c]ourt’s assurance of a sixty-day extension when he filed his §2255 petition
forty-eight days after the original deadline.” Petitioner showed due diligence by submitting his
petition “within the period extended to him and submit[ting] his motion for an extension before the
original deadline expired.”

58) Howland v. Dretke, 2005 WL 2266613 at *2 (S.D. Tex. Sept. 15, 2005).  The district court refused
to equitably toll the statute of limitations where petitioner’s “first state habeas writ was apparently
lost in the mail, and like the second writ appears to have been submitted on improper forms,” but
petitioner could not show that state officials interfered with his right to file a state writ or failed to
mail the writ in a timely manner.  The court reasoned that petitioner should have known that the
federal limitations period was due to expire, and instead of taking action to re-file his state writ in
a timely fashion, petitioner “chose to let the statutory period run while trying to confirm [through
written correspondence with the state courts] whether or not the original writ had been received.”

59) Burgos-Santos v. Greene, 2005 WL 2452920 (S.D.N.Y. Oct. 5, 2005).  The district court granted
equitable tolling in this murder and weapons case.  Petitioner’s conviction became final on August
1, 2002, and on October 15, 2002, he received notification from Freedom Forum of New York City
that his membership in the group had been activated, and that he was therefore entitled to attorney
services in the drafting stages of all written pleadings. Petitioner later received correspondence
stating that the organization had merged with the Furman Law Firm, and that his case had been
transferred to another attorney; petitioner responded that he was informed, prior to the merger, that
habeas corpus proceedings had been instituted on his behalf. The limitations period expired a few
days after petitioner sent that letter.  Subsequently, on June 28, 2004 and several dates thereafter,
petitioner wrote to the state bar association and other offices for information about his attorneys at
the Furman Law Firm.  

The district court acknowledged that the facts were “muddy” concerning petitioner’s belief
that a petition was actually pending, but found that equitable tolling was warranted because of the
extraordinary circumstances he had alleged, i.e., Freedom Forum’s acceptance of payment for
providing a benefit to petitioner, the ambiguous communications from Freedom Forum, the transfer
of petitioner’s case from one attorney to another without petitioner’s consent, counsel’s inaction in
failing to file a habeas petition, and the failure of counsel to inform petitioner that no petition had
been filed.  The court concluded that counsel’s failure to file or advise petitioner that nothing had
been filed was the proximate cause of petitioner’s failure to meet the limitations period, and that
petitioner had been diligent given that he neither speaks nor writes English, yet made numerous
inquiries concerning his attorney’s actions.  The court held that equitable tolling applied from
October 15, 2002, when petitioner was advised that his membership had been activated, until June
28, 2004, when petitioner became suspicious of his attorney’s performance.  
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60) Rockwell v. Palmer, 2005 WL 3088337 (W.D. Mich. Nov. 17, 2005).  Ordering the state to address
the merits of the §2254 petition seeking relief from a breaking and entering conviction, the district
court granted equitable tolling and held the petition was timely filed.  Petitioner filed a timely federal
habeas petition on November 20, 2000, which was dismissed for lack of exhaustion on January 14,
2002 – after the limitations period expired.  In Palmer v. Carlton, 276 F.3d 777, 781 (6th Cir. 2002),
which was decided ten days before the dismissal of petitioner’s initial habeas petition, the Sixth
Circuit held that if dismissing a mixed petition could jeopardize the timeliness of a subsequent
petition, the district court should dismiss only the unexhausted claims and stay further proceedings
on the remaining portion until the petitioner had exhausted his claims in state court.  The district
court went on to conclude that due to the court’s failure to make any reference to Palmer when
dismissing the prior petition, the district court could only conclude that the court did not contemplate
the impact of the dismissal.  The court granted equitable tolling for the 136 days between the
dismissal of his previous habeas action and the filing of his motion for relief in the state court where
petitioner showed documentation that he was hospitalized (he suffers from Hepatitis C and had to
undergo a liver biopsy and liver transplant evaluation during this time period).  

61) Ford v. Brunelle, 2005 WL 3115868 (W.D.N.Y. Nov. 22, 2005).  On remand from the Second
Circuit, the district court dismissed the §2254 petition in this non-capital murder case, holding that
petitioner’s counsel’s admission that he erroneously thought the federal limitations period began at
the conclusion of state post-conviction relief proceedings was not an extraordinary circumstance that
would allow equitable tolling.

62) Marshall v. Rushton, 2005 WL 3359104 (D.S.C. Dec. 9, 2005).  Before denying relief in this
burglary case, the district court granted equitable tolling based on a 528 day delay between the state
supreme court’s denial of petitioner’s request for review of the denial of post-conviction relief, and
petitioner’s actual notification of the state supreme court’s order. Petitioner supported his request
for tolling with correspondence to the state supreme court regarding its action on his case. In finding
that equitable tolling was appropriate, the district court noted that petitioner filed his §2254 petition
only 16 days after he received notice of the state supreme court’s action.

63) Zamora-Torres v. United States, 2005 WL 3465158 (W.D. Tex. Dec. 14, 2005).  The district court
dismissed this §2255 petition as untimely and rejected petitioner’s request for equitable tolling. 
Petitioner initially filed a timely §2255 on March 1, 2005, but did so on an incorrect form and failed
to state sufficiently the facts underlying each claim.  On March 8, 2005, the district court ordered
petitioner to file on the correct form and to allege sufficient facts by April 8, 2005; however,
petitioner did not do so.  Further, the court ordered petitioner to show cause by May 12, 2005 why
his petition should not be dismissed for failure to prosecute.  When petitioner failed to do so, the
court dismissed his petition on May 18, 2005.  On June 23, 2005, the clerk’s office received a letter
from petitioner stating that his address had changed and inquiring into the status of his petition. 
Upon learning that his petition had been dismissed, petitioner filed the instant petition and requested
equitable tolling because he had been transferred to another institution on March 9, 2005 and had
not received the court’s correspondence.  However, the district court refused to apply equitable
tolling because by waiting 100 days to inform the court of his address change petitioner did not
diligently pursue relief.

64) Dawson v. Phillips, 2005 WL 3479881 at *3 (E.D.N.Y. Dec. 20, 2005).  The district court refused
to grant equitable tolling in this §2254 case despite petitioner’s allegations of what the court
characterized as “shocking attorney incompetence” arising from the attorney’s repeated failure to
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respond to numerous letters over a period of years, and his failure to assist petitioner once he finally
did respond.  The court  reasoned that, despite the attorney’s misconduct, equitable tolling was
foreclosed by petitioner’s own lack of diligence, explaining that petitioner’s letters to his attorney
indicated a clear understanding of English and an understanding of the AEDPA statute of limitations,
and that, “[w]ere it only a matter of months that petitioner delayed between the point at which he
should have realized that his attorney was not performing as he requested and the point at which he
filed his petition, it might be possible to label his actions reasonable diligence.  But rather, it was a
period of four years.  Petitioner has simply failed to explain what caused him to continue to rely on
his lawyer rather than filing his petition”  (emphasis in original).

65) Atkinson v. United States, 2005 WL 3555946 at *3 (N.D.N.Y. Dec. 28, 2005).  The district court
refused to grant equitable tolling in this §2255 case, reasoning that even if petitioner’s allegations
that his attorney, who was not admitted to the Northern District of New York bar, failed to file the
habeas petition by the expiration of the limitations period despite repeated requests by petitioner that
he do so, the attorney’s negligence was not an extraordinary circumstance. The court further found
that petitioner had not been diligent given that he learned a day before the expiration of the
limitations period that his attorney had not filed his petition, and could not show any reason why his
family could not have used an overnight service or appeared personally to timely file the petition.

66) Velasquez v. Grace, 2006 WL 89214 (M.D. Pa. Jan. 11, 2006).  Before denying relief on
petitioner’s convictions for assault and other offenses, the district court equitably tolled the statute
of limitations in light of appointed state court counsel’s failure either to inform petitioner that he did
not intend to file a direct appeal or post-conviction relief application within the applicable time
periods for doing so.

67) Johnson v. Hunter, 2006 WL 213725 at *3 (N.D.Cal. Jan. 26, 2006).  The district court granted
equitable tolling in this case involving a challenge to a sexually violent predator adjudication.
Petitioner filed his first §2254 petition on April 8, 2002, but motved to dismiss for exhaustion on
June 3, 2002.  The district court granted that motion and closed petitioner’s case, but failed to inform
petitioner.  Petitioner thereafter continued to submit documents, including letters inquiring into the
status of the case.  Then on December 20, 2002, nine days after his state habeas petition had been
denied and seven months before the AEDPA limitations period expired, petitioner filed a new §2254
petition, which did not refer to petitioner’s previous habeas petition, but was filed as an amended
petition under the closed case number.  Seven months later, petitioner inquired of the court regarding
the status of his case, and three months later filed a motion for an order to show cause.  The court
then informed petitioner that the previous case had been closed, and that he needed to file a new
petition.  Twenty-one days later petitioner filed a new §2254 petition, but failed to pay the fee or file
an in forma pauperis motion;  the petition was dismissed on June 21, 2004, but the notice of
dismissal was returned to the court as undeliverable.  Six days later, petitioner submitted a notice
of change of address, but the notice of dismissal was not re-sent.  Subsequently, petitioner filed a
motion for reconsideration, and a subsequent §2254 petition.  The court held that “[t]his is precisely
the type of uncontrollable event that equitable tolling was meant to address.”

68) Hale v. Burt, 2006 WL 626056 at *3 (E.D.Mich. Mar. 13, 2006).  The district court granted
equitable tolling in this assault and criminal sexual conduct case, finding that petitioner had
“submitted persuasive documentary evidence that he submitted his motion for relief from judgment
to prison officials to mail to the state trial court within the one year limitations period, but that the
pleadings were either lost or misplaced.”  Petitioner’s convictions became final before the passage
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of the AEDPA; he gave his state application for post-conviction relief to prison officials on April
1, 1997, and when he did not hear from the state court, submitted the motion for filing again on April
1, 1998.  He also filed a complaint with the state court regarding the status of his motion, which
could not be found, and attempted to re-file his motion several times in 1998 and 1999. 
Additionally, he filed an action in federal court seeking an order requiring the state court to act on
his motion.  Petitioner also produced a letter from the clerk stating that the clerk had spent years
searching for the file, but could not locate it.  Based on these facts, the district court applied
equitable tolling for the time between April 1, 1997, when petitioner first attempted to file his state
motion, and the date the state court finally disposed of his motion. 

69) Wortinger v. Jones, 2006 WL 958204 at *1 (W.D. Mich. Apr. 10, 2006).  The district court denied
petitioner’s request for equitable tolling, finding that he had not been sufficiently diligent in
inquiring  about the status of his state post-conviction application, which petitioner believed was
pending but had actually been lost.  “A truly diligent habeas petitioner,” the district court reasoned,
“would have inquired further as to why his motion was not in front of the court, or at least inquired
more than twice during the two years his motion was presumed to be pending before the court and
yet hearing no response.” 

70) Caler v. Howes, 2006 WL 1050439 (W.D. Mich. Apr. 20, 2006).  The district court granted
equitable tolling in this criminal sexual conduct case in which petitioner’s first §2254 petition was
dismissed without prejudice for exhaustion in April, 2004. After describing the evolving
jurisprudence in this area, the court noted that two years prior to the dismissal in this case, the Sixth
Circuit held in Palmer v. Carlton, 276 F.3d 777, 781 (6th Cir. 2002), that a district court is required
to stay the proceedings if the statute of limitations expired while the petition was pending.  The court
noted that here petitioner’s first petition was dismissed after the limitations period expired, but the
district court failed to stay the proceedings or make any reference to Palmer.  Thus, the court
assumed that the prior court did not contemplate the impact of the dismissal on petitioner’s ability
to file future petitions.  The court went on to hold that because petitioner did not receive the benefit
of Palmer, and because he acted diligently in returning to state court, and in subsequently re-filing
in federal court, he was entitled to equitable tolling.

71) Aiello v. Warden, 2006 WL 1050283 at *4 (E.D. Pa.  Apr. 20, 2006).  Applying equitable tolling,
the court held that this petition filed more than 10 years after petitioner’s conviction became final
was timely. After reviewing the Third Circuit jurisprudence concerning when mental incompetence
justifies equitable tolling, the court held equitable tolling was applicable here because petitioner’s
medical history revealed that he suffered from severe mental illness and cognitive deficiencies
beginning in his early childhood.  (medical records revealed that his family members had limited IQ,
repeated hospitalizations for mental illness, drug and alcohol abuse, and violent criminal histories). 
The court noted petitioner had been diagnosed as suffering from schizophrenia, mild mental
retardation, organic brain syndrome, seizure disorders, amnestic syndrome, continuous alcoholism
and substance abuse, and passive aggressive personality disorder.  Noting that experts’ reports were
generally consistent regarding petitioner’s mental illness, but that two experts disagreed over
whether petitioner’s failure to file a timely petition was a direct result of his mental illness, the court
concluded that “[a]lthough there may have been periods of lucidity where [petitioner] could have
filed (and in fact did file) his petition, it cannot be determined with any certainty when, or for how
long, he had the ability to file.”

72) Stephenson v. Evans, 2006 WL 2051122 at *2 (E.D. Cal. July 20, 2006).  Before dismissing this
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§2254 petition as untimely; the district court held that petitioner was entitled to equitable tolling for
the period between the state court’s denial of his appeal and the time he actually learned of the denial
through a response to a letter to the court (petitioner’s counsel never responded to correspondence)
that his state appeal had been denied.  The court explained that “[p]etitioner cannot be faulted for
relying on his attorney to tell him when his direct appeal had come to an end, or for his attorney’s
failure to do so.” Despite the application of equitable tolling, the limitations period had expired
before petitioner filed for relief in the federal courts.

73) Thomas v. McDonough, 452 F.Supp.2d 1203 (M.D. Fla. 2006).  The district court answered no in
addressing the following question presented in three capital cases: “when counsel appointed by this
very Court to represent capital habeas petitioners fail to file the habeas petitions on time, does the
petitioner have any remedy?”  452 F.Supp.2d at 1206.  Sharing some thoughts, the court noted (1)
that it had no idea whether the petitioners presented meritorious claims; (2) that in Florida there is
a shortage of attorneys who will take federal habeas cases, which leads to the appointment of
attorneys who do not understand federal habeas procedures; (3) in most cases, the federal limitations
period is fairly close to expiring immediately upon the completion of state post-conviction
proceedings; (4) the court appointed these attorneys based upon a sufficient showing of expertise
in the area, but if the court had known the attorneys would miss the limitations deadline, it would
not have appointed them; (5) counsel had no good explanation for their failure to file on time; (6)
the Eleventh Circuit’s jurisprudence, which places responsibility for timeliness on the petitioner,
causes real practical concerns in that the court rules provide that once counsel is appointed, the court
will accept pleadings filed through counsel only.  The court stated that “in these cases our federal
system of justice fell short in the very situation where the stakes could not be higher.”452 F.Supp.2d
at 1207.  Before issuing this order, the court held oral argument and appointed co-counsel because
the equitable tolling arguments implicated previously appointed counsel’s conduct.  

In the case of one petitioner, Thomas, federal habeas counsel was appointed on March 26,
2003 after informing the court of the urgent nature of the case; however, counsel did not file the
petition until March 22, 2004 (the petition was due on April 16, 2003), after the court ordered
counsel to advise the court of the status of the case on June 4, 2003 and February 19, 2004.  The
court refused to grant equitable tolling on the ground that state-appointed post-conviction counsel
had allowed 320 days of the federal limitations period to expire before filing a state application for
relief.  The court also denied petitioner’s contention that the state had the responsibility to ensure
he received competent counsel and failed to do so, reasoning that the state’s appointment of an
allegedly incompetent post-conviction attorney is not an extraordinary circumstance warranting
equitable tolling.

Concerning another petitioner, Damren, petitioner, through counsel (the same counsel who
represented Damren and Thomas in state post-conviction proceedings), filed a Motion for Leave to
Proceed In Forma Pauperis in federal court approximately 15 days after the federal limitations
period expired, and filed a habeas petition seven months later.  Recognizing that petitioner’s
argument that the limitations period should be statutorily tolled while his motion for rehearing was
pending in the state supreme court was not frivolous, the court stated that based on circuit precedent
it was compelled to hold that the limitations period was not tolled because such a motion was not
an application for post-conviction relief.  Concerning petitioner’s argument that the court should toll
the limitations period for the time that the state court had tolled the state limitations period due to
a change in the counsel appointment system (the state system changed from relying upon centers
with attorneys representing these individuals to the appointment of private counsel through the
registry system), the court, without deciding whether to toll the period, stated that even if it did toll
the time, the petition would still be untimely.  Additionally, the court held petitioner was not entitled
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to tolling for the ninety days in which he could have sought review in the Supreme Court following
the denial of his post-conviction relief application based on circuit precedent. The court added that
this was a case of mere attorney negligence, noting that counsel had no explanation for failing to file
the petition on time, and as such, equitable tolling is not appropriate.  Finally, the court rejected
petitioner’s argument that the state system provides incompetent counsel and thus, establishes a state
impediment to filing a federal habeas petition.  

The court did not address the third petitioner, Asay, because proceedings were pending in
the state court.  However, the court noted that Asay’s case is perhaps the most egregious because he
was aware of the deadline and begged his attorney to file his federal habeas petition on time, but
counsel failed to do so. 

74) Smith v. Diguglielmo, 2006 WL 3327662 at *5 (E.D. Pa. Nov. 15, 2006).  Although it dismissed
the petition as untimely for other reasons, the district court held that petitioner was entitled to
equitable tolling for a period during which he had been misled by the state courts. After his appeal
of the denial of state post-conviction relief was dismissed for failure to satisfy a briefing
requirement, petitioner sought and obtained reinstatement of the appeal nunc pro tunc. His state
court appeal remained pending in this posture for more than three years before a state court
“quashed” the appeal on the ground that it had not been properly reinstated because the request for
reinstatement itself had been untimely.  The district court recognized that Pace v. DiGuglielmo
foreclosed the possibility of statutory tolling under §2244(d)(2) in these circumstances, but held that
the state court’s order “reinstating Smith’s collateral appellate rights[] was sufficient to mislead
[him] into believing he had taken the necessary steps to preserve his collateral claims.  Therefore,
we believe that equitable tolling is appropriate from the time the [state] court erroneously reinstated
Smith’s collateral appellate rights.” 

 
75) Johnson v. Franklin, 2006 WL 3350741 (W.D. Okla. Nov. 17, 2006).  The district court granted

equitable tolling after petitioner mistakenly submitted his federal petition to the state court. Before
the limitations period expired, petitioner filed both a petition for post-conviction relief and a petition
for writ of habeas corpus in state court. The latter was a form petition with a caption referencing
§2254 and the Western District of Oklahoma. The state courts reviewed and rejected the post-
conviction relief application, but took no action on the habeas corpus petition.  Subsequently,
petitioner filed what he termed an amended habeas corpus petition in federal court, and the district
court held that petitioner had diligently attempted to file a federal habeas corpus petition within the
limitations period, but simply filed in the wrong court. 

76) Adams v. Dretke, 2006 WL 3694497 at *2 (S.D. Tex. Dec. 13, 2006).  The district court granted
equitable tolling on the ground that petitioner “may have been misled by this court when it dismissed
his claims [contained in his first habeas petition, which was timely filed] ‘without prejudice’ after
the time limitations period had expired.” The court also held that petitioner had diligently pursued
relief by promptly filing a state habeas petition after the initial federal petition was dismissed, and
then re-filing in federal court within one month of the state court’s decision.  

77) Fogg v. Carroll, 465 F.Supp.2d 336 (D. Del. 2006).  The district court granted equitable tolling
necessary to render petitioner’s §2254 petition – which was filed four days late – timely.  Relying
on Doherty v. Teamsters Pension Trust Fund, 16 F.3d 1386, 1393-94 (3rd Cir. 1994), the court held
that the calculation mistake which led to the late filing was caused by duress brought on by an illness
which took counsel’s life soon after she filed the habeas petition. The court cautioned that its
decision was limited to the facts of this case, which involved counsel who suffered at least one stroke
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and underwent medical treatment during the time she was representing petitioner.  

78) Manning v. Epps, 2006 WL 3827526 (N.D. Miss. Dec. 28, 2006).  In this Mississippi capital case,
the district court found that delays and missteps in the appointment and performance of state post-
conviction counsel were sufficient to warrant equitable tolling.  The relevant procedural history was
as follows: the conviction became final on April 5, 1999; from the state supreme court’s April 15,
1999 remand to the circuit court for appointment of post-conviction counsel through November 17,
2000, petitioner was represented by two successive attorneys who missed deadlines and belatedly
sought to be relieved because they were not qualified; the state court suspended its own filing
deadlines as a result of the problems with appointed counsel; although the state Office of Capital
Post-Conviction Counsel was appointed to assume petitioner’s representation on November 17,
2000, the appointment order was not served on the office, and remained misfiled under March 29,
2001; on October 8, 2001, the state office filed a petition for state post-conviction relief and a
request that the filing be rendered nunc pro tunc to April 1, 2000, so as to comply with the federal
limitations period; that request was granted in part and denied in part by the state supreme court;
petitioner filed his federal habeas petition while the state post-conviction petition was pending. 
Recognizing that there is no constitutional right to counsel on state post-conviction or federal habeas
review, the district court held that there is a “justified expectation that the State will follow-through
on its promise to appoint qualified, competent counsel.”  The court went on to say that it would be
unfair to hold that petitioner should not have relied upon the state court’s suspension of the filing
deadline (twice) due to inaction of the judicial system and appointed counsel.  Thus, the court
determined that November 17, 2000 was the earliest date petitioner could fairly begin the state post-
conviction review process, and because his federal petition was filed within one year of that date,
it was timely.        

79) Runge v. Evans, 2007 WL 521217 (N.D. Cal. Feb. 15, 2007).  The district court held that the pro
se petitioner was entitled to equitable tolling of the limitations period based on his allegations that
he had been housed in the Mental Health Ward of the prison from the time he was first incarcerated
until the date the his opposition to the state’s motion to dismiss was filed, and that he had taken anti-
psychotic medications for 20 years.  The court also noted that petitioner’s opposition to the motion
to dismiss, which was signed under penalty of perjury, was evidence of the facts alleged therein, and
because the state failed to file a reply, this evidence was uncontested.

80) San Nicolas v. Ayers, 2007 WL 763221 (E.D. Cal. Mar. 9, 2007).  The district court granted
equitable tolling from the date this death-sentenced petitioner requested appointment of federal
habeas counsel until interim counsel began to represent him.  Petitioner filed his request for the
appointment of counsel on July 20, 2006, it was granted the next day, and the matter was referred
to the Selection Board for the recommendation of counsel.  On January 16, 2007, the Board
recommended the appointment of attorney Van Winkle despite the existence of a potential conflict
of interest, and indicated that it was still searching for co-counsel.  On February 2, 2007, the court
appointed Van Winkle as interim counsel, and made the appointment retroactive to January 24, 2007. 
Recognizing that Van Winkle was not at liberty to begin preparation of a federal petition until his
appointment, the court granted equitable tolling. Having also recognized that Van Winkle’s
investigation and development of the claims had been hindered by inadequate resources during the
state court proceedings, the court invited counsel to indicate, within 15 days, whether he believed
additional equitable tolling time necessary in light of the delay in appointing co-counsel (still not
appointed as of the date of the court’s order), the voluminous records (approximately 42,000 pages),
and the fact that petitioner’s family resides in Guam and Hawaii.
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81) Dorthick v. Hamlet, 2007 WL 1430041 (N.D. Cal. May 14, 2007).  The district court granted
equitable tolling in this California case.  The court began by finding that the 97-day period between
the denial of petitioner’s first state habeas petition and the filing of his second, and the 174-day
period between the denial of his second petition and the filing of his final petition were unreasonably
long and therefore not statutorily tollable in light of Evans v. Chavis, 546 U.S. 189 (2006). The court
granted equitable tolling, however, on the ground that petitioner did not receive notice of the state
supreme court’s decision until more than six months after it issued.  The undisputed evidence
showed that petitioner’s counsel was not informed of the court’s December 14, 2005 decision until
June 9, 2006 when he was reviewing the state supreme court’s website.  He notified petitioner, who
filed a pro se federal petition within 2 months.  The district court found that the state supreme
court’s failure to notify counsel was an extraordinary circumstance.  After recognizing that counsel
could have checked the case’s status earlier, and that a more careful lawyer would have, the court
concluded that counsel reasonably relied on the supreme court to notify him of its decision.  The
court also noted that even if counsel acted negligently, the late filing was the product of both the
attorney’s negligence and the state court’s error, which still justified equitable tolling. 

82) Walker v. Epps, 2007 WL 1452532 (S.D. Miss. May 15, 2007).  The district court granted equitable
tolling in this Mississippi capital case, finding that an unusual combination of factors amounted to
extraordinary circumstances justifying an extension of the limitations period.  The first circumstance
arose out of petitioner’s two initial post-conviction attorneys’ failure to communicate with each
other.  One of those attorneys wrote petitioner informing him – erroneously – that his federal petition
was due to be filed one year after the state supreme court denied post-conviction relief, then
withdrew from the case.  The other of those attorneys used the wrong finality date in calculating the
limitations period, which resulted in the federal petition being filed ten days late.  The second
circumstance was that the incorrect finality date used by the second post-conviction attorney was
derived from the state supreme court’s post-conviction opinion, which in turn drew the date from
a pleading submitted by the state (the United States Supreme Court denied certiorari on direct appeal
on December 2, but the state listed December 12). Noting that the presence of two attorneys for
petitioner should have resulted in one catching the other’s mistake, but that the attorneys here were
not communicating, and that only the attorney who withdrew had actually communicated his
limitations period calculation to petitioner, the district court found that petitioner had not been
unreasonable in relying on the departed lawyer’s bad advice. As to the error in the state court’s
opinion which misled petitioner’s other attorney, the court recognized that it had only been a
typographical error, but was unwilling to permit the state to benefit from it.  Finally, the court noted
that its own order granting a stay, entered shortly after petitioner’s conviction became final and
effectively granting a ten day extension of the limitations period, also contributed to the
extraordinary circumstances requiring equitable tolling. 

83) Pre v. Almager, 2007 WL 4219449 (S.D. Cal. Nov. 29, 2007).  The district court granted equitable
tolling sufficient to render the petition in this attempted manslaughter, mayhem, torture, robbery and
burglary case timely where it would otherwise have been seventeen days late.  The court found that
petitioner had been diligent in attempting to prepare his petition during the brief time that remained
on his limitations period following the conclusion of state post-conviction proceedings, but that he
had been prevented from completing his work as a result of prison lockdowns, during which law
library access was forbidden.  The court further found that the circumstances were extraordinary in
that the prison had remained on lockdown for all but eleven of the days between the conclusion of
state collateral review and the expiration of the limitations period, and that even during these days
petitioner was unable to access the library because he was not classified with the group that had been

St. of Lims -- Equitable Tolling 472 -- DCT



given priority.  The court went on to conclude that prison lockdowns were the cause of petitioner’s
inability to meet the filing deadline, and that equitable tolling was appropriate. 

84) Newman v. Norris, 2008 WL 222689 (W.D. Ark. Jan. 24, 2008).  After finding that petitioner was
entitled to some statutory tolling in this Arkansas capital case, the district court also found that
additional time was equitably tolled due to petitioner’s incompetence.  Although the state courts had
twice found petitioner competent, the district court rejected those conclusions because they were not
based on a full and fair determination of petitioner’s mental competency. During the federal
proceedings, it was revealed that the expert relied upon by the state court used an abbreviated
intelligence test and incorrectly scored it, substituted his own scoring for some answers on the
Folstein Mini-Mental State exam, and used the Kent test, which has not been published or shown
to be reliable or valid.  Petitioner, by contrast, presented evidence from two experts that he had
significantly impaired intellectual (IQ of 67) and frontal lobe functioning, suffered abuse and neglect
as a child, was diagnosed with post-traumatic stress disorder, was unable to make rational decisions
at the time he waived his appeals, and was not competent at the time of the waiver.

85) Beasley v. Horn, 599 F.Supp.2d 582 (E.D. Pa. 2009).   Relying on a combination of statutory and
equitable tolling, the district court rejected the state’s contention that petitioner’s §2254 petition was
untimely in this Pennsylvania capital case.  The need for equitable tolling arose because petitioner’s
second state post-conviction relief application had been denied as untimely by the state supreme
court.  Recognizing that petitioner had filed his second state court application before the
Pennsylvania Supreme Court did away with the “relaxed waiver rule” for capital cases in Com. v.
Albrecht, 720 A.2d 693 (Pa. 1998), and that Fahy v. Jones, 240 F.3d 239 (3d Cir. 2001), permits
equitable tolling for state petitions filed prior to Albrecht, the district court held that petitioner was
entitled to equitable tolling for the time during which his improperly filed second application was
pending before the state courts.

86) Lawley v. Wong, 2009 WL 1067286 (E.D.Cal. April 21, 2009).  The district court granted equitable
tolling in this California capital case.  After noting the Ninth Circuit’s view that the statute of
limitations under 28 U.S.C. §2244(d) is non-jurisdictional and allows equitable tolling, id. at *1
(citing Waldron-Ramsey v. Pacholke, 556 F.3d 1008 (9th Cir. 2009)), the court proceeded under Pace
v. DiGuglielmo, 544 U.S. 408 (2005), to consider whether Lawley “pursu[ed] his rights diligently,”
and whether “some extraordinary circumstance stood in his way.”  2009 WL 1067286 at *1. 
Confusion in Lawley’s case over timing stemmed from two factual circumstances. First, following
the discovery of the alleged murder weapon during the pendency of the first state post-conviction
petition, Lawley filed a second petition, which was pending prior to the state court’s disposition of
the first petition.  Id. at *1.  Second, court administration delayed for approximately three months
(106 days) in appointing federal habeas counsel for Lawley.  Id. at *1.  Lawley argued that the time
remaining following appointment of counsel to file his petition did not permit the thorough
investigation, legal research, and overall attorney performance that the ABA Guidelines demand. 
Id. at *3.  Lawley also argued that “to give effect to the appointing statute for counsel as well as
investigative and expert services under 18 U.S.C. § 3599(a)(2), Lawley's litigation team must be
given the minimum time necessary to utilize those services, especially in a situation where he,
himself was not responsible for the delay in appointing counsel.” Id. at *3.  

While noting that “[n]o authority has been located citing the ABA Guidelines as governing
the conduct of post-conviction counsel,” the court determined that, “[n]onetheless, the Warden’s
assertion that appointed counsel should ignore the ABA Guidelines to the extent that compliance
may require equitable tolling is unpersuasive.”  Id. at *3.   Noting that the court “has authorized a
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substantial budget to permit a fairly wide-ranged review of records, files, and documents, both to
support existing state claims, and develop others that federal counsel feel were underdeveloped in
state court,” id. at *4, the court granted 106 days of equitable tolling corresponding to the delay in
appointment of counsel.  The court denied tolling for the period between the California Supreme
Court’s denial of the first state habeas petition and the commencement of the federal habeas
proceeding.  Id. at *4. 

87) Maldonado v. Thaler, 662F.Supp.2d 684 (S.D.Tex. 2009), aff’d, 625 F.3d 229 (5th Cir. 2010),
cert. denied, 565 U.S. 829 (2011). Before denying relief on petitioner’s Atkins v. Virginia claim, the
district court granted equitable tolling. Petitioner’s initial, timely federal petition, which contained
a set of exhausted claims as well as an unexhausted Atkins claim, was dismissed to permit state
proceedings on the Atkins claim to proceed.  At the time of that dismissal, the state pledged that none
of petitioner’s claims would be treated as untimely.  However, once petitioner re-filed his federal
petition two days after the state courts denied relief on his Atkins, the state changed its position with
regard to timeliness.  While the district court noted that petitioner could have taken a different course
to ensure the timeliness of his claims, it also recognized that he had relied upon the state’s pledge,
and concluded that this reliance warranted a grant of equitable tolling sufficient to render all claims
timely.  

88) Hoyos v. Wong, 2010 WL 596443 (S.D. Cal. Feb. 16, 2010). Distinguishing Jimenez v.
Quarterman, 555 U.S. 113 (2009), and Bowles v. Russell, 551 U.S. 205 (2007), the district court held
that equitable tolling was appropriate in this California capital case. Petitioner filed a motion for
appointment of counsel eight days after his state court proceedings became final. Through no fault
of petitioner’s, however, counsel was not appointed until seven months later. Finding that Hoyos had
diligently pursued his rights, and recognizing a similarity between the circumstances in Hoyos’s case
and those in Calderon v. U.S. District Court (Beeler), 128 F.3d 1283 (9th Cir. 1997), and a line of
subsequent cases, the court granted just over 6 months of equitable tolling.

89) Smith v. Berghuis, 2011 WL 572420 (E.D. Mich. Feb. 15, 2011).  The district court granted
equitable tolling in this Michigan murder case.  Petitioner conceded that his § 2254 petition was
untimely, but sought equitable tolling for the one year period during which he had been confined in
a residential program for mental health treatment.  In support of his request, petitioner attached his
own affidavit asserting that he had been ignorant of the limitations period, and had no access to legal
assistance, during his time at the mental health facility.  Petitioner also submitted a psychiatrist’s
report stating that he had been diagnosed with bipolar disorder and schizophrenia, which impaired
his judgment, behavior, capacity to recognize reality, and ability to cope with the ordinary demands
of life.  Based on this showing, the district court found that petitioner’s mental illness constituted
an extraordinary circumstance preventing him from filing a timely habeas petition, and that he had
been diligent in pursuing his rights once he obtained legal assistance.  The court went on to grant
equitable tolling for the entire period during which petitioner had been confined to the mental health
treatment program. 

90) Butler v. Walsh, 846 F.Supp.2d 324 (E.D. Pa. 2012).  The district granted equitable tolling in this
Pennsylvania conspiracy to commit murder case because petitioner lacked access to habeas forms. 
After an unsuccessful pro se bid for state post-conviction relief, petitioner filed his federal habeas
petition four days late and requested equitable tolling.  The district court agreed that equitable tolling
was appropriate because the prison where petitioner was housed did not have the requisite habeas
corpus or in forma pauperis forms.  Petitioner asked his father to send him the forms, but prison
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officials rejected the mailing as “stationery material.”  Petitioner’s father then gave the forms to
petitioner’s former attorney, who successfully forwarded them to petitioner.  The district court noted
that courts rarely grant equitable tolling on the basis that a prison lacks habeas forms or other legal
materials, but here, petitioner was diligent in pursuing his rights.  The prison’s lack of forms
prevented petitioner from researching and writing his petition for approximately one month while
prison officials actively (although not maliciously) prevented him from obtaining the necessary
forms from outside.  Petitioner tried to obtain the forms immediately after receiving notice of the
state court’s denial of his post-conviction action, and he did not sit around for many months or years
before filing his petition.  Rather, petitioner filed four days late after having only three months to
research and write his petition.  Thus, he was entitled to equitable tolling and his petition was timely.

91) Whitfield v. Secretary, Department of Corrections, 2012 WL 1964242 (M.D.Fla. May 31, 2012). 
On remand in light of Holland v. Florida, 560 U.S. 631 (2010), the district court determined that this
capital petitioner was entitled to equitable tolling, rendering his petition timely.  Petitioner had until
January 30, 2007, to file his federal habeas petition but failed to do so until October 5, 2007.  The
district court conducted an evidentiary hearing, which revealed the following facts.  Capital
Collateral Regional Counsel (“CCRC”) attorney Peter Cannon was responsible for preparing and
filing petitioner’s habeas petition.  Cannon and petitioner met in August of 2006, but petitioner soon
asked Cannon to get him a different attorney because he thought Cannon was incompetent.  On
October 11, 2006, another CCRC attorney, Daphney Branham took a rough draft of the petition
(drafted by Cannon) and an affidavit of indigency to petitioner.  Branham told petitioner that she and
another attorney, Mark Gruber, were now working on his case, and the draft petition listed Branham
and Gruber as petitioner’s counsel.  Branham told petitioner that the habeas petition was due in early
February 2007 and assured him that it would be timely filed.  Branham then returned the draft and
affidavit to Cannon and did not inform petitioner that, in fact, Cannon remained responsible for
filing the petition.  Branham spoke to petitioner again by phone on October 30, 2006, and informed
him that the petition had not yet been filed, but that it would be filed on time.  In the first week of
February 2007, Branham asked Cannon about petitioner’s federal habeas petition and Cannon told
her that “he would get to it.”  Between October 2006 and February 2007, petitioner wrote several
letters to CCRC inquiring about the status of his case and asking to meet with his “new lead
attorney,” Mark Gruber.  On January 3, 2007, Branham sent a return letter telling petitioner that she
and Gruber had planned to visit in December; neither did so.  On January 19, 2007, petitioner filed
a pro se motion requesting that the district court appoint new counsel.  In March 2007, Branham
realized that the petition had not been filed and the limitations period had expired.  Cannon testified
that, at some point, he also realized that the petition had not been timely filed.  He did not amend the
petition or file it at that time because he believed petitioner should get other counsel to represent
him.  Cannon had no communications with petitioner after August 2006.  

The district court held that petitioner was entitled to equitable tolling because Cannon
“abandoned” him.  2012 WL 1964242 at *4 (citing Maples v. Thomas, 565 U.S. 266 (2012)). 
“Further, after October 11, 2006, petitioner justifiably believed that Cannon no longer was
representing him, and that Branham and Gruber were now handling his case and would ensure that
the federal habeas petition would be timely filed.”  Id.  Petitioner could not be faulted for failing to
act when he had reason to believe that Branham and Gruber were, in fact, diligently representing
him.  Finally, petitioner exercised reasonable diligence.  The district court rejected respondent’s
argument that petitioner should have filed a petition on his own behalf after he was finally informed,
on July 12, 2007, that the petition had not been timely filed.  The court reasoned that petitioner
should not have been expected to file his own petition, particularly when CCRC counsel informed
him that the petition was untimely but that new counsel would be assigned to take over the matter. 
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The court granted equitable tolling from October 11, 2006 (the date Branham first met with
petitioner) to October 5, 2007 (the date new counsel filed the petition).

92) Grayton v. Warden, Lieber Correctional Inst., 2012 WL 3096288 (D.S.C., July 30, 2012), appeal
dismissed, 502 Fed.Appx. 254 (4th Cir. Dec. 27, 2012).  Before denying relief, the district court
granted equitable tolling in this non-capital South Carolina case, finding that petitioner’s appointed
counsel on the appeal of the denial of state post-conviction relief abandoned him, and “failed to
satisfy basic professional standards of care to petitioner’s detriment.”  2012 WL 3096288 at *4. 
After petitioner’s application for state post-conviction relief was denied, his case was assigned to
an attorney from the state office of appellate defense.  Counsel filed a timely petition for review of
the state post-conviction court’s decision, and received a copy of the appellate court’s subsequent
order denying review on the day it was entered.  According to “an intraoffice notation,” counsel then
authorized closure of the case, but failed to notify petitioner that his state court proceedings had
come to an end.  Some time later, petitioner attempted to contact appellate counsel, whereupon he
received a letter from the chief attorney of the state office of appellate defense advising him that his
attorney had retired, the request for appellate review had been denied, and “[u]pon review of all our
open files from [appointed counsel], it appears that [counsel] signed off for your case to be closed
in our office.  However, through administrative error, you were not notified of these decisions.”  Id.
at *3.  The chief attorney also included a federal habeas application for petitioner to fill out and
advised him that it needed to be filed “very quickly if you are going to assert equitable tolling against
the one year statute of limitation for lack of notice from [former appellate counsel].”  Id.  Petitioner
then filed his habeas petition approximately sixteen months after the conclusion of state proceedings. 
The state responded by invoking the limitations period, and argued that equitable tolling did not
apply in cases of simple attorney miscalculation.  The district court disagreed, finding “this case
presents more than mere attorney ‘error’ or ‘miscalculation’; rather, petitioner’s circumstance is
more akin to the circumstance presented in Holland [v. Florida, 560 U.S. 631 (2010)], and Maples
v. Thomas, 565 U.S. 266 (2012), where ‘a client cannot be charged with the acts or omissions of an
attorney who abandoned him.  Nor can a client be faulted for failing to act on his own behalf when
he lacks reason to believe his attorneys of record, in fact, are not representing him.’”  Id.  The district
court noted that petitioner’s appointed appellate counsel had failed to satisfy professional standards
of care because he did not move to be relieved as counsel, failed to notify petitioner of the state court
of appeals’ decision, and failed to notify petitioner that he had retired.  In light of these
circumstances, the court held that equitable tolling was appropriate.

93) Holloway v. Pearson, 2013 WL 3368786 (E.D. Va. July 3, 2013).  The district court granted
equitable tolling in this Virginia non-capital murder case.  Petitioner’s attorney missed the state court
deadline for filing an appeal, and petitioner’s exhibits clearly demonstrated that he was not aware
of this while time remained for him to secure a delayed appeal, and that his attorney actively misled
him into believing that the appeal would be properly handled.  In particular, petitioner sent letters
to the Virginia Court of Appeals asking for information about how to remove his attorney from the
case, indicating that he believed counsel was still representing him.  Further, counsel represented to
petitioner and to the Virginia Bar Association that he would assist petitioner with a state habeas
petition, but never did so; instead, petitioner’s last letter from counsel claimed that he was on an
“extended out of town trip.” 2013 WL 3368786 at *5.  By the date of that final letter, however, the
time for filing a delayed appeal had already expired.  Relying on Holland v. Florida, 130 S.Ct. 2549
(2010), the district court held that petitioner was entitled to equitable tolling sufficient to render his
federal petition timely.  Finally, the district court stated, without discussion, that it would “assume
without deciding that petitioner’s allegations regarding his counsel’s performance in the habeas
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proceeding are accurate, and, pursuant to Martinez, must consider petitioner’s claim of ineffective
assistance of trial counsel on the merits.”  Id. 

94) Damren v. Sec’y, Fla. Dept. of Corr., 2013 WL 5353246 (M.D. Fla. Sept. 24, 2013).  In this capital
case, following a remand from the Eleventh Circuit for reconsideration in light of Holland v.
Florida, 560 U.S. 631 (2010), the district court determined that petitioner was not entitled to
equitable tolling where counsel, who had no capital habeas experience: failed to file his federal
habeas petition on time because he did not know how to properly calculate the limitations period;
mistakenly believed that the period was tolled by the filing of a petition for certiorari seeking review
of the denial of state post-conviction relief; and told petitioner that he did not know how to handle
a federal habeas case, but would find someone to help him.  The district court held that, “[a]s I read
Holland and post-Holland precedent, this is just not good enough.”  2013 WL 5353246 at *8. “In
short,” the court concluded, “petitioner’s failure to personally take any steps to attempt to ensure the
timely filing of his Petition precludes equitable tolling in his case.” Id. 

95) Raygosa v. Beard, 2014 WL 223087 (S.D. Cal. Jan. 21, 2014), appeal dismissed, 2014 WL
7152732 (9th Cir. Feb. 23, 2015).  In this California second degree murder case, the district court
found that petitioner was entitled to equitable tolling sufficient to render his petition timely for
periods during which he “was denied access to his work product and legal files during two temporary
transfers and was returned the entirety of those files more than five months later.”  Id. at *8.  The
court explained that “the complete denial of [p]etitioner’s legal material ... amount[ed] to an
extraordinary circumstance beyond [p]etitioner’s control that entitles him to equitable tolling.” Id.

96) Johnson v. Bauman, 2014 WL 3419040 (E.D.Mich. July 14, 2014).  The district court granted
equitable tolling this Michigan armed robbery and carjacking case, finding that petitioner had
diligently pursued his claims for relief but had been prevented from filing within the limitations
period by circumstances beyond his control.  The need for tolling arose due to a six month gap
between the date petitioner submitted his motion for state post-conviction relief to prison authorities
for filing – which occurred well within the limitations period – and the date on which that motion
was docketed by the clerk of court.  When petitioner learned – several months after submission – that
the motion had not been docketed by the clerk’s office, he contacted that office, asked how to
proceed, and was told to resubmit his document.  He promptly complied, but later learned that the
motion had somehow been docketed four days before it arrived, thus suggesting that the clerk’s
office had located his original submission and docketed it.  Taking these circumstances into account,
the district court held that petitioner was entitled to equitable tolling for the interval between the 
initial submission of his motion to prison authorities and the belated docketing of the motion
approximately six months later.  The court explained:

Exhibits to Petitioner’s motion for equitable tolling indicate that Petitioner mailed
his motion to the state trial judge and to the prosecutor, rather than to the clerk of
the court.  This may explain why the motion was not filed immediately.  Petitioner
speculates that the motion was misplaced for six months and then filed when it was
located.  The fact that the motion was filed before Petitioner re-submitted his
motion ... lends some support for Petitioner’s speculation.  It thus appears that some
circumstances beyond Petitioner’s control prevented him from filing his post-
conviction motion in the state trial court before the one-year statute of limitations
expired.  It further appears that Petitioner has been diligent in pursuing his claims. 
The court therefore finds that Petitioner is entitled to equitable tolling of the
limitations period.  
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2014 WL 3419040 at *3. 

97) Elder v. Clarke, 2014 WL 4407563 (W.D.Va. Sept. 8, 2014).  In this Virginia forcible sodomy and
aggravated sexual assault, the district court held that the combination of prior counsel’s misconduct
and abandonment and petitioner’s own diligence warranted equitable tolling.  Following his
conviction and sentencing, petitioner’s original trial counsel failed to carry out his request to file a
notice of appeal, and the time in which to pursue appellate review expired.  Petitioner then retained
state habeas counsel and sought relief on the ground (among others) that trial counsel had been
ineffective for failing to pursue a direct appeal.  The state habeas court granted relief in the form of
authorizing a belated direct appeal, and state habeas counsel remained on the case to handle that
proceeding.  Although he filed a notice of appeal, and later a request for an extension of time, he did
not follow through with the appeal itself, and he did not notify petitioner of the appellate court’s
subsequent dismissal of the action.  Petitioner and his wife made several attempts to contact the
attorney, but received no word until approximately four months after the appeal was dismissed, at
which time counsel sent an email declaring that he no longer represented petitioner and that the
appeal had been denied.  Petitioner then filed a bar complaint and requested a copy of the attorney’s
file, which arrived approximately five months later and revealed that the appeal had been dismissed,
not denied.  In response, petitioner filed a second bar complaint (which led to a public reprimand)
and a pro se state habeas corpus petition, in which he requested a second belated appeal on the
ground that prior counsel had been ineffective for failing to pursue the first one.  The Virginia
Supreme Court dismissed the habeas petition as time barred and petitioner proceeded to federal court
with a § 2254 petition.  The state opposed the petition on the grounds that it was untimely, and that
the ineffective assistance claim it asserted was procedurally barred and meritless.

Examining the timeliness question, the district court began by noting that it would consider
the factual allegations concerning petitioner’s interactions with prior counsel (alleged in the § 2254
petition and petitioner’s response to the state’s motion to dismiss) in the light most favorable to
petitioner since the state had offered no contradictory evidence and had indicated that no evidentiary
hearing was necessary.  Next, the district court agreed with petitioner that his federal filing period
should be calculated under § 2244(d)(1)(D), since, despite reasonable diligence, he could not have
discovered counsel’s failure to file the belated appeal until he received the case file some ten months
after the state court’s dismissal order.  Calculating from that discovery date, the district court noted
that petitioner had sought state habeas relief well within the prescribed year, but that the Virginia
Supreme Court’s dismissal of that request as untimely had left him without a “properly filed”
application to provide tolling under § 2244(d)(2).  Nevertheless, the court went on to hold that,
“under the facts of [petitioner’s] case as a whole, this final brief period of the federal filing period
... must be tolled for equitable reasons.”  2014 WL 4407563 at *5.  The court explained that “the
attorney’s misconduct and abandonment of his client, combined with [petitioner’s] reasonable
diligence under the circumstances, provide sufficient grounds to equitably toll the federal filing
period.”  Id. at *6.

98) Banuelos v. Smith, 2014 WL 4635669 (D.Nev. Sept. 15, 2014).  In this Nevada non-capital murder
case, the district court granted equitable tolling for the period during which petitioner was “unable,
despite diligent efforts, to procure either legal materials in his own language or translation assistance
from an inmate, library personnel, or other source.”  2014 WL 4635669 at *4.  In support of his
tolling request, petitioner presented his own declaration, two declarations from fellow inmates
attesting to the lack of Spanish-language materials in the law library at the Ely State Prison, and his
prison records verifying that he does not speak English.  In concluding that tolling was warranted,
the district court rejected the state’s contentions that the petition should simply be dismissed because
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petitioner’s allegations were “conclusory” and that petitioner’s claims were defaulted, explaining
that consideration of those issues was not yet appropriate.

99) Usher v. Mackie, 2014 WL 5782680 (W.D.Mich. Nov. 6, 2014).  Relying on Jones v. United States,
689 F.3d 621 (6th Cir. 2012), the district court granted equitable tolling to cover a four-month filing
delay in this § 2254 case challenging a probation violation.  The court reasoned that petitioner had
limited literacy, experienced delays in obtaining necessary documents from both his appellate
attorney and the Prison Legal Writer Program, and was subject to numerous prison transfers during
which he had no access to legal materials.

100) Mosley v. Folino, 2016 WL 3254736 (M.D. Pa. June 14, 2016).  In this Pennsylvania robbery and
conspiracy case, the federal district court granted equitable tolling for the period between the timely
filing of the initial pro se § 2254 petition and the magistrate’s issuance of a “notice of election form”
advising petitioner that all claims must be set forth in a single petition and suggesting withdrawal
as an alternative to adjudication of an incomplete petition.  After describing petitioner’s consistently
diligent efforts at securing review through prior stages of his litigation, and noting that his
acceptance of the magistrate’s suggestion to withdraw and amend had resulted in a final filing that
was seven days late, the district court declined to charge petitioner for the time between his initial
filing and the magistrate’s initial response.  The court explained: 

[F]or nineteen (19) days, the court did not provide Mosley with any notice that his
November 7th petition was improper or could be withdrawn. As such, the court will
construe the time between the date Mosley filed his prior petition and the date the
court mailed the notice of election as an extraordinary circumstance that stood in
his way of filing a timely petition. Because Mosley has demonstrated that he
diligently pursued his rights and established an extraordinary circumstances that
stood in his way of filing a timely section 2254 petition, the court will equitably toll
these nineteen (19) days.

2016 WL 3254736 at *4. 

101) Chapalet v. Florida, 2016 WL 5349452 (N.D. Fla. Sept. 23, 2016).  Before dismissing the § 2254
petition as untimely, the district court found that petitioner’s state post-conviction counsel’s “total
lack of communication [for a period of eight months] rises to the level of abandonment” and
“suffices to show that counsel had ceased to be petitioner’s agent ....” 2016 WL 5349452 at *3; see
also id. (“Here, counsel ignored his client’s inquiries and concerns and failed to communicate with
his client over a period of months despite pleas by petitioner and his family members that counsel
so communicate.”).  While this lack of communication was sufficient to constitute “extraordinary
circumstances,” the court went on to conclude that petitioner had not demonstrated the requisite
diligence to complete a showing of entitlement to equitable tolling.

102) Trombley v. Bosco, 2016 WL 6238576 (N.D.N.Y. Oct. 25, 2016).  The district court granted
equitable tolling in this New York “sex offender requiring civil management” case involving a
federal habeas petition filed 50 days late.  Relying on dictum in Hizbullahankhamon v. Walker, 255
F.3d 65, 75 (2d Cir. 2001), in which the “Second Circuit indicated that the denial of access to legal
materials may well suffice to toll the statute of limitations,” the district held that the absence of a law
library or other legal research materials at the Central New York Psychiatric Center – which the state
had conceded in another case – was sufficient to constitute “extraordinary circumstances warranting
tolling ....”  2016 WL 6238576 at *4; see also id. (noting that, “[m]oreover, the record supports that
Trombley was reasonably diligent in pursuing his rights”).
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103) Gonzalez v. Nielsen, 2016 WL 7013843 (D. Ariz. Nov. 30, 2016).  In this Arizona armed robbery
and assault case brought by a pro se prisoner, the district court exercised its discretion to consider
an equitable tolling argument first raised in objections to the magistrate’s report and
recommendation and held that tolling was warranted based on prison authorities’ delay in fulfilling
petitioner’s request to withdraw money with which to complete his federal filing from his prison
account.  The court explained:

First, the documentary proof of Petitioner’s timely request [for funds] is
uncontested. Second, it would not be apparent to an unrepresented person that
equitable tolling needed to be addressed in the Petition itself. It should have been
apparent after the Respondent’s Answer that Petitioner’s case could turn on
equitable tolling, but it still requires some degree of technical sophistication to
realize it should be addressed in a reply. Respondent counters that Petitioner should
have requested funds for postage and the filing fee even earlier. But [Petitioner] did
request the funds in time to properly file/mail his petition. He had no control over
the prison officials’ failure to supply the funds for four weeks. Respondent is not
unfairly prejudiced by equitable tolling.

2016 WL 7013843 at *1.    

104) Farley v. Davis, 2017 WL 661368 (N.D. California, February 17, 2017).  The district court
granted equitable tolling in this California capital case on the ground that state habeas counsel’s
negligence and “affirmative misrepresentations regarding the delay” in taking necessary steps to
initiate his federal proceedings constituted extraordinary circumstances beyond petitioner’s control. 
Petitioner was convicted and sentenced to death in 1992, and the state court affirmed on direct
appeal in 2009.  While his direct appeal was pending, petitioner filed a state habeas petition in the
California Supreme Court, which was denied on January 20, 2016.  Petitioner filed a request for
appointment of federal habeas counsel in the federal district court on August 5, 2016, which was
granted, and federal counsel were appointed on August 22, 2016.  Petitioner then requested equitable
tolling of the 198-day period (January 20, 2016 to August 5, 2016) between the denial of his state
habeas petition and the start of his federal habeas proceedings, citing state habeas counsel’s
negligence in failing to request the appointment of federal counsel sooner.  While he had also filed
a timely protective federal petition on January 17, 2017, he sought additional time via equitable
tolling time in order to continue an investigation and file a complete, finalized petition.  The state
opposed the request as unnecessary because the protective petition was already on file.  

After noting that neither party had identified a case addressing an analogous request, the
district court noted that federal habeas counsel had acted responsibly in filing a protective petition
and it would not be in petitioner’s interest to require counsel to miss the statute of limitations in the
hopes that the court would rule in his favor on a pending motion for equitable tolling.  The court then
explained that petitioner had been diligent in seeking to maximize the time available to him under
the federal limitations period, but had been thwarted by his state habeas counsel’s inaction.  For
example, state habeas counsel had been reminded multiple times that he needed to provide petitioner
with the forms to initiate a federal habeas proceedings, had responded by pledging to do so quickly,
but had ultimately waited approximately six months before giving petitioner what he needed; state
habeas counsel had also either failed to provide a copy of the state court’s order denying state habeas
relief, or did so belatedly; and petitioner had written counsel three times seeking advice on how to
proceed into federal court in a timely manner, but counsel failed to provide that advice.  As a result
of state habeas counsel’s failures, the district court concluded, petitioner “was denied the benefit of
federal habeas counsel’s meaningful research and claim preparation for more than half his statutory
tolling period.”  2017 WL 661368 at *2.  The district court went on to hold that, “[c]onsidering the
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size and complexity of the record along with [petitioner’s] right to the assistance of counsel in
preparing a petition, ... [petitioner] will require the full year of the limitations period to prepare and
file a finalized petition, which is the petition that he is statutorily entitled to file,” id. at *3, and
granted equitable tolling for claims in the finalized petition that were not otherwise timely (i.e., those
that were not already in the protective petition or did not relate back).
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A. STATUTE OF LIMITATIONS 

10. AMENDMENTS AND RELATION BACK 

COURT OF APPEALS CASES:

1) United States v. Craycraft, 167 F.3d 451, 456-457 (8th Cir. 1999).  The Eighth Circuit held that
although petitioner’s original petition was timely, his claim that counsel was ineffective for failing
to file an appeal, which was added in his second amendment to the petition, was not. The court
explained:

The Federal Rules of Civil Procedure provide for the relation back of amendments
filed after the running of a period of limitations in certain circumstances. [footnote
omitted] An amendment to a pleading shall “relate back” to the date of the original
pleading only if the claim asserted in the original pleading and the claim asserted
in the amended pleading arose out of the same conduct, transaction, or occurrence.
Fed.R.Civ.P. 15(c)(2).[footnote omitted] If the ineffective conduct alleged by
Craycraft in his first petition cannot be said to have arisen out of the same set of
facts as his amended claim, his amendment cannot relate back and his claim must
be time-barred since it was filed after the statutory period of limitation.

“The rationale of Rule 15(c) is that a party who has been notified of
litigation concerning a particular occurrence has been given all the notice that
statutes of limitations were intended to provide.” [citations omitted]. Craycraft’s
original complaint alleged deficiencies of representation distinctly separate from the
deficiency alleged in his amendments. Failing to file an appeal is a separate
occurrence in both time and type from a failure to pursue a downward departure or
failure to object to the type of drugs at issue. We cannot say that his original
petition would provide notice of such a different sort of theory. Therefore, the
amendment cannot relate back under Rule 15(c) and it must be time barred. It
follows that the District Court lacked jurisdiction under the statute to hear this
claim, and so we must affirm the court's dismissal of this claim, though on different
grounds.

2) United States v. Duffus, 174 F.3d 333, 337-338 (3rd Cir. 1999), cert. denied, 528 U.S. 866 (1999). 
In this §2255 case, the Third Circuit adopted a claim-by-claim approach to assessing compliance
with the statute of limitations. Explaining its rejection of petitioner’s challenge to the district court’s
denial of his motion – filed several months after the limitations period had run – for leave to amend
his otherwise timely §2255 motion to add a claim of ineffective assistance of trial counsel, the court
stated that “if the district court had granted the motion to amend . . . it would have frustrated the
intent of Congress that claims under 28 U.S.C. §2255 be advanced within one year after a judgment
of conviction becomes final unless any of the other circumstances in 28 U.S.C. §2255 are
applicable.” Clarifying its decision, the court added the following:

We do not go so far as to suggest that the district court could not have permitted any
amendment of the motion after April 23, 1997. Certainly the court could have
permitted an amendment to clarify a claim initially made. Here, however, while
Duffus asserted in his initial motion that his attorney had been ineffective, the
particular claim with respect to failing to move to suppress evidence was completely
new. Thus, the amendment could not be deemed timely under the “relation back”
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provisions of Fed.R.Civ.P. 15(c). As the Court of Appeals for the Eighth Circuit
recently explained in United States v. Craycraft, 167 F.3d 451, 457 (8th Cir.1999),
“If the ineffective conduct alleged by Craycraft in his first petition cannot be said
to have arisen out of the same set of facts as his amended claim, his amendment
cannot relate back and his claim must be time-barred since it was filed after the
statutory period of limitation.” We find Craycraft to be a compelling precedent.
* * *
We reiterate that if the court permitted the amendment it would have acted contrary
to the policy of the AEDPA, which requires courts to measure the running of the
limitations periods from the date on which the judgment of conviction becomes
final. While the statute will run from “the date on which the facts supporting the
claim or claims presented could have been discovered through the exercises of due
diligence” if that date follows the date the judgment of conviction becomes final,
Duffus was aware of the facts to support his claim before his conviction became
final. In these circumstances, an amendment to introduce the new theory into the
case that his trial attorney had been ineffective for failing to move to suppress the
cocaine, is simply not acceptable.

3) Nyland v. Moore, 216 F.3d 1264, 1267 (11th Cir. 2000) (per curiam).  The court rejected
petitioner’s contention that his second-in-time §2254 petition should relate back to his first petition,
which was dismissed without prejudice for exhaustion, for purposes of calculating the limitations
period.  

4) Warren v. Garvin, 219 F.3d 111, 114 (2nd Cir. 2000), cert. denied, 531 U.S. 968 (2000).  The court
rejected petitioner’s contention that his second-in-time habeas petition should be considered timely
under the theory that it related back to the filing date of his first petition, which was subsequently
voluntarily dismissed. The court explained that “the ‘relation back’ doctrine is inapplicable when
the initial habeas petition was dismissed, because there is no pleading to which to relate back.”

5) United States v. Thomas, 221 F.3d 430, 436-437 (3rd Cir. 2000).  The Third Circuit held that
“[FRCP] Rule 15(c)(2) applies to §2255 petitions insofar as a District Court may, in its discretion,
permit an amendment to a petition to provide factual clarification or amplification after the
expiration of the one-year period of limitations, as long as the petition itself was timely filed and the
petitioner does not seek to add an entirely new claim or new theory of relief.”

6) Fama v. Commissioner of Correctional Services, 235 F.3d 804, 816 (2nd Cir. 2000).  The Second
Circuit held that “Rule 15(c) [providing for relation back of amendments] applies to §2254
petitions.”  The court did not, however, provide any guidance with respect to how closely an
amendment must relate to the contents of an existing pleading in order to fit within Rule 15(c). 

7) Anthony v. Cambra, 236 F.3d 568 (9th Cir. 2000), cert. denied, 533 U.S. 941 ( 2001).  The panel
majority agreed that the district court “properly exercised its equitable powers to accept” petitioner’s
second petition, filed June 13, 1997, nunc pro tunc to the April 23, 1997 filing date of his first
petition, which had been dismissed as mixed without affording petitioner an opportunity to delete
his unexhausted claims to avoid dismissal. 236 F.3d at 574. The majority distinguished this case
from others in which petitioners’ efforts to have a second petition relate back to the filing of an
earlier mixed petition subsequently dismissed for exhaustion have been rejected by pointing out that,
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here, petitioner “did not accept the dismissal of his mixed petition;  he elected instead to resubmit
his petition with only his exhausted claim.” 236 F.3d at 574 n.1.

The majority next addressed whether petitioner’s March, 1998 motion to amend his petition
to add the newly exhausted claims which caused his original petition to be dismissed was timely. 
The timeliness question arose because the state courts completed their review of those claims on July
30, 1997, but neither petitioner nor the court became aware of this fact until September, 1997, when
petitioner renewed an earlier motion (which the majority described as having “slipped through the
judicial cracks”) to hold his federal proceedings in abeyance pending exhaustion.  Because the
federal limitations period began to run at the conclusion of the state proceedings, and ran out before
the renewal of petitioner’s stay/abeyance motion in September, 1997, petitioner’s “amended petition
– filed in March of 1998 – was untimely, unless it ‘related back’ to the original petition.”  236 F.3d
at 576. The majority, however, concluded that the amended petition did indeed relate back pursuant
to F.R.C.P. 15(c), explaining:

We need not determine here the full scope of the rule’s application to amendments
of habeas petitions, because in this case, it is plain that the central policy of Rule
15(c) – ensuring that the non-moving party has sufficient notice of the facts and
claims giving rise to the proposed amendment – has been satisfied.  Each of the
newly-exhausted claims in [petitioner’s] amended petition was included (in
unexhausted form) in his original April 23 petition, to which the district court
construed his June 13 filing as an amendment.  Consistent with the rule, those
claims had been “set forth or attempted to be set forth in the original pleading.” 
The state clearly had prior notice of the claims and of [petitioner’s] intention to
raise them at the earliest possible time. [footnote omitted]  Thus, this case is easily
distinguishable from the cases cited by the state in which other circuits have
declined to apply Rule 15(c) to attempted amendments;  in those cases, the courts
specifically relied on the absence of notice to the state regarding the content of the
proposed amendments as grounds for denying the motions. * * *  In stark contrast,
[petitioner] presented all of his claims to the district court within AEDPA’s
limitation period and legitimately requested that his exhausted claim be held in
abeyance;  he has not employed Rule 15(c) merely as a method of extending
AEDPA’s deadline.

236 F.3d at 576-577.

8) Woodward v. Williams, 263 F.3d 1135, 1142-1143 (10th Cir.  2001), cert. denied, 535 U.S. 973
(2002).  In this New Mexico murder case, the Tenth Circuit addressed two issues of timeliness
arising out of petitioner’s amendment of his habeas petition after the expiration of the one year
limitation.  First, the court held that most of the claims added via amendment did not relate back to
the timely filing of the original petition, explaining that the “original petition raised only evidentiary
claims, . . . [while] [t]he amended petition added claims of ineffective assistance of counsel and juror
misconduct, which are ‘new’ claims within the meaning of [United States v.] Espinoza-Saenz, [235
F.3d 501 (10th Cir. 2000)] and therefore do not relate back to the date of the original habeas
petition.”  However, the court found that the remaining amendment – alleging that the trial court
violated petitioner’s rights by refusing to allow presentation of evidence that a statement had been
recanted – “simply ‘clarifies or amplifies a claim or theory in the original’ petition,” that the trial
court violated petitioner’s rights by admitting recanted statements. 

9) Pruitt v. United States, 274 F.3d 1315 (11th Cir. 2001) (per curiam).  In this §2255 case, the
Eleventh Circuit panel held that “when a petition for habeas corpus is filed before enactment of the
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AEDPA, and an amended petition is filed more than one year after the date of the Act, . . . the claims
sought to be added by amendment are not barred [by the limitations period] if they ‘relate back’ to
the claims in the initial petition, but are barred if they do not ‘relate back.’” 274 F.3d at 1316. 
Discussing the reasoning underlying this conclusion, the court explained that “Congress did not
intend Rule 15(c) to be so broad as to allow an amended pleading to add an entirely new claim based
on a different set of facts,” and that “while Rule 15(c) contemplates that parties may correct
technical deficiencies or expand facts alleged in the original pleading, it does not permit an entirely
different transaction to be alleged by amendment.” 274 F.3d at 1318.  Applying this interpretation
to petitioner, who filed his initial §2255 motion on March 20, 1996, and sought to amend it on
February 5, 1998, the court concluded that his “amended claims are too far removed from his
original claims to relate back.”  274 F.3d at 1319.  “[T]he key factor,” the court continued, “is
whether the amended claims arise from the same underlying facts as the original claims.”  274 F.3d
at 1319.  Here, petitioner’s “original petition addressed only sentencing errors, while his amendment
addressed trial errors such as ineffective assistance of counsel and prosecutorial misconduct. The
facts supporting the original claim are in no way pertinent to any of the amended claims.” 274 F.3d
at 1319.

10) Dean v. United States, 278 F.3d 1218, 1222 (11th Cir. 2002) (per curiam).  In this §2255 case, the
Eleventh Circuit elaborated on the discussion of “relation back” contained in its decision in
Davenport v. United States, 217 F.3d 1341 (11th Cir. 2000).  After observing that “the law of
applying Rule 15(c) to [habeas] petitions is still developing,” and that “Congress intended Rule 15(c)
to be used for a relatively narrow purpose,” the court provided the following description of when an
amendment to a habeas petition relates back to a previously filed petition:

The key consideration is that the amended claim arises from the same conduct and
occurrences upon which the original claim was based. This may be the case even
if one or both claims do not explicitly state supporting facts. When the nature of the
amended claim supports specifically the original claim, the facts there alleged
implicate the original claim, even if the original claim contained insufficient facts
to support it. One purpose of an amended claim is to fill in facts missing from the
original claim. Applying this rule to the instant case, we hold that three of
[petitioner’s] amended claims on appeal expand the facts, and serve to further
specify his original claims. This is precisely the sort of amendment contemplated
by Rule 15(c).

11) United States v. Hicks, 283 F.3d 380, 388-389 (D.C.Cir. 2002).  Affirming the district court’s order
striking petitioner’s “supplementary” §2255 motion, the D.C. Circuit held that Rule 15, FRCP,
applies in §2255 proceedings, but petitioner’s attempt to add an Apprendi claim to his motion after
the district court had entered an order denying relief, and after the statute of limitations had expired,
was improper.  Discussing the types of amendments permitted by Rule 15(c), the court explained that
“while an amendment offered for the purpose of adding to or amplifying the facts already alleged
in support of a particular claim may relate back, . . . one that attempts to introduce a new legal theory
based on facts different from those underlying the timely claims may not.”  Applying this approach,
the court had “little trouble concluding that [petitioner’s] Apprendi motion cannot be allowed to
relate back” since it involved a claim “completely different from that asserted in the original § 2255
motion,” and “advances an entirely new legal theory that arises from an entirely different set of facts
and type of conduct . . . than did the timely motion, which was based on the Government’s
willingness to grant leniency in exchange for testimony.”
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12) Newell v. Hanks, 283 F.3d 827, 835 (7th Cir.  2002). The Seventh Circuit determined that
petitioner’s amended petition, filed after his state court exhaustion proceedings were completed,
related back to the filing of his initial petition.  In so holding, the court resolved a lingering question
in the Seventh Circuit by deciding that Rule 15(c) does apply to habeas proceedings.

13) Ellzey v. United States, 324 F.3d 521, 526-527 (7th Cir. 2003), abrogated by Mayle v. Felix, 545
U.S. 644 (2005).  Examining the timeliness of petitioner’s amendments to his §2255 motion –
including at least one that was added after the limitations period expired – the Seventh Circuit
interpreted the “conduct, transaction, or occurrence” clause of Fed.R.Civ.P. 15(c) to refer to “the
events under analysis, not the legal themes deployed in the analysis.” (emphasis by court).  The court
went on to explain:

A prisoner who comes up with ten different ways to contest his sentence still is
litigating about a single transaction or occurrence (the supposedly unlawful
sentence), so an amendment necessarily relates back under Rule 15(c)(2). This is
pretty much the conclusion we reached in Johnson [v. United States, 196 F.3d 802
(7th Cir. 1999)], although that case concerned the question whether an amendment
(before decision in the district court) kicks off a new collateral attack that requires
appellate approval. An amendment that is not treated as a new challenge when
counting multiple collateral attacks also is not a new challenge that must
independently satisfy the statute of limitations.

The court expressly acknowledged that this holding “leaves in its wake a conflict among the circuits”
– several other circuits, including the D.C., Third and Fourth Circuits, have held otherwise – but
reasoned that “this conflict was created by other circuits’ inattention to [the Seventh Circuit’s
decision in] Johnson rather than by our decision today.”  Finally, the court cautioned that “[o]ur
understanding of Rule 15(c)(2) just permits and does not compel a district judge to accept the
amended complaint; amendment still must be appropriate under the criteria of Rule 15(a), which
permit the district judge to consider the goals of the AEDPA.” (emphasis by court).

14) Mandacina v. United States, 328 F.3d 995, 1001-1002 (8th Cir. 2003), cert. denied, 540 U.S. 1018
(2003).  In this §2255 case, the Eighth Circuit examined whether two otherwise untimely claims –
a Brady claim, and an ineffective assistance claim – related back to claims contained in petitioner’s
original, timely §2255 motion.  The Brady claim alleged a failure to disclose a particular witness
report (the Borland Report) generated by the Gladstone, Missouri police department.  The Eighth
Circuit found that this claim did relate back to a broad Brady claim set forth in the original §2255
motion, explaining as follows:

Although Mandacina’s original motion did not refer specifically to the Borland
Report, the original motion referred to Brady violations involving the government’s
failure to disclose “any and all” investigative information obtained by Gladstone
Police Department detectives supporting a defense theory that, before he died, [the
victim] implicated other persons . . . who possessed a stronger motive than
Mandacina to retaliate against [the victim]. The Brady claims in the original section
2255 motion referring to evidence of other suspects obtained by the Gladstone
Police Department satisfy Rule 15(c) by providing the government with the notice
that the statutes of limitation were intended to provide. As such, we conclude the
amended Brady claim, alleging the government failed to disclose the Borland
Report, relates back to the original motion.
With regard to petitioner’s related claim that trial counsel was ineffective for failing to

investigate the Borland Report, the court reached a different conclusion.  The court stated:
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While recognizing reasonable minds could differ on the issue, we conclude the
district court . . . did not abuse its discretion in finding the amended ineffective
assistance of counsel claim based on the Borland Report does not relate back . . .
The [new and old ineffective assistance] claims are not sufficiently similar in both
“time and type.” Although both claims relate to pretrial conduct by counsel and
therefore occurred at a generally similar “time,” the claims are not similar in “type.”
The original claim alleged a failure by counsel to discover allegedly exculpatory
footprint evidence; whereas, the amended claim alleged a failure by counsel to
investigate the Borland Report. We conclude the district court correctly ruled the
amended ineffective assistance of counsel claim does not relate back to the original
motion, and is therefore time barred.

15) United States v. Ciampi, 419 F.3d 20 (1st Cir. 2005), cert. denied, 547 U.S. 1217 (2006).  Relying
on Mayle v. Felix, 545 U.S. 644 (2005), the First Circuit rejected petitioner’s contention that his
claims that trial counsel was ineffective in advising him of the consequences of pleading guilty, and
in failing to discuss the possibility of a viable appeal on the underlying offense, related back to his
initial,  pro se §2255 motion.  The court explained that while the initial motion included a challenge
to the plea, that challenge focused solely on the trial court’s alleged failure to adequately inquire
about petitioner’s understanding of the plea process, and said nothing about trial counsel’s failure
to offer adequate advice.  After further noting that petitioner had challenged counsel’s effectiveness
on another ground in the pro se petition, which the court took to mean that petitioner understood how
to raise an ineffectiveness claim,  the First Circuit concluded that the new claims could not be read
to relate back under Rule 15(c) as construed in Mayle v. Felix.

16) Rasberry v. Garcia, 448 F.3d 1150, 1155 (9th Cir. 2006).  In the course of affirming the district
court’s dismissal of petitioner’s second-in-time §2254 petition, the Ninth Circuit rejected petitioner’s
argument that his second-in-time petition should relate back to his first, totally unexhausted petition,
which had been dismissed without prejudice.  The court held that “a habeas petition filed after the
district court dismisses a previous petition without prejudice for failure to exhaust state remedies
cannot relate back to the original habeas petition.” “This holding,” the court added, “does not limit
the district court’s equitable power to correct mistakes.”

17) Gray v. Branker, 529 F.3d 220, 241 (4th Cir. 2008), cert. denied, 556 U.S. 1106 (2009).  After
granting relief on a separate issue in this North Carolina capital case, the Fourth Circuit upheld the
district court’s conclusion that petitioner’s claim that trial counsel had a conflict of interest arising
out of the fact that counsel had been shot by his wife did not relate back to an earlier, timely conflict
claim arising out of counsel’s status as a potential witness concerning the conduct of petitioner’s
divorce proceedings.  “[A]lthough these new facts support the broad contention that Gray was
deprived of conflict-free counsel,” the court explained, “they arise from an entirely separate factual
circumstance and create a new and distinct claim for relief.”

18) Beaty v. Schriro, 554 F.3d 780, 782-83 (9th Cir.), cert. denied sub nom. Beaty v. Ryan, 558 U.S.
832 (2009).  The Ninth Circuit held that the district court did not abuse its discretion in refusing to
permit petitioner to add new claims to his petition after all of his previously pled claims had been
denied, all but one of those denials had been upheld on appeal, and the lone remaining claim had
been denied by the district court after an evidentiary hearing on remand from the court of appeals.

19) Valdovinos v. McGrath, 598 F.3d 568, 575 (9th Cir. 2010), cert. granted, judgment vacated sub
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nom. Horel v. Valdovinos, 562 U.S. 1196 (2011) (remanding for further consideration in light of
Harrington v. Richter, 562 U.S. 86 (2011)), adhered to on remand, 423 Fed.Appx. 720 (9th Cir.
2011). The Ninth Circuit held that petitioner’s amended petition related back to his original federal
petition, observing that “both the original and amended claims pertain to suppressed exculpatory
evidence originating from materials from the police investigation.”

20) Cowan v. Stovall, 645 F.3d 815 (6th Cir. 2011).  A majority of the Sixth Circuit panel reversed the
dismissal as untimely of petitioner’s amended § 2254 petition in this Michigan drug and firearms
case, finding that the allegations supporting the ineffective assistance of counsel claim in the
amended petition related back to a claim contained in the original, timely petition.  After identifying
Mayle v. Felix, 545 U.S. 644 (2005), as the source of the rule governing relation back of amendments
to a habeas petition, and noting that the “linchpin of the district court’s” decision to dismiss had been
that the amendment “did not share a common core of operative facts with Cowan’s original petition,”
the Sixth Circuit majority found as follows:  

Cowan expressly asserted in both documents ... that [trial counsel] should have
interviewed witnesses who could have testified to her whereabouts on the date of
the controlled buy. The motion to amend merely added more detail with respect to
who the witnesses were and what they would say. * * * Thus, even if one assumes
that her original petition did not state a failure-to-interview claim – and we have our
doubts about that assumption – her failure-to-interview claim as set forth in her
motion to amend did share a common core of operative facts with her original
petition. And that means the claim would have related back to the date of the
original petition, which means it would have been timely. 

645 F.3d at 819. The majority went on to conclude that petitioner’s claim, though unexhausted, was
“not plainly meritless,” id. at 820, and remanded the case to the district court for a determination of
whether to stay the federal proceedings to permit petitioner to pursue available state court remedies. 

21) Nguyen v. Curry, 736 F.3d 1287 (9th Cir. 2013).  In this California drug possession and false
identification case, the Ninth Circuit considered and rejected the state’s contention that petitioner’s
ineffective assistance of appellate counsel claim, which was not contained in his initial, timely
federal habeas petition, did not “relate back” to his concededly timely double jeopardy claim
“because it concerned events that occurred after the resentencing hearing [at which the double
jeopardy claim arose.]” 736 F.3d at 1297.  The court agreed with the state’s observation that the two
claims did, as a technical matter, differ in both “‘time and type.’”  Id. (quoting Mayle v. Felix, 545
U.S. 644 (2005)).  The court went on to explain, however, that “the ‘time and type’ language in
Mayle refers not to the claims, or grounds for relief. Rather, it refers to the facts that support those
grounds.”  Id.  In this case, “[a]ll of Nguyen’s asserted grounds for relief ... are supported by a
common core of facts. Those facts are simple, straightforward, and uncontroverted. And they were
clearly alleged in the original pleading.” Id.  In light of that commonality, the court concluded that
petitioner’s “appellate-counsel IAC claim relates back under Rule 15(c).” Id.   
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A. STATUTE OF LIMITATIONS 

10. AMENDMENTS AND RELATION BACK

DISTRICT COURT CASES:

1) Williams v. Vaughn, 3 F.Supp.2d 567 (E.D.Pa. 1998).   The court held that under Habeas Corpus
Rule 11 and 28 U.S.C. §2242, petitioner’s amendments to his petition relate back to the date the
original petition was filed because “both petitions [original and amended] allege constitutional
defects surrounding the same ‘occurrence’ – petitioner’s trial and penalty phases . . .” 3 F.Supp.2d
at 570. The court went on to conclude that the petition would have to be dismissed because it
contained both exhausted and unexhausted claims. However, in light of potential statute of
limitations problems,  the court dismissed the petition “without prejudice to petitioner’s right to file
a second amended petition after exhaustion,” and made clear that the “filing of such a second
amended petition would . . . relate back to the original filing date of the habeas corpus petition . . .”
3 F.Supp.2d at 578. See also Morris v. Horn, 1998 WL 150956 at *4 (E.D.Pa. March 19, 1998)
(employing similar procedure); Williams v. Vaughn, 1998 WL 238466 (E.D.Pa. May 8, 1998)
(denying respondents’ motion for relief from judgment; court’s action in dismissing without
prejudice not equivalent of holding claim or petition in abeyance; by dismissing petition without
prejudice, court relinquished jurisdiction while protecting petitioner’s right to refile against possible
statute of limitations if state court exhaustion petition were found to be not “properly filed”). 

2) Freeman v. Kaylo, 1998 WL 252144 at *1 (E.D.La. May 15, 1998).  The court denied petitioner’s
attempt to amend his §2254 petition to add a new claim of ineffective assistance of appellate
counsel, explaining as follows:

28 U.S.C. §2244(d)(1) requires that a petitioner bring any and all §2254 claims
within one year of the date that his conviction became final. To permit petitioner to
amend and add a claim that is completely unrelated to any advanced in his pending
application would effectively defeat the time limitations imposed by the AEDPA.

It is unclear at what point in the proceedings petitioner sought to amend the petition. However, it
appears from the first paragraph of the court’s order that the attempt to amend may have been made
subsequent to the magistrate’s issuance of a report and recommendation.

3) Peterson v. Brennan, 1998 WL 470139 (E.D.Pa. Aug. 11, 1998).  After concluding that petitioner
may still have state remedies available in Pennsylvania, and that his petition must therefore be
dismissed as mixed, the court ruled as follows concerning petitioner’s return to state court and the
availability of subsequent federal review:

[I]n order to avoid potential problems with respect to the tolling of the AEDPA's
statute of limitations during the pendency of the PCRA proceedings, the Court will
dismiss the Petition without prejudice to petitioner's right to file an amended
petition after exhaustion of state remedies. The filing of such an amended petition
would, pursuant to Federal Rule of Civil Procedure 15(c)(2), relate back to the
original filing date of the habeas corpus petition because "the claim ... asserted in
the amended pleading arose out of the conduct, transaction, or occurrence set forth
in the original pleading." Fed.R.Civ.P. 15(c)(2).

4) Stokley v. Stewart, No. CIV 98-332-TUC-FRZ (D.Ariz. Oct. 13, 1998).  In this Arizona capital

St. of Lims -- Amend. / Rel. back 489 -- DCT



case, the court held that petitioner’s “bare bones” initial federal habeas petition was sufficient to stop
the clock for purposes of §2244(d). The petition, which was filed pro se, alleged that petitioner was
being held in violation of the his federal constitutional rights, and incorporated by reference the
federal issues addressed in his direct appeal, a copy of which was attached to the petition. Explaining
its decision, the court said:

Under 28 U.S.C. §2244(d)(1)(A), as amended by the AEDPA, “an application for
a writ of habeas corpus” must be filed within one year of the conclusion of direct
review. Nothing in the AEDPA evinces an intent by Congress to change the
requirements for a habeas application, the sufficiency of which therefore continues
to be judged by the provisions of 28 U.S.C. §2242  and Rule 2(c) of the Rules
Governing Section 2254 Cases.

Order at 8. Thus satisfied that petitioner’s pro se petition “stopped the clock,” the court also pointed
out that Chapter 153 of “[t]he AEDPA placed no new limitations on Petitioner’s right to amend,”
and stated that, “[i]f and when an amended petition is filed, it will, pursuant to [FRCP] 15(c), relate
back to the date of the original petition.” Order at 13.

5) Berthoff v. United States, 140 F.Supp.2d 50, 59-61 (D.Mass. 2001).   The district court made the
following observations with regard to relation back of amendments to a §2255 motion pursuant to
Rule 15(c):  “To allow petitioners’ amendments to relate back solely because they involve the same
trial or the same sentencing does not provide the government with sufficient notice to warrant
circumvention of the statute of limitations.  . . . Thus, because [petitioner’s] Apprendi claim differs
in its underlying factual bases in both time and type, it does not relate back to his original claim.” 

6) Mandacina v. United States, 2001 WL 876924 at *8 (W.D.Mo. July 25, 2001).  In this §2255 case,
the district court denied petitioner’s request to amend his petition to include untimely claims.  In so
doing, the court rejected petitioner’s contention that some of the claims relate back to claims set
forth in the original petition because they share a common legal theory.  Specifically, in his original
petition, petitioner raised a general Brady claim “failed to disclose . . . certain evidence favorable
to Movant as required by . . . Brady v. Maryland,” and he sought to relate new, specific allegations
of withheld evidence to this claim.  Denying this request, the court stated that “[b]oilerplate
generalizations of this sort . . . do not provide adequate notice of particular withholdings of evidence
not specifically referred to in the original motion.  It is insufficient that the amended claims and the
original ones are both Brady claims . . .”

7) Kendrick v. Greiner, 296 F.Supp.2d 348, 362 (E.D.N.Y. 2003).  The district court indicated that
the timeliness of petitioner’s claims for relief was measured claim-by-claim and, without discussing
the standard for determining when a claim filed after expiration of the limitations period relates back
to a previously pled, timely claim, the court held that all but one of the claims added in petitioner’s
amended application did not relate back and were therefore untimely.

8) Ayers v. Kearney, 2005 WL 1106078 at *5 (D.Del. May 6, 2005). The district court refused to
consider all but one claim presented in petitioner’s amended habeas petition because the amended
petition was filed almost one year after petitioner replied to the State’s answer.  The court considered
one claim, that trial counsel provided ineffective assistance by failing to move for a mistrial, because
this claim “further supplements his ineffective assistance of counsel claim regarding his counsel’s
failure to object to testimony regarding Operation Safe Streets.”  In footnote 1, the court noted that
“[i]n its answer, the State speculated that [petitioner] really intended to argue that his counsel’s
failure to move for a mistrial constituted ineffective assistance of counsel, and it addressed this issue. 
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The court views the State’s discussion as implicit consent for Ayers’ subsequent addition of this
claim.” 

9) Clancy v. Phillips, 2005 WL 1560485 (S.D.N.Y. July 1, 2005).  The district court granted
petitioner’s request for leave to amend his §2254 application, where petitioner claimed he had
uncovered potentially exculpatory evidence in the form of a statement from an eyewitness who did
not testify at trial that petitioner was not the person responsible for the murder.  Noting that the state
did not oppose petitioner’s request to amend his petition, the district court granted leave to amend
– notwithstanding the fact that petitioner sought to add an unexhausted claim – because Rhines v.
Weber, 544 U.S. 269 (2005), permits stay and abeyance of an unexhausted petition.  Addressing
whether the statute of limitations had expired regarding petitioner’s proposed new claims, the district
court noted that under §2244(d)(1)(D), more one year had run from the date on which petitioner was
on notice of the potentially exculpatory evidence.  However, the district court permitted the
amendment because a more developed record may resolve the limitations issue in petitioner’s favor,
especially in light of the information already available to the court: (1) petitioner, who is pro se,
faced considerable difficulty uncovering the new evidence due to the eyewitness’ unwillingness to
provide an affidavit containing the exculpatory information; (2) his previous attorney’s decision to
attempt to convince the prosecutor to reopen the investigation rather than seek post-conviction
remedies; and (3) the prosecutor provided petitioner with different accounts of the exculpatory
evidence at various times.  The district court surmised a more developed record may show petitioner
is eligible for equitable tolling or that actual innocence may provide an exception to the statute of
limitations.  The court went on to grant petitioner’s request to expand the record under Rule 7, but
held that petitioner must file an amended petition with a request to stay the application before the
court would determine whether a stay is appropriate.

10) Schurz v. Schriro, 2006 WL 89933 (D. Ariz. Jan. 11, 2006).  The district court granted petitioner’s
renewed motion to file an amended §2254 petition in this Arizona capital case as to certain claims. 
Citing Mayle v. Felix, 545 U.S. 644 (2005), for the principle that amended habeas claims only relate
back to timely habeas claims when such claims are tied to a common core of operative facts in both
time and type, the court permitted petitioner to amend where doing so merely amplified a claim or
theory already in the petition, such as petitioner’s claim that counsel was ineffective in failing to
develop mitigation, which amplified a similar claim already in the petition.

11) Gonzales v. Baca, 2007 WL 1174698 (N.D. Cal. Apr. 19, 2007).  In this murder case, the district
court granted in part and denied in part petitioner’s request to amend his petition. The court resolved
petitioner’s amendment requests as follows:  amended Claim Two did not relate back to the original
petition because it focused on the time up to and during the pre-trial competency hearing, while the
original claim focused on the trial; amended Claim Three, alleging that the trial court erred in trying
petitioner while he was incompetent, related back to the original because it was supported by the
facts underlying petitioner’s existing challenge to the trial court’s failure to order a competency
hearing; amended Claim Four did not relate back because it focused on a nurse’s conduct prior to
the pre-trial competency hearing whereas the original claims focused on the trial court’s conduct
during a pre-trial competency hearing; amended Claim Five did not relate back because it focused
on the prosecution’s characterization of other-crimes evidence while the original claim focused on
the trial court’s jury instructions related to other-crimes evidence; amended Claim Six related back
to the original only with respect to claims alleging ineffective assistance of counsel with respect to
jury instructions and the admission of competency exam evidence because, although the amended
claims involved different actors (trial counsel in the amended claim and the court in the original
claim), the underlying facts were the same and only the legal theory changed; amended Claim Eight
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related back because it merely clarified the original claim by specifying the competency exam at
issue; and amended Claim Ten did not relate back because it raised ineffective assistance of
appellate counsel issues and none of the original claims discussed issues on appeal.

12) Hairston v. Paskett, 2008 WL 4889713 at *1-2 (D. Idaho Nov. 12, 2008).  Hairston’s habeas
petition was filed within the one-year statute of limitations, but did not include the claim at issue,
that “the denial of adequate defense experts, including mitigation specialists, deprived [him] of his
constitutional rights to such an expert under the Fifth, Sixth, Eighth and Fourteenth Amendments.” 
The petition did include a broadly pled ineffective assistance of counsel claim, which argued, in part,
that “the court refused [petitioner’s] request for a court funded mitigation specialist to assist him in
investigating, gathering and presenting mitigation evidence at the sentencing hearing.”  The district
court, relying on Mayle v. Felix, 545 U.S. 644 (2005), held that Hairston’s new claim “related back”
because both claims arose from the same conduct, transaction, or occurrence: the trial court's denial
of counsel's request for funds to retain a mitigation specialist.  The court explained that, “whether
the legal theory is based upon the Sixth Amendment right to counsel or the Fourteenth Amendment
right to adequate resources for an indigent defendant,” “[t]he claims share a common core of
operative facts, and relation back is appropriate.” (quotation omitted).  The court also noted that
while “new factual allegations add[ed] specificity” to Hairston’s assertion of prejudice, this was “a
permissible amplification” of the more general argument in the petition that, but for counsel’s
failures, “evidence would have been presented to the sentencer which would, to a reasonable
likelihood, have persuaded the sentencer that the death sentence was not warranted.” 

13) Solomon v. United States, 2008 WL 5331860 at *16 (S.D. Ohio Dec. 19, 2008).  In this § 2255
proceeding, the district court refused to allow petitioner to amend his claim that counsel was
ineffective in pretrial investigation and plea negotiations with an allegation that counsel was
ineffective in failing to negotiate a conditional guilty plea. The court determined that the latter added
“a new dimension, to wit, an assertion that a conditional guilty plea would have been possible if
counsel had prepared and negotiated effectively,” whereas “[a] general claim of ineffectiveness in
pretrial preparation does not encompass that assertion.” The court explained that “[a]n attorney may
render ineffective assistance in many ways prior to trial; a general assertion of ineffectiveness in that
stage of the proceedings does not give the Government notice of what deficiency is actually being
asserted and thus does not serve the purpose of the pleading rules.  The court therefore found the
claim barred by the statute of limitations.”

14) West v. Dickinson, 2012 WL 5308061 (E.D. Cal. Oct. 29, 2012).  In this non-capital case from
California, the district court granted petitioner’s motion for leave to file a third amended federal
habeas petition, finding that although the claims petitioner sought to add did not relate back to his
second amended petition, they did relate back to his initial and first amended petitions.  The initial
petition was timely filed and presented five claims; approximately one week later, petitioner filed
a first amended petition raising the same five claims; thereafter, he filed a second amended petition,
with leave from the court, which raised eight claims and included some, but not all, of his five
original claims for relief.  After the state answered and petitioner obtained several extensions of time
to file a traverse, he eventually filed a request for leave to file a third amended petition so that he
could “add two claims that were not included in his second amended petition, but were included in
his original and first amended federal habeas petitions.” 2012 WL 5308061 at *2. The sate objected
on the ground that the two proposed claims would not relate back because “petitioner abandoned
these two claims by not including them in his second amended federal habeas petition.”  Id. at *5. 
The district court disagreed.  First, the court noted that “[o]ne of the primary concerns in applying
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the relation back doctrine under Rule 15(c) is to ‘ensur[e] that the non-moving party has sufficient
notice of the facts and claims giving rise to the proposed amendment.’” Id. (quoting Anthony v.
Cambra, 236 F.3d 568, 576 (9th Cir. 2000)).  Since petitioner did include the two claims in his
original petition, the state had the requisite notice, and the claims “would clearly seem to relate back
to [the] original petition.” Id.  Second, the court rejected the state’s abandonment argument, finding
that “it is not clear that the pro se petitioner intended to abandon two of the claims for relief raised
in his original and first amended federal habeas petitions when he filed his second amended federal
habeas petition with the court.”  Id.  Next, the court found that, “[u]nlike the cases relied upon by
respondent, petitioner’s original habeas petition was never dismissed (with or without prejudice) and
this case has remained active.”  Id. at *6.  Finally, the court found that while the state would suffer
some prejudice from an amendment because it would have to file another response, petitioner’s
amendment to renew the two claims would not be necessarily futile.  Considering all of these factors,
the court determined that petitioner should be granted leave to amend.

15) Nickels v. Conway, 2013 WL 4403922 (W.D.N.Y. Aug. 15, 2013).  In this New York depraved
indifference murder case, the district court held that petitioner’s proposed amendments raising
claims of ineffective assistance of appellate counsel related back to his original petition, and granted
petitioner’s request for stay and abeyance. On direct appeal, petitioner argued, among other things,
that the evidence was legally insufficient to establish his guilt beyond a reasonable doubt.  The
appellate court found that this claim was unpreserved.  Petitioner then sought federal habeas relief. 
His original petition raised the legal insufficiency claim, and he later moved to amend his petition
to include two additional claims that:  (1) appellate counsel was ineffective in failing to argue that
trial counsel was ineffective for failing to preserve the legal insufficiency claim; and, (2) appellate
counsel was ineffective in failing to urge the appellate court to exercise its interest-of-justice
jurisdiction to review the unpreserved claim of legal insufficiency.  The district court held that each
new claim “simply adds a new legal theory, connected to the same operative facts as originally
alleged.” 2013 WL 4403922 at *3.  “Accordingly,” the court concluded, “the proposed new claims
‘relate back to the original petition for purposes of Rule 15(c) and are not untimely.”  Id.  

16) Raygosa v. Beard, 2014 WL 223087 (S.D. Cal. Jan. 21, 2014).  In this California second degree
murder case, the district court held that petitioner’s proposed amendment to his pro se federal habeas
petition related back to his original petition because “[p]etitioner asserted almost identical claims
in the original petition and the FAP [first amended petition].  In the original petition, he argues that
his due process rights were violated when he was found guilty of a rule violation without sufficient
evidence. In the FAP, [p]etitioner argues that the [California Department of Corrections and
Rehabilitation’s] rule violation procedures denied him the ‘minimum procedures appropriate under
the circumstances and required by the due process clause.’”  2014 WL 223087 at *4.  Both petitions
were “tied to a common core of operative facts” and “the state had sufficient notice of the facts and
claims giving rise to the proposed amendments.” Id.    
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A. STATUTE OF LIMITATIONS 

11. STAY / ABEYANCE

COURT OF APPEALS CASES:

1) O’Connor v. United States, 133 F.3d 548, 550 (7th Cir. 1998).  The court vacated the district
court’s denial of petitioner’s §2255 motion on the ground that it was improperly filed during
the pendency of petitioner’s appeal of the denial of his motion for a new trial. The Seventh
Circuit agreed with petitioner that he had to file the §2255 motion when he did because the
statute of limitations was about to run out, and the appeal of the denial of his new trial motion
would not toll the statute. Thus, the court concluded that, in light of the AEDPA, when a
district court receives a new trial motion during the year after which a conviction becomes
final, it should ask the defendant whether he intends to file a §2255 motion. If the defendant
answers affirmatively, the court should defer ruling on the new trial motion until it has the
opportunity to consider all potential issues.

2) Tinker v. Hanks, 172 F.3d 990, 991 (7th Cir. 1999), cert. granted, judgment vacated,  531
U.S. 987 (2000) (remanding for further consideration in light of Artuz v. Bennett).  In the
course of discussing its interpretation of §2244(d)(2)’s “properly filed” language, the Seventh
Circuit noted that a federal habeas petition “can, in the discretion of the district judge, be
stayed pending the state appellate court’s decision on the prisoner’s [state post-conviction]
application.”

3) Zarvela v. Artuz, 254 F.3d 374 (2nd Cir. 2001) (amended op.), cert. denied sub nom.
Fischer v. Zarvela, 534 U.S. 1015 (2001).  In this non-capital case, the Second Circuit
reversed the district court’s dismissal of petitioner’s §2254 petition as untimely, holding that
the district court should have stayed petitioner’s initial, mixed federal petition and permitted
him to return to state court to exhaust available remedies, rather than dismissing the first
petition and requiring him to refile within the difficult time constraints imposed by §2244(d). 

The court began its analysis by noting that Rose v. Lundy was decided “before
Congress significantly altered habeas corpus procedure by imposing a one-year statute of
limitations and sharply limiting the grounds for second or successive petitions.  After
AEDPA, the procedure for accomplishing complete exhaustion merits reconsideration for
several reasons.”  254 F.3d at 379. The reasons, the court explained, include the fact that
“Lundy had no occasion to consider alternative procedures for accomplishing total exhaustion. 
The issue there was only whether the habeas court should proceed to adjudicate a mixed
petition[, and, in that case, the Supreme] Court never discussed whether dismissing a
petition’s unexhausted claims and staying its exhausted claims could provide an acceptable
alternative to dismissing the petition in its entirety.”  Id.  Additionally, “the enactment of
AEDPA has altered the context in which the choice of mechanics for handling mixed petitions
is to be made,” by adding serious consequences to the dismissal of mixed petitions in some
cases. 254 F.3d at 379.  The court also observed that “[s]taying the exhausted claims would
be a traditional way to ‘defer’ to another court ‘until’ that court has had an opportunity to
exercise its jurisdiction over a habeas petitioner's unexhausted claims,” which is what “Lundy
is primarily about.” 254 F.3d at 379-380.  In light of these considerations, the court concluded
as follows:

Like the Seventh and Ninth Circuits, we think that the enactment of AEDPA
warrants some adjustment in the pre-AEDPA requirement of Rose v. Lundy
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that mixed petitions be dismissed in their entirety.  What the Supreme Court
wanted to achieve, and what AEDPA reenforces, . . . is the assurance that a
district court will not grant relief on unexhausted claims.  That requirement
of Lundy can be met by dismissing only the unexhausted claims. As to the
exhausted claims, we think a district court should exercise discretion either
to stay further proceedings on the remaining portion of the petition or to
dismiss the petition in its entirety.  In many cases, a stay will be preferable,
see Duncan [v. Walker, 533 U.S. 167, 183 (2001)] (Stevens, J., with whom
Souter, J., joins, concurring in part and in the judgment) ("[T]here is no
reason why a district court should not retain jurisdiction over a meritorious
claim and stay further proceedings pending the complete exhaustion of state
remedies."), and . . . will be the only appropriate course in cases like
[petitioner]’s where an outright dismissal “could jeopardize the timeliness of
a collateral attack.”

254 F.3d at 380.
Having expressed its approval of staying petitions in appropriate cases, and after

acknowledging a need for measures designed to ensure that petitioners act expeditiously to
exhaust after the entry of a stay order, the court set forth the following guidelines:

[W]hen a district court, confronted with a mixed petition, elects to stay the
petition, it should explicitly condition the stay on the prisoner’s pursuing
state court remedies within a brief interval, normally 30 days, after the stay
is entered and returning to federal court within a similarly brief interval,
normally 30 days after state court exhaustion is completed. [footnote
omitted]  If either condition of the stay is not met, the stay may later be
vacated nunc pro tunc as of the date the stay was entered, and the petition
may be dismissed (unless the time the petitioner has taken to initiate
exhaustion in the state courts and to return to federal court after exhaustion
has not consumed more than the portion of the one-year limitations period
that remained when the habeas petition was initially filed).  
* * *
If a district court elects not to stay the exhausted claims and instead dismisses
the entire petition, it should normally include in the dismissal order an
appropriate explanation to a pro se petitioner of the available options and the
consequences of not following required procedures. For example, the
dismissal order might usefully advise the petitioner of his option to drop his
unexhausted claims and resubmit a petition containing only his exhausted
claims, or to exhaust his unexhausted claims in state court and then return to
federal court.  It would also be useful to alert the petitioner to the one-year
limitations period of AEDPA and to the fact that a portion of that period has
already elapsed.

254 F.3d at 381-382.
Applying these guidelines to petitioner’s case, the court concluded that “his petition

should have been stayed, with only the unexhausted claims dismissed.”  254 F.3d at 383. 

4) Delaney v. Matesanz, 264 F.3d 7, 15 n.5 (1st Cir. 2001).  In the course of upholding the
dismissal of petitioner’s §2254 petition as untimely, the First Circuit observed that “petitioner
perhaps could have improved his position by requesting that the district court stay, rather than
dismiss, Petition No. 1. [citations omitted].  We especially commend such an approach to the
district courts in instances in which the original habeas petition, though unexhausted, is timely
filed, but there is a realistic danger that a second petition, filed after exhaustion has occurred,
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will be untimely.” 

5) James v. Pliler, 269 F.3d 1124, 1127 (9th Cir. 2001).  The Ninth Circuit panel held that a
district court “presented with a petition for habeas review that includes exhausted and
unexhausted claims, must explain to a pro se petitioner that he can amend the petition by
deleting the unexhausted claims and proceed with only those that have been exhausted, rather
than suffering dismissal of the entire petition without prejudice.”  Additionally, referring to
its decision in Calderon v. United States District Court (Taylor), 134 F.3d 981 (1998), the
court noted that, on remand, the district court “may exercise its discretion in determining
whether to grant [petitioner] a stay [of his petition] while he attempts to exhaust the
unexhausted claims.”

6) Palmer v. Carlton, 276 F.3d 777, 781 (6th Cir. 2002).  In the course of affirming the district
court’s dismissal of petitioner’s §2254 petition as untimely, the Sixth Circuit panel observed
that the procedure for permitting petitioners to return to state court for exhaustion adopted by
the Second Circuit in Zarvela v. Artuz, 254 F.3d 374 (2nd Cir. 2001), “is eminently
reasonable.”  Unfortunately for petitioner, however, adoption of the Second Circuit’s
approach in this case would not have been enough to render his petition timely.

7) Dawson v. Roe, 2002 WL 74446 at *1 (9th Cir. Jan. 18, 2002) (unpublished). Applying its
decision in Tillema v. Long, 253 F.3d 494 (9th Cir. 2001), the Ninth Circuit vacated and
remanded the district court’s order dismissing petitioner’s second-in-time §2254 petition as
untimely.  The court found that, under Tillema, petitioner was entitled to equitable tolling
where his first petition was timely filed, but dismissed as mixed after the limitations period
had run, and the district court “did not advise [him] of the right to proceed only on the
exhausted claims, and denied his motion to hold the federal proceedings in abeyance while
he exhausted [his] claims.”  

8) Newell v. Hanks, 283 F.3d 827, 834 (7th Cir.  2002).  The Seventh Circuit found that the
district court had not erred in vacating its dismissal of petitioner’s first habeas petition, which
“effectively converted [the dismissal] into a stay,” while petitioner returned to state court to
exhaust his Brady claim.

9) Nowaczyk v. Warden, New Hampshire State Prison, 299 F.3d 69 (1st Cir. 2002). 
Describing this case as “the latest in a steady stream of cases involving the complex
procedural requirements that govern habeas corpus petitions filed under the [AEDPA],” 299
F.3d at 70-71, the First Circuit addressed the propriety of the district court’s dismissal of
petitioner’s §2254 petition “without prejudice.”  After a lengthy discussion of the unusual
procedural background of the case, and of the factors favoring and disfavoring the staying of
a pending habeas petition, the First Circuit held that, in this case, the district court abused its
discretion in dismissing petitioner’s “fully exhausted” §2254 petition merely because
petitioner simultaneously had a state post-conviction action pending on a separate claim.  The
court explained:

That [petitioner]’s claims were properly before the district court, ready for
adjudication, is critical to our decision. [Petitioner] urged prompt action. The
district court has an obligation to adjudicate claims . . . that are within its
statutory jurisdiction. Although the question is close, we conclude that the
court is entitled to delay decision on such claims when considerations of
comity and judicial economy would be served. However, something more
than related claims pending in state court is needed before the court may
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dismiss a fully-exhausted petition outright. Such dismissal has always been
difficult to square with the court’s obligation to exercise the jurisdiction
given it by Congress. AEDPA raises the stakes: its complex procedural
requirements heighten the risk that a dismissal without prejudice will, in
practice, result in a dismissal with prejudice, as happened here [due to the
expiration of the statute of limitations during the pendency of this appeal].

 299 F.3d at 83.  The court went on to remand petitioner’s §2254 petition “for decision on the
merits of the claims presented therein.”   299 F.3d at 83.

10) Hill v. Anderson, 300 F.3d 679, 682 (6th Cir. 2002).  In this Ohio capital case, the Sixth
Circuit dealt with an Atkins v. Virginia claim raised for the first time in federal habeas
proceedings.  The court noted that, “[t]hough the Ohio courts . . . have concluded that
[petitioner] is retarded, . . . and voluminous expert testimony supported that conclusion, . . .
[petitioner]’s retardation claim has not been exhausted or conceded [by the state].”  Finding
that the state courts should be given the first opportunity to address the Atkins claim, the court
concluded by adopting the approach to mixed petitions taken in Zarvela v.Artuz, 254 F.3d 374
(2nd Cir. 2001), and remanding to the district court with instructions to “dismiss [the] Atkins
claim to be considered by the state court and to stay [the] remaining claims pending
exhaustion of state court remedies.”  Additionally, to “ensure that [petitioner] does not draw
out his state court proceedings,” the district court was instructed to “condition the stay on
[petitioner]’s seeking relief from a state court on his Atkins claim within 90 days of the date
the mandate issues from this Court.”

11) Valerio v. Crawford, 306 F.3d 742, 771 (9th Cir. 2002) (en banc), cert. denied sub nom.
McDaniel v. Valerio, 538 U.S. 994 (2003). Having concluded that the district court was
wrong to dismiss three of petitioner’s claims as abusive, and having recognized the possibility
that some or all of those claims may be unexhausted, the court offered a few remarks about
the possibility on remand of holding the petition in abeyance to permit exhaustion:

In order to avoid exceeding the limitations period for the newly added claims,
the district court may, in its discretion, grant a stay and hold [the] petition in
abeyance during the pendency of the state court proceedings for these claims.
. . . If the district court declines to grant a stay, it must inform [petitioner]
that, absent equitable tolling, he will be time-barred under AEDPA on all of
his claims if he does not choose to dismiss his unexhausted claims in order
to proceed in federal court with his exhausted claims.

12) McIver v. United States, 307 F.3d 1327, 1332 n.2 (11th Cir. 2002).  In this §2255 case, the
Eleventh Circuit noted that where a petitioner files a §2255 motion which includes a request
for an out-of-time appeal as well as other claims for collateral relief, the district court’s “best
approach is to dismiss without prejudice or hold in abeyance the resolution of the remaining
collateral claims pending the direct appeal.”

13) Kelly v. Small, 315 F.3d 1063, 1069-1071 (9th Cir. 2002), cert. denied, 538 U.S. 1042
(2003).  Having concluded that the district court’s dismissal of petitioner’s §2254 petition as
mixed must be reversed to permit petitioner the option of deleting the two remaining
unexhausted claims, the court went on to states that, on remand, “the district court must
consider the alternative of staying the petition after dismissal of unexhausted claims, in order
to permit petitioner to exhaust those claims and then add them by amendment to his stayed
federal petition.”  After noting that circuit precedent authorizes district courts to stay federal
habeas cases, the court observed that “[t]he exercise of [this] discretion . . . is particularly
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appropriate when an outright dismissal will render it unlikely or impossible for the petitioner
to return to federal court within the one-year limitation period imposed by . . . §2244(d).”
After expressing its approval of the approach taken by the Second Circuit in Zarvela v. Artuz,
254 F.3d 374 (2nd Cir. 2001), the court noted that Zarvela “suggested that thirty days is
sufficient time for a petitioner to return to federal court following final action by the state
courts,” and declared that “[t]his seems reasonable.”

14) Crews v. Horn, 360 F.3d 146, 154 (3rd Cir. 2004).  Joining nearly every other circuit that
has addressed the issue, the Third Circuit held that district courts have discretion to stay
habeas proceedings involving mixed petitions in order to permit the petitioner to return to
state court to exhaust any previously unexhausted claims.  Following the Second Circuit’s
decision in Zarvela v. Artuz, 254 F.3d 374 (2nd Cir. 2001), the court held as follows:

[D]istrict courts have the discretion to stay mixed habeas corpus petitions but
. . ., as in this case, when an outright dismissal could jeopardize the
timeliness of a collateral attack, a stay is the only appropriate course of
action. [FN5] . . . If a habeas petition is stayed, the petitioner should be given
a reasonable interval, normally 30 days, to file his application for state post-
conviction relief, and another reasonable interval after the denial of that
relief to return to federal court . . . If a petitioner fails to meet either time-
limit, the stay should be vacated nunc pro tunc. 

In footnote 5, the court noted that it “diverge[d] from Zarvela in one respect”:  “We hold that
all of the petitioner’s claims should be stayed, and any claims that remain unexhausted after
the petitioner returns to federal court should be dismissed at that juncture. If the unexhausted
claims are dismissed initially subject to reinstatement, the petitioner might use the re-
submission as an opportunity to amend his petition to add new claims beyond the one-year
filing period . . . Our modification of the Zarvela rule will conserve judicial resources by
avoiding litigation over this issue.”

15) Olvera v. Giurbino, 371 F.3d 569 (9th Cir. 2004).  Reaffirming its holding in Kelly v. Small,
315 F.3d 1063 (9th Cir.2003), the court held that in appropriate circumstances, such as when
“‘an outright dismissal will render it unlikely or impossible for the petitioner to return to
federal court within the one-year limitation period,’” the district court should stay the petition
pending exhaustion.  371 F.3d at 573 (quoting Kelly, 315 F.3d at 1070).  Here, the district
court abused its discretion when it dismissed the mixed petition because petitioner had
requested dismissal without prejudice after the state alleged that that the petition was
unexhausted, and the district court had failed to rule on this request.  In addition, when eleven
days remained on the federal statute of limitations, petitioner moved the district court to stay
his petition while he exhausted his claims.  The court further noted that petitioner could not
have exhausted his claims in state court after the federal court dismissed his petition because
he received the order of dismissal after the limitations period expired.  

16) Underdahl v. Carlson, 381 F.3d 740, 744 (8th Cir. 2004).  Recognizing that “dismissal [of
petitioner’s mixed §2254 petition] without prejudice would jeopardize Mr. Underdahl’s
ability to seek later review in federal court because the statute of limitations expired during
the pendency of [his] habeas petition,” the Eighth Circuit remanded the case to the district
court “with instructions to allow the petitioner to withdraw his unexhausted claims and to
proceed to the merits of his exhausted claims.”  The court did not mention the pendency of
Rhines v. Weber, in which the Supreme Court has granted certiorari to consider the Eighth
Circuit’s refusal to permit district courts to stay habeas cases in order to permit exhaustion
of remaining state court remedies.
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17) Cassett v. Stewart, 406 F.3d 614, 622 (9th Cir. 2005), cert. denied sub nom. Schriro v.
Cassett, 546 U.S. 1172 (2006).  In this Arizona child molestation case, the Ninth Circuit noted
that, if the district court were to dismiss the petition on remand to permit petitioner to pursue
any available state remedy, a subsequent federal petition would be untimely due to the length
of time the case had already spent in federal court.  The court therefore instructed the district
court “to consider, consistent with Rhines [v. Weber, 544 U.S. 269 (2005),] whether to stay
the proceedings, hold in abeyance Cassett’s exhausted petition, and dismiss without prejudice
his unexhausted federal due process claim so that he can present it to the Arizona state
courts.” 

18) Jackson v. Roe, 425 F.3d 654, 661-662 (9th Cir. 2005).  In this non-capital California murder
and robbery case, the Ninth Circuit vacated the district court’s pre-Rhines v. Weber dismissal
of petitioner’s mixed §2254 petition “without prejudice,” and remanded for further
consideration in light of Rhines.  After canvassing its own pre-Rhines case law on stay-and-
abeyance procedures and noting that the Supreme Court had not commented on them in
Rhines, the court concluded that the district court’s approach to petitioner’s case had been
inconsistent with the standards subsequently prescribed by the Supreme Court. Noting that
the district court rejected petitioner’s request for a stay because petitioner had not shown
“extraordinary circumstances” to justify his request, the Ninth Circuit held that “the
application of an ‘extraordinary circumstances’ standard does not comport with the ‘good
cause’ standard prescribed by Rhines.”  The court also determined that the magistrate judge’s
observation at the time petitioner’s request for a stay was under consideration that he
“presently sees no reason” for petitioner’s failure to exhaust should not be taken as a finding
that petitioner’s could not demonstrate “good cause” under Rhines, but was instead better
construed as “invit[ing] Jackson to submit his reasons to the court.” 

19) Rasberry v. Garcia, 448 F.3d 1150, 1154 (9th Cir. 2006).  In the course of affirming the
district court’s dismissal of petitioner’s second-in-time §2254 petition, the Ninth Circuit
rejected petitioner’s contention that a federal court faced with a petition containing only
unexhausted claims is obligated to alert the petitioner to the existence of exhausted claims
apparent from the record.  The court explained:

District courts have the discretion to hold a mixed petition in abeyance
pending exhaustion of the unexhausted claims. We decline to extend that rule
to the situation where the original habeas petition contained only
unexhausted claims, but the record shows that there were exhausted claims
that could have been included. Such an extension would result in a heavy
burden on the district court to determine whether a petitioner who files a
petition that on its face is unexhausted may have other exhausted claims that
could have been raised. Once a district court determines that a habeas
petition contains only unexhausted claims, it need not inquire further as to
the petitioner’s intentions. Instead, it may simply dismiss the habeas petition
for failure to exhaust.

20) Dolis v. Chambers, 454 F.3d 721, 723 (7th Cir. 2006).  In this order denying the state’s
petition for rehearing, the Seventh Circuit explained its treatment of the district court’s order
dismissing petitioner’s §2254 petition without prejudice as a final, appealable judgment.  The
court acknowledged its holding in Moore v. Mote, 368 F.3d 754 (7th Cir. 2004), that “a
district court’s order dismissing a petition for a writ of habeas corpus with leave to refile after
the prisoner exhausted his state court remedies was not a final judgment, and thus we had no
jurisdiction over the appeal,” but found this case to be a “‘special circumstance’ where a
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dismissal without prejudice is effectively final.”  The court explained that due to expiration
of the limitations period, the petitioner in this case –  unlike in Mote –  stood to lose the ability
to re-file a timely §2254 petition as soon as the district court’s dismissal took effect, such that
the order “became effectively final at the moment when the one-year federal limitations period
expired.”

21) Schriver v. Terhune, 2006 WL 3147259 at *2 (9th Cir. Nov. 2, 2006) (unpublished).  The
Ninth Circuit vacated the district court’s dismissal of the §2254 petition in this non-capital
case as untimely and remanded for consideration under Rhines v. Weber, 544 U.S. 269 (2005). 
Petitioner, proceeding pro se, originally filed a mixed petition, then filed a “Motion to
Dismiss Without Prejudice and Leave to Exhaust Remedies in Lower Court.”  Although
petitioner subsequently completed his state court litigation and returned to federal court with
fully exhausted claims before the district court ruled on his exhaustion motion, the district
court eventually dismissed the first petition as mixed, then rejected the fully exhausted version
as untimely.  Rejecting this approach, the Ninth Circuit explained as follows:

Despite Schriver’s inartful language, the district court should have
recognized his clear request for a stay of his petition pending exhaustion of
his unexhausted claims and construed his motion to dismiss accordingly.
Viewed through the lens of Rhines, it was error for the district court to
dismiss the petition without considering the stay-and-abeyance option, and
we must remand for a determination of whether Schriver would have been
entitled to this relief

22) Robbins v. Carey, 481 F.3d 1143, 1149 (9th Cir. 2007).  The Ninth Circuit held that a district
court is not required to consider sua sponte the option of staying and abeying a pro se habeas
petition in the absence of a request that it do so by the petitioner, because “such a requirement
would conflict with Pliler v. Ford, 542 U.S. 225 (2004), and Rhines v. Weber, 544 U.S. 269
(2005).”  2007 WL 725701 at *1. The panel also added that, “[t]o the extent Kelley v. Small[,
315 F.3d 1063 (9th Cir. 2003),] and its progeny suggest otherwise, those cases are overruled.” 

23) Ellison v. Rogers, 484 F.3d 658, 662 (3rd Cir.), cert. denied, 552 U.S. 957 (2007).  The
Third Circuit affirmed the district court’s denial of petitioner’s request to stay his federal
proceedings, finding that petitioner lacked good cause for failing to exhaust his ineffective
assistance of counsel claims in state post-conviction proceedings.  The Third circuit explained
that although these claims were dismissed when petitioner raised them on direct appeal, the
state appellate court “told him explicitly that the dismissal ... was without prejudice, and that
he could pursue his constitutional claims in an application for post-conviction relief. He
cannot, therefore, demonstrate that he had good cause for failing to pursue those claims
through the state post-conviction process. Accordingly, ...  the District Court did not abuse
its discretion in rejecting Ellison’s request for a stay and abeyance while he exhausted his
state court remedies.”

24) Wooten v. Kirkland, 540 F.3d 1019, 1024 (9th Cir. 2008), cert. denied sub nom. Wooten v.
Horel, 556 U.S. 1285 (2009).  The Ninth Circuit affirmed the district court’s decision to
dismiss petitioner’s §2254 petition “without prejudice” rather than staying the petition
pursuant to Rhines v. Weber, 544 U.S. 269 (2005), to permit exhaustion of a previously
unexhausted “cumulative error” claim.  Petitioner contended that “good cause” for his failure
to exhaust the claim existed because he had been “under the impression” that his direct appeal
counsel had raised all of his claims before the California Supreme Court.  The Ninth Circuit
found this insufficient:
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To accept that a petitioner’s “impression” that a claim had been included in
an appellate brief constitutes “good cause” would render stay-and-obey
orders routine. Indeed, if the court was willing to stay mixed petitions based
on a petitioner’s lack of knowledge that a claim was not exhausted, virtually
every habeas petitioner, at least those represented by counsel, could argue
that he thought his counsel had raised an unexhausted claim and secure a
stay. Such a scheme would run afoul of Rhines and its instruction that district
courts should only stay mixed petitions in “limited circumstances.”  ¶ 
Additionally, were we to endorse such a broad interpretation of “good cause”
that allowed for routine stays of mixed petitions, we would also be
undermining the goals of AEDPA. 

The court went on to hold that “the district court did not abuse its discretion by concluding
that Wooten did not have ‘good cause’ for his failure to exhaust his cumulative error claim.” 

25) Heleva v. Brooks, 581 F.3d 187 (3rd Cir. 2009). A majority of the Third Circuit panel
vacated the district court’s order dismissing petitioner’s §2254 petition and denying his
request for stay and abeyance, and remanded for a determination of whether petitioner could
satisfy the stay and abeyance factors prescribed by Rhines v. Weber, 544 U.S. 269 (2005).
Petitioner filed his petition, which contained only unexhausted claims, and sought a stay
because he believed he had only one day remaining on his federal limitations period and
lacked confidence that he would be able to meet that deadline in the event his state post-
conviction appeal ended unsuccessfully. The district court, however, denied a stay and
dismissed the petition on the ground that “Rhines confines the availability of stay-and-
abeyance solely to mixed petitions.” 581 F.3d at 191. The Third Circuit majority rejected this
view as failing to account for the Supreme Court’s approval of “protective” petitions
accompanied by stay requests in Pace v. DiGuglielmo, 544 U.S. 408 (2005), observing that
“[t]he [Supreme] Court recommended this course of action without any mention that it could
apply only to a mixed petition,” and that “a prisoner could be equally subject to the dilemma
described in Pace, whether his proposed AEDPA petition was mixed or contained only
unexhausted claims. Thus Pace seems to open the door to utilizing the stay-and-abeyance
procedure in at least some limited circumstances beyond the presentation of a mixed petition.”
Id.. Before remanding to the district court for analysis of his stay request under Rhines, the
majority also noted that petitioner appeared to have miscalculated the time remaining on his
limitations period by failing to credit himself thirty days for the time during which he could
have filed a petition for certiorari in the Pennsylvania Supreme Court. Given this additional
time, the majority observed, “the fear Heleva cites as good cause for his stay request ... is not
necessarily credible.” 581 F.3d at 192.

26) Valdovinos v. McGrath, 598 F.3d 568 (9th Cir. 2010), cert. granted, judgment vacated sub
nom. Horel v. Valdovinos, 562 U.S. 1196 (2011) (remanding for further consideration in light
of Harrington v. Richter, 562 U.S. 86 (2011)), on remand, 423 Fed.Appx. 720 (9th Cir.
2011) (adhering to prior judgment upholding authorization of amendment, then affirming
denial of habeas relief). Before granting relief on petitioner’s Brady v. Maryland claim in this
non-capital California murder case, the Ninth Circuit upheld the district court’s decision
permitting amendment of the petition despite a nine-month delay between the lower court’s
order staying the proceedings to permit exhaustion, and petitioner’s filing of a state habeas
petition presenting his then-new evidence.  The court explained that the district court’s stay
order had been entered before Rhines v. Weber, and had not included a specific time limit. 
The court also noted the district court’s findings that petitioner had not been dilatory, and
lacked any incentive to delay the case.
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27) Thompson v. Frank, 599 F.3d 1088 (9th Cir. 2010) (per curiam).  The Ninth Circuit
dismissed the State of Hawaii’s appeal of the district court’s order staying petitioner’s §2254
petition pending exhaustion for lack of jurisdiction.  After setting out the three requirements
of “the collateral order rule’s exacting standard,” the court held that “[i]n this case, the third
requirement is not satisfied.”  599 F.3d at 1090.  The court explained that “[a] district court
order staying proceedings to allow a state habeas petition to exhaust claims in state court is
reviewable on appeal after final judgment,” and that “any error that the district court made in
determining whether certain claims had been exhausted can be remedied fully on appeal from
the final judgment.” Id. The court went on to conclude that it lacked jurisdiction and
dismissed the state’s appeal.

28) Howard v. Norris, 616 F.3d 799 (8th Cir. 2010).  The Eighth Circuit dismissed the state’s
appeal of the district court’s stay and abeyance order for lack of jurisdiction in this Arkansas
capital case.  Emphasizing that the state was not challenging the district court’s application
of any of the three criteria prescribed by Rhines v. Weber, 544 U.S. 269 (2005), but had
instead attacked only the district court’s determination that the claims petitioner proposed to
present to the state courts were not necessarily procedurally barred, the Eighth Circuit held
that the state’s appeal failed the third requirement of the collateral order doctrine.  “Because
[the procedural default status of petitioner’s claims] can be addressed on appeal after final
judgment,” the court explained, “this interlocutory appeal does not satisfy the requirements
of the collateral order doctrine.” 616 F.3d at 803.

29) Price v. Pierce, 617 F.3d 947 (7th Cir. 2010), cert. denied, 563 U.S. 942 (2011).  After
determining that petitioner’s motion for DNA testing under Illinois Statute 725 ILCS 5/116-3 
did not constitute an “application for state post-conviction or other collateral review”
sufficient to toll the federal habeas limitations, the Seventh Circuit added that its decision

should not have the unintended consequence of forcing prisoners to choose
between pursuing habeas corpus relief in federal court or DNA testing in
state court. ... [A] prisoner who wishes to pursue both federal habeas relief
and move for DNA testing under § 116-3 may timely file his or her habeas
petition and then move to stay the federal proceedings while the Illinois
courts consider the DNA testing motion.  Although a motion under § 116-3
is not a collateral review of a judgment and therefore does not toll AEDPA's
statute of limitations, the principles of comity, finality, and federalism should
strongly militate in favor of staying a prisoner’s federal habeas petition while
Illinois courts have an opportunity to consider the prisoner's § 116-3 motion,
and where appropriate, subsequent collateral attack on the underlying
judgment.

617 F.3d at 954-55 (citations omitted).

30) Purvis v. United States, 662 F.3d 939 (7th Cir. 2011).  The Seventh Circuit reversed the
district court’s dismissal of petitioner’s § 2255 challenge to his career offender sentence as
untimely and successive and remanded for further proceedings.  Petitioner originally raised
the sentencing claim in a § 2255 motion containing various other challenges.  Although the
claim was not then ripe because the underlying state court convictions remained in force, he
asserted it anyway to avoid the possibility of untimeliness.  He also alerted the federal district
court to the fact that a state court challenge to one of the underlying convictions was pending,
and that state authorities had agreed that the conviction should be vacated.  Petitioner further
requested that the district court stay the § 2255 motion until the state court action was
concluded, at which time his challenge to the federal sentence enhancement would become
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ripe for adjudication.  The district court refused the stay and denied the § 2255 motion.
Relying on Johnson v. United States, 544 U.S. 295 (2005), the Seventh Circuit found

that petitioner had been diligent in his efforts to secure vacatur of the state court conviction
used to enhance his federal sentence, and that the state court order setting aside that
conviction constituted a new “fact” entitling him to a new one year period in which to seek
relief from the federal sentence. The court went on to hold that the district court, which had
been made aware of the pendency and agreed upon outcome of the state court litigation,
“erred to the extent it concluded that a stay was improper because Purvis’s career-offender
claim was unripe.”  662 F.3d at 946.

31) Blake v. Baker, 745 F.3d 977 (9th Cir.), cert. denied, 135 S.Ct. 128 (2014).  The Ninth
Circuit reversed the district court’s order denying petitioner’s request to stay the § 2254
proceedings in this Nevada capital case and hold the petition in abeyance pending exhaustion
of a newly developed claim that trial counsel was ineffective for failing to develop and present
mitigating evidence.  In support of his request for stay and abeyance, petitioner contended that
state post-conviction counsel’s ineffectiveness in failing to discover trial counsel’s
ineffectiveness constituted “good cause” under Rhines v. Weber, 544 U.S. 269 (2005).  The
district court rejected that contention as “‘too generic,’” 745 F.3d at 979, and “held that, as
a matter of law, ineffective assistance of postconviction counsel can never constitute good
cause under Rhines,” id. at 981. 

On appeal, the Ninth Circuit found that the “district court doubly erred: first, by
measuring good cause by considering only how often the type of good cause Blake asserted
could be raised; and second, by holding categorically that post-conviction IAC could never
constitute good cause.” 745 F.3d at 981.  The court went on to observe that, “[w]hile a bald
assertion cannot amount to a showing of good cause, a reasonable excuse, supported by
evidence to justify a petitioner’s failure to exhaust, will.” Id. at 982.  After a brief review of
the  showing petitioner had made – which included expert reports and witness declarations
detailing severe abuse, brain damage, and psychological disorders – the Ninth Circuit held
that “the district court abused its discretion in concluding that Blake had failed to establish
good cause for his failure to exhaust.” Id. at 983; see also id. (“Blake’s showing of good cause
was not a bare allegation of state postconviction IAC, but a concrete and reasonable excuse,
supported by evidence that his state post-conviction counsel failed to discover, investigate,
and present to the state courts the readily available evidence of Blake’s abusive upbringing
and compromised mental condition.”).  The Ninth Circuit further observed that its “holding,
that IAC by post-conviction counsel can be good cause for a Rhines stay, is consistent with
and supported by ... Martinez v. Ryan, 566 U.S. 1 (2012).”  Id.  The court explained:

We believe that good cause under Rhines, when based on IAC, cannot be any
more demanding than a showing of cause under Martinez to excuse state
procedural default. Unlike a successful showing of cause under Coleman [v.
Thompson, 501 U.S. 722 (1991),] and Martinez, an IAC-based showing of
good cause under Rhines only permits a petitioner to return to state court –
not bypass the state court as would be the case under Coleman – to exhaust
his unexhausted claims. Because a Rhines stay and abeyance does not
undercut the interests of comity and federalism embedded in our habeas
jurisprudence, a Rhines petitioner arguing IAC-based good cause is not
required to make any stronger a showing of cause than a Coleman/ Martinez
petitioner.

745 F.3d at 983-84 (citing Martinez) (footnote omitted).

32) Doe v. Jones, 762 F.3d 1174 (10th Cir. 2014), cert denied, 135 S.Ct. 1424 (2015).  A
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majority of the Tenth Circuit panel joined the Third and Seventh Circuits in holding that a
stay of federal habeas proceedings pursuant to Rhines v. Weber, 544 U.S 269 (2005), is not
foreclosed merely because the federal petition presents exclusively unexhausted claims, and
is therefore not “mixed.”  See 762 F.3d at 1181 (“Whether they have mixed or unmixed
petitions, petitioners with little chance of exhausting their claims in state court and returning
to federal court before the limitations period runs should not be foreclosed from the very
mechanism designed to protect against such risk if they can satisfy the Rhines standards.”).
The court went on to affirm the denial of a stay in this case, however, on the ground that, if
it were to prove “substantial,” petitioner’s actual innocence contention – presently pending
in Oklahoma post-conviction proceedings – would permit him to invoke the exception to the
limitations period recognized in McQuiggen v. Perkins, 569 U.S. 383 (2013).  Id. at 1182; see
also id. at 1183 (“McQuiggin thus eliminated petitioner’s tight-timeline predicament, and he
no longer has good cause within the meaning of Rhines for his failure to first exhaust his
claims in state court before seeking federal court action.”). 

33) Mitchell v. Valenzuela, 791 F.3d 1166 (9th Cir. 2015).  In this California non-capital murder
case, the Ninth Circuit held that when a habeas petitioner’s motion for stay and abeyance is
“dispositive as to the unexhausted claims” – i.e., when its resolution will dictate a choice
between abandonment of the claims or forfeiture of the opportunity to refile a timely federal
habeas petition following dismissal “without prejudice” – “a magistrate judge is without
authority to ‘hear and determine’ such a motion, but rather must submit a report and
recommendation to the district court.”  791 F.3d at 1167.  See also Bastidas v. Chappell, 791
F.3d 1155 (9th Cir. 2015) (applying Mitchell rule where petitioner sought stay and abeyance
to facilitate exhaustion of claim not already part of his federal petition).

34) Mena v. Long, 813 F.3d 907, 908 (9th Cir. 2016).  In this California child sexual abuse case,
the Ninth Circuit joined the Third, Seventh, and Tenth Circuits in holding that the stay-and-
abeyance procedure authorized by Rhines v. Weber, 544 U.S. 269 (2005), “is not limited to
mixed petitions, and a district court may stay a petition that raises only unexhausted claims.”

35) Wood v. McCollum, 833 F.3d 1272 (10th Cir. 2016).  With the agreement of both parties,
the Tenth Circuit reversed the “district court’s hybrid dismissal of Wood’s § 2254 petition”
– in which the lower court purported to deny all of petitioner’s exhausted claims on the merits
while dismissing his lone unexhausted claim “without prejudice” – and remanded the case for
disposition “in a manner consistent with Moore [v. Schoeman, 288 F.3d 1231 (10th Cir.
2002)].” 833 F.3d at 1274.  Before making clear that the approach taken by the district court
“is specifically foreclosed by” Moore, the Tenth Circuit outlined the options available to a
court faced with a mixed petition:

A district court confronted with a mixed petition may either “(1) dismiss the
entire petition without prejudice in order to permit exhaustion of state
remedies, or (2) deny the entire petition on the merits.” Moore v. Schoeman,
288 F.3d 1231, 1235 (10th Cir. 2002). The court may also permit the
petitioner to delete the unexhausted claim from his petition and proceed only
on the exhausted claims, Rose v. Lundy, 455 U.S. 509, 510 (1982), or, if the
equities favor such an approach, it may stay the federal habeas petition and
hold it in abeyance while the petitioner returns to state court to exhaust the
previously unexhausted claims, Rhines v. Weber, 544  U.S. 269, 279 (2005).

833 F.3d at 1273. 

36) Dixon v. Baker, 847 F.3d 714 (9th Cir. 2017).  The Ninth Circuit reversed the district court’s
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decision to dismiss the “mixed” § 2254 petition in this Nevada attempted murder case and
remanded with instructions to stay the federal proceedings while petitioner exhausts his state
remedies.  Whereas the district court had refused to stay the federal case on the ground that
petitioner had not shown “good cause” for his failure to exhaust his claims, as required by
Rhines v. Weber, 544 U.S. 269 (2005), the Ninth Circuit held that the complete absence of
counsel to assist petitioner during his state post-conviction proceedings was sufficient to
satisfy that requirement.  847 F.3d at 720 (“[A] petitioner has been found to demonstrate
‘good cause’ where he meets the good-cause standard announced in Martinez v. Ryan, 566
U.S. 1 (2012).”).  “A petitioner who is without counsel in state postconviction proceedings,”
the court added, “cannot be expected to understand the technical requirements of exhaustion
and should not be denied the opportunity to exhaust a potentially meritorious claim simply
because he lacked counsel.” Id. at 721.  After noting the state’s concession that petitioner had
“not engaged in ‘intentionally dilatory litigation tactics,’” and finding that “[a]t least one of
[his] unexhausted claims appears on its face to not be ‘plainly meritless,’” the Ninth Circuit
concluded that all of the requirements for a stay under Rhines had been met.  Id. at 722. 
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A. STATUTE OF LIMITATIONS 

11. STAY / ABEYANCE

DISTRICT COURT CASES:

1) Rowland v. Calderon, C-94-3037-EFL (N.D.Cal. April 21, 1997).  The court granted leave to
amend the petition to delete unexhausted claims and stayed the federal proceedings during
exhaustion of state remedies.

2) Parker v. Johnson, 988 F.Supp. 1474, 1475-76 (N.D.Ga. 1998).  The court also held that, pursuant
to §2244(d)(2), a properly filed application for state collateral review tolls the statute of limitations
with respect to all claims both exhausted on direct appeal and unexhausted. In this case, petitioner
never sought direct review, and his conviction became final on February 21, 1996. On April 23, 1997
-- the last day of the grace period – petitioner filed a petition containing both exhausted and
unexhausted claims. Thus, were the court to dismiss the petition as mixed all of the exhausted claims
in the petition would be instantly time-barred. Rather than bringing about this drastic result, the court
held the petition in abeyance for 45 days to allow petitioner to amend in order to delete the
unexhausted claims, and informed petitioner that he could seek state habeas review of those claims,
but would be time-barred from subsequently seeking federal review.

3) Kethley v. Berge, 14 F.Supp.2d 1077, 1078 (E.D.Wis. 1998).  The court dismissed petitioner’s
§2254 petition, which had been dormant in the federal district court for three years, for failure to
exhaust all available state remedies. However, citing the possibility that petitioner would be time
barred by the statute of limitations if he returned to federal court after exhaustion, the court allowed
petitioner to “retain the benefit of the present case number and filing date when his file is reopened.”

4) Rushing v. Booker, 2005 WL 1529623 at *3 (E.D.Mich. June 28, 2005).  The district court refused
to hold petitioner’s §2254 petition – which contained only one claim, which was unexhausted – in
abeyance while petitioner exhausted the claim.  However, the court did grant prospective tolling.
Petitioner had sought state collateral relief, but the state court had dismissed his application without
prejudice and appointed counsel to refile the application; appointed counsel thereafter withdrew, and
petitioner was awaiting new counsel.  The district court noted that petitioner had promptly filed his
state court motion and that state remedies remained available.  The district court further observed
that “[t]he timing problems are not of [p]etitioner’s making, but are rather the result of the trial court
dismissing the Motion for Relief from Judgment without prejudice, instead of simply allowing newly
appointed counsel to amend or supplement the motion.” Relying upon Hargrove v. Brigano, 300
F.3d 717 (6th Cir. 2002), the district court held the federal statute of limitations is tolled from the
date petitioner filed his §2254 petition until the time petitioner returns to federal court to pursue
habeas corpus relief, provided petitioner files a Motion to Expedite Appointment of Substitute
Counsel in the state court within 14 days of the court’s order and he files a Motion for Relief from
Judgment in the state court within 60 days of the order appointing or denying substitute counsel. 
Further, petitioner must return to federal court within 30 days of exhausting his state court remedies. 

5) Bader v. Warden, 2005 WL 1528761 at *7-8 (D.N.H. June 29, 2005), aff’d, 488 F.3d 433 (1st Cir.
2007).  In the course of denying relief in this non-capital murder case, the district court refused to
stay the petition to allow petitioner to exhaust a claim not appearing in the petition because petitioner
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did not make a “protective” filing, taking the case outside the situation in Rhines v. Weber, 544 U.S.
269 (2005).  Discussing Rhines’ endorsement of a stay when a petitioner shows good cause for not
exhausting the claim and the claim is meritorious, the district court noted the observation in Pace
v. DiGuglielmo, 544 U.S. 408 (2005), that good cause may arise out of reasonable confusion
regarding whether the claim was time barred.  The district court further explained that “[t]he
meaning of ‘good cause’ in this context has not otherwise been developed through case law, although
cause has been addressed as part of the showing to excuse procedural default.”  The district court
went on to apply the definition of cause in the procedural default context to determine that
petitioner’s “cause” – ineffective assistance of counsel – had not been exhausted in the state courts;
therefore, petitioner did not establish good cause for his failure to exhaust the claim.  Addressing
whether petitioner’s unexhausted claim was meritorious, the district court explained that it would
likely be barred by the statute of limitations and “would likely be meritless on that ground.”  

6) Taylor v. McKee, 2005 WL 1654027 (W.D.Mich. July 12, 2005).  The district court stayed
petitioner’s §2254 petition while he returned to state court to exhaust his claims.  The court ordered
petitioner to return to state court within 30 days of its order and to return to federal court no later
than 30 days after the state court’s final decision.

7) Jones v. Conway, 2005 WL 1660704 (N.D.N.Y. July 14, 2005).  Relying upon Zarvela v. Artuz, 254
F.3d 374 (2nd Cir. 2001), the district court granted petitioner’s motion to stay his §2254 petition in
light of the pendency of his state court writ of error coram nobis, since dismissal of the federal
petition would jeopardize his ability to timely file a renewed petition.  However, the court
conditioned the stay upon the following: within 30 days of the resolution of petitioner’s state court
proceedings, petitioner must advise the district court in writing of the outcome of the state
proceedings, and if the state court has not decided his claims within 60 days, then petitioner must
apprise the federal court as such and every subsequent 60 day period thereafter.

8) Williams v. Trombley, 2005 WL 1861930 (E.D.Mich. Aug. 2, 2005).  Noting that a prisoner may
file only one habeas petition pursuant to §2244(b), and that the outright dismissal of the petition may
result in preclusion of consideration of petitioner’s claims due to the expiration of the statute of
limitations, the district court granted petitioner’s motion to stay and hold in abeyance his §2254
petition for relief from his involuntary manslaughter conviction to facilitate exhaustion of state
remedies.  The court conditioned the stay and abatement upon petitioner initiating state post-
conviction remedies within sixty days of the court’s order and returning to federal court within sixty
days of exhausting state court remedies.  

9) Foye v. Cathel, 2005 WL 2009898 (D.N.J. Aug. 16, 2005).  Citing Crews v. Horn, 360 F.3d 146
(3rd Cir. 2004), the court granted petitioner’s motion to stay his §2254 petition, which petitioner
termed a “placeholder,” and hold it in abeyance pending the exhaustion of his challenges to his non-
capital murder conviction in state court.  The court ordered petitioner to file his state post-conviction
relief application within 30 days of this order and to return to federal court within 30 days after the
denial of such relief.

10) Harris v. Beard, 393 F.Supp.2d 335, 339 (E.D. Pa. 2005).  The district court dismissed petitioner’s
§2254 petition without prejudice in this Pennsylvania capital case.  Previously, the district court had
ordered that the petition be held in suspense for six months pending the exhaustion of state remedies. 
Although petitioner’s state application was still pending, the court sua sponte considered whether
to maintain in suspension or dismiss the application based on Granberry v. Greer, 481 U.S. 129
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(1987), and Long v. Wilson, 393 F.3d 390 (3rd Cir. 2004).  Citing Rhines v. Weber, 544 U.S. 269
(2005), and Pace v. DiGuglielmo, 544 U.S. 408 (2005), the district court held petitioner could not
show good cause to file a protective petition in federal court because he did not have the “requisite
‘reasonable confusion’ contemplated by Pace” and his state application appeared timely under state
law.  Petitioner argued that he was reasonably uncertain about the timeliness of his state petition
because (1) judicial and statutory law governing timeliness of habeas petitions could adversely
change post-dismissal of his federal petition and (2) the state court or the federal court could sua
sponte find his state application or his federal petition untimely.  The district court rejected these
arguments because they are based on speculation, which would render the “good cause” requirement
of Rhines meaningless, and if the state court rejected the application as untimely, it would be plain
error.

11) Poindexter v. Renico, 2005 WL 2417623 (E.D. Mich. Sept. 30, 2005).  Recognizing that a dismissal
could result in a subsequent habeas petition being barred by the statute of limitations, the district
court agreed to stay this §2254 petition while petitioner, who was convicted of non-capital murder,
exhausted his state remedies. Citing Rhines v. Weber,  544 U.S. 269 (2005), the district court,
without elaboration, held that petitioner had shown good cause for failing to exhaust and petitioner
had not engaged in abusive litigation tactics or intentional delay.  The court ordered petitioner to file
in state court within sixty days, and to return to federal court within sixty days of exhausting his state
remedies.

12) Rhines v. Weber, 408 F.Supp.2d 844 (D.S.D. 2005).  On remand from the Eighth Circuit (which
had the case on remand from the Supreme Court pursuant to Rhines v. Weber, 544 U.S. 269 (2005)),
the district court held the death-sentenced petitioner had good cause for failing to exhaust his claims,
that the claims were not plainly meritless, and that petitioner had not engaged in abusive litigation
tactics; therefore, his petition was stayed pending exhaustion in the state court.  Citing Pace v.
DiGuglielmo, 544 U.S. 408 (2005), the court found good cause exists if a petitioner is reasonably
confused about the limitations period.  Here, the evidence indicated petitioner was reasonably
confused because he initially filed a § 2254 petition leaving more than eleven months before the
expiration of the limitations period, and filed a motion to toll time due to his concern about the
limitations period, which was denied based upon the state’s representation that petitioner was in no
danger of running afoul of the statute.  Petitioner subsequently filed a protective petition in federal
court and asked the court to stay and abey pending exhaustion due to his concern regarding the
limitations period.  Thus, the court held petitioner was reasonably confused about whether his claims
had been properly exhausted in state court and had shown good cause for his failure to exhaust.  

In the alternative, the district court, noting that the Eighth Circuit has not addressed and the
district courts are split regarding whether alleged ineffective assistance of post-conviction counsel
constitutes good cause for failure to exhaust, held petitioner satisfied the good cause requirement
because his post-conviction counsel was ineffective in failing to exhaust his claims.  The district
court refused to apply the requirement from the procedural default context that ineffective assistance
of post-conviction counsel does not establish cause unless it violates the Federal Constitution to the
stay/abey question because the procedural default doctrine is grounded in concerns for comity and
federalism, and a petitioner’s failure to present claims to the state courts denies the states an
opportunity to reach the issues.  However, in the exhaustion context, the principles of comity and
federalism would receive full recognition if the federal court allowed petitioner to exhaust his
claims; thus, “the underlying concern of applying the principles of comity and federalism that result
in requiring a petitioner to show that the assistance of counsel was so ineffective as to violate the
Federal Constitution does not exist, because petitioner can present his claims to state court.” 408
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F.Supp.2d at 849. The court also expressed its belief “that the Supreme Court suggested a more
expansive definition of ‘good cause’ in Pace and Rhines than showing needed ‘cause’ to excuse a
procedural default” because the Court acknowledged that reasonable confusion about timeliness
satisfies the cause requirement, and reasonable confusion is less stringent than acts found sufficient
to establish cause for procedural default.  Id.

Next, the district court turned to the potential merits analysis.  Citing Wainwright v. Witt,
469 U.S. 412 (1985), the district court held petitioner’s claim regarding the exclusion of a
prospective juror based on his opposition to the death penalty was not plainly meritless after
reviewing the transcript of the voir dire.  Second, petitioner’s claim that South Dakota’s death
penalty statute was unconstitutional was not plainly meritless where petitioner attacked the arbitrary
application of the statute.  Third, the district court held petitioner’s ineffective assistance of trial
counsel claim was not plainly meritless where petitioner alleged counsel failed to call certain
witnesses, missed highly prejudicial testimony, failed to consult with a mitigation expert, and failed
to object to certain evidence because petitioner would be entitled to relief if the allegations are true. 
Fourth, petitioner’s prosecutorial misconduct was not plainly meritless because if true, petitioner
would receive relief because the alleged misconduct led the jury to impose a death sentence.
However, petitioner’s fifth claim regarding his absence during the court’s consideration of a jury
question was plainly meritless because petitioner’s presence would not have made any difference
and his attorneys were present and argued on his behalf.

Finally, the district court held petitioner did not engage in intentionally dilatory litigation
tactics since he filed the habeas petition less than a month after the state habeas proceedings were
completed, and filed his state court petition to exhaust the unexhausted claims in 50 days after the
court granted a stay. The court further ordered petitioner to return to federal court within 30 days of
exhausting his claims.

13) Williams-El v. Bouchard, 2005 WL 3502173 (E.D. Mich. Dec. 21, 2005).  The district court held
petitioner’s §2254 petition challenging his assault-related convictions in abeyance pending
exhaustion of state remedies, noting that dismissal of the petition might result in the dismissal of a
later-filed petition due to the statute of limitations.  Citing Pace v. DiGuglielmo, 544 U.S. 408
(2005), the court acknowledged that individuals concerned about the limitations period could file
a protective petition in federal court, as this petitioner did.  The court further ordered petitioner, who
had already initiated state post-conviction relief proceedings, to return to federal court within sixty
days of completing exhaustion.

14) Williams v. Trombley, 2006 WL 36755 at *2 (E.D. Mich. Jan. 4, 2006).  In this murder case, the
district court ordered the §2254 petition held in abeyance to allow petitioner to return to the state
courts to present additional claims that had not yet been exhausted and were not included in the
current habeas petition.   The court conditioned the stay and abeyance upon petitioner returning to
state court within 60 days and returning to federal court within 60 days of the state court’s action. 
Citing Hargrove v. Brigano, 300 F.3d 717 (6th Cir. 2002), the court held that “[a] common
circumstance calling for abating a habeas petition arises when the original petition was timely filed,
as was the case here, but a second, exhausted habeas petition would be time barred by the AEDPA’s
statute of limitations.”  

15) Macon v. Trombley, 2006 WL 177388 at *2 (E.D. Mich. Jan. 24, 2006).  The district court agreed
to hold petitioner’s §2254 petition seeking relief from a felony murder conviction in abeyance while
petitioner presented newly discovered evidence, which would support additional claims not included
in the current petition, to the state courts.  Recognizing that state rules permit an inmate to file a

St. of Lims -- Stay / Abeyance 509 -- DCT



second or subsequent motion for post-conviction relief based on a claim of new evidence that was
not discovered before the first motion, the district court held that a procedural bar to petitioner filing
such a second motion was not clearly applicable.  The court also noted that staying the petition was
appropriate due to the statute of limitations, and a “common circumstance calling for abating a
habeas petition arises when the original petition was timely filed, as was the case here, but a second,
exhausted habeas petition would be time barred by the AEDPA’s statute of limitations.”

16) Covian v. Woodford, 2006 WL 988851 (N.D. Cal. Apr. 14, 2006).  The court denied petitioner’s
request to hold his §2254 petition in abeyance for exhaustion, finding that he could not show “good
cause” for failing to exhaust earlier since the claim was based on the fact of a co-defendant’s
acquittal, which occurred more than a year before petitioner filed his federal petition.  

 
17) Green v. Folino, 2006 WL 2092575 (E.D. Pa. July 26, 2006).  The district court granted

petitioner’s motion to amend and ordered the proceedings held in abeyance pending exhaustion.
Through the amendment, petitioner sought to add a claim that the trial judge should have recused
himself based on his involvement with custody proceedings involving the state’s main witness. 
There was a factual dispute regarding whether petitioner knew of the claim or could have discovered
the claim earlier with the exercise of due diligence, but the district court determined that resolution
of this issue would require a detailed inquiry into competing factual allegations that was presently
premature.  The court further ordered the petition held in abeyance while petitioner exhausted the
new claim, noting that it had construed the current §2254 petition as a protective filing, and that
good cause existed because petitioner exhibited reasonable confusion about whether his state filing
would be deemed timely in light of the state’s statutory exception to its statute of limitations for
newly discovered evidence.

18) Prystash v. Quarterman, 2006 WL 2479094 (S.D. Tex. Aug. 25, 2006).   Noting the possibility that
a later filed federal petition could be untimely, the district court stayed the §2254 petition in this
capital case while petitioner returned to state court to exhaust his claims.  In so holding, the district
court rejected the state’s argument that returning to state court would be futile, reasoning that the
state should be allowed to decide whether to apply its procedural bar to successive applications,
especially considering that the facts showing police misconduct may not have been available until
recently.     

19) Thomas v. Hennesy, 2006 WL 2792178 (D. Ariz. Sept. 28, 2006).  The district court stayed the
habeas proceedings in this Arizona robbery case, finding that petitioner established good cause for
the stay because he had a state post-conviction relief application pending, he had asked the state
court to appoint counsel to review his issues, and the state courts usually appoint counsel in such
circumstances. 

20) Veta v. Savage, 2006 WL 2821559 at *4 (D. Ariz. Oct. 2, 2006).  The district court agreed to hold
this §2254 petition seeking relief from multiple convictions of criminal sexual conduct in abeyance
pending exhaustion of state court remedies.  The court held that petitioner’s “reasonable confusion
about whether his claims had been exhausted constitutes good cause” where petitioner presented his
claim of ineffectiveness of counsel to the state appellate court, but the court refused to address the
claim because it could be addressed only in proceedings under Arizona Rule 32. 

21) Medina v. Woodford, 2006 WL 2844578 (N.D. Cal. Oct. 2, 2006).  The district court stayed the
proceedings in this California child molestation case pending exhaustion of state court remedies. 
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After noting that “good cause” as required by Rhines v. Weber, 544 U.S. 269 (2005), was not clearly
defined in the Ninth Circuit, the court endorsed the standard announced in Riner v. Crawford, 415
F.Supp.2d 1207 (D. Nev. 2006), under which a petitioner must show that he was prevented from
raising his claim either by his ignorance or confusion about the law or the status of his case or by
circumstances over which he had little or no control.  Here, petitioner established “good cause”
through declarations from family members indicating that he could not read or write English, and
that his family faced difficulties securing  the assistance of counsel.  In the alternative, the court
indicated that petitioner’s allegations of multiple errors by appellate counsel constituted good cause; 
in so finding, the court also pointed out that it was expressing no opinion on the merits of petitioner’s
ineffective assistance of appellate counsel claims, and that the state had not argued that appellate
counsel had been effective, or that petitioner had been intentionally dilatory in his efforts to exhaust
state remedies. 

22) Young v. Prelesnik, 2006 WL 3240667 at *3 (E.D. Mich. Nov. 7, 2006).  Although petitioner’s
application for post-conviction relief was still pending in the state supreme court at the time he filed
his federal habeas petition, the district court held the petition in abeyance pending the state court’s
decision.  Because petitioner had waited until one day before the anniversary of the state supreme
court’s decision affirming his conviction to file his application for post-conviction relief, he was
nervous that his subsequent federal petition would be untimely.  The district court explained, in fact,
petitioner had three more months than he had realized because the conviction did not become final
until the expiration of time for filing a petition for certiorari.  Nevertheless, the court held that a stay
was appropriate “in light of the challenges prisoners encounter in preparing, mailing and filing their
legal documents.” Without elaboration, the court went on to note that a review of the procedural
history of the case indicated that petitioner was diligent throughout the proceedings in his case. 
Finally, the court ordered that petitioner must either appeal to the United States Supreme Court or
ask the federal district court to lift the stay within 90 days of the state supreme court’s decision, and
must ask the federal district court to lift the stay within 60 days of exhausting his state court
remedies.

23) Cohens v. Farrey, 2006 WL 156745 (E.D. Wis. Jan. 20, 2006).  The district court stayed this
petition pending exhaustion of state court remedies. Petitioner, who was then represented by counsel,
moved for the stay pro se; his counsel successfully moved to withdraw approximately three months
later.  Although the petition on file was not mixed, the court agreed to hold it in abeyance while
petitioner presented several new claims to the state courts.  The court reasoned that, given
petitioner’s pro se status and his assertion that the claims were unexhausted because prior counsel
failed to pursue them, petitioner had minimally shown good cause.    

24) Martinez-Caballaro v. McKee, 2007 WL 519250 (W.D. Mich. Feb. 14, 2007).  Recognizing that
Rhines v. Weber, 544 U.S. 269 (2005), requires a finding of good cause for a petitioner’s failure to
exhaust before granting a stay, the district court distinguished this case because it was not a mixed
petition as in Rhines.  This petition had no exhausted claims.  Nevertheless, relying on dicta in
Rhines that district courts have authority to issue stays if such is a proper exercise of discretion, and
on the Court’s statement in Pace v. DiGuglielmo, 544 U.S. 408 (2005), that prisoners seeking state
post-conviction relief may want to file a protective federal habeas petition and seek stay and
abeyance pending exhaustion, the district court stayed the petition where petitioner only had 60 days
remaining on his federal limitations period.  The court went on to note that petitioner was 61 years
old and did not speak English, which would satisfy the “good cause” requirement.
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25) Roman v. Donelli, 2007 WL 1074562 at *2 (N.D.N.Y. Apr. 9, 2007).  Citing Zarvela v. Artuz, 254
F.3d 374 (2nd Cir. 2001), and Rhines v. Weber, 544 U.S. 269 (2005), the district court granted
petitioner’s motion to stay his §2254 petition while he exhausted several claims.  The court held that
it could not determine that petitioner’s claims were plainly meritless and that petitioner’s “interest
in obtaining federal review of his claims outweighs the competing interests in finality and speedy
resolution of habeas petitions underlying the AEDPA.”  The court conditioned the stay upon
petitioner returning to state court within 30 days and returning to federal court within 30 days of the
resolution of his claims in state court, and required that petitioner report on the status of his state
court litigation every 60 days.

26) Leonardos v. Buddress, 2007 WL 1174825 at *3 (N.D. Cal. Apr. 19, 2007).  Citing Rhines v.
Weber, 544 U.S. 269 (2005), the district court granted petitioner’s request to hold his §2254 petition
in abeyance pending exhaustion of his claims.  The court held good cause existed where the state
habeas petition was filed with two days left such that “[e]ven with careful and diligent lawyering,
a two-day window with notice from the state court notification system may not be enough time to
file the federal habeas petition,” the unexhausted claims were based on new evidence that was
allegedly suppressed by the prosecution, which is not fairly attributable to petitioner and is an
objective factor in favor of good cause, and that petitioner had already filed for review in the state
courts decreasing the chance of delay and frustration of the goals of AEDPA.  Finally, the court
noted that petitioner had been diligent because he had already filed for state review.  The court
conditioned the stay on petitioner notifying the federal court within 30 days of the conclusion of the
state court’s review. 

27) Provencio v. Chrones, 2007 WL 1299967 (S.D. Cal. Apr. 30, 2007).  The district court granted
petitioner’s motion to hold this § 2254 petition in abeyance pending exhaustion.  Relying on Riner
v. Crawford, 415 F.Supp.2d 1207 (D. Nev. 2006), the court explained that good cause as required
by Rhines v Weber, 544 U.S. 269 (2005), contemplates that a petitioner show he was prevented from
raising the claim either by his own ignorance or confusion about the law or the status of his case, by
circumstances over which he had no control, such as actions by his counsel or his own legitimate
ignorance of the claim’s existence.  The court went on to find that petitioner had shown good cause
here because he was reasonably confused as to whether his state court petition would be timely, and
was ignorant of the law regarding whether he could present his claim in state court because appellate
counsel advised him that his next step was to file a federal habeas petition.

28) Houston v. Hernandez, 2007 WL 2904108 at *1 (N.D. Cal. Oct. 1, 2007).  The district court stayed
petitioner’s §2254 petition to await the conclusion of state court proceedings to exhaust an
ineffective assistance of appellate counsel claim.  Petitioner had filed the state court action three
months before his federal limitations period expired, but the state’s deadline for responding to the
state court application had been extended twice, and petitioner was concerned that the state court
application might eventually be rejected as untimely, and therefore incapable of supplying statutory
tolling.  After describing the rule established in Rhines and Supreme Court’s recognition in Pace that
protective filings are sometimes necessary, the district court concluded as follows:

There is no reason for the court not to exercise its discretion to stay and abey the
present federal habeas proceedings until petitioner’s state remedies are exhausted.
Petitioner is in the process of exhausting his ineffective assistance of counsel claim,
which appears to have some merit, and there is no indication that he has engaged
in dilatory litigation tactics.
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29) Whitley v. Ercole, 509 F.Supp.2d 410, 419-21 (S.D.N.Y. 2007).  After recognizing that some courts
have construed Rhines’s “good cause” requirement as equivalent to the “cause” required to overcome
a procedural bar, while other courts have followed the observation in Pace v. DiGuglielmo, 544 U.S.
408 (2005), that a petitioner’s “reasonable confusion” is sufficient, the district court aligned itself
with the latter camp.  Applying that construction in this case, the court held that petitioner, who
acted pro se throughout his state post-conviction proceedings and through the early stages of his
federal habeas proceedings, was reasonably confused about whether he needed to assert the
unexhausted ineffective assistance of counsel during his state court proceedings.  The court
explained that the ineffective assistance claim challenged trial counsel’s failure to fully preserve a
Confrontation Clause claim, and that the fact that the state court on direct appeal had held that the
claim was unpreserved yet also commented on the merits, “could have caused a layperson reasonably
to believe that the court had fully adjudicated petitioner’s claim on the merits.”  Thus, “[p]etitioner’s
confusion was reasonable, and that it constitutes ‘good cause’ within the meaning of Rhines v.
Weber.” The court went on to find that petitioner’s unexhausted ineffective assistance claim had
potential merit, and that there was no indication petitioner had engaged in intentionally dilatory
litigation tactics.  The court concluded by directing that the case be stayed, that petitioner update the
court on his state court progress every 90 days, and within 30 days of any state court determinations. 

30) Walker v. Davis, 2007 WL 3244700 (E.D. Mich. Nov. 2, 2007).  The district court granted
petitioner’s motion to hold his §2254 petition in abeyance pending exhaustion of a claim based on
a transcript petitioner was unable to obtain during state court proceedings.  The district court found
that petitioner had shown good cause in that he sought a stay of the state court proceedings while
he sought the transcript, but the state court of appeals denied his request.  Without further
explanation, the court held that petitioner did not appear to be engaged in abusive litigation tactics,
and that his unexhausted claims were not clearly meritless.

31) Stinson v. McKee, 2007 WL 3408555 (E.D. Mich. Nov. 14, 2007).  In ths murder case, the district
court granted petitioner’s request to hold his otherwise fully exhausted §2254 petition in abeyance
and permit him to exhaust a new claim based on newly discovered evidence that a prosecution
witness committed perjury.  The district court recognized that state law permits a second or
subsequent post-conviction relief motion based on new evidence, and found that nothing clearly
barred petitioner from following this course in state court.  The court further observed that abating
the proceedings in this case was often necessary to prevent unfair operation of the limitations period,
and that, in this case, petitioner’s claim was not plainly meritless and it did not appear that petitioner
had engaged in intentionally dilatory conduct.  

32) Roberts v. Norris, 526 F.Supp.2d 926 (E.D. Ark. 2007).  The court granted petitioner’s request for
stay and abeyance to facilitate exhaustion in this Arkansas capital case.  After finding that the
petition was timely but mixed, the court acknowledged that the state court application petitioner
would have to file to exhaust his claims would be untimely under state law, but further recognized
that the state time limit had repeatedly been relaxed where good cause was found to exist.  As a
result, the district court found that petitioner had made a plausible showing that a state law remedy
was available. 

Turning to whether petitioner satisfied the Rhines v. Weber, 544 U.S. 269 (2005), standard
for obtaining a stay, the court made the following findings: (1) there was undisputed evidence that
at the time of his waiver of direct appeal state post-conviction review, petitioner suffered from a
serious injury to his brain which resulted in documented mental problems; (2) there was compelling
expert trial testimony from prosecution and defense experts from which a reasonable person could
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infer that mental problems caused petitioner to act impulsively, not rationally, when he waived his
rights to direct appeal and post-conviction review; (3) it was undisputed that petitioner did not have
counsel who challenged his competency to waive his rights to direct and collateral review; and (4)
the record revealed no neurologic, psychiatric or psychological evaluation of petitioner that was
current at the time of the waivers which could have established his competency to make those
waivers.  The court further observed that if this record did not establish good cause, the court was
“at a loss to understand the meaning of the term.”  526 F.Supp.2d at 948.  

Additionally, the district court rejected the state’s argument that §2254(e)(1) required that
the state supreme court’s acceptance of petitioner’s earlier waivers be presumed correct.  First, the
court explained that 2254(e)(1) did not apply because the Rhines inquiry presents a federal civil
procedure question and §2254(e)(1) does not apply to such questions.  The court went on to add that
even if §2254(e)(1) did apply, no state court findings of historical fact had been rejected, and that,
even if they had, petitioner had rebutted the presumption of correctness with the fact that he never
had a lawyer in any of the state waiver proceedings who had challenged the assertion that he was
competent to make the waivers.  

Finally, the court found that petitioner’s unexhausted claims were not plainly meritless, and
that, although petitioner had vacillated, there was no evidence that he was engaging in litigation
tactics to cause delay.

33) Newman v. Norris, 597 F.Supp.2d 890, 896-97 (W.D. Ark. 2009).  In this Arkansas capital case,
the district court decided to hold petitioner’s exhausted claims in abeyance while he returned to state
court to present previously undiscovered evidence that the state forensic psychiatrist who had
evaluated him for competency in state post-conviction proceedings used improper tests, improperly
administered the tests, and improperly graded the tests he administered.  The court found that
petitioner’s mental impairment and “questionable competence” during state post-conviction
proceedings constituted good cause for failure to exhaust the claims (see Rhines v. Weber, 544 U.S.
269 (2005)).  The district court also found the unexhausted claims had potential merit and, and that
there was no evidence of dilatory conduct by petitioner.

34) Johnson v. Sec’y, Dept. of Corrections, 2009 WL 3486024 (M.D. Fla. Oct. 28, 2009). The district
court exercised its power to stay executions under 28 U.S.C. § 2251(a)(1), and held Johnson’s mixed
habeas petition in abeyance, granting him leave to exhaust his claims in state court. While Johnson’s
appeal from denial of state post-conviction relief was pending, the governor set an execution date,
to which Johnson promptly responded with an application for a stay of execution and appointment
of counsel in federal district court. 2009 WL 3486024 at *1. Shortly thereafter, Johnson filed this
mixed habeas petition – his first – including claims that were pending in the Rule 3.851 state post-
conviction proceeding. Id.  The state argued that Johnson’s mixed petition was partially unexhausted
and, regardless, time-barred.

In granting the stay, the district court emphasized that “review of Petitioner’s claim in his
first federal habeas petition should not occur under the exigencies of a death warrant.” Id. at *2. The
court found that several of Johnson’s claims had potential merit; that “applying the AEDPA
standards of review” would be “an impossible task to perform before Petitioner’s scheduled
execution”; that a stay would not unduly harm the state; and that newly appointed defense counsel
needed time enough to meaningfully brief the issues in the case. Id. at *3-4. The court also
determined that stay and abeyance was justified under Rhines v. Weber, explaining that Johnson was
in the process of exhausting his state court remedies when the governor set an execution date, and
that the state court had not yet ruled on the debatable issue of whether Johnson’s claims were
procedurally defaulted, both of which constituted good cause for Johnson’s failure to exhaust. Id.
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at *5.

35) Hill v. Mitchell, 2010 WL 374012 at *3-4 (S.D. Ohio Jan. 29, 2010). The district court denied
petitioner’s motion to stay and abey his federal habeas petition while he pursued relief on an Atkins
claim in state court. The district court distinguished petitioner’s circumstance from the mixed
petition in Rhines v. Weber because petitioner did not raise the Atkins claim currently pursued in
state court in the federal petition. Therefore, Rhines was not directly on point. Further, stay and
abeyance was “neither necessary nor warranted” because different attorneys represented petitioner
in each proceeding and the facts presented in support of the Atkins claim suggested it would be a
“long shot.” The district court further pointed out that Hill’s habeas proceedings had been ongoing
for twelve years already. Id. These factors, the court held, overrode petitioner’s argument that his
intellectual disability (to be litigated in the state court Atkins proceedings) had important bearing on
his Miranda claim raised in federal court: “any such nexus is not significant enough to justify staying
this case indefinitely at this late date.” The court viewed the potential of the Atkins litigation to
render the death penalty moot “less burdensome than the risk of additional and unnecessary delay
should the Court stay these proceedings indefinitely, Petitioner not prevail on his Atkins claim, and
Petitioner develop only marginally helpful evidence concerning his claimed mental retardation.”

36) Mitchell v. Fisher, 2013 WL 3430887 (E.D. Pa. July 9, 2013).  In this Pennsylvania case, the state
conceded that the district court should stay the federal habeas proceedings and hold the petition in
abeyance while petitioner exhausted his claim that his sentence violated Miller v. Alabama, 567
U.S> 460 (2012), which was pending in a state court post-conviction proceeding. See also Miller
v. Wetzel, 2013 WL 3523930 (M.D. Pa., July 11, 2013) (same).  

37) Staton v. McCall, 2013 WL 3551546 (D.S.C. July 11, 2013).  The district court granted petitioner’s
request to stay the federal habeas proceedings in this South Carolina non-capital murder and
kidnapping case while his state court challenges to the denial of a motion for a new trial, and to his
counsel’s effectiveness in litigating the new trial motion, remained pending.  In reaching that
conclusion, the court declined to rely upon the state’s contentions that the federal petition was
necessarily untimely because the motion for a new trial had not been “properly filed” in state court,
and that petitioner’s claims were plainly meritless.  Emphasizing that neither of those propositions
had been finally endorsed by the state courts – where two tracks of litigation remained pending – the
district court held that “it would be premature to foreclose [p]etitioner’s opportunity for federal
habeas relief.”  2013 WL 3551546  at *3.

38) Nickels v. Conway, 2013 WL 4403922 (W.D.N.Y. Aug. 15, 2013).  In this New York depraved
indifference murder case, the district court held that petitioner’s proposed amendments raising
claims of ineffective assistance of appellate counsel related back to his original petition, and granted
petitioner’s request for stay and abeyance. On direct appeal, petitioner argued, among other things,
that the evidence was legally insufficient to establish his guilt beyond a reasonable doubt.  The
appellate court found that this claim was unpreserved.  Petitioner then sought federal habeas relief. 
His original petition raised the legal insufficiency claim, and he later moved to amend his petition
to include two additional claims that:  (1) appellate counsel was ineffective in failing to argue that
trial counsel was ineffective for failing to preserve the legal insufficiency claim; and, (2) appellate
counsel was ineffective in failing to urge the appellate court to exercise its interest-of-justice
jurisdiction to review the unpreserved claim of legal insufficiency.  Afer finding that the new claims
related back to the allegations in the initial petition, the district court agreed to stay the federal
proceedings pursuant to Rhines v. Weber, 544 U.S. 269 (2005), so that petitioner could exhaust them
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in state court.  In reaching that conclusion, the court found that: (1) petitioner had established good
cause because, as a pro se litigant, he likely had reasonable confusion about why the legal
insufficiency claim was unpreserved; (2) the court could not say that petitioner’s claim was plainly
meritless since a coram nobis petition raising them remained pending in state court, and trial counsel
had submitted an affidavit in support of that petition; and, (3) although there was some delay in
petitioner’s filing of the motion to stay, there was no evidence that he had engaged in abusive or
intentionally dilatory litigation tactics.  Finally, the court noted that comity also weighed in favor
of granting a stay since “the state has already begun to invest its resources in adjudicating
[petitioner’s] new claims.” Id. at *6.  

39) Swan v. Coupe, 967 F.Supp.2d 1008 (D. Del. 2013).   In this Delaware capital case, the district
court granted petitioner’s motion for a stay under Rhines v. Weber, 544 U.S. 269 (2005), on the
ground that his failure to exhaust a number of claims “was due to the ineffective assistance of his
state post-conviction counsel.” 967 F.Supp.2d at 1012.  The district court held that petitioner showed
good cause for a stay because, under Delaware law, “the ineffective assistance of state post-
conviction counsel does constitute a recognized exception to the prohibition against successive post-
conviction applications,” and “[b]ecause allowing the state court to [determine the merits of
petitioner’s claims] in the first instance furthers the policies of federal-state comity and judicial
economy.” Id.  The court further determined that petitioner’s claims were not plainly meritless
because at least one of them was not, on its face, without merit.  Finally, the court found “no
indication that petitioner has engaged in intentionally dilatory litigation tactics, such as waiting until
the end of the statute of limitations period to file his federal petition, filing frivolous motions or
repeatedly seeking to substitute counsel.” Id. at 1013. 

40) Petrosky v. Palmer, 2013 WL 5278736 (D.Nev. Sept. 16, 2013).  In this Nevada lewdness with a
child case, the district court granted a stay under Rhines v. Weber, 544 U.S. 269 (2005), over the
state’s objection that petitioner was required to “establish more than ordinary or routine
circumstances to justify a stay.”  2013 WL 5278736 at *2.  Petitioner argued that he had not
previously exhausted the claims currently pending in his second state post-conviction petition due
to his trial counsel’s failure, despite repeated requests, to turn over his case file.  The district court
noted some tension between the Ninth Circuit’s instruction that a petitioner is not required to show
“extraordinary circumstances” to obtain a stay, see Jackson v. Roe, 425 F.3d 654, 661-62 (9th Cir.
2005), and its statements cautioning against interpreting Rhines’ “good cause” requirement in a
manner that would render stay orders routine.  See Wooten v. Kirkland, 540 F.3d 1019, 1024 (9th
Cir. 2008).  Nevertheless, the district court reiterated that extraordinary circumstances are not
required and stated that “[t]he Court is not necessarily sanguine that parsing semantically between
‘more than ordinary’ as opposed to ‘extraordinary’ would contribute anything analytically
meaningful in applying the good-cause standard.”  2013 WL 5278736 at *2.  The court went on to
conclude that “[i]t generally is more appropriate for the state courts to have the opportunity in the
first instance to consider the application of conclusive procedural bars.”  Id. at *3.

41) Pollack v. Chappell, 2013 WL 5187471 (N.D. Cal. Sept. 16, 2013).  The district court granted a
stay under Rhines v. Weber, 544 U.S. 269 (2005), in this California capital case, finding that
petitioner had established good cause because “the Supreme Court’s recent decision in Pinholster
compels petitioner’s return to state court for exhaustion proceedings.”  2013 WL 5187471 at *3; see
also id. at *2 (“Although Pinholster did not address exhaustion issues, after its issuance, if a federal
habeas petitioner wishes for a federal court to consider new evidence in deciding whether his claims
survive review under Section 2254(d)(1), he must first present that evidence in state court.”).  The
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court noted that it could not say petitioner’s claims were plainly meritless, and there was no evidence
of dilatory tactics.

42) Robins v. Baker, 2013 WL 5947343 (D. Nev. Nov. 5, 2013).  In this Nevada capital case, the district
court granted petitioner’s motion to amend his habeas petition to include unexhausted claims of
ineffective assistance of trial counsel, and his motion to stay the federal proceedings under Rhines
v. Weber, 544 U.S. 269 (2005), so the new claims could be exhausted in state court.  Petitioner
acknowledged that his claims were “wholly or partly new,” but argued that his failure to raise them
previously was a result of his post-conviction counsel’s ineffective assistance.  The district court
noted that petitioner’s habeas case “is over 14 years old,” and that “[i]t is late for an amendment
adding completely new claims,” but granted motion to amend nonetheless.  2013 WL 5947343 at *8
(“The court finds Claim 6 to be a colorable claim of ineffective assistance of counsel, going to the
question of [petitioner’s] guilt or innocence, as well as to the propriety of his death sentence.  As
such, the court finds that the interests of justice weigh in favor of allowing [petitioner] to add this
claim.”).  The court noted that the amendment rendered the petition “mixed,” but concluded that, “in
light of Martinez [v. Ryan, 566 U.S. 1 (2012)], and other caselaw ..., [petitioner] has shown good
cause under Rhines for his failure to exhaust the substantial ineffective assistance of trial counsel
claim set forth in Claim 6 of his amended petition.” Id. at *10.

43) Bolden v. Martel, 2014 WL 46698 (N.D. Cal. Jan. 6, 2014).  Relying on Reed v. Ross, 468 U.S. 1
(1984), the district court held that the rule established in Cullen v. Pinholster, 563 U.S. 170 (2011),
under which a federal court’s 28 U.S.C. § 2254(d)(1) analysis must be confined to the record as it
stood before the state court, “introduced a significant shift in the law sufficient to constitute ‘cause.’”
2014 WL 46698 at *3.  Based on that determination, the district court held that petitioner had shown
“good cause” in support of his request to stay the federal proceedings pursuant to Rhines v. Weber,
544 U.S. 269 (2005).

44) Thompson v. Shelton, 2014 WL 223378 (N.D. Ohio Jan. 21, 2014).  In this non-capital case, both
the petitioner and the respondent requested that the district court stay petitioner’s federal
proceedings to allow him to return to state court and exhaust his claim of actual innocence based on
newly discovered evidence.  Specifically, the State argued that “[p]etitioner’s actual innocence may
excuse the procedural default of several of his habeas claims.”  2014 WL 223378 at *9.  The district
court did not discuss any of the relevant elements to be considered when analyzing a stay request,
expressed skepticism and reservations about the likelihood of petitioner’s success, but ultimately
concluded that granting a stay could “contribute to the efficient resolution of this habeas petition.” 
Id. at 9.   Despite that determination, however, the court declined to hold the federal proceedings in
abeyance as the parties requested, and instead ruled that “the appropriate procedural mechanism in
this case is the dismiss and toll procedure described in Moon v. Robinson, No. 1:12-CV-1396, 2013
WL 3991886 (N.D. Ohio Aug 2, 2013).”  Id.  The court then dismissed the petition without prejudice
to refiling and granted “prospective” equitable tolling conditioned on petitioner pursuing his state
court remedies within thirty days and then returning to federal court within thirty days of exhausting
his state court remedies.  According to the district court, this procedure better “addresses the State’s
interest in the finality of [p]etitioner’s conviction.”  Id. 

45) Aytch v. Legrand, 2014 WL 664670 (D. Nev. Feb. 18, 2014).  The district court granted petitioner’s
request to stay the federal proceedings in this Nevada grand larceny, burglary and habitual criminal
case, noting his  “indirect reliance upon Martinez v. Ryan, 566 U.S. 1 (2012),” and finding that the
denial of appointed counsel during state post-conviction proceedings constituted good cause under
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Rhines v. Weber, 544 U.S. 269 (2005).  2014 WL 664670 at *3.  The court explained that if a
prisoner in petitioner’s position “is later appointed counsel on federal habeas review and raises an
unexhausted claim of ineffective assistance of trial counsel, the only way for the state courts to have
the first opportunity to consider the application of state procedural bars to the claim and possibly the
merits is via a stay of the federal proceedings.”  Id. (emphasis in original) (citing Gonzalez v. Wong,
667 F.3d 965, 980 (9th Cir. 2011), cert. denied, 568 U.S. 928 (2012)).  The district court then added
that, “absent countervailing circumstances not present here, the Court is inclined to find that a
petitioner in this procedural posture has demonstrated good cause under Rhines when he promptly
seeks to return to state court to pursue claims of ineffective assistance of trial counsel that the
petitioner did not pursue in state district court post-conviction proceedings in which counsel was
denied to an indigent petitioner.”  Id. at *4.  After acknowledging that “this conclusion cuts a fairly
broad swath,” the court observed that “the swath cut appears to follow from an application of
Martinez read together with Rhines.” Id.  Finally, the court pointed out that the state had offered no
argument challenging petitioner’s position that his claims were not plainly meritless and that he had
not engaged in intentionally dilatory tactics.

46) Gibison v. Kerestas, 2014 WL 1652200 (E.D.Pa. April 24, 2014).  Adopting the magistrate’s
recommendation, the district court granted the state’s motion to stay the federal petition under
Rhines v. Weber, 544 U.S. 269 (2005), pending the outcome of a state post-conviction challenge in
this Pennsylvania conspiracy and weapons case.  Although the federal petition contained only claims
that had been properly exhausted on direct appeal, the court noted that petitioner had also initiated
a state post-conviction action in which he was challenging the effectiveness of the attorney who had
represented him at trial, on appeal, and in the preparation of his federal petition.  After observing that
“the instant situation is somewhat unusual, in that the petition is not a mixed petition, nor does it
contain only unexhausted claims,” the magistrate nevertheless recommended (and the district court
agreed) that “staying the instant petition rather than addressing it at this time will eliminate any
confusion arising from the fact that petitioner’s trial counsel represents him in the instant petition,
and will ensure that petitioner is not foreclosed from asserting trial ineffectiveness claims merely
because his trial counsel represents him during his habeas proceedings.” Id.    

47) Mulder v. Baker, 2014 WL 4417748 (D.Nev. Sept. 8, 2014).  In this Nevada capital case, the district
court found that the combination of petitioner’s mental impairments, brought on by a stroke suffered
prior to filing his petition for state post-conviction relief, and his allegations of inadequate state post-
conviction counsel under Martinez v. Ryan, 566 U.S. 1 (2012), amounted to “good cause” for a stay
pursuant to Rhines v. Weber, 544 U.S. 269 (2005).  After noting the Ninth Circuit’s recent
observation that “the standard [for good cause for a Rhines stay] cannot be any more demanding than
the showing needed for ‘cause’ to excuse a procedural default,”  2014 WL 4417748 at *3 (citing
Blake v. Baker, 745 F.3d 977, 984 (9th Cir. 2014)), the district court recognized that  had petitioner
offered evidence to support his Martinez arguments, including declarations containing mitigating
evidence that trial counsel failed to offer at the penalty phase. Setting aside the state’s contention
that the underlying ineffective assistance of trial counsel claims were without merit, the district court
clarified that its “task here is not to definitively determine whether [petitioner] received ineffective
assistance of counsel at trial.  Instead, the court must decide whether [petitioner] has advanced a
reasonable excuse supported by sufficient evidence to justify the failure to exhaust his claims in state
court.”  Id. at *5.  The court further noted that the record contained no indication of intentionally
dilatory litigation tactics by petitioner. 
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A. STATUTE OF LIMITATIONS 

12. “ACTUAL INNOCENCE” EXCEPTION

COURT OF APPEALS CASES:

1) Wyzykowski v. Dept. of Corrections, 226 F.3d 1213, 1218 (11th Cir. 2000).  The Eleventh Circuit
panel characterized as “difficult and troubling” the following question raised by petitioner: “Where
the petitioner can show actual innocence and §2244(d)’s limitation period has expired, does the bar
to filing a first federal petition constitute an unconstitutional suspension of the writ of habeas
corpus?”  In this case, however, the court declined to answer the question, finding the factual record
insufficient for meaningful review.  Instead, the court remanded to the district court for a
determination of whether petitioner can establish actual innocence, and if so, an analysis of the
Suspension Clause issue.

2) Majoy v. Roe, 296 F.3d 770, 776-78 (9th Cir. 2002).  In this non-capital California murder and
conspiracy case, the Ninth Circuit reversed the district court’s dismissal of petitioner’s §2254
petition as untimely, and remanded for an evidentiary hearing on petitioner’s claim that he can meet
the Schlup miscarriage of justice exception.  After summarizing the evidence, the court observed
that, “on this record . . . [petitioner] might fall within the narrow class of cases implicating a
fundamental miscarriage of justice. . . . If he does, the question to be answered is whether surviving
the rigors of this gateway has the consequence of overriding AEDPA’s one-year statute of
limitations, a legal question not yet decided by this Circuit or the Supreme Court.”  Finding that
“[t]his important legal question . . . is not appropriately addressed by us in a hypothetical context,”
however, the court elected to “leave it to the skills of the district court to determine in the first
instance whether [petitioner]’s conviction is grounded on perjury, . . . and, whether a claim of actual
innocence as defined by Schlup has been established. If so, the court will then need to decide what
consequence such a finding has with respect to AEDPA’s one-year statute of limitation.”

3) Flanders v. Graves, 299 F.3d 974, 976-77 (8th Cir. 2002), cert. denied, 537 U.S. 1236 (2003).  In
this Iowa kidnaping, robbery and sexual assault case, the Eighth Circuit held that, “at least in the
circumstances of this case,” “a petitioner’s ‘actual innocence’” is not “a circumstance sufficient to
toll the statute of limitations.”  In response to petitioner’s argument that “actual innocence”
exceptions have been recognized in other habeas contexts, such as procedural default, the court
stated that “[w]e are dealing here with a statute [and] [i]t is our duty to apply statutes as written.” 
After noting that §2244(d) “says nothing about actual innocence,” the court declared that “[i]t is not
our place to engraft an additional judge-made exception onto congressional language that is clear
on its face.”  After additional discussion of the equitable tolling doctrine and the circumstances of
this case, the court concluded with the following statements:

We do not hold that actual innocence can never be relevant to a claim that the
habeas statute of limitations should be equitably tolled. For such a claim to be
viable, though, a petitioner would have to show some action or inaction on the part
of the respondent that prevented him from discovering the relevant facts in a timely
fashion, or, at the very least, that a reasonably diligent petitioner could not have
discovered these facts in time to file a petition within the period of limitations. The
petitioner in this case . . . has made no such showing. 

From there, the court went on to affirm the district court’s dismissal of petitioner’s §2254 petition
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as time-barred.  The court’s opinion contains no substantive discussion of the merits of petitioner’s
claim of innocence. 

4) Whitley v. Senkowski, 317 F.3d 223, 225-226 (2nd Cir. 2003).  The Second Circuit vacated the
district court’s dismissal of petitioner’s §2254 petition in this New York murder case, and remanded
with instructions to “examine the following questions sequentially:”

(1) Did Whitley pursue his actual innocence claim with reasonable diligence? (2)
If Whitley did not pursue the claim with reasonable diligence, must an actual
innocence claim be pursued with reasonable diligence in order to raise the issue of
whether the United States Constitution requires an “actual innocence” exception to
the AEDPA statute of limitations? (3) If Whitley did pursue the claim with
reasonable diligence or if reasonable diligence is unnecessary, does Whitley make
a credible claim of actual innocence? (4) If Whitley does make a credible claim of
actual innocence, does the United States Constitution require an “actual innocence”
exception to the AEDPA statute of limitations on federal habeas petitions?

5) David v. Hall, 318 F.3d 343, 347 (1st Cir.), cert. denied, 540 U.S. 815 (2003).  In the course of
affirming the dismissal of petitioner’s § 2254 petition as untimely in this Massachusetts murder case,
the First Circuit observed that “[a] couple of cases have conjectured that actual innocence might
override the one-year limit ...; but to us these dicta are in tension with the statute and are not
persuasive.”

6) Balsewicz v. Kingston, 425 F.3d 1029, 1032-1033 (7th Cir. 2005), cert. denied, 546 U.S. 1144
(2006). Citing Gildon v. Brown, 384 F.3d 883 (7th Cir. 2004), the Seventh Circuit rejected
petitioner’s argument for a “freestanding actual innocence exception to §2244 that would allow a
petitioner to overcome a failure to file the petition in a timely manner.”  The court later added, again
citing Gildon, that it “has stated that actual innocence, instead of comprising a freestanding
exception to the AEDPA, must be presented in conjunction with a claim that the habeas statute of
limitations should be equitably tolled.” The court went on to conclude that petitioner’s claim of legal
innocence as a result of mental disease or defect, and his claim that he was misled by Wisconsin’s
post-conviction relief statute, were insufficient to justify equitable tolling. 

7) Escamilla v. Jungwirth, 426 F.3d 868, 872 (7th Cir. 2005).  Affirming the district court’s rejection
of petitioner’s §2254 petition as untimely, the Seventh Circuit, discussing the Supreme Court’s
recent decision in Dodd v. United States, 545 U.S. 353 (2005), stated as follows regarding
petitioner’s advocacy of actual innocence as a means to overcome untimeliness:

A second petition thus is possible [under Dodd] if the factual predicate could not
have been discovered earlier, and the prisoner shows actual innocence by clear and
convincing evidence. The first showing resets the clock under §2244(d)(1)(D), and
the second clears the remaining procedural hurdle under §2244(b)(2)(B). Actual
innocence without a newly discovered claim does nothing at all. Although the
statute leaves some (limited) room for equitable tolling, see Pace v. DiGuglielmo,
544 U.S. 408, ___ (2005), courts cannot alter the rules laid down in the text. Section
2244(d) has a rule for when new factual discoveries provide a fresh period for
litigation; unless that standard is met, a contention that the new discoveries add up
to actual innocence is unavailing. Prisoners claiming to be innocent, like those
contending that other events spoil the conviction, must meet the statutory
requirement of timely action.
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8) Araujo v. Chandler, 435 F.3d 678, 682 (7th Cir. 2005), cert. denied, 549 U.S. 810 (2006).  Relying
on its recent decision in Escamilla v. Jungwirth, 426 F.3d 868 (7th Cir. 2005), the Seventh Circuit
rejected petitioner’s contention that the untimeliness of his §2254 petition should be overlooked
because he is actually innocent. The court also observed that petitioner’s evidentiary showing of
innocence was insufficient to establish that “the jury would have been unlikely to convict him.”

9) Johnson v. Knowles, 541 F.3d 933 (9th Cir. 2008), cert. denied, 556 U.S. 1211 (2009).  In the
course of affirming the district court’s dismissal of the §2254 petition as untimely, the Ninth Circuit
rejected petitioner’s contention that “the miscarriage of justice exception is not limited to cases
where the petitioner’s guilt or innocence is called into question, but applies in any case where the
court lacks confidence in the proceedings.”  541 F.3d at 936. After further discussion, the court held:

[T]he miscarriage of justice exception is limited to those extraordinary cases where
the petitioner asserts his innocence and establishes that the court cannot have
confidence in the contrary finding of guilt. A petitioner who asserts only procedural
violations without claiming actual innocence fails to meet this standard.  Therefore,
here Johnson’s concession of guilt is fatal to his untimely habeas petition.

541 F.3d at 937-38 (internal citation and footnote omitted).

10) Lopez v. Trani, 628 F.3d 1228 (10th Cir. 2010), cert. denied, 565 U.S. 905 (2011).  After noting
some inconsistency in its prior, unpublished decisions addressing requests for equitable tolling on
the basis of actual innocence, the Tenth Circuit panel “expressly” held as follows:

[I]n the equitable tolling context as in the contexts discussed by the Supreme Court
in Coleman and Schlup, a sufficiently supported claim of actual innocence creates
an exception to procedural barriers for bringing constitutional claims, regardless of
whether the petitioner demonstrated cause for the failure to bring these claims
forward earlier. We thus reject the reading of our precedent that would require a
habeas petitioner seeking equitable tolling on actual innocence grounds to
demonstrate that he diligently pursued his actual innocence claim. Where a
petitioner’s equitable tolling argument relies on cause and prejudice, such as the
petitioner’s argument in Miller [v. Marr, 141 F.3d 976 (10th Cir. 1998),] that he
lacked access to applicable statutes, he must demonstrate that he diligently pursued
his federal claims as part of his showing of cause for the delay in filing. Where,
however, a petitioner argues that he is entitled to equitable tolling because he is
actually innocent, this argument is premised on the same fundamental miscarriage
exception that was discussed by the Supreme Court in Schlup and Coleman, and as
such the petitioner need make no showing of cause for the delay. ... [W]here such
an extraordinary case exists, the lack of a showing of due diligence in pursuing
claims should not prevent the equitable tolling of the statute of limitations for a
petitioner who has presented a substantial claim of actual innocence. We thus hold
that the district court erred in rejecting Petitioner’s actual innocence claim based
simply on his failure to show that he diligently pursued this claim.

628 F.3d at 1230-31.  The  court went on to deny a COA and dismiss the appeal, reasoning that
although reasonable jurists could find petitioner’s actual innocence showing sufficient to warrant
equitable tolling, none of his substantive claims for relief from his Arizona rape convictions
warranted appellate review.  

11) San Martin v. McNeil, 633 F.3d 1257, 1267-68 (11th Cir.), cert. denied sub nom. San Martin v.
Tucker, 565 U.S. 843 (2011).  Before affirming the dismissal of the § 2254 petition as untimely in
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this Florida capital case, the Eleventh Circuit observed as follows with regard to actual innocence:
A court also may consider an untimely § 2254 petition if, by refusing to consider
the petition for untimeliness, the court thereby would endorse a “fundamental
miscarriage of justice” because it would require that an individual who is actually
innocent remain imprisoned. See Johnson v. Alabama, 256 F.3d 1156, 1171 (11th
Cir.2001). The actual innocence exception is “exceedingly narrow in scope,” and
the petitioner must demonstrate that he is factually innocent rather than legally
innocent. Id.; Bousley v. United States, 523 U.S. 614, 623 (1998). Moreover, a court
may consider an untimely petition if the petitioner can show that he is “ ‘innocent’
of the death penalty because none of the aggravating factors legally necessary for
invocation of the death penalty applied.” Sibley v. Culliver, 377 F.3d 1196, 1205
(11th Cir.2004). The review of an actual innocence of death claim will conclude
when the court is satisfied of the existence of the minimum state law requirements
concerning the presence of aggravating factors.

12) Lee v. Lampert, 653 F.3d 929, 936-37 (9th Cir. 2011) (en banc).  In this Oregon sex abuse and
sodomy case, the en banc Ninth Circuit joined “the Sixth, Tenth, and Eleventh Circuits in holding
that where an otherwise time-barred habeas petitioner demonstrates that it is more likely than not
that no reasonable juror would have found him guilty beyond a reasonable doubt, the petitioner may
pass through the Schlup [v. Delo, 513 U.S. 298 (1995),] gateway and have his constitutional claims
heard on the merits.”  In reaching this conclusion, the court determined that “Congress did not
remove the equitable power of federal courts in habeas proceedings,” that “[r]ecognition of an actual
innocence exception to AEDPA’s statute of limitations is entirely consistent with AEDPA’s
underlying principles,” and that “[t]he doctrine of constitutional avoidance further buttresses our
conclusion.”  The court also considered and rejected the state’s contention that Congress’ omission
of an explicit innocence exception to the limitations period indicates “a desire to exclude the
equitable exception in § 2244(d) ....” “Rather,” the court explained, “the absence of an actual
innocence trigger to § 2244(d)(1) suggests that Congress intended not to alter the existing
jurisprudential framework that allowed for a showing of actual innocence to overcome a procedural
default.”  Having determined that petitioner could proceed with his request for review of his
concededly untimely petition, the court went on to consider the evidence and found it insufficient
to satisfy Schlup.

13) Rozzelle v. Secretary, Florida Dept. of Corrections, 672 F.3d 1000, 1015 (11th Cir.), cert. denied
sub nom. Rozelle v. Tucker, 568 U.S. 914 (2012). The Eleventh Circuit affirmed the denial of
petitioner’s challenge to his Florida second degree murder conviction, holding as follows with regard
to his assertion that the untimeliness of the petition could be overcome by his showing of actual
innocence of the specific crime:  “[T]he narrow and extraordinary nature of Schlup’s actual
innocence ‘gateway’ does not extend to petitioners, like Rozzelle, who did the killing and whose
alleged ‘actual innocence’ of a non-capital homicide conviction is premised on being guilty of only
a lesser degree of homicide.”

14) Rivas v. Fischer, 687 F.3d 514 (2nd Cir. 2012).  The Second Circuit reversed the  district court’s
dismissal of petitioner’s § 2254 petition as untimely in this New York second degree murder case,
finding that although petitioner was not entitled to either statutory or equitable tolling, he was
entitled to an equitable exception from compliance with the limitations period based on his showing
of probable innocence under the standard set forth in Schlup v. Delo, 513 U.S. 298 (1995). 
Petitioner was convicted of murdering his ex-girlfriend.  Despite the existence of some
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circumstantial evidence suggesting his involvement in the homicide, petitioner was not charged
because he had an airtight alibi for the period during which the medical examiner believed the victim
had been killed.  That changed approximately five years later when a new district attorney persuaded
the medical examiner – who was by then under investigation for a variety of misconduct – to expand
the time-of-death window far enough to include a period during which petitioner’s whereabouts were
not fully accounted for.  At the ensuing trial, the prosecution relied heavily on the revised time-of-
death estimate, and on the circumstantial evidence gathered during the original investigation; the
defense case “was underwhelming,” and did not include any expert testimony challenging or
otherwise responding to the state’s medical examiner.  687 F.3d at 526.  In state post-conviction
proceedings, petitioner developed and asserted a range of claims alleging ineffective assistance of
trial counsel and prosecutorial misconduct, and supported them with (among other things) evidence
that the state medical examiner had been under investigation by the district attorney’s office at the
time he changed his opinion, and a determination by Dr. Cyril Wecht that the revised time-of-death
estimate was not supported by the evidence.  The state courts denied relief, and petitioner eventually
proceeded to federal court with an untimely § 2254 petition, which the district court dismissed. 
Following a remand by the Second Circuit for additional factual determinations relating to the
limitations period calculation, the district court again dismissed the petition.

After rejecting petitioner’s contentions that the limitations period should be calculated using
§ 2244(d)(1)(D) as the relevant triggering event, 687 F.3d at 534-35, and that he was eligible for
equitable tolling, the Second Circuit joined the Sixth, Ninth, Tenth and Eleventh Circuits by holding
that “a petitioner who satisfies the Supreme Court’s actual-innocence standard may pass through the
Schlup gateway and have his substantive claims heard on the merits, notwithstanding an otherwise
unexcused delay in filing his habeas petition.”  687 F.3d at 540; see also id. at 549 (“The only
question for us ... is whether there is a meaningful difference between equitable tolling, as described
in Holland [v. Florida], and the equitable exception from which Rivas seeks to benefit in this case.
We conclude that there is not.”); id. at 551 (“[A]bsent a clear congressional command to the
contrary, we conclude that the preexisting equitable authority of federal courts to hear barred claims
if they are accompanied by a compelling showing of actual innocence survives the enactment of
AEDPA and applies to claims otherwise barred by its statute of limitations, § 2244(d)(1).”). 
Applying the Schlup standard in this case, the court summarized petitioner’s showing as follows:

At bottom, Rivas’s claim of actual innocence is simple, but compelling: Hill died
on Saturday, March 27, 1987, at a time when Rivas had an unchallenged alibi. What
makes the claim “credible,” as Schlup defines that term, is that it is based on new
evidence – that is, evidence not heard by the jury – in the form of the essentially
unchallenged testimony of a respected forensic pathologist, set against the word of
a disgraced medical examiner who testified for the District Attorney while under
investigation for potentially criminal misconduct that led, eight months later, to his
resigning his office in part to avoid prosecution by the same office.

687 F.3d at 543.  The court went on to emphasize “the remarkable – and perhaps telling – absence
of any serious challenge to [Wecht’s] credibility or expertise by the State,” and the district court’s
error in rejecting petitioner’s Schlup argument on the basis that Wecht was unable to “‘state with
absolute certainty that” the homicide could not have occurred as early as the state’s medical
examiner had claimed.  See id. at 544 (“This is both a clearly erroneous characterization of Wecht’s
testimony as a matter of fact, and an erroneous application of the Schlup gateway standard as a
matter of law.”). 

15) Vosgien v. Persson, 742 F.3d 1131 (9th Cir. 2014).  The Ninth Circuit reversed the district court’s
dismissal as untimely of petitioner’s challenges to his Oregon convictions on three counts of
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“compelling prostitution” (but not his convictions on seven counts of other offenses), finding that
his actual innocence of those counts was sufficient to excuse the untimeliness of the claims related
to them under McQuiggen v. Perkins, 569 U.S. 383 (2013).  The basis for petitioner’s innocence
claim was a recent state appellate court decision construing the statute under which he was convicted
in a manner that excluded the acts he committed.  The state conceded that petitioner’s conduct was
no longer covered by the statute, but contended that he was nevertheless ineligible to benefit from
McQuiggen because his actions did “‘constitute[] some crime under Oregon law.’” 742 F.3d at 1135. 
Relying on Bousley v. United States, 523 U.S. 614 (1998), the Ninth Circuit disagreed, explaining
instead that petitioner “need not demonstrate that he was actually innocent of any criminal
wrongdoing.”  Id.  “He need only demonstrate,” the court continued, “that he was actually innocent
of compelling prostitution, the counts under which he was convicted.” Id.  The court also rejected
the state’s argument that petitioner could not utilize the McQuiggen exception absent a showing of
actual innocence for all of his convictions, and found instead that “it is not relevant to Vosgien’s
actual innocence of the compelling prostitution counts that he also pled guilty to other more serious
charges.”  Id. at 1136.  Finally, the Ninth Circuit considered and rejected petitioner’s argument that
his actual innocence of the compelling prostitution counts “opens the ... gateway for all of the counts
to which he pled guilty.”  Id.  After noting that this was a “question of first impression,” the court
declared that it had “no difficulty concluding, both as a matter of law and of common sense, that a
demonstration of actual innocence ... cannot excuse a petitioner’s procedural default for more than
the counts as to which he has shown actual innocence.”  Id. 

16) United States v. Jones, 758 F.3d 579 (4th Cir. 2014), cert. denied, 135 S.Ct. 1467 (2015).  A
majority of the Fourth Circuit panel rejected petitioner’s argument that the untimeliness of his §
2255 motion should be excused pursuant to McQuiggen v. Perkins, 569 U.S. 383 (2013), because
the invalidation of the state court convictions underlying the federal sentence enhancement he sought
to challenge rendered him actually innocent of the sentence.  After a brief discussion explaining that
McQuiggen had involved a claim of actual innocence of the underlying offense, and emphasizing
that “not all miscarriage of justice claims are equivalent,” 758 F.3d at 585, the majority concluded
“that McQuiggen does not extend to cases in which a movant asserts actual innocence of his
sentence, rather than of his crime of conviction,” id. at 586. 

Judge King dissented in part and concurred in the judgment, calling the majority’s
conclusion “highly debatable” and unnecessarily “broad[],” and explaining that the dismissal of the
§ 2255 motion in this case could have been upheld on a different, narrower ground.  758 F.3d at 587. 
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A. STATUTE OF LIMITATIONS 

12. ACTUAL INNOCENCE EXCEPTION

DISTRICT COURT CASES:

1. Neuendorf v. Graves, 110 F.Supp.2d 1144, 1156 (N.D.Iowa 2000).  After reviewing available
“actual innocence”/”gateway” jurisprudence, the district court observed that “[t]he reasonable
conclusion from these decisions is that ‘actual innocence’ can overcome the procedural default of
timeliness requirements, even as timeliness is now codified under . . . §2244(d)(1).”  The court went
on to assume, without deciding, that this conclusion was correct, but found that petitioner had not
offered a satisfactory showing of actual innocence.

2. Barbour v. Haley, 145 F.Supp.2d 1280, 1288 (M.D.Ala. 2001).  Staying petitioner’s scheduled
execution despite questions about the timeliness of his habeas petition, the district court noted the
possibility of an actual innocence exception to §2244(d)(1) and concluded that “it must give
[petitioner] the opportunity to meet the standards for a showing of actual innocence before it can
make any determination about [the constitutionality of §2244(d)(1) in innocence cases].”   

3. Holloway v. Jones, 166 F.Supp.2d 1185, 1190 (E.D.Mich. 2001).  In this murder case, the district
court held that “an actual innocence exception exists to the statute of limitations contained within
§2244(d)(1).”  The court explained that “to utilize the one year statute of limitations . . . to preclude
a petitioner who can demonstrate that he or she is factually innocent of the crimes that he or she was
convicted of would violate the Suspension Clause . . ., as well as the Eighth Amendment's ban on
cruel and unusual punishment.”  In this case, however, petitioner failed to present new evidence
sufficient to establish his innocence and overcome the untimeliness of his petition.

4. O’Neal v. Lampert, 199 F.Supp.2d 1064, 1065-1066 (D.Or. 2002).  In this non-capital murder case,
the district court granted petitioner’s motion for five subpoenas for records containing information
relevant to his contention that he is actually innocent.  Petitioner sought the records not to support
a substantive claim for habeas relief, but “to defend against respondent’s contention that he failed
to comply with the applicable statute of limitations.”  Rejecting the state’s argument that petitioner’s
request should be denied because there is no actual innocence exception to § 2244(d)(1), the court
noted that the Ninth Circuit had not yet ruled on the issue, and went on to “find that creating an
‘actual innocence’ exception to the . . . statute of limitations is a logical extension of the . . .  rule
that a habeas corpus petitioner may circumvent a ‘procedural default’ by proving his ‘actual
innocence.’”  After additional discussion, the court concluded “that it is reasonable to provide the
same protection to a state prisoner who procedurally defaults by failing to meet a state statute of
limitations’ filing deadline as to a state prisoner who fails to meet the federal statute of limitations’
filing deadline.”  The court also rejected the state’s contention that petitioner was not entitled to
explore the facts which might establish his innocence because he failed to exercise due diligence in
developing and presenting those facts to the state courts.  Recognizing the distinction between
presenting facts in support of a substantive claim for habeas relief and presenting facts in support
of overcoming an expired limitations period, the court concluded that “[h]ere, in the context of the
statute of limitations, . . . a similar duty [of due diligence] does not exist since a claim on the merits
is not being addressed at this time. Therefore, this portion of § 2254(e) is not relevant.”
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5. Isaacs v. Smith, 2005 WL 1947811 at *4-5 (S.D.N.Y. Aug. 12, 2005). After finding petitioner’s
§2254 petition untimely and determining that he was not entitled to equitable tolling, the district
court – recognizing that the Second Circuit had acknowledged the possibility –  went on to consider
whether petitioner “might be able to avoid the statute of limitations by a claim of actual innocence.”
Noting that in dicta the Second Circuit stated that, in the proper circumstances, the Schlup v. Delo,
513 U.S. 298 (1995), standard may apply in the tolling context, and that petitioner did not make a
claim of actual innocence in his petition or even litigate the issue before the magistrate (the
magistrate addressed the issue sua sponte due to petitioner’s pro se status), the district court
recommitted the issue to the magistrate for a more complete record regarding the actual innocence
argument where petitioner submitted four affidavits to the district court that had not been submitted
to the magistrate in support of his innocence.  The district court noted, however, that “it is not clear
that Schlup applies when the petitioner does not raise a claim of actual innocence.”

6. Hicks v. Dretke, 2005 WL 3150602 at *3 (N.D. Tex. Nov. 23, 2005).  Before the §2254 petition as
untimely in this Texas robbery case, the district court observed that “[e]ven a claim of actual
innocence does not constitute a ‘rare and exceptional’ circumstance sufficient to toll the statute of
limitations.”

7. Conic v. Warren, 2007 WL 772923 at *4 (E.D. Mich. Mar. 12, 2007).  The court held petitioner’s
arguable claim of actual innocence of the penalty for felony murder was sufficient to overcome his
failure to comply with the statute of limitations.  Recognizing that the Sixth Circuit had declined to
decide in Ross v. Berghuis, 417 F.3d 552 (6th Cir. 2005), whether Souter v. Jones, 395 F.3d 577 (6th
Cir. 2005), could be extended to “innocence of penalty” assertions, the court held it would extend
Souter’s equitable tolling rule to this case where petitioner was serving the state’s most severe
penalty – life without parole – and state law provided petitioner with a “solid basis” for finding that
he was actually innocent of the penalty.  Petitioner’s felony murder conviction was predicated upon
an armed robbery, which required, under state law, that violence or putting in fear be the means by
which the robber took property from an individual. While petitioner admitted to shooting someone,
he claimed the shooting was not done to perpetrate the robbery and that he had a legal claim to the
money taken.

8. Chestang v. Sisto, 2009 WL 2567860 at *13-14 (E.D. Ca. Aug 18, 2009), aff’d, 522 Fed.Appx.
389 (9th Cir. June 11, 2013), cert. denied, 571 U.S. 1012 (2013). The district court rejected
petitioner’s request for equitable tolling on the basis of actual innocence in this non-capital
California murder case.  After recognizing that innocence claims based on newly discovered,
previously unavailable evidence are accounted for in § 2244(d)(1)(D), the court held that petitioner’s
evidence – in the form of a declaration from a co-defendant – was insufficient to warrant relief from
the limitations period:  “If petitioner had knowledge of the factual predicate of his claim of actual
innocence years ago, as he must have if it is true, his lack of diligence precludes him ... from
proceeding at present.”  “Even assuming the declaration that petitioner’s codefendant has belatedly
provided petitioner has any credibility,” the court added, “petitioner cannot virtually abandon any
claim of actual innocence for a decade without any evidence of any effort in the record to seek to
establish it.”

9. Lopez v. Miller, 915 F.Supp.2d 373 (E.D.N.Y. 2013).  Before granting relief on petitioner’s
ineffective assistance of counsel claim in this New York second degree murder case, the district
court held that he had made “a credible and compelling showing of actual innocence under ... Schlup
and House,” and was therefore entitled to “an equitable exception to AEDPA’s limitation period.”
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915 F.Supp.2d at 399 (citing Rivas v. Fischer, 687 F.3d 514 (2d Cir. 2012)).  Petitioner was
convicted of murdering a crack dealer based solely on the testimony of a single witness.  Two
women testified at trial that they were present during the crime. The first woman was sober at the
time of the shooting, gave a detailed description of the perpetrator that did not match petitioner, and
testified that she did not recognize the killer in the courtroom.  The second woman, Janet Chapman,
was a crack addict and prostitute who was “in the midst of a two-day crack binge, and admittedly
had smoked ten to twelve vials of crack in the two hours prior to the shooting.”  Id. at 382.  She
testified that she saw petitioner commit the crime through a partially opened door, although she
initially told police that she did not see the crime occur.  Petitioner told his trial counsel that he was
not present during the crime and identified two alibi witnesses, Guido and Rivera, but it was later
revealed that counsel never interviewed them. After petitioner’s conviction, but before sentencing,
the prosecution disclosed a letter an inmate, Cafield, who claimed to have heard Chapman give two
different accounts of the murder, neither of which involved petitioner.  This disclosure went unused
at sentencing, as petitioner’s original trial counsel was unable to attend due to illness, and substitute
counsel was “totally unfamiliar” with the case and “totally unprepared to handle the sentence.”  Id.
at 390.  Later, the two alibi witnesses – Rivera and Guido – provided sworn affidavits stating that
petitioner was with them at the time of the crime, and that, had they been asked, they would have
testified at trial.  Additionally, Chapman herself contacted petitioner’s brother and provided him
three typewritten statements in which she stated that her trial testimony was wholly fabricated under
pressure from the prosecution following her arrest on unrelated charges, and the prosecutor explicitly
told her not to tell anyone about the deal they made in exchange for her testimony.  Based on this
information, petitioner moved the state court to vacate his judgment of conviction and requested an
evidentiary hearing.  The trial court denied both requests and the state appellate courts denied
petitioner’s applications for leave to appeal.  

Petitioner then sought federal habeas relief, acknowledging the petition was untimely but
asserting actual innocence to overcome that defect. In support of his innocence claim, petitioner
offered the affidavits, statements and letter from Chapman, Cafield and the alibi witnesses, as well
as video testimony from another witness who had seen the murder and observed that petitioner had
not participated in it.  The district court found that petitioner had offered “new” and “reliable”
information to support his innocence claim.  The evidence was “new” because it was not presented
at trial.  The affidavit were “reliable” because they were “signed, notarized, and sworn, and
Respondent does not dispute their authenticity,” the affiants’ accounts were clear and detailed, and,
“because [petitioner’s] post-conviction proceedings were pending at the time Guido and Rivera
provided their affidavits, they presumably expected to be subject to cross-examination on their
contents, suggesting to the court that the affidavits were truthful.” 915 F.Supp.2d at 401.  The court
further added that although this finding was sufficient to satisfy Schlup’s “credible” prong, the
Cafield letter and Chapman’s recantations were also “reliable to the extent they establish the limited
proposition that Chapman provided multiple inconsistent accounts of the shooting before, during,
and after trial – a fact that further undermines her credibility.”  Id. at 405.  The district court also
found Diaz’s testimony to be reliable because he testified live under oath, he was subject to cross-
examination, he described the relevant details with specificity, and “nothing causes the court to
seriously question the reliability of Diaz’s account.”  Id. at 409.  After considering all of the
evidence, the district court held that petitioner’s actual innocence claim was “compelling” because
“any reasonable juror would have reasonable doubt as to [petitioner’s] guilt” when faced with: “(1)
the weakness of the prosecution’s case at trial; (2) the new evidence undermining Chapman’s
testimony; (3) the alibi witnesses’ affidavits; (4) Diaz’s testimony; and (5) [petitioner’s] testimony.” 
Id. at 411.
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10. Roberts v. Howton, 13 F.Supp.3d 1077 (D.Or. 2014).  Before granting relief on petitioner’s claim
that trial counsel was ineffective for failing to adequately investigate, or hire an expert to evaluate,
the state’s cell tower evidence prior to petitioner’s guilty plea to manslaughter, the district court
accepted her contention that the untimeliness of her § 2254 petition was excused by her innocence. 
At approximately 2:55 p.m., the naked body of Jerri Lee Williams, a prostitute, was found at Kelley
Point Park in Portland, Oregon.  Petitioner had been involved in a “love triangle” with Williams and
another girlfriend, and had a history of domestic violence against both women.  The state’s theory
was that petitioner killed Williams at her home around 11:40 a.m. and then dumped her body at the
park.  The evidence against petitioner, however, was wholly circumstantial and turned largely on the
state’s claim that cell phone tower evidence placed petitioner at Kelley Point Park near the estimated
time of William’s death.  In 2004, petitioner pled guilty to manslaughter, admitted that she caused
Williams’ death by strangulation, and was sentenced to 180 months in prison.  She did not file a
direct appeal.  Almost two years later, she filed a petition for state post-conviction relief, which the
Oregon state courts summarily denied.  She then sought federal habeas relief raising a number of
ineffective assistance of counsel claims, all of which were untimely and procedurally defaulted.  To
overcome those obstacles, petitioner contended that new evidence demonstrated that she was actually
innocent, and that Brian Tuckenberry murdered Williams.  The new evidence included:  (1) DNA
testing conducted in 2013 revealing Tuckenberry’s DNA on vaginal swabs and fingernail clippings
taken from the victim; (2) Tuckenberry’s extensive criminal history involving violence against
women, including an incident in 2010 where he sexually assaulted his former girlfriend, attempted
to strangle her, and told her, “I’ll do you like I did the others”; (3) Tuckenberry’s history as a pimp
who lived at the same hotel as Williams where he was harassing Williams and trying to force her to
prostitute for him; (4) Tuckenberry’s familiarity with the location where Williams’ body was found;
(5) testimony from a pathologist that Williams was strangled in the same manner as two of
Tuckenberry’s former girlfriends (in a manner inconsistent with the State’s theory against petitioner)
and that Williams was sexually assaulted and killed in the location where her body was found (not
transported from another location as the State theorized); (6) testimony from a forensic technologist
that the State’s analysis of the cell phone tower evidence was incorrect and could not pinpoint
petitioner’s call as originating near Kelley Point Park; and (7) testimony from multiple witnesses
who visited the park between 12:00 p.m. and 2:30 p.m., but did not see the victim’s body where it
would have been clearly visible, suggesting that her time of death was later than the State’s estimate. 
After reviewing this evidence, the district court concluded that “petitioner has made a colorable
showing of actual innocence sufficient to overcome the untimeliness of the petition, and the

procedural default of her first ground for relief.” 13 F.Supp.3d at 1097.       
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A. STATUTE OF LIMITATIONS 

13. MISCELLANEOUS STATUTE OF LIMITATIONS ISSUES

COURT OF APPEALS CASES:

1) Cantu-Tzin v. Johnson, 162 F.3d 295, 296-297 (5th Cir. 1998), cert. denied, 525 U.S. 1091
(1999).  In this Texas case involving a death row inmate’s attempt to secure appointed counsel
and a stay of execution in order to file a an arguably time-barred first federal habeas petition
in advance of his December 3, 1998 execution date, the Fifth Circuit panel majority held as
follows:

First, neither McFarland[ v. Scott, 512 U.S. 849 (1995)] nor [21 U.S.C.]
§848(q)(4)(B) requires appointment of counsel for the wholly futile
enterprise of addressing the merits of a time-barred habeas petition. Second,
the court may appoint counsel to represent a death-row inmate for purposes
of litigating the applicability of the limitations bar only, with sufficient time
constraints to maintain the integrity of the limitation period. Third, where, as
in this case, the facts that might be relevant to equitable tolling of limitations
are undisputed and are wholly unfavorable to the petitioner, the court may
deny a stay. We therefore deny the stay of execution.

2) Guenther v. Holt, 173 F.3d 1328, 1331 (11th Cir. 1999), cert. denied, 528 U.S. 1085 (2000).
In the context of deciding that the district court’s refusal to transfer petitioner’s second or
successive petition to the court of appeals for consideration pursuant to §2244(b) did not harm
petitioner, the Eleventh Circuit indicated that second or successive petitions, like first
petitions, must be filed within the one year limitations period of §2244(d).

3) Libby v. Magnusson, 177 F.3d 43, 48-49 (1st Cir. 1999).  Addressing the application of the
statute of limitations in the context of a second or successive habeas petition, the court noted
the “precise textual correspondence between [§2244(b)(2)’s] requirements for the substantive
showing necessary to sustain a second or successive petition and the [limitations period
triggers set forth at §2244(d)(1)(C) and (D)] sends a strong signal that the limitation period
for a second or successive petition almost always will be triggered by the occurrence of one
of the two events [described in §2244(d)(1)(C) and (D)].” “Under the AEDPA, then,” the
court continued, “the rule is as follows”: 

A state prisoner ordinarily must bring his first federal habeas petition within
one year of the date on which his conviction became final (or, if the grace
period applies, within that period). . . . But, this time frame often will prove
irrelevant for the purpose of measuring the timeliness of a second or
successive habeas petition. Such a petition will be deemed timely if filed
within one year of the occurrence of any of the triggering events described
in section 2244(d)(1). It follows, therefore, that if a one-year grace period
applies at all to a second or successive petition, it does so only in cases in
which the year extends, rather than truncates, the limitation period. See 28
U.S.C. § 2244(d)(1).

4) Turner v. Johnson, 177 F.3d 390, 392-393 (5th Cir.) (per curiam), cert. denied, 528 U.S.
1007 (1999).  After noting that it had not previously “addressed the application of the
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Suspension Clause to the limitations provision set forth in §2244(d),” the court, with little
discussion, expressed its agreement with the Tenth Circuit’s reasoning in Miller v. Marr, 141
F.3d 976 (10th Cir. 1998), and rejected petitioner’s challenge because he could not “show that
the limitation period has rendered his habeas remedy inadequate or ineffective.”

5) Royal v. Taylor, 188 F.3d 239, 250 (4th Cir.), cert. denied, 528 U.S. 1000 (1999).  The
Fourth Circuit rejected petitioner’s contention that the district court erred in refusing to allow
him the full year provided by §2244(d)(1) in which to file his federal habeas petition. The
court reached this conclusion after finding that petitioner had failed to show “actual
prejudice,” which the court defined as requiring a showing of “‘substantial and injurious
effect or influence’ on the proceedings.”

6) United States v. Leon, 203 F.3d 162, 164 (2nd Cir. 2000) (per curiam).  The court held that
it lacked jurisdiction to consider petitioner’s appeal of the district court’s denial of his motion
for leave to file an untimely §2255 motion.  The Second Circuit reasoned that, “because Leon
has not yet filed an actual §2255 petition, there is no case or controversy to be heard, and any
opinion we were to render on the timeliness issue would be merely advisory.”  Joining “every
other court to consider the question thus far,” the court held “that a federal court lacks
jurisdiction to consider the timeliness of a §2255 petition until a petition is actually filed.” 
“If or when Leon actually files a §2255 petition,” the court concluded, “the District Court and
this court may consider his argument that such a petition should be considered timely.” 

7) Easterwood v. Champion, 213 F.3d 1321, 1323-1324 (10th Cir. 2000). The Tenth Circuit
stated – without reference to any authority for this proposition – that the limitations period
was “tolled during the twenty-three days that [petitioner’s] request to file a successive habeas
petition was pending before this court.” See also 2001 WL 1204379 (10th Cir. Oct. 10,
2001) (unpublished) (appeal after remand).

8) United States v. Prescott, 221 F.3d 686, 689 (4th Cir. 2000).  The court declined petitioner’s
request for tolling of the one year limitations period for §2255 motions during the period in
which his Rule 33 motion for a new trial was pending.  Rejecting petitioner’s contention that
refusing tolling in these circumstances would lead to confusion spawned by overlapping Rule
33 and §2255 filings, the court observed that “[c]onsolidation of motions under Rule 33 and
§2255 is an option, and district courts are well equipped to resolve these motions in a timely
and expeditious manner. . . . Courts have always given each post-trial motion due
consideration and the filing of a §2255 motion while a Rule 33 motion is on appeal in no way
jeopardizes the receipt of that process which is due or overly burdens the operation of the
district courts.”  The court also rejected petitioner’s suggestion that a mechanism similar to
that set forth in §2244(d)(2) be established for Rule 33 motions in the §2255 context.  The
court explained that the comity interests served by §2244(d)(2) are not present in the §2255
context, and that “§2244(d) indicates Congress was aware of tolling issues regarding post-
conviction relief proceedings, yet chose not to add an exhaustion requirement for post-trial
motions to §2255.”

9) Kreutzer v. Bowersox, 231 F.3d 460 (8th Cir. 2000).  The Eighth Circuit affirmed the district
court’s denial of habeas relief in this Missouri capital case, finding the petition untimely
because it was filed 14 days after expiration of §2244(d)’s limitations period. 

10) Johnson v. United States, 246 F.3d 655, 659 (6th Cir. 2001).  The Sixth Circuit panel held
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as follows:
a Rule 33 motion based on new evidence and filed after the ten-day period
provided in Fed.R.App.P. 4(b)(3) must be treated as a collateral challenge for
purposes of § 2255’s limitation period. . . . Because a collateral challenge is
a separate proceeding that does not interfere with the finality of the judgment
that is attacked, a delayed Rule 33 motion has no per se impact on the
AEDPA limitation period. We recognize that because related, if not identical,
claims may be pursued under both Rule 33 and § 2255, these two provisions
overlap to some extent. Because of this overlap, their different limitation
periods create tension. Nevertheless, nothing prevents a petitioner, upon
discovering new evidence, from filing motions under both Rule 33 and
§2255. The district court may then consolidate the motions, or stay the timely
filed § 2255 motion pending the outcome of the Rule 33 motion.

11) Delaney v. Matesanz, 264 F.3d 7 (1st Cir. 2001).  The First Circuit rejected petitioner’s
Suspension Clause challenge to §2244(d) as interpreted by Duncan v. Walker, explaining that
“section 2244(d)(1), as embellished by the tolling provision of section 2244(d)(2), does not
suspend the writ because, when read in tandem, these provisions neither gut the writ of habeas
corpus nor render it impuissant to test the legality of a prisoner’s detention. [citation omitted].
Tolling the limitation period during the pendency of state post-conviction proceedings leaves
habeas petitioners with a reasonable opportunity to have their claims heard on the merits. 
[citation omitted]. From the standpoint of the Suspension Clause, no more is exigible” 264
F.3d at 13. 

12) Jiminez v. Rice, 276 F.3d 478, 481-482 (9th Cir. 2001), cert. denied, 538 U.S. 949 (2003). 
The Ninth Circuit affirmed the district court’s dismissal of petitioner’s §2254 petition with
prejudice.  At the time it was filed, the  petition was mixed, and therefore subject to dismissal
under Rose v. Lundy.  With the petition still pending, however, petitioner returned to state
court, exhausted his claims, and notified the district court that his claims had been exhausted. 
Several months later, the district court dismissed the petition with prejudice on the ground that
it had been subject to dismissal at the time of filing because it was mixed, and that the statute
of limitations had expired during the pendency of the petition, making it impossible for
petitioner to timely file a new, fully exhausted petition.  The Ninth Circuit affirmed this
decision with little discussion, and went on to reject petitioner’s requests for equitable
estoppel or equitable tolling on the ground that petitioner failed to preserve them by raising
them before the district court.

 
13) Cox v. McBride, 279 F.3d 492, 493 (7th Cir. 2002).  The Seventh Circuit vacated the district

court’s dismissal of petitioner’s §2254 petition as untimely.  Petitioner brought his petition
to challenge the judgment of a prison disciplinary board which sanctioned him by stripping
him of two years worth of good time credits.  Concluding that §2244(d) did not apply to this
case, the Seventh Circuit observed that “that provision is limited to petitions filed by persons
‘in custody pursuant to the judgment of a State court,’ and a prison disciplinary board is not
a court.”

14) Lookingbill v. Cockrell, 293 F.3d 256, 263-265 (5th Cir. 2002), cert. denied, 537 U.S. 1116
(2003).  A majority of the Fifth Circuit panel affirmed the district court’s dismissal of
petitioner’s §2254 petition as untimely in this Texas capital case.   In so doing, the majority
rejected petitioner’s contention that the limitations period should have been tolled for the
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more than eight month period during which his motion for appointment of federal habeas
counsel remained pending, stating simply that petitioner had identified no law supporting this
assertion.  

15) Kimbrell v. Cockrell, 311 F.3d 361 (5th Cir. 2002).  The Fifth Circuit held that §2244(d)’s
limitations period does apply to a habeas petition challenging the outcome of state prison
disciplinary proceedings.  The court further held that the period begins to run on the date the
petitioner learns of the outcome of the prison proceeding, not from the later date on which
administrative review of the disciplinary proceeding is completed.  

16) United States v. Hurst, 322 F.3d 1256, 1261 (10th Cir. 2003).  The Tenth Circuit clarified
the course to be followed when a petition is submitted to the clerk on one day, but not
docketed until some later time, stating:  “The failure of a clerk to docket a submission does
not affect its timeliness.  For the purposes of the AEDPA statute of limitations, the submission
of a counseled §2255 motion to the custody of the clerk commences the action, regardless of
the date the motion is formally filed.”

17) Villanueva v. United States, 346 F.3d 55, 61 (2nd Cir. 2003), cert. denied, 542 U.S. 928
(2004).  The Second Circuit held that “a habeas or §2255 petition that is properly dismissed
as time-barred under AEDPA constitutes an adjudication on the merits for successive
purposes.”  The court explained: “As with habeas petitions that are denied as procedurally
barred or pursuant to Stone [v. Powell], a §2255 petition properly found to be untimely under
AEDPA presents a ‘permanent and incurable’ bar to federal review of the merits of the claim.
The bar is permanent because, unlike cases where a habeas or §2255 petition is dismissed
without prejudice for failure to exhaust or as premature, a time-bar cannot be corrected.” 
Additionally, in footnote 1 the court made clear that “[a]lthough this opinion primarily
discusses petitions filed by federal prisoners pursuant to 28 U.S.C. §2255, our reasoning
applies equally to petitions for writs of habeas corpus filed by state prisoners pursuant to 28
U.S.C. § 2254 (a ‘habeas petition’).”

18) Shelby v. Bartlett, 391 F.3d 1061, 1062 (9th Cir. 2004).  Joining the Second, Fourth and
Fifth Circuits on this question, the Ninth Circuit held that “§2244’s one-year limitation period
applies to all habeas petitions filed by persons in ‘custody pursuant to the judgment of a State
court,’ 28 U.S.C. §2244(d)(1), even if the petition challenges an administrative decision rather
than a state court judgment.” Applying this holding to petitioner, the court concluded that his
§2254 challenge to a prison disciplinary decision was properly dismissed as untimely, since
it was filed a year and a half after his prison administrative appeal was denied.

19) Buchanan v. LaMarque, 2005 WL 103064 at *12 (10th Cir. Jan. 19, 2005) (unpublished). 
After concluding that petitioner’s request to amend his §2254 petition would be best presented
in an application for leave to file a second or successive petition, the Tenth Circuit stated as
follows with regard to timeliness concerns:

Before we will authorize Buchanan to proceed in the district court with
regard to his right to be present and conflict of interest claims, he must also
make a prima facie showing that the claims are not barred by the one-year
limitations period in §2244(d)(1). Although this requirement is not expressly
set forth in §2244(b)(3), we see no reason to authorize the filing of a second
or successive petition in the absence of such a prima facie showing.
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20) In re Salazar, 443 F.3d 430, 434 n.2 (5th Cir. 2006) (per curiam). In the course of denying
petitioner’s request for authorization to file a second §2254 petition raising an Atkins v.
Virginia claim on the ground that petitioner had not made a prima facie case of mental
retardation, the Fifth Circuit noted that it was unnecessary for the court to “answer the open
question of whether, in our role as ‘gatekeeper’ under §2244(b)(3)(C), we have the statutory
authority to deny a motion for authorization solely on the basis of timeliness under
§2244(d)(1)(C) . . .” 

21) In re Williams, 444 F.3d 233, 237 n* (4th Cir. 2006).  In this non-capital case, the Fourth
Circuit declined to address the state’s contention that petitioner’s application for leave to file
a successive §2254 petition – which the court denied as unnecessary – should be rejected in
any event because any petition he might file would be untimely.  The court explained:  

Having concluded that Williams is not required to seek permission to file a
habeas petition in the district court, we think it doubtful that the timeliness
of any such petition is properly before us at this time. Additionally, it is
preferable for the district court to consider in the first instance the timeliness
of a petition, including the question of whether Williams might be entitled
to equitable tolling of the statute of limitations.

22) In re Lewis, 484 F.3d 793 (5th Cir. 2007) (per curiam), cert. denied sub nom. Lewis v.
Quarterman, 552 U.S. 1141 (2008). After denying leave to file a second or successive
petition raising an Atkins v. Virginia claim, the Fifth Circuit noted its rejection of “Lewis’s
contention that . . . the limitations period should not apply to the claim that a person is
mentally retarded.”  The court explained that “[w]e have previously applied the limitations
period to Atkins claims, including a claim in which the petitioner had made a prima facie
showing of mental retardation,” (citing In re Wilson, 442 F.3d 872 (5th Cir. 2006)), but did
not discuss the fact that Wilson did not involve a holding that a prisoner allegedly ineligible
for a death sentence would be refused federal review of his claim. 

23) United States v. Mathis, 2007 WL 1875838 at *3 (3rd Cir. June 29, 2007) (unpublished). 
The Third Circuit vacated the district court’s order dismissing the §2255 motion in this case
as untimely and remanded for merits review.  Petitioner initially filed his §2255 motion before
the limitations period expired, but the district court subsequently rejected it because it had not
been submitted on the form required by the local rules, and allowed petitioner to re-file. 
Petitioner then re-filed on the correct form, but wrote “See Memorandum of Law” in the fact
sections on the form.  The district court responded by dismissing the motion, which rendered
any subsequent attempt to re-file untimely.  The Third Circuit disagreed with the district
court’s approach, observing that it “unnecessarily jeopardized Mathis’s AEDPA year in the
face of his persistent efforts to comply substantially with the form requirements.” The court
explained: 

[W]riting “See Memorandum of Law” in the fact section of the forms did not
mean that Mathis had failed to “substantially follow” the Rules Governing
§2255 Proceedings and Local Rule 9.3. Mathis listed his grounds plainly on
the forms, and his actions reflect a diligent attempt to navigate the rules
governing §2255 motions. There is no indication that Mathis's attachment
was intended to circumvent the filing requirements or to burden the District
Court with the task of determining the grounds for his motion. . . . In sum, we
think it clear that substantial compliance with the rules requires no more than
what Mathis has done here.
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In footnote 6, the court added the following: “We do not rule that the statement ‘See
Memorandum of Law’ required the District Court to consider the arguments set forth in that
document. We need not decide that issue here. It is sufficient to say that Mathis’s insertion
of that statement did not, in and of itself and light of the circumstances here, render his filing
anything less than substantially compliant with the applicable rules.”

24) In re Johnson, 2009 WL 1158812 at *3 (5th Cir. April 30, 2009) (per curiam)
(unpublished).  In this Texas capital case, the Fifth Circuit denied petitioner’s request for a
stay of execution and leave to file a successive petition raising an Atkins v. Virginia claim,
finding that the claim petitioner proposed to raise was untimely.  The court remarked that it
had “never held that Atkins claims are somehow exempt from the limitations period.” The
court went on to add that petitioner was not entitled to equitable tolling, noting that he had
“provided no reason for missing the deadline by years, much less a rare and exceptional one.”

25) Muhammad v. Kelly, 575 F.3d 359 (4th Cir.), cert. denied, 558 U.S. 1019 (2009). After
determining that the denial of relief would be upheld in this Virginia capital case, the Fourth
Circuit held that the district court did not abuse its discretion in requiring petitioner to file his
federal petition before the expiration of the limitations period, and in limiting the length of
the petition to 80 pages. With regard to the district court’s truncation of the filing period, the
court acknowledged that §2244(d)(1) provides a full year in which to file, but then observed
that “Muhammad cites no case law that has found that a district court must grant a petitioner
an entire year ....” 575 F.3d at 374. “Moreover,” the court added, “even if we assume that the
district court erred in denying Muhammad an entire year in which to file his petition, ‘the trial
court’s error must have a ‘substantial and injurious effect or influence in determining the
jury’s verdict.’” Id. (quoting Tuggle v. Netherland, 79 F.3d 1386, 1393 (4th Cir.1996)
(quoting Brecht v. Abrahamson, 507 U.S. 619, 637 (1993))). The court went on to reject
petitioner’s assertions that additional time would have allowed him to expand and bolster his
claims for relief, explaining that “Muhammad’s problem is that, given the abundance of
evidence against him, none of these things likely would have resulted in a different outcome,
and thus he can show no prejudice. Therefore, any error in denying Muhammad the full
statutory period in which to file his petition was harmless.” 575 F.3d at 375.

26) Smith v. Mahoney, 611 F.3d 978, 993-95 (9th Cir.) (amended op.), cert. denied, 562 U.S.
965 (2010).  Before affirming the denial of relief in this Montana capital case, the Ninth
Circuit panel held that claims challenging petitioner’s 1995 death sentence, which were added
to a previously stayed federal habeas petition by amendment in 2002, were not subject to the
§2244(d) limitations period because the original petition of which they became a part was
filed before AEDPA’s effective date.  While the court conceded that “[i]f AEDPA’s statute
of limitations applies to Smith’s amended petition, his petition would be time-barred,” it went
on to hold that, “[u]nder the plain language of the Supreme Court in Lindh [v. Murphy, 521
U.S. 320 (1997)], an amended petition filed after AEDPA was enacted is not subject to
AEDPA’s statute of limitations as long as the amendment is part of a case pending at the time
AEDPA was enacted.”

27) Zack v. Tucker, 704 F.3d 917 (11th Cir.) (en banc), cert. denied sub nom. Zack v. Crews,
571 U.S. 863 (2013).  In this Florida capital case, the en banc Eleventh Circuit unanimously
overruled Walker v. Crosby, 341 F.3d 1240 (11th Cir. 2003), “to the extent it holds that §
2244(d)(1) provides a single statute of limitations that applies to the habeas corpus application
as a whole and that individual claims within an application cannot be reviewed separately for
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timeliness.” 704 F.3d at 918.  The court further determined, “based on the text and structure
of the statute, Supreme Court precedent, decisions of our sister circuits, and Congressional
intent, that the federal statute of limitations requires a claim-by-claim approach to determine
timeliness.”  Id.  In reaching this conclusion, the court brought itself into line with every other
federal court of appeals to have addressed the question.  See id. at 923 (“Several of our sister
circuits have rejected the Walker interpretation.  In fact, no circuit has agreed with our
reasoning in Walker or adopted the rule we established in that case.”) (citations omitted). 
Applying its newly revised rule to petitioner’s case, the court affirmed the denial of relief on
his only timely claim, and affirmed the dismissal of his other claims as untimely.

28) United States v. Thomas, 713 F.3d 165 (3rd Cir.), cert. denied, 570 U.S. 927 (2013). The
Third Circuit affirmed the district court’s denial of petitioner’s request for extension of the
limitations period, set forth in § 2255(f), applicable to his § 2255 motion for relief from his
federal conviction and sentence.  Before addressing the substance of petitioner’s request, the
Third Circuit examined whether the district had jurisdiction to consider it absent the pendency
of an actual § 2255 motion.  The court undertook a detailed examination of the nature of §
2255 and § 2254 proceedings, including a review of legislative history, and the rules and
associated commentary applicable to each type of proceeding.  Based on that review, the court
concluded that while § 2254 actions are regarded as new civil actions, “it is now clear that,
while civil in some respects, a § 2255 proceeding is a continuation of the underlying criminal
case.” 713 F.3d at 173.  “It necessarily follows,” the court continued, “that because a § 2255
motion is a continuation of a defendant’s criminal case, a motion for an extension of time to
file a § 2255 motion is also a continuation of the underlying criminal case. Thus, a district
court has subject matter jurisdiction to rule on a § 2255 motion for an extension of time before
the substantive motion for relief is actually filed. The underlying criminal case satisfies
Article III’s case or controversy mandate.” Id. at 173-74.  

Turning to the district court’s denial of petitioner’s request for more time, the Third
Circuit acknowledged had “not had the opportunity to determine the appropriate standard of
review,” then added that “[t]here are no bright line rules for determining when extra time
should be permitted in a particular case.”  713 F.3d at 174.  The court then analyzed
petitioner’s motion – which was based on his separation from his legal materials for
approximately 120 days during the limitations period – as a request for equitable tolling, and
found that he had not demonstration the requisite diligence.

29) Lugo v. Secretary, Florida Dept. of Corrections, 750 F.3d 1198 (11th Cir. 2014), cert.
denied, 135 S.Ct. 1171 (2015).  After affirming the dismissal of the § 2254 petition as
untimely in this Florida capital case, the Eleventh Circuit added some remarks concerning the
unusually large proportion of Florida capital cases – “at least” 34 cases, or “roughly 8% of
Florida’s current death-row population” – in which habeas petitioners have missed the federal
statute of limitations. 750 F.3d at 1213.  Writing for himself and Judge Dubina, Chief Judge
Carnes agreed with the observation in Judge Martin’s concurring opinion that prisoners under
state-imposed death sentences are “entitled to the appointment of federally funded counsel to
assist them in the preparation and filing of a § 2254 federal habeas petition, perhaps even
before they have sought state collateral relief.” Id.  He cautioned, however, that a district court
would likely abuse its discretion if it were  to “ appoint federal habeas counsel to assist a state
prisoner in exhausting his state postconviction remedies before a formal § 2254 petition has
been filed ....” Id. at 1214.  After further expressing skepticism “that filings of anticipatory,
shell, or placeholder § 2254 petitions while state prisoners exhaust their state collateral
remedies will significantly mitigate the [Florida] problem,” id. at 1214, Chief Judge Carnes
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suggested a different approach:
Perhaps a better method for combating the problem of missed AEDPA
deadlines among Florida death-row inmates is to establish a capital habeas
unit (CHU) in one or more of Florida’s three federal districts, which could
track capital cases in that state to ensure that the claims of death-row inmates
are timely presented in both state and federal court. Currently, seventeen
federal defender organizations across the country, operating in twelve states,
have CHUs focused exclusively on capital habeas litigation ... and staffed by
knowledgeable people trained in the complexities of such litigation. ...
Although causation can be a tricky phenomenon to pinpoint, we believe that
it is no coincidence that the number of untimely § 2254 petitions in Georgia,
which has had a CHU since AEDPA’s statute of limitations was enacted in
1996, is dramatically lower than it is Florida, which has never had a CHU in
any of its three federal districts. Among other things, the CHU in the
Northern District of Georgia, working in conjunction with the Georgia
Resource Center and others, tracks capital cases in that state and helps ensure
that there are no missed filing deadlines. ¶ The same could be done in
Florida. 

750 F.3d at 1215; see also id. (noting that the court “is currently considering the
administrative question of whether to authorize the creation of a CHU in the Northern District
of Florida”). 

In her concurring opinion, Judge Martin “enthusiastically agree[d]” with the
proposition that “one or more” CHUs “would be helpful” in Florida, but she also emphasized
that “state court prisoners on death row can and should take advantage of their statutory right
to counsel in federal habeas proceedings at the time their case becomes final on direct
review.” 750 F.3d at 1220; see also id. 1220-22 (acknowledging and addressing majority’s
concerns about inappropriate use of federal funds to exhaust state remedies).

30) United States v. Asakevich, 810 F. 3d 418 (10th Cir. 2016).  In this federal child
pornography case, the Tenth Circuit held that, absent filing of an actual § 2255 motion, a
district court lacks Article III jurisdiction to act upon a request for an extension of time
beyond the limitations period in which to file such a motion.  See 810 F.3d at 420 (“[I]nstead
of filing the § 2255 action first, [petitioner] filed a contingent extension request—a request
contingent on filing a later § 2255 action. Unhappily for him, the federal courts have no
license to provide such advice—to say that an extension would be granted and the § 2255
action accepted if Asakevich chose to file one.”); id. at 423 (“In order to create an Article III
controversy and obtain more than an advisory opinion, Asakevich needed to file the § 2255
motion.”).

31) In re Jackson, 826 F.3d 1343 (11th Cir. 2016).  In the course of granting the pro se federal
prisoner’s application for leave to file a second § 2255 motion asserting a claim under
Johnson v. United States, 135 S.Ct. 2551 (2015), and Welch v. United States, 136 S.Ct. 1257
(2016), the Eleventh Circuit observed that the limitations period would likely expire before
the proposed § 2255 motion would be filed. The court then determined that this “fact” was
“‘not relevant,’” 826 F.3d at 1347 (quoting In re Joshua, 224 F.3d 1281, 1282 n.2 (11th Cir.
2000) (per curiam)), and did not require denial of the request for authorization “in cases where
the parties have not had ‘fair notice and an opportunity to present their positions’ on the
limitations bar,’” id. (quoting Day v. McDonough, 547 U.S. 198, 210 (2006)).  The court went
on to observe that such was the case here, that it could not “know at this point whether the
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government will choose to invoke a statute of limitations defense in this case or decide to
waiver it,” and that there was “no basis for denying the government that choice.” Id. at 1348.

Later in its order, the Eleventh Circuit also noted that it would “leave to the District
Court to decide in the first instance whether the 11 days that elapsed between [petitioner]
filing his application [for authorization] and our granting the application should count against
him when he files his § 2255 motion.” 826 F.3d at 1351.     
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A. STATUTE OF LIMITATIONS 

13. MISCELLANEOUS STATUTE OF LIMITATIONS ISSUES

DISTRICT COURT CASES:

1) United States v. Mead, 946 F.Supp. 4, 5 (D.Or. 1996).  The court granted petitioner’s motion for
reconsideration of its order denying his motion to convert his §2255 motion into a §2254 petition
to allow him to raise a claim of ineffective assistance of counsel which was used to enhance his
federal sentence. In so doing, the court issued an order which, inter alia, allows Mead to file his
§2254 petition even if his efforts at exhaustion in state court would otherwise carry him beyond the
one year statute of limitations erected by the new Act. 

2) Mosley v. French, 961 F.Supp. 889, 893 (M.D.N.C. 1997). The court rejected petitioner’s
contention that, as an indigent, his request for counsel unfairly subjected him to the court’s
scheduling orders, while a petitioner able to retain counsel is able to wait until the last day of the
limitations period to file a petition. The court responded that, “to the extent petitioner uses public
resources in the form of appointed counsel, he should not expect to be wholly free of accountability
and direction imposed by others.”

3) United States v. Maldonado, 1997 WL 360932 at *1 (E.D.Pa. June 26, 1997).  The court dismissed
petitioner’s §2255 motion as untimely. Petitioner was sentenced following a guilty plea in federal
court on June 6, 1996 and did not pursue a direct appeal. On June 4, 1997, he filed a pro se motion
for enlargement of time seeking until June 15, 1997 to file his §2255 motion. Without mentioning
the possibility that petitioner’s conviction did not become final until the time for filing a notice of
appeal had passed, the court concluded that the motion was time barred.

4) Rosa v. Senkowski, 1997 WL 436484 (S.D.N.Y. Aug. 1, 1997), aff’d on other grounds, 148 F.3d
134, 135 (2nd Cir. 1998).  The court held that application of the statute of limitations to bar
petitioner’s first petition, which was filed on April 8, 1997, would “effectively deprive[] him of the
ability to obtain any collateral review in a federal court of the merits of his claim that his
confinement violates his constitutional rights. Such a deprivation constitutes an unconstitutional
‘suspension’ of the writ of habeas corpus.” 1997 WL 436484 at *7. The court held that application
of the statute of limitations would render “habeas an ‘inadequate’ and ‘ineffective’ means of testing
the constitutionality of Rosa’s imprisonment,”1997 WL 436484 at *8, since it would bring about the
“‘fatal consequence’ of eliminating all federal review of his federal constitutional claims.” 1997 WL
436484 at *10. The court concluded by stating that, “[i]n light of the exclusivity of the habeas
remedy to challenge a prisoner's confinement and the judicial and statutory expansion of federal
habeas preceding adoption of the Fourteenth Amendment, the Due Process clause should be read to
include the right of a state prisoner to challenge the constitutionality of . . . his confinement in a
federal habeas corpus proceeding.” 1997 WL 436484 at *11.

5) United States v. Searle, 974 F.Supp. 1433, 1438 (M.D.Fla. 1997).  Although the opinion is unclear,
the court appeared to conclude that petitioner’s failure to raise a claim based upon a recent Supreme
Court decision within one year as prescribed in §2255’s limitations provision gives rise to a
“procedural[] bar[]” which can be overcome by a showing of cause and prejudice. 
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6) Application of Wattanasiri, 982 F.Supp. 955, 956 (S.D.N.Y. 1997).  The court denied petitioner’s
request for an extension of time in which to file his §2255 motion, concluding that, because no case
or controversy was then pending, petitioner’s request amounted to a request for an advisory opinion.
The court did remark that petitioner’s “predicament is sympathetic,” given the fact that he is
proceeding pro se and is unskilled in the English language, and pointed out that petitioner may still
file his §2255 motion and seek appropriate relief based upon the government’s response.

7) United States ex rel. Barnes v. Gilmore, 987 F.Supp. 677, 682 (N.D.Ill. 1997).  The court dismissed
petitioner’s habeas petition as untimely because he paid the filing fee well after the one year
limitation period expired due to two failed attempts to obtain authorization to proceed in forma
pauperis.

8) Montalvo v. Portuondo, 1997 WL 752728 at *2 (S.D.N.Y. Dec. 4, 1997).  The court denied the
state’s motion to dismiss petitioner’s first §2254 petition, which was filed on April 28, 1997, as
untimely. The court acknowledged that the petition would be untimely under §2244(d)(1)(A), but
found, as it had in Rosa v. Senkowski, 1997 WL 436484 (S.D.N.Y. Aug. 1, 1997), that “the one-year
limitations period violates the Suspension and Due Process Clauses.” The court explained that “the
Due Process question is whether the Fourteenth Amendment precludes Congress from imposing a
one-year limitations period on first federal habeas corpus petitions where the effect would be to
suspend the availability of any federal court review of whether a state prisoner is incarcerated in
compliance with due process of law.” 

9) Jells v. Mitchell, No. 1:98CV2453 at 4 (N.D.Ohio Dec. 1, 1998).  Granting petitioner’s Motion to
Clarify the Statute of Limitations and Set Date for Filing Habeas Petition in this Ohio capital case,
the district court rejected the state’s contention that the issue was not properly before the court
because no habeas petition had yet been filed. Rather, noting that notice of intent to seek habeas
relief had been filed, and counsel for both sides had entered appearances, the court concluded that
“the future filing of a petition for writ of habeas corpus is nearly certain,” and therefore “an actual
controversy exists.”

10) Duncan v. Griener, 1999 WL 20890 at *3-4 (S.D.N.Y. Jan. 19, 1999). The court rejected the
state’s argument that Stewart v. Martinez-Villareal, 523 U.S. 637 (1998) “stands for the proposition
that a petitioner for habeas corpus can bring his ‘ripe’ claims in a first petition and then later bring
a second petition raising claims that were not ripe at the time the first petition was brought.” The
state made this argument in an attempt to demonstrate that six of petitioner’s seven claims were
untimely because the limitations period for those claims was not tolled while petitioner pursued a
second post-conviction application to exhaust the seventh claim. Apart from its disagreement with
the state’s reading of Stewart, the court pointed to the “significant interest in a petitioner’s bringing
all of his habeas claims at the same time” as further reason to reject the state’s theory.

11) Tal v. Miller, 1999 WL 38254 at *2-3 (S.D.N.Y. Jan. 27, 1999).  The court granted petitioner’s
Rule 60(b) motion to vacate an earlier order dismissing the petition as untimely, concluding that the
previous order was erroneous in light of the Second Circuit’s subsequent decision in Ross v. Artuz,
150 F.3d 97 (2nd Cir. 1998). The state had argued that petitioner’s Rule 60(b) motion should have
been treated as a second petition, and therefore transferred to the court of appeals for approval. The
court rejected this contention on the grounds that petitioner’s motion fits within the criteria for
granting such motions as established by the Second Circuit in Sargent v. Columbia Forest Prod.,
Inc., 75 F.3d 86 (2nd Cir. 1996), and because “it can be argued that the Rule 60(b) motion [in this
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case] is more akin to a subsequent petition after state court remedies have been exhausted. It is in
fact the same petition with the untimeliness argument now eliminated by the subsequent decision
of the Court of Appeals in Ross.” The court further found the state’s argument foreclosed by Mickens
v. United States, 148 F.3d 145 (2nd Cir. 1998), which reversed a district court’s denial of a Rule
60(b) motion seeking reconsideration on the ground that, like petitioner in this case, the petitioner
had filed his §2255 motion within a year of the AEDPA’s effective date.

12) United States ex rel. Drain v. Washington, 52 F.Supp.2d 856, 860 (N.D.Ill. 1999).  The court held
that an application to proceed in forma pauperis tolls the limitations period while it remains pending,
but upon a finding that the application has been filed in bad faith, the limitations period begins to
run again until the petitioner pays the application fee.

13) Warren v. United States, 71 F.Supp.2d 820, 823 n.5 (S.D.Ohio 1999).  After denying petitioner’s
pro se motion for a 120 day extension of time in which to file his first §2255 motion, the court noted
that although “the limitation period has run out during the pendency of this motion, it was
Petitioner’s voluntary choice to risk the remaining days of the period in reliance upon a motion that
was extremely unlikely to be granted.  He has, thus, created his own difficulty through his own
negligence.” 

14) United States v. Aguilar, 90 F.Supp.2d 1152, 1160 (D.Colo. 2000).  The court held that, “because
the [AEDPA] did not formally abrogate or amend Rule 9(a) [of the Rules Governing §2255
Motions], . . . the government has appropriately asserted Rule 9(a) as an affirmative defense” based
upon petitioner’s alleged delay in filing his §2255 motion.  The court went on, however, to reject
the government’s defense on this ground. 

15) Thomas v. Morgenthau, 2001 WL 845445 at *1 (S.D.N.Y. July 25, 2001).  In its order granting
petitioner’s request to withdraw his petition and return to state court to exhaust available remedies,
the district court, after expressing familiarity with the Second Circuit’s decision in Zarvela v. Artuz,
254 F.3d 374 (2nd Cir. 2001), stated that “[t]he filing of this [federal habeas] petition of course
tolled the running of the one-year statute of limitations,” and that “the withdrawal of this petition
causes the AEDPA one-year time limitation to run once again, beginning where it stopped when the
petition was filed.”  In making these statements, the court did not refer to either §2244(d)(2) to, or
the Supreme Court’s decision in Duncan v. Walker.

16) McLean v. Smith, 193 F.Supp.2d 867, 872 (M.D.N.C. 2002).  In the course of dismissing the
petition in this non-capital case, the district court found that “the limitation provision of Section
2244(d)(1) applies to any challenge by a convicted prisoner to the execution and calculation of his
sentence, whether that be by Section 2241 or Section 2254.”

17) Shuckra v. Armstrong, 2003 WL 1562097 at *4 (D.Conn. Mar. 24, 2003).  The district court
denied the state’s motion to dismiss the petition as time-barred, explaining as follows:

Because at least one claim presented in Shuckra’s §2254 petition is timely (or at
least has not been shown to be untimely), an interesting question is presented as to
the timeliness of the remaining claim.  The first sentence of §2244(d)(1) speaks of
a limitations period applicable to “an application for a writ of habeas corpus” . . .,
while §2244(d)(1)(D), which defines the triggering date of such statute of limitation
in this case, speaks of “the date on which the factual predicate of the claim or
claims presented could have been discovered through the exercise of due diligence”.
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. . .  This dichotomy between an “application” and a “claim,” . . ., raises the question
of whether a conclusion that Shuckra’s “application” was timely under §2244(d)
necessitates a finding that all claims in the application are timely under §2244(d). 

(footnotes and citation omitted).  The court went on to hold that “[u]nder the plain language of
§2244(d) and in light of the distinction throughout §2244 between applications and claims, . . . the
Court agrees . . . that §2244(d) authorizes only the dismissal of applications, not individual claims.”

18) Walker v. Carroll, 2003 WL 1700379 (D.Del. Mar. 24, 2003). Petitioner successfully moved for
reconsideration of the dismissal of his April 30, 2002 habeas petition as time-barred.  In his motion,
he established that he had filed an earlier timely petition on May 23, 2001 that was dismissed
without prejudice to allow Walker to bring an all-inclusive petition.  At the time of dismissal, any
subsequent habeas petitions were already time-barred.  The district court found that because Walker
had withdrawn his May 23, 2001 petition pursuant to the AEDPA Election Notices required by the
Third Circuit, reconsideration was warranted to prevent manifest injustice.

19) Hardy v. Conway, 299 F.Supp.2d 159, 161 (E.D.N.Y. 2004).  Petitioner’s dated signature on his
petition, unaccompanied by an affidavit of service, was insufficient to establish the timeliness of the
petition where, although the signature date was within the limitations period, the petition was not
filed until three weeks later, after the limitations period had expired.

20) Hemphill v. Senkowski, 2004 WL 943567 (S.D.N.Y. May 3, 2004).  Although, the district court
ultimately denied relief, the court held the §2254 petition timely by tolling the statute of limitations
until the date the state judge denied petitioner’s request to appeal his third state post-conviction
motion, where the Attorney General’s office could not provide proof that petitioner was served with
the orders denying his first or second state post-conviction motions. 

21) Lenz v. True, 324 F.Supp.2d 796 (W.D.Va. 2004).  The district court ordered petitioner to file his
federal habeas petition within sixty days where petitioner had invoked the federal court’s jurisdiction
to stay his imminent execution, despite the fact that petitioner had more time before the expiration
of the statute of limitations. 

22) Lavigne v. LeBlanc, 2004 WL 1811266 (E.D.La. Aug. 9, 2004).  After the magistrate recommended
that the petition be dismissed as untimely, petitioner filed his objections with evidence of his
diligence in seeking the state’s file, which provided the basis for his claim of newly discovered
evidence. The district court ruled the petition timely and referred it to the magistrate for
recommendations on the merits.

23) Bell v. True, 356 F.Supp.2d 613, 614-617 (W.D.Va. 2005).  The district court denied the state’s
request that the death-sentenced petitioner be required to file his petition for a writ of habeas corpus
within thirty days, but did order the petitioner to file within ninety days, which still fell before the
expiration date of the statute of limitations. Reasoning that the “AEDPA’s limitations period sets
the maximum amount of time a petitioner will be allowed for filing his petition,” the district court
held that “the court may set its own filing date after the petitioner has already invoked the
jurisdiction of the court.”  In this case, the court “exercise[d its] discretion to allow a reasonable time
for counsel to prepare the habeas petition, based on all of the circumstances.”  The district court
reasoned that “[w]hile it is true that [petitioner]’s impending execution date required him to seek the
court’s protection before the one-year period had elapsed, it is often the case that practicalities
prompt a claimant to file a legal action long before the statute of limitations might run.” 
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24) Callwood v. United States, 2005 WL 1398633 (D.V.I. June 10, 2005).  Before denying relief, the
district court determined that petitioner’s §2255 petition, which was filed on April 21, 1997 by
counsel who was not a member of the local bar and re-filed on January 30, 1998 by local counsel,
was timely.  Had the court deemed the petition filed on January 30, 1998, it would have been
untimely. Noting that the statutory language provided no guidance and no Third Circuit cases
answered this question, the district court turned to the principles of equity: (1) due to petitioner’s
incarceration he was restricted in his ability to monitor whether his foreign counsel followed the
local rules; and (2) petitioner could not be faulted for foreign counsel’s neglect, especially in light
of petitioner’s diligence in obtaining local counsel and re-filing the application.  

25) Carter v. Friel, 2005 WL 1683689 (D.Utah July 18, 2005).  In this capital case, the district court
held that the petition was timely where the court had issued a nunc pro tunc order and a clarification
order stating that the limitations period would be tolled pending the outcome of an opt-in issue, to
which the state consented.  The court noted several opportunities that the state had, but did not take,
to express the position it now took that only the 180 day period under the opt-in provision should
have been tolled, not the statute of limitations under §2244(d)(1).  Concerning the state’s contention
that it did not have notice or an opportunity to be heard on the tolling issue, the court stated that the
state had such notice based upon the orders, and had such opportunity when the court afforded the
state the option of filing a written motion, which the state did not do.  Instead, the state sought a
certification order, which the district court granted, but the Tenth Circuit denied the petition for
mandamus that challenged the nunc pro tunc order because the state could do so after a final order
was entered.  Alternatively, the court granted equitable tolling. 

26) Vogt v. Coleman, 2012 WL 2930871 (W.D. Pa. July 18, 2012).  The district court denied
petitioner’s motion to reopen his federal habeas proceeding, which had previously been dismissed
as untimely, in light of Martinez v. Ryan, 566 U.S. 1 (2012), holding that, “[t]o the extent petitioner
argues that the newly issued Martinez decision constitutes extraordinary circumstances sufficient
to reopen a final judgment under Rule 60(b), the Court finds that it does not.”   2012 WL 2930871
at *3.  The court went on to add that even if Martinez could constitute an extraordinary circumstance
for Rule 60(b) purposes, it would not be applicable to petitioner’s case because “Martinez did not
provide that post-conviction counsel’s ineffectiveness could establish an exception to or equitable
tolling of AEDPA’s one-year statute of limitations for filing a federal habeas corpus petition.”  Id.
at *4.      
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B. STATE'S WAIVER OF PROCEDURAL DEFENSES

COURT OF APPEALS CASES:

1) Wilkerson v.Whitley, 28 F.3d 498, 504 (5th Cir. 1994), cert. denied, 513 U.S. 1085 (1995).
Even though state attempted to waive Teague defense, court of appeals did not accept waiver.

2) Cupit v. Whitley, 28 F.3d 532, 535 (5th Cir. 1994), cert. denied, 513 U.S. 1163 (1995). State
waived procedural default by failing to raise defense in its district court pleadings and in its
objections to magistrate's report and recommendation.

3) Simmons v. State of Iowa, 28 F.3d 1478, 1482 n.4 (8th Cir. 1994), cert. denied, 513 U.S.
1178 (1995).  State waived procedural default defense by failing to raise it in federal court
even though the state courts found the claims to be procedurally defaulted. 

4) Wilmer v. Johnson, 30 F.3d 451, 455 (9th Cir.), cert. denied, 513 U.S. 970 (1994).  State
waived Teague defense by failing to raise it in the district court. 

5) Lawrence v. Armontrout, 31 F.3d 662, 666 (8th Cir. 1994), cert. denied, 513 U.S. 1161
(1995).  State waived procedural default by failing to raise it in the district court.

6) Davis v. Zant, 36 F.3d 1538, 1545 (11th Cir. 1994).  State waived procedural default defense
by failing to assert it either in the district court or the court of appeals in regard to the specific
allegations of prosecutorial misconduct upon which the court of appeals granted relief.

7) Esslinger v. Davis, 44 F.3d 1515, 1527-28 (11th Cir. 1994).  Because procedural defenses
available to state are not jurisdictional, they can be waived if state fails to raise them in a
timely manner. While district court may invoke procedural bar sua sponte, to do so it must
determine that doing so serves an important federal interest; ordinarily district court should
assume that the waiver is justified.

8) Smith v. Secretary Department of Corrections, 50 F.3d 801, 822, n.30 (10th Cir.), cert.
denied sub nom. Smith v. Mondragon, 516 U.S. 905 (1995).  State waived defense of laches
by failing to assert it in the district court.

9) Clak v. United States, 59 F.3d 296, 302 (2nd Cir. 1995).  Government waived Teague
nonretroactivity defense by failing to raise it in its brief or at oral argument.

10) Odum v. Boone, 62 F.3d 327, 330 (10th Cir. 1995).  State waived procedural default defense
claim by failing to assert it in the district court.

11) Miller v. Lockhart, 65 F.3d 676, 680 (8th Cir. 1995).  State waived procedural bar defense
to evidence presented for the first time in federal court demonstrating a systematic exclusion
of African-Americans by failing to raise the defense in a timely manner; State did not object
at time of evidentiary hearing, but waited until filing its post hearing brief to complain. 

12) Sinastaj v. Burt, 66 F.3d 804, 805, n.1 (6th Cir. 1995).  State waived Teague defense by
failing to raise it in the district court.

13) Ford v. Norris, 67 F.3d 162, 164-65 (8th Cir. 1995).  State waived procedural default
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defense by failing to raise it in the district court.

14) Duckett v. Godinez, 67 F.3d 734, 746 n.6 (9th Cir. 1995), cert. denied, 517 U.S. 1158
(1996).  State waived Teague defense by failing to raise it in the district court. 

15) Emerson v. Gramley, 91 F.3d 898, 900 (7th Cir. 1996), cert. denied sub nom. Emerson v.
Gilmore, 520 U.S. 1122 (1997).  State's failure to request that court of appeals consider
impact of recently passed AEDPA resulted in waiver of assertion that new Act applied to
petitioner's case.

16) Burris v. Parke, 95 F.3d 465, 469 (7th Cir. 1996).  The court held that under the unique facts
of Burris’ case, the state waived the abuse of the writ defense by failing to raise it when Burris
litigated his first habeas petition. The court also stated that “the doctrine of abuse of the writ
is defunct. The term derives from section 2244(b), now wholly superseded by the new law,
which nowhere uses the term.  There is no longer any statutory handle for the doctrine, and
in any event its role seems wholly preempted by the detailed provisions of the new statute
concerning successive petitions.”

17) Mata v. Johnson, 105 F.3d 209, 210 (5th Cir. 1997).  State waived any procedural default
of petitioner’s fair trial claim where, in response to petitioner’s rehearing petition, state
conceded that procedural bar relied upon by state habeas court to deny the claim did not bar
federal review, and state addressed the merits of the claim both in the district court and on
appeal without arguing procedural default. Petitioner was therefore entitled to have the issue
remanded for an evidentiary hearing.

18) Tucker v. Johnson, 115 F.3d 276, 281 n. 5 (5th Cir. 1997), cert. denied, 522 U.S. 1017
(1997). In footnote 5, the court deemed the state to have waived procedural default with
regard to one of petitioner’s claims because it had not pled default in the district court.

19) Blankenship v. Johnson, 118 F.3d 312, 316 (5th Cir. 1997).  The court found that the state
“never asserted Teague against the claim that Blankenship had a right to counsel on
discretionary review,” and that the “state has waived its Teague argument . . .”

20) Smith v. Horn, 120 F.3d 400, 407-408 (3rd Cir. 1997), cert. denied sub nom. District
Attorney of Bucks County v. Smith, 522 U.S. 1109 (1998).  Where the state has never raised
the issues of exhaustion or procedural default in any court, the court of appeals “will decline
to address” either issue unless consideration of “federalism and comity, judicial efficiency,
and the ends of justice . . . clearly indicates” that it should do so. Absent such compelling
circumstances, the court will apply its “presumption” against sua sponte consideration of such
issues “lest we subtly transform our adversarial system into an inquisitorial one.”

21) Curtis v. Duval, 124 F.3d 1, 5 (1st Cir. 1997).  The Commonwealth waived the right to
appellate consideration of its Teague defense to application of rule that constructive or actual
denial of counsel at critical stage of proceedings constitutes prejudice per se where it failed
to cite Teague or to rely on Teague’s  rationale. The court nevertheless invoked Teague sua
sponte to defeat petitioner’s claim.

22) Paradis v. Arave, 130 F.3d 385, 390 (9th Cir. 1997).  The state waived the exhaustion
requirement by failing to advise either the district or circuit court whether petitioner had
exhausted state remedies, and the court further determined not to insist upon exhaustion where

State's Waiver of Proc. Defenses  544 -- CTA



the interests of comity, federalism and finality would not be served by such insistence.

23) Howard v. Moore, 131 F.3d 399 n.10 (4th Cir. 1997)(en banc).  The court stated that,
although petitioner’s “claim is arguably procedurally defaulted by virtue of his failure to raise
it on direct appeal, . . .[ t]he state . . . has waived the procedural default issue by failing to
argue it before this Court.”

24) Goodwin v. Johnson, 132 F.3d 162, 178 (5th Cir. 1998).  The state waived any procedural
default defense flowing from petitioner’s failure to raise the claim that his confessions were
inadmissible until his second state habeas petition by failing to raise the defense in the state
courts, in the district court or in the court of appeals. The court declined to raise the defense
itself. 

25) Frey v. Fulcomer, 132 F.3d 916, 920 n.4 (3rd Cir. 1997), cert. denied, 524 U.S. 911 (1998). 
The Commonwealth of Pennsylvania waived its potential Teague defense to retroactive
application of Mills v. Maryland by failing to raise the defense in its appellate brief.

26) Earhart v. Johnson, 132 F.3d 1062, 1065-66 (5th Cir. 1998), cert. denied, 525 U.S. 933
(1998).  The Fifth Circuit affirmed the district court’s decision to accept Texas’ waiver of
exhaustion in this capital case in which petitioner filed his federal habeas petition in order to
get a stay of execution after the state courts refused to withdraw his execution date and
appoint counsel for an initial round of state habeas proceedings; the Fifth Circuit reasoned
that all of petitioner’s claims were either questions of law or questions concerning facts
already in the record, and therefore, in this case, comity did not require that the state courts
be given the first opportunity to pass on petitioner’s claims.

27) Emery v. Johnson, 139 F.3d 191, 195 n.4 (5th Cir. 1998).  In footnote 4, the court stated:
“If the state does not plead procedural default in the district court, it is waived.”

28) Duvall v. Reynolds, 139 F.3d 768, 798 n.11 (10th Cir. 1998), cert. denied, 525 U.S. 933
(1998).  The court “emphasize[d] that the State may waive the procedural default defense by
failing to timely raise the issue.” Here, the state did so with regard to one of petitioner’s
claims: it raised procedural default as a defense to two of petitioner’s claims in the district
court; the district court did not address the defense; and the state argued procedural default
in connection with only one of the two claims on appeal. Because it failed to argue default of
the second claim, the Tenth Circuit found the defense waived as to that claim. 

29) Pisciotti v. Washington, 143 F.3d 296, 300 (7th Cir. 1998).  After noting that “the state post-
conviction court held that [petitioner] waived [his IAC] claim by failing to present it on direct
appeal,” but found that the government waived the defense of procedural default failing to
argue it in the federal habeas proceedings.

30) Holleman v. Duckworth, 155 F.3d 906, 912 (7th Cir. 1998).  The state waived the defense
of procedural default by making only a “passing reference” to an arguable default as a
possible ground justifying dismissal of petitioner’s habeas petition.

31) Turner v. Duncan, 158 F.3d 449, 455 (9th Cir. 1998).  The state waived the defense of abuse
of the writ where, although it raised the issue before the magistrate, the state did not raise it
in its objections to the magistrate’s recommendation that the district court reach the merits and
grant relief on petitioner’s claim of ineffective assistance of counsel. The Ninth Circuit noted
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that its “inability to perform a proper review [of the abuse of the writ issue] is a result of the
state’s failure to object to the magistrate’s actions,” and concluded as follows: “because we
see no inequity in allowing an individual, who for the first time in the history of his criminal
proceedings is represented by competent counsel, to raise meritorious claims involving his
right to a fair trial; and because the claims counsel raises are colorable, we will treat the abuse
of writ issue as waived.” 

32) Agard v. Portuondo, 159 F.3d 98, 100 (2nd Cir. 1998), rev’d on other grounds, 529 U.S.
61 (2000).  Agreeing with the Ninth Circuit’s decision in Boardman v. Estelle, 957 F.2d 1523
(9th Cir. 1992), “that Teague issues may, but need not, be addressed when raised only in a
petition for rehearing,” the court here declined the state’s invitation on rehearing to deny relief
under Teague. The court remarked that “Teague itself is driven by comity[,] [b]ut comity also
calls for representatives of states not to agree to federal courts expending substantial time in
addressing the merits of a case, only to argue belatedly that the merits should not have been
reached.”

33) Yeatts v. Angelone, 166 F.3d 255, 261-262 (4th Cir. 1999), cert. denied, 526 U.S. 1095
(1999).  The Fourth Circuit held that “a federal court possesses the authority, in its discretion,
to decide a petitioner’s claim on the basis of procedural default despite the failure of the state
to properly preserve procedural default as a defense . . .” “In determining whether it should
exercise its discretion to notice a petitioner’s procedural default,” the court continued, a
federal habeas court “should be guided by the interests of comity and judicial efficiency that
support the consideration of this issue despite the failure of the state to preserve or present the
issue properly.” Quoting the Fifth Circuit’s decision in Magouirk v. Phillips, 144 F.3d 348
(5th Cir. 1998), the court explained that, in exercising its discretion to recognize a default
under these circumstances, a federal habeas court “should consider whether justice requires
that the habeas petitioner be afforded notice and a reasonable opportunity to present briefing
and argument opposing dismissal,” and “should take into consideration whether the failure
of the state to raise the matter of procedural default in a timely manner was intentional or
inadvertant . . ..” Here, the Fourth Circuit concluded that recognizing petitioner’s procedural
default was proper in light of the state’s representations that its failure to raise the defense
earlier was “unintentional.”

34) Fisher v. Texas, 169 F.3d 295, 302-303 (5th Cir. 1999).  The state waived the defenses of
procedural default and non-exhaustion by failing to raise them before the district court in this
non-capital habeas case involving a claim that religion-based peremptory strikes violate the
Equal Protection Clause. With regard to procedural default, the Fifth Circuit acknowledged
the state’s contention “that its waiver . . . was inadvertant,” but declined to exercise discretion
to apply an available procedural bar under the circumstances of this case because petitioner
“had absolutely no notice that procedural bar would be an issue [in the case].” As to non-
exhaustion, the court again acknowledged the state’s argument “that its waiver was
inadvertant,” but after “‘tak[ing] a fresh look at the issue,’” as required by Granberry v.
Greer, 481 U.S. 129, 134 (1987), it concluded that “the interests of comity and federalism will
be better served by excusing [petitioner’s] failure to exhaust his state court remedies.”
Specifically, the court found that any attempt by petitioner to exhaust state remedies would
be futile in light of a recent Texas Court of Criminal Appeals decision rejecting the merits of
a claim like the one advanced by petitioner. Despite its refusal to accept the state’s procedural
default and exhaustion arguments, the court went on to find that the relief sought by petitioner
is barred by Teague v. Lane.
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35) Royal v. Taylor, 188 F.3d 239, 247 (4th Cir.), cert. denied, 528 U.S. 1000 (1999).  Rejecting
the state’s contention that petitioner’s ineffective assistance of counsel claims are
procedurally barred pursuant to the Virginia Supreme Court’s dismissal of those claims under
Anderson v. Warden, 281 S.E.2d 885 (Va. 1981), the Fourth Circuit explained that
“[p]rocedural default must be pled as an affirmative defense . . . Because in the district court
the Commonwealth failed to raise the issue of [petitioner’s] asserted Anderson default with
respect to these claims (. . .), it has waived its right to pursue the matter on appeal.”

36) Bledsue v. Johnson, 188 F.3d 250, 253-255 (5th Cir. 1999).  The court found that the state’s
express statement in its answer to petitioner’s §2254 petition “that Bledsue has sufficiently
exhausted his state remedies” resulted in waiver of its contention on appeal that petitioner’s
failure to present his sufficiency of the evidence claim for discretionary review on direct
appeal resulted in procedural default: “the state has waived any independent exhaustion
argument, as well as the exhaustion argument included within the doctrine of procedural
default.

37) United States v. Dawson, 193 F.3d 1107, 1109 (9th Cir. 1999), cert. denied, 531 U.S. 864
(2000).  The government waived the defense of abuse of the writ in this §2255 case by failing
to present it before the district court. 

38) Moore v. Gibson, 195 F.3d 1152, 1171 (10th Cir. 1999), cert. denied, 530 U.S. 1208 (2000). 
The court noted that three of petitioner’s four claims of prosecutorial misconduct were
presented to the state courts only on state law grounds, but found that, “[b]ecause respondent
does not argue petitioner failed to exhaust the[se] three claims on federal grounds and does
not argue procedural bar with respect to all four claims, we address the merits of all claims.”

39) Hernandez v. Cowan, 200 F.3d 995, 997 (7th Cir. 2000).  The state waived its contention
that petitioner procedurally defaulted his claim by failing to raise it on discretionary review
of the denial of state post-conviction relief.  The Seventh Circuit rejected the state’s
contention that this failure was attributable to the fact that then-existing circuit precedent did
not recognize petitioner’s inaction as a default, explaining:  “The state’s failure to argue or
at least reserve the point in the present case, especially when the existence of a circuit split
made the possibility of Supreme Court correction more than merely theoretical, is
inexplicable;  and a foreseeable change in law is (if it comes to pass) at best a weak ground
for relieving a party of the consequences of its waiver.”  With respect to the waiver in this
case, of course, the “change in law” referred to by the court occurred in the Supreme Court’s
decision in O’Sullivan v. Boerckel, 526 U.S. 838 (1999).

40) Stouffer v. Reynolds, 214 F.3d 1231, 1232-1233 (10th Cir. 2000).  The state waived any
possible requirement that petitioner exhaust facts it alleged constituted “new evidence” when
it stipulated to those facts during proceedings before the federal district court.

41) Smith v. Johnson, 216 F.3d 521, 523-524 (5th Cir. 2000).  After noting that it had previously
“left open the possibility that this court may, in the appropriate circumstances, apply . . .
procedural bar sua sponte when the state has waived the defense in the district court,” the
Fifth Circuit held that “[g]iven that [petitioner] has been given notice and an opportunity to
respond to the procedural bar [present in this case] and that the State did not intentionally
waive the bar, we deem it appropriate for this court to apply the procedural bar.”  

42) Jackson v. Johnson, 217 F.3d 360, 361-363 (5th Cir. 2000).  The Fifth Circuit held that,
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“absent compelling reasons to the contrary, a federal court should apply Teague even when
it has been implicitly waived by the State.”  The court reasoned that “[t]he retroactivity
principle established in Teague was motivated in the first instance by concerns about the
evenhanded and uniform application of justice,” and concluded that, “[t]hus, the Teague
nonretroactivity rule is not an affirmative defense in the traditional sense of that term; rather,
it is a vehicle for the vindication of a fundamental principle of justice. . . Fundamental
principles of fairness are not the states’ to waive.”  

43) Davis v. Lemaster, 2000 WL 702408 (10th Cir. 2000) (unpublished).  In footnote 2, the
court noted that petitioner’s §2254 petition was untimely under §2244(d), but held that,
“[b]ecause the limitations period was not raised, the issue is waived.”

44) Dubria v. Smith, 224 F.3d 995, 1001 (9th Cir. 2000) (en banc), cert. denied, 531 U.S. 1148
(2001).  The state waived any procedural bar to federal habeas consideration of petitioner’s
claim that the trial court committed constitutional error in admitting an unredacted tape and
transcript of his police interview when it failed to raise procedural default “in its response to
the habeas petition.”  The court further declined to overlook the state’s omission in light of
the absence of any “‘extraordinary circumstances’” suggesting it should do so.  (citation
omitted).  

45) Cossel v. Miller, 229 F.3d 649, 653 (7th Cir. 2000).  The state waived its contention that
petitioner’s ineffective assistance of counsel claim was procedurally defaulted due to
petitioner’s failure to present that claim to the Indiana Supreme Court on appeal of the denial
of state post-conviction relief.

46) Lockett v. Anderson, 230 F.3d 695, 699-700 (5th Cir. 2000). In this Mississippi capital case
involving two death sentences, the court allowed the district court’s judgment to stand after
concluding that the state’s notice of appeal of a second order entered by the district court
failed to confer jurisdiction on the court of appeals to review the first order, in which relief
had been granted as to one of petitioner’s death sentences.

47) Mask v. McGinnis, 233 F.3d 132, 136 (2nd Cir. 2000), 534 U.S. 943 (2001).  The Second
Circuit noted that although the state opposed petitioner’s claim in state post-conviction
proceedings on the ground that it could have been raised on direct appeal, “[t]he State has not
raised preclusion or any other procedural bar in the proceeding before the district court or the
proceedings here, and therefore any procedural bar has been waived.” 

48)  Hudons v. Hunt, 235 F.3d 892, 895 n.1 (4th Cir. 2000).  The Fourth Circuit declined to
recognize the default of petitioner’s ineffective assistance of appellate counsel claim where,
“[a]t oral argument, the State expressly declined to assert the default as a ground for  . . .
decision, in spite of acknowledging that the claim was defaulted,” which the court took as an
indication that “the State’s failure to raise the default was unquestionably intentional.”

49) Rose v. Lee, 252 F.3d 676, 693 n.12 (4th Cir. 2001), cert. denied, 534 U.S. 941 (2001).  In
the course of rejecting the merits of petitioner’s ineffective assistance of counsel claim, the
Fourth Circuit considered an affidavit signed by a juror indicating that, had counsel presented
the information petitioner argued should have been presented, the juror would have voted for
a life sentence rather than a death sentence.  In footnote 12, the court observed that “[t]he state
did not object pursuant to Federal Rule of Evidence 606(b) to our consideration of the
[juror’s] affidavit. Thus, to the extent Rule 606(b) is applicable, the State has waived the
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argument that the affidavit fits within the prohibition of Rule 606(b).”
 
50) Hellums v. Williams, 2001 WL 892492 at *5 (10th Cir. Aug. 8, 2001) (unpublished).  The

court affirmed the district court’s grant of relief from petitioner’s criminal sexual penetration
claims, finding that the state’s failure to timely object to the magistrate’s recommendation that
relief be granted resulted in waiver of the right to appellate review of the district court’s
adoption of that recommendation.  The court acknowledged the existence of an “‘interests of
justice’ exception” to this “firm waiver rule,” but found that, in this case, the “court’s decision
to apply the firm waiver rule is consistent with the ‘interests of justice.’”

51) Romine v. Head, 253 F.3d 1349 (11th Cir. 2001), cert. denied, 535 U.S. 1011 (2002).  In the
course of granting relief on petitioner’s improper closing argument claim in this Georgia
capital case, the Eleventh Circuit noted two waivers by the state.  First, in footnote 12, the
court noted that the state had raised no objection to the court’s consideration of post-
conviction testimony by a juror concerning the effects of the prosecution’s closing argument,
and stated that, “[i]n the absence of any such argument by the State, we do consider [the]
testimony . . .” 253 F.3d at 1362.  Second, the court began its analysis of the merits of
petitioner’s claim “by noting that if there were any procedural bar as to the . . . claim, the State
has waived it.  The State did not assert a procedural bar to this specific claim in the district
court and has not argued one as to it in this Court.”  253 F.3d at 1364.

52) Fortini v. Murphy, 257 F.3d 39, 45 (1st Cir. 2001), cert. denied, 535 U.S. 1018 (2002).  The
court found that the “state has . . . waived any objection to the habeas petition based on
[petitioner’s] failure to raise [a] constitutional issue at trial.”  Prior to reaching this
conclusion, the court noted that neither the state appellate court nor the federal district court
based their rejections of petitioner’s claim on waiver law, and that the state failed to raise a
waiver argument in briefing or oral argument in the First Circuit.

53) Szuchon v. Lehman, 273 F.3d 299, 320  (3rd Cir. 2001).  The Third Circuit  noted that the
state waived petitioner’s procedural default of his Mills v. Maryland claim by failing to raise
the defense in its answer.  The court went on, however, to find it “more troubling” that
petitioner never raised the Mills claim in state court, despite having filed several state post-
conviction relief applications, and concluded sua sponte that the district court should not have
addressed the merits of the claim “given the substantial concerns of comity and federalism
that are implicated by [petitioner]’s decision to bypass state court review altogether.”  The
court therefore declined to affirm the district court’s grant of relief on this claim.

54) Carter v. Litscher, 275 F.3d 663, 665 (7th Cir. Dec. 28, 2001).  Before addressing issue on
appeal, the court noted that petitioner’s “appeal is properly before us, even though the [COA]
fails to identify a substantial constitutional issue and thus does not satisfy . . . §2253(c)(2) .
. . because the state has made nothing of this problem and thus has forfeited the benefits of
that statute.” 

55) Robinson v. Crist, 278 F.3d 862, 865 (8th Cir. 2002).  Discussing the propriety of addressing
petitioner’s Griffin v. California claim on the merits, the court observed that “[w]hile an
exhaustion concession [(which the state made in this case)] does not necessarily constitute a
procedural default waiver, . . . we agree with the district court that because the state failed to
advance a procedural default argument, such argument is waived.”

56) Calvert v. Wilson, 288 F.3d 823, 838 (6th Cir. 2002).  Concurring in the judgment granting
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relief on petitioner’s Confrontation Clause claim, Judge Cole wrote separately to discuss the
“problematic . . . fact that the majority has considered the harmless error defense where it has
not been properly raised by the respondent.”  After a fairly lengthy discussion of litigants’
responsibilities, Judge Cole concluded as follows:

This Court should not, as a matter of policy, encourage poorly planned
lawyering or improper strategy, nor should this Court to [sic] do the
respondent’s job for him by raising harmless error where he has failed to do
so appropriately.  I find it troubling that the respondent has essentially asked
this Court to do as much, particularly given the broad sweep of
responsibilities that is accorded to the respondent in these proceedings and
the liberty interests at stake.

57) Herrera v. Lemaster, 301 F.3d 1192, 1196 (10th Cir. 2002) (en banc), cert. denied, 537 U.S.
1197 (2003).  Rejecting the state’s belated attempt to defend admission of illegally seized
evidence under the good faith exception to the exclusionary rule, the court stated as follows:

For the first time in its brief to the en banc court, the state contended the
affidavit was facially sufficient on the basis of evidence presented at the state
court suppression hearing.  We will not consider new assertions presented for
the first time on rehearing en banc, particularly those based on factual
allegations.

58) Ellis v. Hargett, 302 F.3d 1182, 1189 (10th Cir. 2002), cert. denied, 537 U.S. 1236 (2003).
In finding that petitioner procedurally defaulted a portion of his jury instruction claim by
failing to present the federal theory on which it was based to the state courts, the Tenth Circuit
applied the express waiver of exhaustion provision of §2254(b)(3), stating as follows:  

[Petitioner’s] challenge to the self-defense instructions in state court dealt
entirely with their correctness under Oklahoma law and cited no federal
authority. Therefore, his federal due process claim has not been exhausted. 
Since the State has not expressly waived the exhaustion requirement, it applies
to this claim. 28 U.S.C. § 2254(b)(3) (2000). Because Ellis has already applied
once for state postconviction relief, he is clearly procedurally barred from
raising this claim . . .

In so finding, the Tenth Circuit made no mention of the difference between a state’s waiver
of its right to require a petitioner to pursue an available remedy in state court, which
§2254(b)(3) appears to address, and the separate question of whether §2254(b)(3) requires the
state to expressly waive a procedural default arising out of the petitioner’s failure to fairly
present a claim to a state court from which a remedy is no longer available.

59) Lam v. Kelchner, 304 F.3d 256, 269 (3rd Cir. 2002).  After concluding that statements
petitioner made to undercover officers were involuntary, and should therefore have been
suppressed, the Third Circuit rejected the state’s contention that admission of the statements
was harmless.  The court noted that the “first flaw” in the state’s argument was that “it was
never raised before the District Court and was therefore waived.”  The court went on to
explain that, even absent the state’s waiver,  the error was not harmless.

60) Robinson v. Johnson, 313 F.3d 128 (3rd Cir. 2002), cert. denied, 540 U.S. 826 (2003).  The
Third Circuit held that “affirmative defenses” – in this case, the statute of limitations – “under
the AEDPA should be treated the same as affirmative defenses in other contexts, and, if not
pleaded in the answer, they must be raised at the earliest practicable moment thereafter” or
be deemed waived. 313 F.3d at 137.  In this case, petitioner contended that the state waived
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its limitations defense against his second-in-time petition by failing to raise it until after the
district court dismissed the petition as successive and the court of appeals reversed that
dismissal and remanded for further proceedings.  Rejecting the argument that the state should
have raised the limitations defense at the same time it sought dismissal of the petition as
successive, the Third Circuit noted that the position the state took at that time “was equivalent
to a motion to dismiss for lack of subject matter jurisdiction . . . [which] is an even more
favored affirmative defense than a motion to dismiss for failure to state a claim [under]
Fed.R.Civ.P. 12(h).” 313 F.3d at 139.  “It follows,” the court continued, “that in initially
seeking transfer to this court the Commonwealth did not act inconsistently with Rule 12’s
requirements as to the presentation of defenses.”  313 F.3d at 139.  The court went on to note
that in cases involving a state’s challenge to a petitioner’s submission on the ground that the
petition is second or successive, “[t]here is no practical opportunity for a district court to
consider merits defenses, such as the statute of limitations defense, before this court grants
authorization to do so . . .”  313 F.3d at 140.  From there, the court concluded that, in light of
the “limited scope” of the proceedings concerning the successiveness issue in this case, the
state “appropriately limited its response” to that issue, and that “[b]ecause the Commonwealth
raised the statute of limitations in its first pleading that was filed in the District Court on
remand, we hold that it did not waive this defense.”  313 F.3d at 141. 

61) Ward v. Sternes, 334 F.3d 696, 708 (7th Cir. 2003).   In the course of granting relief in this
non-capital Illinois murder case, a majority of the Seventh Circuit panel noted that the state
waived any argument that the error in petitioner’s inadequate waiver of his right to testify
might have been harmless by failing to challenge the district court’s finding that it had not
been harmless, but went on to conclude that, even if harmlessness were still an issue, the error
here warranted relief.

62) Moore v. Casperson, 345 F.3d 474, 494 n.7 (7th Cir. 2003).  In footnote 7, the Seventh
Circuit noted that although one of petitioner’s claims was apparently defaulted because it had
not been raised on appeal in state court, the state “does not argue (or even mention) that this
claim is procedurally defaulted.  Consequently, we will address the merits of this claim.” The
court went on to deny relief.

63) Caver v. Straub, 349 F.3d 340, 345-346 (6th Cir. 2003).  In the course of affirming the grant
of relief on petitioner’s ineffective assistance of trial counsel claim, the Sixth Circuit found
that, by failing to raise it until this appeal, the state waived its defense that an ineffective
assistance of appellate counsel claim used to overcome the procedural default of the claim
relating to trial counsel had itself been defaulted by petitioner in state court. 

64) Picazo v. Alameida, 366 F.3d 971, 971-972 (9th Cir. 2004).  In this order denying rehearing,
the Ninth Circuit found that the state waived its reliance on Mitchell v. Esparza, 540 U.S. 12
(2003), in support of its harmless error argument by failing to raise it earlier.  The court
explained:

[A]t no point in this litigation until the petition for rehearing did the state
argue that we should apply Esparza, or even consider it. The Esparza opinion
was issued months before oral argument in this case, yet the state did not cite
Esparza in any written submission to this court. When asked at oral argument
to identify the applicable standard of review, the state insisted that Brecht
controlled and again failed to mention Esparza. Under the law of this circuit,
we deem the state’s most recent argument waived.
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65) Webster v. Woodford, 369 F.3d 1062, 1067 (9th Cir.), cert. denied sub nom. Webster v.
Brown, 543 U.S. 1007 (2004).  After noting that the state waived its Teague defense to
petitioner’s claim that his due process rights under Bouie v. City of Columbia, 378 U.S. 347
(1964), were violated by judicial expansion of California’s definition of death-qualifying
special circumstances, the Ninth Circuit elected address – and reject – the state’s argument
anyway.  The court explained:  “[W]e elect to exercise our discretion to do so in this instance
because this is an interlocutory appeal. The State could easily rectify its error by raising the
issue before the district court on remand. Thus, judicial economy is served by addressing the
Teague argument in this appeal.”

66) Baze v. Parker, 371 F.3d 310, 320 (6th Cir. 2004), cert. denied, 544 U.S. 931 (2005). 
Reaffirming its holding in Scott v. Collins, 286 F.3d 923 (6th Cir.2002), that the state may
waive a defense by not asserting it, the Sixth Circuit held that “[a]lthough it could be argued
that the [state supreme court] relied on the procedural bar to dismiss [petitioner]’s claim of
ineffective assistance of counsel,” the state did not “raise the question of procedural default
in its response brief to [petitioner]’s appeal, but rather opposed the claim on the merits”;
therefore, the state waived the defense. 

67) Sowell v. Bradshaw, 372 F.3d 821, 830 (6th Cir. 2004), cert. denied, 544 U.S. 925 (2005). 
Before denying relief in this pre-AEDPA capital case, the Sixth Circuit noted that petitioner
presented different claims in state court and federal court regarding the voluntariness of his
jury waiver, but found that the state waived procedural default as a defense when it failed to
object to testimony presented at the evidentiary hearing that supported petitioner’s claim in
federal court.  The court likewise found that the state waived its defense that petitioner did
not attach sufficient documentation to support his claim because the state did not raise the
defense before the district court.  Additionally, the court refused to exercise its discretion to
consider the defense “[i]n light of the resources that have been expended by the district court
and the serious consequences facing [petitioner].”  

68) Oswald v. Bertrand, 374 F.3d 475, 483-484 (7th Cir. 2004), cert. denied, 543 U.S. 1002
(2004).  In the course of affirming the grant of relief in this Wisconsin armed robbery and
murder case on the ground that the trial court failed to inquire adequately into possible jury
bias, the Seventh Circuit panel majority rejected the state’s contention that the opportunity
petitioner was given to present his evidence at a subsequent state post-conviction relief
hearing was an adequate substitute.  The majority stated that “[t]he single sentence in its
opening brief that the state devoted to the adequacy of [the post-conviction] hearing is
inadequate to preserve the issue in this court;  it has been waived.”

69) Howard v. United States, 374 F.3d 1068 (11th Cir. 2004).  After noting that procedural
defenses do apply to Gideon-based claims such as petitioner’s claim under Alabama v.
Shelton, 535 U.S. 654 (2002), and that petitioner could have raised his claim at his sentencing
proceeding because it was not novel, the Eleventh Circuit concluded that the government
could not now assert the procedural default affirmative defense because it had failed to do so
in the district court.  

70) Gibbs v. Frank, 387 F.3d 268, 277 n.7 (3rd Cir. 2004).  The Third Circuit granted relief in
this non-capital Pennsylvania murder case, finding that petitioner’s Fifth Amendment rights
were violated at his re-trial when the court permitted the prosecution to introduce in its case
in chief the testimony of a mental health expert to whom petitioner had made inculpatory
statements during a court-ordered evaluation prior to his first trial.  As to any possibility that
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the error in admitting the state’s expert’s testimony may have been harmless, the court simply
noted that “[t]he state does not contend that admitting [the witness’] testimony did not have
‘“a substantial and injurious effect or influence in determining the jury’s verdict.”’”

71) Canaan v. McBride, 395 F.3d 376, 382 (7th Cir. 2005).  Before affirming the grant of relief
on petitioner’s ineffective assistance of counsel claim in this Indiana capital case, the Seventh
Circuit rejected the state’s procedural default argument.  Although petitioner failed to raise
this particular ineffectiveness claim until his appeal from the denial of state post-conviction
relief, thereby making the claim vulnerable to a procedural default defense, the state
consistently mischaracterized petitioner’s claim as alleging a violation of the right to testify
– as opposed to the right to effective counsel – when attempting to invoke its procedural
defense.  Noting that the “state makes no mention of” petitioner’s ineffective assistance claim
in its submissions, the Seventh Circuit concluded that it had waived any procedural default
argument that might pertain to that claim:

[D]espite three opportunities to assert procedural default – before the Indiana
Supreme Court, the district court, and this court – the State has never done
so.  The State’s silence is significant because by failing to object to Canaan’s
claim on procedural default grounds, the State has waived (or, more properly,
forfeited) this argument.  As we are under no obligation to invent a
procedural default argument never raised by the State, we move to the merits
of Canaan’s claim.

(internal citations omitted). 

72) Sanders v. Cotton, 398 F.3d 572, 582 (7th Cir. 2005).  The Seventh Circuit held that state
waived its claim that instructional error at petitioner’s non-capital homicide trial was harmless
by failing to raise the argument before the district court. The court went on to observe that,
“[w]hile we can overlook the Respondent’s failure to argue harmless error, we generally do
so only when the ‘harmlessness of the error or errors found is certain’ and ‘a reversal would
result in protracted, costly, and ultimately futile proceedings in the district court.’” (citations
omitted).  Here, the error was not harmless.

73) Morrison v. Mahoney, 399 F.3d 1042, 1046 (9th Cir. 2005).  The Ninth Circuit rejected
petitioner’s contention that the state waived its procedural default defenses by failing to raise
them until after the district court’s earlier decision granting a motion to dismiss the petition
as untimely had been reversed and remanded for further consideration.  After holding that
“[p]rocedural default, like the statute of limitations, is an affirmative defense [which] should
be raised in the first responsive pleading in order to avoid waiver,” the court went on to
conclude that because the state’s initial submission was only a motion to dismiss, the omission
of procedural default defenses did not result in waiver.

74) Dalton v. Battaglia, 402 F.3d 729, 737 (7th Cir. 2005).  In the course of vacating the district
court’s denial of relief and remanding for an evidentiary hearing, the Seventh Circuit noted
that the state waived its argument that gaps in the state court record resulted from petitioner’s
delay in seeking relief by failing to raise this argument in the district court. 

75) Howard v. Bouchard, 405 F.3d 459, 477 (6th Cir. 2005), cert. denied, 546 U.S. 1100 (2006). 
The Sixth Circuit found it appropriate to raise procedural default sua sponte where, although
the state failed to raise it in its appellate brief, the state had raised it before the district court,
which acknowledged, but never resolved, the state’s argument.  The Sixth Circuit explained
that, “given that petitioner was aware of the issue, and in the interest of ‘comity, federalism,
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and judicial efficiency,’ we think it appropriate to determine whether petitioner has
procedurally defaulted on his claims. In finding it appropriate to review the procedural default
issue, we raise no issue that Howard was not previously aware of.” (internal citation omitted).

76) Tenny v. Dretke, 416 F.3d 404, 407-408 (5th Cir. 2005). The Fifth Circuit held that, by
failing to argue the point in its opening brief, the state waived its right to challenge the district
court’s finding that the state court unreasonably applied Strickland v. Washington in
concluding that trial counsel’s performance had not been deficient in this non-capital Texas
murder case.  The court explained:

The State, in its opening brief, does not challenge th[e district court’s
deficient performance] holding and we thus consider the issue waived.  In its
reply brief, the State argues that it did not waive the issue because it “is not
unusual for IAC analysis” to assume deficient performance arguendo and to
focus on the prejudice prong. This argument is meritless. While the cases
cited by the State aptly illustrate that we often opt to decide an IAC claim
based solely on one of the two prongs,  that does not give the State license
to argue one prong to the exclusion of the other and expect the latter issue
not to be waived. Had the State actually challenged the district court’s
holding on the first prong and then proceeded “arguendo,” it would, of
course, be a different matter.

(emphasis by the court) (footnotes omitted). 

77) McNair v. Campbell, 416 F.3d 1291, 1305-1306 (11th Cir. 2005), cert. denied sub nom.
McNair v. Allen, 547 U.S. 1073 (2006). In the course of reversing the district court’s grant
of sentencing phase relief in this Alabama capital case, the Eleventh Circuit held that the
district court was correct in finding that petitioner procedurally defaulted his jury misconduct
claim by failing to fairly present it to the state courts as a federal claim, but erred in finding
that the state waived reliance on that default by failing to raise it in its briefing to the district
court.  The Eleventh Circuit reached this conclusion by finding that §2254(b)(3) (“A State
shall not be deemed to have waived the exhaustion requirement . . . unless the State, through
counsel, expressly waives the requirement”) “applies with full force in cases . . .  where the
procedural bar arises only as a direct result of the petitioner’s failure to exhaust his state law
remedies.”  The court explained: 

Because section 2254(b)(3) provides that the State can waive McNair’s
failure to properly exhaust his claim only by expressly doing so, it logically
follows that the resulting procedural bar, which arises from and is dependent
upon the failure to properly exhaust, can only be waived expressly. Thus,
because the State did not expressly waive McNair's procedural default in this
case, we hold that section 2254(b)(3) applies and that McNair is procedurally
barred from raising his extraneous evidence claim.

(internal citation omitted). The court went on to limit its view on the applicability of
§2254(b)(3) as follows:

In holding that section 2254(b)(3) applies to this particular procedural bar,
we emphasize that this holding applies only to a procedural bar that arises
out of a failure to exhaust state remedies. Such a procedural bar is to be
distinguished from one that arises, not because of a failure to exhaust, but
rather because the state court will not hear the claim due to a state procedural
bar. For example, most states require contemporaneous objections and often
decline to entertain a claim because of a failure to object. Such a claim may
well be fully exhausted, but nevertheless procedurally barred in federal court
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because of the State’s invocation of its bar for failure to object. In such a
case, the procedural bar in federal court has nothing to do with exhaustion,
and therefore section 2254(b)(3) would not apply.

See also Maples v. Allen, 586 F.3d 879 (11th Cir. 2009) (per curiam) (applying McNair
construction of §2254(b)(3) to reject petitioner’s contention that state waiver procedural
default arising out of failure to timely appeal denial of state post-conviction relief).

78) Chaker v. Crogan, 428 F.3d 1215, 1220 (9th Cir. 2005), cert. denied, 547 U.S. 1128 (2006). 
Before granting relief on petitioner’s First Amendment claim, the Ninth Circuit observed that
the state waived an available procedural default defense by failing to raise it before the district
court or on appeal. 

79) White v. Mitchell, 431 F.3d 517 (6th Cir. 2005), cert. denied sub nom. White v. Houk, 549
U.S. 1047 (2006). In this Ohio capital case, the Sixth Circuit noted that the state failed to raise
procedural default in response to petitioner’s prosecutorial misconduct argument before the
district court, but did raise it before the court of appeals.  Without explaining its decision to
do so, the court of appeals elected to consider the default argument, and went on to reject
petitioner’s claim on that basis.

80) Winn v. Renico, 2006 WL 1313373 at *4 (6th Cir. May 12, 2006) (unpublished).  Before
affirming the denial of relief on the merits, the Sixth Circuit rejected the state’s suggestion
that the court refuse to consider petitioner’s claim under the “concurrent sentence” or
“collateral sentence” doctrine.  The court explained: “Because Respondent raises the
‘collateral sentence’ doctrine for the first time on appeal, we decline to address it now.”

81) Prieto v. Quarterman, 456 F.3d 511, 519 (5th Cir. 2006).  In this Texas capital case, the
Fifth Circuit examined whether the district court erred in raising the affirmative defense of
procedural default sua sponte.  Applying the rules it had established in prior decisions, the
court concluded that the district court had abused its discretion in this case by invoking a
procedural bar without alerting either party to its intent to do so, or affording the parties an
opportunity to be heard.  The court therefore remanded with instructions to address the
procedural bar issue after giving the parties “opportunities to make their legal positions known
to the court,” and “if appropriate, to address the merits of Prieto’s jury misconduct claim ...” 
See also Amos v. Thornton, 646 F.3d 199, 203 n.4 (5th Cir. 2011) (quoting Prieto, 456 F.3d
at 518) (“[W]e have previously held that it is an abuse of discretion for a district court to sua
sponte apply ‘the procedural bar defense when the petitioner has absolutely no notice or
opportunity to respond.’”). 

82) Albrecht v. Horn, 485 F.3d 103, 120 (3rd Cir. 2007) (opinion on rehearing), cert. denied
sub nom. Albrecht v. Beard, 552 U.S. 1108 (2008).  After finding that petitioner’s Mills v.
Maryland challenge to his Pennsylvania death sentence was meritorious, and that the state
court unreasonably applied federal law in rejecting it, the Third Circuit held that relief was
nevertheless barred by Teague.  In so holding, the court “allow[ed] the Teague defense even
though the State failed to raise the defense with the District Court,” reasoning that the state’s
omission “had absolutely no effect on how the District Court ruled in the matter, because the
District Court considered the issue of Teague sua sponte,” and that, as a result, “[t]here is no
prejudice to either party in our consideration of Teague.”

83) Pike v. Guarino, 492 F.3d 61, 72-73 (1st Cir.), cert. denied sub nom. Pike v. Bissonette, 552
U.S. 1066 (2007).  In the course of affirming the district court’s denial of relief in this
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Massachusetts murder case, the First Circuit rejected the state’s contention that it had not
waived its non-exhaustion defense.  Although the state had expressly raised the defense in a
motion to dismiss, it subsequently moved to withdraw that motion on the ground that, after
reviewing the relevant materials, it agreed with petitioner that the relevant claims had been
exhausted.  The state later sought to resurrect the defense after petitioner refined a claim in
a memorandum of law, but neither the district court nor the First Circuit accepted the state’s
contentions.  “A party who chooses to waive a defense,” the First Circuit explained,
“surrenders that defense as to the claim asserted and any claim fairly encompassed within it.”
The court continued:

In other words, the waiver extends to the claim stated and any variants of the
claim that are readily ascertainable from the language of the petition or
complaint. The waiving party cannot play the ostrich, burying its head in the
sand and struthiously ignoring that which ought to be obvious. ¶  The
competence claim pursued by the petitioner was well within the compass of
the language contained in ground one of the habeas petition. The fact that the
Commonwealth came to regret its waiver is not a sufficient reason to allow
rescission of the waiver.

84) Cristini v. McKee, 526 F.3d 888, 898 (6th Cir. 2008), cert. denied sub nom. Cristini v.
Hofbauer, 556 U.S. 1187 (2009).  After noting respondent’s admission that it failed to argue
petitioner’s prosecutorial misconduct claim was defaulted before the district court, the Sixth
Circuit acknowledged that it had the authority to consider the default issue for the first time
on appeal, but “does not do so ‘as a matter of course.’” (quoting Howard v. Bouchard, 405
F.3d 459, 476 (6th Cir. 2005)).  The court went on to decline to consider the default issue in
this case.

85) D’Ambrosio v. Bagley, 527 F.3d 489, 496-97 (6th Cir. 2008).  Before granting relief on 
petitioner’s Brady v. Maryland claim in this Ohio capital case, the Sixth Circuit panel
majority rejected the state’s contention that petitioner’s claim – based on evidence first
uncovered and presented at a federal evidentiary hearing – was unexhausted, and that the state
had not expressly waived exhaustion as required by 28 U.S.C. §2254(b)(3).  After noting that
the state never raised exhaustion during the district court proceedings, and after discussing
definitions of “express” in other contexts, the majority held that “[t]he warden expressly
waived the exhaustion requirement because her counsel’s conduct during the district court
proceedings manifested a clear and unambiguous intent to waive the requirement.” The
majority later explained:

This is an extraordinary case in which the district court stated that it
understood exhaustion to be a non-issue and that the warden would not later
assert it, the warden failed to correct what the district court clearly viewed
as the warden’s position during the almost four years of litigation before that
court, and the warden went on to state to the district court that D'Ambrosio’s
claims would be untimely in the state courts (thereby confirming the district
court’s understanding). We are aware of no binding authority that says that
such conduct by the State is not an express waiver of the exhaustion
requirement. * * * It is no answer to say that the warden did not expressly
waive exhaustion because the warden did not verbally state that she was
waiving the requirement. AEDPA does not require “magic words” in order
for a state to expressly waive exhaustion. The touchstone for determining
whether a waiver is express is the clarity of the intent to waive. Obviously,
had the warden’s counsel said, “we waive the exhaustion requirement,” the
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intent would have been clear. But there is nothing more than a metaphysical
distinction between that hypothetical situation and the instant case – in both
cases it is clear that the warden intentionally gave up her right to raise
exhaustion.
Judge Boggs expressed “general agreement with most of what is written in the well-

reasoned opinion for the court,” but dissented because of disagreement “that the actions of the
state here met the requirement of AEDPA that a state does not waive the requirement of
exhaustion ‘unless the State, through counsel, expressly waives the requirement.” (quoting
28 U.S.C. §2254(b)(3)). Judge Boggs later added that “[t]he court’s opinion is quite correct
that no ‘magic words’ are needed, but it seems to me that some words, sign, signal, or
indication other than silence is necessary for a waiver to be ‘express.’”

86) Barreto-Barreto v. United States, 551 F.3d 95, 98 (1st Cir. 2008).  Before affirming the
denial of relief on the ground that the §2255 motions in this case were time-barred, the First
Circuit held that the government waived its contention that petitioners’ claims were
procedurally barred because they could have been, but were not, raised on direct appeal.  “The
government,” the court held, “waived the issue of procedural default by not raising it in
response to the §2255 petitions below.”

87) Slovik v. Yates, 556 F.3d 747, 751 n.4 (9th Cir. 2009) (amended opinion).  Before granting
relief on petitioner’s Confrontation Clause claim in this California assault with a deadly
weapon case, the Ninth Circuit rejected the state’s argument – raised for the first time in its
rehearing petition – that petitioner “did not sufficiently raise a Confrontation Clause argument
in state court proceedings.”  After accepting that petitioner “has procedurally defaulted his
Confrontation Clause claim,” the court found that “the State has forfeited this procedural
default argument” by failing to timely raise it, and “refuse[d] to raise the issue sua sponte.”

88) Willis v. Jones, 2009 WL 1391429 at *5-6 (6th Cir. May 15, 2009) (unpublished).  In this
procedurally unusual Michigan murder and robbery case, the Sixth Circuit panel found that
although petitioner characterized the motion he submitted to the district court as a request
under Rule 60(b)(6), it was actually properly classified as a motion under Rule 60(b)(1),
whose one year time limit expired well before the motion was filed.  However, because that
time limit is a non-jurisdictional affirmative defense, and because the state forfeited it by
failing to raise it, the Sixth Circuit declined to dispose of the case on the ground the motion
had been untimely.

89) Gardner v. Galetka, 568 F.3d 862 (10th Cir. 2009), cert. denied, 559 U.S. 993 (2010). In the
course of affirming the denial of relief in this Utah capital case, the Tenth Circuit noted the
state’s “unwarranted” concession at oral argument that §2254(d) was inapplicable to a subset
of petitioner’s claims, and then examined whether “the congressionally mandated deferential
standard of review [can] be waived by counsel.” 568 F.3d at 878. After acknowledging that
“states may waive some of AEDPA’s provisions,” id., the court joined the Second, Sixth and
Seventh Circuits in holding that “the correct standard of review under AEDPA is not
waivable. It is, unlike exhaustion, an unavoidable legal question we must ask, and answer, in
every case,” id. at 879.

90) Cheeks v. Gaetz, 571 F.3d 680, 685-86 (7th Cir. 2009). Before affirming the denial of relief
in this Illinois murder and home invasion case, the Seventh Circuit held that §2254(d) would
not apply to petitioner’s claim that the prosecution knowingly presented false testimony
because that claim had not been presented to, and therefore had not been adjudicated by, the
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state courts. After recognizing that petitioner’s failure to present the claim to the state courts
would ordinarily bar federal review, the court went on to agree with the district court’s
determination that the state had forfeited its procedural default defense by failing to timely
raise it. 

Additionally, in footnote 1 the court noted that “there is a division of authority as to
whether section 2254(b)(3) [(barring finding that state waived exhaustion absent express
waiver by state’s counsel)] applies to procedural default as well as to exhaustion.” (citing
Perruquet v. Briley, 390 F.3d 505, 515-16 (7th Cir. 2004)).  See also Warren v. Baenen, 712
F.3d 1090, 1099-1100 (7th Cir. 2013) (noting possibility that petitioner had never presented
his claim to state courts, then observing that, “the state does not argue default here, and, as
such, has forfeited the argument”).

91) Smith v. Secretary, Dept. of Corrections, 572 F.3d 1327 (11th Cir. 2009). Before vacating
the district court’s denial of relief on some of petitioner’s Brady claims and remanding this
Florida capital case for further analysis on materiality, the Eleventh Circuit reiterated its view
that the express waiver requirement of § 2254(b)(3) applies where a prisoner procedurally
defaults a claim by failing to fairly present it to the state courts. The court explained:

After the enactment of AEDPA, whether the State’s failure to raise a
procedural bar defense waives it depends on the basis of the defense. If the
procedural bar defense arises from the petitioner’s failure to raise the claim
at all and thereby exhaust state remedies, that defense cannot be waived
implicitly by the State’s failure to assert it. 28 U.S.C. § 2254(b)(3) (“A State
shall not be deemed to have waived the exhaustion requirement ... unless the
State, through counsel, expressly waives the requirement.”); McNair v.
Campbell, 416 F.3d 1291, 1306 (11th Cir.2005). If, on the other hand, the
petitioner did raise the claim in the state courts but not at the time or in the
manner required by state procedural rules, the resulting procedural bar
defense may be waived by the State’s failure to assert it. ... Unfortunately for
Smith, this procedural bar defense arises from his failure to raise this
particular Brady claim in the state courts.

572 F.3d at 1139-40.

92) Sharrieff v. Cathel, 574 F.3d 225 (3rd Cir. 2009), cert. denied sub nom. Sharrieff v. Ricci,
558 U.S. 1120 (2010). The Third Circuit reversed the denial of relief on petitioner’s Blakely
claim in this New Jersey murder and robbery case. Although the state conceded the existence
of Blakely error, it contended on appeal that petitioner had not exhausted available state
remedies. After agreeing that state court remedies had not been exhausted, the Third Circuit
held that this omission did not prohibit a grant of relief because the state had waived
exhaustion in its answer: 

[T]he State conceded exhaustion before the District Court by stating in its
answer to Sharrieff’s habeas petition that it “appears that [Sharrieff] has
exhausted his state court remedy as to [the Blakely] issue, since he presented
it to the state’s highest court in his petition for certification.” The fact that
the State based its concession on a flawed legal conclusion is of no
consequence; its concession clearly, explicitly, and unambiguously
relinquished and abandoned its right to assert the nonexhaustion defense.
That is enough to expressly waive the exhaustion requirement under Section
2254(b)(3).

574 F.3d at 229. The court went on to grant relief, noting that “[b]oth parties agree that, on
the merits of his petition, Sharieff is entitled to be resentenced on his two robbery
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convictions.” Id. at 230.

93) Fairchild v. Workman, 579 F.3d 1134, 1145-46 (10th Cir. 2009). Before vacating the denial
of relief and remanding this Oklahoma capital case, the Tenth Circuit considered petitioner’s
request for an evidentiary hearing at which to present proof, not presented during the state
court proceedings, that he suffered from brain damage, and that trial counsel had not made an
informed decision not to present this evidence. Although the Tenth Circuit believed there was
“a strong argument that Mr. Fairchild was not diligent” before the state courts for purposes
of §2254(e)(2), it also found that the state had “effectively abandoned” its argument on this
point “by failing to make it in its appellate brief,” and had therefore “forfeited” its right to
contest petitioner’s request for a hearing.

94) Jones v. Cain, 600 F.3d 527, 540-41 (5th Cir. 2010).  After determining that petitioner had
shown a Confrontation Clause violation in this Louisiana second degree murder case, the Fifth
Circuit rejected the state’s argument that petitioner’s trial counsel “invited the error,” and held
that this argument had been waived when the state failed to raise it in the district court. 
Additionally, observing that “[t]he state bears the burden of showing that the error was
harmless” under Brecht, the court held that this argument had also been waived in the district
court proceedings when the state raised it “only in a surreply, to counter a separate argument
by Jones that is not before this court.” “Arguments raised for the first time in a reply brief,”
the court added, “are generally waived.”

95) Woodfox v. Cain, 609 F.3d 774 (5th Cir. 2010).  In the course of vacating the grant of relief
in this non-capital Louisiana murder case, a majority of the Fifth Circuit panel held that
petitioner’s ineffective assistance of counsel claim had not been fairly presented to the state
courts and was therefore procedurally barred, and that these circumstances implicated §
2254(b)(3)’s requirement that “A State shall not be deemed to have waived the exhaustion
requirement ... unless the State, through counsel, expressly waives the requirement.”  See 609
F.3d at 792.  In so finding, the majority joined the Tenth and Eleventh Circuits in overlooking
the difference between a state’s waiver of its right to require a petitioner to pursue an
available remedy in state court, which § 2254(b)(3) appears to address, and the separate
question of whether § 2254(b)(3) requires the state to expressly waive a procedural default
arising out of the petitioner’s failure to fairly present a claim to a state court from which a
remedy is no longer available.

96) Kaczmarek v. Rednour, 627 F.3d 586 (7th Cir. 2010), cert. denied, 563 U.S. 923 (2011). 
The Seventh Circuit affirmed the denial of relief on petitioner’s Apprendi claim in this Illinois
murder case, finding that petitioner’s failure to object at the time of sentencing resulted in
waiver of the claim under state law, and that the Illinois Supreme Court’s application of plain
error review on direct appeal was not a merits adjudication of the claim.  In determining that
merits review in federal habeas was barred, the Seventh Circuit acknowledged that the state
had not raised procedural default in the federal proceedings until its motion for
reconsideration of the district court’s initial order granting relief, and that the state’s answer
to the petition had asserted that the Apprendi claim had been resolved “on the merits” by the
state court.  Despite the apparent concession and waiver by the state, the Seventh Circuit
found that “an important fact distinguishes this case from cases in which we have found
implicit waiver.” 627 F.3d at 594. The court then explained:

Here, the State raised procedural default before the district court in a motion
for reconsideration. The parties fully briefed the issue in connection with that
motion. Therefore, not only was the procedural default argument presented
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to the district court – albeit in an untimely fashion – but Kaczmarek was on
notice that procedural default could be an issue on appeal.  Moreover, he
took the opportunity to argue against the application of the bar in his reply
brief.  ¶  In this context, waiver means the intentional relinquishment of a
known right, not merely the failure to timely assert a right, which is properly
referred to as forfeiture. [citations omitted]  Here, it appears that the State
initially misread the state court’s decision as addressing the merits of the
Apprendi claim. Only later did the State recognize that the state court’s
review of the claim for plain error did not constitute a decision on the merits,
but rather rested on state procedural grounds. While the State should have
raised its default argument more promptly, its conduct does not evince an
intent to waive the procedural default defense. Therefore, under the facts of
this case, we cannot conclude that the State waived the procedural default
defense.

Id.  The Seventh Circuit went on to find that three factors supported consideration of the
procedural default defense in this case:  first, “the procedural default is clear,” id.; second,
“because ‘no Illinois court was ever given the opportunity to pass on the merits of
[Kaczmarek’s] constitutional claim, comity and federalism principles weigh strongly against
permitting [Kaczmarek] to assert the claim in federal court,’” id. (quoting Perruquet v. Briley,
390 F.3d 505, 518 (7th Cir.2004)); and third, “absent procedural default, we would address
the merits of Kaczmarek’s claim de novo, resulting in a windfall to Kaczmarek for failing to
properly object,” id.  “For these reasons, and because the State’s waiver was unintentional and
Kaczmarek had an opportunity to address the issue,” the court concluded, “we will entertain
the State’s procedural default defense.” Id.  The court went on to note that petitioner had not
asserted “cause and prejudice,” and that his Apprendi claim was therefore barred from
consideration.  

97) Carvajal v. Artus, 633 F.3d 95 (2nd Cir.), cert. denied, 565 U.S. 888 (2011).  The Second
Circuit affirmed the dismissal of petitioner’s jurisdictional challenge to his New York
conviction for drug crimes based entirely on acts committed in California, finding that he had
procedurally defaulted his federal claim by failing to present it to the state courts.  Although
it acknowledged the state’s admission that it had not raised a procedural default defense in the
district court, the Second Circuit went on to join the Tenth and Eleventh Circuits (as well as
Judge O’Scannlain’s concurring opinion in Franklin v. Johnson, 290 F.3d 1223, 1238 (9th
Cir. 2002)), in holding that 28 U.S.C. § 2254(b)(3)’s requirement of an “express” waiver of
exhaustion “‘applies with full force in cases ... where the procedural bar arises only as a direct
result of the petitioner’s failure to exhaust his state law remedies.’” 633 F.3d at 105 (quoting
McNair v. Campbell, 416 F.3d 1291, 1305 (11th Cir. 2005), and citing Ellis v. Hargett, 302
F.3d 1182, 1189 (10th Cir. 2002)).  The court continued:

We are persuaded that when a state’s procedural default argument is
predicated on a habeas applicant’s failure to exhaust (as is the case here), we
may consider such an argument for the first time on appeal unless it was
expressly waived in the district court. See Franklin, 290 F.3d at 1238. This
is a stringent requirement. Waiver by nature must be knowing and
intentional; express waiver would seem to require that these features be made
manifest.

Id. After noting that the state’s submission to the district court contained both an “erroneous
concession regarding exhaustion” and a later-appearing argument heading featuring the
phrase, “If this Court Were to Overlook the Procedural Bar,” the Second Circuit “decline[d]
to read the prosecution’s concession as waiver express within the meaning of 28 U.S.C. §
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2254(b)(3).” 633 F.3d at 106. 

98) Kerr v. Thurmer, 639 F.3d 315, 325 (7th Cir. 2011), cert. granted, judgment vacated, 132
S.Ct. 1791 (2012) (remanding for further consideration in light of Lafler v. Cooper, 566 U.S.
156 (2012)).  After determining that the state post-conviction court rejected petitioner’s
ineffective assistance of counsel claim on the adequate and independent ground that it was
“underdeveloped,” the Seventh Circuit held that the state waived its procedural default
defense on that basis by failing to raise it at all in the district court, and devoting “a scant half-
page,” unsupported by “legal authority,” to the issue on appeal.  The court explained that
“[t]he state trial court flagged Kerr’s [claim] as underdeveloped, and so it would have been
easy for the state to have argued procedural default.  It did not do so in the district court, and
its argument in this court was skeletal.  Under these circumstances, we conclude that the
default was forfeited.”

99) Cornell v. Kirkpatrick, 665 F.3d 369, 376 (2nd Cir. 2011). Before granting relief on
petitioner’s ineffective assistance of counsel claim in this New York rape case, the Second
Circuit observed that the claim petitioner had presented to the state court “relied entirely on
New York law,” that the “state standard for ineffective assistance of counsel is notably
different from the federal standard,” and that this had been “insufficient to alert the New York
courts to the possible federal basis of that claim.”  The court went on to determine, however,
that the state had “expressly conceded that Cornell’s main argument ... had been exhausted
in the state courts,” and that this constituted a “waive[r] of its putative exhaustion argument,”
such that the claim was eligible for federal review on the merits.

100) Eichwedel v. Chandler, 696 F.3d 660 (7th Cir. 2012), opinion after certified question
answered, Eichwedel v. Curry, 700 F.3d 275 (7th Cir. 2012).  Before certifying a question
to the state court in this Illinois § 2254 case involving a challenge to the revocation of
petitioner’s good-conduct credits, the Seventh Circuit held that the state had forfeited and
waived the procedural default arising out of petitioner’s failure to file an effective notice of
appeal during state court proceedings.  The court explained:

There is no question that the State has forfeited the procedural default
defense by not raising it before the district court. Furthermore, it also has
waived this defense, as evidenced by its various litigation decisions in the
district court and on appeal. First, the State’s decision to address the merits
of Mr. Eichwedel’s due process claim during the district court proceedings,
while arguing that Mr. Eichwedel had procedurally defaulted other claims
not at issue here, is evidence of the State's intent to waive this defense, at
least as to that claim.  Furthermore, the State’s discussion of the procedural
default issue in this court is limited to one footnote. That this footnote is in
the State’s “Statement of the Case” and not its “Argument” is further
evidence of waiver.  Most significantly, the State concedes in its brief that it
deliberately chose not to raise this procedural default defense in the district
court proceedings.  When these litigation decisions are considered in the
aggregate, it is clear that the State has waived its procedural default defense
to the claims Mr. Eichwedel now raises on appeal.

696 F.3d at 669 (citations and footnote omitted).  
The court also noted that “[s]ome courts have held that § 2254(b)(3) [which requires

an express waiver of exhaustion] extends to certain procedural defaults, while others have
declined to do so.”  696 F.3d at 670.  After adding that the Seventh Circuit itself had yet to
take a position on the issue, the court found it unnecessary to do so in this case because the

State's Waiver of Proc. Defenses  561 -- CTA



state’s conduct amounted to an express waiver:
[B]ecause the State represented to the district court that [petitioner’s claim]
“was properly exhausted during mandamus proceedings in state court,” it has
expressly waived any independent exhaustion argument, as well as any
exhaustion argument included within the doctrine of procedural default. As
our sister circuits have held, a State expressly waives exhaustion for purposes
of § 2254(b)(3) where, as here, it concedes clearly and expressly that the
claim has been exhausted, regardless of whether that concession is correct.

696 F.3d at 670-71.

101) McCormick v. Parker, 571 Fed.Appx.683 (10th Cir. 2014) (unpublished).  Before reversing
the district court’s dismissal of some of petitioner’s claims as moot and remanding for further
proceedings in this Oklahoma child sexual abuse case, the Tenth Circuit rejected the state’s
contention that the claims were unexhausted, and held instead that the state expressly waived
exhaustion when it responded to the habeas petition by declaring that, “‘Petitioner has
exhausted his state court remedies to the grounds raised.’” 571 Fed.Appx. at 686.  After
reviewing Day v. McDonough, 547 U.S. 198 (2006), and relevant decisions from the courts
of appeals, the Tenth Circuit observed that, “[h]ere, the state not only expressly stated in its
response to the petitioner that Mr. McCormick ‘has exhausted his state court remedies on the
grounds raised,’ it also argued specifically against the merits of his ... claims ....” Id. at 687. 
“As in Wood [v. Milyard, 566 U.S. 463 (2012),] “ the court added, “the state’s words and
conduct cannot be described as an inadvertent mistake or forfeiture of the exhaustion defense,
... but instead they clearly evidence an express intention to waive the exhaustion requirement.” 
Id.  Later, the Tenth Circuit determined that, because it had “expressly waived exhaustion of
the[] claims, the state has also waived [its] procedural default argument,” which constituted
“the flip side of the exhaustion defense ....” Id. at 688. 

102) United States v. Hairston, 754 F.3d 258 (4th Cir. 2014).  In this federal drug conspiracy
case, the Fourth Circuit held that although petitioner’s plea agreement had included a waiver
of his right to seek § 2255 relief, the government had, pursuant to Local Rule of Appellate
Procedure 34(b), waived reliance on that waiver by failing to assert it in its informal brief. 
See 754 F.3d at 260 (“We discern no legitimate reason to decline to hold the government to
its forfeiture.”); id. (“It would be a perverse non-application of Local Rule 34(b) ... for us to
entertain the government’s forfeited argument under the circumstances of this case and we
decline to do so.”).

103) Robinson v. Louisiana, 606 Fed.Appx. 199 (5th Cir. 2015) (per curiam) (unpublished). 
Having determined that the state court’s disposition in this Louisiana cocaine distribution case
rested on procedural grounds, the Fifth Circuit panel majority considered and rejected the
dissent’s contention that, if petitioner’s claim were not to be analyzed under § 2254(d), the
court should instead invoke a procedural bar to merits review sua sponte.  The majority noted
the dissent’s agreement that “procedural default constitutes a nonjurisdictional affirmative
defense that the State has forfeited in this case,” then offered “two reasons” for declining to
refusing to invoke it: 

First, the Supreme Court has declined to approve the practice of circuits sua
sponte raising procedural bars. On the contrary, the Supreme Court has
specifically held that “[a] court of appeals is not ‘required’ to raise the issue
of procedural default sua sponte.” Second, assuming we were permitted to
sua sponte assert the procedural default on behalf of the State, we would
decline to do so against this pro se petitioner whose claim implicates his

State's Waiver of Proc. Defenses  562 -- CTA



Sixth Amendment right to counsel, a claim that he fairly presented to the
state court and that, for the reasons stated, has never been actually
adjudicated on the merits by any tribunal.

 606 Fed. Appx. at 208 (quoting Trest v. Cain, 522 U.S. 87 (1997)).

104) Rambaran v. Secretary, Dept. of Corrections, 821 F.3d 1325 (11th Cir. 2016), cert. denied,
137 S.Ct. 505 (2016). Before reversing the grant of relief on petitioner’s ineffective assistance
of appellate counsel claim in this Florida non-capital murder case, the Eleventh Circuit noted
that the district court had not applied § 2254(d) “because it viewed the requirements [of that
provision] as nothing more than an affirmative defense, which could be forfeited  if not
asserted by the State.” 821 F.3d at 1331.  The court then made clear that “the requirements
of § 2254(d) are just that: requirements.  A judge may not ignore them, a party may not waive
them.” Id. at 1331-32.

105) Reyes v. Lewis, 833 F.3d 1001, 1033 (9th Cir. 2015) (amended op.).  After determining that
the admission of petitioner’s inculpatory statement violated Miranda v. Arizona  and Missouri
v. Seibert, 542 U.S. 600 (2004), in this California non-capital murder case, the Ninth Circuit
panel majority declined to evaluate whether the error was harmless, observing that, “[b]ecause
the state did not argue harmless error in this court or the district court, that defense is waived.”

106) Whitaker v. Davis, 853 F.3d 253, 257 (5th Cir. 2017), cert. denied, 138 S.Ct. 317 (2018). 
Before affirming the denial of relief in this Texas capital case, the Fifth Circuit rejected the
state’s contention that should not reach the merits of petitioner’s due process claim:  “
Procedural default ... is inapplicable because Texas did not argue in the district court that
Whitaker’s due process claim was defaulted.”

107) Winfield v. Dorethy, 871 F.3d 555 (7th Cir. 2017), cert. denied, 138 S.Ct. 2003 (2018).  The
Seventh Circuit reversed the grant of relief in this Illinois attempted murder case, finding that
although the state had asserted at least twice before the district court that petitioner’s claim
had not been adjudicated on the merits by the state court, and had not changed its position
until it filed a Rule 59(e) motion seeking to set aside the order granting relief on de novo
review, the district court’s refusal to accept the state’s new position could not be sustained. 
On appeal, petitioner contended that the state had purported to “waive” a binding “standard
or review,” but had instead merely “conceded (forfeited) an underlying question of fact [i.e.,
the absence of a state court merits asdjudication] that determined the applicable standard.” 
871 F.3d at 560.  The Seventh Circuit rejected this “nuanced argument,” declaring that,
“[f]rankly, the line that Winfield would have this court divine between a question of fact and
law in assessing the application of AEDPA’s review standard is indiscernibly thin ....” Id.. 
The court went on to add that “drawing [this] fine line” would “run[] headlong into the
principles of comity and finality,” id. at 562, that the state’s waiver had been inadvertant
rather than knowing and intentional, and that, while “waiver may be appropriate for some
defenses or arguments available under AEDPA ... the same is not true for others, including
the § 2254(d) deferential standard or review,” id. at 563. 

108) Burgess v. United States, 874 F.3d 1292, 1301 (11th Cir. 2017).  The Eleventh Circuit panel
held that a district court considering a § 2255 motion “may not [sua sponte] invoke a
collateral action waiver in a plea agreement,” but the court may, where such a waiver is
contained in a plea agreement, “ask the government to state whether it intends to rely on the
waiver,” and in so doing alert the government to a defense available to be asserted.
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109) Bennett v. Superintendent, 886 F.3d 268 (3rd Cir. 2018).  Before granting relief  on a due
process challenge to a defective jury instruction, the Third Circuit noted that the state had
attempted to assert an exhaustion defense on appeal via two Rule 28(j) letters, but its
“argument falls outside the bounds of that rule.”  886 F.3d at 280.  The court then held that,
whether or not the state’s clumsy actions constituted an express waiver, petitioner had, in fact,
exhausted his due process claim by presenting it to the state post-conviction court.  In a
footnote, the Third Circuit also acknowledged the possibility of a default caused by trial
counsel’s failure to object to the challenged instruction, but found that the state “has failed
to raise and therefore waived any potential defense of procedural default.”  886 F.3d at 281
n.11; see also id. (“Unlike exhaustion, waiver of procedural default need not be express.”).
Later, the court added that “the Commonwealth waived the harmless error defense by failing
to assert it unequivocally on appeal,” and relying instead on the misguided argument that
petitioner’s claim was governed by Strickland v. Washington, whose prejudice component is,
according to the state’s own Rule 28(j) letter “different” from the standard for harmlessness. 
886 F.3d at 288.

110) Jones v. Davis, 890 F.3d 559 (5th Cir. 2018).  Before affirming the denial of relief on
petitioner’s fair trial claim in this Texas capital case, the Fifth Circuit declined to conduct a
Teague v. Lane, 489 U.S. 288 (1989), “new rule” analysis due to the state’s inadequate efforts
to develop the issue.  The court explained:

[T]his court is not the proper court to consider this fact-bound issue in the
first instance.  The State’s failure to present this issue in the district court,
despite raising it in a prior appeal before this court, and despite the district
court’s order to provide supplemental briefing on the fair trial claim, has
prevented the development of the record on this issue. Given this lack of
development below, we pretermit the Teague analysis and review the district
court's decision on the merits.

890 F.3d at 564-65.     
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B. STATE’S WAIVER OF PROCEDURAL DEFENSES 

DISTRICT COURT CASES:

1) Bennett v. Collins, 852 F. Supp. 570, 573 n.4 (E.D. Tex. 1994).  State waived its procedural
default defense to petitioner’s Batson claim by its repeated delay in filing briefs and its failure
to follow procedural requirements in the district court.

2) U.S. ex rel. Johnson v. Gilmore, 860 F. Supp. 1291, 1294 (N.D. Ill. 1994), aff’d, 103 F.3d
133 (7th Cir. 1996).  State waived non-exhaustion defense by failing to properly raise it in
its answer to the petition.

3) Rickman v. Dutton, 864 F.Supp. 686, 706 (M.D. Tenn. 1994), aff’d, 131 F.3d 1150 (6th
Cir. 1997).  Giglio claim not defaulted because state has no legitimate interest in creating
procedural barriers to review of issues involving the state's presentation of false testimony. 

4) United States ex rel. Williams v. Washington, 913 F.Supp. 1156, 1160 (N.D. Ill. 1995),
aff’d, 108 F.3d 1380 (7th Cir. 1997).  State waived procedural default defense by failing to
assert it and “thus ‘waived waiver.’” 

5) U.S. ex rel. Gonzalez v. DeTella, 918 F.Supp. 1214, 1219 (N.D.Ill. 1996), aff’d, 127 F.3d
619 (7th Cir. 1997), cert. denied, 523 U.S. 1032 (1998).  The district court addressed the
merits of claims found by the state court to have been procedurally defaulted, and therefore
addressed by the state court only in the alternative, where state failed to raise procedural
default in its answer to petitioner's federal habeas petition. The court noted that it “‘is not
permitted to override the state’s decision implicit or explicit ... to forego that defense.’”
(quoting Henderson v. Thieret, 852 F.2d 492, 498 (7th Cir. 1988)).

6) Borrego v. United States, 975 F.Supp. 520, 522 n.2 (S.D.N.Y. 1997).  “In the Second Circuit,
unlike other circuits, the government’s failure to raise the procedural default issue cannot
constitute a waiver.”

7) Ramdass v. Angelone, 28 F.Supp.2d 343, 357 (E.D.Va. 1998).  The state waived the defense
of procedural default by failing to argue default and choosing instead to address petitioner’s
claims on the merits.

8) United States ex rel. Miller v. Clark, 2000 WL 1644312 (N.D. Ill. Sept. 28, 2000).  The state
waived application of the Supreme Court’s decision in O’Sullivan v. Boerckel, 526 U.S. 838
(1999), by failing to raise any exhaustion issues in its answer, which was filed after the
Supreme Court granted certiorari in Boerckel. 

9) Crawford v. Artuz, 116 F.Supp.2d 442, 445 (S.D.N.Y. 2000).  Noting that petitioner had
“made several unavailing inquiries about his [state post-conviction] motion,” that it has now
been over three years since it was filed,” and that “[i]t is evident from the record [including
the fact that the state court had lost the case file] that no decision on the motion is
forthcoming,” the court excused exhaustion.  The court explained:  “After such extensive
delay and [petitioner’s] repeated efforts to resolve matters before the state court, the State may
no longer rely on [petitioner’s] failure to exhaust as a defense to the petition.”

10) United States v. Walters, 2001 WL 527443 at *2 (N.D. Ill. May 16, 2001).  The district court
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reached the merits of the claims presented in petitioner’s petition for a writ of error coram
nobis after noting that the “United States . . . has not raised abuse of the writ as a defense ...”

11) Pratt v. Upstate Correctional Facility, 413 F.Supp.2d 228 (W.D.N.Y. 2006).  Before
denying relief in this second degree murder case, the magistrate (the parties consented to the
magistrate’s jurisdiction under 28 U.S.C. §636(c)) addressed the state’s assertion that even
though it had made no claim that petitioner failed to exhaust his claims, the state did not
waive the exhaustion requirement if the district court determined petitioner had failed to
exhaust.  The court stated that, “[w]hile this Court will rule on any legitimate claim before it,
any suggestion that this Court search for flaws in petitioner’s claims to aid respondent in its
responsibilities is wholly inappropriate.  The Court does not represent respondent and is not
in the business of making respondent’s legal arguments for it.”  413 F.Supp.2d at 238.  The
court went on to hold respondent’s position was an explicit waiver on the issue of exhaustion,
but denied petitioner’s claims on the merits.

12) Youngblood v. Conway, 426 F.Supp.2d 107, 114 (W.D.N.Y. 2006).  The magistrate (the
parties consented to disposition of this matter by the magistrate pursuant to 28 U.S.C. §
636(c)) construed the state’s response that “petitioner has exhausted each claim raised in his
collateral motions.  However, if the District Court should find otherwise, we do not waive the
exhaustion requirement” as a waiver of the exhaustion requirement because “it is the
respondent’s burden to assert any affirmative defenses to petitioner’s claims; the Court is not
in the business of making respondent’s arguments for it.”

13) Maslonka v. Hoffner, 2017 WL 2666103 at *5 (E.D. Mich. June 21, 2017).  Before granting
relief on an ineffective assistance of trial counsel claim, the district court determined that the
state waived an available procedural default defense by failing to assert it until it filed a
supplemental answer.  
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C.  EXHAUSTION

COURT OF APPEALS CASES:

1) Bland v. Calif. Dept. of Corrections, 20 F.3d 1469, 1474 (9th Cir.), cert. denied, 513 U.S.
947 (1994). Another good exhaustion "fair presentation" case; additionally, panel held that
state essentially admitted petitioner's factual allegations when it failed to dispute the
allegations in the petition and traverse in its return and failed to request an evidentiary
hearing.

2) Story v. Kindt, 26 F.3d 402, 405 (3rd Cir.), cert. denied, 513 U.S. 1024 (1994). Petitioner
did not have to exhaust state remedies due to nine year delay in state post-conviction
proceedings; the panel stated that federal courts need not defer to the state judicial process
when no appropriate remedy exists at the state level or when the state process would frustrate
the use of an available remedy. 

3) Chacon v. Wood, 36 F.3d 1459, 1468 (9th Cir. 1994). New factual allegations supporting
claim in federal court do not render a claim unexhausted unless they fundamentally alter the
legal claim already considered by the state courts; here, allegation that interpreter
intentionally misadvised petitioner did not fundamentally alter claim that petitioner was
induced to plead guilty by grossly incorrect advice regarding the consequences of a guilty
plea.

4) Beauchamp v. Murphy, 37 F.3d 700, 704 (1st Cir. 1994), cert. denied, 514 U.S. 1019
(1995). Another good fair presentation case recognizing that state court would not have
viewed the claim differently had the word "federal" appeared in the heading to the issue.  

5) Scarpa v. DuBois, 38 F.3d 1, 6 (1st Cir. 1994), cert. denied, 513 U.S. 1129 (1995). Good
discussion of fair presentation, discussing ways in which petitioner can fairly present claims
to state courts including:  citing a specific provision of the Constitution; alerting the state
court to the claim's federal nature through the substance of the claim; relying on federal
constitutional precedents; claiming a particular right guaranteed by the Constitution; and,
asserting a state law claim that is "functionally identical" to a federal claim. 

6) Laswell v. Frey, 45 F.3d 1011,  1013-14 (6th Cir.), cert. denied, 516 U.S. 874 (1995).  Court
held that petitioner's pre-state-court trial double jeopardy claim was exhausted. 

7) Williams v. Washington, 59 F.3d 673, 677-78 (7th Cir. 1995). Petitioner fairly presented her
ineffective assistance of counsel claim; in applying this rule courts should “avoid
hypertechnicality.”

8) Crotts v. Smith, 73 F.3d 861, 865 (9th Cir. 1996).  Petitioner fairly presented his claim that
counsel was ineffective; he “explicitly alleged violations of his right to effective assistance
of counsel and his Fourteenth Amendment due process rights.”

9) Allen v. Attorney General of State of Maine, 80 F.3d 569, 573 (1st Cir. 1996). State
appellate review of trial court's decision that suspension of driver's license did not preclude
prosecution for drunk driving was not a prerequisite to seeking federal habeas relief where
recent state supreme court decision made clear that seeking review in this case would be futile
and no reason existed to believe state court would reverse its position if petitioner presented
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the issue on appeal. 

10) Schneider v. Delo, 85 F.3d 335, 339 (8th Cir. 1996), cert. denied sub nom. Schneider v.
Bowersox, 519 U.S. 1017 (1996). In determining whether claim has been fairly presented to
state courts, court requires that "same factual arguments and legal theories should be
presented in both state and federal claims." Petitioner's state court claim that counsel was
ineffective in sentencing phase for failure to seek mental evaluation was sufficient to preserve
claim that counsel was similarly ineffective in guilt phase for federal habeas review.

11) O’Guinn v. Dutton, 88 F.3d 1409, 1412 (6th Cir. 1996), cert. denied, 519 U.S. 1079 1997).
Fact that district court held an evidentiary hearing on some issues raised in mixed habeas
petition did not warrant excusal of petitioner’s failure to exhaust some of the claims
presented; petition was therefore dismissed to allow petitioner to exhaust state remedies.

12) Victor v. Hopkins, 90 F.3d 276, 279 (8th Cir. 1996), cert. denied, 519 U.S. 1153 (1997).
When mixed federal habeas petition is filed in capital case, district court has no authority to
hold petition in abeyance or maintain stay of execution pending exhaustion; proper procedure
is to dismiss the petition and lift the federal stay of execution.

13) Montgomery v. Meloy, 90 F.3d 1200, 1206 (7th Cir. 1996), cert. denied, 519 U.S. 907
(1996).  Inordinate delay in receiving a ruling on state post conviction application may satisfy
exhaustion and allow petitioner to bring federal habeas petition.

14) Hatch v. State of Oklahoma, 92 F.3d 1012, 1016 (10th Cir. 1996).  Exhaustion is not a
prerequisite to court of appeals’ consideration of an application for leave to file a second or
successive habeas petition; if claim is unexhausted, that is an issue for the district court to take
up once leave to file the petition has been granted.

15) Graham v. Johnson, 94 F.3d 958, 969 (5th Cir. 1996).  Petition raising claims of ineffective
assistance of counsel and actual innocence was dismissed for failure to exhaust state remedies
where, although the claims had been presented to state courts, petitioner had offered
significant additional evidence not presented to the state courts in support of his claims in
federal court and state courts had indicated that relief was available to petitioner. State’s
attempted waiver of exhaustion was not accepted by court of appeals where large body of
factual information had not been presented to state courts, and state’s reason for waiving
exhaustion, to prevent petitioner from politicizing his case, was “questionable at best.”

16) Huynh v. King, 95 F.3d 1052, 1060 (11th Cir. 1996). Court refused to find petitioner’s
double jeopardy claim unexhausted where state responded on direct appeal to several possible
interpretations of the claim as it was raised at that stage and argued the merits of the claim in
its direct appeal answer brief. State’s claim that its “discussion of the merger issue [on direct
appeal] was inadvertent and gratuitous” was rejected.

17) Doctor v. Walters, 96 F.3d 675, 683 (3rd Cir. 1996). Habeas petition dismissed for failure
to exhaust state remedies where, although petitioner’s claims would likely be barred because
they were not raised on appeal and because petitioner would be deemed to have waived his
appeal rights under the state fugitive forfeiture rule, petitioner’s claim that his conviction in
absentia was not the result of an actual trial in absentia, if true, could constitute a miscarriage
of justice sufficient to excuse his default and allow him to pursue relief under the
Pennsylvania Post Conviction Relief Act.
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18) Matthews v. Evatt, 105 F.3d 907, 914 (4th Cir. 1997), cert. denied sub nom. Matthews v.
Moore, 522 U.S. 833 (1997). The court held that neither the state court’s statutory review to
determine whether petitioner’s death sentence was imposed under the influence of passion,
prejudice or other arbitrary factors nor its in favorem vitae review was sufficient to exhaust
petitioner’s claim that the prosecutor’s decision to seek the death penalty against him was
racially motivated.

19) Gomez v. Acevedo, 106 F.3d 192, 195-96 (7th Cir. 1997), cert. granted, 522 U.S. 801 (1997)
(vacating judgment for reconsideration in light of Lindh), opinion on remand, Gomez v.
DeTella, 1998 WL 60387 (7th Cir. Feb. 6, 1998).  Petitioner exhausted his sufficiency of the
evidence claim despite failure to raise it on appeal from intermediate appellate court to state
supreme court or to seek state post-conviction relief where attempt to seek PCR would have
been futile because claim would have been barred by res judicata since intermediate appellate
court considered it, or by waiver since claim was not raised in petition to state supreme court.

20) Anderson v. Groose, 106 F.3d 242, 245 (8th Cir. 1997), cert. denied, 521 U.S. 1108 (1997).
The court found “arguable factual commonality” between petitioner’s state appellate court
claim that the trial court’s ruling precluding certain testimony prevented counsel from
providing effective assistance, and his federal habeas claim that trial counsel was ineffective.
This “arguable factual commonality” was sufficient for purposes of fair presentation to allow
the federal court to reach the merits of the IAC claim.

21) Murray v. Wood,  107 F.3d 629, 631 (8th Cir. 1997).  Habeas petitioner to whom non-futile
state post-conviction remedy is available should be required to pursue such remedy unless
state waives exhaustion requirement. 

22) Calderon v. U.S. Dist. Court for. E.D. of Cal. (Gordon), 107 F.3d 756, 760-61 (9th Cir.
1997), cert. denied, 522 U.S. 907 (1997).  Because petitioner’s amended petition contained
unexhausted claims, dismissal was required under Rose; dismissal in this circumstance did
not preclude district court from considering ex parte funding requests made pursuant to
§848(q)(9).

23) Hoxsie v. Kerby, 108 F.3d 1239, 1242 (10th Cir. 1997), cert. denied, 522 U.S. 844 (1997).
The court noted that “[the AEDPA] codifies the holding in Granberry [v. Greer, 481 U.S.
129, 134 (1987),] by authorizing denial of a petition on the merits despite failure to exhaust
state remedies . . .. Because §2254(b)(2), standing alone, does not contain the standard for
determining when a court should dismiss a petition on the merits instead of insisting on
complete exhaustion, we read §2254(b)(2) in conjunction with Granberry.”

24) Reutter v. Crandel, 109 F.3d 575, 577 (9th Cir. 1997), cert. denied, 522 U.S. 851 (1997).
Petitioner exhausted his “as applied” confrontation clause challenge to Alaska statute
allowing closed circuit video testimony of child victims where his prayer for relief on direct
appeal alleged that application of the statute “deprived the petitioner of ‘fair confrontation of
the child witness,  and of the right to a fair trial.’” But this language was not enough to fairly
present petitioner’s facial challenge to the same statute, thus rendering the petition mixed.

25) Dorsey v. Kelly, 112 F.3d 50, 54 (2nd Cir. 1997).  Pro se petitioner fairly presented his IAC
claim to the state courts where he asserted in state proceedings that he had been denied
effective assistance of counsel in violation of the federal constitution, indicated that lab
reports in question were exculpatory, and “connected his ineffective assistance claim with his
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counsel’s failure (a) to introduce the lab reports and (b) to challenge those parts of the
prosecution’s evidence and summation that were inconsistent with those reports.”

26) Jackson v. Duckworth, 112 F.3d 878, 881 (7th Cir. 1996), cert. denied, 522 U.S. 955(1997).
Where petitioner is denied due process as a result of delay in adjudication of state collateral
review petition, the appropriate remedy is to excuse the federal habeas corpus exhaustion
requirement.

27) Porter v. Gramley, 112 F.3d 1308, 1315 (7th Cir. 1997), cert. denied, 522 U.S. 1093 (1998).
The Seventh Circuit explained that “[a] habeas petitioner must only ‘fairly alert’ the state
court of the federal constitutional grounds for his claim,” and that “‘what is important is that
the substance of the federal claim be presented fairly.’” (internal citations omitted).
Petitioner’s contention in federal court that he was denied an impartial jury met this standard
where his brief on direct appeal argud that “‘The trial court improperly denied defendant’s
motion for new trial . . . where the trial court failed to inquire in depth as to the existence of
bias or prejudice of a juror after verdict.’”

28) Moleterno v. Nelson, 114 F.3d 629, 635 (7th Cir. 1997).  Petitioner did not fairly present his
claim that the Illinois trial court’s instructions shifted the burden of proof in violation of the
federal constitution. Use of the words “‘due process and fair trial’” in the concluding
paragraph of his opening brief on direct appeal, and citations to state cases characterizing the
issue as “‘constitutional’” in his reply brief only for the purpose of arguing that a state court
decision on this issue favorable to petitioner applied retroactively, were not enough to
constitute “presentment of an error of ‘constitutional dimension.’”

29) Yahweh v. Zavaras, 1997 WL 303657 at *3 (10th Cir. June 6, 1997) (unpublished), cert.
denied, 522 U.S. 1095 (1998). The Tenth Circuit rejected petitioner’s contention that
presentation of his speedy trial claim to Colorado courts would be futile. The court pointed
out that the adverse state court decision on the issue petitioner sought to raise was not binding
on any other appellate court in Colorado, and that Colorado courts “have recognized the
defect in the Colorado Speedy Trial Act” and have been “willing to recognize” federal speedy
trial claims even when state law did not give rise to a claim.

                           
30) In re Gasery, 116 F.3d 1051, 1052 (5th Cir. 1997). The court held that §2244(b) did not

require petitioner, whose initial habeas petition was dismissed for failure to exhaust state
remedies, to seek leave from the court of appeals to refile following exhaustion. The court
observed that “nothing in the AEDPA affects the determination of what constitutes a ‘second
or successive’ petition,” and concluded that petitioner’s “refiled petition is merely a
continuation of his first collateral attack, not a ‘second or successive’ petition within the
meaning of §2244(b).”

31) Morris v. Bell, 1997 WL 560055 at *2 (6th Cir. Sept. 5, 1997) (unpublished), cert. denied, 
522 U.S. 1149 (1998). The district court properly dismissed the death-sentenced petitioner’s
mixed petition rather than holding it in abeyance where petitioner’s second state PCR
application was still pending. The court rejected petitioner’s contention that forcing him to
file anew would prejudice him by subjecting him to the stricter standard of review set forth
in new §2254(d), stating that it did “not give much credence to Morris’s underlying
assumption that the state courts will fail to adjudicate his federal claims properly.”

32) Shute v. State of Texas, 117 F.3d 233, 237 (5th Cir. 1997).  Petitioner had exhausted state

Exhaustion  570 -- CTA



remedies with regard to his double jeopardy claim, and thus was not required to raise the
claim on direct appeal, where he sought a pre-trial state writ of habeas corpus on the issue,
and the claim had been before the Texas Court of Criminal Appeals twice. Additionally, the
court construed §2254(b)(2) to allow only for the denial of an entire mixed petition, as
opposed to selective denial of meritless unexhausted claims. 

33) Smith v. Horn, 120 F.3d 400, 407 (3rd Cir. 1997), cert. denied sub nom. District Attorney
of Bucks County v. Smith, 522 U.S. 1109 (1998). Where the issue of exhaustion has not been
raised in the district court, the court of appeals has discretion to decide whether the interests
of comity and federalism  are better served by proceeding to the merits or requiring additional
state and federal proceedings.

34) McWilliams v. State of Colorado, 121 F.3d 573, 575 (10th Cir. 1997).  The Tenth Circuit 
“accept[ed] the view espoused by every circuit that has considered this issue since enactment
of the [AEDPA]: a habeas petition filed after a prior petition is dismissed without prejudice
for failure to exhaust state remedies does not qualify as a ‘second or successive’ application
within the meaning of §2244(b)(1).”

35) Harpster v. Ohio, 128 F.3d 322, 325 (6th Cir. 1997), cert. denied, 522 U.S. 1112 (1998).
“[T]he federal adjudication of double jeopardy claims raised on pre-trial petitions for habeas
corpus is appropriate when those claims have been raised and rejected in the state trial court
and under state law there is no right to interlocutory appeal.”

36) Parkhurst v. Shillinger, 128 F.3d 1366, 1369 (10th Cir. 1997).  Petitioner’s assertion of his
ineffective assistance claim for the first time in his petition for certiorari filed with the
Wyoming Supreme Court did not satisfy the fair presentation requirement because certiorari
review in Wyoming “is discretionary and limited.”

37) Demarest v. Price, 130 F.3d 922, 932 (10th Cir. 1997).  “[A]lthough a habeas petitioner will
be allowed to present ‘bits of evidence’ to a federal court that were not presented to the state
court that first considered his claim, evidence that places the claims in a significantly different
legal posture must first be presented to the state courts.” (internal citation omitted).

38) Adelson v. DiPaola, 131 F.3d 259, 262-63 (1st Cir. 1997). Describing the fair presentation
requirement, the court stated that “a habeas petitioner bears a heavy burden to show that he
fairly and recognizably presented to the state courts the factual and legal bases of []his federal
claim.” (emphasis added). The court also cautioned that “mere incantation of constitutional
buzzwords, unaccompanied by any federal constitutional analysis, does not suffice to carry
the burden of demonstrating fair presentment of a federal claim.”

39) Earhart v. Johnson, 132 F.3d 1062, 1065-66 (5th Cir. 1998).  The Fifth Circuit affirmed the
district court’s decision to accept Texas’ waiver of exhaustion in this capital case in which
petitioner filed his federal habeas petition in order to get a stay of execution after the state
courts refused to withdraw his execution date and appoint counsel for an initial round of state
habeas proceedings; the Fifth Circuit reasoned that all of petitioner’s claims were either
questions of law or questions concerning facts already in the record, and therefore, in this
case, comity did not require that the state courts be given the first opportunity to pass on
petitioner’s claims.

40) Lambert v. Blackwell, 134 F.3d 506, 514-15 (3rd Cir. 1997).  The court observed that,
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“under the AEDPA, a district court may no longer infer that a state has waived the
nonexhaustion defense from its failure to invoke the defense expressly,” and that §2254(b)(2)
“codifies the holding in Granberry by conferring upon the district court the authority to deny
a habeas petition on the merits despite the petitioner’s failure to exhaust state remedies.” After
noting that §2254(b)(2) “does not provide a standard for determining when a court should
dismiss a petition on the merits rather than requiring complete exhaustion,” the court adopted
its reading of Granberry’s standard -- failure to raise “even a colorable federal claim” -- as
the standard for dismissal on the merits of unexhausted claims pursuant to §2254(b)(2). Thus,
“if a question exists as to whether the petitioner has stated a colorable federal claim, the
district court may not consider the merits of the claim if the petitioner has failed to exhaust
state remedies and none of the exceptions set forth in sections 2254(b)(1)(B)(i) and (ii)
applies.” Finally, with regard to Granberry, the court remarked that, “[g]iven the new express
waiver requirement of the AEDPA, it is doubtful that Granberry continues to have any import
in a situation other than where the state has expressly waived the nonexhaustion defense.”
Applying these principles to this case, in which the district court reached the merits, granted
the writ and ordered petitioner’s immediate release over the state’s exhaustion defense, the
Third Circuit vacated the district court’s order and remanded with instructions to dismiss the
petition without prejudice.

41) Selam v. Warm Springs Tribal Correctional Facility, 134 F.3d 948, 954 (9th Cir. 1998).
The court refused to relax the requirement that petitioner, a Native American, exhaust his
tribal court appellate remedies because (1) the tribal court appellate process was made
available to petitioner; (2) petitioner’s tribal court notice of appeal indicated that he did not
consider the remedies available in that court to be futile; (3) the tribal court’s “summary form
of appeal” is not presumptively futile or inadequate; and, (4) petitioner had not shown “either
that exhaustion would have been futile or that the tribal court of appeals offered no adequate
remedy.”

42) Calderon v. U.S. Dist. Court for N.D. Cal., 134 F.3d 981 (9th Cir 1998), cert. denied sub
nom. Calderon v. Taylor, 525 U.S. 920 (1998).  The Ninth Circuit denied the state’s petition
for a writ of mandamus, which challenged the district court’s procedure allowing a death-
sentenced California inmate to delete the unexhausted claims in his mixed habeas petition,
have the then-fully exhausted petition held in abeyance while he returned to state court to
exhaust the deleted claims, and then return to federal court to re-amend the deleted claims
back into the previously stayed petition. In denying the petition, the court pointed out that its
decision in Greenawalt v. Stewart, 105 F.3d 1268 (9th Cir. 1997), stated that a “‘district court
has discretion to stay a petition which it may validly consider on the merits,’” and that a
petition amended to contain only exhausted claims is such a petition. 134 F.3d at 987 (quoting
Greenawalt). The court did agree with the state, however, that the district court’s plan to
allow petitioner to re-amend his presently exhausted petition to add newly exhausted claims
would be subject to challenge as an abuse of the writ, but declined to consider that issue
because, as the district court reasoned, “any ruling as to the legitimacy of a step not yet taken
would be tantamount to an advisory opinion.” 134 F.3d at 989.

43) Brewer v. Johnson, 139 F.3d 491, 493 (5th Cir. 1998).  The Fifth Circuit reaffirmed that
district courts “clearly [have] authority to either abate or dismiss” a habeas petition when a
prisoner returns to state court to exhaust claims. The court also agreed with petitioner that no
“controlling precedent dictate[s] the dismissal of the federal action” under such
circumstances.
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44) Hood v. Helling, 141 F.3d 892, 896 (8th Cir. 1998), cert. denied, 525 U.S. 1004 (1998).
Petitioner fairly presented his claim that he was denied due process by the state trial court’s
failure to grant his motion for severance where the state court “referred to [petitioner]’s due
process right to a fair trial in evaluating his appeal,” and petitioner “made reference in his
brief before [the state supreme] court to his due process right to a fair trial.”

45) Kurzawa v. Jordan, 146 F.3d 435, 440 (7th Cir. 1998).  Petitioner adequately exhausted state
remedies concerning his double jeopardy claim where, although petitioner did not appeal his
conviction, the state supreme court had already ruled that his prosecution did not offend the
Double Jeopardy Clause, the United States Supreme Court denied certiorari from that
decision, and further state court review was unavailable.

46) Frey v. Schuetzle, 151 F.3d 893, 897 (8th Cir. 1998).  Petitioner fairly presented his claim
that he did not knowlingly and intelligently waive his right to testify where, on appeal from
the denial of post-conviction relief, the state supreme court listed as one of five issues
petitioner’s claim “that trial counsel impermissibly interfered with his right to testify,” and
petitioner specifically claimed in his brief to that court that this interference by counsel
violated his constitutional right to testify. 

47) Fisher v. Texas, 169 F.3d 295, 303 (5th Cir. 1999).  The Fifth Circuit found that the “futility
exception [to the exhaustion requirement] applies when, as here, the highest state court has
recently decided the same legal question adversely to the petitioner.” The “legal question”
resolved adversely to petitioner’s position in this case was the claim that exercise of
peremptory challenges on the basis of religion violates the Equal Protection Clause.

48) Mercadel v. Cain, 179 F.3d 271, 276 (5th Cir. 1999).  The Fifth Circuit declined to exercise
discretion under §2254(b)(2) to deny petitioner’s unexhausted ineffective assistance of
counsel claim because the claim did “not obviously lack merit.” 

49) Brown v. Shanks, 185 F.3d 1122 (10th Cir. 1999).  The court declined to exercise its
discretion under Miranda v. Cooper, 967 F.2d 392 (10th Cir. 1992), to reach the merits of
petitioner’s unexhausted ineffective assistance of counsel claim and deny relief, explaining
that the claim “involves an issue of first impression in New Mexico . . . [and] [i]nstead of
attempting to extrapolate what we believe the New Mexico Supreme Court would hold if
faced with this question, . . . we think the more prudent course is to allow the New Mexico
courts to determine this issue in the first instance.” 

50) Weaver v. Thompson, 197 F.3d 359, 364 (9th Cir. 1999). The court rejected the state’s
contention that petitioner’s claim was unexhausted because the “precise factual predicate” of
the claim “changed after the district court conducted its evidentiary hearing.”  Specifically,
petitioner’s original belief that the bailiff at his trial told the jury it was required to reach
verdicts before leaving for the evening was refuted, but the allegation that the bailiff told the
jurors that they were required to reach verdicts on all counts was confirmed.  Characterizing
the state’s non-exhaustion argument as “unwarranted hairsplitting,” the Ninth Circuit noted
that “[t]he factual basis for [petitioner’s] claim remained rooted in the same incident: the
bailiff’s contact with the jury after it sent out its note.” Moreover, the court observed that
petitioner’s “inability to fully explore what transpired during that incident stemmed from the
state courts’ refusal to grant him an evidentiary hearing on the matter, rather than from any
failure of diligence on his part.”  Thus, “[g]iven the state courts’ consistent refusal to grant
him an evidentiary hearing, we conclude that [petitioner] ‘fairly presented’ the substance of
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his federal claim to the state courts, and thus properly exhausted his claim . . .”

51) Henry v. Department of Corrections, 197 F.3d 1361, 1367 (11th Cir. 1999). The court
rejected the state’s contention that petitioner failed to exhaust state remedies by asking only
for an evidentiary hearing in his state court appeal of the denial of post-conviction relief, as
opposed to the new trial he requested in his subsequent federal habeas petition.  The court
held that “[w]here, as here, state procedure makes it appropriate for a petitioner to request an
evidentiary hearing before requesting a new trial, . .  . the difference between a request for an
evidentiary hearing in state court and a request for a federal writ under §2254 (. . .) is not
enough to render a petitioner’s constitutional claims unexhausted.”  See also Galin v.
Secretary, Dept. of Corrections, 2012 WL 2401986 (11th Cir. June 27, 2012)
(unpublished) (adhering to Henry, vacating district court dismissal of claims as procedurally
barred, and remanding for further proceedings). 

52) Morgan v. Bennett, 204 F.3d 360, 370-371 (2nd Cir. 2000), cert. denied, 531 U.S. 819
(2000). Petitioner fairly presented a claim raised in his pro se supplemental brief to the
intermediate state appellate court by sending a letter to the New York Court of Appeals
requesting review of all issues raised in the briefs submitted to the intermediate court; 
petitioner’s subsequent submission of a followup letter to the Court of Appeals highlighting
selected issues did not have the effect of removing other issues from consideration.

53) Rockwell v. Yukins, 217 F.3d 421, 425 (6th Cir. 2000).  The court of appeals vacated the
district court’s order granting relief on one of the two exhausted claims in petitioner’s §2254
petition on the ground that, because petitioner had added a third, unexhausted claim to her
petition, thereby rendering it mixed, the district court was, pursuant to Rose v.  Lundy and
§2254(b)(3), not authorized to reach the merits and grant relief.  Acknowledging that “one
could argue that the result here elevates form over substance,” the court suggested that, “[o]n
remand, the district court could simply allow [petitioner] to dismiss and abandon her
unexhausted claim and the reenter the very judgment that is now before us.”

54) Evans v. Smith, 220 F.3d 306, 322 (4th Cir. 2000), cert. denied, 532 U.S. 925 (2001).  The
Fourth Circuit upheld the district court’s refusal to stay petitioner’s habeas proceedings to
permit him to exhaust a Brady claim based on facts not discovered in time to have permitted
exhaustion of the claim in time for inclusion with the other claims presented in his federal
petition.  The Fourth Circuit agreed with the district court’s rationale for denying a stay,
concluding that: (1) “there was no threat of imminent execution”; (2) “a stay was not required
to preserve an opportunity for federal review” since petitioner remained free to seek leave to
file a successive federal habeas petition once the claim was exhausted; and (3) “[t]he district
court was justifiably sensitive to the interests of the parties, as well as of the state and federal
judicial systems, in settling the merits of the [other] claims  in [petitioner’s] properly filed
habeas petition as soon as possible.”

55) Keller v. Larkins, 251 F.3d 408, 414 (3rd Cir. 2001), cert. denied, 534 U.S. 973 (2001). 
Petitioner’s “passing references to the concept of a ‘fair trial’ in his state court papers” were
not sufficient to fairly present a federal due process challenge to the trial court’s admission
of evidence of his association with a motorcycle gang.

56) Coady v. Vaughn, 251 F.3d 480, 489 (3rd Cir. 2001).  Affirming the dismissal of petitioner’s
§2254 petitioner, the Third Circuit observed that, “in cases where there is any doubt about the
availability of a state remedy, the claim must be dismissed.” 
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57) Smith v. Jones, 256 F.3d 1135, 1145 (11th Cir. 2001), cert. denied, 534 U.S. 1136 (2002). 
In this non-capital Alabama habeas case, the Eleventh Circuit held that the Supreme Court’s
decision in O’Sullivan v. Boerckel, 526 U.S. 838 (1999), does apply to cases in which direct
appeal was completed before that decision was announced, and that Alabama’s discretionary
review system does fit within the rule of Boerckel.  As a result of these conclusions, the court
found several of petitioner’s federal habeas claims procedurally defaulted due to petitioner’s
failure to raise them in a petition for discretionary review to the Alabama Supreme Court on
direct appeal.  The court accepted as true that petitioner had acted in reliance on Smith v.
White, 719 F.2d 390 (11th Cir. 1983), which held that “a defendant whose conviction was
affirmed by the Alabama Court of Criminal Appeals did not need to file a petition for
discretionary review in the Alabama Supreme Court in order to exhaust state remedies,” but
concluded that this reliance could not constitute “cause” sufficient to overcome his procedural
default.  The court found this conclusion to be compelled by the decision of another Eleventh
Circuit panel in Kennedy v. Herring, 54 F.3d 678 (11th Cir. 1995), explaining as follows:

We have exactly the same situation in this case. Smith relied (we are
assuming) upon the rule of our previous Smith decision, just as Kennedy (we
assumed) relied upon the rule of our Brand [v. Lewis, 784 F.2d 1515 (11th
Cir. 1986),] decision.  In both cases the Supreme Court issued a decision
which effectively overruled our circuit’s exhaustion and procedural default
rule upon which the petitioner had relied. In each case, when the old rule was
overturned and the new one announced there was no way the petitioner could
go back and comply with the fresh requirement and thereby un-do the new-
found procedural default. If Kennedy’s reliance upon then-existing circuit
precedent was not cause to excuse his procedural default, and the Kennedy
decision establishes it was not, then Smith’s reliance upon then-existing
circuit precedent is not either.
Finally, in footnote 6, the court noted that although pre-Boerckel Eleventh Circuit

precedent exists indicating that Georgia and Florida prisoners need not pursue discretionary
review in order to satisfy the exhaustion requirement, the question whether those decisions
remain good law in light of Boerckel “will have to be decided in cases involving prisoners
from those two states.”  

58) Fortini v. Murphy, 257 F.3d 39, 45 (1st Cir. 2001), cert. denied, 535 U.S. 1018 (2002). 
Petitioner fairly presented his Chambers v. Mississippi claim to the state appellate courts by: 
referring to his “State and Federal Constitutional Rights to Due Process And A Fair Trial
[including] The Right To Present Highly Relevant Evidence” in the argument heading of the
first section of his appellate briefs; citing Chambers and Webb v. Texas in his arguments; and
characterizing the trial court’s refusal to admit certain evidence as inconsistent with
“fundamental standards of due process.”  The court acknowledged that petitioner’s
constitutional claim “may have been obscured by his emphasis on [state law evidence cases]”
but found that, “[n]onetheless, we think . . . the briefs’ language and citations should have
alerted the court that a constitutional argument was also being made.”  Finally, the court noted
that the fact that the state courts “did not address the constitutional issue is not controlling”
with regard to the exhaustion analysis.

59) Rittenhouse v. Battles, 263 F.3d 689, 696 (7th Cir. 2001).  The Seventh Circuit disagreed
with the district court’s finding that petitioner had not fairly presented his due process
challenge to the trial court’s jury instructions.  The court found that  although petitioner
attacked the jury instructions in state court only via a claim that trial counsel was ineffective
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for failing to object to them, and although his state court brief did not cite a single state or
federal due process case, “a close review reveals . . . that . . . he did in fact present the [state
court] with a very substantial analysis of alleged problems with the jury instructions.” 
“Additionally,” the court continued, petitioner’s “argument that the instructions created a
mandatory presumption of legal responsibility clearly implicates the Due Process Clause as
explained by the Supreme Court . . . Likewise, although the [state] appellate court did not say
this outright, its analysis . . . squarely addresses and rejects [petitioner]’s argument that is
essentially a due process argument.”  “Thus,” the court concluded, “although it is a close call,
we will err on the side of evaluating the merits of [petitioner]’s claim.”

60) Dixon v. Dormire, 263 F.3d 774, 781-782 (8th Cir. 2001).  Reversing the district court’s
rejection of petitioners’ claims as procedurally barred as a result of their failure to seek
discretionary review in the Missouri Supreme Court as required by O’Sullivan v. Boerckel,
526 U.S. 838, 845 (1999), the Eighth Circuit acknowledged that petitioners had run afoul of
the exhaustion requirement, but concluded that, “[n]evertheless, . . . justice dictates a different
outcome in the cases at hand.”  The court explained:

[T]he State has not consistently asserted that the failure to seek a
discretionary transfer is a bar to federal habeas relief. Although discretionary
review was “available” through a motion to transfer, and the petitioners were
aware of their right to apply for a transfer to the state supreme court, the
petitioners in this case reasonably relied on Missouri’s “firmly established
and regularly followed state practice” of not asserting the failure to seek
discretionary review as a bar. * * *  Petitioners are caught in a classic
Catch-22 situation where the State had lulled them to believe that it would
not assert a failure to seek discretionary review as a defense in federal court,
and now that the time for seeking discretionary review has expired and the
Supreme Court of the United States has ruled that the failure to seek
discretionary review is a bar, the State raises it.  [footnote omitted] Having
relied on the State’s regular and acknowledged practice of not asserting this
defense, the petitioners bypassed an otherwise available state remedy that
they reasonably believed was inapplicable to them and unnecessary to
exhaustion. * * * [W]e hold only that the exhaustion doctrine should not be
applied in these cases because these particular petitioners had no reasonable
notice that the State would change horses in midstream . . .

61) Manning v. Huffman, 269 F.3d 720, 724 (6th Cir. 2001).  The Sixth Circuit held that
although, “[u]nder Ohio law, [petitioner] waived his right to bring a claim for ineffective
assistance of trial counsel by failing to assert this claim on direct appeal,” the fact that the
state court of appeals “directly addressed” petitioner’s ineffective assistance claim made it
“clear that this issue was not disposed of on procedural grounds and that it is ripe for federal
habeas review.”  

62) James v. Pliler, 269 F.3d 1124, 1125 (9th Cir. 2001).  The Ninth Circuit panel held that a
district court “presented with a petition for habeas review that includes exhausted and
unexhausted claims, must explain to a pro se petitioner that he can amend the petition by
deleting the unexhausted claims and proceed with only those that have been exhausted, rather
than suffering dismissal of the entire petition without prejudice.”  Additionally, referring to
its decision in Calderon v. United States District Court (Taylor), 134 F.3d 981 (1998), the
court noted that, on remand, the district court “may exercise its discretion in determining
whether to grant [petitioner] a stay [of his petition] while he attempts to exhaust the
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unexhausted claims.” 

63) Randolph v. Kemna, 276 F.3d 401, 404 (8th Cir. 2002).  The Eighth Circuit held that the
Missouri Supreme Court’s “amendment to . . . Rule 83.04 [governing transfer of cases to the
state supreme court] constitutes an unequivocal statement about where Missouri’s ‘one
complete round of the state’s established appellate review process’ stops and makes clear that
Missouri does not consider a petitioner who bypasses its supreme court in favor of federal
habeas review to have denied the State its rightful ‘opportunity to resolve federal
constitutional claims.’” (quoting O’Sullivan v. Boerckel, 526 U.S. 838, 845 (1999)).  The
court went on to reject the state’s contention that the July 1, 2002 effective date of the Rule’s
amendment rendered it inapplicable to petitioner, noting that the state supreme court’s
amendment order purported “‘to state the existing law in Missouri . .  .’”

64) Ramirez v. Attorney General of State of New York, 280 F.3d 87, 95-96 (2nd Cir. 2001).  The
Second Circuit held that counsel’s letter application for leave to appeal to the state’s highest
court fairly presented petitioner’s federal claim of ineffective assistance of counsel, even
though the letter asserted only a question of state law.  The court explained that the letter
expressly contended that counsel failed “to render even ordinary assistance of counsel,”
incorporated by reference the pertinent portion of petitioner’s appellate brief, included an
itemized list of counsel’s alleged failures and connected some of those failures to a claim of
prejudice, and attacked the government’s claim that no prejudice had occurred.  Based on
these factors, the court concluded that the letter called to mind right of effective assistance of
counsel, and presented a pattern of facts within the mainstream of constitutional litigation.

65) Greene v. Lambert, 288 F.3d 1081, 1087 (9th Cir. 2002).  In this “unusual case,” a majority
of the Ninth Circuit panel held that petitioner had exhausted his Sixth Amendment challenge
to the trial court’s exclusion of all evidence of his multiple personality disorder.  The
exhaustion question arose because petitioner raised the Sixth Amendment claim for the first
time via a motion for reconsideration of the Washington Supreme Court’s decision reversing
the intermediate appellate court’s reversal of petitioner’s conviction.  The state supreme court
responded to petitioner’s motion by sending a letter stating that “[t]he motion will be
considered by the Court,” and later, by adding a footnote to its opinion which mentioned
petitioner’s Sixth Amendment claim and concluded as follows: “Since we decide this case on
more narrow [state law grounds], we do not reach this issue.”  Addressing the state’s
contention that petitioner failed to exhaust his claim, the Ninth Circuit found that, “[a]lthough
the question is close, we are persuaded that the Washington Supreme Court considered this
claim.”  The court explained that, “[w]hen it rules on petitioner’s motion to reconsider, the
court neither dismissed nor denied it – even though it could have.”  “At least,” the court
continued, “the Washington Supreme Court’s footnote cannot be fairly characterized as
merely procedural.  The court understood the nature of the claim and took pains to respond
to it, albeit curtly and ambiguously.”  Finally, the court concluded that “it is appropriate to
construe the state court’s response as having ben made on the merits. . .  It withdrew and then
amended its opinion, and the court had an available procedural bar but did not cite it.”

66) Moore v. Schoeman, 288 F.3d 1231 (10th Cir. 2002).  In this non-capital case, the Tenth
Circuit reversed the district court’s “hybrid disposition” of petitioner’s two unexhausted
claims, one of which was dismissed without prejudice to permit exhaustion, while the other
was denied on the merits under §2254(b)(2).  The Tenth Circuit noted that the language of
§2254(b)(2) “refers to the denial of ‘an application . . .’ rather than to denial of claims
contained within the application,” 288 F.3d 1233, and found additional support for this view
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in recent Supreme Court decisions and in the AEDPA’s legislative history see 288 F.3d at
1233-1235.  From there, the court held that “a district court faced with a habeas petition
containing unexhausted claims may either (1) dismiss the entire petition without prejudice in
order to permit exhaustion of state remedies, or (2) deny the entire petition on the merits.
[footnote omitted] There is no authorization to adopt the hybrid approach the district court
pursued in this case.” 288 F.3d at 1236.  In footnote 4, the court acknowledged the existence
of a “third option” – retention of jurisdiction and staying of federal proceedings during
exhaustion – but concluded that this option had not been considered by the district court and
was not at issue on appeal.  Finally, the court reinforced the correctness of its holding by
observing that the district court’s denial of one of petitioner’s claims on the merits unfairly
created the danger that a subsequent petition filed after exhaustion of petitioner’s other claim
would be deemed “second or successive.”  288 F.3d at 1236.

67) Isaacs v. Head, 300 F.3d 1232, 1254 (11th Cir. 2002), cert. denied, 538 U.S. 988 (2003). 
In this capital case, the Eleventh Circuit held that petitioner’s contention that his rights were
violated by the trial court’s failure to record a prayer recited prior to the commencement of
trial had not been fairly presented to the state courts, and was therefore procedurally barred. 
The court rejected petitioner’s argument that the claim had been sufficiently presented
through a footnote in his “764-page direct appeal brief, enumerating 153 separate errors (not
including this one) . . .”  The court explained that “[t]his purported one-sentence claim is
supported only by citations to state cases. No federal cases were cited, and no language was
used . . . which would have alerted the Georgia Supreme Court to the [existence of] a federal
constitutional claim, separate and independent from his prayer claim. Under these
circumstances, . . . [petitioner] failed to ‘fairly present’ . . . a federal constitutional claim of
failure to record . . .”

68) Kelly v. Small, 315 F.3d 1063, 1067-1068 (9th Cir. 2003) (amended op.), cert. denied, 538
U.S. 1042 (2003).  The Ninth Circuit reversed the district court’s dismissal of petitioner’s
§2254 petition on the ground that he had failed to exhaust five of his eight claims for relief. 
Performing its own analysis of those claims, the court of appeals held that three of the five
claims deemed by the district court not to have been fairly presented to the state supreme
court had, in fact, been properly exhausted.  The court explained that, while petitioner
presented only a “summary treatment” of those claims to the state supreme court, that
submission must be viewed in combination with the more extensive discussion of the claims
and the facts underlying them in the opinion of the intermediate state court, which was before
the state supreme court for review.

69) Blair v. Woodford, 319 F.3d 1087, 1088 (9th Cir. 2003).  In this California capital case, the
Ninth Circuit declined to rule on petitioner’s claim that his due process rights were violated
as a result of a nearly thirteen year delay in the filing of his brief on direct appeal, occasioned
by a series of extensions and substitutions of court appointed counsel.  The court stated that
“[o]ur review of Blair’s appeal of his habeas petition is premature until the state supreme
court has issued a decision on Blair’s direct appeal.” The court concluded by ordering that
“[s]ubmission of this case is withdrawn pending issuance of the mandate in the direct appeal
of Blair’s conviction to the California Supreme Court.”

70) Dreher v. Pinchak, 2003 WL 693262 at *2 (3rd Cir. Mar. 3, 2003) (unpublished), cert.
denied, 540 U.S. 888 (2003). Notwithstanding the state’s admission “that it conceded
exhaustion in its answer to the petition for writ of habeas corpus,” a majority of the Third
Circuit panel vacated the district court’s denial of relief and remanded with instructions to
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dismiss the petition as mixed.  Judge O’Neill concurred in part and dissented in part, arguing
that “it is difficult to conceive of any language which would be more express than that which
appears in the [state’s] answer.”  That language indicated that the state acknowledged that all
but one of petitioner’s claims were exhausted, and the one claim the state contended was
unexhausted was not the same claim the panel majority relied upon to find the petition mixed.

71) Clifford v. Chandler, 333 F.3d 724, 729 (6th Cir. 2003), abrogation on other grounds
recognized by Maples v. Stegall, 340 F.3d 433 (6th Cir. 2003) (Sixth Circuit’s willingness
to apply §2254(d) to claims not adjudicated on the merits in state court inconsistent with
Wiggins v. Smith, 539 U.S. 510 (2003)).  Petitioner fairly presented his due process challenge
to the admission of a police officer’s “voice identification” testimony by citing the Fourteenth
Amendment in the section of his brief addressing this claim.  The Sixth Circuit explained: 
“When a petitioner mentions the particular provision of the Constitution to support his
argument in his brief, we have held he presents his constitutional claim for adjudication.” 
(citing Carter v. Bell, 218 F.3d 581, 607 (6th Cir. 2000)).  

72) Anderson v. Johnson, 338 F.3d 382, 388 (5th Cir. 2003).  The Fifth Circuit held “as a matter
of law” that petitioner’s ineffective assistance of counsel claim was exhausted
notwithstanding the fact that his state court pleadings merely alleged what a particular witness
would have said, while his federal submission included an affidavit from the witness in
question.  The court observed that “[t]he ‘new’ evidence . . . does not ‘fundamentally alter’
Anderson’s state claim;  it merely confirms what he has been asserting all along.” See also
Hayes v. Thaler, 2010 WL 183395 at *9 n.8 (5th Cir. Jan. 19, 2010) (unpublished) (citing
Anderson v. Johnson, 338 F.3d 382 (5th Cir. 2003), rejecting state’s complaints about
petitioner having “supplemented the record to include the juror cards from the trial and a juror
rating form to assist the comparative analysis,” and explaining it is appropriate to “consider
additional information where [it] supplements but does not fundamentally alter the claim
presented to the state courts”).

73) Akins v. Kenney, 341 F.3d 681, 684 (8th Cir. 2003), cert. granted, judgment vacated, and
remanded, 544 U.S. 957 (2005).  The Eighth Circuit rejected petitioner’s contention that
Nebraska law did not require him to present his claims for discretionary review to the
Nebraska Supreme Court in order to satisfy O’Sullivan v. Boerckel, 526 U.S. 838 (1999).  The
court explained that state rules “indicate that [filing a petition for further review of the
Nebraska Court of Appeals’ decision] is considered the ordinary process because the mandate
may not issue until time for filing such a petition has lapsed.”

74) Sanders v. Ryder, 342 F.3d 991 (9th Cir. 2003), cert. denied sub nom. Moore v. Sanders, 
541 U.S. 956 (2004).  Petitioner fairly presented his federal ineffective assistance of counsel
claim to the Washington Supreme Court in his pro se petition for appeal by using the term
“ineffective assistance of counsel” in the petition, and citing the Sixth Amendment and
Strickland v. Washington in his reply brief.   

75) Workman v. Mullin, 342 F.3d 1100, 1109-1110 (10th Cir. 2003), cert. denied, 541 U.S.
1067 (2004).  In this Oklahoma capital case, petitioner exhausted his Enmund / Tison claim
that the jury instructions at his trial “did not require the jury to make a finding as to his
culpability for [the] killing” when he argued on direct appeal “that it was impermissibly vague
to subject a person to capital punishment on the basis of a prescription that may or may not
require the jury to find intent to kill.”  The Tenth Circuit noted that petitioner specifically
argued that “it was a violation of the Eighth and Fourteenth Amendments to sentence him to
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death under such a scheme,” and concluded that petitioner’s “formulation sufficiently raised
the heart of an Enmund / Tison objection . . . despite the failure of the Oklahoma state courts
to recognize the issue.”

76) Caver v. Straub, 349 F.3d 340, 347 (6th Cir. 2003).  In this Michigan case, petitioner fairly
presented his ineffective assistance of trial counsel claim on direct appeal where, although
appellate counsel omitted the claim from his submissions to the intermediate state appellate
court, petitioner himself sufficiently raised the claim in his pro se appeal to the Michigan
Supreme Court.  The Sixth Circuit explained that, “[g]iven the less stringent standards and
active interpretation that are afforded to the filings of pro se litigants, . . . Caver ‘fairly
presented’ the trial counsel ineffectiveness claim.”  

77) Newton v. Million, 349 F.3d 873, 877 (6th Cir. 2003).  Rejecting the state’s contention that
petitioner failed to fairly present his due process challenge to the trial court’s self-defense
charge to the state supreme court, the Sixth Circuit stated as follows:

Newton’s brief in the Kentucky Supreme Court provided a detailed recitation
of the facts and specifically stated that the trial court’s refusal to instruct the
jury on the issue of self-protection against multiple aggressors “violated [his]
right to due process of law under the Fifth and Fourteenth Amendments of
the United States Constitution.”  This is sufficient to have fairly presented
the federal nature of his claim to the state court. There is no requirement that
the petitioner cite to cases that employ federal constitutional analysis where
he has phrased his claim in terms of a denial of a specific constitutional right.

78) Kunkle v. Dretke, 352 F.3d 980, 988 (5th Cir. 2003), cert. denied sub nom. Traylor v.
Dretke, 541 U.S. 1066 (2004).  In this Texas capital case, the Fifth Circuit held that
petitioner’s sentencing phase ineffective assistance of counsel claim, as presented to the
district court, was unexhausted because it was supported by a psychological report and an
affidavit from petitioner’s mother, whereas the claim was supported by only a “conclusory
affidavit from trial counsel” when it was presented to the state courts.  The court explained:

The addition of the psychological report and Kunkle’s mother’s affidavit
detailing her mental illness and the mental illness of Kunkle’s father, along
with concrete instances of abuse of Kunkle, presents “significant evidentiary
support” not previously presented to the state court supporting his ineffective
assistance claim. . . . The claim would have been substantially different in
state court if Kunkle had provided this evidentiary support rather than the
conclusory affidavit of trial counsel. We conclude that Kunkle did not
exhaust his ineffective assistance of counsel claim in the state court.

The court went on to find that petitioner’s failure to exhaust rendered the ineffective
assistance claim procedurally barred, notwithstanding the fact that the claim had been omitted
from the list of claims the district court found to be unexhausted prior to dismissing
petitioner’s first §2254 petition as “mixed.”  Thus, although the district court had not
designated the ineffective assistance claim as unexhausted at the time it sent petitioner back
to state court for exhaustion, and although the state had not raised non-exhaustion with regard
to this claim in its answer to the first federal petition, petitioner’s failure to present the
additional facts supporting that claim to the state courts anyway resulted in procedural default. 

79) Sweeney v. Carter, 361 F.3d 327, 333 (7th Cir. 2004), cert. denied, 543 U.S. 1020 (2004). 
The Seventh Circuit rejected the state’s contention that petitioner failed to properly exhaust,
and therefore procedurally defaulted, his challenge to trial counsel’s effectiveness in advising
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him to give a statement to federal authorities.  Before the state courts, petitioner pled his claim
as a violation of the Sixth Amendment;  in his federal habeas petition, however, he pled the
claim as arising out of the Fifth Amendment.  Assessing the state’s procedural default
argument, the Seventh Circuit noted that petitioner’s “underlying legal theory and the facts
on which it is based have remained the same throughout his post-conviction odyssey,” and
went on to conclude as follows:

The Indiana Supreme Court had squarely before it the question whether the
Strickland rule relating to ineffective assistance of counsel should be
extended to counsel’s role in Sweeney’s initial set of encounters with the
police and prosecutors. This is enough to preclude a finding of procedural
default. 

80) Soffar v. Dretke, 368 F.3d 441 (5th Cir. 2004), amended in part on reh’g, 391 F.3d 703
(5th Cir. 2004).  In this Texas capital case, a majority of the Fifth Circuit panel held that
petitioner had fairly presented his claim that trial counsel was ineffective for failing to
investigate and present ballistics evidence, and evidence indicating that the sole eyewitness
to the offense undermined the reliability of statements petitioner signed for the police. 
Although petitioner did not expressly include such a claim in his state habeas petition, this
omission was explained by the fact that the information supporting the claim did not come to
light until discovery was conducted in the state habeas proceedings.  Pursuant to Tex. R. Civ.
P. 67, petitioner’s introduction of the relevant facts at his state evidentiary hearing required
that they be treated as if they had been set forth in the pleadings.  Additionally, petitioner
presented the ineffectiveness theory through extensive discussion in the proposed findings he
submitted to the state habeas court, and relied upon that theory when arguing for the
admission of evidence supporting it at the hearing.  Based on these factors, the majority
concluded that “it is clear that Soffar sufficiently exhausted his state court remedies.” 368
F.3d at 466.  
 The majority likewise concluded that petitioner properly raised the ineffective
assistance claim in his federal court submissions by way of broadly phrased ineffectiveness
allegations, and by way of allegations about counsel’s deficiencies in a section of the petition
raising a Brady v. Maryland claim.  As to the latter point, the majority noted that “there is
nothing in our habeas jurisprudence that requires a party to raise a constitutional issue on
appeal under a particular heading.” 368 F.3d at 469.  

81) Nelson v. Schofeld, 371 F.3d 768 (11th Cir. 2004), cert. denied sub nom. Nelson v. Dretke,
543 U.S. 964 (2004).  Citing O’Sullivan v. Boerckel, 526 U.S. 838 (1999), which held that
state prisoners must petition for discretionary review in the state supreme court in order to
exhaust state remedies if that discretionary review is part of the ordinary appellate process,
and Pope v. Rich, 358 F.3d 852 (11th Cir.2004), which held that Georgia prisoners must seek
a certificate of probable cause from the state supreme court after the denial of a state habeas
petition to exhaust state remedies, the Eleventh Circuit held that Georgia state prisoners must
petition for certiorari from the Georgia Supreme Court on direct appeal in order to exhaust
state remedies.  

82) Lounsbury v. Thompson, 374 F.3d 785, 789-90 (9th Cir. 2004).  The Ninth Circuit reversed
the district court’s determination that petitioner failed to fairly present his substantive
competency claim to the Oregon Supreme Court.  The court held:

[Petitioner] adequately exhausted his substantive competency claim where
(1) that claim was closely related to, and concerned the very same trial court
ruling as, the [procedural competency] claim that was concededly adequately
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raised; (2) the Oregon Supreme Court, under its own rules, could have
reached the substantive competency issue had review been granted because
it was squarely raised in the Court of Appeals brief; (3) the text of the
petition includes the substantive claim; and (4) had the Oregon Supreme
Court accepted review even over the procedural issue only, it could have
discussed the strength of the substantive competency claim in the course of
conducting a harmless error analysis for the procedural competency claim.

Additionally, in footnote 3, the Ninth Circuit noted that, given the Oregon Supreme Court’s
unusually exacting standards for obtaining discretionary review – including a requirement that
the case have broad impact, and a declaration that error by the lower court is insufficient to
justify review – “one could view discretionary relief as simply unavailable in Oregon for fact-
based claims” for purposes of §2254(c) and O’Sullivan v. Boerckel. 

83) Jones v. Dretke, 375 F.3d 352, 354 (5th Cir. 2004), cert. denied, 543 U.S. 1060 (2005). 
Before denying relief in this Texas capital case, the Fifth Circuit held that petitioner
exhausted his claim where the state court sua sponte decided the issue, reasoning that “[t]he
presentation requirement . . . is excused ‘when a state court with the authority to make final
adjudications undertook to decide the claim on its merits sua sponte.’”  (citing RANDY HERTZ

& JAMES S. LIEBMAN, FEDERAL HABEAS CORPUS PRACTICE AND PROCEDURE § 23.3a (4th
ed.1998)).

84) Clinkscale v. Carter, 375 F.3d 430 (6th Cir. 2004), cert. denied, 543 U.S. 1177 (2005). 
Before reaching the merits and granting relief in this in this Ohio armed robbery and murder
case, a majority of the Sixth Circuit panel granted sua sponte raised the question of exhaustion
and found that petitioner had properly exhausted and fairly presented his ineffectiveness claim
by raising it on direct appeal to the state court of appeals and the state supreme court.  While
the court of appeals denied relief on the ground that the record was insufficient to determine
whether counsel’s omission had been strategic (the supreme court declined to review the
case), the Sixth Circuit majority found that petitioner had done enough to have “fulfilled his
obligation of invoking ‘one complete round of the State’s established appellate review
process.’” 375 F.3d at 437; see also id. at 438 (“we are aware of no legal authority holding
that a petitioner who properly and fairly presents a claim on direct appeal to the state’s
intermediate appellate court and highest court, but who fails to file a later collateral motion
as suggested by the intermediate appellate court, has failed to exhaust state remedies”). 
Subsequently, during a discussion of the state’s procedural default allegation, the majority
explained further that state law permitted petitioner to raise his ineffectiveness claim on direct
appeal, and that the appellate court’s rejection of the claim in that posture was an expression
of its preference that the claim be presented in post-conviction proceedings, and not an
indication that petitioner had transgressed any state procedural rules.  See 375 F.3d at 441.

85) Hicks v. Straub, 377 F.3d 538, 553-555 (6th Cir. 2004), cert. denied, 544 U.S. 928 (2005). 
Reversing the district court’s grant of relief on petitioner’s Confrontation Clause claim, the
Sixth Circuit held that petitioner failed to fairly present the claim on direct appeal in the
Michigan state courts, and in so doing procedurally defaulted his right to merits review in
federal court.  The Sixth Circuit acknowledged that petitioner presented the “factual basis
underlying” the claim when he argued a prosecutorial misconduct claim arising out of the
same facts, but emphasized that “petitioner never mentioned the terms confrontation or cross-
examination.” (emphasis by the court).  The court went on to find that “the principle petitioner
claims his factual predicate invokes – ‘that a jury may not be told of a defendant’s confession
[during the prosecutor’s opening statement] unless the witness to that alleged confession is
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subject to cross-examination’ – does not fall ‘well within the mainstream of’ Confrontation
Clause precedent.”

86) Casey v. Moore, 386 F.3d 896 (9th Cir. 2004), cert. denied, 545 U.S. 1146 (2005).  In the
course of affirming the denial of relief in this non-capital Washington murder case, the Ninth
Circuit stated as follows with regard to petitioner’s failure to fairly present one of his claims
to the state intermediate appellate court:

For a federal issue to be presented by the citation of a state decision dealing
with both state and federal issues relevant to the claim, the citation must be
accompanied by some clear indication that the case involves federal issues.
Where, as here, the citation to the state case has no signal in the text of the
brief that the petitioner raises federal claims or relies on state law cases that
resolve federal issues, the federal claim is not fairly presented.  * * *  Here,
Casey’s citing to a state case discussing both state and federal claims, with
no textual mention of a federal claim in Casey’s brief on this issue, did not
fairly present to the state court of appeals the federal claim now asserted in
federal habeas proceedings.

386 F.3d at 912 n.13.  After noting further that petitioner’s omission was not repeated in his
subsequent petition for discretionary review by the state supreme court, the Ninth Circuit
observed that “the key issue becomes whether Casey fairly presented, and thereby exhausted,
his federal claims by virtue of having raised them for the first and only time in his
discretionary petition for review to the Washington State Supreme Court.” Relying on Castille
v. Peoples, 489 U.S. 346 (1989), and Baldwin v. Reese, 541 U.S. 27 (2004), the court
concluded that petitioner had not fairly presented his claims merely by raising them to the
state supreme court.  See 386 F.3d at 917-18. 

87) Lambert v. Blackwell, 387 F.3d 210, 233 (3rd Cir. 2004), cert. denied, 544 U.S. 1063
(2005).  The Third Circuit affirmed the district court’s denial of relief in this non-capital
Pennsylvania murder case.  The court began by rejecting the state’s contention that petitioner
failed to exhaust her state remedies by choosing not to seek discretionary review of the denial
of her second state post-conviction application in the Pennsylvania Supreme Court. 
Recognizing that it had earlier reserved judgment on this question, the court held that In re
Exhaustion of State Remedies in Criminal Post-Conviction Relief Cases, No. 218 Judicial
Administration Docket no. 1 (Pa. May 9, 2000) (issued in response to O’Sullivan v. Boerckel,
526 U.S. 838 (1999)), “renders review from the Pennsylvania Supreme Court ‘unavailable’
for purposes of exhausting state court remedies under §2254(c).” 

88) Galdamez v. Keane, 394 F.3d 68, 75-78 (2nd Cir. 2005), cert. denied sub nom. Galdamez
v. Fischer, 544 U.S. 1025 (2005).  The Second Circuit held that petitioner properly exhausted
his claims via a letter application for leave to appeal to the New York Court of Appeals even
though the letter did not identify the particular issues as to which review was sought.  The
court explained that, along with the letter, petitioner enclosed a copy of his brief to the
intermediate appellate court, which did fairly present his federal claims, and nothing in the
order denying leave to appeal suggested that the decision rested on a lack of specificity or any
other procedural ground.

89) Whiting v. Burt, 395 F.3d 602, 614-615 (6th Cir. 2005).  Before vacating the district court’s
grant of relief, the Sixth Circuit held that petitioner fairly presented the conflict of interest
component of his ineffective assistance of appellate counsel claim by including the following
language in his ineffective assistance arguments:  “Since the same attorney represented
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Defendant at the appellate levels, it is not surprising that the issues concerning ineffective
assistance of counsel were not raised at that time.”  After noting that the state courts had
demonstrated their familiarity with ineffective assistance and conflict law in other cases, the
Sixth Circuit explained its conclusion as follows:

 Although the question of the alleged conflict of interest could certainly have
been made in a more specific and more emphatic manner, the Michigan
courts, demonstrably very knowledgeable of federal law regarding ineffective
assistance of counsel and claimed conflicts of interest, were made aware of
the fact that Defendant was represented by the same attorney at trial and on
appeal and, to the extent that this presented a conflict of interest, it was
brought to the attention of the Michigan courts. We therefore find that the
claim of ineffective assistance of appellate counsel, with an alleged conflict
of interest component, was fairly presented to the Michigan courts in the
collateral relief proceedings. 

90) Sanders v. Cotton, 398 F.3d 572, 580 (7th Cir. 2005).  The Seventh Circuit held that
petitioner fairly presented his due process challenge to a jury instruction by alleging “a ‘due
process’ violation,” citing Sullivan v. Louisiana, and arguing “that ‘if the jury makes its
decision without knowing that to convict on murder it must find beyond a reasonable doubt
that sudden heat was absent then in effect there is no jury finding on the question of the
presence or absence of sudden heat.’”  The court explained that “[b]ecause Sanders’s brief
to the state appellate court applied the Supreme Court’s due process analysis to his jury
instruction challenge and provided a citation to a case that would have ‘alerted the court to
the alleged federal nature of the claim,’ he fairly presented his federal constitutional claim to
the Indiana state courts.” (citation omitted). 

91) Castillo v. McFadden, 399 F.3d 993 (9th Cir.), cert. denied, 546 U.S. 818 (2005).  Citing
Baldwin v. Reese, 541 U.S. 27 (2004), the Ninth Circuit held petitioner did not exhaust his
claim that the admission of his videotaped confession violated his federal due process rights
where this claim did not appear in his state appellate brief, but in his trial briefing, reasoning
that state appellate judges are not required to look to lower court decisions to discover a
claim.  Next, the court held petitioner did not exhaust his claim where his state appellate
pleadings did not mention his federal rights except at the end of his argument when he
claimed he was denied a fair trial in violation of the Constitution.  This “general appeal to a
‘fair trial’ right, however, failed to exhaust [petitioner]’s claim” because he did not make any
reference to any specific provision of the Constitution or cite relevant cases that would have
alerted the state court to his federal claim.  399 F.3d at 1001.  The federal cases cited by
petitioner in his state appellate brief to support his claim did not discuss due process rights. 

The court then held petitioner’s conclusion in his state appellate brief, which made
a general statement regarding violations of his Fifth, Sixth, and Fourteenth Amendment rights,
did not exhaust his claim because “scattershot citation of federal constitutional provisions,
divorced from any articulated federal legal theory,” did not specifically relate to his videotape
claim and “[e]xhaustion demands more than drive-by citation, detached from any articulation
of an underlying federal legal theory.” 399 F.3d at 1003.

Finally, petitioner’s use of the term “fundamental error” in his state appellate briefing
did not exhaust his federal claim because that term refers to a state law mechanism for
appellate review of issues not preserved at trial, not to any particular federal claim. 399 F.3d
at 1003.

92) Jackson v. Edwards, 404 F.3d 612 (2nd Cir. 2005). Before affirming the grant of relief in
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this second degree murder and criminal possession of a weapon case, the Second Circuit
considered and rejected the state’s contention that  petitioner failed to exhaust his due process
claim when, before the state appellate court, he “argued only that the trial court’s refusal to
instruct the jury on the defense of justification violated New York law and failed to cite the
federal Constitution, federal case law, or state cases employing federal constitutional
analysis.”  404 F.3d at 618-19.  After briefly surveying the Supreme Court’s exhaustion
jurisprudence, the Second Circuit observed that “[t]he question Baldwin [v. Reese, 541 U.S.
27 (2004),] left open is now before us: Where state and federal claims share the same legal
standard, has a federal claim been ‘fairly presented’ when the state court necessarily rejects
the federal claim in ruling on the state claim?”  Resolving this question in petitioner’s favor,
the court went on to hold that petitioner “exhausted his federal claim because, in this case, the
legal standards for his federal and state claims were so similar that by presenting his state
claim, he also presented his federal claim.” 404 F.3d at 621.

93) Cassett v. Stewart, 406 F.3d 614, 623-24 (9th Cir. 2005), cert. denied sub nom. Schriro v.
Cassett, 546 U.S. 1172 (2006).  In this Arizona child molestation case, the Ninth Circuit
reversed the district court’s ruling that, even if petitioner’s due process claim was not
exhausted, it should be dismissed with prejudice under §2254(b)(2).  Addressing for the first
time the question of “when it is appropriate to deny an unexhausted claim on the merits under
§2254(b)(2),” the Ninth Circuit joined other courts “in adopting the Granberry [v. Greer, 481
U.S. 129 (1987),] standard and h[e]ld that a federal court may deny an unexhausted petition
on the merits only when it is perfectly clear that the applicant does not raise even a colorable
federal claim.”  Because it could not “say that it is perfectly clear that [petitioner] failed to
present a colorable federal claim” in this case – the district court’s earlier denial of relief on
the merits notwithstanding – the Ninth Circuit concluded that the “district court erred in
dismissing Cassett’s petition under §2254(b)(2).”

94) Smith v. Dretke, 2005 WL 1349827 at *4 (5th Cir. June 8, 2005) (unpublished), cert.
denied, 546 U.S. 1065 (2005).  In response to the state’s contention that petitioner failed to
sufficiently exhaust the facts supporting his claims by presenting them to the state courts, the
Fifth Circuit reviewed its decisions in Anderson v. Johnson, 338 F.3d 382 (5th Cir. 2003),
Dowthitt v. Johnson, 230 F.3d 733 (5th Cir.2000), and Kunkle v. Dretke,  352 F.3d 980 (5th
Cir.2003), from which it “glean[ed] several factors that aid in a finding of exhaustion: there
is no intentional withholding of evidence from state court; the state petition is very specific
rather than vaguely conclusory as to petitioner’s theory of ineffective assistance of counsel;
additional evidence merely confirms what the petitioner specifically asserted in the state
habeas proceeding; and all crucial facts were before the state court.”

 
95) Morris v. Dretke, 413 F.3d 484, 498-499 (5th Cir. 2005).  In this Texas capital case

involving a previously authorized second petition raising an Atkins v. Virginia claim, the Fifth
Circuit vacated the district court’s order dismissing the petition without prejudice, and
remanded for an evidentiary hearing.  The court reasoned that although additional evidence
– including new IQ evidence and expert reports – was presented for the first time in federal
court, that evidence did not “fundamentally alter” the claim that was presented to the state
courts.  The court explained:  

Morris specifically presented to the state courts a sworn affidavit from a
psychologist who, after reviewing all the other testimonial and school record
evidence likewise presented to the state courts, made the crucial preliminary
factual allegation that there was a probability Morris indeed suffered from
mental retardation. Although in federal court Morris has additionally
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presented IQ scores and expert assessment of those scores, the crucial fact
that Morris possessed sufficient indicators for a diagnosis of mental
retardation had already been presented to the state courts.  The substance of
Morris’s Atkins claim was fairly presented to the highest state court . . . 
Thus, we find as a matter of law on this record that Morris’s Atkins claim
was not presented to the federal court in a significantly different legal posture
than in the state courts and that the new evidence presented did not
fundamentally alter his Atkins claim.  
The court went on to add that “[i]n cases where the legal question is whether the new

evidence a petitioner puts forth for the first time on federal habeas on a particular claim
already asserted on state habeas is exhausted under §2254(b), subparts (d) and (e) of §2254
concerning ‘factual development’ are not implicated.”  Rather, circuit precedent 

classifies these specific cases as presenting the question whether the new
evidence, not previously presented to the state courts but presented for the
first time to the federal court, has met the exhaustion requirement of
§2254(b)(1)(A).  We do not in this case ask the question whether the
petitioner has “failed to develop the factual basis of a claim in State court
proceedings.” 28 U.S.C. § 2254(e)(2).  Here, Morris, having met the
§2254(b)(1)(A) exhaustion requirement on the IQ evidence presented for the
first time on federal habeas, need not additionally overcome the obstacles of
§2254(e)(2). Thus, because there is, and can be, no lingering concern about
“factual development” in Morris’s case, under Rule 8(a) of the Rules
Governing Section 2254 Cases in the United States District Courts, the
federal court here retains full discretion to grant Morris an evidentiary
hearing.

(internal citations omitted).

96) Minett v. Hendricks, 2005 WL 1488108 at *5 (3rd Cir. June 23, 2005) (unpublished). 
Before reaching the merits and denying relief, the Third Circuit rejected the state’s contention
that petitioner failed to fairly present his due process challenge to the trial court’s failure to
declare a mistrial after a witness mentioned petitioner’s prior incarceration to the state courts. 
In his submissions to the state appellate courts, petitioner relied primarily on state evidence
law, but, in concluding paragraphs, also invoked the Due Process Clause of the Fourteenth
Amendment and cited Bruton v. United States, 391 U.S. 123 (1968), as support for the
proposition that curative instructions are not always sufficient to eliminate constitutional
error.  In finding petitioner’s submissions sufficient, the Second Circuit stated as follows:  

It is not sufficient simply to invoke ‘due process’ or ‘fair trial’ rights in the
state court. But Minett explicitly invoked the Due Process Clause of the
Fourteenth Amendment, and relied on one Supreme Court case by analogy.
Minett also presented the factual underpinnings of his federal claim, and we
conclude that, while his presentation barely passes muster, he did exhaust his
claim in state court.

(internal citation omitted). 

97) McNair v. Campbell, 416 F.3d 1291 (11th Cir. 2005), cert denied, 547 U.S. 1073 (2006).
In the course of reversing the district court’s grant of sentencing phase relief in this Alabama
capital case, the Eleventh Circuit held that petitioner failed to fairly present his juror
misconduct claim where the only references to federal law in the arguments he made to the
state courts were a citation to a federal district court decision, and a reference in a concluding
paragraph to the Fifth, Sixth and Eighth and Fourteenth Amendments.  After faulting
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petitioner for failing to mention or argue “the federal standard that extraneous evidence is
presumptively prejudicial,” the Eleventh Circuit added the following:

McNair’s references to federal law in his state habeas proceedings are
exactly the type of needles in the haystack that we have previously held are
insufficient to satisfy the exhaustion requirement. McNair never cited any
United States Supreme Court or federal appellate court case dealing with
extraneous evidence, nor did he mention the presumption of prejudice that
arises under federal law when jurors consider such evidence. Instead, he
relied on state law opinions to argue a state law claim under a state law
standard, citing a lone federal district court opinion (which itself did not
mention the federal presumption of prejudice) only as part of a string citation
illustrating various courts’ holdings with respect to extraneous evidence in
the jury room. A careful review of the record makes it clear that McNair did
not fairly present his federal constitutional claim to the state court. He
therefore failed to exhaust his state court remedies and is procedurally barred
from raising his non-exhausted federal claim in his federal habeas petition. 

(citing Kelley v. Sec'y for Dept. of Corr., 377 F.3d 1317, 1344-1350 (11th Cir. 2004)). 

98) Moormann v. Schriro, 426 F.3d 1044, 1057 (9th Cir. 2005), cert. denied, 548 U.S. 927
(2006).  Rejecting petitioner’s contention that some of his claims should be deemed to have
been exhausted because the Arizona Supreme Court performed a mandatory “fundamental
error” review on direct appeal, the Ninth Circuit explained as follows:

We have explicitly rejected this argument. Martinez-Villareal v. Lewis, 80
F.3d 1301, 1306 (9th Cir.1996); Poland v. Stewart, 117 F.3d 1094, 1105 (9th
Cir.1997). Where the parties did not mention an issue in their briefs and
where the court did not mention it was considering that issue sua sponte,
there is no evidence that the appellate court actually considered the issue,
regardless of its duty to review for fundamental error, and the issue cannot
be deemed exhausted.

99) Knight v. Spencer, 447 F.3d 6, 18 (1st Cir. 2006).  Affirming the denial of relief in this
Massachusetts robbery and murder case, the First Circuit rejected petitioner’s contention that
“the cumulative effect of his trial attorney’s purported errors resulted in his receiving
constitutionally deficient representation” on the ground that “he did not make this argument
in state court, before the district court, or in his motion for a certificate of appealability. The
issue is therefore not exhausted . . .”  In so doing, the court appears to have treated the
aggregate of trial counsel’s alleged deficiencies as separate, for pleading purposes, from
allegations of individual instances of ineffectiveness.  

100) Goodrich v. Hall, 448 F.3d 45, 48 (1st Cir. 2006).  Petitioner fairly presented his due process
claim in his Application for Leave to Obtain Further Appellate Review submitted to the
Massachusetts Supreme Judicial Court by relying on a state court case “invoking federal due
process as to an alleged error” similar to the one petitioner was alleging, and framing his
arguments “in terms of a violation of ‘Amendment XIV,’ by which he appears to have meant
the Fourteenth Amendment . . .”

101) Rasberry v. Garcia, 448 F.3d 1150, 1154 (9th Cir. 2006).  In the course of affirming the
district court’s dismissal of petitioner’s second-in-time §2254 petition, the Ninth Circuit
rejected petitioner’s contention that a federal court faced with a petition containing only
unexhausted claims is obligated to alert the petitioner to the existence of exhausted claims
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apparent from the record.  The court explained:
District courts have the discretion to hold a mixed petition in abeyance
pending exhaustion of the unexhausted claims. We decline to extend that rule
to the situation where the original habeas petition contained only
unexhausted claims, but the record shows that there were exhausted claims
that could have been included. Such an extension would result in a heavy
burden on the district court to determine whether a petitioner who files a
petition that on its face is unexhausted may have other exhausted claims that
could have been raised. Once a district court determines that a habeas
petition contains only unexhausted claims, it need not inquire further as to
the petitioner’s intentions.  Instead, it may simply dismiss the habeas petition
for failure to exhaust. 

102) Slaughter v. Parker, 450 F.3d 224, 236 (6th Cir. 2006), cert. denied sub nom. Leonard v.
Simpson, 551 U.S. 1103 (2007). After concluding that the district court erred in granting
relief on a different claim in this Kentucky capital case, the Sixth Circuit agreed with the
district court’s conclusion that petitioner had failed to fairly present his due process challenge
to the trial court’s having allowed a juror to question him.  The court explained:

Slaughter’s brief to the Supreme Court of Kentucky reproduces the juror’s
question, argues that it was improper, and concludes “[b]ased on this denial
of due process and a fair trial by an impartial jury, appellant is entitled to a
new trial.” In support he cites “14th and 6th Amendments. Section 11 of the
Kentucky Constitution.” This is the only reference to federal law that
Slaughter's brief makes. The rest of the argument urges only that the trial
court did not comply with Kentucky law when it allowed for juror
questioning. The brief relies on a number of state court cases but does not
cite a single federal case. On direct appeal, the Supreme Court of Kentucky
. . .  made no reference to federal law, and did not treat Slaughter's claim as
one brought under federal law. 

After acknowledging the Supreme Court’s reversal of a Sixth Circuit determination that a
petitioner had not fairly presented his claim in Dye v. Hofbauer, 546 U.S. 1 (2005), the court
distinguished this case on the ground that while the petitioner in Dye had “explicitly
referenced four federal cases,” “the only reference to federal law in Slaughter’s state court
brief on this issue is the bare and isolated citation to the Fourteenth and Sixth Amendments.” 

103) Kesser v. Cambra, 465 F.3d 351, 361 (9th Cir. 2006) (en banc).  Before granting relief on
petitioner’s Batson v. Kentucky claim, the Ninth Circuit noted that “in Miller-El the Court
made clear that the comparative analysis is required even when it was not requested or
attempted in the state court.”

104) Higgins v. Renico, 470 F.3d 624,  635-36 (6th Cir. 2006).  Iin concluding that petitioner was
entitled to relief on his ineffective assistance of counsel claim, the Sixth Circuit rejected the
state’s argument that the state court’s prejudice decision was not unreasonable given the
“skeletal” argument petitioner had presented to the state court.  After acknowledging that
petitioner’s argument to the state court had not been detailed, the Sixth Circuit found that
petitioner’s identification of the facts necessary to establish the witness counsel failed to
cross-examine as the “key” witness, and his contentions that the other evidence against
petitioner was not overwhelming and that the prejudice to petitioner was “obvious” were
“sufficient to place the issue of prejudice squarely before th[e] [state] court.”
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105) Conner v. Quarterman, 477 F.3d 287, 292-93 (5th Cir. 2007), cert. denied, 551 U.S. 1183
(2007).  Before reversing the grant of relief in this Texas capital case, the Fifth Circuit held
that petitioner’s submission of medical records to support his ineffective assistance of counsel
claim for the first time in federal court did not violate the exhaustion requirement.  After
noting that petitioner had presented the affidavit of a nurse on the same subject during the
state habeas proceedings, the Fifth Circuit explained as follows:

Even if the medical records put Conner’s claim in a “stronger evidentiary
posture,” Anderson [v. Johnson],  338 F.3d [382,] 388 [(5th Cir. 2003)]
(citing Joyner v. King, 786 F.2d 1317, 1320 (5th Cir.1986)), the claim is
exhausted because “the supplemental evidence ... [does] not fundamentally
alter the legal claim already considered by the state courts, and, therefore,
[does] not require that [Conner] be remitted to state court for consideration
of that evidence.” Vasquez [v. Hillery], 474 U.S. [254,] 260 [(1986)].
* * *
Here, Conner was fairly specific in his application. While [the nurse’s]
affidavit is not as specific as medical records would be, it satisfies [the]
requirement that Conner make more than a bare assertion of his claim in his
state habeas petition. Additionally, Conner did not “attempt[ ] to expedite
federal review by deliberately withholding essential facts from the state
courts.” Vasquez, 474 U.S. at 260; see also Anderson, 338 F.3d at 389. The
state court had before it enough evidence to adequately consider Conner’s
claim for ineffective assistance of counsel based on his attorneys’ alleged
failure to review his medical history. This exhausted claim is eligible for
federal habeas consideration under AEDPA.
Despite these conclusions, and notwithstanding the state court’s denial of his request

for an evidentiary hearing, the Fifth Circuit went on to hold that the district court erred under
§2254(e)(2) in conducting an evidentiary hearing on petitioner’s claim “because he did not
present his medical records during his state habeas proceedings.” 

106) Clements v. Maloney, 485 F.3d 158 (1st Cir. 2007).  In this Massachusetts murder case, the
First Circuit held that petitioner’s sufficiency of the evidence challenge was exhausted despite
his failure to include any mention of a federal law basis for the claim in the Application for
Leave to Obtain Further Appellate Review (ALOFAR) he submitted to the Massachusetts
Supreme Judicial Court (SJC).  At the time petitioner’s case was directly appealed,
Massachusetts Rule of Appellate Procedure 27.1 provided that a party who secured
discretionary review before the SJC could elect to proceed using the brief he previously
submitted to the intermediate appellate court or seek permission to file a new brief.  The rules
also provided that the new brief could be “supplemental,” which the First Circuit assumed to
mean that a party who filed a new brief was entitled to rely upon both the new filing and his
prior submissions to the lower court.  Applying these rules, the court determined that the
references to federal law in petitioner’s briefing of his sufficiency of the evidence claim
submitted to the intermediate court – and before the SJC via Rule 27.1 – were sufficient to
satisfy the fair presentation requirement.  The court made clear, however, that this method of
exhausting a claim only applies where the SJC actually granted review of that claim;  absent
a grant of review, Rule 27.1 does not operate to bring the lower court briefing before the SJC,
and a finding of exhaustion under those circumstances would be inconsistent with Baldwin
v. Reese, 541 U.S. 27 (2004).

107) Ogle v. Johnson, 488 F.3d 1364 (11th Cir. 2007).  The Eleventh Circuit reversed the district
court’s dismissal for non-exhaustion in this Georgia armed robbery case, finding that
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petitioner’s pro se assertion that his appellate counsel was ineffective for “failure to raise
numerous meritorious issues requested by the petitioner,” when combined with later
statements and submissions to the state court, was sufficient to satisfy the fair presentation
requirement.  The court explained that although petitioner’s initial allegation was too vague
to constitute fair presentation, the requisite particulars were supplied “through his direct
testimony [at a state habeas hearing], the examination of his post-trial attorney, the entry of
his pro se memorandum into evidence, and the filing of a post-hearing brief.”  Additionally,
in holding that petitioner had fairly presented seven of his claims, the Eleventh Circuit
rejected the state’s contention that, because the state habeas court’s order addressed only three
of the claims, the others were necessarily unexhausted.  “The opinion of the state habeas
court,” the Eleventh Circuit explained, “establishes that Ogle exhausted the issues addressed
in that opinion, but we cannot conclude, based only on the silence of that opinion about other
issues, that Ogle presented no other arguments.”

108) Stevens v. McBride, 489 F.3d 883, 893-94 (7th Cir. 2007), cert. denied sub nom. Stevens
v. Buss, 553 U.S. 1034 (2008).  In the course of rejecting petitioner’s guilt-or-innocence phase
ineffective assistance of counsel claim in this Indiana capital case, the Seventh Circuit refused
to consider petitioner’s theory that counsel’s mishandling of mental health issues deprived
him of the opportunity to secure a guilty but mentally ill verdict. The court reasoned that
although petitioner had argued to the state courts that counsel’s deficient performance had
cost him “a defense to the charge” and prevented him from proving an inability to appreciate
the wrongfulness of his conduct, petitioner had “never argued to the Indiana courts that [a
guilty but mentally ill theory] was one way in which he intended to prove his ineffective
assistance of counsel claim.” 

109) Richey v. Bradshaw, 498 F.3d 344, 351-52 (6th Cir. 2007).  On remand from the Supreme
Court, see Bradshaw v. Richey, 546 U.S. 74 (2005) (per curiam), a majority of the Sixth
Circuit panel adhered to its earlier determination that petitioner was entitled to relief on his
ineffective assistance of counsel claim in this Ohio capital case.  In reaching this conclusion,
the majority rejected the state’s contention that petitioner’s ineffective assistance claim had
changed between state and federal court.  The majority observed that, “[t]o be sure, Richey
marshaled new facts to support his claim when he was granted the right to take discovery in
the district court,” but “[t]he crux of his claim did not change .... He continued to argue that
his counsel was ineffective in handling the scientific evidence.”  498 F.3d at 353.  “Where the
legal basis for Richey’s claim has remained constant,” the majority added, “and where the
facts developed in the district court merely substantiate it, we cannot say that the claim has
been so ‘fundamentally alter[ed]’ from that presented to the state court as to preclude our
review.” Id. (quoting  Vasquez v. Hillery, 474 U.S. 254, 257-58 (1986)). 

110) Davis v. Silva, 511 F.3d 1005, 1011 (9th Cir. 2008).  The Ninth Circuit reversed the
dismissal for failure to exhaust of this pro se challenge to a prison disciplinary hearing
resulting in loss of good time credits.  The court found that “[a]lthough Davis does not present
a clear narrative,” his citations to a relevant case, statute and regulation were sufficient to
fairly present the necessary factual basis for his claim to the state courts. The court explained:

First, Davis stated that he “was denied his due process rights under Wolff [v.
McDonnell, 418 U.S. 539 (1974),]... to have witness [sic.].” Second, he
stated that he was charged with battery of a noninmate. And, third, if the state
court had simply cite checked the case, the statute, and the regulation
provided in Davis’ petition, and read those sources in conjunction with the
rest of his state habeas petition, the legal theory and operative facts would
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have become clear: Davis was charged with assaulting a nonprisoner, a
disciplinary hearing took place to deny him good-time credits, and, at that
hearing, he was denied a witness in violation of his due process rights under
Wolff.

In so holding, the Ninth Circuit rejected the state’s contention that, pursuant to Baldwin v.
Reese, 541 U.S. 27 (2004), a federal claim is “not ‘fairly presented’ if the state court must
read the statutes, cases and regulations cited in the petition in order to understand the claim.” 
“Baldwin,” the Ninth Circuit found, “suggests just the opposite, as it holds that a legal theory
is fairly presented when a citation is provided to the relevant case law. ... Thus, by reiterating
that a federal habeas petitioner exhausts the legal basis of his claim by citing federal case law,
the Court recognized that state courts are expected to refer to sources cited by the petitioner.” 

111) Cairns v. Johnson, 2008 WL 510486 (4th Cir. Feb. 26, 2008) (unpublished), cert. denied,
555 U.S. 1017 (2008).  Before affirming the denial of relief in this Virginia child sexual
assault case, the Fourth Circuit rejected the state’s contention that petitioner failed to exhaust
his argument that the state court of appeals applied the wrong harmless error standard to his
Confrontation Clause claim by not including that argument as a particular assignment of error
in his petition seeking review by the Virginia Supreme Court.  The Fourth Circuit responded
as follows:

We reject the Commonwealth’s invitation to complicate needlessly the
restrictions on a state prisoner’s ability to pursue relief from constitutional
errors in a federal habeas petition. The Commonwealth’s understanding of
what constitutes a “claim” is insupportable. Cairns’s “claim” is that the
exclusion of the complaining witness’s journals violated his Confrontation
Clause and due process rights, and the Commonwealth does not argue that
this federal constitutional claim was not properly exhausted in the state
courts. The correctness of the standard of review employed by the Court of
Appeals of Virginia is relevant to our analysis only because it dictates
whether we accord the state court decision AEDPA deference.

112) Bies v. Bagley, 519 F.3d 324, 331 (6th Cir. 2008), rev’d on other grounds sub nom. Bobby
v. Bies, 556 U.S. 825 (2009).  Before affirming the grant of relief on petitioner’s claim that
the Double Jeopardy Clause barred relitigation of whether he was mentally retarded after two
pre-Atkins v. Virginia state court findings that he was, the Sixth Circuit examined whether the
double jeopardy claim was exhausted.  Although petitioner’s state court litigation after Atkins
never advanced beyond the trial level post-conviction court, the Sixth Circuit noted that state
law prohibited petitioner from seeking appellate review of the double jeopardy question until
after a full trial on the merits of the mental retardation issue.  Relying on Gully v. Kunzman,
592 F.2d 283 (6th Cir. 1979), the court went on to find that the exhaustion requirement was
satisfied because petitioner “has ‘exhausted whatever procedures are available to him under
state law for “pre-exposure” vindication of his rights.’”

113) Ries v. Quarterman, 522 F.3d 517, 525 (5th Cir.), cert. denied, 555 U.S. 990 (2008).  In the
course of affirming the denial of relief in this Texas capital case, the Fifth Circuit held that
petitioner had not fairly presented two of his three specific challenges to trial counsel’s
handling of mitigation issues to the state courts.  The federal petition included claims that trial
counsel was ineffective for (1) failing to voir dire prospective jurors on matters relating to
mitigating evidence; (2) failing to present mitigating evidence at the sentencing phase; and
(3) failing to argue the case for mitigation in the penalty phase closing.  In his state habeas
application, however, petitioner presented only a single claim that “trial counsel was
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ineffective for failing to ‘effectively marshal’ and to ‘present’ mitigating evidence.” After
comparing the allegations presented to the state and federal courts, the Fifth Circuit concluded
that the state petition’s failure to mention trial counsel’s omission of mitigation during voir
dire foreclosed a finding of fair presentation as to that issue.  Likewise, although it was a
“closer question,” the closing argument allegation could not be deemed to have been fairly
presented in light of petitioner’s focus at the state habeas hearing on “trial counsel’s
introduction of exhibits and testimony, not trial counsel’s closing argument.”

114) Butler v. Curry, 528 F.3d 624, 639 (9th Cir.), cert. denied, 555 U.S. 1089 (2008).  Before
remanding this California assault case for fact development, the Ninth Circuit rejected the
state’s assertion that the petition should be dismissed as unexhausted “because Cunningham
[v. California] constitutes an intervening change in federal law that casts the legal issue in a
fundamentally different light.” The court explained:

After Teague, an intervening change in federal law that casts the legal issue
in a fundamentally different light is a “new rule” that cannot be applied on
collateral review under any circumstances, regardless of whether the
petitioner has exhausted his state court remedies. ... Where there is no new
rule announced, the state court has had a fair chance to address the issue
when it was raised, and there is no reason to require further exhaustion. We
hold that when a petitioner raises a claim in state court that is later resolved
in a case that announced no “new rule,” a petitioner is not obligated to return
to state court to exhaust his remedies under that case.

115) Taylor v. Cain, 545 F.3d 327 (5th Cir. 2008).  Before affirming the grant of relief on
petitioner’s Confrontation Clause claim in this Louisiana second degree murder case, the Fifth
Circuit examined whether the federal constitutional basis of the claim had been fairly
presented on direct appeal.  Although petitioner’s state court submissions “never explicitly
mention the federal Constitution,” and instead “framed the claim in hearsay terms” with
citations to “the state’s evidentiary code and state cases in support,” the Fifth Circuit found
that his state court brief nevertheless “made the type of arguments that support a
Confrontation Clause claim.” 545 F.3d at 333.  Those arguments included references to “cross
examination and impeachment” of the eyewitness testimony, as well as a citation to “a
Louisiana Supreme Court case explicitly connecting the error in allowing such hearsay
testimony to an accused’s federal Confrontation Clause rights.” 545 F.3d at 334.  The Fifth
Circuit also emphasized that the Louisiana Court of Appeal’s decision in petitioner’s case
included a citation to an earlier decision of its own – State v. Dangerfield – in which the court
“interpreted a similarly made challenge to the same kind of hearsay evidence as raising a
federal Confrontation Clause claim.” 545 F.3d at 334.  The Fifth Circuit added that although
the state court “here did not explicitly indicate that it was evaluating a federal Confrontation
Clause claim, ... its use of Dangerfield is a signal that it found more to be involved than a
hearsay claim. We conclude that Taylor adequately exhausted his claims in state court.”  545
F.3d at 334.

116) Styers v. Schriro, 547 F.3d 1026, 1034 (9th Cir. 2008) (per curiam), cert. denied sub nom.
Ryan v. Styers, 558 U.S. 932 (2009).  Before granting conditional sentencing phase relief in
this Arizona capital case, the Ninth Circuit held that petitioner had exhausted his Clemons v.
Mississippi, 494 U.S. 738 (1990), claim that the Arizona Supreme Court failed to properly re-
weigh the aggravating and mitigating circumstances by presenting that claim to the Arizona
Supreme Court in a motion for reconsideration on direct appeal.
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117) Chambers v. McDaniel, 549 F.3d 1191 (9th Cir. 2008).  Before reaching the merits and
granting relief on petitioner’s claim that his due process rights were violated by a jury
instruction that did not require a finding on the essential element of premeditation, the Ninth
Circuit panel majority analyzed whether petitioner’s presentation of his claim via a “Petition
for Extraordinary Writ” submitted to the Nevada Supreme Court satisfied the exhaustion
requirement.  For several reasons, the Ninth Circuit majority read the state court’s brief order
denying relief as a merits ruling sufficient to render the claim exhausted and not procedurally
defaulted.  First, the majority explained that 

A fair and plausible reading of the Nevada Supreme Court’s order of denial
is that the court considered the merits of Chambers’ claim, but was not
persuaded as to its validity. The court did not state that it would not consider
the claim, but rather that it would not “intervene.”  In fact, in the footnote,
the court explicitly stated that it had considered all the documents filed with
the court, and that it had reached the conclusion that relief was not
warranted. The most logical reading of this sparse text is that the court
considered the arguments of the parties and the documentation filed by them
and came to a conclusion about their merits. For a court to consider all the
materials filed in conjunction with a petition for a writ and to then
“conclude” that relief is not warranted strongly suggests that such a
“conclusion” is on the merits. 

549 F.3d at 1197. 
Second, after reviewing its treatment of California “postcard” denials in Harris v.

Superior Court, 500 F.2d 1124 (9th Cir. 1974) (en banc), the majority found that 
[t]he Nevada Supreme Court here did more than issue a postcard denial. It
stated in its order that it had ‘considered’ all the materials filed by the parties,
which indicates that it not only read the materials, but ruminated as to their
merits. Then, the court stated it had ‘concluded’ that intervention was not
necessary.  A conclusion that intervention is not necessary based on a
consideration of all the documents filed is not a decision based on a
procedural irregularity, but rather a decision on the merits.” 

549 F.3d at 1198.
Finally, the majority contrasted the state court’s order in this case with the order in

Hosier v. State, 117 P.3d 212 (2005) (per curiam), where the state court declined to consider
the prisoner’s claims for procediral reasons.  “What is clear from Hosier,” the Ninth Circuit
concluded, “is that the Nevada Supreme Court is capable of clearly and unambiguously
denying a petition for an extraordinary writ on procedural grounds and that, when it does so,
the court will state that it ‘decline[s] to exercise its original jurisdiction to consider’ the
petition.” 549 F.3d at 1198 (quoting Hosier). 

118) West v. Bell, 550 F.3d 542, 558 (6th Cir. 2008), cert. denied, 559 U.S. 970 (2010).  Before
affirming the denial of relief in this Tennessee capital case, the Sixth Circuit rejected the
state’s contention that petitioner defaulted his federal constitutional challenge to the trial
court’s exclusion of one of two pieces of evidence by citing only state law in the relevant
section of his state court brief.  The Sixth Circuit found that although petitioner relied only
on state law “in his main discussion of the exclusion of [the] testimony, he did preserve his 
federal claim ... by referring to the United States Constitution in the summary [at the
conclusion] of his argument.”

119) Sturgeon v. Chandler, 552 F.3d 604, 610-11 (7th Cir. 2009).  Before affirming the denial
of relief in this Illinois sexual assault case, the Seventh Circuit rejected the state’s contention

Exhaustion  593 -- CTA



that petitioner failed to fairly present his competency claim.  The court explained:
Sturgeon’s state postconviction documents are hardly the model of clarity.
On numerous occasions he references his rights under both sections 104-11
and 104- 21 [only the former of which raised a constitutional claim deemed
cognizable by the state courts] without distinguishing between the two.
However, at each level of the state's postconviction proceedings, Sturgeon
cited both standards ... and identified enough case law to put the court on
notice that he was asserting his federal due-process right to a fitness hearing
as well as a statutory claim. During the hearing on the state’s motion to
dismiss his postconviction petition, Sturgeon's counsel drew the court's
attention to Pate v. Robinson, 383 U.S. 375 ..., and reiterated the applicability
of the “bona fide doubt” standard. Sturgeon did the same in his brief to the
Illinois Appellate Court, and he repeated these arguments in his petition for
leave to appeal to the Illinois Supreme Court. This is enough (though barely)
to satisfy his obligation to fairly present his due-process claim to all levels
of the state-court system.

120) Drake v. Portuondo, 553 F.3d 230, 247 (2nd Cir. 2009). Relying on Vasquez v. Hillery, the
Second Circuit rejected the state’s contention that the evidentiary developments which
occurred in a federal evidentiary hearing and led the federal court of appeals to grant relief
rendered petitioner’s prosecutorial misconduct claim unexhausted. Id.  The Second Circuit
explained that “Respondent does not dispute that Drake presented the substance of his Napue
claim to the state courts,” and referenced its earlier opinion in this case holding that “Drake
had made a showing of good cause that the state courts failed to provide [him] with the
opportunity to develop the record.”  

121) Reed v. Quarterman, 555 F.3d 364, 375 (5th Cir. 2009).  Before granting relief on
petitioner’s Batson claim in this Texas capital case, the Fifth Circuit rejected the state’s
contention that petitioner had waived the right to rely upon comparative analysis by failing
to offer such an analysis to the state trial court.  After determining that the Texas Court of
Criminal Appeals’ (CCA) acceptance of the state’s argument constituted an anomalous
departure from settled state law that could not prevent federal review, the Fifth Circuit
undertook a detailed comparison between this case and  Miller-El v. Dretke, 545 U.S. 231
(2005), in which the Supreme Court performed comparative analysis in a materially identical
procedural context, and concluded that “the entire voir dire transcript – and the comparative
analysis, which is a theory that relies upon the voir dire – is properly before this court on
habeas review.”

122)  Scott v. Schriro, 567 F.3d 573 (9th Cir.), cert. denied sub nom. Ryan v. Scott, 558 U.S. 1091
(2009). After reversing the district court’s determination that three of petitioner’s ineffective
assistance of counsel claims were procedurally barred on a different ground, the Ninth Circuit
also rejected the state’s contention that petitioner’s inclusion of his claims in an appendix to,
rather than in the body of, his petition for review in the Arizona Supreme Court was
insufficient to constitute “fair presentation.” Observing that “[t]his is an issue of federal law,
not state law,” the court held that petitioner had fairly presented his claims. The court
explained that “Scott petitioned the Arizona Supreme Court to allow his claims to proceed in
the post- conviction court and he gave the court a copy of the amended petition he sought to
file, which included the operative facts and law. Thus, the Arizona Supreme Court knew
exactly which claims Scott sought to present. The Arizona Supreme Court denied the request
.... Therefore, any further duty Scott had to exhaust was excused.” 567 F.3d at 583.
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123) Fairchild v. Workman, 579 F.3d 1134, 1147-49 (10th Cir. 2009). After determining that the
state had waived any objection under § 2254(e)(2) to petitioner’s request for an evidentiary
hearing on his ineffective assistance of counsel claim in this Oklahoma capital case, the Tenth
Circuit compared the evidence presented to the state court (which it found to be relatively
general) with the evidence presented to the federal habeas courts (which it found to be more
specific and compelling), and concluded that “the substance of the claim ... presented in
federal court differs materially from that which [was] presented in state court.”  As to the
nature and effect of the sort of change observed in this case, the court remarked:

To be sure, not every new piece of evidence makes a claim a new one. ... But
at a certain point, when new evidence so changes the legal landscape that the
state court’s prior analysis no longer addresses the substance of the
petitioner’s claim, we must necessarily say that the new evidence effectively
makes a new claim – one that the state court has not adjudicated on the
merits.

Having determined that petitioner’s claim had undergone a substantial change since it left the
state court, the Tenth Circuit concluded that the claim, in its current form, was unexhausted,
and that the case should be remanded to afford petitioner an opportunity either to make his
case for stay-and abeyance pursuant to Rhines v. Weber or, if he could not do so, to delete his
unexhausted claims. 

124) Jones v. Sussex I State Prison, 591 F.3d 707 (4th Cir. 2010). Before affirming the denial of
relief on the merits in this robbery, abduction and firearms case, the Fourth Circuit panel
rejected the state’s contentions that petitioner had not fairly presented his claim that he had
been subjected to multiple punishments in violation of the Double Jeopardy Clause to the state
courts on direct appeal. Although petitioner’s direct appeal brief contained no direct
references to either the Double Jeopardy Clause or to federal cases applying that provision,
it did cite a state court decision – Brown v. Commonwealth – that dealt “exclusively with
federal double jeopardy law,” and it “used clear double jeopardy language, inspired by Brown
....” 591 F.3d at 713-14. After noting that there was “more than ample authority” to establish
that petitioner’s reliance on Brown was sufficient, the Fourth Circuit addressed and rejected
the state’s “technical argument” that petitioner’s “failure to include Brown or double jeopardy
language specifically in his assignments of error on direct appeal” precluded a finding of fair
presentation. Id. The court explained that the state had cited “no authority for the proposition
that a petitioner exhausts ... only ‘assigned’ errors,” and that the Fourth Circuit itself had
“previously disregarded a Virginia defendant’s failure to identify a claim in his assignments
of error, finding the claim fairly presented by the argument section of his brief.” 591 F.3d at
714. The court went on to add that the Virginia Supreme Court “has regularly treated
sufficiency of the evidence and double jeopardy interchangeably in this context,” such that
petitioner’s inclusion of the former in his assignments of error was sufficient: “When a state’s
highest court has previously considered two iterations of a federal constitutional claim
interchangeably, a habeas petitioner’s invocation of either fairly presents that claim. We
decline to punish Jones for following the state Supreme Court’s lead.” 591 F.3d at 715.

125) Winston v. Kelly, 592 F.3d 535 (4th Cir.), cert. denied, 562 U.S. 861 (2010).  The Fourth
Circuit agreed with the district court’s view that additional evidence presented in federal court
to support petitioner’s related Atkins v. Virginia and Strickland v. Washington claims “raises
both an exhaustion issue and a failure-to-develop issue,” but disagreed that “the two issues
should be collapsed into an exhaustion issue post hearing,” and chose instead to “consider
each in turn.” 592 F.3d at 549.  Beginning with the effect of the new evidence on the
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exhaustion status of petitioner’s claims, the court first observed that “[t]he exhaustion
requirement applies as much to the development of facts material to ... claims as it does to the
legal principles underlying those claims,” but this “does not prohibit a district court from
considering evidence not presented to the state courts.”  592 F.3d at 549.  Instead, under
Vasquez v. Hillery petitioners are permitted to present “supplemental evidence” so long as that
evidence does not “fundamentally alter the legal claim” previously presented to the state
courts.  The Fourth Circuit explained its view of the Vasquez rule as follows:

We read Vasquez to permit a district court to consider new evidence if it
supports factual allegations for which there is already at least some support
in the state record. ... We note that the strength of the evidence in the state
court record is irrelevant to our interpretation. Suppose, for example, that a
petitioner on federal habeas introduces new evidence to establish the
existence of fact X, a fact required to prove his claim. The claim will
inevitably be stronger, regardless of the evidence the petitioner presented to
the state courts.  However, if the petitioner presented no evidence to the state
courts to establish the existence of fact X, the claim will be fundamentally
altered by the new evidence presented to the district court.

592 F.3d at 550.  
Applying this view to the district court’s “two rationales” for finding that petitioner’s

new evidence fundamentally altered his claim – that the evidence may have changed the state
court’s opinion, and that state habeas counsel failed to request subpoena power to obtain
evidence during state court proceedings – the Fourth Circuit rejected them both.  “First,” the
court explained, “it is irrelevant to the ‘fundamentally alters’ inquiry whether the Virginia
Supreme Court would have decided the claim differently had it seen the new evidence ....” 
592 F.3d at 550.  Instead, “[t]he key is whether Winston offered some evidence in state court
to support the factual claim ....” Id.  He did, and the state court’s denial of relief “was based
on the weight of the evidence rather than the lack of any evidence to support Winston’s
claim.” Id.  Second, the Fourth Circuit held that “Winston’s failure to request a subpoena from
the Virginia Supreme Court is simply not relevant to the ‘fundamentally alters’ inquiry.” 592
F.3d at 551; see also id. (“Indeed, considering this ‘failure’ conflates the exhaustion inquiry
with the standard for obtaining a evidentiary hearing under 28 U.S.C. §2254(e)(2) ....”).  

126) Welch v. Lund, 616 F.3d 756 (8th Cir. 2010).  In the course of affirming the denial of relief
in this Iowa child sexual abuse case, the Eighth Circuit held that under “Iowa’s ‘deflective
appellate structure,’” a “prisoner whose appeal is deflected [from the Iowa Supreme Court]
to the Iowa Court of Appeals must file an application for further review in the Supreme Court
of Iowa to exhaust his claims properly in the state courts.” 616 F.3d at 759.  The court went
on to find that petitioner’s pro se motion “for expanded [a]nd corrected findings and
conclusion of [his] post-conviction appeal hearing,” filed with the state court of appeals, did
not constitute an application for review by the state supreme court, and that his claims were
therefore procedurally barred.

127) Bucknell v. Thaler, 2012 WL 4052366 at *2 (5th Cir. Sept. 14, 2012) (unpublished).  After
noting the state’s concession “that district courts should test exhaustion at the time they act
upon a state prisoner’s federal habeas application, rather than at the time the federal habeas
application was filed,” the Fifth Circuit vacated the dismissals of petitioner’s two § 2254
petitions challenging his Texas child sexual assault convictions.  The court explained that,
“[u]nder these circumstances, we hold that the district courts erred by dismissing Bucknell’s
[petitions] for failure to exhaust his state remedies [because, inter alia] Bucknell exhausted
his state court remedies by the time the district courts dismissed his federal habeas
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applications.”

128) Valenzuela v. Silversmith, 699 F.3d 1199 (10th Cir. 2012), cert. denied, 571 U.S. 831
(2013).  The Tenth Circuit held that the “tribal exhaustion rule,” which requires federal courts
to abstain from hearing challenges to Native American tribal authority until tribal remedies
have been exhausted, applies to habeas petitions brought under the Indian Civil Rights Act
and 25 U.S.C. § 1303.  Because petitioner had not exhausted tribal remedies in connection
with the challenges to his convictions, the Tenth Circuit affirmed the dismissal of his § 1303
petition. 

129) Gentry v. Sinclair, 705 F.3d 884 (9th Cir.), cert. denied, 571 U.S. 845 (2013).  Relying on
the combined content of petitioner’s state post-conviction petition and its accompanying
requests for discovery and funding, the Ninth Circuit disagreed with the district court’s
determination that petitioner’s claim that trial counsel was ineffective for failing to present
mitigating evidence had not been fairly presented to the state courts.  While the district court
had emphasized that the claim “was not factually developed” during state court proceedings,
the Ninth Circuit found “ample discussion in the filings before the Washington Supreme
Court to demonstrate that Gentry was asserting the claim, that there was factual support for
the claim, and that he sought funds to further develop that factual support.”  705 F.3d at 897. 
The Ninth Circuit went on to add the following:

The [state post-conviction petition] unequivocally set out a federal claim of
ineffective assistance of counsel, invoking the Sixth Amendment and the
applicable standard under Strickland v. Washington, 466 U.S. 668 (1984).
The Washington Supreme Court was thus alerted to a claim under a specific
provision of the United States Constitution. ...  The body under [one]
subheading briefly described Gentry’s dysfunctional family background, as
well as the likelihood that Gentry had mental deficiencies. The [petition] also
stated, however, that further factual support for this claim would come
through discovery that Gentry was at that time seeking to obtain, specifically
referring to the motions to amend and for discovery funds, which were filed
on the same day as the [petition].  ¶  The [funding and discovery] motions
provided further factual allegations to support the specific claim and gave the
Washington Supreme Court a fair “opportunity to pass upon and correct” the
issue. ... ¶  We thus hold that the [petition], coupled with the facts set forth
in the motions directly referenced by the [petition], sufficiently exhausted the
claim because it gave the Washington Supreme Court an opportunity to
remedy any potential ineffective assistance by trial counsel at the penalty
phase. 

705 F.3d at 898.  Having determined that federal review was permissible, the Ninth Circuit
proceeded to address the merits and affirm the denial of relief.

130) Moore v. Biter, 725 F.3d 1184 (9th Cir. 2013).  After determining that Graham v. Florida,
560 U.S. 48 (2010), applied retroactively to this California case, and that petitioner was
entitled to relief under the rule announced in that decision, the Ninth Circuit acknowledged
and rejected the state’s request that petitioner’s case be sent “back to state court to take
advantage of” a recent California Supreme Court decision that appeared to recognize the merit
of a claim like petitioner’s.  725 F.3d at 1193 n.5.  Relying on Roberts v. LaVallee, 389 U.S.
40 (1967), and Francisco v. Gathright, 419 U.S. 59 (1974), the court explained “that when
a habeas petitioner has exhausted his state remedies, he should not be required to return to
state court in light of an intervening state court decision that would favorably resolve the
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petitioner’s claim.” Id. 

131) Dickens v. Ryan, 740 F.3d 1302 (9th Cir. 2014) (en banc).  Before remanding this Arizona
capital case for further proceedings on a procedurally defaulted ineffective assistance of trial
counsel claim in light of Martinez v. Ryan, 132 S.Ct. 1309 (2012), the majority of the en banc
Ninth Circuit noted its rejection of the state’s argument  that petitioner could not take
advantage of Martinez “because the assertion of ineffective assistance of PCR counsel as
cause must itself be exhausted or it is procedurally barred.”  Id. at 1322 n.17.  After noting
that the petitioner in Martinez itself had not exhausted his argument based on post-conviction
counsel’s ineffectiveness, the majority concluded that “there seems to be no requirement that
the claim of ineffective assistance of PCR counsel as cause for an
ineffective-assistance-of-sentencing-counsel claim be presented to the state courts.”  Id.

132) Collins v. Secretary, Pennsylvania Dept. of Corrections, 742 F.3d 528 (3rd Cir.), cert.
denied, 135 S.Ct. 454 (2014).  Before affirming the denial of relief in this Pennsylvania non-
capital murder case, the Third Circuit joined the Second, Sixth, Ninth and Tenth Circuits in
holding that “a claim of cumulative error must be presented to the state courts before it may
provide a basis for habeas relief.” 742 F.3d at 543; see also id. at 542 (rejecting petitioner’s
contention that “cumulative error is only a method of conducting prejudice review,” and
explaining instead that “[t]he cumulative error doctrine allows a petitioner to present a
standalone claim asserting the cumulative effect of errors at trial that so undermined the
verdict as to constitute a denial of his constitutional right to due process”). The court went on
to conclude that because petitioner’s “cumulative error claim was not presented to the
Pennsylvania Supreme Court as an individual claim for relief,” and because it “is now too late
for him to return to the state courts to exhaust that claim, ... it is ... procedurally defaulted and
not properly before us.”  Id. at 543.

133) Poyson v. Ryan, 743 F.3d 1185 (9th Cir. 2013) (amended op.), cert. denied, 134 S.Ct. 2302
(2014), overruled on other grounds, McKinney v. Ryan, 813 F.3d 798 (9th Cir. 2015).  The
Ninth Circuit upheld the district court’s determination that the ineffective assistance of
counsel claim petitioner presented in federal habeas proceedings was “fundamentally different
than that presented in state court,” and was therefore procedurally defaulted.  743 F.3d at
1203.  While both versions asserted that trial counsel were ineffective in failing to investigate
and develop mitigating evidence, they focused on different omissions.  The version presented
to the state court was aimed at counsel’s failure “‘to request the appointment of experts in the
field of mental health early in the case,’” and to demonstrate a connection between
petitioner’s “‘abusive childhood’” and his “‘conduct during the murders.’” Id. at 1202.  By
contrast, the version presented to the federal court “presented a substantially different claim
– counsel’s failure to investigate Poyson’s possible fetal alcohol spectrum disorder.”  Id. at
1203. In concluding that exhaustion of the former did not amount to “fair presentation” of the
latter, the Ninth Circuit explained that “Poyson presented not only new facts in support of a
claim presented to the state court, but also a fundamentally new theory of counsel’s
ineffectiveness – one that the Arizona courts lacked ‘a meaningful opportunity to consider.’”
Id. (quoting Vasquez v. Hillery, 474 U.S. 254, 257 (1986)).

134) Cunningham v. Hudson, 756 F.3d 477 (6th Cir. 2014) (per curiam).  The Sixth Circuit
vacated the denial of relief and remanded this Ohio capital case for a determination of
“whether stay-and-abeyance is appropriate.” 756 F.3d at 487.  The issue arose out of
petitioner’s juror bias claim, which was asserted to the state post-conviction court (and denied
without fact development) on one factual theory, but amended to rest on a different factual
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theory developed during discovery in the federal habeas proceedings.  Reviewing the district
court’s determination that the post-discovery version of the claim was procedurally defaulted,
the Sixth Circuit agreed that the change in factual theory constituted a change in the claim
itself:

We agree with the district court that Cunningham has not exhausted his claim
of juror bias based on [the juror’s] alleged relationship to the families of the
victims. Although Cunningham presented a juror-bias claim to the state
court, the factual basis was [the juror’s] knowledge of Cunningham from her
colleagues, not her alleged relationship with the families of the victims.

756 F.3d at 482.  Unlike the district court, however, the Sixth Circuit found that the claim was
unexhausted “because Cunningham may file a motion for a new trial or a second post-
conviction petition.”  Id. In reaching that conclusion, the court acknowledged the possibility
that the state courts would refuse to entertain either filing on procedural grounds, but
emphasized that, “[g]iven the inability to predict how the Ohio state courts would rule,” the
state courts should resolve those questions for themselves.  Id. at 483; see also id. at 484 (“[I]t
is for the Ohio courts, not this court, to determine whether Cunningham may bring this
petition.”); id. at 484-85 (“Cunningham’s argument that a second post-conviction petition
unquestionably would be futile is without merit.”).

135) Dansby v. Norris, 766 F.3d 809 (8th Cir. 2014), cert. denied sub nom. Dansby v. Kelley, 136
S.Ct. 297 (2015).  In this Arkansas capital case, the Eighth Circuit disagreed with the district
court’s determination that petitioner had not fairly presented his federal constitutional claim
that the trial court improperly limited cross-examination of an informant to the state court. 
The court explained:

Dansby’s specific invocation of the Sixth Amendment and a state court
decision that applied the federal constitutional provision, followed by his
assertion that the trial court should have allowed him to attack [the
informant’s] alleged bias and prejudice in certain ways that the trial court
prohibited, was sufficient to give the state supreme court fair notice that he
raised a federal constitutional claim in addition to a state-law evidentiary
argument.

766 F.3d at 823.  The court went on to vacate the district court’s dismissal of the claim and
remand for further consideration. 

136) Preston v. Secretary, Florida Dept. of Corrections, 785 F.3d 449 (11th Cir. 2015).  Before
affirming the denial of relief on petitioner’s procedurally defaulted sufficiency of the evidence
claim in this Florida capital case, the Eleventh Circuit observed that, “[a]s we see it, it is not
at all clear that a petitioner can exhaust a federal claim by raising an analogous state claim.” 
785 F.3d at 460.  “In light of [circuit precedent],” the court added, “simply mentioning a
phrase common to both state and federal law, like ‘sufficiency of the evidence,’ cannot
constitute fairly presenting a federal claim to the state courts.”  Id.  The court went on to
explain that in this case petitioner faced the added difficulty of having presented his claim to
the state courts under a state-law standard that was well understood to have been more
generous than the federal standard ordinarily associated with a “sufficiency of the evidence”
claim.  Unwilling to permit petitioner to “gloss over this important dissimilarity between
Florida law and federal law,” and having “assume[d] that when the Florida Supreme Court
considered [petitioner’s] appeal, it did so through the prism of this longstanding state doctrine,
rather than federal law,” the court concluded that petitioner’s failure to invoke the relevant
federal standard during his state court proceedings rendered his federal claim procedurally
barred.  Id. at 461; see also id. at 462 (“To the best of our knowledge, no court has said that
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a petitioner can exhaust a federal claim by bringing a similar state law claim governed by a
less stringent legal standard.”).

137) McMonagle v. Meyer, 802 F.3d 1093 (9th Cir. 2015) (en banc).  On rehearing en banc (see
McMonagle v. Meyer, 766 F.3d 1151 (9th Cir. 2014), reh’g en banc granted, 782 F.3d 554
(9th Cir. 2015)), the Ninth Circuit overruled Larche v. Simons, 53 F.3d 1068 (9th Cir. 1995),
as out of step with the post-AEDPA habeas regime.  Under Larche, California petitioners
challenging misdemeanor convictions were not treated as having fully exhausted their direct
appellate remedies for federal habeas purposes until they had both pursued an appeal through
a request for transfer to the state Court of Appeal, which marked the end of the process under
state law, and further sought state habeas relief in the California Supreme Court, which was
the only method – albeit indirect – by which to fairly present claims to the state’s highest
court.  Petitioner followed that approach, only to discover after the fact that the federal
limitations period began to run under § 2244(d)(1)(A) when his direct appeal ended, and that
the Larche-mandated state habeas petition he subsequently filed did not delay the start of the
limitations period, but instead simply provided tolling insufficient to render his federal habeas
petition timely. 

On rehearing en banc, the Ninth Circuit observed that although the hybrid process
established in Larche did promote full exhaustion (and then some), it was created “before
AEDPA put in place a statute of limitations,” and did not anticipate the possibility that a
prisoner might be misled into believing his conviction would not become “final” until the
denial of state habeas relief at the conclusion of the second step when, in fact, finality would
have occurred – as it did in petitioner’s case – at the end of the first step.  To eliminate this
possibility for confusion and align the requirements of exhaustion with the direct appeal
process actually provided by state law, the Ninth Circuit held that “California misdemeanants
... should not be required to file a habeas petition before the state Supreme Court in order to
exhaust state court remedies for claims already considered and rejected on direct review. 
Because Larche holds otherwise, we now overrule it.” Id. at 1099.  The court went on to
conclude that because the untimeliness of the petition in this case was a consequence of
petitioner having relied on Larche, “‘equitable principles dictate that AEDPA’s one-year
statute of limitations be tolled here.’” Id at 1100.  

138) Nickleson v. Stephens, 803 F.3d 748 (5th Cir. 2015).  In this Texas non-capital murder case,
the Fifth Circuit panel determined that petitioner’s “cumulative error” challenge – the only
claim before the court – should not have been considered by the district court because it had
not been fairly presented to the state courts, and that petitioner’s assertion before those courts
of the claims he later sought to aggregate in federal court was not sufficient to satisfy the
exhaustion requirement.  The Fifth Circuit also noted that “[t]he exhaustion requirement has
not expressly been applied to a cumulative error claim in this court before,” 803 F.3d at 753
n.5, but observed that “no other circuit court has yet held that cumulative error claims against
state convictions may be reviewed in federal proceedings without exhaustion; instead, they
have applied the conventional exhaustion principles,” id. at 753-54 (citing examples). 

139) Harmon v. Lamar, 640 Fed.Appx. 175 (3rd Cir. 2016) (unpublished).  Before granting
relief, the Third Circuit found that petitioner fairly presented his double jeopardy theory to
the Pennsylvania state courts by relying on Commonwealth v. Anderson, 650 A.2d 20
(Pa.1994), which in turn applied Blockburger v. United States, 284 U.S. 299 (1932).

140) Wood v. McCollum, 833 F.3d 1272 (10th Cir. 2016).  With the agreement of both parties,
the Tenth Circuit reversed the “district court’s hybrid dismissal of Wood’s § 2254 petition”
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– in which the lower court purported to deny all of petitioner’s exhausted claims on the merits
while dismissing his lone unexhausted claim “without prejudice” – and remanded the case for
disposition “in a manner consistent with Moore [v. Schoeman, 288 F.3d 1231 (10th Cir.
2002)].” 833 F.3d at 1274.  Before making clear that the approach taken by the district court
“is specifically foreclosed by” Moore, the Tenth Circuit outlined the options available to a
court faced with a mixed petition:

A district court confronted with a mixed petition may either “(1) dismiss the
entire petition without prejudice in order to permit exhaustion of state
remedies, or (2) deny the entire petition on the merits.” Moore v. Schoeman,
288 F.3d 1231, 1235 (10th Cir. 2002). The court may also permit the
petitioner to delete the unexhausted claim from his petition and proceed only
on the exhausted claims, Rose v. Lundy, 455 U.S. 509, 510 (1982), or, if the
equities favor such an approach, it may stay the federal habeas petition and
hold it in abeyance while the petitioner returns to state court to exhaust the
previously unexhausted claims, Rhines v. Weber, 544  U.S. 269, 279 (2005).

833 F.3d at 1273.

141) McLaughlin v. Laxalt, 665 Fed.Appx. 590 (9th Cir. 2016) (unpublished).  The Ninth
Circuit vacated the denial of relief on petitioner’s ineffective assistance of trial counsel claim
and remanded the case for further proceedings under Martinez v. Ryan, 132 S.Ct. 1309 (2012). 
Although the Nevada Supreme Court had rejected a prior version of petitioner’s claim on the
merits, petitioner contended, and the Ninth Circuit agreed, that the additional evidence
proffered to support the “improved” version he presented in federal court fundamentally
altered the claim for Martinez purposes. See 665 Fed.Appx. at 592 (“The new evidence bears
on both the strength of the voluntary intoxication defense and Petitioner’s trial lawyer’s
deficient performance to such an extent that it ‘fundamentally alters’ the claim.”).

142) Phillips v. White, 851 F.3d 567 (6th Cir. 2017).  Before granting sentencing relief in this
Kentucky double murder case that was tried capitally but ended in consecutive sentences of
life with parole eligibility after twenty-five years, the Sixth Circuit agreed with petitioner (the
state did not address the issue) that exhaustion should be excused:

Phillips clearly qualifies for the “inordinate delay” exception to the
exhaustion rule. He presented his ineffective-assistance-at-sentencing claim
to the state trial court in 2002, received only a request for additional evidence
from the court in June 2008, and had not heard anything further in September
2009, when a [federal] magistrate judge waived the exhaustion requirement.
... Moreover, at no point did Phillips acquire a basis for seeking relief in the
state appellate or supreme court. ... This rendered the state process
ineffective and limited Phillips to federal remedies.

851 F.3d at 576.

143) Hickey v. Hoffner, 701 Fed.Appx. 422 (6th Cir. 2017) (unpublished).  The Sixth Circuit
reversed the district court’s decision to deny petitioner’s unexhausted ineffective assistance
of trial counsel claims under § 2254(b)(2).  The court explained that, if petitioner’s claims
“were plainly meritless, we could affirm the district court’s decision denying them as such,”
but they were not. 2017 WL 2829523 at *4; see also id. (“Hickey has presented at least a
colorable claim of ineffective assistance.”).  The court further observed that petitioner had
never presented his claims in a state post-conviction action but retained the option of doing
so, and remanded the case for consideration of his request to stay the federal proceedings
while he pursued that option. 

Exhaustion  601 -- CTA



144) Ellis v. Raemisch, 872 F.3d 1064 (10th Cir. 2017) (amended op.), cert. denied, 138 S.Ct.
978 (2018).  Before reversing the grant of relief in this Colorado child sexual assault case, the
Tenth Circuit panel held that Colorado Appellate Rule 51.1 “renders [Colorado Supreme
Court] review ‘unavailable’ for purposes of AEDPA exhaustion,” such that petitioner
sufficiently exhausted available state remedies when he appealed the denial of post-conviction
relief to the state’s intermediate appellate court.  872 F.3d at 1082.  In reaching this
conclusion, the Tenth Circuit followed the “suggest[ion]” set forth in O’Sullivan v. Boerckel,
526 U.S. 838 (1999), “that failing to give effect for exhaustion purposes to state rules like
Colorado’s Rule 51.1 might not serve the interests of comity that underlay its holding.”  Id.
at 1081; see also id. at 1080-81 (explaining that four other circuits had reached similar
conclusions based on rules in place in Arizona, Missouri, Tennessee, and Pennsylvania).

145) McDaniels v. Waren, Cambridge Springs SCI, 700 Fed.Appx. 119 (3rd Cir. 2017), cert.
dismissed, 138 S.Ct. 1324 (2018).  Before affirming the grant of relief on petitioner’s double
jeopardy challenge to her Pennsylvania conviction for third degree-murder, a majority of the
Third Circuit panel rejected the state’s contention the claim had not been fairly presented to
the state court and was therefore procedurally defaulted.  The majority explained that, “even
though McDaniels’ brief [to the state appellate court] failed to cite chapter and verse of the
Constitution or even to invoke the term ‘double jeopardy,’ her statement that the State sought
to overturn her not guilty verdict ‘brought [her double jeopardy claim] to the attention’ of the
Superior Court.”  700 Fed.Appx. at 124 (footnote omitted); see also id. at 124-25 (observing
that the state appellate court “understood the basis of McDaniels’ opposition to the
Commonwealth’s appeal,” and that, “inarticulately as it may have been framed, the claim
McDaniels advanced was a claim of double jeopardy, and it has been exhausted”). 

146) Allison v. Superintendent, Waymart SCI, 703 Fed.Appx. 91 (3rd Cir. 2017) (unpublished). 
Before affirming the denial of relief on the merits in this sexual assault case, the Third Circuit 
held that petitioner’s recitation of the relevant facts and citation of the Fourteenth Amendment
was sufficient to have fairly presented his due process challenge to the admission of
propensity evidence to the state courts. The court explained:

Allison ...  specifically invoked “the United States and Pennsylvania
Constitutions” and cited the Fourteenth Amendment language regarding due
process, and in the next sentence argued that the trial court denied his
constitutional rights when it “deviat[ed] from applicable law and
misappl[ied] the probative value and prejudicial effect of the prior bad acts.” 
 Although Allison’s discussion of his federal constitutional claim was short,
and he did not cite any federal case law, he invoked the federal law when he
cited the Fourteenth Amendment and linked the alleged the facts of his claim
to it. 

703 Fed.Appx. at 96. 

147) Montano v. Texas, 867 F.3d 540 (5th Cir. 2017).  The Fifth Circuit reversed the district
court’s order dismissing petitioner’s pre-trial § 2241 petition without prejudice for non-
exhaustion and remanded for merits consideration of the double jeopardy claim asserted in
the petition.  Relying on Fain v. Duff, 488 F.2d 218 (5th Cir. 1973), the court held that
petitioner’s presentation of his claim to a state habeas court, a state court of appeals, and the
Texas Court of Criminal Appeals was sufficient to accomplish exhaustion, and that – contrary
to the district court’s decision – he was not also required to endure a retrial or enter a “special
plea of Double Jeopardy” under Texas law before seeking federal review via § 2241.  867
F.3d at 544.   
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C. EXHAUSTION

DISTRICT COURT CASES:

1) Cameron v. Lefevre, 887 F.Supp. 425, 428-29 (E.D.N.Y. 1995). Petitioner was not required
to exhaust state remedies where delay in state's direct appeal process was chargeable to the
state and unreasonable. 

2)  Simmons v. Blodgett, 910 F.Supp. 1519, 1523-24 (W.D.Wash. 1996).  Because inmate's jury
misconduct claim hinged on testimony of juror who was elderly, marginally incompetent and
in poor health, the case was "exceptional" and exhaustion of state remedies was not required. 

3) Calhoun v. Farley, 913 F.Supp. 1218, 1221 (N.D.Ind. 1995). Because the state courts had
not ruled on petitioner's pro se petition for approximately two years, federal court could
excuse the need for exhaustion; delay was so great that it outweighed the concerns of comity
and federalism.

4) U.S. ex rel. Whitehead v. Page, 914 F.Supp. 1541, 1543 (N.D.Ill. 1995). Motion for
appointment of counsel to prepare federal habeas petition denied due to failure to exhaust
state remedies where petitioner's appeal from denial of state post conviction relief was still
under consideration by state supreme court.

5) U.S. ex rel. Green v. Washington, 917 F.Supp. 1238, 1269 (N.D.Ill. 1996). Class of
petitioners who sought federal habeas relief challenging delays in state direct appeal process
averaging nearly two years were not required to exhaust state appellate remedies.

6) Puchner v. Kruzicki, 918 F.Supp. 1271, 1276 (E.D.Wis. 1996). Petitioner, a father serving
remedial contempt sentence for failure to pay child support, exhausted state remedies where
state's highest court was given fair opportunity to rule on substance of his claims and
therefore, no state remedy was available.

7) Lee v. Bennett, 927 F.Supp. 97, 100 (S.D.N.Y. 1996), aff’d, 104 F.3d 349 (2nd Cir. 1996).
Petitioner satisfied exhaustion requirement where the “facts alleged in [his] appellate briefs
should have called to mind fundamental due process principles, and as such, fully and fairly
apprised the state court of the constitutional issue.”

8) Lambright v. Lewis, 932 F.Supp. 1547, 1568 (D.Ariz. 1996).  The court treated petitioner's
unexhausted claims as "technically exhausted" to avoid extension of nine year delay that had
already resulted from petitioner's efforts at exhaustion. The court cited § 104, which allows
denial on the merits of unexhausted claims, and notes that Title I does not give the court
power to grant relief on an unexhausted claim.

9) Sanabria v. Morton, 934 F.Supp. 138, 143 (D.N.J. 1996). Petitioner exhausted his due
process claim regarding state court’s failure to give a lesser-included offense instruction
because he had cited cases addressing when federal due process requires such an instruction.

10) Smith  v. Cambra, 1996 WL 310117 (N.D.Cal. June 3, 1996). Court dismissed § 2254
petition containing unexhausted claims without prejudice and warned pro se petitioner of
one-year statute of limitations contained in AEDPA.
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11) United States ex rel.  Brown v. Washington, 1996 WL 312097 (N.D.Ill. June 7, 1996). The
court applied the AEDPA to a § 2254 petition without discussion, pointed out the two
exceptions to the exhaustion requirement contained in § 2254(b)(1)(B), and ordered further
briefing on availability of relief for petitioner in state court.

12) Cooper v. Calderon, No. CV 92-427 H (S.D.Cal. June 17, 1996).  The court determined that
the AEDPA is applicable to cases pending at date of enactment, but refrained from exercising
its authority to deny petitioner's mixed application on the merits, stating that staying the
federal proceedings to allow petitioner to exhaust state remedies “is consistent with the
policies expressed in the [AEDPA].”.

13) Walker v. Ward, 934 F.Supp. 1286, 1294 (N.D.Okla. 1996). State court would have first
opportunity to review petitioner’s claim, arising out of intervening state supreme court
decision, that state court earlier applied wrong standard in determining petitioner’s
competency.

14) Amaker v. Lacy, 941 F.Supp. 1340, 1352 (E.D.N.Y. 1996), aff’d, 133 F.3d 906 (2nd Cir.
1997) (unpublished).  Petitioner did not fail to exhaust state remedy on IAC claim, so as to
be precluded from raising it before federal court, by failing to present fact that videotaped
statement of codefendant, which was to be used only against that codefendant in murder trial,
contained one reference to defendant's nickname which should have been redacted;  muffled
reference was not essential fact which state should be required to review in order to determine
ineffective assistance claim.

15) Satcher v. Netherland, 944 F.Supp. 1222, 1253 (E.D.Va. 1996), aff’d in part, rev’d in part
on other grounds 126 F.3d 561 (4th Cir. 1997), cert. denied sub nom. Satcher v. Pruett, 522
U.S. 1010 (1997).  Citing Gray v. Netherland, 518 U.S. 152 (1996), the court found that
petitoner’s reference to “due process . . . under the Fourteenth Amendment to the Constitution
. . .” in the last sentence of his state habeas claim regarding misjoinder of offenses was
inadequate to fairly present the federal character of the claim to the state courts.

16) United States ex rel. Murdock v. Gilmore, 1996 WL 674151 at *1 (N.D. Ill. Nov. 19, 1996).
After determining that the petition could be dismissed because petitioner had failed to exhaust
his state remedies, the court proceeded to examine the merits of petitioner’s claims and to
“summarily dismiss” the petition, noting that “Congress has also authorized district courts to
deny habeas applications on the merits of unexhausted claims (Section 2254(b)(2)) . . .”

17) Cephas v. Gavin, 1997 WL 21385 at *2-3 (E.D.N.Y. Jan. 13, 1997). Petitioner’s letter
application for leave to appeal to the New York Court of Appeals, which was accompanied
by his brief in the court below, was sufficient to incorporate all of the issues raised below
even though the cover letter referred to only one of those issues. However, several of the
claims presented in the federal petition were either not raised at all in state court, or were not
presented as constitutional claims in the state courts. The petition was therefore dismissed as
mixed.

18) United States ex rel. Walton v. Gilmore, 1997 WL 51703 at *5 (N.D.Ill. Feb. 4, 1997).  The
court dismissed the petition as premature because petitioner had not exhausted his state
remedies. The court noted that the AEDPA gives it the authority to deny the unexhausted
petition on the merits but declined to exercise this power because, “[a]t this stage, we cannot
be confident that Walton’s habeas petition lacks merit.” 
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19) Washington v. Superintendent, Otisville Corr. Facility, 1997 WL 178616 at *4 (S.D.N.Y.
April 11, 1997).  Petitioner fairly presented his claims where his brief in the state appellate
court “not only referred to the Constitution generally, but relied on state cases employing
constitutional analysis in like fact situations and asserted his claims in terms so particular as
to call to mind specific rights protected by the Constitution.”

20) Lyda v. Tah-Bone, 962 F.Supp. 1434, 1435 (D.Utah 1997).  Indian Civil Rights Act required
petitioner to exhaust remedies available through the Ute Tribal Court before bringing federal
habeas petition seeking relief from that court’s judgment of confinement for contempt. 

21) Gaylor v. Harrelson, 962 F.Supp. 1498 (N.D.Ga. 1997).  The court found that the “AEDPA
preserves the traditional exhaustion requirement . . . [and] leaves undisturbed the holding in
Rose v. Lundy,” but found that the Act “contains two significant changes[:]” (1) elimination
of the “district court’s ability to infer a State’s waiver of the exhaustion requirement from the
State’s failure to expressly invoke [it];” and (2) “discretion to deny a habeas petition on the
merits, notwithstanding the petitioner's failure to exhaust the remedies available in State court.
§ 2254(b)(2).”  962 F.Supp. at 1499. The court next determined that, under §2254(b)(2), if
initial review of a mixed petition “arouses the slightest suspicion that the [unexhausted]
claims have merit, dismissal without prejudice is appropriate to allow the State court an
opportunity to consider the claims.  If no such suspicion is aroused, the Court may proceed
to perform the meticulous review necessary to determine if denial on the merits is
appropriate.” 962 F.Supp. at 1500.   

22) United States ex rel. Kokoraleis v. Dir. of Illinois Dept. of Corrections, 963 F.Supp. 1473,
1482 (N.D.Ill. 1997), aff’d, 131 F.3d 692 (7th Cir. 1997).  Petitioner did not fairly present
federal claim relating to felony murder aggravating circumstance in state court even though
he cited Zant v. Stephens, 462 U.S. 862 (1983), because that case “did not clearly address a
federal constitutional issue.”

23) United States ex rel. Gillespie v. Nelson, 1997 WL 201563 (N.D.Ill. April 17, 1997).
Pursuant to 28 U.S.C. §2254(b)(2), the district court denied petitioner’s unexhausted IAC
claim on the merits despite the fact that this claim was still pending before the state appellate
court following denial of state post-conviction relief.

24) Ramos v. Costello, 1997 WL 231129 at *5 (S.D.N.Y. May 7, 1997).  Citing Loving v.
O’Keefe, 1997 WL 128562 (S.D.N.Y. March 21, 1997), the district court denied this pre-Act
petition on the merits under §2254(b)(2), stating that “Ramos may not have exhausted all of
his claims in state court. However, it is appropriate to dismiss them on the merits.”

25) United States ex rel. Cannon v. Page, 1997 WL 264310 at *1 (N.D.Ill. May 13, 1997).
Following the procedure it set forth in Parisi v. Cooper, 1997 WL 241800 (N.D.Ill. May 8,
1997), the district court dismissed the petition, which contained claims still pending on appeal
from denial of state post-conviction relief, with leave to move for reinstatement within 63
days after issuance of a decision by the Illinois Appellate Court.

26) Santos v. New York, 1997 WL 282269 at*1-2 (S.D.N.Y. May 28, 1997), aff’d, 159 F.3d
1348 (2nd Cir. 1998).  Petitioner fairly presented his federal IAC claim by including in a
point heading that “‘[a]ppellant was deprived of his federal right to the effective and
meaningful representation of counsel’ and cited federal cases in support of this argument.”
Also, “petitioner’s general citations to the Sixth and Fourteenth Amendment in point headings
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and in the text, while brief and unexplained,” were sufficient to present his claims of denial
of the rights to a jury trial and to due process.

27) Martin v. Jones, 968 F.Supp. 1058, 1063 (M.D.Tenn. 1997).  Because petitioner had not yet
exhausted two of his five claims, the court dismissed the petition without prejudice to allow
for completion of state post-conviction proceedings, and expressly stated that petitioner may
refile following exhaustion without seeking leave of the court of appeals.

28) Edkin v. Travis, 969 F.Supp. 139, 141 (W.D.N.Y. 1997).  Petitioner’s “mere mention of the
term Brady, in reference to Brady v. Maryland, . . . -- a pertinent federal case employing
constitutional analysis -- was sufficient to alert the state court to the federal constitutional
nature of his claim.”

29) Story v. Kindt, 970 F.Supp. 435, 443 (W.D.Pa. 1997).  Exhaustion was excused as to all of
petitioner’s claims where his state court appeals of some of the issues presented in his federal
petition continued unresolved in the state courts for nine years.

30) Garcia v. Keane, 973 F.Supp. 364, 369 (S.D.N.Y. 1997).  In New York, “claims for
ineffective assistance of appellate counsel are considered exhausted upon the filing and
consideration of a petition for writ of error coram nobis” since “[o]rders of the Appellate
Division denying a writ of error coram nobis are not appealable to the Court of Appeals.”

31) Ely v. Matesanz, 983 F. Supp. 21, 44 (D. Mass. 1997).  Petitioner exhausted state remedies
and fairly presented his claim to the state courts by repeatedly calling to the state court’s
attention during collateral review his belief that government had failed to produce plea
agreement and that his conviction was obtained through the use of perjured testimony.

32) Barker v. Yukins, 993 F.Supp. 592, 596 (E.D.Mich. 1998).  To satisfy the fair presentation
requirement, “all that is required is that the federal constitutional issue be fairly identified and
presented to the state court in such a way that the state court has an opportunity to be alerted
to the existence of a federal constitutional question and have the opportunity to pass on the
question.”

33) Williams v. Vaughn, 3 F.Supp.2d 567 (E.D.Pa. 1998).  The court held that under Habeas
Corpus Rule 11 and 28 U.S.C. §2242, petitioner’s amendments to his petition relate back to
the date the original petition was filed because “both petitions [original and amended] allege
constitutional defects surrounding the same ‘occurrence’ -- petitioner’s trial and penalty
phases . . .” 3 F.Supp.2d 570. The court went on to conclude that the petition would have to
be dismissed because it contained both exhausted and unexhausted claims. However, in light
of potential statute of limitations problems,  the court dismissed the petition “without
prejudice to petitioner’s right to file a second amended petition after exhaustion,” and made
clear that the “filing of such a second amended petition would . . . relate back to the original
filing date of the habeas corpus petition . . .” 3 F.Supp.2d 578. See also Morris v. Horn, 1998
WL 150956 at *4 (E.D.Pa. March 19, 1998) (employing similar procedure); Williams v.
Vaughn, 1998 WL 238466 (E.D.Pa. May 8, 1998) (denying respondents’ motion for relief
from judgment; court’s action in dismissing without prejudice not equivalent of holding claim
or petition in abeyance; by dismissing petition without prejudice, court relinquished
jurisdiction while protecting petitioner’s right to refile against possible statute of limitations
if state court exhaustion petition were found to be not “properly filed”). 
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34) Lakram v. Senkowski, 1998 WL 329652 at *2 (E.D.N.Y. June 15, 1998). Dismissing
petitioner’s mixed petition, the court noted that, “[b]ecause Section 2254(b)(2) is part of
chapter 153, this Court will not apply it retroactively and therefore holds that it does not have
the discretion to deny [petitioner’s] mixed petition on the merits.”

35) Kethley v. Berge, 14 F.Supp.2d 1077, 1078 (E.D.Wis. 1998). The court dismissed
petitioner’s §2254 petition, which had been dormant in the federal district court for three
years, for failure to exhaust all available state remedies. However, citing the possibility that
petitioner would be time barred by the statute of limitations if he returned to federal court
after exhaustion, the court allowed petitioner to “retain the benefit of the present case number
and filing date when his file is reopened.”  See also Jones v. Berge, 101 F.Supp.2d 1145
(E.D.Wis. 2000) (following approach taken in Kethley v. Berge).

36) Guido v. Booker, 37 F.Supp.2d 1289, 1291-1292 (D.Kan. 1999), aff’d sub nom. Ward v.
Booker, 202 F.3d 1249 (10th Cir. 2000), cert. granted, judgment vacated 531 U.S. 1108
(2001) (remanding for reconsideration in light of Lopez v. Davis, 529 U.S. 1086 (2000)).  The
court waived the usual requirement that prisoners challenging actions by the Federal Bureau
of Prisons exhaust administrative remedies for the following reasons: the issues “are legal and
do not depend on the resolution of factual matters through th development of an
administrative record; the case is “‘sufficiently extraordinary’” in that the agency that would
be responsible for conducting any administrative proceeding has “consistently maintained in
litigation across the country that the policy [challenged by petitioner] is lawful”; “dismissal
of this action to require petitioner to exhaust administrative remedies could result in his claim
for release becoming moot”; and “the BOP has routinely denied the claims raised by petitioner
when presented by other inmates on administrative appeal.”

37) Orraca v. Walker, 53 F.Supp.2d 605, 611-612 (S.D.N.Y. 1999).  Without attempting to
articulate the precise standard to be employed by district courts contemplating whether to
exercise their discretion under amended §2254(b)(2), the court observed, citing Duarte v.
Hershberger, 947 F.Supp. 146 (D.N.J. 1996), that “even under the AEDPA, the federal courts
usually should defer to the state courts on unexhausted habeas claims.”  Summing up its
decision to dismiss rather than deny petitioner’s mixed petition, the court stated: “Suffice it
to say that in this case, where three of [petitioner’s] claims have not been addressed by the
State courts and where the parties will need to make a record as to some of the claims, the
Court believes it appropriate to decline to exercise its discretion to decide [petitioner’s]
petition on the merits.  This best comports with the rationale of Rose v. Lundy and Duarte v.
Hershberger, . . .”  See also Otero v. Stinson, 51 F.Supp.2d 415, 421-422 (S.D.N.Y. 1999)
(same).

38) Goines v. Walker, 54 F.Supp.2d 153, 155-156 (E.D.N.Y. 1999).  Noting that “[t]he emerging
district court precedent supports the notion that the district court should deny unexhausted
claims [pursuant to amended §2254(b)(2)] which are patently frivolous,” and that “the
tendency [with respect to nonfrivolous claims] is to adhere to the broad-based principles
underlying the ‘total exhaustion’ rule, and to dismiss the entire petition without prejudice,”
the court declined to exercise its discretion under §2254(b)(2), choosing instead to dismiss
petitioner’s ineffective assistance of appellate counsel claim, which was “not patently
frivolous,” for exhaustion. 

39) Doty v. Lund, 78 F.Supp.2d 898, 902, 904 (N.D.Iowa 1999).  The court rejected petitioner’s
contention that he should be excused from ordinary exhaustion requirements because a case
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presenting the same claim in the same circumstances was resolved unfavorably to petitioner’s
position by the state supreme court in another case decided while petitioner’s case was before
the lower state courts. The district court explained “that the existence of state authority
contrary to the petitioner’s position does not somehow render the entire PCR process of the
state of Iowa ‘ineffective’ to protect the petitioner’s rights, the statutory standard for excusing
exhaustion. See 28 U.S.C. §2254(b)(1)(B)(ii). * * * Therefore, while the Iowa Supreme
Court’s decision in [the other case] may have made [petitioner’s] success on a similar PCR
claim unlikely, it did not make a PCR application on that claim ‘futile’ or ‘render [Iowa’s
PCR] process ineffective to protect’ his rights.”  Rather than automatically dismissing
petitioner’s petition as mixed, however, the court noted the potential statute of limitations
implications associated with such action and determined that “the proper course is not
dismissal of the ‘mixed petition.’ Instead, [petitioner] should be put to the choice [of deciding]
whether to amend his petition to assert only the involuntary confession claim or face dismissal
of his entire petition without prejudice and attempt to begin his habeas corpus petition anew
after attempting to exhaust his . . . claim.”

40) Cowan v. Artuz, 96 F.Supp.2d 298, 307 (S.D.N.Y. 2000).  Petitioner fairly presented his due
process challenge to the sufficiency of the evidence even though his contentions focused on
whether the evidence presented at trial was sufficient to prove felony murder under the
relevant state statute and state precedent, not a federal due process jurisprudence;  the state’s
brief cited relevant federal law, and the state court opinions cited by petitioner referred to
federal precedent.

41) Crawford v. Artuz, 116 F.Supp.2d 442, 445 (S.D.N.Y. 2000).  Noting that petitioner had
“made several unavailing inquiries about his [state post-conviction] motion,” that it has now
been over three years since it was filed,” and that “[i]t is evident from the record [including
the fact that the state court had lost the case file] that no decision on the motion is
forthcoming,” the court excused exhaustion.  The court explained:  “After such extensive
delay and [petitioner’s] repeated efforts to resolve matters before the state court, the State may
no longer rely on [petitioner’s] failure to exhaust as a defense to the petition.”

42) United States ex rel. Miller v. Clark, 2000 WL 1644312 (N.D.Ill. Sept. 28, 2000).  The state
waived application of the Supreme Court’s decision in O’Sullivan v. Boerckel, 526 U.S. 838
(1999), by failing to raise any exhaustion issues in its answer, which was filed after the
Supreme Court granted certiorari in Boerckel.  

43) Moore v. Kinney, 119 F.Supp.2d 1022, 1039 (D.Neb. 2000), rev’d on other grounds, 278
F.3d 774 (8th Cir. 2002), reh’g en banc granted, opinion vacated (Mar. 28, 2002).  The
court explained that to satisfy the exhaustion requirement, “[i]t is not necessary that the
petitioner obtain a precise ruling on the federal claim from the state court, so long as [the
claim] has been properly presented.”

44) Blasi v. Attorney General of Pennsylvania, 120 F.Supp.2d 451, 466  (M.D.Pa. 2000), aff’d,
275 F.3d 33 (3rd Cir. 2001), cert. denied, 535 U.S. 987 (2002).  The district court held that
the Pennsylvania Supreme Court’s order in In re Exhaustion of State Remedies in Criminal
and Post-Conviction Relief Cases, No. 218 Judicial Administration Docket No. 1 (Pa. May
9, 2000) (per curiam), “waives the exhaustion doctrine insofar as the doctrine requires a
petitioner under §2254 to present claims to the Supreme Court of Pennsylvania in a petition
for allocatur prior to presenting them in federal court.”
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45) Mattis v. Vaughn, 128 F.Supp.2d 249, 261 (E.D.Pa. 2001).  The district court held that
Pennsylvania Supreme Court Order No. 218 “removes a petition for discretionary review from
one full round of Pennsylvania’s ordinary review process and therefore makes discretionary
review unavailable for the purpose of the exhaustion requirement in §2254.” 

46) Hinebaugh v. Wiley, 137 F.Supp.2d 69, 75 (N.D.N.Y. 2001).  Petitioner established cause
and prejudice sufficient to overcome his failure to exhaust available administrative remedies
in this §2241 action alleging improper revocation of “good time” credits by submitting
“evidence indicating that . . . his legal files were confiscated and not returned until fourteen
months later, thereby preventing him from filing all relevant administrative appeals,” which
“inflicted actual harm on him as he was precluded from challenging the incident reports
[underlying the credit revocation] with the appropriate administrative authorities.”

47) Hincapie v. Greiner, 155 F.Supp.2d 66, 68 (S.D.N.Y. 2001), aff’d, 2003 WL 431590 (2nd
Cir. Feb. 24, 2003).  Petitioner failed to “fairly present” two claims raised in his federal
habeas petition by failing to mention them in his “letter application” for leave to appeal to the
New York Court of Appeals, notwithstanding his attachment of his Appellate Division brief,
which did contain argument relating to those claims, to the letter application submitted to the
high court.  The district court explained:

Petitioner specifically raised two issues in his letter application to the New
York Court of Appeals and did not use his Appellate Division brief as a
means of encompassing all additional issues that he sought to raise.  Rather,
petitioner only refers to his Appellate Division brief to buttress the two
claims that he raised in his application letter.  Accordingly, petitioner failed
to fairly present the right to confrontation and right to be present claims to
the New York Court of Appeals.

48) Laird v. Horn, 159 F.Supp.2d 58, 78 (E.D.Pa. 2001), aff’d, 414 F.3d 419 (3rd Cir. 2005),
cert. denied, 546 U.S. 1146 (2006).  The district court held that although “the Pennsylvania
mandatory appellate review” procedure for capital cases “does not exhaust all possible
constitutional claims, but only those claims of fundamental constitutional error that implicate
the grounds for relief set forth in [the statute],” “some of petitioner’s claims [fall within the
statutory categories] and were thus [automatically] exhausted by [the mandatory review]
procedure.”  

49) Holloway v. Horn, 161 F.Supp.2d 452, 470 (E.D.Pa. 2001), rev’d on other grounds, 355
F.3d 707 (3rd Cir. 2003), cert. denied sub nom. Beard v. Holloway, 543 U.S. 976 (2004). 
The district court observed that a denial of relief on the merits pursuant to §2254(b)(2) should
occur only where there exists a “clear absence of any colorable federal claim . . .”

50) Hampton v. Leibach, 2001 WL 1518533 (N.D.Ill. Nov. 29, 2001).  Petitioner’s ineffective
assistance of counsel claim was not materially altered by the submission in federal court of
two affidavits from witnesses counsel failed to investigate;  the fact that these affidavits had
not been presented to the state courts did not prevent petitioner from being deemed to have
fairly presented his claims during state post-conviction proceedings.

51) Pursell v. Horn, 187 F.Supp.2d 260, 290 (W.D.Pa. 2002).  Petitioner was not required to
present his challenge to the Pennsylvania Supreme Court’s proportionality review in capital
cases to the state courts because a  “challenge identical to [that] one . . . has been repeatedly
rejected” by the state court, and would therefore be futile.
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52) Jackson v. Bennett, 2002 WL 1770781 at *3 (S.D.N.Y. July 31, 2002).  After finding that
petitioner’s §2254 petition contained unexhausted claims, the court explained its decision not
to afford him the opportunity to return to state court for exhaustion as follows: “Given that
we have already granted [petitioner] the opportunity to return to state courts to exhaust many
of his claims and that we know of no specific reason that prevented him from exhausting all
of his claims, we decline to allow him to return to state court a second time.”  The court went
on to consider and reject petitioner’s unexhausted claims under §2254(b)(2).

53) Kinard v. Renico, 2002 WL 1874840 (E.D.Mich. Aug. 13, 2002).  Finding that petitioner’s
claim of actual innocence was a “preemptive defense to a potential claim of procedural default
by the respondent,” and therefore “a  procedural claim, not a substantive one,” the court
concluded that the actual innocence claim “need not be exhausted in the state courts before
being interposed here as a defense to a procedural challenge.”  The court therefore denied the
state’s motion to dismiss the petition as “mixed.”

54) Yarris v. Horn, 230 F.Supp.2d 577, 589 (E.D. Pa. 2002).  In this Pennsylvania capital case,
the district court held that “a claim not raised in state court may be deemed properly
exhausted if it falls within a class of claims the state supreme court is obligated by statute, or
its own precedent, to review or if the Supreme Court did expressly raise and review it;
however, any possible claim which could be construed as in the record, is not deemed
exhausted.”

55) Orbe v. True, 233 F.Supp.2d 749, 762-763 (E.D.Va. 2002), aff’d, 2003 WL 22920337 (4th
Cir. Dec. 11, 2003), cert. denied, 541 U.S. 970 (2004).  Petitioner initially filed a 113-page
state habeas petition for which his motion for permission to file an oversized brief was denied. 
The Virginia Supreme Court directed him to file the standard 50-page petition and he did so. 
Petitioner’s later motions to amend his state petition to include additional claims were denied
with no substantive discussion.  The district court found that claims originally raised in the
oversized brief and not subsequently included in the shorter brief were not “fairly presented”
to the state court for purposes of exhaustion and were procedurally defaulted. The court noted
that in rare cases the state supreme court could grant permission to exceed the page limit or
could permit an amendment to the petition for “special and important reasons.”  Petitioner’s
reliance upon these procedural mechanisms, however, did not constitute presentation of the
claim through the “established appellate review process,” but was the use of “extraordinary
remedies.” (internal quotation marks omitted).

56) Canaan v. Davis, 2003 WL 118003 at *23 (S.D. Ind. Jan. 10, 2003), aff’d in part, rev’d in
part on other grounds, 395 F.3d 376 (7th Cir. 2005).  In the course of granting relief from
petitioner’s conviction for attempted criminal deviate conduct on the ground that the jury
instructions on this charge omitted the element of specific intent, the district court found as
follows with regard to fair presentation:  “The error was fairly presented in the
post-conviction proceeding. Although the claim in the post-conviction proceeding was argued
explicitly in terms of state law, not federal due process, the argument was still sufficient to
give the Indiana Supreme Court fair notice of the readily obvious federal due process
dimension of the claim.” [Editor’s Note: The Seventh Circuit held the jury instructions were
not erroneous and if they were it was harmless error; however, the Seventh Circuit granted
relief based on counsel’s failure to inform petitioner he could testify.  The Seventh Circuit did
not address whether petitioner’s claim regarding the jury instructions had been fairly
presented to the state court, but addressed the merits of the claim.]
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57) Roberts v. DiCarlo, 296 F.Supp.2d 1182, 1185 (C.D.Cal. 2003).  Applying the Younger v.
Harris abstention doctrine, the district court dismissed petitioner’s §2254 petition without
prejudice because his direct appeal remained pending before the state appellate court.  In so
doing, the court rejected petitioner’s contention that the more than 17 month pendency of his
direct appeal constituted a “waiver” of the exhaustion requirement by the state.  The court
explained that “[a]lthough his direct appeal has been pending for over 17 months, petitioner’s
counsel requested and received several extensions of time to file both the opening and reply
briefs.  In addition, it was petitioner who requested that his appellate counsel be relieved. 
Thus, it appears that the delay of which petitioner complains can be attributed to his appellate
counsel’s actions as well as petitioner’s desire to have his appellate counsel replaced.”

58) Tucker v. Renico, 317 F.Supp.2d 766, 774 (E.D. Mich. 2004).  Petitioner fairly presented
his claim that appellate counsel was ineffective for failing to challenge trial counsel’s
effectiveness on direct appeal notwithstanding that fact that the “main focus” of his post-
conviction application “was on the performance of trial counsel.”  The district court explained
that “a fair reading of [petitioner’s pro se] motion and brief leads to the conclusion that his
excuse for not raising [the ineffectiveness of trial counsel] on direct appeal was the deficient
performance of his appellate attorney – performance that must be measured by the same
standards that apply to trial counsel, which the petitioner set forth in his motion papers.”  The
court also made clear that “[i]t was not improper . . . to liberally construe the petitioner’s state
court motion papers” in resolving the fair presentation question.

59) United States v. Catalan-Roman, 329 F.Supp.2d 240 (D. Puerto Rico 2004).  The district
court determined that petitioners were not required to exhaust administrative remedies for
their challenge to their transfer to administrative segregation before pursuing §2241 relief,
explaining that the federal court “sits in its proper role as a judicial check on the constitutional
limitations of the executive branch’s, or in this case more specifically, the prison system’s use
of power,” and pursuing administrative remedies would be futile.

60) Correa v. Carroll, 2004 WL 1822123 (D. Del. Aug. 13, 2004).  The district court held that
two of  petitioner’s claims were not exhausted because he submitted them to the Delaware
Supreme Court by way of an appeal from a Superior Court Commissioner’s Report and
Recommendation, not a final order.  The district court determined that the interlocutory
appeal did not exhaust petitioner’s state remedies. 

61) Faraci v. Grace, 331 F.Supp.2d 362, 370 (E.D. Pa. 2004).  The district court stayed the
petition to allow exhaustion in petitioner’s sixteen-year old state collateral review application. 
The district court detailed the sixteen years of misinformation to petitioner, misplacement of
vital files, and confusion of petitioner’s case with his co-defendant’s case that led to the state
court’s failure to act on a sixteen-year old application, and compared the state court to Charles
Dickens’ Bleak House.  Although, the district court concluded that the interminable delay
certainly excuses petitioner’s failure to exhaust, it stayed the petition because of its
“faithful[ness] to jurisprudence that exalts comity,” and because the state court had shown a
willingness and preparedness to deal with the sixteen-year old petition.  The district court
further admonished the state to report the progress of petitioner’s case to the district court on
the first business day of each month.  In addition, the district court gathered all documents,
bound them in an appendix, and made them available to all parties and the state court.

62) Perry v. Vaughn, 2005 WL 736633 at *5 (E.D. Pa. Mar. 31, 2005).  The district court
excused the exhaustion requirement for petitioner’s claim where his state mandamus petition,
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which alleged an ex post facto violation regarding the parole board’s decision, “has laid
dormant in the [state c]ourt for nearly three years,” and petitioner would suffer significant
prejudice by continued delay because his maximum sentence will be completed in 2006.  The
court went on to deny relief.

63) Harper v. Kyler, 2005 WL 950617 at *8 (E.D. Pa. Apr. 22, 2005).  Ultimately denying
petitioner relief from his murder conviction, the district court held petitioner exhausted his
substantive erroneous jury instruction claim when he raised the issue as an ineffective
assistance of counsel claim in the state court.  Noting the circuit split on whether the
exhaustion of an ineffective assistance of counsel claim exhausts the underlying claim and the
Third Circuit’s repeated determinations that ineffective assistance of counsel claims do not
exhaust the underlying claims, the district court nevertheless found that petitioner exhausted
his claim because his state court brief “specifically refers to the jury instruction and argues
that the jury instruction . . . was erroneous because it ‘repeatedly and consistently misstated
the law.’”(citing Veal v. Myers, 326 F.Supp.2d 612, 622 (E.D.Pa.2004), appeal denied, No.
04-3347 (3rd Cir. Apr. 19, 2005) (holding that “to find that [petitioner] failed to exhaust his
underlying claims in state court, when the state court devoted a substantial portion of its
opinion to the merits of those claims, would be in derogation of the principles elucidated by
AEDPA”)).

64) Parsons v. Burge, 373 F.Supp.2d 200, 208 (W.D.N.Y. 2005). Before denying relief in this
drug possession case, the magistrate (the parties consented to disposition of the matter by a
magistrate pursuant to 28 U.S.C. §636(b)) held that petitioner exhausted his jury instruction
claim by alleging in his state appellate brief that the challenged instruction removed a
necessary element of the charged offense and such removal created a presumption that
usurped the power of the jury.  Citing Daye v. Attorney General of New York, 696 F.2d 186,
191 (2nd Cir. 1982), the magistrate held that “[t]hese allegations fall squarely within the
fundamental due process rule that the prosecution prove every element of the offense,” and
therefore would have called to mind fundamental due process principles. Noting that federal
law requires proof beyond a reasonable doubt of every element of a criminal offense, the
magistrate explained that no reasonable jurist would doubt that petitioner’s claims implicated
a federal constitutional right.

65) Williams v. Dretke, 2005 WL 1676801 at *5 (S.D. Tex. July 15, 2005).  In this Texas capital
case, the district court rejected the state’s contention that petitioner’s mental retardation claim
was unexhausted because he had submitted additional supporting evidence that had not been
before the state court. Noting that “‘as a general rule dismissal is not required when evidence
presented for the first time in a habeas proceeding supplements, but does not fundamentally
alter, the claim presented to the state courts[,]’” the district court found that the admissible
evidence offered by petitioner, which included expert affidavits, and affidavits from his
parents, sister, and friends concerning his behavior before age 18, did not fundamentally alter
the claim raised in state court, but merely strengthened that claim. (quoting Anderson v.
Johnson, 338 F.3d 382, 386-87 (5th Cir.2003)).

66) DeLucia v. West, 2005 WL 1981708 at *5 (S.D.N.Y. Aug. 17, 2005).  Before denying relief
in this second degree murder case, the district court held that petitioner fairly presented his
evidentiary claim to the state’s highest court through his letter application for appeal, which
provided detailed argument on his jury instruction claim, but made only passing reference to
his evidentiary claim. The district court based its decision upon the language of petitioner’s
letter application, which included a line in the first paragraph stating that the “primary issue
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urged for appeal” was the jury instruction claim, and a last paragraph with a general phrase
that his appeal was based upon all the reasons discussed in the letter and those in the brief. 
The court held that “interpreting the sentence in the last paragraph in conjunction with the
word ‘primary’ leads to the conclusion that the ‘reasons . . . cited in appellant’s main brief’
refer to more than one issue.”

67) Taveras v. Smith, 388 F.Supp.2d 256, 265 (S.D.N.Y. 2005), aff’d, 463 F.3d 141 (2nd Cir.
2006).  Before reaching the merits and granting relief on petitioner’s challenge to the state
court’s refusal to appoint counsel to assist with the direct appeal of his in-absentia
convictions, the district court determined that petitioner had exhausted his state court
remedies by seeking appointment of counsel in the state appellate court.  The district court
noted “[t]his case is an unusual one . . . because the issue that is in need of exhaustion is based
not on an alleged error in the trial court but rather on the [state appellate court]’s own decision
to deny [petitioner] counsel. [Therefore,] it was logically impossible for [petitioner] to have
presented his arguments regarding the error of this ruling as part of any briefing on the merits
in the [appellate court].”

68) Gonsalves v. Thompson, 396 F.Supp.2d 36 (D. Mass. 2005).  Before conditionally
dismissing the petition in this stolen motor vehicle case as unexhausted, the district court held
that petitioner failed to exhaust his due process claim by omitting that claim from his state
application for leave to obtain further appellate review (ALOFAR) due to a page limitation. 
Acknowledging petitioner’s argument that had the appellate court granted review, it would
have looked beyond the ALOFAR, the district court, relying upon Mele v. Fitchburg Dist.
Court, 850 F.2d 817 (1st Cir. 1988), refused to look beyond the four corners of petitioner’s
ALOFAR. After concluding that petitioner had exhausted his vagueness challenge to the
statute under which he was convicted, the court refused to stay his petition because petitioner
could not show good cause for failing to exhaust the due process claim. Addressing
petitioner’s contention that the ALOFAR’s page limit restricted his ability to raise the claim,
the court stated that “[w]hen a party is faced with a page limit, he must choose which of his
arguments are most important. If an argument is abandoned in the ALOFAR because of the
page limit, the party has decided that the argument is not significant enough . . . Petitioner
may not go back now and retrieve the abandoned argument.” 396 F.Supp.2d at 44.
Nevertheless, the court did not dismiss the petition outright, but issued a conditional order of
dismissal to allow petitioner thirty days to advise the court whether he intends to seek review
in state court or remove the unexhausted claim from his petition.

69) Walton v. Folino, 2005 WL 2850388 at *4 (E.D. Pa. Oct. 25, 2005).  Ordering the state to
file an answer addressing the merits of petitioner’s claims, the magistrate rejected the state’s
argument that the petition was  unexhausted, explaining that “petitioner’s diligent pursuit of
available state remedies has proven to be an unequivocally futile exercise of his rights as
evidenced not simply by the inordinate delay, but by the state court’s blatant refusal to
acknowledge the existence of his pending action.”

70) McCray v. Bennet, 2005 WL 3182051 (S.D.N.Y. Nov. 22, 2005).  The district court held that
petitioner did not fairly present his insufficiency of the evidence claim where his letter to the
state appellate court merely included a remark that his guilt had been established on less than
overwhelming evidence.  The district court reasoned that this was merely a passing reference
which did not articulate any factual arguments or cite case law or constitutional principles.

71) Velasquez v. Grace, 2006 WL 89214 (M.D. Pa. Jan. 11, 2006).  Before denying relief on
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petitioner’s convictions for assault and other offenses, the district court excused petitioner’s
failure to exhaust state court remedies in light of appointed state court counsel’s failure either
to inform petitioner that he did not intend to file a direct appeal or post-conviction relief
application within the applicable time periods for doing so.

72) Lark v. Beard, 2006 WL 1489977 (E.D. Pa. May 23, 2006).  In this Pennsylvania capital
case, the district court held that petitioner’s claim that trial counsel was ineffective for failing
to investigate, prepare, and present available mitigating evidence was not defaulted despite
petitioner’s reliance upon evidence not presented to the state courts because the additional
evidence was of the same type as that previously submitted and did not fundamentally alter
the claim. 

73) U.S. ex rel. Griffith v. Hulick, 587 F.Supp.2d 899, 908 (N.D.Ill 2008).  In this non-capital
case, the district court found petitioner’s prosecutorial misconduct claims properly exhausted
where the claims presented in state court relied on Darden/Donnelly, Mooney, and Brady and
the current arguments relied in addition on Estes v. Texas (1965) and Sheppard v. Maxwell
(1966), which involve due process violations from which prejudice may be inferred.  The
court found the latter cases offered “nothing more than a slight variation in Mr. Griffith's legal
theory, not a new claim.”

74) Whitney v. Horn, 2008 WL 4761733 at *5 (E.D. Pa. Oct. 30, 2008).  Whitney’s death
sentence was reduced to life imprisonment under Atkins v. Virginia, and he sought habeas
relief on his non-capital claims.  The court found unexhausted petitioner’s claim that “trial
counsel was ineffective in failing to investigate, develop, and present evidence of Whitney's
innocence of first degree murder because of intoxication” because the state pleadings argued
only that “trial counsel was ineffective in failing to a call a physician to testify in support of
a claim of diminished capacity and . . . in failing to call Whitney to testify about his
intoxicated state.”  “Neither of these claims,” the district court concluded, “sufficiently put
the state courts on notice of Whitney's much broader claim that counsel ineffectively
investigated, developed, and presented evidence of Whitney's innocence of first degree
murder.”  That “Whitney raised some ineffective assistance of counsel claims in state court,”
the court explained, “is insufficient to exhaust all possible ineffective assistance claims based
on different facts.” 

75) Wright v. Beard, 2008 WL 5104858 at *6-7 (W.D.Pa. Dec. 1, 2008).  Petitioner asked the
district court to dispense with the exhaustion requirement and permit him to proceed in federal
habeas due to inordinate delay by the Pennsylvania Supreme Court in deciding his case (see
28 U.S.C. § 2254(b)(1)(B)(ii); Lee v. Stickman, 357 F.3d338 (3d Cir. 2004)).  The court
acknowledged merit in petitioner’s claim, given that “over fifty-six months have expired since
the Pennsylvania Supreme Court conducted oral argument and it has yet to issued a decision.” 
But despite this “substantial amount of time,” the court found that other factors weighed
against finding inordinate delay and excusing the exhaustion requirement.  The court found
no evidence that petitioner’s direct appeal had “fallen through the cracks” of the Pennsylvania
court system.  Therefore, the court “assume[d] that the Pennsylvania Supreme Court is
working on its decision and that it will issue it in due course.”  The court then stayed the
federal proceedings and, looking to Carter v. Vaughn, 62 F.3d 591 (3rd Cir. 1995) – which
found that this type of federal court oversight “protected both the rights of the petitioner as
well as the important consideration of comity by effectively prodding the state court to
address the petitioner's claims in a timely fashion while at the same time giving the state court
the first opportunity to address the petitioner's claims” – directed respondent to file a monthly
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update on the status of the direct appeal. 

76) Galloway v. Quarterman, 2008 WL 5091748 at *3 (N.D. Tex. Dec. 3, 2008), certificate of
appealability denied sub nom. Galloway v. Thaler, 344 Fed.Appx. 64 (5th Cir. Sept. 9,
2009), cert. denied, 559 U.S. 1050 (2010).  The court agreed with petitioner that his claim that
trial counsel was ineffective at the penalty phase for failing to present available mitigating
evidence and adequately investigate did not present a new claim where in state court
petitioner argued more generally that counsel was ineffective for failing to present available
mitigating evidence.  The court noted that “[t]he way the Fifth Circuit has applied [the rule
of Picard and Vasquez] suggests that, so long as the petitioner presents evidence to the state
court in some form, he can present it to the federal court in a more fleshed out form.”

77) White v. Lamas, 905 F.Supp.2d 624, 636 (E.D.Pa. 2012). Before granting relief in this
Pennsylvania case involving homicide by vehicle while driving under the influence and
related offenses, the district court held that petitioner had fairly presented his judicial
vindictiveness claim to the Pennsylvania courts.  The court explained that petitioner’s state
court submissions included allegations that “the sentence imposed was meant to punish
Defendant for electing to go to trial,” and “[t]he [trial] Court engaged in judicial
vindictiveness which implicates the discretionary aspect of sentencing,” and that petitioner
had cited Commonwealth v. Robinson, 931 A.2d 15 (Pa.Super.2007), which contained an
analysis of a judicial vindictiveness claim under North Carolina v. Pearce, 395 U.S. 711
(1969).

78) Brown v. Williams, 2013 WL 2218002 at *4 (D.Nev. May 20, 2013).  The district court
rejected the state’s contention that the combination of petitioner’s bare listing of his claims
in a reply brief on appeal from the denial of state post-conviction relief and the Nevada
Supreme Court’s denial of those claims on the merits was insufficient to have exhausted the
more fully articulated versions of the claims later presented in his federal habeas petition. 
After noting the state’s concession that the conclusory allegations had been fairly presented
and ruled upon by the state court, and acknowledging that petitioner’s state-court briefing was
“the very antithesis of fair presentation,” the district court was “not persuaded that
respondents successfully can put that fine a point on the issue once they concede that the
Supreme Court of Nevada affirmed the lower court’s decision on the claims on the merits.” 

79) Silva v. Roden, 2013 WL 3282906 (D. Mass. June 26, 2013).  The district court held that this
non-capital petitioner exhausted his free-standing Confrontation Clause claims because his
state court pleadings argued the claims independently and not merely within the context of
an ineffective assistance claim, as the state contended.  In his petition for leave to appeal from
the denial of state habeas relief, petitioner included a section “I” asserting that he was denied
the effective assistance of counsel because his trial attorney failed to object to inadmissible
hearsay.  Immediately following this section, petitioner’s brief contained another section that
was not numbered, but which clearly should have been labeled section “II,” raising the
Confrontation Clause claims independently from the ineffective assistance of counsel claim. 
The district court found that the claims were raised independently because section II plainly
“assert[ed] a violation of the Confrontation Clause of the Sixth Amendment but ma[de] no
mention of ineffective assistance of counsel.”

80) Wallace v. Prince, 975 F.Supp.2d 574, 593 n.24 (M.D.La. 2013).  Before granting relief in
this Louisiana non-capital murder case, the district court rejected the state’s assertion that
petitioner’s equal protection claim had not been fairly presented on direct appeal since it
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appeared only in petitioner’s own pro se brief after appellate counsel expressly abandoned it.
Calling that argument “dubious, at best,” the district court noted that Louisiana law
specifically required appellate courts to rule on substantial reversible errors raised on direct
appeal by a defendant’s own motion. 

81) Flowers v. Roy, 2014 WL 1757898 (D.Minn. May 1, 2014), appeal dismissed, 603
Fed.Appx. 510 (2015).  Before granting relief on petitioner’s Miller v. Alabama, 567 U.S.
460 (2012), claim, the district court noted the parties’ agreement that the Minnesota Supreme
Court’s determination in Chambers v. State, 831 N.W.2d 311, 331 (Minn. 2013), that Miller
does not apply retroactively would have made presentation of petitioner’s claim to the state
courts futile since the judgment in his case was final before Miller was decided.  In light of
the state’s acceptance of that point, the court found that it had waived the exhaustion
requirement.

82) Estes v. LaGrande, 2014 WL 3654339 at *5 (D.Nev. July 22, 2014).  The district court
rejected the state’s contention that petitioner’s challenges to his Nevada kidnaping, battery,
sexual assault, and related convictions had not been fairly presented or adequately
“federalized” before the state courts.  The state first argued that petitioner’s claims were
unexhausted because they included factual allegations that had not been presented on direct
appeal.  The district court disagreed, explaining that “[t]here need not be an ‘exact correlation
between the pleadings in both federal and state court.’”  (quoting Rice v. Wood, 44 F.3d 1396,
1403 (9th Cir. 1995)).  “Moreover,” the court continued, “to the extent that respondents argue
that petitioner’s federal petition contains factual specifics that were not presented to the
Nevada Supreme Court, ‘a federal habeas petition may present new, additional, or
supplemental facts that were not considered in the state court, so long as the evidence does
not “fundamentally alter the legal claim already considered by the state courts.”’” (quoting
Vasquez v. Hillery, 474 U.S. 254, 260 (1986)).   Finally, regarding the state’s contention that
petitioner failed to “federalize” his claims, the district court observed that “[r]espondents
appear to argue that petitioner must cite the relevant federal constitutional provision and
violation, the theory for the violation, and also cite federal case law directly on point in order
to properly federalize a claim in state court.  This is not required to properly federalize a claim
for exhaustion purposes.”  The court went on to hold that petitioner had fairly presented his
claims to the Nevada Supreme Court on direct appeal, having asserted that he was deprived
of due process, the right against self-incrimination, and the right to the assistance of counsel. 

83) Gardner v. Ballard, 172 F.Supp.3d 925, 928 (S.D. W.Va. 2016).  Before granting relief from
petitioner’s West Virginia sexual assault and robbery convictions, which rested largely upon
fabricated testimony from long-discredited state serologist Fred Zain, the district court
excused exhaustion. Although the parties agreed that lab reports actually exclude petitioner
as the perpetrator of the underlying offenses, petitioner’s request for state habeas corpus relief
had been pending for 23 years – and through multiple directives to issue a final ruling from
a state appellate  – before a state trial judge.  Acknowledging this “legal purgatory,” the
federal district permitted petition to move forward without exhausting his state remedies. 

84) Gillam v. Cain, 2016 WL 3060254 (E.D. La. May 31, 2016).  Before granting relief on
petitioner’s Miller v. Alabama challenge to his Louisiana life without parole (LWOP)
sentence, the district court considered and rejected the state’s contention that petitioner should
be required to return to the state courts because Montgomery v. Louisiana, 136 S.Ct. 718
(2016), changed the retroactivity law upon which those courts previously relied to reject his
claim, and in so doing rendered the claim unexhausted.  The court explained that “[t]he state
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courts were given an opportunity to consider and apply the Supreme Court’s decision in
Miller” when petitioner sought relief from them, and that “Montgomery was not an
intervening change in federal law, but merely a clarification that Miller should apply
retroactively.” 2016 WL 3060254 at *5. 

85) McCoy v. Korte, 2016 WL 4945072 (N.D. Ill. Sept 16, 2016).  The district court found that
petitioner fairly presented his claim of jury coercion in this attempted first degree murder and
aggravated battery with a firearm case by asserting in his state appellate brief that “this
constitutional issue [of jury coercion] is preserved.”  Petitioner did not argue the claim with
technicality, but did cite to the important Supreme Court cases, thus leaving the state appellate
court more than “sufficiently alerted to the federal constitutional nature of the issue to permit
it to resolve that issue on a federal basis.” Id. at *5. 

86) Olivier v. Cain, 2016 WL 5678479 (E.D. La. Oct. 3, 2016).  Before granting relief on
petitioner’s concededly meritorious Miller v. Alabama claim, the district court held that an
“inordinate delay” in the state courts’ processing of petitioner’s claim following the decision
in Montgomery v. Louisiana, 136 S.Ct. 718 (2016), made it unnecessary for him to return to
state court for exhaustion before obtaining a merits decision in federal court.  Using the four-
part inquiry set forth in Barker v. Wingo, 407 U.S. 514 (1972), the district court reasoned as
follows:

Looking to the first Barker factor, Montgomery was decided by the Supreme
Court eight months ago. As for the second factor, the state trial court stayed
Petitioner’s motion for reconsideration of his sentence pending passage of
state legislation in response to Montgomery. However, this legislation
ultimately failed in the state legislature.  Therefore, although the most recent
request to continue the resentencing hearing [for three weeks] was jointly
filed by the parties because Petitioner had retained new counsel to represent
him in state court, the prior delays since Montgomery was decided ... in
January 2016 appear to have been wholly caused by the fault of the State.
Turning to the third factor, Petitioner has been diligently pursuing his rights
since the Supreme Court decided Miller in 2012.  As for the fourth factor, the
State argues that Petitioner is not prejudiced by the delay because he has only
served approximately 25 years in prison, and would not be parole eligible
under Louisiana law before serving 35 years of his sentence. The Court finds
this argument unavailing because Petitioner is currently serving an
unconstitutional sentence, and the State would be required to release him
from confinement if the error remains uncorrected. Moreover, granting
Petitioner’s habeas petition does not deprive the state court of its right to
determine the relief to which Petitioner is entitled. 

2016 WL 5678479 at *4-5.

87) Earp v. Wetzel, 2017 WL 337995 (E.D. Pa. Jan. 23, 2017).  The district court excused
exhaustion and granted relief in connection with petitioner’s Miller v. Alabama, 567 U.S. 460
(2012), claim.  Petitioner, who was seventeen at the time of the homicide for which he
received a mandatory life without parole sentence in Pennsylvania, sought state collateral
relief from that sentence less than two months after Miller was decided.  During the ensuing
four-plus years, the state courts failed even to assign judge, let alone take any substantive
action on petitioner’s application.  Meanwhile, the Third Circuit authorized a second or
successive § 2254 petition and the state conceded petitioner’s entitlement to resentencing
under Miller.  After comparing this case to others within the circuit in which exhaustion was
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excused, the district court concluded that the state courts’ “delay in granting Mr. Earp’s
PCRA petition and scheduling a resentencing to remedy his constitutional injury is
inexcusable.”  2017 WL 337995 at *4.
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D. PROCEDURAL DEFAULT

COURT OF APPEALS CASES:

1) Reynolds v. Ellingworth, 23 F.3d 756, 764 (3rd Cir. 1994), cert. denied, 513 U.S. 1102
(1995) (Petitioner did not commit a procedural default or deliberate bypass by failing to object
to evidentiary error on due process grounds and move for a mistrial because state law
landscape at the time counsel made the decision not to object permitted counsel to do so and
still have error reviewed in post-conviction proceedings).

2) Hill v. Lockhart, 28 F.3d 832, 835 (8th Cir. 1994), cert. denied, 513 U.S. 1102 (1995). 
Ineffective assistance at guilt phase issue was adequately presented to state courts; even
though the issue was not “precisely articulated” in state post-conviction proceedings, the
"necessary arguable factual commonality" existed between claims presented in state courts
and in the federal petition. 

3) Wells v. Maas, 28 F.3d 1005, 1010 (9th Cir. 1994).  Petitioner’s claim was not procedurally
defaulted because there was no clear, well established and consistently applied state rule
requiring claim to be raised in petition to Oregon Supreme Court after denial of relief in
intermediate appellate court.

4) Del Vecchio v. Illinois Dept. of Corrections, 31 F.3d 1363, 1381 (7th Cir. 1994), cert.
denied, 514 U.S. 1123 (1995).  State courts failed to follow firmly established and regularly
followed state rule in finding claim to be procedurally defaulted.

5) Dolny v. Erickson, 32 F.3d 381, 384 (8th Cir. 1994), cert. denied, 513 U.S. 1111 (1995). 
To preserve federal claims, habeas petitioner does not have to seek discretionary review in
state's highest court following affirmance of conviction by intermediate appellate court. But
see Roettgen v. Copeland, 33 F.3d 36 (9th Cir. 1994) (petitioner did not exhaust state
remedies because even though he raised the issue on direct appeal to the Arizona Court of
Appeals, he did not seek review in the Arizona Supreme Court).

6) Parkus v. Delo, 33 F.3d 933, 939-940 (8th Cir. 1994).  Petitioner established cause and
prejudice for state court default in regard to ineffective assistance of counsel at sentencing
phase claim and Brady claim.

7) Turner v. Williams, 35 F.3d 872, 890 (4th Cir. 1994), cert. denied sub nom. Turner  v.
Jabe, 514 U.S. 1017 (1995).  State habeas court's procedural bar ruling did not preclude
merits' review because the Virginia rule invoked--the Hawks rule--prevented a petitioner from
raising in state habeas corpus issues which had previously ruled upon on direct appeal; Hawks
is not a true procedural default rule, but is in the nature of collateral estoppel.

8) Siripongs v. Calderon, 35 F.3d 1308, 1318 (9th Cir. 1994), cert. denied, 513 U.S. 1183
(1995).  State procedural bar rules which are discretionary and have not been consistently
relied upon by the state courts do not prevent a federal court from reaching the merits of a
petitioner’s claims even if the state courts did invoke the rule in petitioner's case.

9) Rosa v. Peters, 36 F.3d 625, 634 (7th Cir. 1994).  Batson claim was not barred because
Illinois courts do not uniformly bar Batson claims when a defendant has failed to make a
record of the jury's racial composition.
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10) Easter v. Endell, 37 F.3d 1343, 1346 (8th Cir. 1994), appeal after remand, 100 F.3d 523
(8th Cir. 1996).  Reversing district court’s grant of habeas relief) (Claims were not
procedurally defaulted because Arkansas rule setting time limit for filing state post-conviction
petition was not "firmly established" when it was applied to Easter’s case.

11) Johnson v. Cowley, 40 F.3d 341, 344 (10th Cir. 1994).  Petitioner's ineffective assistance
claim was not procedurally barred; although it could have been "better stated" on direct
appeal, petitioner did raise the claim. 

12) Hall v. Delo, 41 F.3d 1248, 1250 (8th Cir. 1994).  Petitioner's claim that he was denied the
effective assistance of counsel on direct appeal was fairly presented to state courts in a motion
to recall the mandate and thus was not procedurally barred.

13) Cochran v. Herring, 43 F.3d 1404, 1409-10 (11th Cir. 1995), cert. denied sub nom.
Alabama v. Cochran, 516 U.S. 1073 (1996).  Petitioner’s Batson claim was not procedurally
defaulted even though counsel failed to raise the issue on direct appeal; Alabama courts have
not consistently and regularly found Batson claims barred in cases, such as petitioner's, in
which Batson was decided while the case was pending on direct appeal.

14) Boyd v. Scott, 45 F.3d 876, 880-81 (5th Cir. 1994), cert. denied, 514 U.S. 1111 (1995).
Claim was not defaulted even though state court discussed procedural bar because state court
decision was “interwoven with federal law and did not expressly state that its decision was
based on state procedural grounds.”  

15) Horsley v. State of Alabama, 45 F.3d 1486, 1489 (11th Cir.), cert. denied, 516 U.S. 960,
(1995).  Petitioner’s Lockett claim was not procedurally barred because, even though claim
was subject to an available procedural default, state court sua sponte addressed merits of the
issue.

16) Nachitigall v. Class, 48 F.3d 1076, 1081 (8th Cir. 1995).  “Conclusive showing of
incompetence” may constitute “cause” for failing to raise a claim in a prior petition.  

17) Porter v. Singletary, 49 F.3d 1483, 1489 (11th Cir. 1995).  Petitioner proffered “sufficient
evidence” to warrant an evidentiary hearing  to determine whether he could establish cause
to surmount abuse of the writ and procedural default doctrines for failing to raise claim that
judge was biased and predisposed to sentence him to death in prior petition.

18) Pearson v. Norris, 52 F.3d 740, 742 (8th Cir. 1995), appeal after remand, 94 F.3d 406 (8th
Cir. 1996).  State rule requiring ineffective assistance of counsel claims to be raised in
connection with direct appeal did not apply to petitioner’s case because it was not “firmly
established” at the time of petitioner’s direct appeal.

19) Antwine v. Delo, 54 F.3d 1357, 1361 (8th Cir. 1995), cert. denied sub nom. Bowersox v.
Antwine, 516 U.S. 1067 (1996).  Claim was not defaulted because state supreme court
“ignored the bar and addressed this federal claim on the merits;”  “State procedural bars are
not immortal, they may expire because of later actions by state courts.”

20) Coley v. Gonzales, 55 F.3d 1385, 1387-88 (9th Cir. 1995).  Petitioner did not default claims
by failing to seek discretionary review in the Arizona Supreme Court after conviction was
affirmed by the court of appeals; petitioner reasonably believed, based on existing state law,
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that claims were fully exhausted after they had been presented to intermediate court of
appeals.  

21) Ciak v. United States, 59 F.3d 296, 302-03 (2d Cir. 1995).  Petitioner's conflict of interest
claim was not defaulted due to failure to raise the issue on direct appeal because petitioner
was represented on direct appeal by trial counsel.  

22) Forgy v. Norris, 64 F.3d 399, 401-02 (8th Cir. 1995).  Petitioner’s constitutional challenge
to inadequate information was not procedurally barred; state court's determination that claim
was barred because motion challenging information was not actually filed or made part of the
record did not constitute an adequate and independent state ground because there was no
firmly established state rule requiring petitioner to do more than present his motion to the
judge in open court; “unexpectable state procedural bars are not adequate to foreclose federal
review of constitutional claims.”

23) McKenna v. McDaniel, 65 F.3d 1483, 1488, 1488-89 (9th Cir. 1995), cert. denied, 517 U.S.
1150  (1996). Petitioner's challenge to vague aggravating circumstance was not procedurally
barred; State court's discussion of the merits of the claim was essential to the court's holding
because Nevada state law does not necessarily bar consideration of similar challenges in
collateral proceedings.     

24) Upshaw v. Singletary, 70 F.3d 576, 578 (11th Cir. 1995). Petitioner's claim that his trial
counsel instructed him to perjure himself during the plea colloquy was not procedurally
barred; it was “inconsistent and manifestly unfair for the state court to deny the claim based
on the procedural ground that it was not presented on direct appeal.”  

25) Reed v. Scott, 70 F.3d 844, 846-47 (5th Cir. 1995), cert. denied sub nom. Johnson v. Reed, 
517 U.S. 1150 (1996).  Procedural rule relied upon by state court--that defendant failed to
provide complete voir dire transcript--was not adequate to preclude federal review because
it was not firmly established at the time it was applied to petitioner’s case.

26) Messer v. Roberts, 74 F.3d 1009, 1015 (10th Cir. 1996). Kansas’ contemporaneous objection
rule was not firmly established under circumstances where the defendant had previously
moved to suppress the evidence and received an adverse ruling; thus petitioner’s failure to
lodge an objection did not bar merits' review of the issue in federal habeas corpus
proceedings.

27) Turentine v. Miller, 80 F.3d 222, 224 (7th Cir. 1996), cert. denied, 519 U.S. 968 (1996).
Federal habeas petitioner's failure to present a claim to the state's highest court results in
procedural default only if state law requires all claims to be presented to that court.

28) Morales v. Calderon, 85 F.3d 1387, 1393 (9th Cir. 1996), cert. denied, 519 U.S. 1001
(1996). California’s state habeas time limits were not an adequate and independent state
ground to support procedural default where they were not clear, well-established and
consistently applied prior to petitioner's filing of his first state habeas petition.

29) Gravley v. Mills, 87 F.3d 779, 785 (6th Cir. 1996). Petitioner's claims of prosecutorial
misconduct were not defaulted where trial counsel's ineffective assistance due to repeated
failure to object to prosecutor’s improper comments on post arrest silence and failure to argue
these points in new trial motion provided petitioner with "cause" and “prejudice.”
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30) Vogt v. United States, 88 F.3d 587, 590 (8th Cir. 1996).  Procedural default rule did not bar
petitioner’s claim of incompetency where petitioner did not request a competency hearing at
trial or raise the issue on direct appeal, and did not show cause and prejudice for failure to
raise the issue, because an incompetent defendant can not knowingly waive the right to a
competency determination.

31) Mack v. Caspari, 92 F.3d 637, 641 (8th Cir. 1996), cert. denied, 520 U.S. 1109 (1997).
Habeas petitioner’s failure to object to juror bias would normally result in default, thereby
precluding federal review, but petitioner’s claim could still be reviewed for plain error where
state court of appeals had reviewed claim for plain error; under this standard, relief would be
granted only if error resulted in a manifest injustice.

32) Rupe v. Wood, 93 F.3d 1434, 1440 (9th Cir. 1996), cert. denied, 519 U.S. 1142 (1997).
Petitioner’s claim that trial court’s refusal to admit polygraph evidence at resentencing
hearing was not procedurally barred where Washington Supreme Court explicitly held in
petitioner’s first direct appeal that the evidence was not admissible. Thus, although petitioner
did not offer the evidence at the resentencing hearing, to have done so would have been futile
and his claim was therefore not procedurally defaulted.

33) Calderon v. U.S. Dist. Ct. for the E. Dist. of California, 96 F.3d 1126, 1130 (9th Cir. 1996),
cert. denied, 520 U.S. 1204 (1997); see also Calderon v. U.S. Dist. Ct. for the E. Dist. of
California, 103 F.3d 72 (9th Cir. 1996), cert. denied, 521 U.S. 1129 (1997) (denying state’s
petition for mandamus on this issue).  California’s time requirements for filing state habeas
petitions in capital cases would not serve as an adequate and independent state ground to
support procedural default because the requirements were not “clear, consistently applied, and
well-established” when the petition was filed. 

34) Ceja v. Stewart, 97 F.3d 1246, 1252 (9th Cir. 1996), cert. denied, 522 U.S. 971 (1997). State
court’s rejection of petitioner’s claims did not rest on an adequate and independent state
ground where the state court adopted the state’s mixed arguments of waiver and preclusion
with regard to those claims.

35) Martin v. Maxey, 98 F.3d 844, 848 (5th Cir. 1996).  Noting that the exception to procedural
default recognized in Amos v. Scott, 61 F.3d 333 (5th Cir. 1995) is claim specific, the court
proceeded to examine each of petitioner’s claims individually to determine whether the
Mississippi Supreme Court had failed to apply its direct appeal bar to each type of claim. The
court then held that petitioner’s IAC claim was not barred since the state court has not found
such claims barred when the litigant was represented by the same counsel at trial and on direct
appeal.

36) Swofford v. DeTella, 101 F.3d 1218, 1222 (7th Cir. 1996), cert. granted, judgment vacated
sub nom. Swofford v. Dobucki, 522 U.S. 979 (1997) (remanding for reconsideration in light
of Lindh), opinion on remand, 1998 WL 67297 (7th Cir. Feb. 19, 1998) (unpublished).
Where state appellate court noted an omission by petitioner which would support state
procedural bar, but did not limit itself to discussion of state procedural bar, instead proceeding
to the merits of petitioner’s prosecutorial misconduct claim, federal court could reach the
merits of the claim.

37) Montego v. Miller, 1996 WL 694341 at *1 (7th Cir. Nov. 26, 1996) (unpublished). State
appellate court’s quotation of lower court’s finding of procedural bar did not preclude federal
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review. The state court did not clearly state that it was relying on a procedural bar, nor did it
state that its merits consideration was an alternative disposition.

38) Larson v. Wood, 1996 WL 711446 at *2 (9th Cir. Dec. 5, 1996) (unpublished). Washington
Supreme Court’s rejection of petitioner’s collateral claims on ground that they had been
previously raised and rejected on direct appeal did not constitute a procedural default.
Moreover, the state court did not clearly and expressly state that it was relying on procedural
default when it refused to hear petitioner’s claims.

39) Garner v. Cody, 1997 WL 3388 at *2 (10th Cir. Jan. 6, 1997) (unpublished).  The court
rejected the state of Oklahoma’s invitation to use §2254(d)(1) “to give deference to
Oklahoma's determination that petitioner's claims were [procedurally] barred [due to his
failure to pursue his IAC claims on a direct appeal], unless [the court] conclude[s] that
Oklahoma's decision was a result of either an unreasonable application of federal law . . . or
an unreasonable determination of the facts based on the state court record.” The court
remarked that “[r]espondent's argument has one fundamental flaw: the standard of review
under . . . §2254 (both before and after the AEDPA), specifically relates to claims that were
adjudicated on the merits in state court, and does not affect the adequacy or independence of
a state court's procedural bar.” The court had previously held that Oklahoma's procedural bar
for failure to raise IAC issues on direct appeal did not qualify to bar federal relief because it
was “still evolving” and was therefore not “strictly or regularly followed.” 

40) Gomez v. Acevedo, 106 F.3d 192, 196 (7th Cir. 1997), cert. granted, judgment vacated sub
nom. Gomez v. DeTella, 522 U.S. 801 (1997) (remanding for reconsideration in light of
Lindh), opinion on remand, 1998 WL 60387 (7th Cir. Feb. 6, 1998) (unpublished).
Petitioner did not procedurally default his sufficiency of the evidence claim by failing to
present claim to Illinois Supreme Court after losing on the issue in the intermediate appellate
court on direct appeal because failure to present the claim was not an obstacle to state post-
conviction review.

41) Hornbuckle v. Groose, 106 F.3d 253, 256 (8th Cir. 1997), cert. denied, 522 U.S. 873 (1997). 
The court noted the existence of a split within the circuit over whether state court plain error
review is adequate to avoid procedural default and allow federal review. The panel declined
to resolve the split, but chose to follow Mack v. Caspari, 92 F.3d 637 (8th Cir. 1996), which
held that when a state court reviews for plain error, the federal court may likewise review for
plain error.

42) Liegakos v. Cooke, 106 F.3d 1381, 1385 (7th Cir. 1997). The court held new §2254(d)
inapplicable to all but one of petitioner’s claims because, although the state trial court rejected
the claims on the merits in collateral proceedings, the state appellate court relied entirely on
a state procedural default rule to deny his claims. This state default rule took effect after it
was too late for petitioner to comply and was therefore not sufficient to preclude adjudication
of the claims in federal court.

43) Sena v. New Mexico State Prison, 109 F.3d 652, 654 (10th Cir. 1997).  Petitioner’s failure
to appeal denial of his state habeas claim that he was incompetent to stand trial did not bar
federal review because petitioner did “not contend that the state deprived him of a procedural
right, but that it committed a fundamentally unfair act, depriving him of his substantive right
to due process.”
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44) Gretzler v. Stewart, 112 F.3d 992, 1002 (9th Cir. 1997), cert. denied, 522 U.S. 1081 (1998).
Petitioner’s IAC claim was not procedurally barred where state state court hearing petitioner’s
second PCR application “did not clearly set forth an independent and adequate state law basis
for rejecting the . . . claim, . . . chose to reach the merits of the claim, and did so by applying
federal law.”

45) Porter v. Gramley, 112 F.3d 1308, 1316 (7th Cir. 1997), cert. denied, 522 U.S. 1093 (1998).
The court rejected the state’s assertion that the state post-conviction court’s refusal to hear
a claim on res judicata grounds bars federal habeas review. The court explained that, “[w]hen
a state court invokes res judicata, it simply means that the state courts have already resolved
the matter and want nothing more to do with it. If state courts could, by simply shutting their
ears to litigants, preclude further review in the federal courts, few habeas petitioners (if any)
would ever make it to federal court.” 

46) Pope v. Netherland, 113 F.3d 1364, 1368 (4th Cir. 1997), cert. denied sub nom. Pope v.
Pruett, 521 U.S. 1140 (1997). Petitioner had not procedurally defaulted claim that he was
denied due process by the state supreme court’s application of a novel and unforeseeable rule
of law in his case where he “squarely raised the issue whether the evidence was insufficient
to convict him as a matter of law,” a claim which necessarily raises a due process challenge
to the conviction.

47) Binford v. Rhode, 116 F.3d 396, 399 (9th Cir. 1997). Federal review of petitioner’s IAC
claim and attack on his guilty plea “is barred only if a mandatory rule of state law precludes
[petitioner] from raising these claims at this date.” The court explained that, if petitioner “may
raise these claims in state court, then they are not barred from ultimate federal review, but
must first be exhausted in state court.”

48) Reyes v. Keane, 118 F.3d 136, 138 (2nd Cir. 1997).  Where “a claim is not raised in the trial
court and a procedural bar is among the grounds argued by the State on direct appeal, [the
Second Circuit] construe[s] an affirmance without opinion as resting on the procedural ground
where ‘[t]here is no good reason’ to believe that the [state appellate court’s] silence reflects
a decision on the merits.”

49) Gochicoa v. Johnson, 118 F.3d 440, 445 (5th Cir. 1997), cert. denied, 522 U.S. 1121 (1998).
 Defendant’s failure to object to admission of snitch’s out of court statements did not prevent
federal habeas court from considering Confrontation Clause claim where state courts did not,
on direct or collateral review, rely on adequate and independent state procedural bar to reject
petitioner’s claims, and state did not raise the waiver in habeas proceedings. The mere
existence of a procedural default, without reliance on it by the state court as an adequate and
independent reason for denying the claim, is not enough to foreclose federal review.

50) Beverly v. Walker, 118 F.3d 900, 902 (2nd Cir. 1997), cert. denied, 522 U.S. 883 (1997).
Petitioner’s failure to object to trial court’s instructions did not result in procedural bar where
state appellate court ruled on the merits of the claim without mentioning the possible default.

51) Brewer v. Marshall, 119 F.3d 993, 1002-1003 (1st Cir. 1997), cert. denied, 522 U.S. 1151
(1998).  State contemporaneous objection rule requiring defendant to make Batson objection
before jurors in question were actually excused did not unconstitutionally impede petitioner’s
ability to preserve the issue at trial such that a finding of procedural default on federal habeas
review of petitioner’s Batson claim was impermissible.
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52) Patrasso v. Nelson, 121 F.3d 297, 301 (7th Cir. 1997).  “Res judicata . . . is not a bar to
consideration of claims in a federal habeas action.”

53) Stokes v. Anderson, 123 F.3d 858, 860 (5th Cir. 1997), cert. denied, 522 U.S. 1134 (1998).
State statute requiring state supreme court to deny application to proceed on PCR motion
unless it appears from the face of the application that the claims are not procedurally barred
and that the claims present a substantial showing of denial of state or federal right could not
operate as procedural bar to federal review because the state court inquiry necessarily requires
some consideration of the merits of the applicant’s claims.

54) Banks v. Horn, 126 F.3d 206, 212-13 (3rd Cir. 1997).  The Third Circuit reversed the district
court’s determination that petitioner’s unexhausted claims were procedurally barred. Although
the district court was correct that petitioner’s claims did not meet the stated criteria for a
successive petition under Pennsylvania law, the possibility that the state courts would, as they
have several times in the past, make an exception to these rules in a capital case, required
dismissal of the federal petition as mixed in order to allow petitioner to attempt to exhaust his
claims in the state courts.

55) Lieberman v. Washington, 128 F.3d 1085, 1094 (7th Cir. 1997). The court of appeals
acknowledged the state appellate court’s decision to “ignore the State’s waiver argument, and
proceed[] on to [merits review of petitioner’s Doyle claim].” Notwithstanding the state court’s
refusal to decide the issue on independent state procedural grounds, the Seventh Circuit
determined that petitioner had waived the claim in state court, thereby entitling him only to
plain error review in federal court.    

56) Paradis v. Arave, 130 F.3d 385, 394 (9th Cir. 1997). In this capital case, petitioner
demonstrated cause and prejudice sufficient to overcome the procedural bar to his successive
Brady claim by showing that his subpoena for  documents squarely contradicting the trial
testimony of a crucial prosecution expert had been quashed prior to the evidentiary hearing
held in connection with his first federal habeas petition, and that these documents were not
revealed in response to his pretrial request for disclosure of favorable evidence. Under these
circumstances, the court concluded that petitioner “was prevented by outside factors from
bringing an earlier Brady claim based on [this] evidence . . .” 

57) Skipper v. French, 130 F.3d 603, 608, 610-13 (4th Cir. 1997).  In this North Carolina capital
case, the Fourth Circuit reversed the district court’s order dismissing all of petitioner’s claims
on the ground of procedural default. First, as to seven of the claims, the district court
erroneously found them barred based upon an order entered by the state court on collateral
review which purported to find a procedural default, but did so in a manner that was
unprecedented and had no basis in state law. Moreover, the state supreme court had
subsequently granted petitioner’s petition for certiorari, to which a copy of his application for
collateral relief was attached, and issued a summary order indicating that it had reviewed the
claims presented by the application and found petitioner was not entitled to relief. While the
language of the summary order was not explicit, the procedural context of the case and the
state supreme court’s historical practice in disposing of certiorari petitions challenging denials
of collateral relief both indicated that the court had reached the merits in this case. The Fourth
Circuit found that the district court’s dismissal of the seven claims which had been raised in
the state collateral challenge on the basis of procedural default was wrong both because the
bar relied upon by the lower state court was not adequate and independent, and because the
state supreme court obviously addressed the merits of the claims. Second, the remaining
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twenty-one claims presented in the federal petition were all raised and denied on the merits
by the state supreme court on direct appeal, which is sufficient to satisfy the exhaustion
requirement. The Fourth Circuit found that the district court’s failure even to look to the state
supreme court’s decision on direct appeal in resolving the question of  procedural default as
to these issues was erroneous, and concluded that none of these claims were procedurally
defaulted. The court vacated the district court’s dismissal and remanded for consideration of
all of petitioner’s grounds for relief.

58) Nguyen v. Reynolds, 131 F.3d 1340, 1346 (10th Cir. 1997).  The Tenth Circuit stated that
foreclosure of merits review of a claim due to procedural default “does not apply to
substantive mental competency claims” in federal habeas proceedings. Thus, otherwise
defaulted competency claims may be reviewed by a federal court even absent a showing of
cause and prejudice or miscarriage of justice. 

59) Williams v. Parke, 133 F.3d 971, 973 (7th Cir. 1998).  Petitioner’s claim regarding improper
substitution of a juror was not procedurally defaulted because, although the state appellate
court observed that petitioner waived the claim by not presenting the same ground on appeal
as he used in objecting at trial, that court went on to reach the merits of the issue; “thus,
because the state court did not clearly and expressly rely solely on the state procedural
grounds, [the federal court] may consider this claim.”  

60) Narvaiz v. Johnson, 134 F.3d 688, 692-93 (5th Cir. 1998), cert. denied, 524 U.S. 947
(1998).  Although petitioner arguably defaulted his claim by failing to object at trial and
failing to raise it on direct appeal, the Fifth Circuit reached the merits of the claim where the
state habeas court did not apply a procedural bar, and the state did not argue procedural
default in federal court.

61) Tankleff v. Senkowski, 135 F.3d 235, 247 (2nd Cir. 1998).  The court rejected the state’s
contention that petitioner’s claim based upon his absence from jury selection was procedurally
barred because he failed to object at trial. Because the claim was raised on direct appeal, with
the intermediate court stating that it had “examined the defendant’s remaining contentions and
[found] them to be without merit,” and the state’s highest court stating that “defendant’s
remaining contentions [are] either meritless or unpreserved,” the Second Circuit determined
that it was “unclear whether the [state court] rejected [the] claim because it was unpreserved
or because it was deemed meritless as a matter of federal constitutional law.” Therefore,
relying on Coleman v. Thompson, 501 U.S. 722 (1991), the court reached the merits. 

62) Snowden v. Singletary, 135 F.3d 732, 737 (11th Cir. 1998), cert. denied, 525 U.S. 963
(1998).  “Federal courts may apply state rules about procedural bars to conclude that further
attempts at exhaustion would be futile. This step should not be taken if there is a reasonable
possibility that an exception to the procedural bar may still be available to the petitioner.”

63) Smith v. Moore, 137 F.3d 808, 819 (4th Cir. 1998), cert. denied, 525 U.S. 886 (1998).  The
Fourth Circuit held that “a claim of incompetency to stand trial asserted for the first time in
a federal habeas petition is subject to procedural default.” Petitioner contended that a
competency claim can be raised at any time because, under Drope v. Missouri, 420 U.S. 162
(1975) and Pate v. Robinson, 383 U.S. 375 (1966), an incompetent defendant can not
knowingly and intelligently waive a judicial competency determination. The court rejected
this argument, explaining that, “[u]nlike waiver, which focuses on whether conduct is
voluntary and knowing, the procedural default doctrine focuses on comity, federalism, and
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judicial economy.”

64) Thatsaphone v. Weber, 137 F.3d 1041, 1046 (8th Cir.), cert. denied, 523 U.S. 1130 (1998).
Petitioner did not procedurally default his Miranda claim by failing to raise it in his state post-
conviction relief proceedings; the issue was properly preserved through petitioner’s motion
to suppress his statement, as to which the trial court held an evidentiary hearing, and through
his direct appeal.

65) Robertson v. Hanks, 140 F.3d 707, 709 (7th Cir. 1998), cert. denied, 525 U.S. 881 (1998).
The court rejected the state’s contention that petitioner’s claim was procedurally defaulted,
stating that “no procedural default occurs if the state appellate court’s alternative finding
constituted a finding on the merits,” and concluding that, in this case, the state appellate court
did reach the merits of petitioner’s otherwise arguably defaulted claim.

66) White v. Godinez, 143 F.3d 1049, 1053 (7th Cir. 1998).  The court referred to its decisions
in Boerckel v. O’Sullivan, 135 F.3d 1194 (7th Cir. 1998) and Gomez v. Acevedo, 106 F.3d 192
(7th Cir. 1997), the latter of which held that a state petitioner’s failure to include all of his
claims in a petition for leave to appeal to the Illinois Supreme Court on direct appeal does not
result in procedural default of the omitted claims for purposes of federal habeas review, and
then stated that, “[if the failure on direct appeal does not have that effect, then certainly a
similar failure at the post-conviction stage cannot.”

67) Jackson v. Shanks, 143 F.3d 1313, 1319 (10th Cir. 1998), cert. denied, 525 U.S. 950 (1998). 
The court stated that, “[w]here a state has raised and preserved the issue of procedural default,
federal courts generally do not review issues that have been defaulted in state court . . .,” and
found that, “[a]lthough the state argues that [petitioner]’s claim ineffective assistance of
counsel is . . . barred because he failed to raise the issue in his first state habeas petition, . .
. , the state court’s denial of his second state habeas petition was not based on that procedural
ground. We are not inclined to rely on a state procedural rule that the New Mexico courts did
not rely upon.”

68) Magouirk v. Phillips, 144 F.3d 348 (5th Cir. 1998) The court held that “a federal district
court may, in the exercise of its discretion, raise a habeas petitioner’s procedural default sua
sponte and then apply that default as a bar to further litigation of petitioner’s claims,” but
cautioned that the exercise of this discretion “must be founded upon the very same principles
of comity and judicial economy that undergird the procedural default doctrine.” 144 F.3d at
358. With regard to notice to the petitioner and an opportunity to be heard, the court stated
that “when a federal district court (rather than the state) sua sponte raises procedural default,
failure to provide the habeas petitioner with notice and a reasonable opportunity to present
argument against dismissal may, in a given case, constitute an abuse of discretion. We do not,
however, impose any per se rule requiring any particular form of notice or additional
argument.” 144 F.3d at 359. Later in the opinion, the court advised district courts that decide
to raise procedural default sua sponte to then “consider whether justice requires that the
habeas petitioner be afforded with notice and a reasonable opportunity to present briefing and
argument opposing dismissal.” 144 F.3d at 360.

Explaining application of its new rule, the court acknowledged that “[a] state’s
purposeful waiver may . . . pose an obstacle to sua sponte reliance upon a procedural default.”
144 F.3d at 359. Thus, “[w]here omission is a result of a purposeful or deliberate decision to
forgo the defense, the district court should, in the typical case, presume [the state’s] waiver
to be valid.” 144 F.3d at 359. However, “when the omission is inadvertent, federal interests
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may be more likely to justify a ‘fresh look’ at the omitted defense by the habeas court.” 144
F.3d at 359. Here, the court approved the district court’s sua sponte invocation of procedural
default because the state’s alleged waiver of the defense was merely “an inadvertent
byproduct of careless briefing,” and the court therefore could not conclude “that the state
intentionally waived reliance upon procedural default.” 144 F.3d at 360).

69) Rogers v. Howes, 144 F.3d 990, 993-94 (6th Cir. 1998).  Michigan Court Rule 6.508(D)(3),
promulgated in 1989 to prohibit grants of relief on claims that could have been raised on
direct appeal, did not constitute a procedural bar to consideration of petitioner’s claims arising
out of his 1965 murder conviction because the rule was not firmly established and regularly
followed at the time during which petitioner could have filed his direct appeal.

70) Reynolds v. Berry, 146 F.3d 345, 347 (6th Cir. 1998).  To determine that a procedural default
has occurred, the federal court “must find there is a state procedural rule that applies to the
petitioner’s claim, and the petitioner failed to comply with the rule.” Next, the court must
“determine whether the state courts actually enforced the state procedural sanction,” and
finally, whether the “state procedural forfeiture is an adequate and independent state ground
upon which the state can rely to foreclose review of the petitioner’s federal constitutional
claim.” The question of the adequacy of the state rule “is determined by examining the state’s
legitimate interests in the procedural rule in light of the federal interest in considering federal
claims.”

71) Kurzawa v. Jordan, 146 F.3d 435, 440 (7th Cir. 1998).  The court stated that, where a “State
does not explicitly or implicitly forego the waiver defense, [the court] may make sua sponte
inquiry into whether a procedural default is manifest ‘and decide whether comity and judicial
efficiency make it appropriate to consider the merits’ of the petitioner’s arguments.” (citation
omitted).

72) English v. Cody, 146 F.3d 1257, 1264 (10th Cir. 1998). The Tenth Circuit held that
Oklahoma’s procedural bar to all claims of ineffective assistance of counsel “will apply in
those limited cases meeting the following two conditions: trial and appellate counsel differ;
and the ineffectiveness claim can be resolved upon the trial record alone. All other
ineffectiveness claims are procedurally barred only if Oklahoma’s special appellate remand
rule for ineffectiveness claims  [allowing evidentiary hearings during direct appeal] is
adequately and evenhandedly applied.”

73) Boyd v. Thompson, 147 F.3d 1124, 1127 (9th Cir. 1998).  The panel held that “a habeas
court . . . should exercise its discretion to raise procedural default sua sponte if doing so
furthers” the interests of comity, federalism, and judicial efficiency. The court cautioned,
however, that a “habeas court must give a petitioner notice of the procedural default and an
opportunity to respond to the argument for dismissal.”

74) Moore v. Parke, 148 F.3d 705, 710 (7th Cir. 1998).  The court rejected the state’s argument
that petitioner procedurally defaulted his challenge to the state trial court’s finding that he was
an habitual offender. Relying on its decision in Liegakos v. Cooke, 106 F.3d 1381 (7th Cir.
1997), the court concluded that “when a rule changes the standard for collateral review based
on the failure to raise a claim on direct appeal, the default occurs at the time of the direct
appeal,” as opposed to the subsequent failure to comply with the new rule in collateral
proceedings.
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75) Ortiz v. Stewart, 149 F.3d 923, 931-32 (9th Cir. 1998), cert. denied, 526 U.S. 1123 (1999).
The panel rejected petitioner’s argument that Congress’ codification of procedural default in
Chapter 154, but not Chapter 153, excuses his procedural default in this non-Chapter 154
capital habeas proceeding, explaining that “Chapter 154 does not in any way suggest that in
passing AEDPA, Congress intended to abolish pre-AEDPA procedural default law or affect
its applicability with regard to states not governed by Chapter 154.” Next, the court found that
the district court did not err in deciding the question of procedural default by looking to a state
rule concerning waiver of claims that was not in place when he filed his first state post-
conviction petition. Under the former rule, a petitioner defaulted his claims only by
“knowingly, voluntarily and intelligently” deciding not to raise an issue, while the new rule,
implemented after petitioner filed his first petition, results in default whenever a litigant
waives a claim. Rejecting petitioner’s argument that the district court should not have looked
to the new rule to determine whether he had committed procedural default in state court, the
Ninth Circuit reasoned that “the district court simply determined that under the current rule,
Ortiz would now be precluded from presenting certain claims in state court,” and reiterated
its holding in Matias v. Oshiro, 683 F.2d 318, 321 (9th Cir. 1982) that “in cases where a claim
has not previously been brought in state court, the district court must consider whether the
claim could be ‘pursued by any presently available state remedy.’”[Editor’s note: See Moore
v. Parke, 148 F.3d 705 (7th Cir. 1998), supra, for a conflicting view of the point in time at
which the existence of a default should be determined]

76) Moore v. Reynolds, 153 F3d 1086, 1097 (10th Cir. 1998), cert. denied, 526 U.S. 1025
(1999).  The court refused to extend its decision in Brecheen v. Reynolds, 41 F.3d 1343 (10th
Cir. 1994), which held that a state law rule barring review of IAC claims not raised on direct
appeal could not support a defense of procedural default in federal habeas, to petitioner’s case
because petitioner, unlike the prisoner in Brecheen, did not raise his IAC claims until his
second state post-conviction relief application and thus committed a procedural default based
on an adequate state rule.

77) Jenkins v. Nelson, 157 F.3d 485, 491 (7th Cir. 1998), cert. denied, 527 U.S. 1039 (1999).
The Seventh Circuit rejected the state’s contention that petitioner’s challenge to the trial
court’s jury instruction was procedurally barred due to petitioner’s failure to lodge a
contemporaneous objection. After noting that the state court recognized petitioner’s failure
to object, but went on to consider the claim on the merits, the Seventh Circuit explained that
“[t]he state appellate decision . . . does not include an express statement detailing its reliance
on procedural default, nor does it state that the court is reaching the merits . . . only in the
alternative. Given this lack of a clear statement of intent by the state court, we conclude that
[petitioner’s jury] instruction claim is not procedurally barred.”

78) Chambers v. Bowersox, 157 F.3d 560, 565; 568-569 (8th Cir. 1998), cert. denied, 527 U.S.
1029 (1999). Petitioner’s ineffective assistance of appellate counsel claim was not
procedurally barred because petitioner raised the claim in his motion to the Missouri Supreme
Court to recall the mandate. At the time, claims of ineffective assistance of appellate counsel,
such as petitioner’s, were properly raised in this manner. See also Roe v. Delo, 160 F.3d 416,
418 (8th Cir. 1998) (same). However, the court found petitioner’s Lackey claim -- that his
execution after an extended period of time on death row constitutes cruel and unusual
punishment -- was procedurally barred because petitioner did not raise it properly in his
earlier litigation in state court. 

79) Workman v. Bell, 160 F.3d 276, 287 (6th Cir. 1998).  The Sixth Circuit rejected the state’s
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contention that petitioner’s ineffective assistance of appellate counsel claim was procedurally
defaulted as a result of his failure to raise the claim until his second application for post-
conviction relief. Acknowledging that petitioner did not raise the claim until his second state
application, the court nevertheless decided to reach the merits in light of the state post-
conviction court’s finding that the claim had been “previously determined,” and the state court
of appeals’ failure to address the issue in the appeal that followed. The Sixth Circuit explained
that, “[g]iven the lack of a clear statement of default, and the confusing nature of this issue’s
history, we shall address the merits . . .”

80) Johnston v. Singletary, 162 F.3d 630, 643 n.11 (11th Cir. 1998), cert. denied sub nom.
Johnson v. Moore, 528 U.S. 883  (1999).  The Eleventh Circuit reaffirmed its practice of
reaching the merits of a habeas petitioner’s claim where the “particular phrasing of the [state]
court’s decision leaves ambiguous whether the [state] court rejected [the] claim on the merits
or due to a procedural bar.” Here, the ambiguous portion of the state court’s decision stated
that several of petitioner’s claims were “‘without merit or . . . procedurally barred because
they have been or should have been raised on direct appeal.’”

81) Windham v. Merkle, 163 F.3d 1092, 1101 (9th Cir. 1998).  The Ninth Circuit raised sua
sponte the question of petitioner’s procedural default of his claim that the state violated the
Equal Protection Clause by discriminating on the basis of gender during jury selection. The
court explained that “this is an appropriate case to exercise . . . discretion to decline to permit
a defendant, represented by counsel at trial, to fail to raise an issue before the trial judge,
await the outcome of the jury’s deliberations, and then seek federal habeas corpus relief, after
the state’s highest court has declined to reach the merits of his . . . claim because it is
procedurally barred by state law. . . . We cannot participate in this form of ‘sandbagging’ a
state’s judicial system.” However, because the state never raised the procedural default issue,
and petitioner therefore “did not have the opportunity to attempt to persuade the district court
of the case for his default and any prejudice that may have flowed from the constitutional
deprivation,” the court remanded the case to the district court for consideration of the
presence of cause and prejudice.

82) Yeatts v. Angelone, 166 F.3d 255, 261-262 (4th Cir. 1999), cert. denied, 526 U.S. 1095
(1999).  The Fourth Circuit held that “a federal court possesses the authority, in its discretion,
to decide a petitioner’s claim on the basis of procedural default despite the failure of the state
to properly preserve procedural default as a defense . . .” “In determining whether it should
exercise its discretion to notice a petitioner’s procedural default,” the court continued, a
federal habeas court “should be guided by the interests of comity and judicial efficiency that
support the consideration of this issue despite the failure of the state to preserve or present the
issue properly.” Quoting the Fifth Circuit’s decision in Magouirk v. Phillips, 144 F.3d 348
(5th Cir. 1998), the court explained that, in exercising its discretion to recognize a default
under these circumstances, a federal habeas court “should consider whether justice requires
that the habeas petitioner be afforded notice and a reasonable opportunity to present briefing
and argument opposing dismissal,” and “should take into consideration whether the failure
of the state to raise the matter of procedural default in a timely manner was intentional or
inadvertent . . ..” Here, the Fourth Circuit concluded that recognizing petitioner’s procedural
default was proper in light of the state’s representations that its failure to raise the defense
earlier was “unintentional.”

83) Walker v. Ward, 167 F.3d 1339, 1344-1345 (10th Cir. 1999), cert. denied sub nom. Walker
v. Edmondson, 528 U.S. 987 (1999).  The court expressed its agreement “with the Ninth
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Circuit that ‘the proper time for determining whether a procedural rule was firmly established
and regularly followed is “the time of [the] purported procedural default.”’” (citations
omitted). The court explained that “[a] defendant cannot be expected to comply with a
procedural rule that does not exist at the time, and should not be deprived of a claim for
failing to comply with a rule that only comes into being after the time for compliance has
passed.”); see also Rogers v. Gibson,, 1999 WL 203188 at *10 (10th Cir. April 12, 1999)
(to be reported at 173 F.3d 1278) (relying on and reaffirming Walker v. Ward and
concluding that a 1995 change in Oklahoma procedural rules could not be relied upon to
support a finding that petitioner defaulted his Cooper v. Oklahoma claim by failing to raise
it in his 1993 direct appeal);  James v. Gibson, 211 F.3d 543 (10th Cir. 2000) (similar). 

84) West v. Gibson, 1999 WL 339702 at *3 (10th Cir. May 28, 1999) (unpublished).  Citing
Barnett v. Hargett, 174 F.3d 1128 (10th Cir. 1999), the court held that although Oklahoma’s
refusal to consider petitioner’s Cooper v. Oklahoma challenge to the standard of proof used
at his 1991 competency hearing “rests on an ‘independent’ state procedural ground,” that
ground is nevertheless “not an adequate one under the circumstances of this case since [the
rule requiring petitioner to have raised his Cooper claim in his pre-Cooper direct appeal] was
not firmly established and regularly followed at the time of [petitioner’s] purported default
in 1991.”

85) Crivens v. Roth, 172 F.3d 991, 993 n.1 (7th Cir. 1999).  Petitioner demonstrated “cause” for
his failure to present his Brady claim to the Illinois state courts by establishing that the
evidence supporting that claim was wrongfully withheld by the state until such time as
“Illinois’ strict res judicata rules would almost certainly [have] bar[red]” any effort to have
the claim heard in state court. The court’s subsequent finding that petitioner was prejudiced
by the state’s failure to disclose the impeachment evidence also satisfied the “prejudice”
prong of the cause-and-prejudice showing necessary to overcome the procedural default. 

86) Simpson v. Matesanz, 175 F.3d 200, 212 (1st Cir. 1999), cert. denied, 528 U.S. 1082 (2000).
In reversing the district court’s decision granting habeas relief, the First Circuit read the
Supreme Court’s decision in Bousley v. United States, 523 U.S. 614 (1998), as making it
“clear that if an issue has been decided adversely to an argument in the relevant jurisdiction,
and the argument is not made for that reason, that is insufficient reason to constitute cause for
a procedural default.” In a later discussion, the court “assume[d] arguendo that the familiar
Reed [v. Ross, 468 U.S. 1 (1984)] unavailability standard is still good law,” but noted that it
is “subject to Bousley’s caveat that an argument is not unavailable simply because it has been
rejected by a higher court in a different case.”

87) Gosier v. Welborn, 175 F.3d 504, 507 (7th Cir. 1999), cert. denied sub nom. Gosier v. Page, 
528 U.S. 1006 (1999).  Petitioner’s failure to challenge his competency to stand trial on direct
appeal did not bar federal review of the claim despite the state supreme court’s express
reliance on that waiver in denying relief on the claim in collateral proceedings.  As the
Seventh Circuit explained, “both before and after [petitioner’s] case the Supreme Court of
Illinois flatly stated that claims of incompetence to stand trial need not be raised on direct
appeal. . . . [T]here appear to be incompatible lines of authority, cases that do not cite each
other, let alone establish a rule-and-exception framework. * * * A defendant reading the state
court’s opinions would not think it necessary to raise this issue on direct appeal, and the
forfeiture doctrine therefore does not bar collateral review in federal court.”

88) Restrepo v. Kelly, 178 F.3d 634, 642 (2nd Cir. 1999).  Reversing the district court’s
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dismissal, the Second Circuit held that, if proven at an evidentiary hearing, petitioner’s
allegations that direct appeal counsel failed to follow his instructions to file notice of appeal
and then gave petitioner false assurances that notice of appeal had been filed would establish
cause and prejudice sufficient to overcome the state court ruling that petitioner had defaulted
his right to direct appeal by failing to timely move for an extension of time in which to appeal. 

89) Hooks v. Ward, 184 F.3d 1206 (10th Cir. 1999).  Relying on Kimmelman v. Morrison, 477
U.S. 365 (1986), the Tenth Circuit remanded this Oklahoma capital case for a determination
of whether Oklahoma’s procedural bar to ineffective assistance of counsel claims raised for
the first time in state post-conviction proceedings is adequate to bar federal habeas review.
Having concluded that the claims alleged by the state to be procedurally barred on this basis
“required further development of the record,” the court instructed the district court to focus
on the second “imperative[]” of Kimmelman: “providing a procedural mechanism whereby
a petitioner can adequately develop the factual basis of his claims of ineffectiveness” during
direct appeal proceedings. 184 F.3d at 1214.  The court further held, contrary to the approach
used by the Fifth Circuit, see Stokes v. Anderson, 123 F.3d 858, 860 (5th Cir. 1997), that “the
state bears the burden of proving the adequacy of a state procedural bar in order to preclude
federal habeas review.” 184 F.3d at 1217.  The court based this determination on the fact that
“[t]here is no doubt that ‘state-court procedural default . . . is an affirmative defense,’” and
on its belief that “the state is undoubtedly in a better position to establish the regularity,
consistency and efficiency with which it has applied [the rule in question] in the past . . . than
are habeas petitioners, who often appear pro se . . ..” 184 F.3d at 1217.  The court did,
however, go on to place on petitioner the burden of “put[ting] the adequacy of the state
procedural bar at issue before the state is required to come forward with its proof.” 184 F.3d
at 1217.  The court explained: “Once the state pleads the affirmative defense of an
independent and adequate state procedural bar, the burden to place that defense in issue shifts
to the petitioner. This must be done, at a minimum, by specific allegations by the petitioner
as to the inadequacy of the state procedure. The scope of the state’s burden of proof thereafter
will be measured by the specific claims of inadequacy put forth by the petitioner.”  184 F.3d
at 1217.  Here, the court excused petitioner’s failure to have made the specific allegations
required under the decision in this case, given the reliance of the parties on Brecheen v.
Reynolds, 41 F.3d 1343 (10th Cir. 1994), in effect at the time of the district court proceedings
(but later modified in English), which had declared the procedural rule in this case insufficient
to preclude federal habeas review.

90) Moore v. Ponte, 186 F.3d 26, 32-33 (1st Cir. 1999), cert. denied, 528 U.S. 1053 (1999).
Petitioner’s failure to object to the burden-shifting malice instruction given at his 1976 trial
did not result in a procedural default sufficient to bar federal review because the
Massachusetts courts have been inconsistent in their application of the contemporaneous
objection rule in such cases. The First Circuit explained: “In contrast to their treatment of
challenges to jury instructions on reasonable doubt, Massachusetts courts have chosen to
waive the contemporaneous objection requirement when reviewing challenges to erroneous
jury instructions on malice which were given before the Supreme Court announced its
decision in Sandstrom v. Montana.”

91) Bledsue v. Johnson, 188 F.3d 250, 255-256 (5th Cir. 1999).  The court found that the state’s
express statement in its answer to petitioner’s §2254 petition “that Bledsue has sufficiently
exhausted his state remedies” resulted in waiver of its contention on appeal that petitioner’s
failure to present his sufficiency of the evidence claim for discretionary review on direct
appeal resulted in procedural default: “the state has waived any independent exhaustion
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argument, as well as the exhaustion argument included within the doctrine of procedural
default . . .”

The court also found that the Texas Court of Criminal Appeals’ one line denial of
petitioner’s second state habeas petition (“Application denied without written order”) was a
merits ruling, and therefore did not create a procedural bar to federal review.  Although the
circumstantial evidence was conflicting -- on one hand, the state court generally refuses to
hear claims like the one presented by petitioner on collateral review, but on the other, the state
court has said that “denied” indicates a merits ruling -- the Fifth Circuit concluded that, under
Coleman v. Thompson, the absence of a clear statement of the state court’s intent to deny the
petition on procedural grounds required that its ruling be treated as a merits adjudication. 
Citing Ylst v. Nunnemaker, the Fifth Circuit found additional support for this conclusion by
“looking through” to the direct appeal decision of the intermediate state appellate court, which
denied petitioner’s claim on the merits.

92) Phoenix v. Matesanz, 189 F.3d 20, 26 (1st Cir. 1999).  The court held that the decision of
a single “gatekeeper” justice of the New Hampshire Supreme Judicial Court that petitioner’s
ineffective assistance claim was not “substantial” constituted a decision on the merits for
purposes of determining whether the state courts’ denial of relief rested on an adequate and
independent state ground.  The court reached this conclusion despite a finding by the lower
court that the claim had been waived, explaining that the single justice “expressly determined
that the ineffective assistance claim lacked substance, thus reaching its merits . . .,” and that
“for the single justice to have determined that [petitioner’s] ineffective assistance claim
lacked merit, we can only assume that he examined it under the relevant federal as well as
state standard.”

93) Hull v. Kyler, 190 F.3d 88, 100-109 (3rd Cir. 1999).  The Third Circuit found that the
Pennsylvania courts had waived the procedural default created by petitioner’s state post-
conviction counsel’s failure to timely appeal the denial of petitioner’s application for state
post-conviction relief.  Petitioner’s first federal habeas petition was dismissed to allow
petitioner to attempt to obtain such a waiver from the state courts on the ground that post-
conviction counsel had been ineffective in failing to perfect petitioner’s appeal.  The state trial
court initially granted petitioner that waiver, thereby permitting him to seek leave to appeal
nunc pro tunc.  The state initiated an appeal of that ruling, but failed to file a brief, resulting
in dismissal of the appeal; additionally, the state trial court later issued a “supplemental order”
purporting to deny petitioner’s request for a waiver, but it did so after it had been divested of
jurisdiction by the state’s appeal of its earlier order granting the waiver, thereby rendering the
supplemental order a nullity.  Petitioner’s request for leave to pursue his appeal nunc pro tunc
thus survived, and was eventually denied without comment. Based upon all of these
circumstances, the Third Circuit concluded that the state courts had waived petitioner’s
original procedural default, thereby permitting federal review of the merits of his ineffective
assistance of counsel claim.  See also Veal v. Myers, 126 F.Supp.2d 932 (E.D.Pa. 2000)
(applying Hull to reject state’s claim of procedural default in similar circumstances).

94) Jackson v. Johnson, 194 F.3d 641, 652 (5th Cir. 1999), cert. denied, 529 U.S. 1027 (2000).
The Fifth Circuit declined to exercise its discretion to raise an arguable procedural bar where
“the state did not file any briefs during the state habeas proceedings, so it could not have
raised the procedural bar in the state courts; the state did not raise the defense in the district
court; and it has not done so in this court.” Raising the bar under these circumstances would
be improper because petitioner “had no notice that procedural bar would be an issue under
consideration, and therefore, no reasonable opportunity to argue [against its application].”
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95) White v. Schotten, 201 F.3d 743, (6th Cir. 2000), cert. denied sub nom. Bagley v. White, 
531 U.S. 940 (2000).  Petitioner established cause for the procedural default arising from his
failure to comply with the Ohio time limit for moving for reconsideration of the state appellate
court’s denial of relief on direct appeal, by demonstrating that his appointed appellate counsel
missed that deadline.  The court explained:  “[T]he reason the application for reopening was
filed three years late was the failure of his attorney to file that pleading in compliance with
the rule. * * * ¶ Without question, an attorney’s failure or refusal to abide by established time
deadlines in handling a client’s appeal is conduct falling below the minimal standards of
competency that federal case law has imposed upon counsel to satisfy constitutional
safeguards.”

96) Park v. California, 202 F.3d 1146, 1152-1153 (9th Cir. 2000), cert. denied, 531 U.S. 918
(2000). Petitioner’s claims were not procedurally barred due to non-compliance with
California’s “Dixon rule” requiring record-based claims to be raised on direct appeal, because
one of the exceptions to that rule in existence at the time of petitioner’s state court
proceedings – allowing review of a claim involving “fundamental constitutional error” –
“encompassed consideration by the [state] court of the merits of federal constitutional
questions,” and was therefore not independent of federal law. See also Washington v.
Cambra, 208 F.3d 832, 834 (9th Cir. 2000) (citing Park) (“the Dixon rule is not independent
of federal law and does not preclude federal habeas review where the petitioner asserts the
denial of a federal constitutional right”).  

97) Burket v. Angelone, 208 F.3d 172, 184 (4th Cir.), cert. denied, 530 U.S. 1256 (2000). 
Noting its “uncertain[ty] as to the true scope of” the rule in Anderson v. Warden, 281 S.E.2d
885 (Va.1981) (restricting collateral challenges to truth and accuracy of defendants statements
concerning performance of court-appointed counsel and voluntariness of guilty plea), upon
which the state courts relied in refusing to reach the merits of petitioner’s conflict of interest
claim, the Fourth Circuit declined “to apply it in this case,” choosing instead to consider and
deny the claim on the merits. See also Royal v. Taylor, 188 F.3d 239 (4th Cir.), cert. denied,
528 U.S. 1000 (1999) (similar).

98) Franklin v. Hightower, 215 F.3d 1196, 1200 (11th Cir. 2000), cert. denied, 532 U.S. 1009
(2001). The court upheld the district court’s determination that petitioner’s claim was
procedurally barred.  Analyzing this issue, which involved a belated challenge to an old
conviction used to enhance petitioner’s current sentence on a subsequent conviction, the court
noted that the Seventh Circuit permits federal review of the earlier conviction even when state
court review is procedurally barred.  Rejecting this approach, however, the court instead
agreed with the Fifth Circuit’s view “that the ‘Supreme Court in Coleman[ v. Thompson]
intended the independent and adequate state ground doctrine to encompass all federal habeas
cases including those in which a prisoner challenges a prior conviction that has subsequently
been used to enhance a prisoner’s sentence.’” (quoting Moore v. Roberts, 83 F.3d 699, 703
(5th Cir. 1996)). 

99) Beavers v. Saffle, 216 F.3d 918, 923-924 (10th Cir. 2000).  Petitioner’s ineffective assistance
of counsel claim, which was raised in the Oklahoma courts via a “Petition for an Appeal Out
of Time,” was not procedurally barred since the state courts treated that petition as an
application for state post-conviction relief, and denied it without comment. 

100) St. Pierre v. Cowan, 217 F.3d 939, 948 (7th Cir. 2000).  The Seventh Circuit held that the
Illinois Supreme Court’s order accepting petitioner’s purported waiver of his right to seek
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state post-conviction relief from his convictions and death sentence could not serve as a basis
for finding claims that would have been adjudicated in state post-conviction proceedings
procedurally barred from federal review.  Petitioner had vacillated numerous times concerning
his desire to waive further review, and the state supreme court’s acceptance of a letter from
him asking to forego further review “does not meet the standards for waiver that the Supreme
Court established in” Gilmore v. Utah, 429 U.S. 1012 (1976), and Demosthenes v. Boal, 495
U.S. 731 (1990) (per curiam).  “And if the waiver was not effective,” the court concluded, “it
cannot serve as the basis of a finding of procedural default . . .”  In reaching these
conclusions, the court observed that “it is indisputable that the Constitution does require a
waiver that literally carries with it life-or-death consequences to be made knowingly and
intelligently.” 

101) Roberts v. Sutton, 217 F.3d 1337, 1340-1341 (11th Cir. 2000).  The Eleventh Circuit vacated
the district court’s order finding petitioner’s claims procedurally defaulted based on his
alleged failure to ensure transmission of the record to the state appellate court following the
denial of state collateral relief.  The court found “cause” for petitioner’s default based on
documents in the record indicating that petitioner had been informed in writing by the clerk
of court that the record had been transmitted to the state court.  From this, the court concluded
that “[w]hatever the reason for this default, . . . there is nothing in the record to suggest that
[petitioner] was responsible for whatever the problem was with the record in the state
appellate court.”  The court therefore remanded the case to allow the district court to
determine whether petitioner could also demonstrate prejudice.

102) Spence v. Superintendent, Great Meadow Correctional Facility, 219 F.3d 162, 171-172
(2nd Cir. 2000).  In the course of granting relief on petitioner’s procedurally defaulted due
process claim, the Second Circuit held that “the actual innocence exception applies to the
sentencing phase of a noncapital trial.”  Explaining its application to cases like this one, the
court stated:  “Where a sentencing court relies on the commission of an act subsequent to trial
or to a guilty plea as grounds for raising the defendant’s sentence for the original conviction,
a petitioner may properly challenge the conclusion that he committed the subsequent act on
the ground that he was actually innocent of it.  Giving petitioner an opportunity to make this
showing on collateral review, even if procedurally defaulted on direct review, will prevent a
quintessential miscarriage of justice:  a person being punished for an act he did not commit.” 

103) Baker v. Corcoran, 220 F.3d 276, 291 (4th Cir. 2000), cert. denied, 531 U.S. 1193 (2001). 
Addressing petitioner’s claims for relief in this Maryland capital case, the court held that
claims presented to the state courts for the first time in petitioner’s motion to reopen his PCR
proceedings were properly exhausted and not procedurally defaulted.  The court explained
that “Maryland law plainly establishes a right to raise new claims in a motion to reopen a
previous PCR proceeding.  Indeed, . . . a motion to reopen is the statutorily prescribed
mechanism for doing so.  That the PCR court possesses discretion to decline to review such
claims does not mean that they are unexhausted.”  Although it found that the state court in this
case chose not to review petitioner’s claims, and that “the summary denial of the motion to
reopen did not articulate the basis for the rejection of [petitioner’s] claims,” the Fourth Circuit
nevertheless concluded that the federal review of the claims was governed by §2254(d).  The
court’s decision does not explain how §2254(d)’s “adjudicated on the merits” requirement
may have been satisfied by the state court’s action.  

104) Barrientes v. Johnson, 221 F.3d 741, 779-780 (5th Cir. 2000), cert. dismissed, 531 U.S.
1134 (2001).  The court determined that petitioner’s prosecutorial misconduct claim, though

Procedural Default  635 -- CTA



arguably defaulted due to petitioner’s failure to raise it on direct appeal, was nevertheless
“adjudicated on the merits” in state habeas proceedings.  Applying the three-part inquiry
described in Jackson v. Johnson, 194 F.3d 641, 651 (5th Cir. 1999), the court noted that
although Texas courts in similar situations have found claims like petitioner’s waived, in this
case the state defended against petitioner’s claim only on the merits, and the state court’s
summary denial of relief “does not suggest reliance on procedural grounds.”

105) Manning v. Foster, 224 F.3d 1129, 1134 (9th Cir. 2000).  Petitioner established “cause” to
overcome the default flowing from his failure to pursue his ineffective assistance of counsel
claim in state post-conviction proceedings by demonstrating that his trial counsel interfered
with his right to pursue such relief by advising him that his only avenue for obtaining relief
from counsel’s failure to perfect his direct appeal was the filing of a motion for a reduction
of sentence with the trial court. The court distinguished this case from those in which a
petitioner alleges ineffective assistance of post-conviction counsel as “cause,” explaining that
here, petitioner “is arguing that he was denied access to habeas proceedings because his
lawyer interfered with his right to petition.”  The court continued:  “In this case, there was a
clear conflict between [petitioner’s] interest in presenting and prevailing in his ineffective
assistance claim and [counsel’s] interest in protecting himself from the damage such an
outcome would do to his professional reputation and from exposure to potential malpractice
liability or bar discipline.”  The court therefore held that petitioner “may assert as cause for
his procedural default the actions of his attorney which, even though not constitutionally
defective, were not attributable to him because they were both unauthorized and tainted by
a conflict of interest.”

106) Braun v. Powell, 227 F.3d 908, 913-916 (7th Cir. 2000), cert. denied, 531 U.S. 1182 (2001). 
Petitioner ‘s escape during the pendency of the direct appeal of her 1976 Wisconsin murder
conviction did not result in procedural default of her constitutional challenges to that
conviction for purposes of federal habeas review.  At the time she escaped, thereby
abandoning her direct appeal, Wisconsin law permitted constitutional claims not raised on
direct appeal to be raised in state collateral review.  Additionally, although Wisconsin
recognized the “fugitive disentitlement doctrine” at the time of petitioner’s escape, the state
court decision adopting that doctrine expressly rested its holding on narrow factual grounds
that differed from petitioner’s circumstances.  Therefore, petitioner would not have been on
notice that the doctrine would apply to bar her constitutional claims after she was recaptured,
and could not be relied upon as an adequate state ground barring federal habeas review.

107) Wilkinson v. Cowan, 231 F.3d 347, 351-352 (7th Cir. 2000).  Petitioner’s ineffective
assistance of counsel claim was not procedurally barred where, although appellate counsel
withdrew from the appeal of the denial of post-conviction relief on that and other claims
without filing any merits briefing, the state appellate court “affirmed the dismissal” of
petitioner’s post-conviction application “after a ‘careful[] review[] [of] the record.’” (quoting
state appellate court’s order).  “This,” the Seventh Circuit observed, “can only be understood
as a merits-based decision . . .”  The court went on to reiterate that “[w]hat matters is that
[petitioner] made the claim in his post-conviction petition, that the appellate court undertook
a ‘careful review’ of the record on its own without soliciting merits briefing from [petitioner],
and affirmed the dismissal of his petition.”  

108)  Gonzales v. Elo, 233 F.3d 348, 354 (6th Cir. 2000), cert. denied, 532 U.S. 980 (2001).  The
Michigan state courts refused to consider petitioner’s ineffective assistance of counsel claim
due to his  non-compliance with a state rule requiring prisoners to present all available claims
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at the first opportunity.  The Sixth Circuit, however, determined that petitioner’s claim could
be reviewed on the merits in federal habeas corpus, reasoning that because the rule relied
upon by the state courts was not in existence at the time of his direct appeal, petitioner
“cannot be deemed to have been . . . apprised” of the rule’s existence at the time of his direct
appeal, nor did he have the opportunity to “tailor[] his appeal to include” the claim in order
to comply with the rule.

109)   Fama v. Commissioner of Correctional Services, 235 F.3d 804, 810-811 (2nd Cir. 2000). 
The court held that “when a state court uses language such as ‘[t]he defendant’s remaining
contentions are either unpreserved for appellate review or without merit,’ the validity of the
claim is preserved and is subject to federal review.  When it uses such language, the state
court has not adequately indicated that its judgment rests on a state procedural bar, . . . and
its reliance on local law is not clear from the face of the court’s opinion.”   In footnote 4,
however, the court was careful to note that this holding does not conflict with its earlier
decisions establishing that “where a state court says that a claim is ‘not preserved for appellate
review’ and then ruled ‘in any event’ on the merits, such a claim is not preserved.”

110) Hoffman v. Arave, 236 F.3d 523 (9th Cir. 2001), cert. denied, 534 U.S. 944 (2001). 
Applying the principle that “if a state procedural rule frustrates the exercise of a federal right,
that rule is ‘inadequate’ to preclude federal courts from reviewing the merits of a federal
claim,” the Ninth Circuit held that the version of Idaho’s “forty-two day rule” under which
petitioner’s case was decided by the state courts could not bar federal habeas review of his
ineffective assistance of counsel claims.  That rule, which the Ninth Circuit characterized as
“uniquely harsh,” 236 F.3d at 534, required death-sentenced prisoners to file all challenges
to their convictions and sentences within forty two days of entry of judgment imposing the
death penalty – including ineffective assistance of counsel claims – without regard to whether
the prisoner continued to be represented by trial counsel, or even whether or not counsel had
access to the trial transcript.  See 236 F.3d at 532-535.  Because petitioner’s allegations of
ineffectiveness “required investigation outside of the record at trial,” the Ninth Circuit
concluded, the Idaho rule “effectively prevented [petitioner] from timely raising his . . .
claims.”  236 F.3d at 535-536.

111) Doan v. Brigano, 237 F.3d 722, 728 (6th Cir. 2001).  The Sixth Circuit rejected the state’s
contention that the state court’s denial of petitioner’s jury misconduct claim based on Ohio
Evid. R. 606(B) constituted an adequate and independent state ground barring federal review. 
The court held instead that the Ohio evidence rule (codifying the “aliunde rule” prohibiting
impeachment of a jury verdict) could not constitute an adequate and independent state ground
to support the state court’s decision because that decision “clearly depends upon whether the
[evidence] Rule conflicts with the guarantees of the U.S. Constitution. . . . If Ohio Evid. R.
606(B) is contrary to the U.S. Constitution, it may not serve as the basis for the state court[’s]
judgment.”  The court went on to hold that the state court’s application of the Ohio evidence
rule – which differs from Federal Rule 606(b) by requiring that testimony about a jury’s
consideration of extraneous information be verified by a source external to the jury – was
“‘contrary to’ clearly established Supreme Court precedent.  The court explained:  “Ohio Rule
606(B), by refusing to allow consideration of evidence of the improper juror experiment in
this case, fails to protect adequately [petitioner’s] constitutional right to a fair trial.  The state
court's use of this rule to decide [petitioner’s] constitutional claim is ‘contrary to’ clearly
established Supreme Court precedent recognizing the fundamental importance of this right.’” 
Turning to the question of prejudice, however, the court found that although the jury’s
exposure to one juror’s report of her unauthorized experiment was constitutional error, that
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error was harmless.  

112) Romano v. Gibson, 239 F.3d 1156, 1168-1169 (10th Cir. 2001), cert. denied, 534 U.S. 1036
(2001).  The Tenth Circuit panel held that the court of appeals can consider a state’s
procedural defense that was rejected by the district court “even though respondent did not
separately appeal the district court’s determination.”  Acknowledging a conflict on this point
in the court’s previous cases, the panel further noted that it had submitted its “determination”
of the issue “to the entire en banc court, which agrees.” 

113) Mickens v. Taylor, 240 F.3d 348, 356-357 (4th Cir. 2001) (en banc), aff’d, 535 U.S. 162
(2002).  The fact that petitioner was able to discover the facts underlying his conflict of
interest claim “only through a [juvenile court] clerk’s mistake” in allowing federal habeas
counsel to see restricted files constituted “cause” necessary to overcome failure to raise the
conflict claim in state court.  As to prejudice, the court indicated that while a petitioner must
ordinarily show “actual prejudice” to overcome procedural default, the presumption of
prejudice embodied in the Supreme Court’s conflict of interest cases would be applied in
determining petitioner’s ability to overcome the default of his conflict claim.

114) Abdullah v. United States, 240 F.3d 683, 686 (8th Cir. 2001), cert. denied, 534 U.S. 923
(Oct. 1, 2001).  The panel majority held that petitioner, who was represented by retained
counsel, procedurally defaulted his concededly meritorious Bailey v. United States claim
where petitioner raised the claim himself by way of a pro se motion, which was returned to
petitioner’s counsel (apparently without petitioner’s knowledge), who did not himself refile
the claim on petitioner’s behalf.  The court explained:  “[petitioner’s] pro se attempt to
challenge his conviction based on Bailey was insufficient to preserve our review of the claim.
It was not properly raised before or ruled upon by the district court, and we find no unfairness
or injustice in our conclusion that the claim was waived. A district court has no obligation to
entertain pro se motions filed by a represented party.”

115) Lambright v. Stewart, 241 F.3d 1201, 1203-1206 (9th Cir. 2001), cert. denied sub nom
Stewart v. Lambright, 534 U.S. 1118 (2002).  The Ninth Circuit panel rejected the district
court’s determination that petitioner’s ineffective assistance of counsel claims were
procedurally barred for two reasons.  First, the procedural requirement relied upon by the state
– that petitioner was required to raise his ineffective assistance of counsel claims on direct
appeal, notwithstanding their reliance on evidence outside the trial record –  was not clearly
established at the time of petitioner’s direct appeal.  Second, the state post-conviction court’s
order finding these claims defaulted “did not clearly invoke a procedural default rule,” but
instead “contains mixed and inconsistent findings of preclusion [(i.e. res judicata)] and
waiver.” “By invoking two contradictory arguments,” the Ninth Circuit concluded, “the state
court failed to make a clear finding of procedural default and federal review is not barred.”

116)  Finley v. Johnson, 243 F.3d 215, 221 (5th Cir. 2001).  The Fifth Circuit held that petitioner
made a showing of actual innocence sufficient to satisfy the miscarriage of justice exception
and overcome the procedural default of his Brady claim.  Petitioner was convicted of
aggravated kidnapping after a jury trial at which he raised the defense of “necessity,”
contending that he had to kidnap the victim to prevent him from doing harm to his own wife
and daughter, whom he had stated his intention to kill. Petitioner’s Brady claim centered on
the suppression of a restraining order against the victim secured by the prosecution two days
after the kidnapping on the basis of claims of sexual assault and domestic violence.  Noting
that the restraining order evidence “would have significantly bolstered [petitioner]’s necessity
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defense” while undermining the prosecution’s “ability to argue that there was ‘no way’ th[e]
[victim] posed any . . . threat to his family . . .,” the court concluded that “[i]f the jury had
heard this evidence, there is at least a reasonable probability that they would have rejected”
the prosecution’s theory.  From there, the court concluded that petitioner was entitled to
merits review of his defaulted Brady claim.

117) LaCrosse v. Kernan, 244 F.3d 702, 705-706 (9th Cir. 2001).  The Ninth Circuit held that
prior to the 1998 decision in In re Robbins, 959 P.2d 311 (Cal. 1998), the California Supreme
Court’s determinations of whether a particular claim was subject to an “untimeliness bar”
involved an “antecedent ruling on federal law” before the state court could conclude that the
claim failed to satisfy the rule’s “constitutional error” exception.  Thus, at the time of its 1996
decision in petitioner’s case, “the California Supreme Court had not ‘ma[de] clear that it [was]
resting its decision denying relief on an independent and adequate state ground.’” 
“Therefore,” the Ninth Circuit concluded, “we must ‘presume[] that the state denial was based
at least in part upon federal grounds.’” See also Morris v. Woodford, 229 F.3d 775, (9th Cir.
2000) (applying LaCrosse). 

118) United States v. Sanders, 247 F.3d 139, 147 n.5 (4th Cir. 2001), cert. denied sub nom.
Sanders v. United States, 534 U.S. 1032 (2001).  In this §2255 case, the court rejected
petitioner’s argument that the futility of raising his Apprendi claim on direct appeal – which
would have occurred before Apprendi was decided – constituted cause to overcome his default
of that claim.  In footnote 5, the court remarked that “[a]s Bousely . . . and Engle v. Isaac . .
. indicate, in order to show cause, the defendant must raise any constitutional claims on direct
review even if doing so may seem futile in light of existing precedent.”

119) Petrocelli v. Angelone, 248 F.3d 877, 888 (9th Cir. 2001).  The Ninth Circuit reversed the
district court’s determination that several of petitioner’s claims were procedurally defaulted
as a result of his failure to raise them in his first Nevada state court post-conviction relief
application.  Citing its decision in McKenna v. McDaniel, 65 F.3d 1483 (9th Cir. 1995), the
Ninth Circuit held that Nevada’s “discretionary application” of its rule requiring all post-
conviction claims to be brought in a prisoner’s first application rendered that rule inadequate
to support a procedural bar to federal habeas review.

120) Galarza v. Keane, 252 F.3d 630, 637 (2nd Cir. 2001).  Declining to find petitioner’s Batson
claim procedurally barred, the panel majority explained that “[w]e apply a presumption
against finding a state procedural bar and ‘ask not what we think the state court actually might
have intended but whether the state court plainly stated its intention.’”  (quoting Johnes v.
Stinson, 229 F.3d 112, 118 (2nd Cir. 2000)). 

121) Romine v. Head, 253 F.3d 1349, 1369 n.20 (11th Cir. 2001), cert. denied, 535 U.S. 1011
(2002).  In the course of granting relief on petitioner’s improper closing argument claim in
this Georgia capital case, the Eleventh Circuit  noted that, although the district court found
two related claims to be procedurally barred, the court was not prevented from considering
the facts underlying those claims when assessing the merits of the closing argument claim. 
The court explained:  

Our decision that relief should be granted is not based on either of those
claims.  We do, however, consider the facts underlying them as part of the
totality of the circumstances that we must consider now that we have reached
the prejudice prong of the prosecutorial argument claim.  There is no
requirement that a defendant object to every circumstance relevant to the
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determination of whether there was prejudice from an error contained in a
claim for which there was no procedural default (or, as with this closing
argument claim in the present case, a claim for which any procedural default
has been waived).

122) Quintero v. Bell, 256 F.3d 630 (6th Cir. 2001), cert. granted, judgment vacated, 535 U.S.
1109 (2002) (remanding for further consideration in light of Bell v. Cone, 535 U.S. 685
(2002)).  Affirming the district court’s grant of relief on the ground that petitioner’s Sixth
Amendment right to an impartial jury was violated when “seven of the jurors who convicted
him [of escape] had served on a jury two months earlier and had determined beyond a
reasonable doubt that his co-escapees were guilty of the same offense,” the Sixth Circuit
agreed with the district court that petitioner had shown “cause” to overcome the procedural
default of his claim by demonstrating that his counsel, who had also represented petitioner’s
co-escapees, was ineffective for failing to take steps to remove the tainted jurors.  The court
further found that petitioner’s “case merits a presumption of prejudice because the presence
of the seven jurors and trial counsel’s de facto acceptance of the jury composition amounted
to a structural error . . .”  The court explained further:  “The presence of these jurors and the
utter failure by [petitioner]’s counsel to contest their presence undermined the entire trial
process, such that it lost ‘its character as a confrontation between adversaries.’ [citing United
States v. Cronic (additional citations omitted)].  We therefore agree with the district court’s
conclusion that Cronic applies, obviating the need for [petitioner] to demonstrate that his
counsel’s ineffective representation actually prejudiced him for purposes of satisfying the
prejudice prong of Strickland.”  

123) Smith v. Jones, 256 F.3d 1135, 1145 (11th Cir. 2001), cert. denied, 534 U.S. 1136 (2002). 
In this non-capital Alabama habeas case, the Eleventh Circuit held that the Supreme Court’s
decision in O’Sullivan v. Boerckel, 526 U.S. 838 (1999), does apply to cases in which direct
appeal was completed before that decision was announced, and that Alabama’s discretionary
review system does fit within the rule of Boerckel.  As a result of these conclusions, the court
found several of petitioner’s federal habeas claims procedurally defaulted due to petitioner’s
failure to raise them in a petition for discretionary review to the Alabama Supreme Court on
direct appeal.  The court accepted as true that petitioner had acted in reliance on Smith v.
White, 719 F.2d 390 (11th Cir. 1983), which held that “a defendant whose conviction was
affirmed by the Alabama Court of Criminal Appeals did not need to file a petition for
discretionary review in the Alabama Supreme Court in order to exhaust state remedies,” but
concluded that this reliance could not constitute “cause” sufficient to overcome his procedural
default.  The court found this conclusion to be compelled by the decision of another Eleventh
Circuit panel in Kennedy v. Herring, 54 F.3d 678 (11th Cir. 1995), explaining as follows:

We have exactly the same situation in this case. Smith relied (we are
assuming) upon the rule of our previous Smith decision, just as Kennedy (we
assumed) relied upon the rule of our Brand [v. Lewis, 784 F.2d 1515 (11th
Cir. 1986),] decision.  In both cases the Supreme Court issued a decision
which effectively overruled our circuit’s exhaustion and procedural default
rule upon which the petitioner had relied. In each case, when the old rule was
overturned and the new one announced there was no way the petitioner could
go back and comply with the fresh requirement and thereby un-do the new-
found procedural default. If Kennedy’s reliance upon then-existing circuit
precedent was not cause to excuse his procedural default, and the Kennedy
decision establishes it was not, then Smith’s reliance upon then-existing
circuit precedent is not either.
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Finally, in footnote 6, the court noted that although pre-Boerckel Eleventh Circuit
precedent exists indicating that Georgia and Florida prisoners need not pursue discretionary
review in order to satisfy the exhaustion requirement, the question whether those decisions
remain good law in light of Boerckel “will have to be decided in cases involving prisoners
from those two states.”

124) Johnson v. Alabama, 256 F.3d 1156, 1170 (11th Cir. 2001), cert. denied sub nom. Johnson
v. Nagle, 535 U.S. 926 (2002).  In this Alabama capital case, the Eleventh Circuit held that
petitioner procedurally defaulted his challenge to the sufficiency of the evidence of his
specific intent to kill by failing to raise it on direct appeal.  The court acknowledged that
petitioner did challenge the insufficiency of the evidence of his presence at the crime scene
on direct appeal, but found this claim inadequate to preserve the modified insufficiency claim
raised in petitioner’s habeas proceedings.  The court explained:

Insufficiency of the evidence is simply too broad and malleable an objection
to hold, in these circumstances at least, that a direct appeal in state court
challenging the sufficiency of the evidence on one theory is enough to
preserve for federal habeas review a challenge to the adequacy of proof on
a factually and legally distinct theory never fairly presented to the state
courts. 

125) Williams v. Coyle, 260 F.3d 684, 695-696 (6th Cir. 2001), cert. denied, 536 U.S. 947 (2002). 
The Sixth Circuit held that, “while it seems likely that [petitioner] did procedurally default
his Brady claim, the Ohio courts have not provided us with enough analysis to hold that
[petitioner] defaulted his claim.”  The court explained that although Ohio employs a res
judicata bar to post-conviction review of claims which could have been raised on direct
appeal, “[w]hen the claim [at issue] is based on evidence outside the [direct appeal] record,
the rules change a bit,” and “how the rules change appears to depend on which [Ohio state
court] opinion you examine.”  The court went on to describe the state courts’ “varying
interpretations of the [res judicata] doctrine,” and observed that “while the evidence suggests
[petitioner’s claim was rejected by the state courts on res judicata grounds], the Ohio courts
failed to discuss any of th[e] evidence [underlying petitioner’s Brady claim], make specific
factual findings on the matter, or provide any reasoned analysis.”  “Without such analysis,”
the court concluded, “we are unwilling to rule that the claim is procedurally barred.”  

126) Carter v. Bowersox, 265 F.3d 705, 713 (8th Cir. 2001), cert. denied sub nom. Carter v.
Luebbers, 535 U.S. 999 (2002).  In the course of granting relief in this Missouri capital case,
the Eighth Circuit noted that, “a[s] the state concedes, there is no procedural bar to
[petitioner’s ineffective assistance of appellate counsel claim] because it was raised in [a]
motion to recall the mandate.”  Earlier in the opinion, the court stated that the state court’s
summary denial of petitioner’s motion to recall the mandate “is presumed to have been on the
merits.” 

127)     McCoy v. United States, 266 F.3d 1245, 1258 (11th Cir. 2001), cert. denied, 536 U.S. 906
(2002).  The court affirmed the district court’s determination that petitioner procedurally
defaulted his Apprendi claim by failing to raise it during his pre-Apprendi direct appeal,
pointing out that “[t]he fact that every circuit which had addressed the issue rejected the
proposition that became the Apprendi rule simply demonstrates that reasonable defendants
and lawyers could well have concluded it would be futile to raise the issue,” but does not
establish “cause” sufficient to overcome procedural default. 
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128) Szuchon v. Lehman, 273 F.3d 299, 325-326 (3rd Cir. 2001).  The Third Circuit  rejected the
state’s contention that petitioner’s Witherspoon claims were defaulted as a result of trial
counsel’s failure to object, and the state supreme court’s reliance on that omission in refusing
to reach the claims’ merits.  The court noted that at the time of petitioner’s trial, “and indeed
to this day, the Pennsylvania Supreme Court has employed a doctrine of ‘relaxed waiver,’”
which results in merits review of otherwise waived claims on direct appeal in capital cases. 
The court found the state supreme court’s default ruling in petitioner’s case “difficult to
square with the . . . relaxed waiver rule,” and further noted that the state supreme court’s
decision in petitioner’s case “appears to be the first reported decision in which the [state
court] held that a Witherspoon claim was waived by counsel’s failure to preserve it . . .” 
Based on these factors, the court concluded that the state court’s waiver holding “was not
‘adequate to support the judgment’ for purposes of a procedural default under federal habeas
law.”

129) Bramlett v. Champion, 2001 WL 1521315 at *3 (10th Cir. Nov 30, 2001) (unpublished). 
The Tenth Circuit panel found that the state “has failed to adequately preserve the procedural
bar issue on appeal,” explaining that “[a]lthough respondent briefly mentions the [state
appellate court’s] procedural bat ruling in his appellate brief, . . . he offers no explanation for
why we should recognize that ruling.”  The court concluded that “this vague assertion is
insufficient to preclude consideration of the merits of [petitioner’s] Brady claim, particularly
since the record on appeal does not contain the pleadings respondent filed with the district
court.”  The court went on to state that, even if the state had preserved the procedural bar, the
court would not honor it because it was “firmly convinced that the [state appellate court’s]
procedural bar ruling is inadequate because, in determining [petitioner’s] Brady claim could
have been asserted on direct appeal, the [state court] ‘made a gross factual error which has
“no foundation in the record.”’” (citations omitted).  The factual error referred to by the court
was the state court’s determination that the facts giving rise to petitioner’s Brady claim were
in the trial record, when in actuality those facts had been suppressed by the prosecution.

130) Buell v. Mitchell, 274 F.3d 337, 351 (6th Cir. 2001).  Citing the “confusion regarding the
proper mechanism for raising motions for delayed reconsideration that existed in [Ohio’s]
Eighth Appellate District prior to [State v.] Murnahan., [584 N.E.2d 1204 (Ohio 1992)],” the
Sixth Circuit held that “the Murnahan rule,” requiring ineffective assistance of appellate
counsel claims to be presented via a request for reconsideration of a prisoner’s direct appeal,
was not “firmly established and regularly followed in [the] Eighth Appellate District at the
time [petitioner’s] motion for delayed reconsideration [was reviewed] in September 1992.”

131) Riley v. Taylor, 277 F.3d 261, 274-275 (3rd Cir. 2001) (en banc).  Prior to granting relief
on petitioner’s Batson claim, the Third Circuit rejected the state’s contention that the claim
was procedurally defaulted, noting that although the state supreme court mentioned
petitioner’s failure to preserve the claim in its direct appeal opinion, that court later affirmed
a hearing judge’s decision denying the claim on the merits.  The Third Circuit reasoned:  “If
the Delaware Supreme Court had continued to believe . . . that [petitioner’s] Batson claim was
foreclosed for failure to make a proper objection at the time of trial, it seems likely that the
Court would have made that point expressly, instead of affirming the hearing judge’s findings
on the merits.”

132) Reagan v. Norris, 279 F.3d 651, 657-659 (8th Cir. 2002).  The Eighth Circuit rejected all
three grounds upon which the state contended that petitioner’s ineffective assistance of trial
counsel claim was procedurally defaulted.  First, the court excused the default arising from
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petitioner’s failure to properly appeal the denial of the post-trial motion in which he sought
to challenge trial counsel’s effectiveness, finding that petitioner’s post-trial and direct appeal
counsel were ineffective when they “either failed to recognize or did not adequately assist him
in pursuing this claim . . .”  Second, the court held that petitioner had not defaulted his claim
by failing to raise it in a “Rule 37 petition” following direct appeal, since he had raised
already raised it in a “Rule 36.4 motion” after trial.  The court explained that at the time
petitioner’s claim became available to him, state law required that it be raised in a Rule 36.4
motion, which petitioner did;  thereafter, Rule 37 took effect, prescribing a different method
for raising claims like petitioner’s.  In concluding that petitioner did not default his ineffective
assistance claim by failing to pursue it via this then-new avenue, the court noted the existence
of Arkansas’ prohibition against successive post-conviction challenges, and found that “when
[petitioner]’s conviction was affirmed on appeal, there was no firmly established rule
providing that a petitioner who brought a post-trial Rule 36.4 motion alleging ineffective
assistance of counsel could also bring a post-appeal Rule 37 motion alleging the same.” 
Finally, the court held that petitioner’s claims of post-trial and appellate ineffectiveness –
relied upon to supply “cause” for the default of his ineffective assistance of trial counsel claim
– were not defaulted by petitioner’s failure to present them in a Rule 37 petition following the
conclusion of his direct appeal.  The court reasoned that, at the time petitioner’s conviction
was affirmed, it was not clearly established in Arkansas “that a petitioner who brought a post-
trial Rule 36.4 motion alleging ineffective assistance of trial counsel could bring a post-appeal
Rule 37 motion alleging ineffective assistance of post-trial and appellate counsel.”  

133) Gonzales v. McKune, 279 F.3d 922, 925 (10th Cir. 2002) (en banc), cert. denied, 537 U.S.
838 (2002).  Having granted en banc rehearing to examine the panel’s decision to apply
§2254(d) to the “cumulation of Strickland prejudice and Brady materiality where the state
courts had not adjudicated the . . . cumulation issue on the merits,” the court altered its
approach after oral argument based on the state’s contention that petitioner’s “cumulation
argument” was not presented to the state courts, and is now defaulted. The court agreed with
the state that petitioner had not presented the argument to the state courts, and rejected
petitioner’s contention that he was not obligated to do so, given that he had raised both the
Strickland and Brady claims individually.  The court found this contention “unpersuasive,”
explaining that the “substance of the claim is that the state courts should have cumulated
Strickland prejudice and Brady materiality in determining whether its confidence in the
outcome was undermined,” and that the state supreme court “might have found this argument
persuasive but it never had an opportunity to consider it.”

134) Cristin v. Brennan, 281 F.3d 404, 416-419 (3rd Cir. 2002), cert. denied sub nom. Cristin
v. Wolfe, 537 U.S. 897 (2002).  In this non-capital Pennsylvania case, the Third Circuit held
that §2254(e)(2)’s restrictions on the availability of federal evidentiary hearings do not apply
to a petitioner’s request for a hearing aimed at demonstrating cause and prejudice, or a
miscarriage of justice, for the purpose of overcoming a state procedural default.  The court
based this conclusion on two main factors.  First, §2254(e)(2) applies only when the petitioner
has “failed to develop” the factual basis of a claim through some omission, fault or
negligence.  Given this trigger, the court reasoned that §2254(e)(2) would be implicated only
if petitioners can be expected to develop the facts relevant to the distinctly federal question
of whether a procedural default can be overcome while still in state court.  The court
concluded that this is not the case, explaining that courts “cannot generally expect petitioners
to present in state court facts they may only need under federal law in later federal
proceedings to excuse a procedural default.”  Second, the court agreed with petitioner that
§2254(e)(2)’s use of the word “claim” refers to the merits of the allegations of constitutional
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error on which a petitioner bases his request for habeas relief, not to separate issues relating
to possible procedural bars.  As such, §2254(e)(2) is simply not implicated when the question
is whether a petitioner can make the showing necessary to overcome a procedural default. 
Based on these considerations, the court concluded that the district court properly exercised
its authority under Townsend v. Sain to afford petitioner an opportunity to show cause and
prejudice or a miscarriage of justice.  On the substance of that issue, however, the court
reluctantly rejected the district court’s conclusion that petitioner had shown cause. 

135) Melendez v. Pliler, 288 F.3d 1120, 1126 (9th Cir. 2002).  The Ninth Circuit reversed the
district court’s determination that petitioner’s Confrontation Clause claim was procedurally
defaulted because his trial counsel violated California’s contemporaneous objection rule by
failing to raise her objections to a redacted version of petitioner’s codefendant’s statement as
early as possible.  The court explained that “there are no California cases holding that the rule
is applied consistently in situations in which an objection is made but the trial court in its
discretion declines to consider it on the merits,” and that even the state appellate court
characterized the default issue in this case as a “close question.”  The court went on to
conclude as follows:

Viewed as a whole, the trial record in this case reflects an evolving scenario
in which defense counsel came to believe that the conditions upon which she
had agreed to the use of [the codefendant]’s statement were not being met.
While reasonable minds might differ as to whether counsel asserted her
objections at the earliest possible time, there is no question her objections
were made at a point when the trial judge realistically could have considered
them. [footnote omitted]  More importantly for our purposes, counsel
asserted her objections in a sufficiently complete and timely fashion that
there is no “clear, consistently applied, and well-established” rule of state
law that precludes federal review of the merits of these objections.

136) Sistrunk v. Armenakis, 292 F.3d 669, 673 n.4 (9th Cir. 2002) (en banc), cert. denied,  537
U.S. 1115 (2003). In footnote 4, the Ninth Circuit agreed with the contention that evidence
which is newly presented, but not necessarily newly discovered, may be relied upon to support
an attempt to overcome procedural default by passing through the Schlup actual innocence
gateway.    

137) Cox v. Miller, 296 F.3d 89, 100 (2nd Cir. 2002), cert. denied, 537 U.S. 1192 (2003).  The
Second Circuit acknowledged that trial counsel’s failure to move to suppress evidence whose
admission formed the basis of petitioner’s federal habeas claim “provided grounds for the
[state appellate court] to find [the] claim procedurally barred,” but went on to conclude that
federal habeas review was not precluded.  The court explained that, in rejecting petitioner’s
claim, the state “court said only that [petitioner]’s ‘remaining contentions,’ which included
whatever constitutional arguments he made, ‘are either unpreserved for appellate review or
without merit.’ . . . The [state appellate court] did not clearly and expressly state that its
rejection of [petitioner]’s federal claims rested on a state-law procedural bar. . . Absent a
‘plain statement,’ we presume that it did not.”  (citations omitted).

138) Hutchison v. Bell, 303 F.3d 720, 737 (6th Cir. 2002), cert. denied, 539 U.S. 944 (2003). 
The Sixth Circuit rejected petitioner’s argument that the “Burford exception” to Tennessee’s
post-conviction statute of limitations renders that provision either inadequate or so intertwined
with federal law as to prevent it from serving as a bar to federal habeas review.  Under the
Burford exception, the state courts use “a due process balancing test to determine whether to
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apply a [time] bar where ‘the grounds for relief actually arose after the limitations period
would normally have commenced.’”

139) Scott v. Mullin, 303 F.3d 1222, 1229-1230 (10th Cir. 2002).  Before reaching the merits and
granting relief on petitioner’s Brady claim in this Oklahoma capital case, the Tenth Circuit
addressed the state court’s conclusion that the claim was procedurally defaulted because it
could have been, but was not, raised on direct appeal.  Treating the state court’s determination
as a factual finding subject to §2254(e)(1), the court proceeded to find that petitioner had
overcome the presumption of correctness, explaining that, “[b]ecause the State concealed th[e
favorable] evidence, [petitioner] was prevented from making the Brady claim on appeal . . .” 
Later, the court made clear that “[t]he State’s failure to disclose the information constitutes
cause to excuse [petitioner]’s procedural default.”  From there, the court went on to conclude
that petitioner had shown prejudice sufficient to overcome the state court’s procedural bar
determination, and materiality for purposes of completing his Brady claim. 

140) Valerio v. Crawford, 306 F.3d 742 (9th Cir. 2002) (en banc), cert. denied sub nom.
McDaniel v. Valerio, 538 U.S. 994 (2003).  The court addressed petitioner’s request for a
COA on two groups of claims the district court found procedurally defaulted in this Nevada
capital case.  The first group contained claims deemed barred by the state supreme court
“because they either had or had not been previously determined on the merits,” and the second
group consisted of claims the state supreme court found barred because petitioner “could have
presented them in an earlier petition and failed to do so.”  306 F.3d at 774.  With regard to the
first set of claims, the court noted that the state supreme court “failed to specify which claims
had previously been presented to the state court and could not be relitigated, and which had
never been presented to state court and had been waived.” 306 F.3d at 774.  Based on this
failure, the court held that the state supreme court “‘did not clearly and expressly rely on an
independent and adequate state ground,’” and the district court therefore erred in finding these
claims procedurally barred for purposes of federal review. [See also Koerner v. Grigas, 328
F.3d 1039 (9th Cir. 2003) (relying on this portion of Valerio in finding that petitioner’s claim
was not procedurally defaulted)]  Finding further that a “‘quick look’ [at the substantive
merits] reveals that all of [petitioner]’s claims facially allege the denial of a constitutional
right,” the court granted a COA with respect to the first set of claims.  306 F.3d at 775. 

The second set of claims were found defaulted by the state court because petitioner
failed to include them in his first application for post-conviction relief.  Before the Ninth
Circuit, petitioner contended that the state court’s finding should not bar federal review
because the Nevada courts have not “‘strictly or regularly followed’ the procedural bar
enforced in this case.” 306 F.3d at 776.  The Ninth Circuit agreed, explaining that “at the time
of [petitioner]’s default the Nevada Supreme Court in capital cases had what we frankly
regard as a commendable policy of exercising discretionary sua sponte power to overlook
failures to present constitutional claims in earlier proceedings.” 306 F.3d at 776. After
additional discussion of the state courts’ practice, the court held that “in 1990 there was no
‘clear, consistently applied, and well-established’ rule in capital cases that prevented the
Nevada Supreme Court from addressing constitutional claims on the ground that those claims
had not been presented in earlier proceedings,” 306 F.3d at 778, and that, therefore, “the
procedural bar asserted . . . [to] prevent[] [petitioner] from presenting claims 19-24 in his
Chapter 34 petition, is not ‘adequate’ to prevent review of those claims on federal habeas
corpus.”  306 F.3d at 778.  After finding further that the “substantive component of Slack is
. . . satisfied,” the court granted a COA on the second set of claims, and remanded to the
district court.  306 F.3d at 774. 
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141) Crawford v. Head, 311 F.3d 1288, 1327 (11th Cir. 2002), cert. denied, 540 U.S. 956 (2003). 
The Eleventh Circuit found that petitioner had shown cause for the procedural default of his
Brady claim since, “despite requests from defense counsel, the State was in possession of the
alleged Brady material, but failed to disclose it.”  The court went on to conclude, however,
that petitioner could not demonstrate prejudice.  In reaching this determination, the court
made the following observations about the relationship between the standard for showing
“prejudice” to overcome procedural default, and the standard for demonstrating “materiality”
to establish a meritorious Brady claim:

In determining whether sufficient prejudice has been shown to excuse the
default of a Brady claim, both the Supreme Court and this Court have
conflated to a large extent the prejudice inquiry with the materiality standard
required to obtain relief under Brady.  While neither Court appears to have
gone so far as to say that the inquiries are identical, the Supreme Court in
Strickler noted that in order to show prejudice, a petitioner “must convince
us that 'there is a reasonable probability' that the result of the trial would have
been different if the suppressed documents had been disclosed to the
defense.” . . .  Therefore, it seems that in practice the inquiries are the same. 
At the very least, however, these cases show that “prejudice” cannot be
established where the Brady materiality standard is not satisfied. 

(internal citations omitted).

142) Patterson v. Haskins, 316 F.3d 596, 605 (6th Cir. 2003).  The Sixth Circuit rejected the
state’s assertion that petitioner had procedurally defaulted his claim that due process was
violated when the trial court omitted the “proximate cause” element from the jury instructions
on “involuntary manslaughter based on child endangering.”  The court found that although
trial counsel did not object to this omission, and although it was not raised in petitioner’s
initial direct appeal, the state appellate court’s treatment of the issue in response to an
application to reopen the appeal amounted to a merits ruling.  The court explained:  

The Ohio Court of Appeals, in denying Patterson’s application to reopen his
appeal, did not “clearly and expressly state[ ] that its judgment rests on a
state procedural bar.” [citation omitted] Instead, when the [appellate court]
concluded that “the court did not commit error, plain or otherwise in giving
of the jury instructions,” it indicated that the decision rested on an evaluation
of the merits of his claim. . . . Furthermore, the [appellate court] made no
mention of Patterson’s failure to object . . . during trial. We therefore
conclude that Patterson is not procedurally barred from pursuing this claim.

(emphasis by Sixth Circuit).  

143) Cargle v. Mullin, 317 F.3d 1196, 1212 n.15 (10th Cir. 2003).  In this Oklahoma capital case,
the Tenth Circuit upheld the district court’s determination that several of petitioner’s
ineffective assistance of counsel claims were procedurally barred as a result of his failure to
present them in his state post-conviction application.  In so doing, the court rejected
petitioner’s argument that “an absence of corrective process in the state criminal/post-
conviction system undermines the validity of its default rule.”  The court explained that,
“[a]lthough there may be an element of futility in requiring petitioner to present his
ineffectiveness claims in his first state post-conviction petition since the OCCA routinely
holds such claims procedurally barred if not presented on direct appeal, our prior case law
nevertheless requires a petitioner to take this step . . .”  As to the ineffective assistance claims
petitioner did raise in his state post-conviction application, the court acknowledged that they
were rejected by the state court because they were not raised on direct appeal, but concluded,
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in keeping with established Tenth Circuit practice, that the state law bar would not prevent
federal review, and that §2254(d) would not apply to these claims since the state court did not
decide them on the merits.

144) Mitchell v. Mason, 325 F.3d 732, 739 (6th Cir. 2003) (opinion on remand), cert. denied,
543 U.S. 1080 (2005).  In the course of granting relief on petitioner’s Cronic claim, a majority
of the Sixth Circuit panel rejected the state’s contention that the claim was defaulted as a
result of petitioner’s failure to call his trial counsel to testify at a state court hearing on his
ineffective assistance of counsel claim.  The majority concluded that “there was no well-
established state procedural rule as of the time that Mitchell’s claim was reviewed that barred
appellate review in the absence of trial counsel’s testimony at a Ginther hearing.”  The
majority went on to criticize the state’s attempt to base its default argument on the state
court’s announcement of the purported procedural rule in petitioner’s own case:  “citing to
the very case under review is useless because it is the Warden’s burden to demonstrate that
the rule was already firmly established and regularly followed as of the time the state court
invoked the rule.” (emphasis by majority).

145) Taylor v. Bowersox, 329 F.3d 963, 970-971 (8th Cir. 2003), cert. denied, 541 U.S. 947
(2004).  In this Missouri capital case involving a death sentence imposed following a
counseled plea of guilty, the Eighth Circuit rejected petitioner’s contention that his challenge
to trial counsel’s effectiveness was not procedurally defaulted as a result his failure to appeal
the denial of that claim during the first of his two state post-conviction proceedings.  The
Eighth Circuit acknowledged that the state had previously argued that petitioner’s claim had
actually been denied by the state supreme court and, while deeming the state’s new argument
“[a]t best, . . . disingenuous,” declined to rely upon this as a basis for allowing federal review. 
The Eighth Circuit also rejected petitioner’s argument that the fact that his second state post-
conviction judge found that he had previously presented his ineffective assistance claim to the
state supreme court “was, in itself, objective external state-sponsored cause.” characterizing
the state court’s finding as a “judicial mistake.”  Such a mistake, the court concluded, was not
“sufficient to excuse a procedural default.”  

146) Parker v. Secretary for the Dept. of Corrections, 331 F.3d 764, 773-775 (11th Cir. 2003),
cert. denied, 540 U.S. 1222 (2004).  In this Florida capital case, the Eleventh Circuit rejected
the state’s argument that petitioner’s state habeas claim that appellate counsel was ineffective
for failing to challenge the trial court’s failure to instruct the jury on felony murder did not
also include a substantive claim that the absence of the felony murder instruction was itself
fundamental error.  The court found that the claim set forth in petitioner’s state habeas
petition “was a  compound claim raising both substantive jury instruction error and appellate
ineffectiveness for failing to raise . . . the jury instruction error on direct appeal.  The court
went on to find that the Florida Supreme Court’s cursory opinion in petitioner’s case did not
contain any statement sufficient to support the conclusion that it considered petitioner’s claim
to be procedurally barred.  The Eleventh Circuit explained:  “The Florida Supreme Court
clearly met the requirements of the plain statement rule with regard to all of Parker’s other
claims; its failure to comply with the plain statement rule with regard to the substantive jury
instruction claim is telling.”

147) Hill v. Ozmint, 339 F.3d 187, 196 (4th Cir. 2003).  With regard to petitioner’s claim that his
rights were violated when the trial court refused his request for a modest continuance of his
capital trial, the Fourth Circuit rejected the district court’s determination that the state court’s
summary rejection of the claim under the state law “abuse of discretion” standard constituted
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a procedural bar to federal review.  The court explained that “the state court did not dispose
of the . . . claim on the basis of a state procedural rule.  Rather, it considered the merits of the
claim . . . under South Carolina law . . .  Applying this standard to the . . . claim, the court
found no reversible error.  In short, the state court did not determine that Hill had procedurally
defaulted his Continuance claim;  it rejected the claim on its merits.”

148) Turner v. Crosby, 339 F.3d 1247, 1282 (11th Cir. 2003), cert. denied, 541 U.S. 1034 (2004). 
In affirming the denial of relief in this pre-AEDPA Florida capital case, the Eleventh Circuit
held that petitioner’s Ring v. Arizona challenge to his death sentence was both procedurally
defaulted and barred by Teague.  With regard to procedural default, the court noted that
petitioner “never raised a Sixth Amendment right to a jury claim in the Florida courts,” and
concluded that the “Ring claim is not novel, and, therefore, [petitioner] cannot show  the
‘cause’ required to overcome the procedural bar ro bringing the claim in this case.”

149) Maples v. Stegall, 340 F.3d 433, 439 (6th Cir. 2003), appeal after remand, 427 F.3d 1020
(6th Cir. 2005).  The Sixth Circuit panel majority examined petitioner’s effort to overcome
the procedural default of his ineffective assistance of counsel claim that arose when his
application for leave to appeal to the Michigan Supreme Court was received by that court one
day late.  After explaining that petitioner had completed the application in time, and that the
delay in its filing resulted from “prison officials’ inaction,” the majority concluded that
petitioner had shown “cause.”  The majority pointed out that “[t]his is not to say that the
‘prison mailbox rule’ . . . is binding on the state of Michigan, which it is not,” but:

Where a pro se prisoner attempts to deliver his petition for mailing in
sufficient time for it to arrive timely in the normal course of events, . . . the
[mailbox] rule is sufficient to excuse a procedural default based upon a late
filing. If the prison had accepted and mailed Maples’s petition when he first
attempted to deliver it – five days before the state’s deadline – we have no
doubt that it would have been timely delivered in the normal course of
events.

The majority went on to declare, without explanation, that “[t]he prejudice resulting from the
procedural default is that the Michigan Supreme Court refused to consider Maples’s claim of
ineffective assistance of counsel.”  See also Henderson v. Palmer, 730 F.3d 554, 559-60 (6th
Cir. 2013) (applying Maples in determining that prison officials’ delay in handling
application for leave to appeal denial of state post-conviction relief that had been submitted
for filing by mail in advance of deadline constituted “cause” to overcome default arising from
state appellate court’s subsequent dismissal of application as untimely). 

150) Jaramillo v. Stewart, 340 F.3d 877, 881-882 (9th Cir. 2003).  In this non-capital Arizona
case in which petitioner pled guilty to first-degree murder, the Ninth Circuit remanded for an
evidentiary hearing on petitioner’s contention that he could satisfy the Schlup v. Delo “actual
innocence” exception, thereby entitling him to merits review of his procedurally defaulted
Brady v. Maryland claim.  The court noted that it “need not consider whether AEDPA’s
§2254(e) applies to all actual innocence claims under Schlup” because petitioner had been
diligent in developing the facts of his Brady claim in state court, and therefore had not “failed
to develop” under §2254(e)(2).  After further concluding that petitioner had “presented
sufficient evidence, if credible, to support a finding that he is actually innocent of first degree
murder” via a self defense theory, the court ordered an evidentiary hearing at which petitioner
could attempt to substantiate his actual innocence claim and, if successful, receive merits
review of his Brady claim.
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151) Bowling v. Parker, 344 F.3d 487, 497-499 (6th Cir. 2003), cert. denied sub nom. Bowling
v. Haeberlin, 543 U.S. 842 (2004).  In this Kentucky capital case, the Sixth Circuit rejected
the state’s contention that certain claims were procedurally barred because they had been
stricken by the trial court in state post-conviction proceedings.  On appeal from the denial of
state post-conviction relief, the Kentucky Supreme Court stated as follows with regard to
these claims:  “Notwithstanding that his supplemental motion was struck by the trial court,
in the interest of judicial economy we will review the seven additional claims . . . raised in the
motion.”  After recognizing that this language from the state court’s opinion could be
interpreted as enforcing the trial court’s default ruling or overlooking it, the Sixth Circuit
concluded as follows:  “Ultimately, the fact that both interpretations are sensible settles this
issue in Bowling’s favor, for there must be unambiguous reliance on a procedural default for
it to block our review.” 

152) Moore v. Casperson, 345 F.3d 474 (7th Cir. 2003).  The Seventh Circuit held that
petitioner’s reliance on erroneous pre-O'Sullivan v. Boerckel, 526 U.S. 838 (1999), circuit law
did not constitute “cause” for the procedural default that resulted under the retroactively
applicable rule of O’Sullivan when he failed to present his claims to the state’s highest court.

153) Hudson v. Jones, 351 F.3d 212, 215 (6th Cir. 2003), cert. denied, 543 U.S. 880 (2004).  In
the course of reversing the district court’s grant of relief on petitioner’s ineffective assistance
of counsel claim, the Sixth Circuit panel majority noted the possibility that petitioner’s claim
might be procedurally defaulted.  The majority then elected to bypass the default question,
explaining as follows:

The U.S. Supreme Court has held that federal courts are not required to
address a procedural-default issue before deciding against the petitioner on
the merits. Lambrix v. Singletary, 520 U.S. 518, 525 (1997) . . . In the present
case, the question of procedural default presents a complicated question of
Michigan law and is unnecessary to our disposition of the case. We will
therefore proceed directly to the merits of Hudson’s Cronic claim. 

154) Henderson v. Haley, 353 F.3d 880 (11th Cir. 2003), cert. denied, 543 U.S. 811 (2004).  In
this Alabama capital case, the Eleventh Circuit affirmed the district court’s determination that
many of petitioner’s claims, including his ineffective assistance of trial counsel claims, were
procedurally barred as a result of petitioner’s voluntary dismissal of his Rule 32 petition for
state collateral review.  In so doing, the court rejected petitioner’s arguments that the
dismissal of his Rule 32 petition had not been knowingly, intelligently and voluntarily
accomplished, and that petitioner had acted under the undue influence of his appointed Rule
32 lawyer, who had a conflict of interest.  

The factual and procedural context was as follows. Petitioner’s Rule 32 petition was
filed by two Maryland attorneys who were subsequently relieved because they could not
afford to continue on the case.  Subsequently, the Alabama trial judge appointed Steve
Giddens, a local attorney, to represent petitioner in the Rule 32 proceedings.  During the nine
month period between his appointment and the Rule 32 evidentiary hearing, Steve Giddens
communicated with petitioner only once, the day before the hearing, at which time he and
petitioner talked for half an hour and concluded that the Rule 32 petition should be
withdrawn.  The next day, petitioner followed through on this agreement and, after a colloquy,
the trial judge found that petitioner’s decision to dismiss his Rule 32 petition was knowingly,
intelligently and voluntarily made.  Following the hearing, petitioner had no further
communication of any kind with Steve Giddens.  He was represented on appeal by new
counsel, who unsuccessfully challenged the withdrawal of the Rule 32 petition on the ground
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that it was not done knowingly, intelligently and voluntarily.  
In a subsequent federal evidentiary hearing, it was established that Steve Giddens’

brother, Rod Giddens, had served as second chair for the prosecution at petitioner’s trial,
where he examined witnesses and gave parts of the closing arguments at both phases. 
Although the case had been “high profile,” and although Steve and Rod shared office space
at the time Steve represented Henderson, Steve claimed not to have known his brother took
part in the trial until the day before the federal evidentiary hearing.  It was also established
at the federal evidentiary hearing that Steve Giddens was lifelong friends with the police
officer brother of Henderson’s murder victim.  The Eleventh Circuit summarized Steve
Giddens’ review of petitioner’s case during the Rule 32 proceedings, in part, as follows:

Giddens testified that at some point . . . he reviewed the court file containing
the Rule 32 petition. He determined that most of the claims . . . were
ineffective assistance of trial and appellate counsel. Giddens reviewed a
small part of the trial transcript that included “some of the voir dire” and
“some of the pretrial motions.” Giddens testified that his quick review of
parts of the record convinced him that most of the claims in the Rule 32
petition were without merit. Giddens testified that he based this opinion at
least in part on the fact that he personally “knew the attorneys and . . . just
didn’t feel like they were ineffective” in light of what he had ascertained
from the media coverage of the 1988 trial . . . He conceded that it was a high
profile case in Talladega generating a great amount of publicity [and]
acknowledged that from these reports, he had already formulated an opinion
that Henderson was probably guilty. Giddens even conceded that he had felt
that Henderson “had gotten what he deserved.”

353 F.3d at 886-887.  The Eleventh Circuit also noted that Steve Giddens had not reviewed
the sentencing phase record and “did not ‘have an opinion’ as to whether trial counsel had
adequately presented mitigating circumstances to the jury.” 353 F.3d at 887.

With regard to petitioner’s claim that the withdrawal of his Rule 32 petition had not
been knowing, intelligent or voluntary because he had not understood the claims he agreed
to dismiss, the Eleventh Circuit applied the “legal standard for assessing the validity of a
death row inmate’s choice to forego post-conviction review,” i.e., the competency standard
applied to prisoners seeking to “volunteer” for execution.  353 F.3d at 893. Relying on recent
circuit precedent in such cases, the court concluded as follows:

Henderson understood the “bottom line” of his legal situation, that he had to
continue to engage in the collateral review process or be executed, and . . .
he was able to make a rational choice among these options. The colloquy also
makes it clear that Henderson had a basic understanding of the purpose of the
Rule 32 proceedings which he was deciding to abort, namely an effort to get
a new trial. Thus, the district court correctly concluded that this “lack of
understanding” argument for cause [to overcome procedural default] is
without merit. 

353 F.3d at 895.  Additionally, in footnote 21, the court acknowledged petitioner’s “vague and
brief” argument that the standard the court applied was proper only where a prisoner’s mental
competence was questioned, and that the proper standard to be applied in this case was the
“knowing, voluntary and intelligent” standard set forth in Johnson v. Zerbst, 304 U.S. 458
(1938).  The court quickly rejected this possibility, stating that it had “expressly held” in Ford
v. Haley, 195 F.3d 603, 619 (11th Cir. 1999), which involved “the same context of waiving
further collateral challenges, that the petitioner ‘need not understand the particulars of each
legal issue framed into the petition or the likelihood of prevailing on any or all of them.’” 353
F.3d at 895 n.21.  With the issue thus framed, the court concluded that the state court’s
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acceptance of petitioner’s withdrawal of his Rule 32 petition satisfied §2254(d)(1) and (2). 
Turning to petitioner’s second contention that, based on the information developed

at the federal evidentiary hearing, his withdrawal should be deemed the product of “undue
influence” by a conflicted attorney, the court, relying on Edwards v. Carpenter, 529 U.S. 446
(2000), concluded that this argument was procedurally barred because it had not been raised
in state court.  Notwithstanding the fact that Steve Giddens’ testimony that he had not learned
his brother prosecuted Henderson until the day before the federal evidentiary hearing was
credited by the federal district court, the Eleventh Circuit found that petitioner could have and
should have raised the undue influence claim based on these facts via a “motion for a new trial
under Rule 24.1” or “an appeal from the Rule 32 dismissal.” From this, the court concluded
as follows:

Because Henderson had an opportunity to raise this undue influence issue [to
the state courts], and because he has presented nothing to suggest that he was
impeded in any way from raising this argument, we agree with Respondents
that this failure has resulted in an additional layer of procedural default for
which no cause has been shown to excuse. As a result, Henderson’s undue
influence argument is itself procedurally defaulted without excuse, and
therefore cannot be considered as cause to potentially excuse his procedural
default of the claims he dismissed in his Rule 32 petition.

353 F.3d at 900.  Finally, relying on the federal magistrate’s acceptance of Steve Giddens’
claim that he was not aware of his brother’s involvement in petitioner’s trial, the Eleventh
Circuit found in the alternative that petitioner had not been unduly influenced to withdraw his
Rule 32 petition. 

155) Holloway v. Horn, 355 F.3d 707 (3rd Cir. 2004), cert. denied sub nom. Beard v. Holloway,
543 U.S. 976 (2004).  Before reaching the merits and granting relief on petitioner’s Batson
claim, the Third Circuit considered and rejected the district court’s finding that the claim was
procedurally barred because the Pennsylvania Supreme Court had found that petitioner
waived the claim by failing to present it on direct appeal.  First, the Third Circuit found that
the state supreme court had “never expressly or otherwise held the claim defaulted for that
reason,” but had instead found – erroneously – that petitioner defaulted the claim by failing
to present it to the trial court in post-conviction proceedings.  355 F.3d at 714.  After further
discussion of the record of petitioner’s submissions, the Third Circuit went on to find that
petitioner had fairly presented his Batson claim via a pro se supplemental brief filed on direct
appeal.  Although the state supreme court did not mention the arguments presented in that
brief in its direct appeal opinion, petitioner’s direct appeal counsel testified in a federal
evidentiary hearing on the question of cause and prejudice that the state court indicated that
it would take all issues, including those presented in the supplemental brief, under
advisement.  From this, the Third Circuit concluded that petitioner “has met his burden of
showing that he exhausted the Batson claim on direct appeal, as he placed the state court on
notice of the factual and legal substance of his federal equal protection argument and raised
the claim through the established system for review.” 355 F.3d at 715.  The court went on to
reject the state’s contention that, at the time of petitioner’s direct appeal, the state courts had
an established practice of refusing to entertain pro se submissions from prisoners, like
petitioner, who were represented by counsel on appeal. 

In the course of analyzing the procedural default issues, the Third Circuit also rejected
the state’s assertion that the testimony of direct appeal counsel taken at the federal evidentiary
hearing on cause and prejudice should not have been considered because the district court was
without authority to hold the hearing under §2254(e)(2).  Relying on Cristin v. Brennan, 281
F.3d 404, 412-413 (3rd Cir. 2002), the court explained that “it is within a District Court’s
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authority to grant a hearing on a petitioner’s ability to establish cause to excuse a procedural
default, and therefore §2254(e)(2) is inapplicable to those hearings.”  355 F.3d at 716. 

156) McFarland v. Yukins, 356 F.3d 688, 712 (6th Cir. 2004). After a lengthy and detailed
discussion of petitioner’s direct appeal claims, including a conflict of interest claim which
was “obvious” from the record, the Sixth Circuit concluded that appellate counsel had been
ineffective for failing to raise them, and that this ineffectiveness “was the cause for
McFarland’s failure to raise ineffectiveness of trial counsel on appeal.”  The court went on
to affirm the district court’s grant of relief.

157) Cone v. Bell, 359 F.3d 785 (6th Cir. 2004), cert. granted and judgment rev’d, 543 U.S. 447
(2005).  Before granting relief from petitioner’s death sentence on the ground that
Tennessee’s “heinous, atrocious and cruel” (HAC) aggravating factor was unconstitutionally
vague, the Sixth Circuit held that the claim, although not raised on direct appeal, was not
procedurally defaulted.  Relying on State v. West, 19 S.W.3d 753 (Tenn. 2000), the Sixth
Circuit held that the state supreme court’s mandatory review of petitioner’s death sentence
pursuant to Tenn Code Ann. §39-2-205 (1982) (now §39-13-206 (2003)), which requires a
determination of whether “[t]he death sentence was imposed in any arbitrary fashion,” must
have encompassed the question whether the HAC factor was vague.  

Acknowledging the potential impact of its holding on the procedural default
doctrine’s application to sentencing phase issues in Tennessee capital cases, the court noted
as follows:

We note, in passing, that the implicit review doctrine, as we apply it today
in this case, does not foreclose the possibility that other death penalty
defendants may procedurally default on other constitutional issues not raised
on direct appeal.  The language of Tennessee’s mandatory review statute
provides a basis to distinguish between vagueness challenges and other
constitutional claims, since it requires the Tennessee Supreme Court to look
specifically for sentences “imposed in any arbitrary fashion.” . . . Because
there are . . . constitutional violations that do not pose this . . . risk [of
arbitrariness], the implicit review principle we have applied today would not
necessarily save those claims from procedural default.

359 F.3d at 793.  Later, the court added the following:  “We are not in the least comfortable
with this ‘implicit review’ doctrine, but it is a matter of Tennessee, not federal, law, and we
know of no other way to read and understand what the Tennessee Supreme Court said in
West.”  359 F.3d at 797.

158) Robinson v. Ignacio, 360 F.3d 1044, 1054-1055 (9th Cir. 2004).  Before reaching the merits
and granting relief on petitioner’s right to counsel claim, the Ninth Circuit rejected the state’s
contention that the claim was procedurally barred in light of the Nevada Supreme Court’s
state habeas decision to that effect, which was based on petitioner’s failure to raise the claim
on direct appeal.  Petitioner contended, and the Ninth Circuit agreed, that he had “cause” to
overcome the default – specifically, his reasonable reliance upon a stipulation agreed to by
the state and accepted by the state habeas court, pursuant to which the state would not invoke
procedural defenses to the claims – including the right to counsel claim – raised for the first
time in petitioner’s supplemental state habeas filing.  This stipulation was entered into while
petitioner’s direct appeal remained pending, and at a time during which he could have sought
to amend his direct appeal submission to include the right to counsel claim if such action had
appeared necessary to avoid default problems.  In light of the stipulation and other actions by
the state consistent with its intent to forego procedural defenses, the Ninth Circuit concluded
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that “the State’s actions throughout the state habeas proceedings led Robinson to believe
another amendment of his direct appeal claims was not necessary.”  Thus, although the
Nevada Supreme Court later held in State v. Haberstroh, 69 P .3d 676 (Nev.2003), that
stipulations like the one entered in petitioner’s case could not overcome the existence of a
procedural bar based on failure to raise a claim on direct appeal, the Ninth Circuit concluded
as follows:

Robinson simply could not have known that the court-approved stipulations
would not save his claims from procedural default because Haberstroh was
not decided until 2003. In fact, it was not until the Nevada Supreme Court
decided sua sponte that Robinson’s claim had procedurally defaulted did
Robinson realize his mistake.

(footnote omitted).  Believing that “Robinson’s reliance on the State’s actions and on the
stipulations was reasonable, and that these objective external factors contributed to his failure
to add his denial of counsel claim to his direct appeal,” the Ninth Circuit held “that Robinson
has successfully established ‘cause’ for his delay in raising his denial of counsel claim.” 
Finally, seeing “no reason why Strickland [v. Washington’s] presumption of prejudice should
not also be extended to situations where a defendant is denied counsel at sentencing,” the
court concluded that petitioner had also shown the prejudice necessary to overcome his
procedural default.

159) Lynn v. United States, 365 F.3d 1225, 1242-1244 (11th Cir. 2004), cert. denied, 543 U.S.
891 (2004). In the course of rejecting petitioner’s §2255 claims as procedurally barred or
incapable of qualifying as “newly discovered evidence,” the Eleventh Circuit held as follows
with regard to the “fugitive disentitlement doctrine,” under which petitioner’s direct appeal
had been dismissed:

[W]hile the fugitive disentitlement doctrine governed Lynn’s direct appeal,
the traditional principles of procedural default govern Lynn’s §2255 motion.
Consequently, if a defendant’s direct appeal was involuntarily dismissed
under the fugitive disentitlement doctrine, a prisoner is not per se barred
from filing a §2255 motion. Rather, a prisoner may proceed with those §2255
claims that are cognizable and that are not defaulted under the traditional
rules of procedural default.

The court went on to articulate the following lessons learned from past decisions by the
Eleventh Circuit and the Supreme Court:

[T]he fugitive disentitlement doctrine operates as a sanction where the
fugitive status and court proceedings overlap, but it does not generally have
a separate, independent application that per se bars motions or appeals later
filed by a one-time fugitive. Rather, in the context of habeas corpus, the
traditional rules of exhaustion and procedural default, whether a §2254
petition or §2255 motion, ultimately control the disposition of a defendant’s
claims.

160) Baze v. Parker, 371 F.3d 310, 320 (6th Cir.2004), cert. denied, 544 U.S. 931 (2005). 
Reaffirming its holding in Scott v. Collins, 286 F.3d 923 (6th Cir. 2002), that the state may
waive a defense by not asserting it, the Sixth Circuit held that “[a]lthough it could be argued
that the [state supreme court] relied on the procedural bar to dismiss [petitioner]’s claim of
ineffective assistance of counsel,” the state did not “raise the question of procedural default
in its response brief to [petitioner]’s appeal, but rather opposed the claim on the merits”;
therefore, the state waived the defense.
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161) Anderson v. Morrow, 371 F.3d 1027, 1031 (9th Cir. 2004).  The Ninth Circuit held that
petitioner’s claim was not procedurally defaulted because the state procedural rule was not
well-established at the time of his purported default. After petitioner’s trial, the state supreme
court held that “a defendant could not raise an issue during post-conviction proceedings that
was not raised at trial, unless the defendant also asserted an inadequate assistance of counsel
claim.” However, at the time of petitioner’s trial, the state rule did not require a showing of
ineffective assistance of trial or appellate counsel in order to raise a constitutional challenge
in a post-conviction action; therefore, the Ninth Circuit found petitioner’s claim was not
procedurally defaulted for failure to include an ineffective assistance claim.

162) Villot v. Varner, 373 F.3d 327 (3rd Cir. 2004).  The Third Circuit reversed the district
court’s determination that two of petitioner’s claims that his guilty plea was a result of
ineffective assistance of trial counsel were procedurally defaulted for failure to comply with
42 Pa. ConsStat. §9543(a)(2)(iii), “which requires petitioners seeking collateral relief from
guilty pleas to plead and prove their innocence.”  373 F.3d at 329.  After determining that the
question raised by application of this statute was not whether the rule it prescribes is
“adequate” to bar federal review, the court held that “the innocence clause [in the statute] is
a substantive requirement, not a procedural rule, and therefore cannot give rise to a procedural
default.”  373 F.3d at 332.  The court went on to explain as follows:

[W]hen a state tacks on substantive additions to federal claims, it is the state
itself that has forfeited its opportunity to consider the federal claims of the
class of petitioners who cannot satisfy the additional state-created substantive
requirement.  The considerations of comity and federalism underlying the
procedural default rule have no application in such cases. . . ¶ In fact, an
interpretation of the procedural default rule that extended to state substantive
restrictions on federal claims would violate the supremacy clause. * * *
[Such an interpretation] would effectively impose Pennsylvania’s
extraconstitutional restrictions on collateral relief on federal habeas
proceedings despite §2254(a) . . .

 373 F.3d at 334.

163) Lounsbury v. Thompson, 374 F.3d 785, 788 (9th Cir. 2004) (amended op.).  The Ninth
Circuit reversed the district court’s determination that petitioner procedurally defaulted his
substantive incompetence claim by omitting it from his petition for review in the Oregon
Supreme Court.  After recognizing that petitioner did raise a procedural incompetence claim
(i.e., a challenge to the procedure used by the state court to find him competent), the Ninth
Circuit held that “[w]here the substantive and procedural claims are as intertwined as they are
here, we hold that Lounsbury made a fair presentation to the state courts of his claim that he
was not competent to stand trial. * * * ¶ To read Lounsbury’s petition for review without
being aware of the substantive competency claim would be to impute a strategic choice to
abandon the substantive claim.”

164) Peoples v. Campbell, 377 F.3d 1208 (11th Cir. 2004), cert. denied, 545 U.S. 1142 (2005). 
In the course of affirming the denial of relief in this Alabama capital case, the Eleventh
Circuit held that the district court erred in finding petitioner’s ineffective assistance of counsel
claim procedurally barred where, although petitioner never raised the claim  in state court, the
state appellate court considered it anyway. 

165) Smith v. Mullin, 379 F.3d 919, 926 (10th Cir. 2004). Before granting relief from petitioner’s
death sentence in this Oklahoma case, the Tenth Circuit rejected the state’s contention that
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his ineffective assistance of counsel claim was procedurally barred because it was not raised
on direct appeal.  After referencing its resolution of this issue in English v. Cody, 146 F.3d
1257 (10th Cir. 1998), the court went on to observe that “[e]xtra-record facts are central to
the vast majority of ineffective assistance of counsel claims, and the case before us is typical
in that regard.”  As a result, the court concluded that petitioner was entitled to merits review
of his claim, and proceeded to conduct that review unencumbered by §2254(d).

166) Abela v. Martin, 380 F.3d 915, 920-25 (6th Cir. 2004).  Before granting relief in this
Michigan manslaughter case, the Sixth Circuit rejected the state’s contention that petitioner’s
claim was procedurally barred because it could have been, but was not, raised on direct
appeal.  The court explained that the state supreme court’s reliance upon M.C.R. 6.508(D) in
finding that petitioner had “failed to meet the burden of establishing entitlement to [state post-
conviction] relief,” when combined with the fact that the two lower state courts both rejected
petitioner’s claims on the merits, did not amount to clear reliance upon a procedural bar.  The
court further remarked that, “[i]f a state court is slurring its words, our job is not to guess what
it might be saying, but rather to demand that it enunciate more clearly.”

167) Clemons v. Luebbers, 381 F.3d 744 (8th Cir. 2004), cert. denied sub nom. Clemons v.
Roper, 546 U.S. 828 (2005).  The Eighth Circuit reversed the district court’s grant of relief
on petitioner’s Witherspoon v. Illinois claim in this Missouri capital case, finding that,
contrary to the district court’s conclusion, the claim was actually procedurally barred as a
result of trial counsel’s failure to preserve it.  The Eighth Circuit found that the district court
erred in concluding that the state supreme court had “improperly applied a procedural bar,”
explaining that “federal courts do not look at whether state courts have correctly applied their
own procedural rules.  They simply determine whether those procedural rules were applied
to bar the claim.  If they were, the petitioner is left to show cause and prejudice or actual
innocence.” 381 F.3d at 751 (emphasis by the court).  See also Hunt v. Houston, 563 F.3d
695, 703 (8th Cir. 2009) (citing Clemons and declining to “second-guess” the state court’s
procedural bar ruling). 

Additionally, in the course of discussing petitioner’s contention that trial counsel’s
ineffectiveness constituted “cause” for the default of the Witherspoon claim, the Eighth
Circuit appeared to indicate that the applicability of §2254(d) to an ineffective assistance of
counsel claim offered as “cause” remains an open question.  See 381 F.3d at 752 n.4.

168) Leavitt v. Arave, 383 F.3d 809 (9th Cir.2004), cert. denied, 545 U.S. 1105 (2005).  In this
pre-AEDPA capital case, the Ninth Circuit refused to find petitioner’s claim procedurally
defaulted based on the invited error doctrine given that the state court did not rely on the
procedural rule in its decision, but reviewed the claim on the merits.  The Ninth Circuit
rejected the state’s argument that it could independently rely on the rule regardless of whether
the state court actually applied it.

169) Cannon v. Mullin, 383 F.3d 1152, 1173-75 (10th Cir. 2004), cert. denied, 544 U.S. 928
(2005).  In this Oklahoma capital case, the Tenth Circuit remanded for further consideration
of three claims – two involving allegations that trial counsel was ineffective, and one alleging
that appellate counsel was ineffective.  With regard to the ineffective assistance of trial
counsel claims, the court declined to accept the district court’s determination that they were
procedurally defaulted due to petitioner’s failure to raise them on direct appeal pursuant to
the relevant Oklahoma rule.  Relying on English v. Cody, 146 F.3d 1257 (10th Cir. 1998),
under which a prisoner cannot default ineffective assistance of trial counsel claims by failing
to raise them on direct appeal if he was not represented on appeal by appellate counsel who
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is sufficiently “separate” from trial counsel, the Tenth Circuit recognized that petitioner’s
representation by different public defenders from the same state agency might not constitute
“separate” counsel.  While recognizing that the determination of whether petitioner’s lawyers
were “separate” “will turn on the specific circumstances,” the court noted that, “[o]n the
record before us” – which included an allegation that petitioner’s appellate counsel “had a
policy of not claiming ineffective assistance by public defenders at trial” – “we would have
to conclude that Mr. Cannon’s . . . counsel were not ‘separate’ within the meaning of the word
in English.”  Nevertheless, the court indicated that, on remand, the district court could afford
the state an evidentiary hearing on this question.  

Continuing its analysis under English, the Tenth Circuit also determined that
petitioner’s ineffective assistance of trial counsel claims – in which petitioner alleged that
counsel failed to make a record of improper juror contacts, and failed to safeguard petitioner’s
right to testify – could not have been resolved by the state court on direct appeal using only
the trial record.  As a result, the court concluded as follows: “To rely on procedural bar, the
State must establish on remand that Oklahoma law at the time of Mr. Cannon’s direct appeal
would have allowed him to supplement the trial record with evidence to support his claims
that counsel improperly failed to inform the court of outside juror influence and that he was
denied the right to testify.” 

170) Fischetti v. Johnson, 384 F.3d 140, 154-55 (3rd Cir. 2004).  Although petitioner’s right to
counsel claim was insufficient to require relief under §2254(d), the Third Circuit found that
the trial court’s error in forcing petitioner to trial pro se was sufficient to constitute “cause”
for his failure to object to other errors at trial, including the introduction of witness testimony
from petitioner’s prior trial without a showing that the witnesses were unavailable to appear. 
The court explained its conclusion that an ineffective assistance of counsel claim need not
satisfy §2254(d) in order constitute “cause” as follows:

AEDPA authorizes the writ of habeas corpus to be granted only for clearly
erroneous applications of Supreme Court case decisions. The constitutional
error here does not meet this threshold. But AEDPA does not establish a
statutory high hurdle for the issue of cause. And the Supreme Court’s
pronouncement in Coleman [v. Thompson] applied no AEDPA-style
“unreasonable application” test in determining the existence of cause. Rather,
it made its determination of cause, or lack of cause, based on a
straightforward analysis whether the denial of counsel was “an independent
constitutional violation.”  We do so here as well. Our analysis in Part II has
established that the state court committed constitutional error in forcing
Fischetti to go to trial himself, but that the error was not sufficiently
unreasonable under Supreme Court precedent to constitute an independent
basis of habeas relief under . . . §2254(d)(1). The constitutional error
suffices, however, to establish cause for the procedural default.

(internal citations omitted). 

171) Slutzker v. Johnson, 393 F.3d 373 (3rd Cir. 2004). Before reaching the merits and affirming
the grant of relief on petitioner’s Brady v. Maryland claim in this Pennsylvania non-capital
murder case, the Third Circuit found that petitioner had procedurally defaulted his claim, but
was nevertheless entitled to merits review because he had established cause and prejudice. 
The facts giving rise to the claim were not revealed to petitioner by police until nearly two
years after he had filed his federal habeas petition.  Once petitioner learned of the relevant
facts, state law afforded him 60 days in which to seek state collateral review.  Petitioner,
however, made no effort to seek such review, and thereby procedurally defaulted his claim
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in the state courts.  In determining that petitioner had shown cause to overcome this default,
the Third Circuit focused on the “unusual procedural posture of” the petition during the time
a state court remedy was available to petitioner, summarizing its own analysis as follows:

When Slutzker received the Brady materials, . . . he had four choices, none
of them attractive. He could file a second [state post-conviction] petition on
the Brady issue, see his pending habeas petition dismissed under Rose v.
Lundy, and give up on all of his other habeas claims, which would
immediately become time-barred. He could request a stay in his habeas
proceeding, despite the lack of any Third Circuit precedent [at the time]
allowing such a stay, and risk untimeliness on all of his claims if such a stay
was not granted and upheld on appeal. He could possibly attempt to proceed
in parallel, in federal court on his exhausted habeas claims and in state court
on his new Brady claim – an untried course that would eliminate any real
possibility of federal review of the Brady issue. Or he could continue in
federal court and procedurally default under the PCRA’s time limits. Slutzker
chose the final option.  ¶  We find that this difficult choice among four
options, each of which would endanger Slutzker’s ability to obtain habeas
review of all of his claims, constituted ample external cause for Slutzker’s
default. 

393 F.3d at 384-85 In reaching these conclusions, the court indicated that it was measuring
the timeliness of petitioner’s grounds for relief claim-by-claim.  See 393 F.3d at 382(“The
statute of limitations on Slutzker's Brady claim began running on September 11, 2001, when
he received the police reports. The statute on Slutzker's other claims, however, began running
on the April 24, 1996, . . . though it was tolled by his first PCRA petition . . .”).  The court
further noted that “it is the Commonwealth’s own failure to disclose the  Brady material that
led to Slutzker’s dilemma,” explaining as follows: 

By waiting to disclose this material until after Slutzker had filed his federal
habeas petition and until that proceeding had been pending for two years, the
Commonwealth put him in a position where he could not comply with the
applicable state limitation and federal exhaustion law without losing, or at
least seriously jeopardizing, his right to federal review of all of his
constitutional claims. * * * Thus, because of the Commonwealth’s failure to
disclose the police reports in a timely fashion, and because of the legal
difficulties inherent in raising the Brady claim in September of 2001, we find
that Slutzker has demonstrated cause for his procedural default. As the law
of this Circuit did not yet allow Slutzker to stay his pending habeas corpus
petition, and as dismissing that petition would render a re-filing untimely,
Slutzker faced an “objective impediment” to filing a second PCRA petition
in state court

393 F.3d at 385. 

172) Sanders v. Cotton, 398 F.3d 572, 579-80 (7th Cir. 2005).  Relying on Harris v. Reed, 489
U.S. 255, 2630265 (1989), the Seventh Circuit rejected the state’s argument that petitioner’s
due process challenge to a jury instruction was procedurally defaulted because it had not been
raised on direct appeal.  The court explained: 

[T]he language in the state court’s opinion is not explicit. The Court of
Appeals of Indiana recited that “[i]f an issue was available on direct appeal
but not litigated, it is waived.”  But instead of following that observation with
a conclusion such as “and Sanders’ claims are waived under that standard,”
the court immediately proceeded to address and decide the merits.  Notably,
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the appellate court applied waiver to Sanders’s claim that the trial court
failed to properly instruct the jury that the State had to prove that Sanders
had the specific intent to kill to convict him of attempted murder, but failed
to apply the procedural bar to the rest of Sanders's claims.  ¶  . . . [T]he
Indiana appellate court never applied the doctrine of waiver to the claims
Sanders raised . . . and the court concluded that Sanders’s claims failed on
the merits. Because the appellate court’s discussion of waiver is intertwined
with its merits analysis of Sanders’s claims, the state courts decision does not
rest on an independent and adequate state law ground.

The court went on to note that even if petitioner’s claim had been procedurally defaulted, that
defaulted would be overcome by the fact that the failure to have raised the claim on direct
appeal was attributable to appellate counsel’s ineffectiveness.

173) Taylor v. Norris, 401 F.3d 883, 886 (8th Cir. 2005)(on rehearing).  Affirming the district
court’s denial of relief on petitioner’s conflict of interest claim in this Arkansas drug case, the
Eighth Circuit held petitioner’s claim was procedurally defaulted.  The state court held that
petitioner failed to adequately abstract the record as required by state procedure; however, in
a footnote the state supreme court “set forth an alternative ruling based on the merits.”  The
Eighth Circuit held that the claim was defaulted because the state court “clearly and expressly
stated that its decision rested on state procedural grounds.” 

174)  Insyxiengmay v. Morgan, 403 F.3d 657, 666-67 (9th Cir. 2005).  In this Washington murder
case, the Ninth Circuit reversed the district court’s dismissal of three claims as procedurally
barred for failure to comply with the state’s post-conviction statute of limitations.  Agreeing
with petitioner, the Ninth Circuit concluded that at the time he filed, Washington had not
taken a clearly established, consistently and regularly applied position on whether the mailbox
rule applied to pro se prisoners.  Therefore, there was no rule in place capable of supporting
a procedural bar to federal habeas review.  In reaching this conclusion, the court noted that
“the ultimate burden is on the State, not the petitioner, to show that a procedural state bar was
clear, consistently applied, and well-established at the time the party contesting its use failed
to comply with the rule in question.”  Here, the state fell short by offering “no case or other
relevant legal authority, stating when under that state’s law, as of 2000, pro se prisoners’
documents were deemed filed,” and no evidence of how clerks of court or the state courts
themselves typically handled that question.  The Ninth Circuit also noted that, within months
of the state court’s rejection of petitioner’s own application, two intermediate state appellate
courts reached opposite conclusions on the applicability of the mailbox rule in other cases.

175) DeBerry v. Portuondo, 403 F.3d 57 (2nd Cir. 2005), cert. denied sub nom. DeBerry v.
Smith, 546 U.S. 884 (2005).  Before affirming the district court’s denial of relief on
petitioner’s Batson claims, the Second Circuit rejected the state’s argument that the state
appellate court’s rejection of those claims by saying, “The defendant’s remaining contentions
are either unpreserved for appellate review ([citing cases]) or are without merit,” constituted
a procedural bar to federal habeas review.  See 403 F.3d at 61.  Quoting Fama v.
Commissioner of Corr. Servs., 235 F.3d 804, 811 (2nd Cir. 2000), the court explained that
“[r]eliance on an independent state procedural bar is not ‘clear from the face of the opinion’
when a state appellate court dismisses a claim by saying, ‘the defendant’s remaining
contentions are either unpreserved for appellate review or without merit.’” 403 F.3d at 64. 
The court further concluded that the arguments presented to the state court and the citations
to procedural bar cases in the summary order did not change this determination since the state
court “did not link” any of its citations to the potentially procedurally barred claim, and
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because the state’s brief to the state court had “offered both procedural and substantive
reasons for affirming.”  403 F.3d at 66. The court concluded:  “While we could draw an
inference from reading the Appellate Division decision and the parties briefs that the
Appellate Division relied on a procedural bar, we cannot say that its reliance is clear from the
face of the opinion.”  Id.  See also Messiah v. Duncan, 435 F.3d 186, 193, 195 (2nd Cir. 
2006) (similar).

176) Cassett v. Stewart, 406 F.3d 614, 623 (9th Cir. 2005), cert. denied sub nom. Schriro v.
Cassett, 546 U.S. 1172 (2006).  In this Arizona child molestation case, the Ninth Circuit
reversed the district court’s determination that petitioner’s due process  claim was
procedurally barred “[b]ecause it is not clear that the Arizona courts would hold [the] claim
barred under Ariz. R. Crim. P. 32.2(a)(3) . . .”

177) Harbison v. Bell, 408 F.3d 823, 834-836 (6th Cir. 2005), cert. denied, 547 U.S. 1101 (2006). 
In the course of affirming the denial of relief in this Tennessee capital case, a majority of the
Sixth Circuit panel held that petitioner’s Brady claim was procedurally defaulted.  The default
arose because, by the time petitioner obtained the police files giving rise to his claim via an
open records act request in 1997, at which time he was already in federal court, state law
foreclosed a second round of post-conviction review in which to present the Brady claim.  In
determining that petitioner could not show “cause” to overcome the default, the Sixth Circuit
majority reasoned that although state post-conviction counsel had been told by a law
enforcement agent in 1991 that the police files which were subsequently determined to
contain favorable information had been lost, the post-conviction testimony of another officer
that it was unlikely that such a file would be lost should have prompted counsel to keep
looking “through appropriate channels.”  The majority further noted that a change in state law
in 1992 making police files subject to disclosure after prior law had prohibited such disclosure
should have given rise to another request from counsel “within a reasonable time.”
Additionally, the majority distinguished this case from Banks v. Dretke, 540 U.S. 668 (2004),
on the ground that, unlike in Banks, there was no evidence in petitioner’s case that police
intentionally sought to mislead petitioner’s counsel as to the existence of the favorable
information.  Finally, the majority concluded that, in addition to his failure to show “cause,”
petitioner could not demonstrate prejudice.  

178) Brown v. Greiner, 409 F.3d 523, 532 (2nd Cir. 2005), cert. denied sub nom. Brown v.
Ercole, 547 U.S. 1022 (2006).  The Second Circuit rejected the state’s contention that
petitioner’s Apprendi challenge to his enhanced sentence was procedurally barred based on
the New York Court of Appeals’ conclusion that the claim did not meet the “mode of
proceedings” exception to state error preservation rules.  The Second Circuit explained that
because the state court’s conclusion on the procedural issue  was only made possible by its
earlier determination that the Apprendi claim lacked merit, the “procedural ruling . . . was .
. . ‘interwoven’ with the [state] court’s rejection of the federal law claim on the merits; it does
not bar habeas review.”

179) Green v. Travis, 414 F.3d 288, 296 (2nd Cir. 2005).  Before denying relief on the merits, the
Second Circuit rejected the state’s contention that petitioner’s Batson claim was procedurally
barred on the basis of the state appellate court’s statement that the claim was “unpreserved
for appellate review.”  After deducing that the state court’s statement “must have been
premised on the view that defense counsel failed to . . . formulate the Batson challenge with
the requisite specificity,” the Second Circuit found that this ruling could not be deemed to be
“independent” of federal law.  The court explained:
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The question of whether an objection is sufficiently specific to constitute a
prima facie case under Batson . . . merges the preservation issue with the
adequacy of a prima facie case under Batson. Thus, if the Appellate Division
held (as the State argues) that Green’s Batson claim was unpreserved because
it did not satisfy the test for a prima facie Batson claim, the state’s
procedural default rule is interwoven with federal constitutional law. The
procedural rule is therefore not independent of federal law. When a state
procedural ruling does not rest on an “independent” state ground, habeas
review is not foreclosed. Because the Appellate Division’s application of [the
state waiver rule] turned upon the interpretation of federal constitutional
jurisprudence on jury selection, we find that no “independent” state
procedural law ground forecloses our review of Green’s Batson claim.

180) Moormann v. Schriro, 426 F.3d 1044, 1060 (9th Cir. 2005), cert. denied, 548 U.S. 927
(2006).  In this Arizona capital case, the Ninth Circuit vacated the portion of the district
court’s opinion rejecting certain claims as procedurally barred, and remanded for
consideration of whether direct appeal counsel – who also served as petitioner’s state post-
conviction counsel in the first of his two state post-conviction proceedings – had been
ineffective in failing to raise the claims on direct appeal.  The court explained: 

We vacate and remand the other claims listed above, along with any other
colorable claims in Moormann’s first and second PCR, to the district court
for further proceedings to determine whether there was prejudice to
Moormann in [counsel’s] failing to raise those claims on direct appeal. If the
district court determines that there was prejudice, Moormann will have
sufficiently shown cause and prejudice to excuse his procedural default of
those claims, and the district court may determine their merits.

181) White v. Mitchell, 431 F.3d 517, 527 (6th Cir. 2005), cert. denied sub nom. White v. Houk,
549 U.S. 1047 (2006). In this Ohio capital case, the Sixth Circuit rejected the Ohio Court of
Appeals’ conclusion that petitioner’s claim that trial counsel was ineffective for failing to
properly prepare mitigating evidence was procedurally defaulted because it was not, but could
have been, raised on direct appeal. Noting that “[t]he Ohio Court of Appeals has found that
a petitioner may properly bring a claim in post-conviction proceedings where he asserts
evidence outside the original trial record,” and that petitioner “introduced evidence outside
the record to support the ineffective assistance claim during the post-conviction proceeding”
in this case, the Sixth Circuit held that the claim was not defaulted. See also Hill v. Mitchell,
400 F.3d 308 (6th Cir. 2005), cert. denied, 546 U.S. 1039 (2005) (similar).

182) Monroe v. Kuhlman, 433 F.3d 236, 244 (2nd Cir. 2006). The Second Circuit rejected the
state’s contention that petitioner’s “judicial supervision” challenge to the trial court having
allowed the jury to view certain items of evidence for the first time in the jury room, outside
the presence of the judge and the parties, was procedurally defaulted as a result of trial
counsel’s failure to lodge a contemporaneous objection.  Although a majority of the state
appellate court found the claim defaulted on that basis, the Second Circuit, relying on a series
of decisions by the state courts in cases preceding petitioner’s, determined that “New York
state courts do not typically require judicial supervision claims be preserved.” While one state
court decision did identify such a requirement, that decision was issued three years after
petitioner’s case was decided, and relied only on the decision in petitioner’s case for support. 
From this, the Second Circuit concluded as follows: “The point here . . . is at the time Monroe
was tried, it was clear that New York did not have such a [contemporaneous objection]
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requirement as to claims of judicial supervision. Certainly, there is no firmly established rule
requiring contemporaneous objection in this circumstance, and there is no ‘even-handed’
application of the rule to all judicial supervision claims.”

183) Franklin v. Anderson, 434 F.3d 412 (6th Cir. 2006), cert. denied sub nom. Houk v.
Franklin, 549 U.S. 1156 (2007).  In the course of affirming the grant of relief in this pre-
AEDPA Ohio capital case, the Sixth Circuit panel majority examined whether petitioner’s
ineffective assistance of appellate counsel claim – offered as cause and prejudice for the
failure to raise his juror claim on direct appeal – was procedurally barred as a result of his
failure to raise it via a Motion for Delayed Reconsideration in the time provided by state law. 
The majority began by observing that at the time petitioner’s motion was filed, “the Ohio rules
controlling the filing of claims of ineffective assistance of appellate counsel through Motions
for Delayed Reconsideration were somewhat unclear.” 434 F.3d at 418.  The majority went
on to explain that, one year before petitioner filed his motion, the Ohio Supreme Court had
found that an existing 10 day time limit was too short, and that the day after petitioner filed
his motion, a new rule took effect granting prisoners 90 days in which to file such motions. 
While the state courts applied the new rule to petitioner notwithstanding the fact that it was
not in place on the day he filed, the Sixth Circuit majority concluded that such a retroactive
application could not give rise to a valid procedural bar to federal habeas review under Ford
v. Georgia, 498 U.S. 411 (1991).  434 F.3d at 420.  The majority went on to note that even
if the new rule were properly applied to petitioner, it would not have been “firmly established
and regularly followed” by the time petitioner would have been required to file, and that, in
any event, the state courts had been “erratic” in applying the time limit since it took effect in
1993, having begun with a period of strict application, then moved in 2000 to a period of
“ignoring” lower courts’ dismissals for untimeliness, and then moved again to a practice of
affirming untimeliness dismissals in 2004. 434 F.3d at 420.  “In light of the fluctuating
treatment of Rule 26(B) applications by the Ohio Supreme Court,” the majority concluded,
“we cannot hold that the state courts have regularly followed and enforced the Rule’s
timeliness requirement.” 434 F.3d at 421.  In stating this conclusion, the majority further
noted that, “[w]hile it could be argued that the rule was regularly established and followed at
the time that the Ohio Supreme Court ruled on Franklin’s Rule 26(B) application, such an
interpretation would render an injustice as the Ohio Supreme Court apparently would not have
applied the timeliness bar if Franklin had delayed even further in filing his Rule 26(B)
application and submitted it for review to the Ohio Supreme Court after 2000.”  434 F.3d at
421.

184) Rousan v. Roper, 436 F.3d 951, 962 n.4 (8th Cir.), cert. denied, 549 U.S. 835 (2006). Citing
James v. Bowersox, 187 F.3d 866, 869 (8th Cir. 1999), the Eighth Circuit noted that “[a]n
issue that receives plain-error review on direct appeal in state court is not procedurally barred
from review under the AEDPA.”  Applying this approach, the court went on to review the
merits of petitioner’s jury instruction claim in this Missouri capital case, and gave no
indication that the scope of its review was limited by the fact that the claim had received only
plain error review in the state court proceeding.

185) Lynch v. Ficco, 438 F.3d 35, 49 (1st Cir.), cert. denied, 549 U.S. 892 (2006).  In the course
of concluding that petitioner had not shown that trial counsel had been ineffective, as required
to establish “cause” for the default of a jury instruction claim, the Second Circuit noted as
follows about the relationship between “prejudice” for Strickland purposes and “prejudice”
for “cause and prejudice” purposes:

[I]n this circuit, we have held that Strickler v. Greene, 527 U.S. 263 (1999),
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requires a finding that if a habeas petitioner can meet the prejudice standard
needed to establish ineffective assistance under Strickland, then the prejudice
standard under the “cause and prejudice” showing to excuse a procedural
default is also met. Prou v. United States, 199 F.3d 37, 49 (1st Cir.1999).
Prou involved the habeas statute for prisoners in federal custody, 28 U.S.C.
§2255, but Strickler itself involved a state prisoner, and the logic of Prou
extends to 28 U.S.C. §2254. We so held in Evicci v. Maloney, 387 F.3d 37
(1st Cir.2004). See id. at 40; see also Lattimore v. Dubois, 311 F.3d 46, 56
n. 7 (1st Cir.2002). Since Lynch has not met the prejudice standard under
Strickland, he has also not met the prejudice standard to excuse procedural
default.  

186) Hedrick v. True, 443 F.3d 342, 365 (4th Cir.), cert. denied sub nom. Hedrick v. Kelly, 548
U.S. 928 (2006).  After unanimously rejecting petitioner’s other challenges to his Virginia
convictions and death sentence in an opinion by Judge Gregory, a majority of the Fourth
Circuit panel, in an opinion by Senior Judge Hamilton (joined by Judge Widener), held that
petitioner’s Atkins v. Virginia claim was procedurally barred from federal review and, in the
alternative, was meritless.  With regard to procedural default, the majority explained that
petitioner’s state habeas petition had been pending before the Virginia Supreme Court at the
time Atkins was decided, and that although petitioner could have sought leave to amend that
petition to add an Atkins claim, he chose not to do so, and elected instead to raise the claim
for the first time in a petition for rehearing of the state court’s denial of habeas relief, which
the majority found to be insufficient to fairly present the claim.  “By failing to follow
established Virginia procedure,” the majority concluded, “we are constrained to conclude that
Hedrick’s Atkins claim is not exhausted for purposes of federal habeas review because the
claim was not fairly presented to the Virginia Supreme Court. * * * Because Hedrick cannot
return to state court to file a new state habeas petition, his Atkins claim is procedurally
barred.”

Judge Gregory dissented from the majority determination that petitioner’s Atkins
claim was procedurally defaulted, contending that Virginia’s statutory scheme for dealing
with mental retardation claims –  which was enacted after petitioner’s state habeas
proceedings concluded – indicated both that Virginia had intentionally elected to bypass an
opportunity to consider Atkins claims in cases like petitioner’s, and that the legislature had
not intended that prisoners who completed state court review before the new system was
enacted would be deemed to have been required to seek review of their mental retardation
claims via motions to amend their state habeas petitions.

187) Fulcher v. Motley, 444 F.3d 791, 798 (6th Cir. 2006).  Before reaching the merits and
granting relief on petitioner’s Confrontation Clause claim in this non-capital Kentucky murder
and robbery case, the Sixth Circuit addressed and rejected the state’s contention that petitioner
defaulted the claim by citing the wrong cases to support it at various points in his post-
conviction litigation.  In finding that petitioner had not defaulted the claim, the court
explained as follows:

In each of his briefs Fulcher asserted that the admission of Ash’s statements
violated his rights under the Confrontation Clause – “terms sufficiently
particular to allege a denial of a specific constitutional right.” And each
“alleg[ed] facts well within the mainstream of constitutional law,”
specifically, that Ash’s out-of-court statements were asserted for their truth,
and that she was unavailable for cross-examination. That he cited the wrong
cases in support of his constitutional claim is no basis for default. Since
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“[t]here is no requirement that the petitioner cite to cases that employ federal
constitutional analysis where he has phrased his claim in terms of a denial of
a specific constitutional right,” penalizing a party for citing the wrong cases
would create the perverse incentive to cite no cases at all. 

(quoting Newton v. Million, 349 F.3d 873, 877 (6th Cir.2003)).

188) Keith v. Mitchell, 455 F.3d 662, 673-675 (6th Cir. 2006), cert. denied sub nom. Keith v.
Houk, 549 U.S. 1308 (2007).  Relying on Cooey v. Coyle, 289 F.3d 882 (6th Cir. 2002), and
Seymour v. Walker, 224 F.3d 542 (6th Cir. 2000), the Sixth Circuit held that the Ohio
Supreme Court’s decision to examine petitioner’s jury selection claim for plain error despite
trial counsel’s failure to properly preserve it “does not constitute a waiver of the state’s
procedural default rules and resurrect the [jury selection] issue for [petitioner].”

Additionally, the court went on to reject petitioner’s argument that he should not be
required to show actual prejudice to overcome the default of his Witherspoon / Witt claim,
since the underlying constitutional error was structural and therefore not subject to harmless
error analysis.  The court reasoned, in part, as follows:  “When a federal court vacates the
judgment of a state trial court, a showing of actual prejudice is required to insure that
defaulted claims are considered only when they will have made a difference.”

189) Middleton v. Roper, 455 F.3d 838, 855-856 (8th Cir. 2006), cert. denied, 549 U.S. 1134
(2007). The Eighth Circuit rejected the district court’s determination that petitioner’s
Confrontation Clause claim was procedurally defaulted as a result of trial counsel’s failure
to invoke the clause in an objection to the admission of certain hearsay evidence at trial.  The
court explained that petitioner fairly presented his claim by raising it as a Confrontation
Clause violation on direct appeal, and that the state supreme court simply held that the hearsay
had been properly admitted, without explicitly referencing the constitutional issue.  The
Eighth Circuit acknowledged that the state court’s disposition could be read as an implicit
ruling on procedural grounds, but concluded that this was not sufficient to support a
procedural bar to federal habeas review since it fell short of the clear and express statement
required by the Supreme Court’s procedural default cases.  

190) Siebert v. Allen, 455 F.3d 1269, 1271 (11th Cir. 2006), cert. denied, 549 U.S. 1286 (2007). 
The Eleventh Circuit affirmed the district court’s dismissal of the §2254 petition in this
Alabama capital case on the ground that all of petitioner’s claims were procedurally defaulted
because the post-conviction relief application in which they were presented had been
dismissed by the state court as untimely under state law.  The Eleventh Circuit had earlier
reversed the district court’s dismissal of the federal habeas petition in this case as untimely
on the ground that the state court limitations period petitioner had violated had not been
“firmly established and regularly followed,” and therefore the violation did not render the
state petition improperly filed for §2244(d)(2) purposes. See Siebert v. Campbell, 334 F.3d
1018, 1025 (11th Cir. 2003).  This time, however, the Eleventh Circuit relied upon the more
recent decision in Hurth v. Mitchem, 400 F.3d 857 (11th Cir. 2005), to conclude that
“Alabama’s Rule 32 [limitations period] was sufficiently firmly established and regularly
followed to warrant a procedural default.” After further determining that petitioner had not
made the showing necessary to establish cause and prejudice, the court affirmed the district
court’s dismissal of the petition. 

191) Slagle v. Bagley, 457 F.3d 501, 515 (6th Cir. 2006), cert. denied, 551 U.S. 1134 (2007).  The
Sixth Circuit rejected the state’s contention that certain portions of his prosecutorial
misconduct claim were procedurally defaulted.  First, the court found the state’s attempt to
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invoke procedural default “insufficient because [it] has not identified with specificity which
statements are allegedly defaulted.” “Simply put,” the court continued, “we cannot identify
which statements the state contends are procedurally barred.  The warden’s vague assertion
of the procedural default defense is not sufficient to bar federal review.”  Second, after noting
that the state supreme court had reviewed all of the alleged instances of misconduct raised on
direct appeal – with those to which trial counsel objected receiving full review, and those to
which no objection was raised receiving plain error review –  the Sixth Circuit concluded as
follows:

Thus, we cannot be sure which challenges were procedurally defaulted in the
state courts or the precise extent to which the state court relied on a
procedural bar in deciding the issue of prosecutorial misconduct. These
considerations convince us that, in the context of this case, it is preferable,
if not required, that we consider each comment challenged in Slagle’s
prosecutorial misconduct claim, notwithstanding any procedural default with
respect to a subset of the challenged comments.

192) Hightower v. Terry, 459 F.3d 1067, 1071-1072 (11th Cir. 2006), cert. denied, 550 U.S. 952
(2007).  A majority of the Eleventh Circuit panel reinstated its earlier opinion denying relief
on petitioner’s Batson claim in this Georgia capital  case on remand from the Supreme Court
for further consideration in light of Miller-El v. Dretke, 545 U.S. 231 (2005). The majority
found that “Miller-El does not control our decision” because that case involved expansion of
the factual record relating to the petitioner’s Batson claim in federal court, while this case
involved only the record as it existed before the state courts, and the arguments submitted to
those courts.  Using this distinction, the majority went on to determine that because
petitioner’s argument based on a comparative analysis of disparities in the prosecutor’s
questioning of black and white jurors during voir dire had not been included in his Batson
briefing on direct appeal, it could not be considered in federal habeas corpus without a
showing of “cause for his counsel’s failure to present the argument and resulting prejudice.”
After finding that petitioner “has demonstrated neither,” the majority adhered to its earlier
decision denying relief. 

Judge Wilson dissented contending, inter alia, that the Batson claim in this case was
even stronger than the one which prevailed in Miller-El, and that “[t]o the extent that the
majority holds that any part of Hightower’s Batson claim procedurally defaulted, I disagree.
No Georgia court has ever found any part of Hightower’s Batson claim procedurally barred,
nor did the majority mention this as a ground for denying relief in the prior vacated opinion.
Furthermore, the comparative juror analysis is further evidence of a Batson violation that the
trial court could have considered at  Batson's third step, whether counsel made the argument
or not.” 459 F.3d at 1076 n.6  (internal citation omitted).

193) Ruiz v. Quarterman, 460 F.3d 638, 644 (5th Cir. 2006), cert. denied, 549 U.S. 1283 (2007). 
In the course of affirming the denial of relief on one claim and denying a COA on two others
in this Texas capital case, the Fifth Circuit reiterated its position that the incompetence of
appointed state post-conviction counsel cannot serve as “cause” for overcoming a procedural
default:  “[T]he law of this Court is clear: ineffective state habeas counsel does not excuse
failure to raise claims in state habeas proceedings. Where the state has provided a habeas
remedy, the petitioner must pursue it before filing in federal court, even if the state provides
ineffective habeas counsel.” (footnote omitted).  

194) Williams v. Anderson, 460 F.3d 789, 799-800 (6th Cir. 2006).  Before reaching the merits
and affirming the grant of sentencing phase relief in this Ohio capital case, the Sixth Circuit
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acknowledged that petitioner’s ineffective assistance claim had been presented to the state
courts twice – once on direct appeal without benefit of any evidence outside the trial record,
and a second time in post-conviction relief proceedings with the benefit of additional evidence
showing prejudice – and that the second attempt at state court review resulted in a finding by
an appellate court that the claim was barred by res judicata.  The court dealt with this unusual
scenario by electing to examine the direct appeal opinion’s decision denying the ineffective
assistance of counsel claim on the merits, but also to consider the evidence presented in
support of the post-conviction version of the claim even though that version was rejected on
appeal as procedurally barred. The Sixth Circuit reasoned that petitioner had shown “cause”
for prematurely raising the claim on direct appeal (where rules prevented the introduction of
evidence outside the trial record) in the form of direct appeal counsel’s ineffectiveness in
pressing forward with the claim, rather than allowing it to be saved for post-conviction
review. In footnote 1, the court further noted that petitioner had not made this “cause”
argument on appeal, but the court was nevertheless free to affirm the district court’s grant of
relief on any ground supported by the record.  Additionally, the court explained that petitioner
had also defaulted his ineffective assistance of direct appeal counsel claim “by failing to raise
it in state court,” but found cause and prejudice for that default as well because he “did not
learn his claim was barred by res judicata until the [state court of appeals] issued the final
opinion in [his] post-conviction proceedings.” “Thus,” the court concluded, “Petitioner had
no reason to raise this ineffective assistance of appellate counsel in state court until after the
[appellate court] issued its opinion, and no opportunity to raise it after [that court] issued its
opinion.” 

Judge Siler concurred, but wrote separately to explain, inter alia, that it was
inappropriate and unnecessary for the court to reach the question of direct appeal counsel’s
ineffectiveness since that issue was not part of the COA, and the state had not raised a claim
that petitioner’s ineffective assistance of trial counsel claim was procedurally barred.

195) Smith v. State of Ohio Department of Rehabilitation and Corrections, 463 F.3d 426, 435
(6th Cir. 2006).  Before affirming the denial of relief in this corruption, robbery and weapons
case, the Sixth Circuit examined petitioner’s claim that his direct appeal counsel’s
ineffectiveness in failing to provide him with timely notification of the decision of the
intermediate state court of appeals constituted cause for the procedural default that occurred
when he failed to seek leave to appeal to the state supreme court on time.  The court began
by agreeing with petitioner that his right to effective counsel on direct appeal extended
through issuance of the decision rejecting his appeal as of right, such that counsel was
obligated to provide him with timely notice that the decision had been issued.  Petitioner
could not show prejudice, however, because he delayed five months after receiving notice of
the decision before seeking leave to appeal to the state’s highest court, and in so doing
exceeded the 45 day period provided for such a request by state law.  The Sixth Circuit
explained its analysis as follows:

[When assessing prejudice in this scenario] we apply a rebuttable
presumption that if the period of time between when the defendant learned
of the decision and when he or she attempted to appeal the decision is
greater than the period allotted by state law for the timely filing of an appeal
– here, forty-five days – the defendant fails to demonstrate that he or she
“would have timely appealed” the decision but for the counsel’s deficient
failure to notify the defendant of the decision. 

(quoting Roe v. Flores-Ortega, 528 U.S. 470, 484 (2000)).

196) Joseph v. Coyle, 469 F.3d 441, 459 (6th Cir. 2006), cert. denied sub nom. Houk v. Joseph,
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549 U.S. 1280 (2007). Before agreeing with petitioner on the merits of his ineffective
assistance of counsel claim, the Sixth Circuit noted its agreement with the Third Circuit’s
decision in Fischetti v. Johnson, 384 F.3d 140 (3rd Cir. 2004), that “[a]lthough [a petitioner]
must satisfy the AEDPA standard with respect to his independent IAC claim, he need not do
so to claim ineffective assistance for the purpose of establishing cause.”

197) James v. Brigano, 470 F.3d 636, 641-42 (6th Cir. 2006). Before reaching the merits and
affirming the grant of relief on one of petitioner’s claims, the Sixth Circuit rejected the state’s
contention that the claims were procedurally barred because they were presented for the first
time via a motion to reopen petitioner’s direct appeal pursuant to Ohio App. R. 26(B).  The
court explained that the state court’s “lengthy opinion denying James’s motion to reopen does
not frame its rejection of James’s underlying claims as a failure to find prejudice or on
procedural grounds, but instead rejects those claims on their merits. Therefore, because the
Ohio Court of Appeals did not actually rely on the procedural bar . . ., those claims are not
procedurally defaulted for habeas purposes.” 

198) Guest v. McCann, 474 F.3d 926, 930 (7th Cir.), cert. denied, 552 U.S. 824 (2007).  In this
formerly capital murder case from Illinois, the Seventh Circuit held that petitioner had shown
“cause” necessary to overcome the procedural default arising from his failure to present his
judicial misconduct claim to the state courts.  In so holding, the court rejected the state’s
contention that petitioner had been put on notice of possible corruption on the part of the trial
judge by a newspaper article, published more than a decade before petitioner filed his habeas
petition, a grand jury subpoena of the judge’s records, and a statement in a television report
linking the judge to a corruption investigation.  After noting that McCleskey v. Zant, 499 U.S.
467, 493 (1991), authorizes a finding of “cause” on “‘a showing that  the factual or legal basis
for a claim was not reasonably available to counsel,’” the court reasoned as follows:

The scattered news items and court filings identified by the respondent were
insufficient to put Guest on notice. We cannot say that the factual basis for
a judicial bias claim was ‘reasonably available’ to counsel on the basis of the
items cited by the respondent. A prisoner is not necessarily expected to be
aware of even the most obscure news stories which might expose the basis
for a claim of unconstitutional imprisonment. 

199) Albrecht v. Horn, 485 F.3d 103, 116 (3rd Cir. 2007) (opinion on reh’g), cert. denied sub
nom. Albrecht v. Beard, 552 U.S. 1108 (2008).  Before vacating the district court’s grant of
relief on the ground that his meritorious Mills v. Maryland claim was barred by Teague, the
Third Circuit held that the state supreme court’s conclusion that the claim was procedurally
barred was not sufficient to prevent federal review. The court found that the state supreme
court’s refusal to consider the claim in petitioner’s case marked a change in state court
practice, which had previously included a “relaxed waiver” rule for capital cases.  In light of
this change, the court went on to explain that, “[a]t the time of Albrecht’s [default], the state
Supreme Court was still applying the relaxed waiver rule.  The ‘unforgiving’ waiver rule was
not ‘consistently and regularly applied’ . . .” See also Holland v. Horn, 519 F.3d 107 (3rd
Cir.), cert. denied sub nom. Holland v. Beard, 555 U.S. 1012 (2008) (declining to find
petitioner’s Ake claim procedurally defaulted as a result of his failure to raise it after
Pennsylvania enacted a limitations period because relaxed waiver rule remained in effect for
several years thereafter).

200) Ege v. Yukins, 485 F.3d 364, 379 n.7 (6th Cir. 2007).  After concluding that petitioner was
entitled to relief on her due process challenge to the prosecution’s use of baseless bite mark
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testimony at her Michigan murder trial, the Sixth Circuit panel majority held that trial
counsel’s ineffectiveness constituted “cause” for the default arising out of the absence of a
contemporaneous objection at trial. The majority reached this conclusion notwithstanding its
previous determination that the ineffective assistance of counsel claim was untimely as a
claim for habeas relief, reasoning that “[b]ecause the due process claim survives, so too do
any arguments integral to the resolution of this claim, including, as here, use of
ineffectiveness of counsel to excuse procedural default.”

201) Matthews v. Ishee, 486 F.3d 883, 890-91 (6th Cir.), cert. denied, 552 U.S. 1023 (2007).
Reversing the district court’s grant of relief on petitioner’s claim that the state’s nondisclosure
of deals with two key witnesses violated Brady v. Maryland, the Sixth Circuit noted
petitioner’s concession that his claim as to one of the witnesses was procedurally defaulted
as a result of his failure to present it in state court within the statutorily prescribed period, and
found that petitioner had not shown cause to excuse this delay.  Rejecting petitioner’s
contention that his discovery of the deal was impeded by the prosecutor’s assurances that no
deal existed, the Sixth Circuit found two distinctions between this case and Strickler v. Green,
527 U.S. 263 (1999).  First, the proceeding at which the prosecution witness withdrew his
earlier plea, pled anew to reduced charges, and received a reduced sentence “were all public
information.” The court explained that “[w]here, like here, ‘the factual basis for a claim’ is
‘reasonably available to’ the petitioner or his counsel from another source, the government
is under no duty to supply that information to the defense.” (quoting Strickler).  Second, the
court found that because petitioner’s counsel had previously discovered the existence of a deal
between the prosecution and its other key witness, petitioner should have grown sufficiently
suspicious of the prosecution’s representations to initiate an investigation of the public
records.  The court reasoned that “Matthews’s failure to check the public records after being
put on notice was his own failure, and not a failure caused by the assistant prosecutor or some
other external factor.”

202) Durr v. Mitchell, 487 F.3d 423, 433-35 (6th Cir. 2007), cert. denied, 552 U.S. 1261 (2008). 
Before denying relief on the merits of petitioner’s claims in this Ohio capital case, the Sixth
Circuit held that none of petitioner’s claims were procedurally barred. As to one of
petitioner’s claims, the Sixth Circuit found that although the state court could have disposed
of the claim on the ground that petitioner failed to comply with the state law requirement that
claims be raised on direct appeal when possible, the fact that the state court instead reached
the merits obviated the possible procedural bar.  “[B]ecause the state courts did not ‘actually
enforce’ the procedural rule requiring presentation of claims on direct appeal,” the Sixth
Circuit explained, “the procedural default doctrine is not applicable.” As to a second set of
claims, the Sixth Circuit held that the state post-conviction courts’ mistaken treatment of the
claims as if they had been raised and decided on direct appeal and were therefore barred as
res judicata prevented the application of a procedural bar in federal court.  Finally, as to a
third set of claims, the Sixth Circuit held that the district court erred in finding procedural
default because the state post-conviction court’s refusal to consider the claims was based on
a correct determination that the claims had already been decided on their merits on direct
appeal, and “this type of res judicata is not available as a basis for procedural default in
federal court.”

203) Pike v. Guarino, 492 F.3d 61, 73-74 (1st Cir.), cert. denied sub nom. Pike v. Bissonette, 552
U.S. 1066 (2007).  Having found that the state waived its non-exhaustion defense, the First
Circuit went on to reject the state’s related argument that petitioner’s competence claim was
procedurally defaulted.  The court began by noting that “The habeas respondent (here, the
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Commonwealth) bears the burden ‘not only of asserting that a default occurred, but also of
persuading the court that the factual and legal prerequisites of a default ... are present.’”
(quoting 2 Randy Hertz & James S. Liebman, Federal Habeas Corpus Practice and Procedure
§ 26.2a, at 1265 n. 5 (5th ed.2005)). While it acknowledged that “no state court has ruled on
the petitioner’s competence claim.” the court concluded that, “in expressly waiving the
nonexhaustion defense, the Commonwealth lost the concomitant right, in the procedural
default context, to assert that the claim was not presented to the state courts.”  The court also
added that the state had not met its burden of showing that a state court would refuse to
consider petitioner’s claim on procedural grounds if she attempted to present it, and that such
“uncertainty” over the “procedural course the state trial court would take if asked to rule on
the competence claim . . . dooms the procedural default defense.” 

204) Hartman v. Bagley, 492 F.3d 347 (6th Cir. 2007), cert. denied sub nom. Hartman v. Bobby,
554 U.S. 924 (2008).  Before affirming the denial of relief in this Ohio capital case, the Sixth
Circuit rejected the state courts’ determinations that petitioner’s ineffective assistance of
counsel claims were procedurally barred as res judicata, and that petitioner lacked cause for
having failed to pursue a timely appeal of the denial of state post-conviction relief.  The lower
state post-conviction court found the claims barred on the ground that they did not rely on
evidence outside the trial record and therefore could have been raised on direct appeal.  The
Sixth Circuit rejected the first of these bases because its own review of the record indicated
that petitioner’s claim “was based primarily on a forensic psychology report that was, in fact,
outside the record,” and state law provided that claims based on non-record evidence were not
subject to the res judicata bar relied upon by the state court.   As to petitioner’s untimely
appeal of the denial of state post-conviction relief, the Sixth Circuit found that petitioner had
established cause for his failure to timely file by submitting uncontested evidence that neither
he nor his counsel had been provided timely notice of the lower court’s order denying relief.
The court nevertheless denied relief on petitioner’s claim because he had not established
prejudice.  

205) Haliym v. Mitchell, 492 F.3d 680 (6th Cir. 2007).  Before addressing and granting relief on
petitioner’s ineffective assistance of counsel claim, the Sixth Circuit panel rejected the state’s
contention that several of petitioner’s claims were procedurally defaulted because his motion
to reopen his appeal – which is Ohio’s method for challenging the effectiveness of direct
appeal counsel – had been denied by the intermediate state appellate court as untimely. 
Noting that “[i]f the state court considered Petitioner’s alleged error on the merits
notwithstanding the fact that it was not timely filed, then the state court’s determination does
not rest on a procedural ground that bars federal review,” the Sixth Circuit held that the Ohio
Supreme Court’s decision affirming the intermediate court’s rejection of petitioner’s claim
did constitute a decision on the merits. 492 F.3d at 691. The court explained that the Ohio
Supreme Court’s court’s finding that petitioner’s claim raised “no genuine issue” issue under
Strickland v. Washington “is a determination on the merits for the purpose of excusing
procedural default,” and noted that the “Ohio Supreme Court also explicitly stated that it was
adjudicating the claim on the merits – and expressly stated that it was not adjudicating the
claim on the procedural ground that Petitioner could not demonstrate ‘good cause.’” 492 F.3d
at 693.

206) Darity v. Secretary, Department of Corrections, 2007 WL 2274618 at *1 (9th Cir. Aug. 9,
2007) (per curiam) (unpublished). The Eleventh Circuit vacated the district court’s dismissal
of petitioner’s ineffective assistance claims as procedurally defaulted on the ground that,
although petitioner had fairly presented the claims in his state post-conviction relief
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application, he had not presented them as federal claims in his brief on appeal from the
summary dismissal of the post-conviction application.  Noting that “Florida Rule of Appellate
Procedure 9.141(b)(2)(C) provides that, in an appeal from the summary denial of a [post-
conviction relief] motion without an evidentiary hearing, ‘[n]o briefs or oral argument shall
be required[,]’” the Eleventh Circuit observed that “a petitioner who does file a brief in an
appeal of the summary denial of a [post-conviction relief] motion does not waive any issues
not addressed in the brief.”  The court went on to remand the case for merits review of
petitioner’s claims. 

207) Richey v. Bradshaw, 498 F.3d 344, 351-52 (6th Cir. 2007).  On remand from the Supreme
Court, see Bradshaw v. Richey, 546 U.S. 74 (2005) (per curiam), a majority of the Sixth
Circuit panel adhered to its earlier determination that petitioner was entitled to relief on his
ineffective assistance of counsel claim in this Ohio capital case.  In reaching that conclusion, 
the majority agreed with the district court that the state courts had been wrong to treat
petitioner’s ineffective assistance of counsel claim as relying on evidence in the trial record
– and to reject the claim as res judicata on that basis – since proving the claim clearly
required additional evidence developed and presented in post-conviction proceedings. See 498
F.3d at 359-360.  The majority did find, however, that petitioner’s contention that trial counsel
was ineffective for listing the arson expert as a witness was defaulted because the factual
premise alleged to support that contention was “the opposite” of what petitioner later alleged
in federal court.  498 F.3d at 361.  

208) Cottenham v. Jamrog, 2007 WL 2382359 (6th Cir. Aug, 21, 2007) (per curiam)
(unpublished).  Before reaching the merits and granting relief on petitioner’s claim that his
Sixth Amendment right to counsel of choice on direct appeal was violated in this Michigan
assault case, the Sixth Circuit rejected the district court’s conclusion that petitioner’s claim
was procedurally barred because it was raised for the first time to the Michigan Supreme
Court.  The court explained that petitioner’s letters and motions to the state court of appeals,
and later to the state supreme court, explaining that his parents had retained a lawyer to
represent him on appeal without his consent were sufficient to constitute fair presentation. 

209) Bell v. Miller, 500 F.3d 149, 155 (2nd Cir. 2007).  Before discussing the merits and granting
relief, the Second Circuit agreed with the district court that the state post-conviction court’s
rejection of petitioner’s ineffective assistance of counsel claim on the ground that it could
have been raised on direct appeal did not preclude federal review on the merits because the
New York state courts do not regularly apply that rule to ineffective assistance claims.  

210) Ruiz v. Quarterman, 504 F.3d 523 (5th Cir. 2007). In this Texas capital case, the Fifth
Circuit majority rejected the district court’s determination that the Texas Court of Criminal
Appeals’ (CCA) abuse of the writ denial of petitioner’s second state habeas petition rested on
an adequate and independent state ground.  Before discussing the particulars of this case, the
majority noted Michigan v. Long’s plain statement requirement, and observed as follows on
how to approach an ambiguous state court order:

[Long’s] settled principle gives to state courts control over the federal review
of their opinions. It has become a rote rule at the fingertips of every writing
member of state courts of last resort – where studied ambiguity or clarity in
the decisional footing is an art form and an absence of clarity in an opinion
is seldom inadvertent. Calibrated uncertainty can play a mediating role in
garnering support for an outcome.

504 F.3d at 527.  Applying this approach to the CCA’s order in petitioner’s case, the majority
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added the following:
To the point, that the CCA did not make clear that its decision rested on an
independent state ground opens the merits of Ruiz’s Wiggins claim to federal
review. At best, the CCA did not make clear whether it relied on state or
federal law in dismissing Ruiz’s application. As the CCA is keenly aware, its
choice of language was made against a background legal standard – which
directs the CCA in either granting an application for consideration of
subsequent claims or dismissing that application as an abuse of the writ – that
is interwoven with federal law.

504 F.3d at 527.   
The majority went on to explain that the state law standard applicable to second or

subsequent habeas applications requires a two-part showing: first, a previously unavailable
factual or legal basis (which the majority labeled a “state-law question”), and second,
allegations of facts amounting to a constitutional violation (which the majority termed a
“question of federal constitutional law”).  Here, the majority found the CCA’s “decisional
basis ... uncertain” because the “three opinions from the seven judges together do not clearly
rest on an independent and adequate state ground,” and “leave[] the decisional path far short
of the clarity insisted upon by Michigan v. Long, to which the district court paid no mind and
of which the CCA is acutely aware.”  504 F.3d at 527.  But see Hughes v. Quarterman, 530
F.3d 336, 342 (5th Cir. 2008), cert. denied, 556 U.S. 1239 (2009) (“No application or
interpretation of federal law is required to determine whether a claim has, or could have, been
presented in a previous habeas application. The Texas Court of Criminal Appeals did not need
to consider or decide the merits of Hughes’s constitutional claims in reaching its decision to
dismiss those claims as an abuse of the writ pursuant to Article 11.071, Section 5.
Furthermore, there is nothing in its perfunctory dismissal of the claims that suggests that it
actually considered or ruled on the merits.”).

211) Rivera v. Quarterman, 505 F.3d 349 (5th Cir. 2007), cert. denied, 555 U.S. 827 (2008).  In
this Texas capital case involving a second federal petition raising an Atkins v. Virginia claim,
the Fifth Circuit likened the Texas Court of Criminal Appeals’ (CCA) abuse of the writ
analysis to the analysis undertaken by the Oklahoma court in Ake v. Oklahoma.  “[T]o decide
whether an Atkins claim is an abuse of the writ,” the Fifth Circuit observed, “the CCA
examines the substance of the claim to see if it establishes a prima facie case of retardation,
and only upon deciding that question can the state court decide whether remand is appropriate.
Thus, a decision that an Atkins petition does not make a prima facie showing – and is,
therefore, an abuse of the writ – is not an independent state law ground.” 505 F.3d at 359
(footnote omitted).  The court then explained the implications of this observation:

This does not mean that states may not use procedural devices and doctrines
– independent and adequate state law grounds – to ferret out frivolous or
meritless claims, thereby preventing federal review. Nor does it mean that
states must give hearings to persons with such claims as Ford makes clear.
But it does mean that, where the threshold a state sets turns on a merits
determination of federal law or fails to make clear that it is procedural in
nature, that decision is reviewable. Although Texas’ abuse of the writ
doctrine is superficially procedural in that it has a procedural effect,
determining which claims are remanded to the state trial courts for further
development, it steps beyond a procedural determination to examine the
merits of an Atkins claim. For an Atkins claim, the merits determination is at
a minimum “interwoven” with the constitutional prohibition against
executing the mentally retarded. 
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505 F.3d at 359-360 (footnotes omitted). 

212) Niederstadt v. Nixon, 505 F.3d 832, 835 (8th Cir. 2007) (en banc), cert. denied, 552 U.S.
1314 (2008). The Eighth Circuit rejected the state’s contention that petitioner defaulted his
claim that the state supreme court violated due process by construing the sodomy statute in
a way that was not reasonably foreseeable and applying it to him by raising the claim for the
first time in a rehearing petition in the state supreme court. The court explained:

[T]his issue was not properly preserved and presented by the State. The
record on appeal does not reveal whether the State argued procedural default
to the Supreme Court of Missouri in opposing Niederstadt’s motion for
rehearing. The [state] Court’s summary denial of rehearing is customary and
gives no indication that the Court was invoking a procedural bar, particularly
if the State did not argue that the due process issue was defaulted. In these
circumstances, we infer the state court denied this issue on the merits, not on
an independent and adequate procedural ground.

213) Smith v. Baldwin, 510 F.3d 1127, 1140 (9th Cir. 2007) (en banc), cert. denied sub nom.
Smith v. Mills, 555 U.S. 830 (2008).  Having previously vacated a panel’s decision holding
that petitioner could pass through the Schlup v. Delo “actual innocence” gateway and obtain
merits review of his claims, the en banc Ninth Circuit held that petitioner could not, in fact,
satisfy Schlup. Petitioner pled no contest to a felony murder which occurred during his
admitted participation, with a co-defendant, in a burglary, and his theory for satisfying Schlup
was that evidence discovered since his plea established an affirmative defense to felony
murder under state law.  While the court ultimately rejected petitioner’s claim of entitlement
to merits review, it did accept his assertion that Schlup could be satisfied by proof “that it is
more likely than not that no reasonable juror would have found that he failed to establish any
of the five elements of the affirmative defense by a preponderance of the evidence.”

214) Moore v. Quarterman, 533 F.3d 338, 341-42 (5th Cir. 2008) (en banc) (per curiam).  In
this Texas capital case, the en banc Fifth Circuit rejected an earlier determination by a panel
that petitioner’s Atkins v. Virginia claim (on which the district court had granted relief) was
procedurally barred because it had not been sufficiently presented to the Texas Court of
Criminal Appeals (TCCA) in petitioner’s successive request for state habeas relief.  After
acknowledging that determining whether a claim has been exhausted can be difficult, the en
banc court held that, even if petitioner did fail to exhaust his claim, he had shown cause and
prejudice sufficient to overcome the resulting default.  The court explained:

Moore had cause for misunderstanding the state’s successive writ procedures
because, when he filed his Atkins [state habeas] petition on December 26,
2002, the TCCA had published no opinion explaining the factual criteria that
must be pled in an Atkins petition, nor had such criteria become evident in
practice, arising from the unpublished disposition of similar petitions. The
earliest explanation occurred in Ex parte Williams, No. 43907-02, 2003 WL
1787634, at *1-2 (Tex.Crim.App. Feb. 26, 2003) (Cochran, J., concurring)
(unpublished). Moreover, Atkins specifically reserved to the states the
adoption of procedures to implement its new constitutional rule, yet only a
few months had passed before Moore filed his petition, and the State had not
taken any definitive action. Moore could not exhaust a remedy that the
TCCA had not yet articulated; this “cause” was external to Moore and
beyond his control. Further, Moore would plainly suffer prejudice from being
unable to establish the facts involved in his mental retardation claim.
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Moore’s mass of evidence, taken at face value, presented a substantial Atkins
claim.

Having so concluded, the en banc court returned the case to the original panel “for review of
the ultimate Atkins determination of mental retardation under the clear error standard.” 

215) Freeman v. Attorney General, 536 F.3d 1225, 1231 (11th Cir. 2008), cert. denied, 555 U.S.
1110 (2009).  Before affirming the denial of relief on the merits, the Eleventh Circuit rejected
the state’s contention that petitioner’s claim that the prosecution’s decision to seek the death
penalty against him was influenced by racial considerations was procedurally barred as a
result of his failure to raise the claim until his Florida state post-conviction relief proceedings. 
After noting that the omission of the claim from petitioner’s direct appeal could have resulted
in a procedural bar, the Eleventh Circuit concluded as follows:

The Florida Supreme Court’s opinion affirming the denial of Freeman’s
motion for post-conviction relief is less than clear with respect to its
treatment of Freeman’s Eighth and Fourteenth Amendment claims. The court
analyzed Freeman’s race-based allegations as a claim of ineffective
assistance of counsel and engaged in a traditional Strickland analysis.  ...  At
the same time, the court never rejected Freeman’s Eighth or Fourteenth
Amendment claims as procedurally barred and ...  the Florida Supreme Court
summarized Freeman’s claim in a way that suggested it understood he was
raising both substantive Eighth and Fourteenth Amendment claims ...  and a
separate ineffective assistance claim. Because the Florida Supreme Court’s
ruling can be read to reach the merits of Freeman’s Eighth and Fourteenth
Amendment claims, and because ... the state court’s findings of fact
definitively resolve all three of Freeman’s claims on the same ground, we
consider the merits of Freeman’s Sixth, Eighth, and Fourteenth Amendment
race-based claims.

216) Townsend v. Knowles, 562 F.3d 1200, 1204 n.3 (9th Cir.), cert. denied, 558 U.S. 871 (2009). 
Before affirming the denial of relief in this non-capital California murder case, the Ninth
Circuit examined whether the dismissal of petitioner’s California state habeas petition as
untimely was “adequate” to function as a procedural bar to merits review in federal court. 
After noting the government’s acknowledgment that, pursuant to Bennett v. Mueller, 322 F.3d
573 (9th Cir. 2003), it bore the burden of proving adequacy, the court observed that, “to meet
its burden, the government in this case should have presented state authority showing that the
timeliness rule was clear and certain, well-established, and consistently applied in non-capital
cases as of [the state habeas court’s ruling in this case in] 2001.”  562 F.3d at 1207.  The court
then explained that, while California’s timeliness rule for capital cases is relatively well-
developed, “the California Supreme Court [has] provided no standard for determining what
constitutes ‘substantial delay’ in a non-capital case ....” 562 F.3d at 1207-08.  The court went
on to reject the state’s contentions that the rule’s clarity could be inferred from the frequency
with which it is applied and the identifiable exceptions to the general rule, explaining that
“[f]requent application of a vague standard in dispositions that offer no guidance ...does not
serve to clarify that standard,” and that “[n]o matter how clear the exceptions may be, they
do not lend clarity to the underlying rule.” 562 F.3d at 1208.  Finally, the court concluded
that, “[b]ecause the government offers no evidence that California operated under clear
standards for determining what constituted ‘substantial delay’ in 2001, it failed to meet its
burden of proving that California’s timeliness bar was sufficiently clear and certain to be an
adequate state bar.” 562 F.3d at 1208.
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217) Hunt v. Houston, 563 F.3d 695, 705 n.2 (8th Cir. 2009), cert. denied, 558 U.S. 1117 (2010). 
In the course of reversing the grant of relief in this non-capital Nebraska murder case, the
Eighth Circuit noted that “a finding of structural error does not obviate a petitioner’s
obligation to show prejudice when attempting to overcome a state procedural default.”

218) Scott v. Schriro, 567 F.3d 573 (9th Cir.), cert. denied sub nom. Ryan v. Scott, 558 U.S. 1091
(2009). In this Arizona capital case, the Ninth Circuit panel reversed the district court’s
determination that three of petitioner’s ineffective assistance of counsel claims were
procedurally barred, and remanded the case for merits review. The procedural bar arose when
the state post-conviction court refused petitioner’s request to amend his original petition –
which had been filed by former counsel and raised only one claim – on the ground that it “had
‘no authority’ under Arizona Rule of Criminal Procedure 32.6(d) to allow the filing of an
amended petition because the motion was filed after the original petition had been denied.”
Petitioner’s challenge to this ruling was denied without comment by the Arizona Supreme
Court. 

After noting that the state bore the burden of proving that the procedural rule relied
upon by the state post-conviction court was adequate to bar federal review, the Ninth Circuit
held that this burden had not been met. The court explained that the version of Rule 32.6(d)
in place at the time petitioner’s request was filed contained no restriction on amendments after
a ruling on an initial petition, and that while an earlier version of the rule – upon which the
state court had apparently relied – did contain such a restriction, that restriction had been
deleted four years before petitioner proposed his amendment. The Ninth Circuit also noted
that the  “Arizona courts have not consistently interpreted the [relevant] version of Rule
32.6(d) to prohibit amended ... petitions ... filed after the denial of the first petition,” and that,
in fact, “the only published case that had interpreted Rule 32.6(d) after the 1992 amendment
but before Scott’s proceeding in 1996, was contrary to the post-conviction court’s ruling in
this case.” 567 F.3d at 581. 

219) Owen v. Secretary for the Department of Corrections, 568 F.3d 894, 913-14 (11th Cir.
2009), cert. denied sub nom. Owen v. McNeil, 558 U.S. 1151 (2010).  Before affirming the
denial of relief in this Florida capital case, the Eleventh Circuit rejected the district court’s
determinations that two groups of claims were procedurally barred.  First, the Eleventh Circuit
declined to treat the state court’s denial of petitioner’s conflict of interest claim as
“insufficiently pled because Owen did not identify any specific evidence in the record to
support it,” as sufficient to bar federal review.  After noting that its own formulation of the
conflict of interest standard required “specific instances” showing a conflict, the Eleventh
Circuit held that “[t]he Florida Supreme Court’s virtually identical insistence upon specific
record evidence showing that appellate counsel’s interests were actively compromised
constitutes a ruling on the merits of Owen’s claim.  Thus, Owen’s conflict-of-interest claim
is not procedurally barred from federal habeas review.” 

Second, the Eleventh Circuit disagreed with the district court’s conclusion that several
of petitioner’s ineffective assistance of counsel claims were barred because the Florida
Supreme Court refused to consider them on collateral review on the grounds that they
constituted attempts to relitigate substantive claims already raised and resolved on direct
appeal.  Relying on Cone v. Bell, 556 U.S. 449 (2009), the Eleventh Circuit explained that,
“when a state court denies collateral review on the ground that the claim was already decided
on direct appeal, that state ruling does not bar federal review.”   [Editor’s Note:  The Eleventh
Circuit did not address the fact that ineffective assistance of counsel claims raised on
collateral review rest on a legal basis (the Sixth Amendment right to counsel) distinct from
the bases of the claims presented on direct review, and usually involve facts beyond the record
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available on direct appeal].

220) Matthews v. Workman, 577 F.3d 1175, 1186 n.4 (10th Cir. 2009), cert. denied, 559 U.S.
1014 (2010). In the course of affirming the denial of petitioner’s prosecutorial misconduct
claims in this Oklahoma capital case, the Tenth Circuit noted that although trial counsel had
not objected to the prosecutor’s conduct, the OCCA exercised plain error review and
concluded “that none of the challenged comments was in fact ‘error’ at all.” “In this
circumstance,” the Tenth Circuit explained, “we do not apply the procedural default rules. We
have held that when a state court ‘den[ies] relief for a federal claim on plain-error review
because it finds the claim lacks merit under federal law,’ that decision is a merits
determination entitled to ordinary AEDPA deference.” (quoting Douglas v. Workman, 560
F.3d 1156, 1177-78 (10th Cir.2009)).

221) Wooten v. Norris, 578 F.3d 767 (8th Cir. 2009). In this Arkansas capital case, the Eighth
Circuit affirmed the district court’s determination that petitioner’s claims were procedurally
barred as a result of state post-conviction counsel’s failure to support them with the detailed
allegations and evidence later developed and presented to the federal habeas courts. In so
holding, the court of appeals rejected petitioner’s contention that fraudulent conduct by state
post-conviction counsel qualified as “cause,” and found that petitioner’s Arkansas Supreme
Court motion to recall the mandate and reopen his state post-conviction proceedings was not
a vehicle for exhausting his claims and facilitating further federal review. With regard to
petitioner’s argument that state post-conviction counsel’s fraud, concealment and dereliction
of duty could support a finding of “cause,” the Eighth Circuit acknowledged that the “gravity
of [counsel’s] failures makes Wooten’s argument compelling,” but went on to conclude that
the “agency breakdown” theory upon which it was based was foreclosed by Coleman v.
Thompson, 501 U.S. 722 (1991). 578 F.3d at 779.

Turning to petitioner’s contention that the arguable pendency of his motion to recall
and reopen in the Arkansas Supreme Court, the Eighth Circuit acknowledged that such a
remedy has been made available by the state court for extraordinary cases, but declined to
treat it as a means by which a prisoner could facilitate further federal review. The court
explained:

We welcome and applaud this mechanism given our frequent inability to
provide relief in the face of questionable representation by post-conviction
counsel. As such, we have a disincentive to use the state’s act of grace as a
means to reach a case that would otherwise be unreviewable under the
restrictions of 28 U.S.C. § 2254. Doing so would, in effect, penalize the state
for creating an additional procedural protection by opening the door to a
further round of federal review that would not have been available absent the
additional procedure. General concerns of federalism and comity, therefore,
militate against our using such a procedure to reach otherwise unreviewable
cases. These concerns also push us towards the conclusion that we must
deem the state record complete without reference to claims and evidence a
petitioner first presents to the state court after the end of other proceedings
and in the pursuit of this extraordinary form of relief. ¶ Further, our court’s
and the Supreme Court’s treatment of due process claims related to state-
provided post-conviction counsel further demonstrate that the state grants of
additional layers of protection does not open the door to an additional layer
of federal review. 

578 F.3d at 784. After further observing that “[t]his appears to be a case that could satisfy the
three factor test in [Arkansas] for recall of the mandate,” the Eighth Circuit affirmed the
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district court’s denial of petitioner’s motions to stay the proceedings pending the state court’s
resolution of his motion to recall the mandate, and to alter or amend its judgment denying
federal habeas relief.  578 F.3d at 785. 

222) Fairchild v. Workman, 579 F.3d 1134 (10th Cir. 2009). Before vacating the denial of relief
and remanding this Oklahoma capital case, the Tenth Circuit rejected the state’s contention
that petitioner’s ineffective assistance of counsel claim was procedurally barred because he
failed to comply with Oklahoma’s requirement that such claims be raised on direct appeal.
After noting that “[t]he state bears the burden of proving the adequacy of a procedural bar,”
579 F.3d at 1141, and that Tenth Circuit case law limits the Oklahoma bar to claims for which
the prisoner had new counsel on direct appeal, and which were capable of resolution without
an evidentiary hearing, the court declined to apply the bar here. The court explained that while
petitioner did have new counsel on his direct appeal, his “claim could not be resolved on the
trial record alone.” 579 F.3d at 1142. After observing that “[t]he State has failed to offer any
meaningful arguments or evidence in response to [petitioner’s] claims, the court concluded
that “the State has not carried its burden of establishing that its procedural bar ... is an
adequate and independent ground precluding habeas relief.”  579 F.3d at 1144.  See also
Winkel v. Heimgartner, 645 Fed.Appx. 729, 732 (10th Cir. 2016) (“If a petitioner places the
question of the rule’s adequacy at issue, the burden then shifts to the state to prove the
adequacy of the rule.”). 

223) Walker v. Kelly, 589 F.3d 127, 139 (4th Cir. 2009), cert. denied, 560 U.S. 920 (2010). 
Affirming the denial of relief on petitioner’s Brady v. Maryland claim in this Virginia capital
case, a majority of the Fourth Circuit panel rejected his contention that an earlier panel
decision (Walker v. Kelly, 195 Fed.Appx. 169 (4th Cir. 2006)) finding that he had shown
cause and prejudice to overcome the default of the claim prohibited the district court from
later denying the claim on its merits after an evidentiary hearing.  The earlier panel decision
finding cause and prejudice and remanding for an evidentiary hearing on the merits was issued
after the Supreme Court remanded the case for reconsideration in light of Banks v. Dretke,
540 U.S. 668 (2004).  Relying on the equivalency noted in Banks between the requirements
for “cause and prejudice” and the elements of a Brady claim, petitioner contended that the
prior panel finding of the former necessarily meant that he had also satisfied the latter.  The
panel majority disagreed, explaining:

We read nothing in Banks that renders the procedural context meaningless. 
Walker II [the order finding cause and prejudice] clearly and expressly held
that, assuming the truth of Walker’s assertions, he came forward with
sufficient evidence to survive the Commonwealth’s dispositive motion and
advance his claim for a merits determination.  Thus, the district court did
precisely what it was expressly instructed to do – conduct an evidentiary
hearing on the Brady issue and render a decision on the merits.

The panel majority did not address why the prior panel might have expressed its conclusions
as a finding of cause and prejudice if its intent had merely been to remand for consideration
of equivalent questions by the district court.

224) Bostick v. Stevenson, 589 F.3d 160 (4th Cir. 2009). Before reaching the merits and granting
relief on petitioner’s Roe v. Flores-Ortega, 528 U.S. 470 (2000), claim , the Fourth Circuit
rejected the district court’s determination that the claim was procedurally defaulted as a result
of petitioner’s failure to request amendment, pursuant to S.C.R.C.P. 59(e), of the state post-
conviction relief court’s order, which had neglected to address the Flores-Ortega claim.
Petitioner acknowledged that he had not complied with the Rule 59(e) motion requirement,
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but contended that the requirement was not consistently applied at the time of his alleged
default. The Fourth Circuit agreed, observing that “[i]t is quite clear to us that Rule 59(e) was
not consistently applied by the South Carolina courts at the time of Bostick’s PCR
proceedings,” and that this lack of consistency was expressly acknowledged by the South
Carolina appellate courts in decisions issued well after petitioner’s PCR proceedings came
to an end. 589 F.3d at 164. “We decline to hold Bostick responsible,” the court concluded,
“for failing to comply with a rule when, at the time his case was decided, the state courts did
not distinguish, in any principled way, those cases in which it would apply the rule from those
in which it would not.” 589 F.3d at 165.

225) Nolan v. Wynder, 2010 WL 299164 at *3 (3rd Cir. Jan. 27, 2010).  The Third Circuit
vacated the district court’s dismissal of several of petitioner’s claims on the ground that they
were defaulted due to noncompliance with Pa.R.App. 2116(a) (limiting statement of issues
in appellate brief to no more than one page and authorizing courts to disregard issues listed
in noncompliant briefs).  The court explained that “case law demonstrates that Pennsylvania
courts prior to Nolan’s purported procedural default routinely addressed the substantive merits
of claims despite a party’s failure to comply with the mandatory page limitation imposed by
Rule 2116(a).”  The court went on to conclude that “Rule 2116(a) is not ‘adequate’ because
it is not ‘regularly followed.’”

226) Jones v. Sussex I State Prison, 591 F.3d 707 (4th Cir. 2010). After determining that
petitioner had fairly presented his double jeopardy claim to the state courts by citing Brown
v. Commonwealth, the Fourth Circuit also rejected the state’s related contention that
petitioner’s claim was procedurally barred because the state supreme court, in its state habeas
opinion, had invoked Slayton v. Parrigan and concluded that petitioner had not raised his
double jeopardy claim on direct appeal. While the Fourth Circuit acknowledged that the
Slayton rule had been found adequate to bar federal review in other contexts on many
occasions, it emphasized that the state “does not cite any case in which Virginia courts have
applied Slayton to bar a double jeopardy claim on collateral review because the Double
Jeopardy Clause was not specifically mentioned as a ground for reversal on direct appeal.”
591 F.3d at 716. On the contrary, “[i]n at least two cases, the state Supreme Court on direct
appeal – despite the defendant’s failure to explicitly mention double jeopardy, federal law,
or even Brown in his assignments of error – ruled on the merits of the defendant’s Brown
claim.” Id. “These cases,” the court concluded, “provide strong evidence that Virginia courts
do not ‘regularly or consistently’ require defendants, in order to receive on-the-merits review
of Brown claims, to refer to the Constitution of the United States or other federal law. In the
absence of any showing of consistency by the Commonwealth, these cases demonstrate
Slayton’s inadequacy in this context.” Id.

227) Ward v. Hall, 592 F.3d 1144 (11th Cir.), cert. denied, 562 U.S. 1082 (2010). The Eleventh
Circuit panel granted penalty phase relief in this Georgia capital case, finding that petitioner’s
“right to a fair trial and a reliable sentence were violated when a bailiff improperly responded
to a juror’s question about parole ....” 592 F.3d at 1173. According to affidavits from three
jurors, and additional live testimony from one of the affiants, the jurors asked a bailiff
whether life without parole was a sentencing option, they were told it was not, and this
information affected their determination to sentence petitioner to death. The evidence from
the jurors was presented to the state habeas court, but that court refused to consider it on the
ground that it was inadmissible under state law. The state habeas court further found that
petitioner’s claim was procedurally defaulted because it had not been raised at trial or on
direct appeal, and that petitioner could not show prejudice to overcome that default because
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“there was ‘no evidence that there was any question posed by the jury that was not answered
by the trial court in open court ....’” 592 F.3d at 1175. The Eleventh Circuit agreed that
petitioner’s claim was procedurally defaulted for the reason identified by the state habeas
court, but determined that petitioner had shown “cause” for the default: “The external
impediment in this case stems from the failure of the bailiff and/or the trial judge to inform
Ward or his counsel about the jury’s question concerning parole.” 592 F.3d at 1176-77. The
court went on to find that petitioner had been prejudiced by the unauthorized juror-bailiff
communication, and that the error had not been harmless.

228) Tolliver v. Sheets, 594 F.3d 900, 930 (6th Cir.), cert. denied, 562 U.S. 1047 (2010). 
Affirming the denial of relief in this non-capital Ohio murder case, the Sixth Circuit held that
“a petitioner does not have cause for procedural default in filing a collateral motion or
application concerning ineffective assistance of counsel because he continues to be
represented on direct appeal by the counsel of whose assistance he wishes to complain.”

229) Gray v. Hardy, 598 F.3d 324, 329 (7th Cir.), cert. denied sub nom. Gray v. McCann, 562
U.S. 855 (2010).  In the course of upholding the district court’s determination that petitioner’s
Apprendi  U.S. claim was procedurally barred, the Seventh Circuit observed that it has
“repeatedly explained that where a state court reviews the claim for plain error as the result
of a state procedural bar such as the Illinois doctrine of waiver, that limited review does not
constitute a decision on the merits.”

230) Powell v. Allen, 602 F.3d 1263, 1273 (11th Cir. 2010) (per curiam), cert. denied, 562 U.S.
1183 (2011).  In the course of affirming the denial of relief in this Alabama capital case, the
Eleventh Circuit held that the state post-conviction court’s finding that petitioner “failed to
plead facts on which an ineffective assistance claim could be based” constituted a “holding
on the merits” to which § 2254(d) applied.

231) Middlebrooks v. Bell, 619 F.3d 526 (6th Cir. 2010), cert. granted, judgment vacated sub
nom. Middlebrooks v. Colson, 566 U.S. 902 (2012) (remanding for further consideration in
light of Martinez v. Ryan, 566 U.S. 1 (2012)).  In the course of affirming the denial of relief
in this Tennessee capital case, the Sixth Circuit rejected petitioner’s contention that the state
post-conviction court’s denial of funding for expert assistance constituted “cause” for his
failure support his claim ineffective assistance of counsel claim with argument and citations
to authority and the record, as required by Tennessee appellate court rules.  The court
explained:

Though Middlebrooks’s argument is not without force, we ultimately cannot
conclude that the trial court’s denial of funds excuses Middlebrooks’s failure
to comply with the Tennessee court’s briefing rules in presenting his
ineffective-assistance-of-counsel claim on postconviction appeal.
Middlebrooks could have argued deficient performance by providing
evidence that it was standard practice among capital defense attorneys in the
mid-1990s in Tennessee to obtain an MRI or PET scan when there are
indications of brain damage. Alternatively, he could have argued, as he does
now, that [the] observations [of the psychologist consulted by trial counsel]
should have led counsel to seek a brain scan. Regarding prejudice, we
acknowledge that Middlebrooks would have had more difficulty without the
scans than with them in convincing the state court that the jury might have
sentenced him to life. Nonetheless, Middlebrooks at least could have argued
that a brain scan confirming [the psychologist’s] suspicion of organic brain

Procedural Default  677 -- CTA



damage would have made a stronger impression on the jury. Thus, although
the trial court’s denial of funds certainly explains why Middlebrooks could
not make his argument as forcefully as he could have with the brain scans,
it does not explain his failure to make any argument at all. Accordingly,
Middlebrooks has not demonstrated cause, and his claim for ineffective
assistance of counsel by failure to investigate and present further evidence
of brain damage is procedurally defaulted.

619 F.3d at 536-37.

232) Williams v. Ryan, 623 F.3d 1258 (9th Cir. 2010). After the Ninth Circuit unanimously
granted penalty phase relief in this Arizona capital case, a majority of the panel the case for
an evidentiary hearing on petitioner’s Brady v. Maryland challenge to his conviction. 
Petitioner’s Brady claim arose out of a packet of letters sent from a jailhouse informant
(Sweat) to the lead detective who investigated the murder for which petitioner was
prosecuted, in which the informant conveyed information suggesting another person (Field)
committed the murder, and identified several other witnesses with potentially relevant
knowledge. Because the letters were not disclosed until petitioner’s federal habeas
proceedings were already under way, the federal district court stayed those proceedings to
permit a return to state court.  That effort was ultimately thwarted when the state post-
conviction court took the unprecedented step of refusing petitioner’s first request for an
extension of time to file.  Before discussing the substance of the Brady claim, the Ninth
Circuit agreed with the district court’s determination that the state court’s refusal to permit
an extension did not constitute an adequate basis for precluding federal review.  After
observing that the state had not cited to a single other instance of an Arizona court denying
a first extension of time to file a habeas petition in a capital case,” the court held that
Arizona’s “Rule 32.4(c) was arbitrarily applied in this case.” 623 F.3d at 1264.  The court
further noted that because the state court had not adjudicated petitioner’s claim on the merits,
§ 2254(d) was inapplicable.

233) Guilmette v. Howes, 624 F.3d 286, 290 (6th Cir. 2010) (en banc).  The en banc Sixth Circuit
held that a summary order disposing of a case under Michigan Court Rule 6.508(D) “can refer
to the petitioner’s failure to establish entitlement to relief either on the merits or
procedurally.”  As a result, such a disposition cannot be treated as presumptively procedural
or substantive, and must instead be interpreted according the circumstances of the case and
the established rules – e.g., the “look through” rule of Ylst v. Nunnemaker, 501 U.S. 797
(1991) – for determining the character of a state court’s decision.

234) Houck v. Stickman, 625 F.3d 88 (3rd Cir. 2010), cert. denied sub nom. Houck v. Lockett,
563 U.S. 977 (2011). In the course of affirming the district court’s determination that
petitioner’s claims were procedurally barred, the Third Circuit noted the possibility for
unfairness inherent in requiring that “new evidence” offered to show satisfaction of the Schlup
miscarriage of justice exception may be considered “‘only if it was not available at trial and
could not have been discovered earlier through the exercise of due diligence.’” 625 F.3d at
93-94 (quoting Amrine v. Bowersox, 128 F.3d 1222, 1230 (8th Cir. 1997)).  The court
explained that where a petitioner also contends that trial counsel was ineffective for failing
to discover and present exculpatory evidence, the Amrine requirement would pose a
“dilemma.”  625 F.3d at 94.  After noting that the Seventh Circuit had recognized the same
problem in Gomez v. Jaimet, 350 F.3d 673, 679-80 (7th Cir. 2003), and adopted a more
accommodating standard, the Third Circuit concluded that, 

Overall we are inclined to accept the Amrine definition of new evidence with
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the narrow limitation that if the evidence was not discovered for use at trial
because trial counsel was ineffective, the evidence may be regarded as new
provided that it is the very evidence that the petitioner claims demonstrates
his innocence.

625 F.3d at 94.  The court went on to assume without deciding that petitioner’s evidence was
“new,” and concluded that it was insufficient to make the showing required by Schlup.  

235) Rocha v. Thaler, 626 F.3d 815 (5th Cir. 2010), cert. denied, 565 U.S. 941 (2011).  In an
order denying rehearing after a previous opinion affirming the denial of relief in this Texas
capital case, a majority of the Fifth Circuit panel clarified the bases for its earlier
determination that the Texas Court of Criminal Appeals’ (CCA) refusal under Texas Code of
Criminal Procedure art. 11.071 § 5(c), to permit Rocha’s second or subsequent habeas petition
operated as a procedural bar to merits review in federal court.  Like the petitioner in Balentine
(summarized below), Rocha sought to litigate a penalty phase ineffective assistance of counsel
claim in a second state habeas application.  The CCA dismissed the request as an “abuse of
the writ” on the ground that Rocha’s allegations “do not satisfy the requirements of ... section
5(a)(3).”  626 F.3d at 820.  Returning to federal court, Rocha contended that the analysis
undertaken by the CCA in applying § 5(a)(3) was not independent of federal law because it
required the state court to consider the merits of the ineffective assistance of counsel claim. 
The Fifth Circuit rejected this contention, explaining that § 5(a)(3) was essentially a
codification of the Sawyer v. Whitley, 505 U.S. 333 (1992), actual-innocence-of-the-death-
penalty standard, and, like Sawyer, § 5(a)(3) functioned only as a gateway through which a
petitioner could pass en route to securing merits review of a separate claim – in this case,
Rocha’s penalty phase ineffective assistance claim.  The court explained:  

The CCA did not have to reach the merits of Rocha’s Wiggins claim to
conclude that he is not actually innocent of the death penalty.  A state court
does not undermine the independent state-law character of its
procedural-default doctrine by using a federal standard to determine whether
an otherwise defaulted successive habeas application should be permitted to
bypass a procedural bar. 

626 F.3d at 823-24 (footnote omitted).  The court went on to acknowledge that “[t]here may
well be some exceptions to the rule that a decision on the gateway innocence claim does not
constitute a decision on the underlying constitutional claim” – such as Atkins or Simmons
claims as to which the gateway and merits issues will overlap – but Rocha’s claim was not in
this category.

The majority then undertook a lengthy analysis of § 5(a)(1) of Texas’ subsequent
application bar – under which a claim may proceed if based on previously unavailable facts
or law – and prior Fifth Circuit decisions determining whether CCA orders dismissing such
applications barred federal review.  Tracing the development of state law, the majority
explained that § 5(a)(1) had come to involve two sequential inquires: first, the “state-law
question” whether the factual or legal basis upon which the petitioner relies was actually
unavailable at the time of the earlier petition; and second, the “question of federal
constitutional law”  whether the petitioner has made a prima facie showing of a constitutional
violation.  626 F.3d at 834.  Under settled procedural default doctrine, a CCA decision
rejecting an application for failure to satisfy the first criterion would be sufficiently
independent of federal law to prevent federal merits review, while a rejection for failing to
satisfy the second criterion would not.  The majority then acknowledged a “boilerplate
dismissal by the CCA” can be unclear as to the basis for rejection, in which case the federal
court should attempt to “find[] clarity in ambiguity,” 626 F.3d at 837, by looking to the
content of the petitioner’s allegations, e.g., whether he asserted a plausible (or any) basis for

Procedural Default  679 -- CTA



unavailability. The majority then summarized the relationships among relevant prior Fifth
Circuit decisions as follows:

In sum, Rivera [v. Quarterman, 505 F.3d 349 (5th Cir. 2007),] holds that the
CCA reaches the merits of an Atkins claim when it determines that the Atkins
claim is prima facie without merit and dismisses the claim for failure to
satisfy § 5(a)(1). Ruiz [v. Quarterman, 504 F.3d 523 (5th Cir. 2007),] holds
that we can reach the merits of a successive habeas claim that the CCA does
not dismiss as an abuse of the writ under § 5(c) but rather denies on the
merits. Hughes [v. Quarterman, 530 F.3d 226 (5th Cir. 2008),] holds that a
dismissal for failure to satisfy the “factual or legal unavailability”
requirement of § 5(a)(1) rests on state-law grounds. And Balentine II holds
first that we should not treat every dismissal under § 5(a)(1) as a dismissal
on the merits and second that a Wiggins claim is not a claim of actual
innocence of the death penalty.

626 F.3d at 838-39.

236) Weatherall v. Sloan, 415 Fed.Appx. 846, 849 n.3 (10th Cir.), cert. denied, 565 U.S. 863
(2011).  In its order denying a COA in this Colorado second degree murder case, the Tenth
Circuit made the following remarks about the character of the state court of appeals’ dismissal
of petitioner’s claim for failure to state a claim for relief:

The Colorado Court of Appeals cited to People v. Rodriguez, 914 P.2d 230
(Colo.1996), and Hooker v. People, 173 Colo. 226, 477 P.2d 376 (1970),
which stand for the rule that a court may summarily deny a Colo. R.Crim. P.
35 motion if the motion does not specify facts from which the court can
discern any basis for a constitutional claim. The Court of Appeals’s decision
does not rest on entirely independent state law grounds because the Colorado
Court of Appeals had to look to federal law to determine whether
Weatherall’s factual allegations would support a federal due process claim.
Thus, although the dismissal was pursuant to a state procedural rule, the
application of that rule incorporated federal law.

237) Cooper v. Neven, 641 F.3d 322, 332-33 (9th Cir.), cert. denied sub nom. Palmer v. Cooper,
565 U.S. 1015 (2011).  The Ninth Circuit reversed the dismissal of petitioner’s Brady v.
Maryland claims as procedurally barred, and remanded this Nevada non-capital murder,
attempted murder and battery case for further proceedings.  When petitioner raised the Brady
claims in a state post-conviction proceeding, they were subject to two Nevada statutory
procedural bars, both of which contained cause and prejudice exceptions that the Nevada
Supreme Court held the claims did not satisfy.  In federal habeas proceedings, petitioner
contended that the state court’s reliance on an assessment of the merits of his Brady claims
as part of its cause and prejudice analysis meant that the resulting procedural bar was not
sufficiently “independent” of federal law to prevent federal review.  The Ninth Circuit agreed:

In this case, the Nevada Supreme Court explicitly relied on its federal Brady
analysis as controlling the outcome of its state procedural default analysis.
It stated, “The second and third Brady components parallel the good cause
and prejudice necessary to overcome the procedural bars; therefore, proving
that the State withheld evidence generally establishes cause, and proving that
the withheld evidence was material establishes prejudice.” Unlike other
cases, where discussion of the merits of a claim occurs simply to determine
whether the claim could have been raised earlier, here the claim is itself the
justification for the default. As the Nevada Supreme Court explained, in the
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context of Brady claims, the merits of the claim dovetail exactly with the
cause-and-prejudice analysis. Thus, its decision did not rest on an
independent and adequate state ground and does not bar federal habeas
review.

238) Haney v. Adams, 641 F.3d 1168 (9th Cir.), cert. denied, 565 U.S. 1022 (2011).  In this
California “aggravated mayhem, torture, assault and criminal threats” case, the Ninth Circuit
joined the Second, Third, Fourth, Fifth, Eighth and Tenth Circuits in holding that “a timely
objection to the prosecutor’s use of peremptory challenges is a prerequisite to a Batson
challenge.”  641 F.3d at 1171; see also id. at 1169 (“We now hold that a petitioner may not
raise a Batson claim in his habeas petition if the petitioner failed to object to the prosecution’s
use of peremptory challenges at trial.”). 

239) Kindler v. Horn, 642 F.3d 398 (3rd Cir. 2011), cert. denied sub nom. Wetzel v. Kindler, 565
U.S. 1173 (2012).  On remand from the Supreme Court (see Beard v. Kindler, 558 U.S. 53
(2009)) the Third Circuit re-examined the adequacy of the version of Pennsylvania’s fugitive
forfeiture rule relied upon by the state courts to bar review of petitioner’s direct appeal and
post-conviction claims, and adhered to its prior determination that he was entitled to merits
review, and to relief:

The Supreme Court’s review of our prior decision resulted in what it
described as a “narrow” holding in response to a “narrow” question of
federal habeas law. Kindler V, 558 U.S. at 63. It held that a discretionary rule
can be adequate to bar federal habeas review and then expressly left it to us
to decide, on remand, whether the Pennsylvania courts applied a “new rule
mandating dismissal,” which “constituted a break from past discretionary
practice.” Id. We so decide. Here, ... a mandatory rule was not firmly
established [at the time petitioner escaped from custody] and was thus
inadequate to bar federal review. Our holding in both cases was in no way
dependent on a conclusion that discretionary rules are automatically
inadequate. To the contrary, we held in our prior decision that the rigid,
mandatory, rule requiring dismissal of post-verdict motions was inadequate
because it was novel. Kindler IV, 542 F.3d at 80. Because the Supreme
Court’s opinion leaves our prior holding undisturbed, we reaffirm our prior
decision.

642 F.3d at 404. 

240) Stone v. Moore, 644 F.3d 342, 348 (6th Cir. 2011).  In this Ohio non-capital murder case,
the Sixth Circuit held that the rule of Deitz v. Money, 391 F.3d 804 (6th Cir. 2004), under
which Ohio Rule of Appellate Procedure 5(A) (allowing for motion for delayed appeal
beyond presumptive 30 day appeal period) was regarded as too discretionary to serve as an
“adequate” ground for precluding federal habeas review, was abrogated by Beard v. Kindler,
558 U.S. 53 (2009), and Walker v. Martin, 562 U.S. 307 (2011).  The court summarized its
rationale as follows:

Beard and Walker, when read together, permit a state procedural rule to serve
as an adequate state ground for preventing review of a habeas petition even
if the state procedural rule accords courts broad discretion. As a result of the
Supreme Court’s decision in Walker, Deitz is no longer the controlling law
on this issue in our Circuit, and a petitioner’s failure to follow Ohio Rule of
Appellate Procedure 5(A) can serve as the basis for a procedural default of
a petitioner’s habeas claims.
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241) Evans v. Secretary, Pennsylvania Department of Corrections, 645 F.3d 650, 658 (3rd Cir.),
cert. denied, 565 U.S. 922 (2011).  Before reversing the grant of relief on petitioner’s due
process challenge to a recalculation of his Pennsylvania sentence for various sex crimes, the
Third Circuit rejected the state’s contention that the state post-conviction court’s refusal to
consider the claim on the ground that it had not been filed within one year of sentencing, as
required by state law, barred federal review.  The Third Circuit noted that the state limitations
period applied to petitioner contained an exception for claims based on facts previously
unknown despite the exercise of due diligence, then explained:

Here, it is beyond dispute that the “facts” giving rise to Evans’s due process
claim were “unknown” to him until eleven years after he was sentenced. 
Moreover, even if Evans had exercised the utmost diligence, he could not
have discovered these “facts” because the corrections to the calculation of his
release date did not occur until 2005.  ¶  Under these circumstances, the
Pennsylvania courts’ refusal to apply the after-discovered evidence exception
is not an adequate basis to preclude federal habeas review ... and thus
[petitioner’s] due process claim is not procedurally defaulted.

242) Conner v. Hall, 645 F.3d 1277 (11th Cir. 2011).  The Eleventh Circuit vacated the district
court’s order dismissing petitioner’s Atkins v. Virginia claim as procedurally barred in this
Georgia capital case, and remanded for consideration of his request for an evidentiary hearing. 
The procedural bar issue arose when petitioner’s request for state habeas relief under
Georgia’s own prohibition against the execution of prisoners with mental retardation was
dismissed as impermissibly successive on the ground that it could have been raised in an
earlier state habeas proceeding.  The federal district court treated the state court dismissal as
adequate to bar federal review, but the Eleventh Circuit disagreed.  The court explained that
at the time petitioner filed his second state habeas petition asserting his mental retardation
claims, such claims could not “be procedurally defaulted as a matter of [Georgia] law,” 645
F.3d at 1289, and while the Georgia Supreme Court had declined to review the state habeas
court’s dismissal of petitioner’s claim, that refusal did not reflect a change in state law, see
id. at 1290.  The court went on to add:

After careful review of Georgia’s actual practice and procedure for
addressing mental retardation claims for state habeas petitioners similarly
situated to Conner, we are compelled to conclude that the procedural bar is
inadequate to bar federal review because it has not been consistently and
regularly applied.  ¶  The inadequacy of Georgia’s procedural default rule ...
as a bar to federal review of Conner’s mental retardation claim is illustrated
by the numerous Georgia habeas petitioners, similarly situated to Conner,
who have been granted [review] regardless of whether they brought their
mental retardation claims in a second or third state habeas petition. Indeed,
since [the Georgia Supreme Court made the state law ban on executing
prisoners with mental retardation retroactive], numerous Georgia
death-sentenced prisoners whose trials, like Conner’s, commenced before
July 1, 1988, the effective date of [the ban], have obtained independent
expert access and remands for mental retardation trials from claims filed in
second or successive state habeas petitions. 

Id. at 1290 (footnote and internal citation omitted).

243) Hodges v. Epps, 648 F.3d 283 (5th Cir. 2011).  Before affirming the grant of relief on
petitioner’s Simmons v. South Carolina, 512 U.S. 154 (1994), claim in this Mississippi capital
case, the Fifth Circuit rejected the state’s contention that merits review was prohibited on the
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ground that the Mississippi Supreme Court’s direct appeal opinion had treated petitioner’s
claim as procedurally barred, and had reached the merits only in the alternative.  The court
explained that when the claim was presented to the Mississippi Supreme Court a second time
in post-conviction relief proceedings, that court declined to consider it only on the basis of
“res judicata,” and made no mention of the earlier procedural bar ruling. See 648 F.3d at 287
(“Accordingly, the last time the state court addressed the instant claim it addressed the claim
on the merits without mentioning the procedural bar, thereby removing the previously
imposed procedural bar.”). 

244) Kidd v. Norman, 651 F.3d 947, 953-54 (8th Cir. 2011), cert. denied, 568 U.S. 838 (2012). 
In this Missouri non-capital murder case, the Eighth Circuit adhered to its requirement,
established in Amrine v. Bowersox, 238 F.3d 1023 (8th Cir. 2001), that a petitioner seeking
to pass through the Schlup v. Delo, 513 U.S. 298 (1995), actual innocence “gateway” is
required to “come forward not only with new reliable evidence which was not presented at
trial, but to come forward with new reliable evidence which was not available at trial through
the exercise of due diligence.”  The court acknowledged that the Amrine formulation had been
criticized for its inability to accommodate claims alleging that evidence establishing
innocence was not previously discovered due to the ineffectiveness of trial counsel, but
maintained that it was “not at liberty to ignore Amrine because we have already applied [it]
in situations like Kidd’s.”  The court also rejected petitioner’s contention that the Amrine rule
conflicted with House v. Bell, 547 U.S. 518 (2006), explaining that House presented a
different question, such that it “does not help resolve the current circuit split on the meaning
of ‘new’ evidence in cases where one or more of the procedurally defaulted claims are claims
involving trial counsel’s alleged ineffectiveness in failing to discover or present evidence of
the petitioner's innocence.”

245) Greenway v. Schriro, 653 F.3d 790 (9th Cir. 2011).  The Ninth Circuit vacated the portion
of the district court’s order dismissing petitioner’s ineffective assistance of counsel claims as
procedurally barred in this Arizona capital case, and remanded for merits review.  The
procedural bar issue arose out of the state post-conviction court’s determination that Arizona
Criminal Procedure Rule 32.2(a)(3), which bars claims that could have been raised in a
“previous collateral proceeding,” prohibited petitioner from amending his first application for
relief to include the ineffective assistance claims after that application had been summarily
dismissed.  Relying on its earlier decision in Scott v. Schriro, 567 F.3d 573 (9th Cir. 2009),
which addressed a similar issue, the Ninth Circuit noted that Arizona law permitted post-
denial amendment of an application for post-conviction relief upon a showing of good cause,
and explained that the state court in petitioner’s case had “failed to recognize the availability”
of the amendment procedure. 653 F.3d at 799.  The Ninth Circuit also observed that Rule
32.2(a)(3), “on its face, applies only where there has been a prior post-conviction proceeding,”
and that “[t]here was no such prior post-conviction proceeding in Greenway’s case, for
Greenway ... was trying to amend his first petition after it had been dismissed.”  Id. at 800. 
“Therefore,” the court concluded, “Rule 32.2(a)(3)’s bar of claims not raised in an earlier
petition cannot constitute an adequate and independent ground sufficient to support a finding
of procedural default, and particularly in light of Rule 32.6(d)’s provision allowing for
amendments to Rule 32 petitions.” Id.  The Ninth Circuit went on to examine petitioner’s
other claims, and affirmed the district court’s denial of relief on the merits.

246) Jalowiec v. Bradshaw, 657 F.3d 293, 303 (6th Cir. 2011), cert. denied, 568 U.S. 828 (2012). 
Before affirming the denial of relief in this Ohio capital case, the Sixth Circuit disagreed with
the district court’s determination that the Ohio Court of Appeals’ rejection of petitioner’s
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Brady v. Maryland claim on the ground that it had been presented in an impermissible
successive petition for state post-conviction relief constituted a procedural bar to federal
review.  The Sixth Circuit explained that petitioner’s state post-conviction petition had been
characterized as impermissibly successive only because the state court had “overlooked”
circumstances that warranted treating it as merely a permissible amendment to an earlier
filing.  “The Ohio courts’ enforcement of the procedural bar,” the Sixth Circuit concluded,
“was therefore ... erroneous and represents no obstacle to our review of this portion of
Jalowiec’s Brady claim.”  

247) Sivak v. Hardison, 658 F.3d 898 (9th Cir. 2011).  Before granting relief on petitioner’s
Napue v. Illinois, 360 U.S. 264 (1959), claim in this pre-AEDPA Idaho capital case, the Ninth
Circuit rejected the state’s contention that the claim was procedurally barred because it had
not been asserted in time to comply with Idaho’s rule requiring that challenges to a conviction
or sentence be brought within 42 days after imposition of the sentence.  After noting that it
had previously found Idaho’s rule to be “‘uniquely harsh,’” and therefore inadequate, when
applied to ineffective assistance of counsel claims, the Ninth Circuit reached the same
conclusion in this case. 658 F.3d at 906.  The court also found that the Idaho Supreme Court’s
rationale for applying the rule to petitioner’s Napue claim was based on its mistaken belief
that the claim had not been raised in his first application for state post-conviction relief.  In
fact, the claim was asserted in that application, and the Idaho Supreme Court itself had
“considered and rejected [it] on the merits.”  Id. at 907.  From this, the Ninth Circuit held that
the “Idaho Supreme Court’s application of [the default rule] is premised on an erroneous
factual determination, and Sivak has met his AEDPA burden of introducing clear and
convincing evidence to rebut the presumption that the state court’s determination is correct.” 
Id. (citing 28 U.S.C. § 2254(e)(1)); see also id. (“Here, the state court applied the state’s
procedural rule ... in an erroneous and arbitrary manner.  Thus, we follow the Supreme Court
and our sister circuits in holding that an erroneously applied procedural rule does not bar
federal habeas review.”).

248) Magwood v. Warden, Alabama Dept. of Corrections, 664 F.3d 1340 (11th Cir. 2011).  On
remand from the Supreme Court, see Magwood v. Patterson, 561 U.S. 320 (2010), the
Eleventh Circuit panel quickly rejected the state’s argument that merits review of petitioner’s
claim that his due process right of fair warning was violated by the imposition of a death
sentence made possible only by the retroactive application of an unforeseeable judicial
construction of Alabama’s capital sentencing statute was barred because the claim had been
procedurally defaulted.  Assuming there was a default, the court held that it was “excused
because Magwood meets the test of being actually innocent of the death penalty.”  Id. at 1346. 
“]B]ut for the alleged violation of the fair-warning requirement,” the court explained, “the
judge could not have found any statutory aggravating factors and Magwood was therefore
ineligible for the death penalty. Thus, even if Magwood’s claim is procedurally defaulted, he
is the rare capital defendant who meets Sawyer [v. Whitley]’s actual innocence exception and
his procedural default is excused.”  664 F.3d at 1347.  The court went on to note that because
there had been no state court adjudication of the merits, § 2254(d) was inapplicable. Id.

249) Wogenstahl v. Mitchell, 668 F.3d 307 (6th Cir.), cert. denied sub nom. Wogenstahl v.
Robinson, 568 U.S. 902 (2012).  In the course of affirming the denial of relief in this Ohio
capital case, the Sixth Circuit observed that the district court had “incorrectly suggest[ed] that
in order to maintain an argument that there was cause and prejudice for default based in an
IAAC [ineffective assistance of appellate counsel] claim, th[at] ... claim must be
independently pled in the habeas petition.” 668 F.3d at 322 n.2.  “Edwards v. Carpenter, [529
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U.S. 446, 452 (2000)],” the court explained, “stands for the proposition that IAAC claims
must be presented to the state courts and can themselves be procedurally defaulted, ... not that
they must be separately pled in federal court.” Id. 

250) Thacker v. Workman, 678 F.3d 820, 842 (10th Cir. 2012), cert. denied, 568 U.S. 1105
(2013).  In the course of affirming the denial of relief in this Oklahoma capital case, the Tenth
Circuit acknowledged that petitioner had filed a Rule 28(j) asserting “for the first time” that,
pursuant to Martinez v. Ryan, 566 U.S. 1 (2012), the ineffectiveness of his state post-
conviction counsel constituted “cause” to overcome the procedural bar to federal review of
two ineffective assistance of trial counsel claims.  After noting that circuit law precluded
consideration of “issues raised for the first time in a Rule 28(j) letter,” id., the Tenth Circuit
added the following:

Although it may be true that Thacker could not have, at the time he initiated
these federal habeas proceedings, predicted the Supreme Court’s resolution
of the Martinez case, he most certainly could have argued in his federal
habeas petition, as the petitioner in Martinez did, that ineffective assistance
of post-conviction counsel was the “cause” for his failure to raise his
ineffective assistance of trial counsel claim. He has never raised this issue
until he filed his Rule 28(j) letter.

251) Lopez v. Ryan, 678 F.3d 1131 (9th Cir.), cert. denied, 567 U.S. 947 (2012).  The Ninth
Circuit affirmed the district court’s denial of petitioner’s request for Rule 60(b) relief in this
Arizona capital case.  After the denial of federal habeas relief had been affirmed by the Ninth
Circuit, petitioner moved for relief from the judgment in the district court, contending that his
state post-conviction counsel had been ineffective, and that this constituted “cause” to
overcome the procedural default of one of his ineffective assistance of trial counsel claims
pursuant to Martinez v. Ryan, 566 U.S. 1 (2012).  Following the approach taken in Gonzalez
v. Crosby, 545 U.S. 524 (2005), the Ninth Circuit conducted its “own, independent Rule 60(b)
analysis,” and proceeded according to the six-factor set forth in Phelps v. Alameida, 569 F.3d
1120 (9th Cir. 2009). 678 F.3d at 1135.  The court determined that: (1) “the nature of the
intervening change of law” “weigh[ed]” slightly in favor of reopening Lopez’s case” because
“the Supreme Court’s development in Martinez constitutes a remarkable – if ‘limited,’ –
development in the Court’s equitable jurisprudence”; (2) the “diligence” consideration
“weigh[ed] against” petitioner because he had previously argued that the same post-conviction
counsel “had been diligent in developing his IAC claims,” and because, “when given a chance
to make his best arguments before the Supreme Court ... Lopez pointed to the State’s conduct,
not alleged ineffectiveness of his PCR counsel,” while “[i]n this same time frame, ... other
petitioners, like Martinez, were challenging Coleman,”; (3) the “interest in finality” did not
support reopening the case, while (4) “the relatively short time period between the finality of
Lopez’s federal habeas proceedings and his Rule 60(b) motion” did; (5) “the degree of
connection between Lopez’s case and Martinez” did not favor reopening “[g]iven the
difference between procedural default [which was at issue in Martinez] and § 2254(e)(2)
[which had been the basis for the Ninth Circuit prior decision rejecting petitioner’s claim],
and the potentially significant legal difference between those doctrines ...”; and (6) “the
comity factor does not favor reconsideration.” 678 F.3d at 1135-37; see also id. at 1136 n.1
(noting with regard the second factor (diligence that “we do not fault Lopez for failing to raise
his PCR counsel’s ineffectiveness before the district court or before us in his original federal
habeas proceedings. We agree with Lopez that imposing such a penalty would have the
perverse effect of encouraging federal habeas lawyers to raise every conceivable (and not so
conceivable) challenge – even those challenges squarely foreclosed by binding circuit and
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Supreme Court precedent. We do not believe that Gonzalez intended such an effect.”). 
Finally, the Ninth Circuit conducted a separate inquiry into the “substantiality” of petitioner’s
underlying ineffective assistance of trial counsel claim, and concluded that the combination
of a particularly “heinous” crime and “a very narrow” allegation of ineffectiveness prevented
the claim from being “considered substantial ....” Id. at 1138.

252) James v. Schriro, 679 F.3d 780 (9th Cir. 2012) (amended op.), cert granted, judgment
vacated, 568 U.S. 1224 (2013) (remanding for further consideration in light of Johnson v.
Williams, 569 U.S. 943 (2013), on remand sub nom. James v. Ryan, 733 F.3d 911 (9th Cir.
2013), cert. denied, 134 S.Ct. 2697 (2014) (holding that Johnson did not require a different
result).  Before granting penalty phase relief in this Arizona capital case, the Ninth Circuit
panel determined that the state post-conviction courts’ refusal to consider petitioner’s
ineffective assistance of counsel claim, first on the ground that it could have been raised on
direct appeal, and later on the ground of res judicata, did not bar federal review.  Relying on
Lambright v. Stewart, 241 F.3d 1201, 1203-04 (9th Cir. 2001), the Ninth Circuit explained
that at the time of petitioner’s first state post-conviction proceeding in 1985, Arizona had “no
firmly established rule requiring a defendant to raise on direct appeal an ineffective assistance
of counsel claim that relied on extra-record evidence.  To the contrary,” the court continued,
“Arizona law then prohibited defendants from raising on direct appeal claims based on extra-
record evidence, and mandated instead that defendants raise such claims in PCRs.”

253) Sexton v. Cozner, 679 F.3d 1150 (9th Cir. 2012), cert. denied, 568 U.S. 1099 (2013).  After
affirming the denial of relief on one ineffective assistance of counsel claim in this Oregon
non-capital murder case, the Ninth Circuit refused petitioner’s request for a limited remand
under Martinez v. Ryan, 566 U.S. 1 (2012), to facilitate consideration of two additional,
procedurally defaulted ineffective assistance of counsel claims. The court began its discussion
of the remand request with the following observations about the standard petitioner would be
required to meet:

Sexton is entitled to a remand if he can show that PCR counsel was
ineffective under Strickland for not raising a claim of ineffective assistance
of trial counsel, and also “that the underlying ineffective-assistance-of-
trial-counsel claim is a substantial one....” Martinez, 566 U.S. at 14. In order
to show ineffectiveness of PCR counsel, Sexton must show that PCR
counsel’s failure to raise the claim that trial counsel was ineffective was an
error “so serious that counsel was not functioning as the ‘counsel’ guaranteed
the defendant by the Sixth Amendment,” and caused Sexton prejudice.
Strickland, 466 U.S. at 687. Counsel is not necessarily ineffective for failing
to raise even a nonfrivolous claim, Knowles v. Mirzayance, 556 U.S. 111,
127 (2009), so clearly we cannot hold counsel ineffective for failing to raise
a claim that is meritless.

679 F.3d at 1157; see also id. at 1159 (“To establish that PCR counsel was ineffective, Sexton
must show that trial counsel was likewise ineffective, and that PCR counsel’s failure to raise
trial counsel’s ineffectiveness in the PCR proceeding fell below an objective standard of
reasonableness.”).  

After reviewing the “extensive record” relevant to the defaulted claims, the Ninth
Circuit held “without hesitation” that neither trial counsel nor post-conviction counsel had
been ineffective. 679 F.3d at 1161.  “There may be cases,’ the court added, where the record
is devoid of sufficient information necessary to evaluate whether PCR counsel was ineffective
and, as a result, remand under Martinez would be necessary.” Id. 
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254) Pope v. Secretary for Dept. of Corrections, 680 F.3d 1271 (11th Cir. 2012), cert. denied sub
nom. Pope v. Crews, 568 U.S. 1233 (2013).  Before vacating the grant of penalty phase relief
in this Florida capital case and remanding for an evidentiary hearing on petitioner’s
ineffective assistance of counsel claim, the Eleventh Circuit panel rejected the state’s
contention that the claim was procedurally barred because the Florida Supreme Court had
disposed of it by stating that “‘the motions, files, and records in this case ... conclusively
demonstrate that Pope is entitled to no relief ....’” 680 F.3d at 1285.  Relying on Borden v.
Allen, 646 F.3d 785, 810-13 (11th Cir. 2011), the Eleventh Circuit held that “a Florida state
court’s dismissal of a post-conviction claim for facial insufficiency constitutes – at least for
purposes of the procedural default analysis – a ruling ‘on the merits’ that is not barred from
our review.” Id. at 1286.

255) Roberts v. Thaler, 681 F.3d 597 (5th Cir.), cert. denied, 568 U.S. 982 (2012).  In the course
of affirming the denial of relief in this Texas capital case, the Fifth Circuit acknowledged the
possibility that the Texas Court of Criminal Appeals may have rejected one of petitioner’s
claims on the ground that it had been inadequately briefed according to the requirements of
Texas Rule of Appellate Procedure 38.1. Although “a credible argument could be made that
the TCCA was merely noting that Roberts’ claim ... could be ‘subject to rejection on that
ground alone,’” the Fifth Circuit proceeded to examine whether such a ruling would constitute
an adequate and independent state ground sufficient to bar federal review. 681 F.3d at 606.
The court then determined that “[a] survey of the TCCA’s capital sentencing jurisprudence
reveals that it regularly rejects claims, both on direct and postconviction review, on the basis
that these claims are inadequately briefed,” and went on to “hold ... that under the prevailing
standards, Texas’s rules have been ‘regularly followed by [its] courts, and applied to the
majority of similar claims.’” Id. at 607 (quoting Finley v. Johnson, 243 F.3d 215, 218 (5th Cir.
2001)).  “[I]f the TCCA did invoke the briefing requirements of Texas Rule of Appellate
Procedure 38.1 to bar Roberts’s claim,” the court concluded, “then its determination
constituted an independent and adequate state ground for denial of relief that procedurally
bars federal habeas review.” Id. at 608.  The court went on to consider the substance of
petitioner’s claim and found it meritless.

256) Ambrose v. Booker, 684 F.3d 638 (6th Cir. 2012), cert. denied, 568 U.S. 1148 (2013).  The
Sixth Circuit reversed and remanded the dispositions (one grant of relief and two denials) of
three Michigan cases, consolidated for appeal, for further proceedings on whether petitioners
had shown “prejudice” to overcome their procedural defaults.  All three cases involved
defaulted fair cross-section claims based on the discovery, well after each petitioner was tried,
“of an unintentional computer glitch that caused the systematic underrepresentation of
African-Americans in the jury pools of Kent County, Michigan.”  684 F.3d at 640.  Because
the petitioners had been unaware of the glitch at trial, none lodged contemporaneous
objections to the underrepresentation, and each was refused state post-conviction review on
the basis of those omissions.  

Assessing the availability of merits review in federal court, the Sixth Circuit, relying
on Amadeo v. Zant, 486 U.S. 214 (1988), and analogous case law, first determined that
“petitioners have shown cause because the factual basis for the claim – the computer glitch
– was not reasonably available to counsel, and petitioners could not have known that
minorities were underrepresented in the jury pool by looking at the venire panel.”  684 F.3d
at 645; see also id. (“[T]he record demonstrates that [petitioners] could not have reasonably
known of the error at the time the jury was sworn. The glitch was a mistyped parameter in the
software, buried in a mountain of computer code, that was only discovered after a broad
statistical analysis led to an extensive internal investigation. This is not the type of error that
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would be reasonably discoverable by a defendant at jury selection.”); id. at 646 (“To say that
petitioners should have looked at a single venire panel and noticed something that the officials
failed to notice for sixteen months rings hollow.”).  In support of this conclusion, the court
further noted that, “were we to hold that petitioners cannot demonstrate cause, we would be
instituting a de facto requirement that defense attorneys in Kent County automatically raise
fair cross-section objections,” which would “run counter to the lawyer’s duty to avoid
frivolous litigation, as well as the procedural default doctrine’s concern with judicial
efficiency.”  Id. at 648.

Having determined that petitioners had shown “cause,” the court went on to hold that
they were also required to “show actual prejudice to excuse their default, even if the error is
structural.”  684 F.3d at 649.  Relying on Keith v. Mitchell, 455 F.3d 662 (6th Cir. 2006), and
decisions from the Seventh and Eleventh Circuits, the Sixth Circuit explained that “[c]omity
requires us to avoid overturning defaulted claims absent a showing of actual prejudice,” and
that, “[a]lthough the nature of the procedural right is important, federal courts should not
reverse state court decisions unless a petitioner can show that the outcome would have been
different.”  684 F.3d at 650-51.  With regard to “the proper standard,” the court found
“persuasive” the Eleventh Circuit’s requirement that a petitioner demonstrate “a reasonable
probability that ‘a properly selected jury [would] have been less likely to convict.’” Id. at 652
(quoting Hollis v. Davis, 941 F.2d 1471, 1482 (11th Cir. 1991)).  Before remanding the cases
for consideration under this standard, the Sixth Circuit added the following:

Although the instant petitions do not involve a Strickland claim, this standard
is appropriate because it balances the competing demands of constitutionally
protected equal protection interests and comity toward the state courts. We
recognize that the application of the actual prejudice standard in cases such
as these presents a particularly challenging charge to the district courts below
to answer the question, “what would have happened?” The law nonetheless
requires that the question be answered – with a careful look at the transcripts
involved, and with judgment that takes into account a fair balance of the
competing interests of comity toward the final judgments of the state’s
criminal processes and the protection of constitutional equal protection
interests.

684 F.3d at 652.

257) Teleguz v. Pearson, 689 F.3d 322 (4th Cir. 2012).  The Fourth Circuit vacated the district
court’s dismissal of the § 2254 petition in this Virginia capital case and remanded for further
proceedings on petitioner’s contention that his proof of actual innocence entitled him to pass
through the Schlup v. Delo, 513 U.S. 298 (1995), actual innocence gateway to merits review
of his procedurally defaulted claims.  Petitioner was convicted and sentenced to death in
connection with the alleged murder-for-hire of his former girlfriend.  The evidence against
him consisted of testimony of the actual killer, who claimed petitioner had hired him, and two
other witnesses who purported to corroborate the killer’s claim.  As the Virginia Supreme
Court described the evidence, “the jury had to believe the testimony of” all three witnesses
in order to convict.  689 F.3d at 326.  In support of his Schlup argument, petitioner presented
affidavits from both of the corroborating witnesses in which they recanted their testimony, as
well as other pieces of evidence refuting various factual claims made in the witnesses’ trial
testimony. The district court denied relief without holding an evidentiary hearing.  

Relying on Wolfe v. Johnson, 565 F.3d 140 (4th Cir. 2009), the Fourth Circuit
expressed concern over the district court’s single-sentence rejection of petitioner’s Schlup
gateway claim: “Nowhere in its order does the district court more thoroughly or directly
consider Teleguz’s Schlup gateway innocence claim. Consequently, this Court is left with the
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district court’s conclusory explanations, which do not provide sufficient analysis to enable
us to review the reasons for, or scope of, the district court’s denial of Teleguz’s Schlup
gateway innocence claim.” 689 F.3d at 329 (footnote omitted). 

Additionally, the Fourth Circuit noted the possibility that the district court had “based
its analysis on a mistake of law, by applying its Schlup analysis to individual procedurally
defaulted claims.” 689 F.3d at 329. The court went on to emphasize that such an approach
would be wrong:

We reject the Commonwealth’s contention that “federal habeas courts may
not entertain any argument of [a Schlup gateway] innocence [claim] that is
not causally connected to a defaulted claim of constitutional error.”
Appellee’s Br. 21. We find no jurisprudential support for a requirement that
a causal relationship exist between a petitioner’s evidence of actual
innocence and a petitioner’s procedurally defaulted claims. ... ¶  Thus, a
district court’s inquiry into a Schlup gateway innocence claim requires an
examination of all of the evidence and a threshold determination about the
petitioner’s claim of innocence that is separate from its inquiry into the
fairness of his trial. 

689 F.3d at 330.  “Because we are unable to conclude that the district court engaged in the
rigorous Schlup analysis required by Wolfe,” the court continued, “we vacate and remand on
this issue.” Id.

Finally, the Fourth Circuit noted that the district court also “did not explain its
decision not to conduct an evidentiary hearing on Teleguz’s Schlup gateway innocence
claim,” but “should address whether Teleguz should be granted an evidentiary hearing” on
remand.  689 F.3d at 330-31.  In a footnote to this instruction, the court added that, “Our sister
circuits considering whether the limitation on evidentiary hearings in § 2254(e)(2) applies to
Schlup claims have overwhelmingly found that it does not.”  Id. at 331 n.6.

258) Munchinski v. Wilson, 694 F.3d 308 (3rd Cir. 2012).  Before affirming the grant of relief
on petitioner’s Brady v. Maryland claim in this Pennsylvania double murder case, the Third
Circuit rejected the state’s contention that the state Superior Court’s decision finding two
subsets of petitioner’s claims (referred to as Group 2 and Group 3) untimely constituted a
procedural bar to merits review in federal court. After observing that “the Superior Court’s
opinion is difficult to understand, and at times seems almost self-contradictory,” the Third
Circuit determined that, in the end, the state court “reached the merits of all of Munchinski’s
Brady claims.”  694 F.3d at 333.  The court explained:

In other words, the [Superior] court concluded that even though the Group
2 and Group 3 claims were untimely if presented independently, it was
required to consider the materiality of all of the alleged suppressed evidence
because Munchinski did present timely Brady claims via Group 1. Though
the Superior Court does not explain why it was required to reach the merits
as to all of Munchinski’s Brady claims, it cites a Pennsylvania Supreme
Court case to support its conclusion. As such, this conclusion appears to
result from an interpretation of state law, and is not properly before us. The
only issue we must consider is whether the Superior Court’s earlier
statements regarding the Group 2 and 3 claims provide an independent and
adequate state court ground sufficient to support its judgment.  * * *
Logically speaking, the procedural ruling was not sufficient to support the
court’s judgment. That is, the court could not avoid analyzing the merits of
Munchinski’s Group 3 claims on the basis of their timeliness. Indeed, the
court specifically rejected that possibility.
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694 F.3d at 334. 

259)  Boyd v. Commissioner, Alabama Dept. of Corrections, 697 F.3d 1320 (11th Cir. 2012), cert.
denied, 570 U.S. 920 (2013).  In the course of affirming the denial of relief in this Alabama
capital case, the Eleventh Circuit upheld the Alabama Court of Criminal Appeals’
determination that the claims asserted in petitioner’s amended petition for state post-
conviction relief were procedurally barred because he had not sought or obtained leave file
the amendment with the lower state court.  After reviewing Alabama law governing
amendments in post-conviction cases, the Eleventh Circuit explained:

In short, under Alabama law, a trial court has the discretion to grant or deny
leave to amend; these amendments should be freely granted, but only if the
amendment is necessary and if it is not unduly prejudicial. Rule 32.7(b) ...
plainly says that amendments “may” be permitted; it does not use the word
“shall.” This necessarily means, as the Alabama courts have repeatedly said,
that a petitioner must seek permission from the court in order to file an
amended petition. Similarly, Rule 32.7(d) says that “leave” to amend shall
be freely granted; if, however, the right to amend were unfettered, no such
leave would be needed.  ¶  ... Since Alabama’s rules of procedure and its case
law are clear that Boyd had no unfettered right to amend his petition, and
because he failed to seek leave to do so, failing even to highlight the matter
for the trial judge [at a motions hearing], we conclude that the “leave”
requirement has been “‘firmly established and regularly followed’ ” for
purposes of our procedural default analysis. ... The Alabama Court of
Criminal Appeals’s procedural dismissal was based on independent and
adequate state grounds

697 F.3d at 1337-38 (citation omitted).  

260) Lawrence v. Secretary, Florida Dept. of Corrections, 700 F.3d 464 (11th Cir. 2012), cert.
denied, 569 U.S. 926 (2013).  In the course of affirming the denial of relief in this Florida
capital case, the Eleventh Circuit rejected the state’s contention that petitioner’s substantive
competency to stand trial claim was “procedurally defaulted because it was never raised in
the state courts, and because there is no basis for categorically excluding substantive
competency claims from AEDPA’s exhaustion requirement ....”  700 F.3d at 481.  The court
explained that, “[w]e have both pre- and post-AEDPA precedent ... holding that substantive
competency claims generally cannot be procedurally defaulted,” and that “[t]he State’s
disagreement with this precedent is of no moment, because we are bound by the holdings of
our prior panels.”  Id.

261) Gutierrez v. Smith, 702 F.3d 103 (2nd Cir. 2012).  In this New York case presenting a
sufficiency of the evidence challenge to petitioner’s conviction for depraved indifference
murder, the Second Circuit held that although the claim was procedurally defaulted for lack
of a contemporaneous objection at trial, the futility of asserting the claim at the time of trial,
and the absence of a legal basis for doing so at that time, constituted “cause” to overcome the
default.  After describing the substantial revisions to state law on depraved indifference
murder brought about by a series of decisions announced after petitioner’s conviction became
final, the Second Circuit explained as follows:

Gutierrez’s trial was held in 2001, ... when [the subsequently rejected rule for
depraved indifference murder] was unquestionably still considered the law
of New York. Given that the [old] interpretation was firmly ingrained in New
York at the time of Petitioner’s trial in 2001, we are persuaded that a legal

Procedural Default  690 -- CTA



sufficiency objection by Gutierrez would have been futile. ¶  Similarly, as
[the old rule] still controlled, the legal basis for a sufficiency claim was not
available to counsel at the time of Gutierrez’s trial. When Gutierrez was
tried, counsel could not be obliged to challenge preemptively the conviction
based on what then was an unlikely development in the law. The shift in New
York law that occurred after Petitioner’s trial constituted an “objective factor
external to the defense [that] impeded counsel’s efforts to comply with the
State’s procedural rule.” 

702 F.3d at 112 (quoting Strickler v. Greene, 527 U.S. 263, 283 n. 24 (1999)).  After further
determining that petitioner had also shown “prejudice,” the Second Circuit concluded by
affirming the denial of relief on the merits.

262) Littlejohn v. Trammell, 704 F.3d 817 (10th Cir. 2013).  Before determining that petitioner
was entitled to an evidentiary hearing on his ineffective assistance of trial counsel claim in
this Oklahoma capital case, a majority of the Tenth Circuit panel first determined that the
possible procedural bar based on the Oklahoma Court of Criminal Appeals’ (OCCA)
dismissal of the issue under Rule 9.7(G)(3) would not prevent federal review due to the state’s
failure – in both the district court and the Tenth Circuit – “to challenge [petitioner’s] assertion
that Rule 9.7(G)(3) is inadequate.”  704 F.3d at 855.  While the state’s brief did include a
“passing reference” to petitioner’s failure to exhaust the claim, the Tenth Circuit majority
found that this “perfunctory statement ... falls far short of addressing [petitioner’s] contentions
that exhaustion is futile ... and that a subsequent procedural bar cannot be ‘adequately applied
to him.” Id.  In light of these determinations, the majority further recognized that, “because
we have ... no merits adjudication of the claim, our standard of review is de novo.”  Id.

263) Sepulvado v. Cain, 707 F.3d 550 (5th Cir.), cert. denied, 571 U.S. 952 (2013).  In the course
of affirming the district court’s transfer of petitioner’s second-in-time petition, and then
dismissing it for lack of jurisdiction, the Fifth Circuit panel observed that “Martinez [v. Ryan,
566 U.S. 1 (2012),] does not apply to Louisiana prisoners.”  707 F.3d at 555; see also id. at
556 (quoting Ibarra v. Thaler, 687 F.3d 222, 230 (5th Cir. 2012)) (“Therefore, because, as
Judge Graves observed, ‘Louisiana, like Texas, allows a prisoner to raise ineffective
assistance of counsel on direct appeal’ in some circumstances, Ibarra is an ‘insurmountable
hurdle’ for Sepulvado.”).    

264) Moore v. Mitchell, 708 F.3d 760 (6th Cir.), cert. denied sub nom. Moore v. Robinson, 571
U.S. 1077 (2013).  Before reversing the grant of penalty phase relief in this Ohio capital case,
a majority of the Sixth Circuit panel considered and rejected petitioner’s attempt to make use
of Martinez v. Ryan, 566 U.S. 1 (2012), explaining that, “[b]y its terms, Martinez does not
address the type of situation that Moore presents here. Not only does Ohio permit ineffective
assistance of trial counsel claims to be made on direct appeal, Moore raised this claim on
direct appeal and the Ohio Supreme Court rejected it on the merits.” 708 F.3d at 785.

265) Adkins v. Warden, 710 F.3d 1241 (11th Cir.), cert. denied sub nom. Patterson v. Adkins,
571 U.S. 944 (2013). Before granting relief on petitioner’s Batson v. Kentucky claim in this
Alabama capital case, a majority of the Eleventh Circuit panel considered and rejected the
state’s contention – raised for the first time in post-oral argument supplemental briefing – that
petitioner’s claim could not be heard because he had not raised a contemporaneous objection
to the prosecutor’s peremptory strikes.  The majority found that the state had waived that
argument by failing to raise it sooner, and that, in any event, the absence of a
contemporaneous objection did not prevent merits review under the circumstances of this
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case.  With regard to the latter determination, the majority explained that “Alabama law
foreclosed Mr. Adkins, a white defendant, from bringing a Batson challenge at the time of his
trial,” and that, after Powers v. Ohio, 499 U.S. 400 (1991), was decided while petitioner’s
case was pending on direct appeal, the state supreme court remanded the case for a
Batson hearing on the merits.  710 F.3d at 1247; see also id. at 1248-49 (“No Alabama court
has ever decided that Mr. Adkins’s failure to object precluded it from considering the merits
of his Batson challenge. Indeed, the record unambiguously shows just the opposite to be
true.”).  Having established that the state courts’ treatment of petitioner’s Batson claim did
not suggest any adequate or independent state ground upon which to withhold federal habeas
review, the majority, relying on language from Ford v. Georgia, 498 U.S. 411, 423 (1991),
also made clear that it was uninterested in grafting a separate contemporaneous objection
requirement onto the Batson rule:

[T]he Supreme Court in Ford viewed state court rules governing the
timeliness of Batson claims to be procedural rules that “limit all review of the
constitutional claim itself,” so long as these rules are independent, adequate
and firmly established. Ford does not call for us to treat the state rules as a
prerequisite to, or element of, the constitutional claim. We do nothing new
here. We have previously viewed a petitioner’s failure to comply with a
state’s contemporaneous objection rule to preserve a Batson claim as a
procedural impediment, subject to traditional procedural default analysis,
rather than as a defect in the constitutional claim.

710 F.3d at 1248.

266) Lovins v. Parker, 712 F.3d 283 (6th Cir. 2013).  Before granting relief on petitioner’s
Blakely v. Washington, 542 U.S. 296 (2004), claim in this Tennessee second degree murder
case, the Sixth Circuit considered and rejected the state’s contention that the claim was
procedurally barred.  Although petitioner was originally sentenced in 2002, it was undisputed
that his conviction did not become “final” until 2007, after the conclusion of a direct appeal
that was reopened after a post-conviction determination that appellate counsel had improperly
terminated the original appellate proceeding. Once the second direct appeal concluded,
petitioner resumed his state post-conviction proceedings, which included his Blakely claim. 
Although that claim could have been brought on direct appeal – and should have, according
to state law – the TCCA did not treat it as procedurally defaulted; instead, the court “denied
relief on the claim, stating that Blakely was not applicable to cases on collateral review.” 712
F.3d at 291.  Relying on the omission of the Blakely claim from petitioner’s direct appeal, the
state contended that merits review in federal court was procedurally barred.  The Sixth Circuit
disagreed, finding that petitioner “exhausted his Blakely claim by raising it in his petition for
postconviction relief and related appeals, and the last reasoned judgment in state court ignored
the question of procedural default. Accordingly, because the Tennessee state courts did not
‘actually enforce’ a state procedural rule in denying Lovins relief, the procedural default
doctrine does not bar federal habeas review of the merits of Lovins’s Blakely claim.”  712
F.3d at 297.

267)  Gray v. Pearson, 526 Fed.Appx. 331 (4th Cir. 2013) (unpublished).  The Fourth Circuit
vacated the denial of relief in this Virginia capital case, finding that the district court erred in
rejecting petitioner’s request for appointment of “independent” federal habeas counsel
capable of conducting an unconflicted assessment of his prospects for taking advantage of the
rule announced in Martinez v. Ryan, 566 U.S. 1 (2012).  After his convictions and sentence
were affirmed on direct appeal, petitioner sought state habeas relief with the assistance of
appointed counsel, who raised ten ineffective assistance of trial counsel claims.  While the
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Virginia Supreme Court granted some relief, petitioner’s death sentence survived. The case
then proceeded to federal court, where the district court appointed the same attorneys who had
represented petitioner in state court, and refused to replace them with new counsel in light of
Martinez.  On appeal, the Fourth Circuit agreed with petitioner that, “under the reasoning and
holding of Martinez, he is entitled to counsel who could vigorously examine and present if
available potential claims of ineffective assistance by ... counsel in his state habeas
proceedings.” 526 Fed.Appx. at 332.  The court went on to explain that present counsel’s
failure to “identify any potential procedurally defaulted claims, otherwise barred but for
Martinez,” did not undercut the request for new counsel, because any effort on their part to
do so would have been hampered by “a clear conflict of interest ....” Id. at 334; see also id.
(noting that Virginia State Bar Ethics Counsel and two “legal ethics experts” had agreed on
existence of conflict). After declaring that the district court’s “refusal to appoint counsel is
unsupportable by basic legal ethics principles,” id. at *3, the Fourth Circuit concluded that
“Gray’s counsel are barred from fully identifying, investigating and presenting his potential
Martinez claims,” and remanded the case “for further proceedings not inconsistent with this
Order,” id at 335. See also Juniper v. Davis, 737 F.3d 288 (4th Cir. 2013) (applying Gray
and holding petitioner was entitled to appointment of independent counsel).

268) Wood v. Milyard, 721 F.3d 1190 (10th Cir. 2013).  Before reaching the merits and granting
relief on remand from the Supreme Court (see Wood v. Milyard, 566 U.S. 463 (2012)), the
Tenth Circuit considered and rejected the state’s contention that petitioner’s double jeopardy
claim was procedurally barred due to his failure to assert it on direct appeal in accordance
with the 2004 version of Rule 35 of the Colorado Rules of Criminal Procedure. After
acknowledging the correctness of the state’s reading of the rule, the Tenth Circuit identified
a “problem” with the “‘adequacy’” of its application to petitioner, since the alleged default
in his case occurred in 1989, when the extant “version of Rule 35 ... expressly allowed
defendants to choose whether to bring federal constitutional claims in a direct appeal or
during collateral review.” 721 F.3d at 1193. The court went on reject the state’s argument that
the new version of Rule 35 should be applied to petitioner retroactively, explaining that the
two state court decisions cited to promote that proposal did not actually support it, and that,
“in any event, ... [w]hether to apply procedural default doctrine out of respect for state rules
is a federal question that state court decisions do not control,” and following the state’s
suggestion in this case “would raise serious due process concerns.” Id. at 1194.

269) Shotts v. Wetzel, 724 F.3d 364 (3rd Cir. 2013), cert. denied, 571 U.S. 1224 (2014).  Before
affirming the denial of relief in this Pennsylvania burglary case, the Third Circuit held that
the Pennsylvania Superior Court’s determination, on appeal from the denial of post-conviction
relief, that petitioner’s claim was defaulted constituted “an exorbitant application of an
otherwise independent and adequate state rule.”  724 F.3d at 367.  On the advice of counsel,
petitioner rejected a plea offer, pled guilty without an agreement, and received a sentence far
greater than what the prosecution had offered.  Dissatisfied with the outcome and his lawyer’s
advice, petitioner immediately indicated that he wished to assert a claim of ineffective
assistance of counsel on direct appeal, and was informed by the court that new counsel would
be appointed to assist in that effort. The first attorney appointed for that purpose, however,
never learned of the appointment, and petitioner’s time to file an appeal expired while the case
remained unattended.  A different lawyer was later  appointed and instructed to file an appeal,
but never did so.  Petitioner then sought state post-conviction relief, proceeding both pro se
and with a succession of three appointed lawyers, two of whom filed amended petitions. 
While each of the petitions asserted a claim of ineffective assistance of trial counsel, none
challenged the effectiveness of the first lawyer appointed to handle the direct appeal, and only
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one of the petitions – the pro se one – claimed that the second direct appeal lawyer had been
ineffective. After the state post-conviction court held an evidentiary hearing and denied the
ineffective assistance of trial counsel claim on the merits, petitioner appealed to the Superior
Court.  That court affirmed the denial of relief but declined to reach the merits, holding
instead that the ineffective assistance of trial counsel claim was procedurally defaulted
pursuant to the “Hubbard rule” – derived from Commonwealth v. Hubbard, 372 A.2d 687 (Pa.
1977) – under which “a petitioner waives an ineffectiveness claim if it is not raised by the first
counsel who represents him after the allegedly ineffective counsel.”  Id. at 369; see also id.
at 370-71 (noting that Hubbard rule had been prospectively eliminated in 2002, but remained
applicable to cases, like petitioner’s, that were pending at that time).  As applied to
petitioner’s case, that rule required him to either challenge trial counsel’s effectiveness on
direct appeal – i.e., when his appointed counsel was not even aware she had been appointed
– or to assert “layered” claims of ineffective assistance of appellate and trial counsel in his
petition for state post-conviction relief.  Petitioner had done neither.

After noting the parties’ agreement that the Hubbard rule was firmly established,
regularly applied, and independent of federal law, the Third Circuit examined whether its
application in petitioner’s case was nevertheless exorbitant, and therefore inadequate to bar
federal review.  Relying on the “guideposts,” 724 F.3d at 371, established in Lee v. Kemna,
534 U.S. 362 (2002), the court determined that it was. First, the court noted that in light of the
state post-conviction court’s decision to hold an evidentiary hearing and rule on the merits of
petitioner’s ineffective assistance of trial counsel claim, even “‘perfect compliance with the
state rule’ would not have changed the outcome during the earlier state proceeding.” Id. at
372.  “If Shotts had completely complied with the Hubbard rule,” the court added, “the PCRA
court would have taken the exact course.” Id.  Second, the Third Circuit explained that, as in
Lee, state law offered an opportunity to “cure” a Hubbard rule violation – i.e., by layering
claims of ineffective assistance of appellate and trial counsel – but petitioner was not given
a chance to do so.  “[N]o one,” the court explained, “alerted Shotts  during the years in
litigation of this case ... so he could perfect his ineffectiveness claim.  When the Superior
Court sua sponte raised the procedural default, he did not have the opportunity to cure.” Id.
at 373.  Finally, the Third Circuit was able to “discern no state interest served by applying the
Hubbard rule in this case.”  Id. at 374.  After observing that “[t]he rule’s ‘essential
requirement’ that the claim be raised at the earliest possible time was met by Shotts’ request
[before the trial court] and continued pursuit of this claim during the PCRA process,” the
Third Circuit concluded that the state court’s “application of the Hubbard rule in this case
was exorbitant, and does not bar federal review ....” Id. 

270) Hodges v. Colson, 727 F.3d 517 (6th Cir. 2013) (amended op.), cert. denied, 135 S.Ct. 1545
(2015).  In the course of affirming the denial of petitioner’s ineffective assistance of trial
counsel claim in this Tennessee capital case, the Sixth Circuit rejected petitioner’s contention
that although his claim that he was incompetent to stand trial had not been presented to the
state courts, it was still subject to merits review in federal court because “substantive
competency claims cannot be procedurally defaulted.” 727 F.3d at 540.  The court expressed
its agreement with the Ninth Circuit in LaFlamme v. Hubbard, 2000 WL 757525 (9th Cir.
Mar. 16, 2000) (unpublished), “that, ‘unlike waiver, the procedural default rule does not rely
on the petitioner’s voluntary abandonment of a known right, but only on the fact that the claim
was rejected by the state court on independent and adequate state grounds.’” Id. (quoting
LaFlamme, 2000 WL 757525 at *2).  “We hereby hold,” the court concluded, “that
substantive competency claims are subject to the same rules of procedural default as all other
claims that may be presented on habeas.” Id.

Having determined that petitioner’s competency claim was defaulted, the court went
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on to add that “Hodges also cannot rely on ineffective assistance of post-conviction counsel
to excuse the default.” 727 F.3d at 540.  This was so, the court explained, because “Hodges
did not default an ineffective assistance of trial counsel claim; he defaulted his claim that he
was not competent to stand trial. Accordingly, Martinez v. Ryan 566 U.S. 1 (2012), and
Trevino v. Thaler, 133 S.Ct. 1911 (2013), and inapplicable and the Coleman rule still applies.”

271) Hunton v. Sinclair, 732 F.3d 1124 (9th Cir. 2013), cert.denied, 134 S.Ct. 1771 (2014).  A
majority of the Ninth Circuit panel rejected petitioner’s contention that, pursuant to Martinez
v. Ryan, 566 U.S. 1 (2012), and Trevino v. Thaler, 569 U.S. 413 (2013), the state of
Washington’s failure to provide counsel to assist him in seeking post-conviction relief
constituted “cause” for the procedural default that occurred when he failed to assert his Brady
v. Maryland claim in that proceeding. After reviewing the decision in Martinez, the majority
called the question presented by petitioner “quite uncomplicated,” and explained that while
the Supreme Court had created an exception to the rule of Coleman v. Thompson, 501 U.S.
722 (1991), for ineffective assistance of trial counsel claims, the Court also “made it plain that
the exception extended no further.” 732 F.3d at 1126.  The majority went on to acknowledge
the logic of Justice Scalia’s dissent in Martinez, and petitioner’s arguments echoing that logic,
but concluded that, “even if Hunton has presented a plausible position, we cannot change our
decision here.”  Id. at 1127

Judge Fletcher dissented, contending that “[e]ach of the[] reasons [supporting
Martinez’s creation of exception for ineffective assistance of trial counsel cases] applies with
equal force to a defaulted Brady claim.” 732 F.3d at 1129.

272) LeBere v. Abbott, 732 F.3d 1224 (10th Cir. 2013).  The Tenth Circuit reversed the district
court’s dismissal of petitioner’s Brady v. Maryland claim as procedurally barred and
remanded this Colorado second degree murder and arson case for merits review.  While his
case was pending on direct appeal petitioner acquired evidence that an informant, who had
provided the only direct evidence against him, had recanted.  Using that information,
petitioner moved under state law for a new trial on the basis of newly discovered evidence. 
The trial court denied the motion, and that judgment was affirmed on direct appeal.  Later,
after initiating federal habeas proceedings, petitioner filed a state court application for post-
conviction relief which asserted a federal due process-based Brady claim built on the same
evidence that had previously been considered and rejected in connection with his motion for
a new trial.  The state post-conviction court declined to reach the merits because the
“‘grounds’” for the motion were “‘the same as those previously raised and determined on
appeal,’” and the “Colorado Court of Appeals affirmed, relying on Colo. R.Crim. P.
35(c)(3)(VI), which requires dismissal of any claim that was raised previously (...).” 732 F.3d
at 1228.  When the federal habeas proceedings resumed, the district court interpreted the state
courts’ rulings to indicate that the Brady claim had not been fairly presented during state
review, and was therefore procedurally barred.  

On appeal, the Tenth Circuit found this case to be “on all fours with” Cone v. Bell,
556 U.S. 449 (2009), where the Supreme Court made clear that, “‘[w]hen a state court
declines to review the merits of a petitioner’s claim on the ground that it has done so already,
it creates no bar to federal habeas review.’” 732 F.3d at 1229 (quoting Cone, 556 U.S. at 466). 
The Tenth Circuit explained:

The Court’s decision in Cone controls the outcome of this case. As in Cone,
LeBere raised a state-law nondisclosure claim on direct appeal and, based on
the same facts, a Brady claim on post-conviction review. And, as in Cone, the
post-conviction court applied the state bar on successive claims in declining
to reach the merits. If the application of the successive bar in Cone did not
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affect the availability of federal review, the same should be true for a nearly
identical rule here.

732 F.3d at 1230.  After concluding that “there is no procedural bar to habeas review,” the
court noted the “irony” that review would have been barred if the state courts had correctly
recognized petitioner’s failure to assert his federal claim on direct appeal. Id. at 1233.  The
court further observed that “the supreme irony may be yet to come,” as the history and posture
of petitioner’s claim would likely render § 2254(d) inapplicable:

If the Brady claim had, in fact, been previously determined, explicitly or
implicitly, federal habeas review would not be foreclosed if timely requested.
But it would be deferential review.  On the other hand, if the Colorado Court
of Appeals was incorrect in equating the test for newly discovered evidence
with the test for a Brady violation (as appears to be the case) then the state
courts failed to address the merits of the Brady claim. That would,
seemingly, trigger de novo review by the federal courts.

732 F.3d at 1233 n.12 (citations omitted). 

273) James v. Ryan, 733 F.3d 911 (9th Cir. 2013), cert. denied, 134 S.Ct. 2697 (2014).  On
remand from the Supreme Court for reconsideration in light of Johnson v. Williams, 568 U.S.
289 (2013), the Ninth Circuit panel adhered to its determinations that petitioner’s penalty
phase ineffective assistance of trial counsel claim had been rejected by the state courts
exclusively on an inadequate procedural ground such that § 2254(d) did not apply, and that
he was entitled to relief on the merits.  Petitioner asserted his ineffective assistance claim in
each of three petitions for state post-conviction relief, and it was consistently rejected on the
grounds that it should have been raised on direct appeal and/or had already been asserted and
rejected in an earlier petition.  At the conclusion of its detailed order denying the third
petition, however, the state court also included a paragraph stating that, “‘[a]s to the entire
petition ... there are no genuine or material issues of fact or law that are in dispute that would
entitle [James] to an evidentiary hearing. No colorable claims have been made.’” 733 F.3d at
913.  Relying on that paragraph, the state contended – first in an unsuccessful petition for
rehearing of the Ninth Circuit’s previous opinion, and later in its successful petition for
certiorari – that the state court had rendered an “‘alternative ruling on the merits’” of
petitioner’s ineffective assistance claim, and that, pursuant to Harrington v. Richter, 562 U.S.
86 (2011), and Johnson, § 2254(d) was presumptively applicable.  

On remand, the Ninth Circuit acknowledged the Richter/Williams presumption, but
held that it did not alter the outcome in this case.  After observing that “[u]nder both Richter
and Williams, the adjudicated-on-the-merits presumption arises when the state court is silent
concerning the reasons for denying the federal claim,” the court emphasized that the state
court in this case had issued a detailed opinion, and had “relied solely on procedural grounds
to deny the [ineffectiveness] claim.” 733 F.3d at 915. With regard to the state’s contention
that the “final paragraph” of the state court’s decision should be treated as “an ‘alternative’
ruling on the merits” under the Richter/Williams presumption, the Ninth Circuit noted that the
presumption only “applies ‘in the absence of any indication or state-law procedural principles
to the contrary.’” Id.  The court then observed that, “[i]t is hard to think of a clearer
‘indication ... to the contrary’ than an express statement by the third PCR court that it denied
James’s IAC claim solely on the basis of ‘state-law procedural principles.’” Id.; see also id.
at 915-16 (“[T]hat paragraph was not an alternative holding. Rather, its plain language and
context make clear that it ‘simply clarified that no evidentiary hearing was necessary’ for
James’s claims.”).  After adding that “Williams instructs us to give state courts the benefit of
the doubt when the basis for their holdings is unclear[,] [but] does not require us to ignore a
state court’s explicit explanation of its own decision,” the Ninth Circuit reaffirmed its
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determinations that petitioner’s claim had not been adjudicated on the merits in state, and that
he was entitled to penalty phase relief.

274) Sasser v. Hobbs, 735 F.3d 833 (8th Cir. 2013).  The Eighth Circuit vacated the denial of
relief in this Arkansas capital case and remanded for further proceedings, finding that the
district court had committed several errors of law in evaluating the merits of petitioner’s
Atkins v. Virginia claim, and that, in light of Trevino v. Thaler, 569 U.S. 413 (2013),
petitioner was entitled to an evidentiary hearing on four claims of ineffective assistance of
trial counsel that the district court had dismissed as procedurally defaulted.  With regard to
the latter claims, the Eighth Circuit evaluated state law and practice, and concluded that
“Arkansas did not ‘as a systematic matter’ afford Sasser ‘meaningful review of a claim of
ineffective assistance of trial counsel’ on direct appeal.” 735 F.3d at 853.  Combining that
determination with petitioner’s allegations that trial counsel had been ineffective in four
respects, none of which were asserted during his state post-conviction proceedings, the Eighth
Circuit determined that, “Under Trevino, Sasser’s postconviction counsel’s alleged
ineffectiveness, if proved, establishes ‘cause for any procedural default [Sasser] may have
committed in not presenting these claims to the [Arkansas] courts in the first instance.’  ...
Thus, the district court is authorized under 28 U.S.C. § 2254(e)(2) and required under Trevino
to ‘hold an evidentiary hearing on the claim[s].’”  Id. (quoting (Michael) Williams v. Taylor,
529 U.S. 420 (2000)). 

275) Smith v. Oregon Board of Parole and Post-Prison Supervision, 736 F.3d 857 (9th Cir.
2013).  Relying on Chambers v. McDaniel, 549 F.3d 1191, 1197 (9th Cir. 2008) (holding that,
“unless a court expressly (not implicitly) states that it is relying upon a procedural bar, [a
federal court] must construe an ambiguous state court response as acting on the merits of a
claim, if such a construction is plausible”), a majority of the Ninth Circuit panel held that the
Oregon Court of Appeals’ summary affirmance of petitioner’s conviction constituted a merits
adjudication of his unpreserved Confrontation Clause claim.  After taking account of Oregon
law that would have permitted the state court to affirm on the merits without providing an
explanation, the Ninth Circuit majority noted that the state court had “treated Smith’s
unpreserved Confrontation Clause claim in precisely the same manner as his plainly preserved
state hearsay claim.” 736 F.3d at 861; see also id. (“[The state court’s] failure to treat the
federal constitutional argument separately requires that under Chambers, we presume that the
federal claim was also rejected on the merits”; “[T]he Oregon Court of Appeals here rejected
Smith’s claim without any discussion or citation. It is precisely this lack of clarity that invokes
the settled Chambers rule: ....”).

276) Nguyen v. Curry, 736 F.3d 1287 (9th Cir. 2013).  In this California drug possession and false
identification case, the Ninth Circuit held that the Martinez v. Ryan, 566 U.S. 1 (2012),
“standard for ‘cause’ applies to all Sixth Amendment ineffective-assistance claims, both trial
and appellate, that have been procedurally defaulted by ineffective counsel in the
initial-review state-court collateral proceeding.” 736 F.3d at 1293-94.  After reviewing the
language and reasoning expressed in Martinez and Trevino v. Thaler, 569 U.S. 413 (2013),
and acknowledging that the Eighth and Tenth Circuits had read Martinez “to be limited to
claims of trial-counsel IAC,” the Ninth Circuit explained its disagreement with that view:

The fundamental principle of Martinez is that a criminal defendant deserves
a chance to assert a Sixth Amendment claim of ineffective assistance of
counsel. Because an ineffective assistance claim cannot as a practical matter
be made on direct appeal, the [Supreme] Court formulated an equitable rule
that allows excuse of procedural default by ineffective counsel at the
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initial-review collateral proceeding. The Martinez rule is limited to an
underlying Sixth Amendment ineffective assistance claim, and to a
procedural default by ineffective counsel in an initial-review collateral
proceeding. But, as the Court held in Trevino, it is not limited to cases in
which a state statute categorically prohibits raising a Sixth Amendment IAC
claim on direct review. Similarly, as we hold here, it is not limited to Sixth
Amendment claims of trial-counsel IAC. It also extends to Sixth Amendment
claims of appellate-counsel IAC.

736 F.3d at 1296.  Having determined that petitioner was eligible to rely upon Martinez, the
Ninth Circuit remanded the case to the district court for analysis of his ability to overcome
the default that occurred when his claim that direct appeal counsel was ineffective for failing
to assert a double jeopardy challenge was omitted from his initial, pro se state habeas petition,
and dismissed as untimely after it was asserted in a second state petition. 

277) Juniper v. Davis, 737 F.3d 288, 290 (4th Cir. 2013).  The Fourth Circuit held that, “if a
federal habeas petitioner is represented by the same counsel as in state habeas proceedings,
and the petitioner requests independent counsel in order to investigate and pursue claims
under Martinez [v. Ryan] in a state where the petitioner may only raise ineffective assistance
claims in an ‘initial review collateral proceeding,’ qualified and independent [federal habeas]
counsel is ethically required.” 

278) McGuire v. Warden, Chillicothe Correctional Institution, 738 F.3d 741 (6th Cir. 2013),
cert. denied sub nom. McGuire v. Robinson, 571 U.S. 1161 (2014).  In this Ohio capital case,
the Sixth Circuit affirmed the denial of petitioner’s Rule 60(b) motion seeking to reopen his
federal habeas proceedings in light of Martinez v. Ryan, 566 U.S. 1 (2012), and Trevino v.
Thaler, 569 U.S. 413 (2013).  The court acknowledged the possibility that Trevino might
require a modification of its prior determination that the rule of Martinez was inapplicable in
Ohio because that state permits some ineffective assistance of trial counsel claims to be raised
on direct appeal, see 738 F.3d at 751-52, but found no need to resolve that question
definitively in this case.  Instead, the court adhered to its view that the change in law brought
about in Martinez – and Trevino – was not sufficiently extraordinary to warrant Rule 60(b)
relief, see id. at 750, and added that, in any event, the defaulted ineffective assistance of trial
counsel claim that petitioner sought to pursue via Martinez and Trevino was not “substantial,”
id. at 752.  See also Henness v. Bagley, 766 F.3d 550 (6th Cir. 2014), cert. denied, 135 S.Ct.
1708 (2015) (maintaining that “neither Martinez nor Trevino sufficiently changes the balance
of the factors for consideration under Rule 60(b)(6) to warrant relief”).

279)  Nash v. Hepp, 740 F.3d 1075 (7th Cir. 2014).  Relying on Gonzalez v. Crosby, 545 U.S. 524,
536 (2005), for the proposition that “a change in law showing that a previous judgment may
have been incorrect is not an ‘extraordinary circumstance’ justifying relief under Rule
60(b)(6),” the Seventh Circuit affirmed the denial of petitioner’s motion for relief from the
district court’s judgment in light of Maples v. Thomas, 565 U.S. 266 (2012), Martinez v.
Ryan, 566 U.S. 1 (2012), and Trevino v. Thaler, 569 U.S. 413 (2013).  740 F.3d at 1078.  The
court went on to observe that petitioner’s case – in which he sought to challenge a Wisconsin
sexual assault conviction – “involves the ‘mundane’ and ‘hardly extraordinary’ situation in
which the district court applied the governing rule of procedural default at the time of its
decision and the caselaw changed after judgment became final.”  Id. at 1078-79 (quoting
Gonzalez).  The court also noted that petitioner “could have appealed and made the arguments
that the petitioners made in Maples, Martinez, and Trevino,” and that his “failure to do so
does not make the circumstances of his case extraordinary.” Id. at 1079.
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280) Detrich v. Ryan, 740 F.3d 1237 (9th Cir. 2013) (en banc), cert. denied, 134 S.Ct. 2662
(2014).  In this Arizona capital case, a majority (6-5) of the Ninth Circuit en banc panel
granted petitioner’s motion to remand the case for consideration of his ability to overcome the
procedural default of several ineffective assistance of trial counsel claims by demonstrating
that state post-conviction counsel’s failure to assert the claims in state court was ineffective
under Martinez v. Ryan, , 566 U.S. 1 (2012).  After an earlier panel decision reversing the
district court’s denial of relief was vacated and remanded for further consideration in light of
Cullen v. Pinholster, 563 U.S. 170 (2011) (see Ryan v. Detrich, 563 U.S. 984 (2011)), the
panel again concluded that petitioner was entitled to relief.  Following that decision, however,
petitioner filed his request to remand the case under Martinez, and the court granted rehearing
en banc.  The resulting decision was made up of a plurality opinion by Judge William Fletcher
(joined in full by Judges Pregerson and Reinhardt, and in part and result by Judge Christen),
and individual opinions by Judges Nguyen and Watford concurring in the result.  Judge
Graber dissented in an opinion joined by Chief Judge Kozinski and Judges Gould, Bea, and
Murguia.

After a brief description of the background and procedural history of the case, Judge
Fletcher (joined by Judges Pregerson, Reinhardt, and Christen) noted that this case presented
“the first occasion for an en banc panel of [the Ninth Circuit] to deal with ... a Martinez
motion,” and proceeded to “take the opportunity to explicate three aspects of the ... decisions
in Martinez and Trevino [v. Thaler, 569 U.S. 413 (2013)].” 740 F.3d at 1243.  First, drawing
from Trevino’s summary of the holding in Martinez, the plurality determined that the
“requirement[] that the prisoner show a ‘substantial’ underlying trial-counsel IAC claim[] may
be seen as the Martinez equivalent of the ‘prejudice’ requirement under the ordinary ‘cause’
and ‘prejudice’ rule from Wainwright [v. Sykes],” while the “requirement[] that there have
been ‘“no counsel” or only “ineffective counsel,”’ may be seen as the Martinez equivalent of
the ‘cause’ requirement of the rule from Wainwright.” Id. at 1245; see also id. at 1246 (“That
is, [whether the prisoner had no counsel or ineffective counsel in state post-conviction
proceedings], no showing of prejudice from PCR counsel’s deficient performance is required,
over and above a showing that PCR counsel defaulted a ‘substantial’ claim of trial-counsel
IAC, in order to establish ‘cause’ for the procedural default.”).  Second, the plurality
instructed that, “[f]or procedurally defaulted claims, to which Martinez is applicable, the
district court should allow discovery and hold an evidentiary hearing where appropriate to
determine whether there was ‘cause’ under Martinez for the state-court procedural default and
to determine, if the default is excused, whether there has been trial-counsel IAC.”  Id. at 1246. 
Elaborating on this point, the plurality observed that evidence taken to inform a Martinez
analysis is not subject to § 2254(e)(2)’s restrictions since “a prisoner making a Martinez
motion is not asserting a ‘claim’ for relief but instead is seeking, on an equitable basis, to
excuse a procedural default.” Id. at 1247.  The plurality went on to add that, “even with
respect to the underlying trial-counsel IAC ‘claim,’ given that the reason for the hearing is the
alleged ineffectiveness of both trial and PCR counsel, it makes little sense to apply §
2254(e)(2).” Id.; see also id. (analogizing § 2254(e)(2)’s inapplicability in Martinez context
to Strickland’s rejection of more demanding prejudice standard where ineffective counsel
results in “‘the absence of one of the critical assurances that the result of the proceeding is
reliable’”).  Third, the plurality declined to restrict the application of Martinez to cases in
which post-conviction counsel failed to raise any ineffective assistance of trial counsel claims
at all.  Instead, the plurality “read Martinez to allow new claims of trial-counsel IAC, asserted
for the first time on federal habeas, even if state PCR counsel properly raised other claims of
trial-counsel IAC.” Id. at 1248.  The remainder of Judge Fletcher’s opinion, which was joined
only by Judges Pregerson and Reinhardt, was devoted to a circumstance- and fact-specific
defense of the decision to remand the case to the district court for Martinez proceedings in
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connection with four defaulted ineffective assistance of counsel claims. 
Judge Nguyen concurred in the decision to remand the case, but disagreed “that

Martinez modifies the prejudice showings required to establish ineffective assistance of
counsel under Strickland, ... and to overcome a procedural default under Coleman v.
Thompson, 501 U.S. 722 (1991).” 740 F.3d at 1260; see also id. at 1262 (“It is important to
distinguish between Martinez's substantiality requirement, which focuses on whether the
claim of error by trial counsel is substantial, and the Strickland/Coleman prejudice
requirement in the Martinez context, which focuses on whether there is a reasonable
probability that the result would have been different if post-conviction counsel had
highlighted trial counsel's deficient performance. There is, of course, considerable overlap
between the two.”).  

Judge Watford also concurred in the judgment.  While he saw “no need at this point
for [the court] to say anything more than that petitioner’s motion to remand is granted,” he
wrote briefly to emphasize that remanding the case to the district court would conserve
judicial resources, and improve the quality of any future appellate review. 

The dissent (Judge Graber, joined by Chief Judge Kozinski, and Judges Gould, Bea,
and Marguia) primarily contended that a remand was not warranted in this case, both because
petitioner had waived some of his claims by failing to assert them with sufficient specificity
in his motion, and because none of them were “substantial” within the meaning of Martinez. 
Prior to that discussion, however, the dissent described the rule of Martinez as follows:

Under Martinez, a court may excuse the procedural default of an IAC claim
in cases like this one if the petitioner establishes both (1) cause, by showing
either that no counsel was appointed in the initial-review collateral
proceeding or that the appointed post-conviction counsel was ineffective
under Strickland v. Washington, 466 U.S. 686 (1984); and (2) prejudice, by
showing that the underlying claim of trial counsel’s ineffectiveness is
“substantial,” meaning that it has “some merit.”  A meritorious Strickland
claim requires a showing of both deficient performance and prejudice. The
majority and I agree on that much.

740 F.3d at 1265 (citations and footnotes omitted). 

281) Dickens v. Ryan, 740 F.3d 1302 (9th Cir. 2014) (en banc).  After affirming the denial of
relief on petitioner’s Enmund/Tison claim in this Arizona capital case, a majority (8-3) of the
en banc Ninth Circuit adhered to the original panel’s decision to remand the case for further
proceedings on a procedurally defaulted ineffective assistance of trial counsel claim in light
of Martinez v. Ryan, 566 U.S. 1 (2012). Although petitioner had raised a penalty phase
ineffective assistance of trial counsel claim in state post-conviction proceedings, where he
asserted that counsel had failed to “direct the work of the court-appointed psychologist and
did not adequately investigate Dickens’s background,” 740 F.3d at 1317, the Ninth Circuit
majority found that “new allegations and evidence ... presented to the federal district court
fundamentally altered [the] previously exhausted claim,” id. at 1319.  The majority explained:

[T]he new evidence creates a mitigation case that bears little resemblance to
the naked Strickland claim raised before the state courts. There, Dickens did
not identify any specific conditions that sentencing counsel’s allegedly
deficient performance failed to uncover. He only generally alleged that
sentencing counsel did not effectively evaluate whether Dickens “suffer[ed]
from any medical or mental impairment.” This new evidence of specific
conditions (like FAS and organic brain damage) clearly places Dickens’s
Strickland claim in a “significantly different” and “substantially improved”
evidentiary posture. As such, the Arizona courts did not have a fair
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opportunity to evaluate Dickens’s altered IAC claim. Therefore, the district
court correctly determined that Dickens’s newly enhanced Strickland claim
is procedurally barred.

740 F.3d at 1319 (citations omitted).  After observing that the district court had, “under the
law as it stood at that time, correctly” rejected petitioner’s contention that the ineffectiveness
of his state post-conviction  counsel provided “cause” to overcome the default, the majority
added that Martinez “may provide a path for Dickens to demonstrate cause, if he can show
the first two Martinez elements: (1) the claim is substantial and (2) that his PCR counsel was
ineffective under Strickland.” Id. at 1319-20; see also id. at 1319 (identify four elements of
the showing required by Martinez and noting that “there is no dispute with respect to elements
(3) and (4), because Arizona does not permit a petitioner to bring an IAC claim on direct
appeal”). 

282) Chavez v. Secretary, Florida Dept. of Corrections, 742 F.3d 940 (11th Cir. 2014). In the
course of affirming the denial of petitioner’s request for appointment of new counsel and
denying as moot his request for a stay of execution, the Eleventh Circuit observed that
Martinez v. Ryan, 566 U.S. 1 (2012), “did not announce a new rule of constitutional law” for
purposes of either restarting the limitations period under 28 U.S.C. § 2244(d)(1)(C), or
authorizing the filing of a second or successive habeas petitioner under 28 U.S.C. §
2244(b)(2).  742 F.3d at 945-46.

283) Glenn v. Wynder, 743 F.3d 402 (3rd Cir.), cert. denied sub nom. Glenn v. Walsh, 134 S.Ct.
2700 (2014).  Before affirming the denial of relief in this Pennsylvania non-capital murder
case, the Third Circuit observed as follows with regard to the showing requiring to establish
“cause” under Martinez v. Ryan, 566 U.S. 1 (2012):

Under Martinez, the failure of collateral attack counsel to raise an ineffective
assistance of trial counsel claim in an initial-review collateral proceeding can
constitute “cause” if (1) collateral attack counsel’s failure itself constituted
ineffective assistance of counsel under Strickland and (2) the underlying
ineffective assistance of trial counsel claim is “a substantial one,” which is
to say “the claim has some merit.” 

743 F.3d at 410 (quoting Martinez) (footnote omitted).

284) Richardson v. Lemke, 745 F.3d 258 (7th Cir.), cert. denied sub nom. Richardson v. Pfister,
135 S.Ct. 380 (2014).  A majority of the Seventh Circuit panel reversed the district court’s
grant of relief in this Illinois murder case, finding that although Batson v. Kentucky was not
decided until petitioner’s case was pending on direct appeal, his claim under Batson was
procedurally defaulted as a matter of Illinois law because his trial counsel failed to raise a
Swain v. Alabama objection during jury selection.  Petitioner raised his Batson claim for the
first time in state post-conviction proceedings, coupling it with claims that both trial and
appellate counsel were ineffective for failing to assert it earlier.  The state trial court denied
relief without holding an evidentiary hearing, finding that petitioner had not made out a prima
facie case of discrimination, and that neither of his prior counsel were ineffective.  On appeal,
the Illinois Supreme Court held that the Batson claim was defaulted under the settled state law
rule that “‘a defendant who failed to object to the prosecution’s use of peremptory challenges
under the old rule of Swain cannot receive on appeal the benefit of the new rule announced
in Batson.’” 745 F.3d at 270 (quoting People v. Richardson, 727 N.E.2d 362, 368 (Ill. 2000)). 
The state supreme court also considered and rejected petitioner’s ineffective assistance of
appellate counsel claim, but not his ineffective assistance of trial counsel claim, which had
by then been abandoned.  Petitioner then sought federal habeas relief, and the district court 
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held that he had shown “cause” to overcome the default, either because there had been no
reasonable basis for a Batson objection at the time of trial, or because trial or appellate
counsel had been ineffective for failing to preserve the issue.  That court went on to expand
the record and grant relief after determining that the prosecution had used all sixteen of its
peremptory strikes against black prospective jurors, and that the non-discriminatory
explanations offered for the strikes were insufficient.  

On appeal by the state, the Seventh Circuit majority began by determining that the
default rule applied by the Illinois Supreme Court was adequate to foreclose federal review. 
While petitioner contended that the rule applied by the state court could not support a default
“at the time of his trial because Batson had not yet been decided,” the Seventh Circuit
majority framed the issue differently:  “Richardson did not default an objection to the jury
composition because of Batson; he defaulted an objection to the jury composition because he
did not make one, and because, under Illinois law pre-dating and post-dating both Batson and
his trial, that is waiver.” 745 F.3d at 271.  The majority then rejected the possibility that
petitioner could show “cause” to overcome the default by demonstrating that trial or appellate
counsel were ineffective, explaining that he had waived the former theory by failing to raise
it before the state supreme court, and that the latter theory failed because appellate counsel
could not have been ineffective for failing to raise an unpreserved claim on direct appeal.  See
745 F.3d at 273.  Finally, “assum[ing] that Reed v. Ross[, 468 U.S. 1(1984),] is still good
law,” id. at 274, the majority insisted that the differences between Swain and Batson were
insufficient to warrant a finding of cause:

... Batson did not invent the rule that a state violates the Equal Protection
Clause when a prosecutor uses peremptory challenges to strike jurors on
account of their race, nor did it conflict with Swain in that regard. Quite to
the contrary, it found that rule in Swain itself. ...  ¶ That rule ... is the “legal
basis” of Richardson’s claim in this case. ... Richardson therefore cannot
argue that the legal basis of his claim was unavailable before Batson, and he
cannot rely on the rule of Reed v. Ross.  ¶  To be sure, Batson did overrule
Swain with respect to the evidentiary burden placed on a defendant claiming
unconstitutional use of peremptories. ... But none of that means Batson
created a new claim that was not available to Richardson at the time of his
trial. It simply means Batson made his pre-existing constitutional claim
substantially less difficult to prove. According to the Supreme Court, that is
not cause. Smith v. Murray, 477 U.S. 527, 537 (1986) ( “the question is not
whether subsequent legal developments have made counsel’s task easier, but
whether at the time of the default the claim was ‘available’ at all.”).

745 F.3d at 274; see also id. at 275 (“... Batson did not change the right; it changed the
standard of proof”).

Chief Judge Wood dissented, explaining that the differences between Swain and
Batson are greater than the majority acknowledged, 745 F.3d at 278-82, and noting as follows:

[T]here is something seriously out of kilter about the notion that the reliance
of prosecutors on Swain was [characterized as] “compelling” [in Allen v.
Hardy, 478 U.S. 255 (1986),]  but that the reliance of defense counsel on
Swain is of no moment. If defense counsel should have anticipated Batson,
then it seems only fair to think that prosecutors should have done so, too. In
fact, as Allen recognized, Batson was a break with the past, but a break that
would apply only to cases on direct review, not to cases on collateral review.
That is what should have happened here.

745 F.3d at 283. 
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285) Clabourne v. Ryan, 745 F.3d 362 (9th Cir. 2014).  The Ninth Circuit vacated the district
court’s denial of relief on one of petitioner’s procedurally defaulted ineffective assistance of
trial counsel claims in this Arizona capital case, and remanded for further consideration in
light of Martinez v. Ryan, 566 U.S. 1 (2012).  In the defaulted claim petitioner contended that
he “received ineffective assistance of counsel at [his 1997] resentencing because his attorney
at that stage failed to object to the admission of his confession, which was obtained [in 1982]
by detectives while he was in custody and after he had invoked his right to counsel.” 745 F.3d
at 378.  Operating without the benefit of Martinez, the district court declined to reach the
merits after determining that the claim had never been presented to the state courts, and that
petitioner could not overcome the resulting default. On appeal, petitioner conceded that his
claim was defaulted, but contended that he could show cause based on the ineffectiveness of
his post-conviction counsel.

Before examining petitioner’s circumstances, the Ninth Circuit panel analyzed the
“divided” en banc court’s recent decision in Detrich v. Ryan, 740 F.3d 1237 (9th Cir. 2013)
(en banc), to “determine [the] holdings” that would guide its application of Martinez.  See 745
F.3d at 375-78 (discerning “at least three important conclusions supported by a majority of
the en banc panel” and articulating the analyses dictated by them).  The resulting framework,
extracted from Detrich and Martinez, was reflected in the panel’s summary of its own
conclusions and the additional inquiries to be carried out by the district court on remand:

On remand, the district court must determine whether Clabourne has
demonstrated cause and prejudice sufficient to excuse the procedural default.
As outlined above, that requires Clabourne to make two showings. First, to
establish “cause,” he must establish that his counsel in the state
post-conviction proceeding was ineffective under Strickland by establishing
both (a) that post-conviction counsel’s performance was deficient, and (b)
that there was a reasonable probability that, absent the deficient performance,
the result of the post-conviction proceedings would have been different. The
State concedes the first prong has been met, so the focus of the district
court’s review should be on the prejudice prong. Determining whether the
result of the post-conviction proceedings would have been different will
require consideration of the underlying claim of ineffective assistance by
resentencing counsel and the questions of (a) whether resentencing counsel
performed deficiently, and (b) whether there was a reasonable probability
that, absent deficient performance at resentencing, the result of the
resentencing proceedings would have been different. ¶  If the district court
concludes that Clabourne has established “cause” ..., then it should move to
the question of whether he suffered “prejudice” as a result. In that context,
though, the answer would be obvious. ... [T]o meet the “prejudice”
requirement to excuse a procedural default, it is only necessary for Clabourne
to establish that his “underlying ineffective-assistance-of-trial-counsel claim
is a substantial one, which is to say that the prisoner must demonstrate that
the claim has some merit.” Martinez, 566 U.S. at 14. Under the
circumstances of this case, if he succeeds in demonstrating that he was
prejudiced by the failure of his post-conviction counsel, he will necessarily
have established that there is at least “some merit” to his claim that he
suffered ineffective assistance of trial counsel at resentencing.

745 F.3d at 381-82.

286) Sutton v. Carpenter, 745 F.3d 787 (6th Cir. 2014).  In this non-capital murder case, the Sixth
Circuit held that “ineffective assistance of post-conviction counsel can establish cause to
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excuse a Tennessee defendant’s procedural default of a substantial claim of ineffective
assistance at trial.” 745 F.3d at 795-96.  In reaching this conclusion, the court determined that
Tennessee’s framework for the litigation of ineffective assistance of trial counsel claims
exhibited the same “‘two characteristics’” that led the Supreme Court to conclude in Trevino
v. Thaler, 569 U.S. 413 (2013), that the rule of Martinez v. Ryan, 566 U.S. 1 (2012), applies
to Texas. Id. at 791; see also id. at 792 (“First, like Texas, Tennessee’s procedural rules make
it almost impossible for a defendant in a typical case to adequately present an
ineffective-assistance claim on direct appeal.”); id. at 793 (quoting Trevino) (“With respect
to the second characteristic, Tennessee courts, like Texas courts, ‘in effect have directed
defendants to raise claims of ineffective assistance of trial counsel on collateral, rather than
on direct, review.’”). 

287) Lee v. Foster, 750 F.3d 687 (7th Cir. 2014).  In the course of affirming the denial of relief
in this Wisconsin reckless homicide and robbery case, the Seventh Circuit held that the rule
of State v. Allen, 682 N.W.2d 433 (Wis. 2004), under which a prisoner’s request for post-
conviction relief “must offer more than conclusory allegations to be legally sufficient,”
constituted an adequate and independent ground for the state court’s denial of relief.  The
court’s brief discussion in support of this conclusion included a rejection of petitioner’s
argument that, “as an incarcerated defendant who was purportedly represented by ineffective
counsel at both the trial and appellate levels,” the “level of specificity” he had provided
should have been sufficient to satisfy the Allen rule.  750 F.3d at 693.  The court did not
elaborate on its determination that the Allen rule “clearly served as an independent basis” for
the state court’s ruling.  Id. at 694.

288) Hurles v. Ryan, 752 F.3d 768 (9th Cir.) (amended op.), cert. denied, 135 S.Ct. 710 (2014). 
The Ninth Circuit panel withdrew its prior opinion in this Arizona capital case (see Hurles
v. Ryan, 706 F.3d 1021 (9th Cir. 2013) (withdrawing and replacing Hurles v. Ryan, 650 F.3d
1301 (9th Cir. 2011)), and replaced it with a new decision retaining its prior disposition of
petitioner’s judicial bias claim, and adding a new section remanding an ineffective assistance
of appellate counsel claim for merits review. The appellate ineffectiveness claim arose out of
direct appeal counsel’s failure to assert a properly preserved and (in the Ninth Circuit
majority’s estimation) facially meritorious Ake v. Oklahoma challenge to the trial court’s
refusal to authorize necessary neurological testing until the conclusion of the guilt-or-
innocence phase.  While this claim had previously been rejected as procedurally barred by
both the district court and the Ninth Circuit, the panel majority reconsidered that
determination in connection with petitioner’s motion to remand the case for further analysis
in light of Martinez v. Ryan, 566 U.S. 1 (2012),  and its own recent holding in Nguyen v.
Curry, 736 F.3d 1287 (9th Cir. 2013), that Martinez reaches defaulted claims that appellate
counsel (as well as trial counsel) provided ineffective assistance. After reviewing the facts and
circumstances relevant to the Ake claim, the majority found that appellate counsel’s “failure
to raise this claim on appeal was deficient,” that petitioner “can show prejudice from this
error,” and that petitioner had therefore shown “cause sufficient to excuse the procedural
default of [the] claim ....” 752 F.3d at 783.  The majority later directed that the case be
remanded for merits consideration of the Ake claim “by the district court in the first instance,”
and added that the “district court should afford Hurles an evidentiary hearing on this issue if
one is warranted and shall enter a new judgment on the remanded claim.” Id. at 784.

289) Fowler v. Joyner, 753 F.3d 446 (4th Cir. 2014), cert. denied, 135 S.Ct. 1530 (2015).  After
determining that “North Carolina does not fall neatly within Martinez [v. Ryan] or Trevino
[v. Thaler],” because state law permits purely record-based ineffective assistance of counsel
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claims to be raised on direct appeal while directing all others to post-conviction review, the
Fourth Circuit instructed as follows concerning the appointment of independent counsel for
federal habeas proceedings:

In Juniper [v. Davis, 737 F.3d 288 (4th Cir. 2013),] and Gray [v. Pearson,
526 Fed.Appx. 331, 334 (4th Cir.2013)], we held that qualified, independent
counsel must be appointed in a Martinez state for the purpose of determining
whether any additional, ineffective-assistance-of-trial- counsel claims exist
which were not brought on state habeas. Because some claims may fall
within the Martinez exception to Coleman [v. Thompson], North Carolina
petitioners are therefore entitled upon request to the appointment of
qualified, independent counsel for the purposes of investigating whether any
such claims exist. However, the federal habeas court will still be called upon
to determine, on a case-by-case basis, whether the particular
ineffective-assistance-of-trial-counsel claim identified, regardless of its merit,
is nonetheless procedurally defaulted because it could have been and should
have been raised on direct appeal.

753 F.3d at 463.  
Applying those rules, a majority of the Fourth Circuit panel declined to appoint new

counsel in this case.  The majority explained that petitioner already “had the benefit of
qualified, independent counsel during the pendency of his federal habeas petition below,”
since one of his two federal habeas counsel had not been involved in his state court
representation, and that counsel “had ample opportunity to pursue any Martinez-based
arguments,” but did not. 753 F.3d at 463; see also id. at 466 (“Nor did Fowler or [counsel],
upon her appointment, seek additional time to investigate whether there were any additional
ineffective-assistance-of-trial-counsel claims which Martinez might allow the district court
to consider, leaving us with the unmistakable impression that there was nothing of substance
left to investigate.”).

290) Hittson v. GDCP Warden, 759 F.3d 1210 (11th Cir. 2014), cert. denied, 135 S.Ct. 2126
(2015) (with statement of Ginsburg, J., joined by Kagan. J.).  Before reversing the grant of
penalty phase relief in this Georgia capital case, a majority of the Eleventh Circuit panel
considered and rejected petitioner’s contention that he should be permitted to proceed with
several procedurally defaulted ineffective assistance of trial counsel claims because, pursuant
to Martinez v. Ryan, 566 U.S. 1 (2012), and Trevino v. Thaler, 569 U.S. 413 (2013), the
ineffectiveness of his state habeas counsel constituted “cause” to overcome the defaults. 
Drawing from Strickland v. Washington and the Eleventh Circuit approach established in
Chandler v. United States, 218 F.3d 1305, 1315 (11th Cir. 2000) (en banc), the majority
determined that, “to show that his habeas counsel failed to provide the level of representation
required by Strickland, Hittson must show more than the mere fact they failed to raise
potentially meritorious claims; he must show that no competent counsel, in the exercise of
reasonable professional judgment, would have omitted those claims.”  759 F.3d at 1263.  The
majority then found that petitioner could not make the requisite showing because he had
“alleged no facts to overcome the presumption that [state court counsel] exercised reasonable
professional judgment in deciding which claims to raise and which claims to omit.” Id. at
*1264; see also id. at 1265 (quoting Borden v Allen, 646 F.3d 785, 810 (11th Cir. 2011))
(“Rule 2(c) [of the Rules Governing Section 2254 Cases] ‘madate[s] “fact pleading” as
opposed to “notice pleading,” as authorized under Federal Rule of Civil Procedure 8(a).’”);
id at 1267 (“Hittson has alleged that his collateral counsel failed to conduct certain
investigatory steps, but he has not explained why, in this particular case, a competent attorney
would have undertaken those steps—i.e., why a competent attorney would have been
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compelled to dig deeper into Hittson’s background when faced with the evidence in the
record.”).  

The majority also examined Martinez’s “substantial claim” requirement, explaining
that it took the Supreme Court’s “reference to Miller-El [v. Cockrell, 537 U.S. 322 (2003),]
to mean that it intended that lower courts apply the already-developed standard for issuing a
COA, which requires ‘a substantial showing of the denial of a constitutional right.’ 28 U.S.C.
§ 2253(c)(2).”  759 F.3d at 1269.  “Thus,” the majority continued, “we examine the
allegations in Hittson’s proposed second amended § 2254 petition to see whether ‘jurists of 
reason would find it debatable whether the petition states a valid claim of the denial of a
constitutional right.’ In making this determination, we consider the fact-pleading requirement
for § 2254 petitions, and the standard from Strickland.”  Id. at 1270. Applying that standard,
the majority went on to hold that petitioner’s four proposed claims were either insufficiently
pled, “meritless,” “inconsisten[t]” with other allegations he had made, or “patently frivolous.” 
Id. at 1270-72; see also id. at 1271 (explaining that first proposed claim was insubstantial
because, “Nowhere in these generalized claims does Hittson allege any facts that would allow
a court to find ‘that there is a reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different.’ Strickland, 466 U.S. at 694.
Apart from broad statements that trial counsel’s investigation was not thorough enough,
Hittson does not identify what additional investigatory steps his attorneys should have taken;
he has not identified a single piece of mitigating evidence that his attorneys failed to discover;
he has not explained how that undiscovered evidence should have been presented to the jury;
and he has not stated, even in conclusory fashion, that the jury would have returned a life
sentence if they had heard the mitigating evidence that his attorneys would have discovered
had they been competent.”). 

291) Vance v. Scutt, 573 Fed.Appx. 415 (6th Cir. 2014) (unpublished).  Before affirming the
grant of relief on petitioner’s ineffective assistance of appellate counsel claim in this
Michigan criminal sexual conduct with a minor case, the Sixth Circuit noted the state’s
contention that petitioner’s request for appointment of appellate counsel was untimely, such
that his right to a direct appeal had not been preserved, but held that the state court’s finding
to the contrary was dispositive in federal habeas proceedings. See 573 Fed.Appx. at 418
(“[W]e are bound by the state court’s description of Vance’s request for appellate counsel as
timely.”); id. at 419 (“We do not meddle with state court decisions on state procedural issues
in habeas.”); id. (“That the state post-conviction court did not engage in a deep discussion of
Michigan procedural law is of no moment; we defer to state-court decisions on claims
adjudicated on the merits even when the decision is ‘unaccompanied by an explanation.’
Harrington v. Richter, 562 U.S. 86 (2011).”).

292) Canales v. Stephens, 765 F.3d 551 (5th Cir. 2014).  In this Texas capital case, the Fifth
Circuit held that petitioner had shown “cause” under Martinez v. Ryan, 566 U.S. 1 (2012), and
Trevino v. Thaler, 569 U.S. 413 (2013), to overcome the procedural default of his ineffective
assistance of trial counsel claim, and remanded the case for the district court to determine
whether he had been prejudiced.  The court began by finding that state habeas counsel’s
failure to conduct any mitigation investigation had rested on “a misunderstanding of funding
for habeas investigations.”  765 F.3d at 569.  Analogizing this mistake to the deficiency found
in Hinton v. Alabama, 571 U.S. 263 (2014) (per curiam), the Fifth Circuit found that
petitioner’s “state habeas counsel did not make a strategic choice to forego a mitigation
investigation. Instead, he chose not to pursue that claim in any depth because he thought he
could not receive any additional funding to pursue those claims. Accordingly, his performance
fell below an objective standard of reasonableness.”  Id.  The court next examined whether
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there was “some merit” to petitioner’s underlying claim that trial counsel were ineffective at
the sentencing phase of his capital trial, and concluded that there was.  The court noted that,
by “trial counsel’s own admission, they did not conduct any mitigation investigation,” and
that, if counsel had investigated, “they would have discovered an extensive history of physical
abuse, emotional abuse, and neglect.”  Id.  From this, the Fifth Circuit determined that
petitioner’s claim was “substantial,” because trial counsel’s “performance was deficient
during the sentencing phase,” and because there was at least “some merit” to his contention
that he had been prejudiced. Id. at 570-71; see also id. at 570 (“The only mitigation evidence
put forward during sentencing was that Canales was a gifted artist and a peacemaker in prison.
The jury did not hear any evidence regarding Canales's childhood, which was full of violence
and privation.”).  After observing that the district court had not yet addressed the merits of the
claim, and that petitioner “has not yet had the chance to develop the factual basis for this
claim because, until Trevino, it was procedurally defaulted,” the Fifth Circuit remanded the
case “for the district court to consider whether Canales can prove prejudice ....” Id. at 571; see
also id. at 571 n.2 (rejecting state’s contention that evidentiary hearing should be forbidden
on remand, and “leav[ing] the determination of whether an evidentiary hearing is appropriate
to the district court”).

293) Dansby v. Hobbs, 766 F.3d 809 (8th Cir. 2014), cert. denied sub nom. Dansby v. Kelley, 136
S.Ct. 297 (2015).  Before remanding this Arkansas capital case for further proceedings, the
Eighth Circuit noted the Supreme Court’s determinations that a prisoner must be given notice
and an opportunity to be heard before a district court may sua sponte dismiss a habeas petition
as untimely, then held that “[t]he same requirements of notice and opportunity to be heard
should apply when a federal court chooses to address procedural default on its own initiative.”
766 F.3d at 824.

294) Frazier v. Jenkins, 770 F.3d 485 (6th Cir. 2014), cert. denied, 135 S.Ct. 2859 (2015). 
Before affirming the denial of relief in this Ohio capital case, a majority of the Sixth Circuit
panel accepted the proposition that the Sawyer v. Whitley, 505 U.S. 333 (1992), actual-
innocence-of-the-death-penalty exception is available to a petitioner seeking merits review
of an Atkins v. Virginia, 536 U.S. 304 (2002), claim previously determined by a state court
to have been procedurally defaulted.  See 770 F.3d at 497. 

295) Clifton v. Carpenter, 775 F.3d 760 (6th Cir. 2014).  The Sixth Circuit reversed the district
court’s order dismissing petitioner’s challenge to his Tennessee probation revocation as
procedurally barred, finding that Tenn. Code § 41-21-812, under which the state courts
refused to accept his post-conviction filing due to unpaid court fees from a prior action, did
not supply an “adequate” basis for preventing federal review.  The court explained:

Griffin [v. Illinois, 351 U.S. 12 (1956),] and its progeny clearly provide that
indigent defendants, whose liberty is on the line, cannot receive less process
because of their pauper status. ... If Clifton had had sufficient funds then the
[state] would have filed his notices of appeal. Had Clifton won his appeal
then his parole would not have been revoked.  ¶  As it was applied,
Tennessee Code § 41–21–812 prevented Clifton from challenging his
probation revocation and unconstitutionally blocked his access to the courts.
Thus, it cannot be considered an “adequate and independent state ground for
denying review of a federal constitutional claim.” 

775 F.3d at 767 (citation omitted).

296) Lee v. Corsini, 777 F.3d 46 (1st Cir. 2015).  Before affirming the denial of relief in this
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murder case, the First Circuit determined that the equitable rule of Martinez v. Ryan, 566 U.S.
1 (2012), and Trevino v. Thaler, 569 U.S. 413 (2013), does not apply in Massachusetts. 
“Whereas the Texas system [examined in Trevino] makes it ‘virtually impossible’ to develop
a record substantiating an ineffective-assistance claim in time for consideration on direct
appeal,” the court explained, “Massachusetts does just the opposite: it encourages the
development of such a record via motion for a new trial by allowing appellants 120 days from
the docketing of their appeals to do so, which they may choose to do instead of proceeding
with direct review.”  777 F.3d at 61; see also id. (“Thus, because Massachusetts does indeed
‘afford[ ] meaningful review of a claim of ineffective assistance of trial counsel,’ Lee cannot
claim the benefit of the Martinez/Trevino exception to the Coleman rule, and any ineffective
assistance by the attorney who handled his first motion for a new trial does not constitute
cause for procedural default.”).

297) Clark v. Bertsch, 780 F.3d 873 (8th Cir. 2015).  In this North Dakota theft case, the Eighth
Circuit panel took an opportunity to “retire [an] intra-circuit split” over “whether a state
appellate court’s plain-error review of an unpreserved and otherwise procedurally defaulted
claim ‘cures’ the default and opens the door for federal collateral review.”  780 F.3d at 874. 
Applying the approach mandated by Mader v. United States, 654 F.3d 794 (8th Cir. 2011),
under which panels must “follow the earliest precedent in the event of an intra-circuit panel
split,” id. at 876, the panel in this case held that “Hayes v. Lockhart, 766 F.2d 1247, 1253 (8th
Cir.1985), governs,” and that, pursuant to Hayes, “a federal habeas court cannot reach an
otherwise unpreserved and procedurally defaulted claim merely because a reviewing state
court analyzed that claim for plain error.” Id. at 874.

298) Mendoza v. Stephens, 783 F.3d 203 (5th Cir. 2015) (per curiam).  In a one-paragraph order,
the Fifth Circuit remanded this Texas capital case “to the district court solely to appoint
supplemental counsel consistent with this opinion and the requirements of 18 U.S.C. § 3599,
and to consider in the first instance whether the petitioner can establish cause for the
procedural default of any ineffective-assistance-of-trial-counsel claims pursuant to Martinez
and Trevino that he may raise, and if so, whether those claims merit relief.”    

Judge Owen concurred to explain that this outcome was dictated by the rule
established in Martinez and Trevino and by § 3599; that federal habeas counsel who
previously served as state habeas counsel would have an obvious conflict of interest in
attempting to judge her own effectiveness at identifying and asserting claims for relief during
the state court proceedings; and that a prisoner’s entitlement to supplemental counsel to
evaluate the availability of claims defaulted by state habeas counsel does not turn on his
ability to articulate those claims in advance.  See 783 F.3d at 209-10 (rejecting state’s
contention that appointment of supplemental counsel was inappropriate because petitioner had
yet to identify “any aspect of his counsel’s performance in state habeas proceedings that even
might have been ineffective”:  “To accept the State’s argument would require Mendoza either
to go forward with counsel who has a conflict of interest or, acting pro se, to determine if
there were other ineffective-assistance-of-trial-counsel claims that [existing counsel] should
have raised in the state habeas proceedings.  Mendoza is statutorily entitled to conflict-free
counsel at this stage of his habeas proceedings.”); see also id. at 211 (noting that “the Fourth
Circuit’s reasoning  [in Juniper v. Davis, 737 F.3d 288 (4th Cir. 2013),] is persuasive when,
as here, a state defendant’s sole federal habeas counsel is the same as his state habeas
counsel.”).  

The same Fifth Circuit panel took the same action in Speer v. Stephens, 781 F.3d 784
(5th Cir. 2015).  
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299) Smith v. Jenkins, 609 Fed.Appx. 285 (6th Cir. 2015) (unpublished).  Before granting relief
on petitioner’s ineffective assistance of trial counsel claim in this Ohio involuntary
manslaughter case, the Sixth Circuit held that the state appellate court’s refusal to address the
merits on the ground that the claim could have been raised on direct appeal did not prevent
federal review.  The Sixth Circuit acknowledged that ineffective assistance of trial counsel
claims are cognizable on direct appeal in Ohio, but noted further that Ohio law prohibits
supplementation of the appellate record with proof to support such claims, and instead directs
that claims requiring such proof be brought in post-conviction proceedings. After observing
that these rules would have prevented petitioner from presenting the evidence essential to his
claim, the Sixth Circuit declined to enforce the state court’s procedural bar ruling.  See 609
Fed.Appx. at 291 (“Here, Smith could have raised an ineffective-assistance-of-counsel claim
on direct appeal, but had he done so, he would not have been able to present the evidence
necessary to support his claim.”). 

300) Fairchild v. Trammell, 784 F.3d 702 (10th Cir. 2015), cert. denied, 136 S.Ct. 835 (2016). 
Before affirming the denial of relief in this Oklahoma capital case, the Tenth Circuit
determined that the equitable rule announced in Martinez v. Ryan, 566 U.S. 1 (2012), and
clarified in Trevino v. Thaler, 569 U.S. 413 (2013), does not apply in Oklahoma because state
law there “provides a reasonable time to investigate a claim of ineffective assistance [of trial
counsel] before raising it on direct appeal.” 784 F.3d at 721.  The court explained that “[t]he
time to investigate such a possible [ineffective assistance] claim is much longer [in
Oklahoma] than under Texas [the] procedure [found insufficient in Trevino], and the trial
transcript is available for much of that time.”  Id.  The court further noted that “[n]umerous
appeals [in other cases] during the years preceding and following the filing of [petitioner’]
appellate brief with the [state court] show that counsel could raise claims of ineffective
assistance of trial counsel on direct appeal ....” Id. at 722; see also id. at 722-23 (collecting
cases).  “In view of the foregoing,” the Tenth Circuit concluded, “[petitioner] has not shown
that the ‘design and operation’ of Oklahoma’s procedural framework ‘make[ ] it highly
unlikely in a typical case that a defendant will have a meaningful opportunity to raise a claim
of ineffective assistance of trial counsel on direct appeal.’” Id. at 723. 

301) Lewis v. Connecticut Commissioner of Correction, 790 F.3d 109 (2nd Cir. 2015) (amended
op.).  Before affirming the grant of relief in this Connecticut murder case, the Second Circuit
held that the Connecticut Appellate Court’s refusal to reach the merits of petitioner’s Brady
v. Maryland claim on appeal of the denial of state post-conviction relief did not bar federal
review.  According to the state court, petitioner violated a rule of practice by omitting the
transcript of his state habeas hearing from the appellate record, thereby failing to provide an
adequate record for review.  The Second Circuit explained, however, that the state appellate
court’s recitation of the issues it perceived to have been put before it suggested that it “missed
Lewis’s Brady claim entirely.” 790 F.3d at 118.  The court further noted that although
petitioner submitted a “clear and well-researched pro se brief,” the state court had made “no
reference to the Brady claim,” such that it was “certainly not ‘clear from the face of the
opinion’ that the state habeas court rejected [the] claim on state-procedural grounds.” Id.  The
Second Circuit went on to add that under the terms of the state rule in question – which only
required inclusion of materials deemed “necessary” for review – petitioner had not failed to
comply, but had instead correctly determined that the missing transcript was not necessary to
review of the legal error he had alleged on appeal.  See id. at 119 (“In these circumstances,
the materials provided by Lewis were adequate to enable the Appellate Court to review
Lewis’s claims of error, and the state has not explained how the transcript could have
improved the record.”).  
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Additionally, the Second Circuit also considered and rejected the state’s further
contention that petitioner also defaulted his Brady claim by failing to “brief the question of
whether” the denial of certification to appeal by a single state court justice constituted an
abuse of discretion.  The court explained that the state had failed to “identify any Connecticut
authority for a certification-briefing requirement,” and that, in any event, petitioner had
“effectively complied with” any such requirement “by arguing to the Appellate Court that his
appeal was not frivolous.”  Id.

302) Woolbright v. Crews, 791 F.3d 628 (6th Cir. 2015).  After a detailed analysis of Kentucky
procedural law and state court judicial commentary, see 791 F.3d at 632-35, the Sixth Circuit
held that “[t]he Martinez/Trevino exception applies in Kentucky and thus Kentucky prisoners
can, under certain circumstances, establish cause for a procedural default of their IATC claims
by showing that they lacked effective assistance of counsel at their initial-review collateral
proceedings,” id. at 636.  Applying that determination, the Sixth Circuit reversed the district
court’s denial of relief on four of petitioner’s ineffective assistance of counsel claims and
remanded them for further proceedings.  In doing so, the court acknowledged that the district
court’s rejection of the claims as procedurally barred had been accompanied by alternative
determinations that they would fail on the merits for lack of prejudice, but maintained that
“the extreme brevity” of this aspect of the district court’s order and the refusal to grant an
evidentiary hearing had left the court of appeals with “virtually no basis to evaluate the
district court’s merits decision.” Id. at 637; see also id. (observing that, “this panel cannot
even extrapolate from the arguments of the Warden before the district court, because the
Warden’s opposition to Woolbright’s habeas petition did not address the merits of the four
IATC claims covered by Martinez and Trevino”).  After adding that the district court order
preceding Trevino v. Thaler, 569 U.S. 413 (2013), had also included an alternative denial of
relief on the merits which “did not deter the Supreme Court from using Trevino as a vehicle
for promulgating an expansion of the procedural default exception created by Martinez,” the
Sixth Circuit remanded petitioner’s claims “for a ‘full reconsideration,’” including, if
necessary, an evidentiary hearing. 791 F.3d at 637; see also id. (noting that the “absence of
factual development” caused by denial of an evidentiary hearing “(which nullifies a key
advantage of bringing such IATC claims in collateral proceedings) hamstrings this court’s
ability to determine whether” petitioner was prejudiced by trial counsel’s alleged
deficiencies). 

303) Williams v. Alabama, 791 F.3d 1267 (11th Cir. 2015).  In the course of vacating the district
court’s order denying relief on petitioner’s ineffective assistance of trial counsel claims in this
Alabama capital case, the Eleventh Circuit held that the Alabama Court of Criminal Appeals’
(CCA) refusal to reach the merits based on an erroneous application of a res judicata rule did
not bar federal review.  After noting that “adequacy is a federal question,” the Eleventh
Circuit explained that a state court’s refusal to address a claim on the ground that it has
already been resolved on the merits in a prior state court proceeding has long been recognized
to “impose[] no barrier to federal review,” id. at 1274-75, and that Cone v. Bell, 556 U.S. 449
(2009), “teaches that this principle applies even where, as here, a state court wrongly finds
that a claim has already been raised and addressed,” id. at 1275.  Because the CCA’s
procedural bar ruling in this case “rested on a false premise” – i.e., that the ineffective
assistance of trial counsel claims petitioner raised in his state post-conviction petition were
no different from the claims he raised on direct appeal – that ruling did “not preclude federal
review.” Id. at 1275-76.  

304) Atkins v. Holloway, 792 F.3d 654 (6th Cir. 2015).  Before remanding this non-capital
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Tennessee murder case for further consideration of petitioner’s defaulted ineffective
assistance of trial counsel claims under Martinez v. Ryan, 566 U.S. 1 (2012), the Sixth Circuit
held that “Martinez does not extend to cases in which the underlying habeas claim is
ineffective assistance of counsel during juvenile transfer proceedings.” 792 F.3d at 663.

305) Hamm v. Commissioner, Alabama Dept. of Corrections, 620 Fed.Appx. 752, 784 (11th Cir.
2015) (unpublished), cert. denied, 137 S.Ct. 39 (2016).  Before affirming the denial of relief
in this Alabama capital case, the Eleventh Circuit rejected petitioner’s contention that the
default of his Brady v. Maryland claim could be overcome by a showing that it had been
caused by inadequate assistance of state post-conviction counsel:  “Until the Supreme Court
instructs otherwise, we are constrained to respect the explicitly limited holding of Martinez
[v. Ryan] and the narrow construction our opinions have given that decision.”

306) Jones v. Bell, 801 F.3d 556 (6th Cir. 2015), cert. denied, 136 S.Ct. 878 (2016).  Relying on
Ambrose v. Booker, 684 F.3d 638 (6th Cir. 2012), cert. denied, 568 U.S. 1148 (2013), the
Sixth Circuit panel held that although petitioner had shown “enough for Strickland prejudice”
in connection with his claim that appellate counsel was ineffective for failing to assert his
Faretta v. California claim on direct appeal, he had not met the distinct and assertedly more
demanding “actual prejudice” requirement for overcoming procedural default.  The court
explained:

[A]ctual prejudice to excuse a habeas petitioner’s procedural default requires
more than the prejudice prong under Strickland.  Ambrose, 684 F.3d at 652.
In fact, we do not presume actual prejudice even when the counsel’s error
resulted in Strickland prejudice.  Id. at 649. ... We rather look to the record
to determine if the outcome of the trial would have been different. Ambrose,
684 F.3d at 652; see also Hollis v. Davis, 941 F.2d 1471, 1480–83 (11th
Cir.1991), adopted in Ambrose, 684 F.3d at 652. The “most important aspect
to the inquiry is the strength of the case against the defendant” and whether
a trial without errors would still have resulted in conviction.  Ambrose, 684
F.3d at 652.

801 F.3d at 563; see also id. at 564 (“Neither Jones nor the district court attempted to show
that the outcome at trial would have been different had Jones represented himself. ... And as
Ambrose makes clear, a meritorious structural claim does not necessarily lead to actual
prejudice to excuse procedural default.”).

307) McCarley v. Kelly, 801 F.3d 652 (6th Cir. 2015) (corrected op. on denial of rehearing),
cert. denied sub nom. Eppinger v. McCarley, 136 S.Ct. 2508 (2016).  On remand from the
Supreme Court (see Kelly v. McCarley, 135 S.Ct. 2887 (2015) (granting state’s petition for
certiorari, vacating prior Sixth Circuit judgment granting habeas relief, and remanding for
further consideration in light of Davis v. Ayala, 135 S.Ct. 2187 (2015)), the Sixth Circuit
adhered to its conclusion in this Ohio non-capital murder case that the trial court’s admission
of extensive, testimonial hearsay statements of a three year old declarant, read into evidence
by a child psychologist, violated the Confrontation Clause, and that the error was not harmless
under Brecht v. Abrahamson.  Although petitioner’s child support dispute with the victim
made him an obvious suspect in her beating death, police initially lacked solid evidence on
which to base a prosecution.  To fill the gap, they attempted to question the victim’s then-
three year old son, who allegedly witnessed the killing.  When their own efforts failed, police
enlisted a child psychologist for the express purpose of eliciting information to further the
investigation.  The psychologist succeeded in securing a series of statements from the child
and reported them in three letters later read to the jury at trial; among other details, the letters
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supplied the only purported eyewitness identification of petitioner as the actual killer.  On
direct appeal, the Ohio Court of Appeals (which issued the last reasoned state court decision)
expressed “doubt” that the child’s statements were testimonial for Confrontation Clause
purposes, but went on to reject petitioner’s claim on the ground that any error in admitting the
statements was harmless under Chapman v. California.  Later, the federal district court found
that the state court unreasonably applied clearly established federal law when it failed to
classify the statements as testimonial, but nevertheless held that the error was harmless.

On appeal, the Sixth Circuit began by agreeing with the district court’s conclusion
“that the Ohio Court of Appeals unreasonably applied Crawford [v. Washington] and Davis
[v. Washington], as fairminded jurists would agree that [the child’s] statements constitute
testimonial evidence where they were deliberately elicited in an interrogation-like atmosphere
absent an ongoing emergency and used to prove past events in a later criminal prosecution.” 
801 F.3d at 665.  Moving to the question of harmlessness under Brecht v. Abrahamson, the
Sixth Circuit applied the Delaware v. Van Arsdall factors and held that petitioner was entitled
to relief.  The court explained that the “importance of [the psychologist’s] testimony to the
prosecution’s case ... cannot be overstated”; the letters reporting the child’s statements “were
introduced – without a limiting instruction – to establish the truth of the matter asserted,” and
“the prosecution relied heavily on [them] during closing arguments.”  Id. at 666.  Responding
to the state’s contention that the content of the letters was merely cumulative to other,
properly admitted evidence, the Sixth Circuit added that the other evidence did 

paint[] a clear picture of the crime, but only when considered in light of [the
psychologist’s] testimony about [the child’s] statements to her.  [The
doctor’s] testimony therefore was not cumulative, but rather more akin to a
keystone holding the arch of the State’s case together. Remove that crucial
block, especially [the child’s] eyewitness identification, and the State’s case
collapses into disjointed pieces.

801 F.3d at 667.  “Accordingly,” the Sixth Circuit went on to conclude, the Confrontation
Clause violation ... was not harmless error under Brecht (or, thereby, § 2254(d)).” Id. at 668.

308) Fulton v. Graham, 802 F.3d 257 (2nd Cir. 2015).  The Second Circuit vacated the denial of
relief in this New York burglary and robbery case, finding that the district court erred in
accepting the state court’s determination that petitioner’s ineffective assistance of counsel
claim was procedurally defaulted.  After his convictions and sentences were affirmed on
direct appeal, petitioner filed a pro se request for state post-conviction relief contending that
trial counsel had been ineffective in failing to advise him on whether to accept a favorable
plea offer that would have yielded a substantially lower aggregate sentence than the one he
later received.  Relying on N.Y. Criminal Procedure Law 440.10(2)(c), the state court held
that the claim was barred from post-conviction review because it was “record-based” and
therefore could have (and should have) been raised on direct appeal. 802 F.3d at 261.  The
court went on to remark that, were it to reach the merits, “it would hold that [the] claim was
meritless.” Id.  After failing to secure leave to appeal that determination, petitioner later
sought federal habeas relief, which was denied by the district court on the basis of the state
court default finding.  

Drawing from the “guideposts” set forth in Cotto v. Herbert, 331 F.3d 217, 240 (2nd
Cir. 2003), the Second Circuit framed its inquiry into the preclusiveness of the state court’s
default determination as turning on whether it rested on an “exorbitant application” of state
law.  The court then reviewed state law and found that, contrary to the state court’s approach
here, other New York “state courts ordinarily demand that ... ineffective assistance claims be
brought in collateral proceedings, rather than on direct appeal.”  802 F.3d at 263.  After
adding that the state court in this case may have relied upon its own memory of a pretrial
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proceeding in petitioner’s case, the Second Circuit explained that its own review of the
transcript of that proceeding (which was acquired by the Second Circuit and had not been
reviewed by the state court) “does not reflect any advice [concerning the plea offer] that
counsel provided Fulton ....” Id. at 264.  From there, the Second Circuit concluded “that the
state court’s reliance on § 440.10(2)(c) to bar Fulton’s claim represents an ‘exorbitant
application’ of the state rule.” Id.  After examining petitioner’s allegations of ineffective
assistance of counsel were “substantial enough to warrant further fact development in the
District Court.” Id. at 266.

309) Donelson v. Pfister, 811 F.3d 911 (7th Cir.  2016), relief granted on remand, 234
F.Supp.3d 936 (C.D.Ill. 2017).  The Seventh Circuit vacated the denial of relief in this
Illinois challenge to a prison disciplinary proceeding, finding that the state appellate court’s
refusal to reach the merits of petitioner’s due process claim did not rest on an adequate state
law ground.  Consistent with prison policy, petitioner properly completed a form requiring
him to identify the witnesses and evidence he sought to present at his disciplinary hearing. 
Rather than following a printed instruction to tear off and return the portion of the form
containing that information, however, petitioner instead made copies and submitted the intact
pages to prison authorities.  When the charges against him later proceeded to a hearing, the
witnesses and evidence he had requested were not produced, petitioner’s inquiry about them
was brushed aside, and he was found guilty on the basis of prison guards’ accounts.  Petitioner
then raised a state court due process challenge to the proceeding at which he had been
adjudicated, which was denied without reference – by the court or the state – to petitioner’s
handling of the form on which he requested witnesses and evidence.  On appeal, however, the
“state appellate court on its own initiative ... faulted [him] for not following the instruction
to detach and submit only the bottom portion of the form,” and denied relief on the ground
that he “‘failed to follow Department rules in requesting witnesses.’” 811 F.3d at 915.  Later,
in federal habeas proceedings, the district court treated this finding as an adequate and
independent ground barring merits review.  

The Seventh Circuit disagreed, finding that the state appellate court’s belated
insistence upon strict compliance with the tear-off requirement had no discernable basis in
existing law or practice.  The court elaborated:

The respondent has not identified any case in which an adjustment committee
has denied a request for witnesses or physical evidence on the ground that a
properly completed form was not trimmed to the correct size. Nor does the
respondent deny Donelson’s assertion ... that he previously submitted witness
requests in the same way. Nor has the respondent identified any case before
this one in which an Illinois court found that an adjustment committee was
authorized to refuse an inmate’s request for witnesses or physical evidence
simply because the inmate sent in too much of a properly completed request
form.  The record simply does not support the respondent’s assertion that
such a procedural rule “had been established and regularly followed for
several years prior to petitioner’s July 2011 hearing.” We must therefore
reject respondent’s argument that the state court relied on an adequate
state-law ground. ... Aberrant state procedural rulings are not adequate to
foreclose federal review under § 2254. [citations omitted]  ... And this
procedural rule—to the extent it exists at all—certainly appears to be
aberrant.

811 F.3d at 917.  After observing that it could not find the error in refusing to produce
petitioner’s evidence harmless under the circumstances, the Seventh Circuit concluded by
vacating the district court’s denial of relief and remanding for further proceedings. 
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310) Moses v. Joyner, 815 F.3d 163, 168 (4th Cir. 2016), cert. denied sub nom. Moses v.
Thomas, 137 S.Ct. 1202 (2017).  In this North Carolina capital case, the Fourth Circuit joined
the Fifth, Sixth, Seventh and Eleventh Circuits in holding that the change in habeas procedural
law announced in Martinez v. Ryan, 566 U.S. 1 (2012), “cannot pass as an extraordinary
circumstance” warranting relief from a judgment against a habeas petitioner under Rule
60(b)(6).

311) Bonney v. Wilson, 817 F.3d 703 (10th Cir. 2016).  Before affirming the denial of relief on
petitioner’s other claims in this Wyoming sexual assault case, the Tenth Circuit reversed the
district court’s determination that petitioner’s ineffective assistance of trial counsel claim was
procedurally barred pursuant to Wyo. Stat. Ann. § 7-14 -103(a)(i) because it could have been
raised on direct appeal.  Relying on Hooks v. Ward, 184 F.3d 1206, 1216-17 (10th Cir. 1999),
the court observed that the state was obligated “to prove in federal district court that the State
of  Wyoming had evenhandedly applied [the default rule] to all similar claims.” 817 F.3d at
708.  The court then explained that in this case “the respondents have not identified a single
case in which Wyoming courts applied § 7–14–103(a)(i) when [– as in this case – ] ... the
defendant’s appellate counsel also served as trial counsel or ... the defendant’s only attorney
during the appeal period also handled the trial.” Id.  “Thus,” the Tenth Circuit concluded, “§
7–14–103(a)(i) cannot serve as an adequate basis for a procedural default.”  Id.  

312) Brizendine v. Parker, 644 Fed.Appx. 588 (6th Cir. 2016) (unpublished).  The Sixth Circuit
reversed the district court’s dismissal of one of petitioner’s ineffective assistance of trial
counsel claims as procedurally defaulted in this Kentucky murder, robbery, and burglary case,
finding both that the claim had “some merit” and that state post-conviction counsel’s
ineffectiveness constituted cause for the default under Martinez v. Ryan, 566 U.S. 1 (2012). 
The underlying trial counsel ineffectiveness claim concerned counsel’s failure to investigate
arguably “fruitful leads” suggesting police had disturbed the crime scene in ways that were
later mistaken – and exploited by the prosecution – as evidence of robbery. 644 Fed.Appx.
at 593.  While petitioner attempted to obtain state post-conviction review, his initial pro se
filing was too sparse to satisfy Kentucky’s pleading specificity requirements.  The state court
then appointed counsel and ordered him to supplement petitioner’s filing; while counsel later
claimed to have expended substantial time and effort on the case, he never filed a supplement
and instead allowed the case to proceed to adjudication on petitioner’s facially inadequate pro
se submission.  Finding “nothing in the record [to] explain[] why post-conviction counsel
failed to comply with [the supplementation order],” and noting the state’s failure to dispute
that lawyer’s ineffectiveness, the Sixth Circuit concluded that petitioner had made the
showing required by Martinez and that he was “entitled to an evidentiary hearing to prove the
merits of his ... claim.”  Id. at 595-96.

313) Clark v. Attorney General, State of Florida, 821 F.3d 1270 (11th Cir. 2016), cert. denied,
137 S.Ct. 1103 (2017).  Before affirming the denial of relief in this Florida capital case, the
Eleventh Circuit rejected the state’s contention that petitioner’s Brady v. Maryland claim was
procedurally barred because it had been presented to the state supreme court only via an
unauthorized pro se submission.  The court explained that it had found no decision prior to
Gordon v. State, 75 So.3d 200 (Fla. 2011), in which “the Florida Supreme Court followed a
clearly established practice of denying defendants leave to file motions pro se where they are
represented by counsel on collateral review.”  821 F.3d at 1289.  As a result, the rule on which
the state sought to rely had been neither firmly established nor consistently applied at the time
of the asserted default.  See id.
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314) Runningeagle v. Ryan, 825 F.3d 970 (9th Cir. 2016), cert. denied, 137 S.Ct. 1439 (2017). 
In this capital case the Ninth Circuit held that although “Arizona did not expressly require
IAC claims to be raised in collateral proceedings until 2002, when the Arizona Supreme Court
decided State v. Spreitz, 39 P.3d 525 (Ariz. 2002),” “the ‘structure and design’ of Arizona law
as set forth by [State v. Valdez, 770 P.2d 313 (Ariz. 1989), and State v. Carver, 771 P.2d 1382
(Ariz. 1989)] made the meaningful presentation of an IAC claim on direct review ‘virtually
impossible.’” 825 F.3d at 980 (quoting Trevino v. Thaler, 133 S. Ct. 1911, 1915 (2013)). 
Applying that understanding, the Ninth Circuit held that the district court “erred” in
concluding that petitioner could not invoke Martinez v. Ryan and Trevino in his effort to
overcome procedural defaults that occurred during the early 1990's.  The court went on to
determine, however, that “[n]one of Runningeagle’s procedurally defaulted IAC claims
satisfies both the substantiality and deficient performance criteria,” and affirmed the district
court’s denial of relief.  Id. at 983.  In reaching that conclusion, the court noted that “Martinez
suggests via a “Cf.” citation to Miller-El v. Cockrell, 537 U.S. 322 (2003), that the
substantiality standard is comparable to the standard for a certificate of appealability to issue
under 28 U.S.C. § 2253(c)(2).” Id. at 983 n.14; see also id. (characterizing the Miller-El
threshold as a “permissive standard”). 

315) Hill v. Patrick, 654 Fed.Appx. 294 (9th Cir. 2016) (unpublished).  On interlocutory appeal
of the district court’s decision to hold an evidentiary hearing on petitioner’s contention that
ineffective assistance of state habeas counsel constituted “cause” for the procedural default
of an ineffective assistance of trial counsel claim, the Ninth Circuit rejected the suggestion
that the state could control access to Martinez v. Ryan proceedings by choosing not to raise
a procedural defense:

Finally, there is no merit to the government’s argument that it can prevent
Martinez from applying by simply refraining from raising the procedural bar.
The federal courts can apply the procedural bar sua sponte.  And the state’s
position that it must voluntarily raise the procedural bar before a petitioner
can have a hearing under Martinez would lead to absurd results: The
government could opt never to raise the procedural bar, effectively
preventing a petitioner from ever developing a factual record to support his
ineffective assistance claim.

654 Fed.Appx. at 295 (citations omitted).

316) Pierotti v. Walsh, 834 F.3d 171 (2nd Cir. 2016).  In this New York murder case, the Second
Circuit held that the state post-conviction court’s application of N.Y. Criminal Procedure Law
440.10(2)(c) – which operates as a procedural bar to claims that could have been but were not
raised on direct appeal – was “exorbitant” and therefore inadequate to bar federal habeas
review.  Petitioner’s claim was that his trial counsel had been ineffective for failing seek an
accommodation during trial for petitioner’s severe hearing impairment, which rendered him
unable to hear or understand much of the proceeding.  After he was convicted and the
judgment was affirmed on direct appeal, petitioner asserted his ineffective assistance of
counsel claim in a request for state post-conviction relief, and supported the claim with an
array of affidavits containing counsel’s account of the relevant trial events, test results proving
petitioner’s hearing impairment, and witness’s observations of the impairment and its impact
on petitioner.  “None of this information was part of the trial record.” 834 F.3d at 175.  In
response, the state court declared that the claim “could have been raised upon appeal,” and
refused to reach the merits pursuant to § 440.10(2)(c). Id. 

Consistent with its recent decision in Fulton v. Graham, 802 F.3d 257 (2nd Cir.
2015), the Second Circuit observed that, “New York courts uniformly hold that where, as
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here, an ineffective assistance of counsel claim turns on facts that are outside of the trial-court
record, the claim must be brought in collateral proceedings, not on direct appeal.” 834 F.3d
at 178.  The court then explained that petitioner had presented what New York courts refer
to as a “mixed claim,” i.e., one reliant upon a mixture of information within and beyond the
trial record, and that, contrary to the state post-conviction court’s ruling, such claims cannot
be presented on direct appeal:

Pierotti presented such a “mixed claim” of ineffective assistance in his
Section 440.10 motion.  His claim depended on some facts appearing on the
trial record, such as his trial counsel’s failure to secure an accommodation
for Pierotti’s hearing impairment, but his claim ultimately turns on facts
appearing outside the record, such as his trial counsel’s alleged awareness of
Pierotti’s hearing impairment. Although it is apparent from the transcript of
the pretrial hearing that Pierotti’s counsel at that hearing was aware of
Pierotti’s hearing impairment, nothing in the trial record indicates that
Pierotti’s new counsel at trial was aware of this fact. Nor does the trial record
indicate that Pierotti was unable to hear critical portions of his trial, as he
now claims. Without this information, the Appellate Division could not have
adjudicated Pierotti’s ineffective assistance of counsel claim on direct
appeal.

834 F.3d at 179.  The Second Circuit went on to conclude that “Section 440.10(2)(c) was
‘inadequate’ to foreclose review,” and remanded with instructions to “decide the merits of
[petitioner’s] claim.” Id. at 180.

317) Sullivan v. Secretary, Florida Dept. of Corrections, 837 F.3d 1195 (11th Cir. 2016).  The
Eleventh Circuit affirmed the grant of relief in this Florida fleeing and attempting to elude a
police officer case, finding under Martinez v. Ryan, 566 U.S. 1 (2012), that state post-
conviction counsel’s performance was deficient in light of his failure to investigate the
viability of an ineffective assistance of trial counsel claim – which was later found to be
meritorious – before refusing petitioner’s repeated requests that it be raised as a ground for
post-conviction relief. 

The charges against petitioner arose out of his involvement in a high speed police
chase while under the influence of (and in possession of) cocaine.  Although he faced a thirty
year sentence if convicted, the prosecution offered twelve years in exchange for a guilty plea. 
Trial counsel advised petitioner to reject the offer on the belief that he would likely be
acquitted under a defense of voluntary intoxication, and petitioner followed that advice.  Near
the end of trial, however, petitioner and his counsel learned for the first time that voluntary
intoxication had been legislatively eliminated as an available defense five years earlier.  As
a result, petitioner was left with no viable defense, found guilty, and sentenced to thirty years. 
He then retained new counsel, Harper, to pursue both a direct appeal and state post-conviction
relief, and wrote a series of letters “repeatedly suggest[ing] that Harper consider raising” a
claim that trial counsel was ineffective for relying on a defense that had been abolished.  837
F.3d at 1199.  Harper did not heed the requests; instead, he prepared and filed an application
asserting other claims, then withdrew from the case.  Petitioner again secured new counsel
and proceeded to a state court evidentiary hearing at which trial counsel admitted having been
ignorant of the change in law that destroyed his trial theory.  In light of that testimony, post-
conviction counsel made two attempts to assert the ineffective assistance claim petitioner had
been advocating, but both were dismissed by the state court as untimely.  

Petitioner then proceeded to federal court, where he asserted a claim that trial counsel
had been ineffective for going to trial with a legally unavailable defense instead of advising
petitioner to accept the prosecution’s plea offer.  He admitted this claim was procedurally
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defaulted, but maintained that Harper’s ineffectiveness as initial post-conviction counsel
constituted “cause” to overcome the default.  The federal magistrate then held an evidentiary
hearing at which trial counsel testified that he had been ignorant of Florida’s abolition of
voluntary intoxication as a defense, that petitioner (whom he had represented before) always
followed his advice, and that, had he been properly informed on the law, he would have
advised petitioner to accept the plea offer.  The trial prosecutor also testified, confirming that
a plea offer had been made.  Harper testified next, claiming that he had chosen not to assert
the claim petitioner requested because he did not believe he could prove prejudice; that he did
not know about the pretrial plea offer because petitioner had not mentioned it and Harper had
not interviewed trial counsel; and that he felt it would have been unethical to make the factual
allegations necessary to support the claim since he did not personally believe petitioner had
been unaware that his defense was invalid before trial.  Finally, petitioner testified, explaining
that he followed trial counsel’s advice in turning down the plea offer, that he had been
unaware that voluntary intoxication was not an available defense, and that, had he known
otherwise, he would have accepted the prosecution’s pretrial offer.  After the hearing, the
magistrate found that Harper had been ineffective for failing to adequately investigate before
dismissing the possibility of trial counsel’s ineffectiveness, and that Harper’s ineffectiveness
constituted “cause and prejudice to excuse the procedural default of the IAC-trial claim.” 837
F.3d at 1203.  Moving to the merits, the magistrate credited the testimony of trial counsel and
petitioner, and recommended that relief be granted.  The district court adopted the
recommendations and granted the writ.  

The Eleventh Circuit began by observing that the only matter challenged by the state
on appeal was the district court’s determination that Harper’s “investigation into the existence
of a pretrial plea offer was objectively unreasonable under Strickland.” 837 F.3d at 1204. 
Addressing that challenge, the court evaluated Harper’s performance as post-conviction
counsel under the standards and guidelines articulated for trial counsel in Strickland and its
progeny, and held that the investigation underlying his decision to omit the claim petitioner
had urged was inadequate.  The court explained that: “there were obvious red flags running
through Harper’s correspondence with [petitioner]”; that the trial record plainly showed
counsel had pursued a defense that was legally unavailable; and that, given the passage of two
years between petitioner’s arrest and his trial, Harper should have perceived a likelihood that
plea negotiations had taken place. See id. at 1205.  “Knowing what post-conviction counsel
knew,” the Eleventh Circuit observed, “any reasonable attorney would have made at least
some minimal exploration of the IAC-trial claim, such as asking [petitioner] directly whether
he had received a plea offer, requesting the state attorney’s file or contacting the prosecutor
to see whether a plea offer had been made, or, most importantly, speaking with trial counsel
to ask why he had attempted to present a non-existent defense when his client was facing
thirty years in prison.”  Id.  “Post-conviction counsel’s failure to take even one of these
obvious and easily accomplished investigatory steps,” the court concluded, “‘fell below an
objective standard of reasonableness.’” Id.  Finally, the Eleventh Circuit considered and
rejected the state’s attempt to defend Harper’s decision to limit his investigation to
communications with petitioner himself, emphasizing that neither his purported ethical
concerns nor his assumptions that his client would provide all relevant information were
sufficient to justify limiting his own inquiry.  See id. at 1206 (“[I]t is [post-conviction]
counsel’s duty, not the defendant’s, to develop the relevant facts and to draw the defendant’s
focus to the information that might be potentially relevant, as defendants who are not versed
in the law will often not know what facts are relevant to a given legal claim.”).

318) Jones v. Calloway, 842 F.3d 454 (7th Cir. 2016).  The Seventh Circuit affirmed the district
court’s determinations that petitioner’s showing of “actual innocence” was sufficient to
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overcome the procedural default of his ineffective assistance of trial counsel claim, and that
he was entitled to relief on the merits.  Petitioner was convicted of being the shooter in a
homicide that took place on a Chicago street.  Prior to his bench trial, however, his two co-
defendants were tried for the same offense.  In that earlier trial, the prosecution contended that
one of those defendants – Stone – was the actual shooter; Stone himself agreed in both a post-
homicide statement and in testimony at his own trial, maintaining that he alone had fired upon
the decedent, and that he had done so in defense of his half-brother.  Despite these admissions,
petitioner’s trial counsel failed to call Stone, who was by all accounts willing to testify, as a
witness.  Petitioner initially asserted counsel’s ineffectiveness in this regard during his state
post-conviction proceeding, but the trial-level state court dismissed the claim as procedurally
defaulted because it was not supported with an affidavit from Stone as required by settled
state law.  The state appellate court agreed with that determination, but also “went on to apply
Strickland based on the existing record,” and held both that counsel’s omission was a matter
of “trial tactics” that were virtually “immune” to challenge, and that petitioner could not show
prejudice.  842 F.3d at 459. A federal district court later granted relief after holding an
evidentiary hearing at which Stone, trial counsel, and others testified.  

On appeal by the state, the Seventh Circuit began by agreeing with the district court
“that the new evidence of actual innocence warrants a merits review of Jones’s Strickland
claim.”  842 F.3d at 462.  The court explained:

In brief, the decisive evidentiary points are these: Stone turned himself in two
days after the crime and immediately confessed to shooting [the decedent]. 
From the beginning he has consistently maintained that he alone shot ... and
that he did not plan the crime with either [the co-defendant] or Jones. [His]
account matches the physical and forensic evidence; the accounts of the
prosecution’s eyewitnesses do not. His testimony is also corroborated at least
in part by some of the eyewitnesses .... And Stone’s testimony in the district
court was entirely consistent with his testimony at his own trial. The
eyewitness testimony, moreover, was all over the map. No two witnesses
gave the same account of the shooting. ... In short, ... the new evidence,
considered in light of the entire record, raises sufficient doubt about Jones’s
guilt to undermine confidence in the verdict without the assurance that it was
untainted by constitutional error.

842 F.3d at 462.

319) Brown v. Brown, 847 F.3d 502 (7th Cir. 2017), cert. denied, 138 S.Ct. 1547 (2018).  In this
Indiana murder case, a majority of the Seventh Circuit panel held that “the form of ‘cause’
found in Martinez v. Ryan, 566 U.S. 1 (2012), and expanded in Trevino v. Thaler, 569 U.S.
413 (2013), is available to federal habeas corpus petitioners in Indiana,” and that petitioner’s
showing under the Martinez/Trevino rule was sufficient to warrant an evidentiary hearing. 
With regard to the applicability of Martinez and Trevino in Indiana, the majority determined
as follows:

First, while Indiana law does not always require claims for ineffective
assistance of trial counsel to be brought on collateral review, the Indiana
Supreme Court has adopted rules and doctrines that strongly discourage any
other path. Second, in actual practice, the Indiana Supreme Court’s
discouragement has worked to force almost all such claims to wait for
collateral review.

847 F.3d at 510; see also id. at 510-13 (detailing operation and idiosyncracies of Indiana’s
scheme for litigating ineffective assistance of trial counsel claims). 

Next, the majority offered several observations about the operation and application
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of the Martinez/Trevino rule.  On the assessment of post-conviction counsel’s performance
under the Strickland standard, the majority made clear that although “[p]ursuit of unsuccessful
arguments and claims does not show ineffective assistance of counsel,” it is appropriate to
“compare the claims actually presented to those that might have been presented. Where
counsel chose to pursue just one issue that was a virtually certain loser, ... a petitioner may
show deficient performance by showing that a much stronger claim or argument was
available.” 847 F.3d at 514; see also id. (adding that, in this case, “the one claim counsel
pursued in the post-conviction petition was doomed from the beginning” because it was
obviously barred by res judicata); id. (emphasizing that it had “not reached a conclusion on
the ultimate question” because testimony from post-conviction counsel had yet to be heard,
but finding that, “[b]y showing that another, much stronger claim was available, ... petitioner
has shown he is entitled to an evidentiary hearing on that issue.”).  

Later, with regard to determining whether petitioner’s underlying ineffective
assistance of trial counsel claim was “substantial” within the meaning of Martinez and
Trevino, the Seventh Circuit majority first noted that “Martinez offered little guidance as to
what is a ‘substantial’ claim for these purposes. It provided only a ‘cf.’ citation to Miller–El
v. Cockrell, 537 U.S. 322 (2003), describing the standards for certificates of appealability.” 
847 F.3d at 515.  After acknowledging (but not commenting on) petitioner’s contention that
the decision to grant a COA in this case was the functional equivalent of a finding that his
claim was “substantial,” the majority proceeded to a “separate and deeper review of the
record, beyond our grant of a [COA.]” Id. at 515.  Following that review, the majority found
petitioner’s ineffective assistance of trial counsel claim qualified as a “substantial” one:

His claim for ineffective assistance of trial counsel is not “wholly without
factual support,” or lacking in all legal merit. Martinez, 566 U.S. at 16. If
Brown’s theory is proven at an evidentiary hearing, he will have made a
successful ineffective assistance of trial counsel claim. On the record before
us, reasonable jurists “could disagree ... or ... conclude the issues presented”
in petitioner’s brief and borne out in the trial transcript “are adequate to
deserve encouragement to proceed further.” Miller–El, 537 U.S. at 327.
Brown has presented a substantial claim of ineffective assistance of trial
counsel, sufficient to avoid the procedural default because he has
demonstrated that the claim has some merit.

847 F.3d at 517.

320) Bey v. Superintendent, Greene SCI, 856 F.3d 230 (3rd Cir. 2017), cert. denied sub nom.
Gilmore v. Bey, 138 S.Ct. 740 (2018).  Before granting relief in this Pennsylvania non-capital
murder case on the ground that trial counsel was ineffective for failing to object to an
erroneous jury instruction on eyewitness testimony, the Third Circuit held that state post-
conviction counsel’s inadequate failure to assert that claim in state court constituted “cause”
to overcome procedural default.  The court explained:

While we have no record of why PCRA counsel would have chosen to omit
an ineffectiveness argument based on the [jury charge] language at issue
here, we can think of no strategic reason why counsel would do so, and the
state has not offered any viable explanation for such a glaring omission.
Accordingly, we agree with Bey that his PCRA counsel’s performance was
deficient under Strickland and that Bey was prejudiced by PCRA counsel’s
omission.  Bey’s  case, therefore, fits into the narrow category of cases
outlined in Martinez, and his procedural default is excused as to his
ineffectiveness claim ....

856 F.3d at 244.
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321) Woodfolk v. Maynard, 857 F.3d 531 (4th Cir. 2017).  In a detailed, tightly reasoned decision
vacating the denial of relief and remanding this Maryland attempted murder case for merits
review, the Fourth Circuit declined to choose which of two procedural bars – one invoked by
the state post-conviction court, and another by the state Court of Special Appeals – might be
operative in federal court, and instead held that each bar was “inadequate” to prevent habeas
review.  Working backward through the state court rulings, the Fourth Circuit first determined
that the state appellate court’s invocation of Md. Code Ann. Crim. Proc. § 7-106(b)(1)(i)(6),
which bars post-conviction review of a claim that could have been raised in a prior post-
conviction proceeding, was “flatly contradicted by the state court record.” 857 F.3d at 546.
The Fourth Circuit explained that state law authorized application of the bar “only if the
petitioner had the opportunity to raise the claim in a prior postconviction proceeding,” and in
this case petitioner had no such opportunity because a previous ruling by a lower state court
– reversed many years later on appeal – had rendered his claim “moot” during the period in
which the Court of Special Appeals faulted him for not raising it. Id. at 546-47; see also id.
at 547 (“[P]enalizing Woodfolk for not continuing to raise a futile claim that the state
postconviction court had already deemed unreviewable constitutes an exorbitant exercise of
the state court’s discretion.”).  

The second bar, applied by the lower state post-conviction court, rested on Md. Code
Ann. Crim. Proc. § 7-106(b)(1)(i)(4), which prevents collateral review of claims which could
have been raised on direct appeal.  In this case, the state court relied on that provision to
refuse review of a claim that trial counsel labored under a conflict of interest when he advised
petitioner to plead guilty.  While the Fourth Circuit accepted the adequacy of the state rule
“in the mine-run case,” 857 F.3d at 547, it rejected the state court’s use of it in this case.  The
court explained that conflict of interest claims “are treated in the same manner as other
ineffective assistance claims” under Maryland practice, and that all but a small subset of such
claims must be asserted in a post-conviction proceeding rather than on direct appeal.  Id. at
548.  After surveying Maryland law and its own decisions, the Fourth Circuit concluded that,
“[t]he State’s failure to establish that the bar is regularly and consistently applied to claims
analogous to Woodfolk’s claim renders the bar inadequate and, consequently, permits a
federal habeas court to address his claim of ineffective assistance of counsel.”  857 F.3d at
552-53.

322) Lambert v. Warden, Greene SCI, 861 F.3d 459 (3rd Cir. 2017).  The Third Circuit vacated
the denial of relief and remanded this Pennsylvania non-capital murder, aggravated assault,
and burglary case for an evidentiary hearing on petitioner’s procedurally defaulted claim that
trial counsel was ineffective for failing to request an instruction to limit the jury’s
consideration of expert testimony conveying hearsay statements from his non-testifying co-
defendant.  There was no dispute that petitioner’s co-defendant (with whom he was jointly
tried) was the principal actor, and the prosecution’s theory was that petitioner facilitated the
offenses by driving the co-defendant to the scene and encouraging him to commit the criminal
acts.  On cross-examination of a psychiatrist called by the defense, the prosecution elicited
hearsay statements made by the co-defendant to the psychiatrist in which the co-defendant
said he had heard a voice “outside his head” – i.e., that of petitioner, who was with him in a
car – encouraging him to take revenge against a person who was among the group he then
attacked.  In closing argument, the prosecutor urged the jury to draw an inference of shared
criminal intent from both defendants’ presence in the car, and specifically mentioned the
likelihood that the two had been “talking” before petitioner’s co-defendant left the car and
committed the crimes.  Despite the risk that the jury would rely upon the hearsay delivered
through the expert’s cross-examination, however, trial counsel did not seek a limiting
instruction.  And when petitioner later sought to challenge trial counsel’s effectiveness in a
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state post-conviction proceeding, his appointed counsel filed a “no-merit letter” characterizing
the hearsay as “not hearsay but a direct party admission.” 861 F.3d at 473.  

On appeal from the denial of federal habeas relief, the Third Circuit recognized
petitioner’s concession that his claim was defaulted, but held that state post-conviction
counsel’s inadequacy constituted “cause” to overcome the default under Martinez v. Ryan,
566 U.S. 1 (2012).  To reach that conclusion, the court began with an analysis of the
underlying ineffective assistance of trial counsel claim.  After a review of the relevant factual
record, the Third Circuit determined that “reasonable jurists could find that the prosecutor’s
closing argument relied on the truth of [the co-defendant’s] statements to [the psychiatrist]
to draw inferences of Lambert’s foreknowledge and intent to aid in [the co-defendant’s]
criminal plan.” 861 F.3d at 471.  From there, the court found that “a good argument exists that
Lambert presents a substantial claim that it would be objectively unreasonable for trial
counsel to allow the Commonwealth to violate [the Confrontation Clause] by failing to
request a limiting instruction.”  Id. at 471-72; see also id. at 472 (noting that absent the
hearsay admitted through the psychiatrist, “there was no direct evidence indicating any
agreement between [the co-defendant] and Lambert”).  Moving to the existence of “cause”
under Martinez, the Third Circuit determined that state post-conviction counsel’s rationale
for declining to pursue the ineffectiveness claim “misstate[d] the law,” reflected an
“‘ignorance’” of the relevant Sixth Amendment doctrine that “even a cursory investigation”
would have uncovered, and could not be justified as a product of “any objectively reasonable
strategy ....” Id. at 473.  “Because the claim no doubt has some (and arguably more than some)
merit,” the Third Circuit concluded, “that [post-conviction] counsel’s ineffective assistance
excuses Lambert’s  procedural default.” Id.  

323) Visciotti v. Martel, 862 F.3d 749, 769 (9th Cir. 2016) (amended op.), cert. denied, 138 S.Ct.
1546 (2018).  Before affirming the denial of relief in this California capital case, the Ninth
Circuit joined the Third and Sixth Circuits, see Fischetti v. Johnson, 384 F.3d 140, 154-55
(3rd Cir. 2004); Joseph v. Coyle, 469 F.3d 441, 459 (6th Cir. 2006), in holding that an
ineffective assistance of counsel claim asserted as “cause” to overcome the default of a
separate claim is not subject to § 2254, and must instead be examined de novo.  

324) Panetti v. Davis, 863 F.3d 366 (5th Cir. 2017).  Before reversing the district court’s order
refusing appointment of counsel and funding for fact development on the issue of petitioner’s
competency to be executed, a majority of the Fifth Circuit panel observed that, in a capital
habeas case, “[t]he entitlement to paid counsel is absolute, subject to a narrow exception,
when potential procedural bars would ‘indisputably’ foreclose habeas relief.”  863 F.3d at
373.  The majority then explained that, despite the TCCA’s rejection of the competency claim
in this case on procedural grounds, no such procedural bar existed here because the state
court’s application of its own rules violated due process and rendered its procedure
“ineffective to protect” petitioner’s rights.  Id. at 374; see also id. at 377 (“[T]he TCCA
majority, while ignoring its own precedent, faulted Panetti’s request for relief for deficiencies
that were themselves a product of the State-created plight faced by Panetti’s counsel, all with
a backdrop of reassuring comfort tendered by the State’s medical expert that nothing had
changed in Panetti’s competency.”).  

325) King v. Davis, 703 Fed.Appx. 320, 329 (5th Cir. 2017) (unpublished).  Relying on its
observation in Trevino v. Davis, 861 F.3d 545, 548-49 (5th Cir. 2017) (citing Martinez v.
Ryan, 566 U.S. 1, 14 (2012)), that “[t]he substantiality of the underlying IATC claim is based
on the same standard for granting a COA,” the Fifth Circuit declared that, “[i]f the merits of
an underlying ineffective assistance claim meet the COA inquiry, then that claim is
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‘substantial’ under the Martinez/Trevino second prong for the purpose of granting a COA.” 
Applying that approach, the court went on to grant a COA on one issue in this Texas capital
case.

326) Atwood v. Ryan, 870 F.3d 1033 (9th Cir. 2017).  Before affirming the denial of relief in this
Arizona capital case, the Ninth Circuit observed as follows with regard to the standard for
demonstrating “cause” to overcome procedural default under Martinez v. Ryan:  

In evaluating whether the failure to raise a substantial claim of ineffective
assistance of trial counsel in state court resulted from ineffective assistance
of state habeas counsel under Strickland, we must evaluate the strength of
the prisoner’s underlying ineffective assistance of trial counsel claim. If the
ineffective assistance of trial counsel claim lacks merit, then the state habeas
counsel would not have been deficient for failing to raise it. Further, any
deficient performance by state habeas counsel would not have been
prejudicial, because there would not be a reasonable probability that the
result of the post-conviction proceedings would have been different if the
meritless claim had been raised.

870 F.3d at 1059-60.

327) Mack v. Superintendent, Mahonoy SCI, 714 Fed.Appx. 151 (3rd Cir. 2017) (unpublished). 
Relying on Bey v. Superintendent, Greene SCI, 856 F.3d 230 (3rd Cir. 2017), the Third
Circuit held that the district court erred in finding that Martinez v. Ryan “did not apply
because [petitioner] could have raised [his ineffective assistance of trial counsel claim] in his
pro se filing in the [state post-conviction] court ....”  714 Fed.Appx. at 153.  The court
explained:

The facts here are similar to those in Martinez:  Mack’s PCRA counsel filed
a no-merit letter and Mack failed to raise in his pro se response his claim of
ineffective assistance of plea counsel. Even though Mack responded but
failed to raise that claim, Martinez may still excuse the default if Mack’s
PCRA counsel was ineffective for filing a no-merit letter and not raising
Mack’s ineffective assistance claim regarding plea counsel. Thus, the District
Court erred by not applying Martinez to determine whether the default may
be excused.

714 Fed.Appx.153-54.  The court went to vacate the district court’s order dismissing the
petition and remanded with instructions to “conduct the analysis that Martinez requires[.]” 
Id. at 154.

328) Harris v. Commissioner, Alabama Dept. of Corrections, 874 F.3d 682 (11th Cir. 2017),
cert. denied sub nom. Harris v. Dunn, 138 S.Ct. 2577 (2018).  In this formerly capital
Alabama murder case, the Eleventh Circuit panel agreed that petitioner had shown “cause”
to overcome the procedural default of her claim that lack of “continuity of counsel” at trial
violated her right to effective assistance of counsel.  By the time the case went to trial, nine
different lawyers had been appointed (and seven relieved) in less than a year.  After her
conviction and death sentence were affirmed on direct appeal, petitioner sought state post-
conviction relief on the ground (among others) that repeated changes in counsel had prevented
formation of a functional attorney-client relationship and hampered her defense.  The state
courts rejected the claim as procedurally barred because it could have been, but was not,
asserted at trial.  On appeal from the denial of federal habeas relief, the Eleventh Circuit
disagreed, explaining that compliance with the rule as applied by the state court “would have
given rise to a conflict of interest whereby counsel would be tasked with asserting their own
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constitutional deficiency.”  874 F.3d at 689.  “Had [trial counsel] advanced the continuity of
counsel claim,” the court continued, “the resulting conflict of interest would have violated
Harris’s Sixth Amendment right to assistance of counsel.”  Id. at 690; see also id. at 690-91
(“Under the circumstances of this case, each of Harris’s trial lawyers ... was prevented by an
objective factor external to the defense from raising Harris’s continuity of counsel claim at
trial.  Harris therefore has demonstrated cause to overcome the procedural default.”).  The
Eleventh Circuit went on to affirm the denial of relief on the ground that petitioner could not
show prejudice.

329) Maples v. Commissioner, Alabama Dept. of Corrections, 729 Fed.Appx. 817 (11th Cir.
2018) (unpublished).  A majority of the Eleventh Circuit panel vacated the district court’s
order declining to find “actual prejudice” sufficient to overcome procedural default and
remanded this Alabama capital case for an evidentiary hearing.  The underlying default
occurred when petitioner’s state court counsel abandoned him without perfecting an appeal
from the denial of state post-conviction relief, and the prejudice inquiry was made necessary
after the Supreme Court determined that counsel’s abandonment constituted “cause.”  See
Maples v. Thomas, 565 U.S. 266 (2012).  

Without explaining why it was necessary or appropriate given that petitioner’s claim
was procedurally defaulted, the Eleventh Circuit majority began its review of the district
court’s no-prejudice determination with a § 2254(d) analysis of the state post-conviction
court’s order denying petitioner’s penalty phase ineffective assistance of counsel claim on the
merits.  That analysis revealed two significant defects:  First, while the state court repeatedly
faulted petitioner for failing to allege sufficient facts to support his claim, the court focused
its analysis on petitioner initial, undeveloped petition, rather than on his amended, far more
detailed petition; “thus, all of the new and more detailed allegations in the amended petition
were ignored.” 729 Fed.Appx. at 822; see also id. (finding § 2254(d)(2) satisfied because
“[t]he state habeas court did not merely misconstrue a few facts in the record; the court—in
a capital case—relied on the wrong set of facts”).  Second, the state court unreasonably
applied Strickland by conducting a “splintered prejudice inquiry,” rather than an aggregated
one.  Id. at 823; see also id. (state court “examined Maples’s allegations paragraph by
paragraph, treating individual paragraphs (or, in some instances, small groups of paragraphs)
as distinct subparts;” “Only in analyzing each subpart in isolation did the court find that none
of the subparts include allegations that would support a finding of prejudice; it never
considered the combined effects of the allegations.”).  

Moving to “de novo” review, the Eleventh Circuit majority examined petitioner’s
allegations and determined that,” if true,” they “amount to a valid Strickland claim.” 729
Fed.Appx. at 823.  In reaching that conclusion, the majority rejected the suggestions that some
of alleged mitigating evidence was a “‘double-edged sword,” (see id. at 826 (“The State had
already harped on some of the damaging aspects of Maples’s past.”), and that some of the
evidence was “cumulative” (see id. (“the gravity of the abuse and personal trauma that Maples
experienced was not accurately depicted”; “The evidence actually offered by trial counsel
compared to the evidence that was available, merely scratched the surface of the kind of
trauma Maples suffered. And even if a portion of the new evidence is cumulative in a sense,
its relevance or strength is not undermined when it is considered and reweighed with all of
the evidence.”).  Finally, the majority emphasized that petitioner’s jury had split 10-2, such
that he had needed “only ... one more juror” to secure a life sentence under Alabama law, and
found that “it is reasonable to conclude that the evidentiary scales would have been tipped,
yielding a sentence of life rather than death.”  Id. at 827-28.  The majority concluded by
remanding the case for an evidentiary hearing and, “if appropriate,” discovery.  Id. 
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D. PROCEDURAL DEFAULT

DISTRICT COURT CASES:

1) Wilson v. Norris, 879 F. Supp. 936, 937 (E.D. Ark. 1994).  Procedural default was excused
because petitioner was “actually innocent” of the offense of being a felon in possession of a
firearm; alleged predicate California conviction was not in fact a felony.

2) Bacchi v. Senkowski, 884 F. Supp. 724, 731 (E.D.N.Y. 1995), aff'd, 101 F.3d 683 (2nd Cir.
1996), cert. denied, 519 U.S. 894 (1996).  Where numerous claims are raised in a petition,
state court must unequivocally refer to state procedural bar applicable to each specific claim;
blanket assertion that claims are barred or without merit is not an adequate and independent
state ground. 

3) Odle v. Calderon, 884 F.Supp. 1404, 1412 (N.D.Cal. 1995).  California rule barring
consideration of claims in state habeas which were not raised on appeal is not an adequate and
independent state ground because it has not been consistently and regularly applied.

4) Okonkwo v. Lacy, 895 F. Supp. 571, 575-76 (S.D.N.Y 1995), aff’d as modified, 104 F.3d
21 (2nd Cir. 1997).  Petitioner's claim that state trial judge violated his right to public trial
by closing courtroom was not procedurally defaulted because the state courts reached the
merits of the claim.

5) LeBlanc v. Duval, 900 F. Supp. 538, 540-41 (D. Mass. 1995), aff’d, 98 F.3d 1333 (1st Cir.
1996).  Petitioner’s failure to object to intent instruction was not a procedural bar because the
state courts did not strictly or regularly apply contemporaneous objection rule in similar
situations.

6) Williamson v. Reynolds, 904 F. Supp. 1529, 1546-47 (E.D. Ok. 1995), aff’d, 110 F.3d 1508
(10th Cir. 1997).  Petitioner's claim that he was denied due process as a result of the state's
failure to order a competency hearing was not procedurally barred; Oklahoma's waiver rule
does not apply to fundamental trial error which necessarily includes federal constitutional
error. 

7) Mosley v. Sculley, 908 F. Supp. 1120, 1128 (E.D.N.Y. 1995), aff’d, 104 F.3d 356 (2nd Cir.
1996).  New York state courts do not strictly or regularly apply the rule requiring a defendant
to raise conflict of interest claim on direct appeal where defendant has same counsel at trial
and on direct appeal.

8) Moore v. Ponte, 924 F.Supp. 1281, 1296 (D.Mass. 1996).  Claim, raised for first time in
federal habeas, that jury charge impermissibly diluted state's burden of proof was not
procedurally barred where Massachusetts state courts waive the contemporaneous objection
requirement in cases challenging validity of reasonable doubt instructions.

9) Liegakos v. Cooke, 928 F.Supp. 799, 805 (E.D. Wis. 1996), aff’d, 106 F.3d 1381 (7th Cir.
1997).  Retroactive application of new state procedural rule narrowing scope of issues allowed
to be raised in state post conviction proceedings is not adequate to serve as procedural bar in
federal habeas proceedings. Rule was not firmly established at time state sought to apply it
to petitioner.
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10) Reeves v. Hopkins, 928 F.Supp. 941, 971 (D.Neb. 1996), rev’d in part and aff’d in part, 102
F.3d 977 (8th Cir. 1996), rev’d on other grounds, 524 U.S. 88 (1998).  Petitioner’s claim
concerning inadequacies of his presentence report was not procedurally barred because it was
addressed on the merits on direct appeal and raised again in the petition for rehearing
following the Nebraska Supreme Court’s affirmance of his death sentence in postconviction
proceedings; the state court had “a full and fair opportunity to consider” the claim.

11) Walker v. Ward, 934 F.Supp. 1286, 1289 (N.D.Okla. 1996).  Petitioner’s claim, arising out
of intervening state supreme court decision, that state court applied wrong competency
standard was not procedurally barred under state law as a result of his failure to raise it in first
PCR application because state courts could find the state supreme court’s decision to be an
intervening change in the law, thereby excusing petitioner’s failure to raise the claim earlier.

12) United States ex rel. Nelson v. DeTella, 935 F.Supp. 988, 993 (N.D.Ill. 1996).  Failure of
petitioner to present his claims to state supreme court on direct appeal did not bar their
consideration in federal habeas because the state courts did consider the claims on their merits
in state post-conviction proceedings.

13) Jones v. Vacco, 944 F.Supp. 229, 232 (S.D.N.Y. 1996).  The court refused to assume that the
state court’s decision rested on a procedural default where respondent argued to the state court
that the claim was procedurally barred, but the state court disposed of the issue stating that
it was “without merit.” In this situation, the district court “must assume that the state court
considered and rejected the merits of Petitioner’s claim.”

14) Koper v. Angelone, 961 F.Supp. 916, 919 (W.D.Va. 1997).  Based on the Virginia Supreme
Court’s decision in Yeatts v. Murray, 455 S.E.2d 18 (Va. 1995), the court held that petitioner
had defaulted the substance of his IAC claims when he raised only the state habeas court’s
alleged procedural error in failing to hold an evidentiary hearing on those claims in his appeal
to the Virginia Supreme Court following the denial of state habeas relief.

15) Tatta v. Mitchell, 962 F.Supp. 21, 22 (E.D.N.Y. 1997). Although petitioner’s claims 
appeared to be procedurally barred, the court agreed to address the merits where the state
court indicated that “most of them,” rather than all of them, were not properly before that
court, and where the claims arguably raised constitutional issues.

16) Daniel v. State of West Virginia, 964 F.Supp. 1050, 1062 (S.D.W.Va. 1997).  Finding claim
related to petitioner’s confession procedurally barred although state courts never expressly
found such a bar, where petitioner failed to follow state’s firmly established and consistently
applied contemporaneous objection rule at trial with respect to issue underlying the claim, and
state appellate courts twice summarily rejected the claim. The court reasoned that, “[i]n light
of the short shrift the [appellate court] gave [petitioner’s claim] in its two opinions and the
almost draconian manner in which that court has applied the contemporaneous objection rule,
it seems probable that that court decided this issue against [petitioner] on the basis of his
failure to object.”

17) United States ex rel. Gosier v. Welborn, 1997 WL 452406 at *7 (N.D.Ill. Aug. 5, 1997).  The
court held that the “Illinois waiver rule regarding the issue of competency to plead guilty is
not ‘solidly established.’” The court acknowledged that “there are Illinois cases that have
directly rejected a post-conviction petitioner’s competency claim” where it had been found
waived on direct appeal, but explained that, “[o]n the other hand, there are other cases that
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indicate that the Illinois courts are sometimes more forgiving of a failure to raise the
competency issue.”

18) Gochicoa v. Johnson, 972 F. Supp. 380, 386 (W.D. Tex. 1996).  Defendant’s failure to
object to testimony did not preclude federal review because last reasoned state court decision
did not clearly and expressly hold that claim was procedurally barred.

19) Borrego v. United States, 975 F.Supp. 520, 525 (S.D.N.Y. 1997).  “[T]he ‘actual innocence’
[of sentence] exception is properly extended to the narrow group of non-capital cases where
petitioner: (1) alleges and proves that a constitutional violation resulted in the sentence . . .;
(2) demonstrates that he is innocent of the facts necessary to impose his sentence by clear and
convincing evidence . . .; and (3) proves that the sentence received exceeded the maximum
permitted under the applicable statute . . .”

20) Johnson v. Hartwig, 975 F.Supp. 1084, 1088 (N.D.Ill. 1997).  Petitioner’s severance claim
was not procedurally defaulted where the claim was raised at trial and resolved on the merits
by the state appellate court, notwithstanding petitioner’s failure to raise the claim in his
petition to the state supreme court; “an issue of trial error can be reviewed in federal court
even though it was not submitted to the state supreme court on appeal.”

21) Dumer v. Berge, 975 F.Supp. 1165, 1173 (E.D.Wis. 1997). After acknowledging that the
record contained some evidence to support the state’s procedural default contentions, the
court concluded that “the fact that the Wisconsin court of appeals reached the merits of the
petitioner’s . . . claim precludes the respondent and this court from relying on a state
procedural bar . . .”

22) Pou v. Keane, 977 F.Supp. 577, 582 (N.D.N.Y. 1997).  “Without a ‘plain statement’ by the
last state court, federal courts are not permitted to presume or infer that a state court judgment
rested on a procedural default.”

23) Green v. French, 978 F.Supp. 242, 253 (E.D.N.C. 1997), aff’d, 143 F.3d 865 (4th Cir.
1998). The state court’s use of the term “procedural bar” to explain its refusal to review
claims which had already been decided on direct appeal did preclude federal review of the
merits of those claims; the federal court stated: “the use of this [procedural bar] nomenclature
cannot transform a state res judicata bar into a . . . procedural default . . .

24) Beasley v. Fulcomer, 1997 WL 698178 at *3 (E.D.Pa. Nov. 6, 1997).  Following Banks v.
Horn, 126 F.3d 206 (3rd Cir. 1997), the court dismissed petitioner’s habeas petition without
prejudice, stating that it could not “say with confidence that the day yet has arrived when the
Pennsylvania Supreme Court ‘consistently and regularly’ applies the 1995 amendments to the
PCRA in capital cases which would establish a procedural bar . . . for purposes of federal
habeas review.” See also Peterson v. Brennan, 1998 WL 470139 (E.D.Pa. Aug. 11, 1998)
(dismissing mixed petition based upon similar finding).

25) Talj v. United States, 1997 WL 705807 (S.D.N.Y. Nov. 10, 1997).  Relying on United States
v. Natelli, 553 F.2d 5 (2nd Cir. 1977), the court refused to apply the actual innocence
exception to allow the §2255 petitioner to raise a claim that had already been addressed on
the merits (albeit without adequate briefing), stating that the exception is only for use with
claims that have been defaulted, not with claims that have already been raised and decided. 
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26) Ely v. Matesanz, 983 F.Supp. 21, 43 (D.Mass. 1997).  Petitioner’s Brady claim was not
procedurally barred because it was not raised on direct appeal because he was justified in
believing that plea agreement with key witness did not exist.

27) Gagne v. Coughlin, 984 F.Supp. 145, 150-153 (E.D.N.Y. 1996) (amended), aff’d, 129 F.3d
254 (2nd Cir. 1997).  Procedural rule relied upon by New York trial court in refusing to
reopen suppression hearing at trial was not regularly followed by state courts and thus did not
bar federal habeas review.

28) Brooks v. N.C. Dept. of Correction, 984 F.Supp. 940, 949-50 (E.D.N.C. 1997).  The state
court’s conclusion that petitioner’s motion for appropriate relief “is without merit in that the
allegations therein set forth no probable grounds for the relief requested in law or in fact” was
a decision on the merits for purposes of procedural default analysis in federal habeas corpus.

29) Bui v. DiPaolo, 985 F.Supp. 219, 224 (D.Mass. 1997).  The federal court rejected the state
supreme court’s determination that petitioner failed to preserve his Confrontation Clause
claim by relying only on counsel’s offer of proof rather than seeking to voir dire the witness.
The federal court explained that an “examination of the trial transcript indicates that the trial
justice unambiguously stated that he accepted counsel’s offer of proof as accurate, but simply
did not see the relevance of this line of questioning.” Thus, because “a request for voir dire
would have been futile,” the court held that petitioner had not procedurally defaulted his
claim.

30) Thomas v. Davis, C/A No. 2:97-1011-23 (D.S.C. March 16, 1998), rev’d on other grounds,
192 F.3d 445 (4th Cir. 1999).  The court rejected the state’s contention that petitioner
procedurally defaulted his due process-fair notice claim by failing to raise it as an additional
sustaining ground in response to the state’s appeal of the grant of state post-conviction relief
on that claim and a related statutory interpretation claim. The state raised only the statutory
interpretation question when it appealed, and the federal court agreed with petitioner that he
was not obligated under state law to raise on appeal a claim resolved in his favor by the lower
court, and therefore his failure to do so did not amount to a procedural default.

31) United States ex rel. Shaw v. Washington, 1998 WL 214688 at *2 (N.D.Ill. April 22, 1998).
Because the state appellate court rejected petitioner’s due process claim both because he had
waived it and because the claim failed on the merits, the court rejected the state’s procedural
default defense: “Because the state court reached the merits, Shaw’s procedural default does
not bar our consideration of his federal claim.”

32) Weeks v. Angelone, 4 F.Supp.2d 497, 509-510 (E.D.Va. 1998), appeal dismissed, 176 F.3d
249 (4th Cir. 1999). The court concluded that §2254(e)(2)(B)’s actual innocence of the
underlying offense requirement for holding an evidentiary hearing under circumstances where
the applicant failed to develop the factual  basis of his claim in state court proceedings does
not eliminate the actual innocence of the death penalty doctrine as it applies to determining
whether a petitioner can receive merits review of otherwise defaulted claims that do not
require further factual development. Thus, the “standard for determining when a procedurally
defaulted claim may be reviewed has not been altered by the general provisions of the
AEDPA.” 

33) Ford v. Stepanik, 1998 WL 297626 at *4 (E.D.Pa. June 2, 1998).  When petitioner went
through state proceedings in 1995, the Pennsylvania Post Conviction Relief Act’s rule
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concerning waiver of claims for failure to raise them at an earlier opportunity contained an
exception allowing merits review of a claim “if the waiver did ‘not constitute a State
procedural default barring Federal habeas corpus relief’”; the federal habeas court in this case
concluded that, “[b]ecause a state court was required to consider federal habeas law to
determine whether a claim was waived, the PCRA waiver provision was not ‘independent’
of federal law,” and thus could not support a procedural default sufficient to bar federal
review of petitioner’s claim.

34) Cabral v. Hannigan, 5 F.Supp.2d 957, 961 (D.Kan. 1998).  The district court rejected the
state’s contention that federal review of petitioner’s prosecutorial misconduct claim was
procedurally barred due to petitioner’s failure to object to prosecutor’s improper statements
at sentencing, and failure to raise the issue on direct appeal because “any procedural bar . .
. [was] lifted” when the last state court to render a judgment on the claim “clearly reached the
merits . . . without addressing a procedural default question.”

35) Scott v. Anderson, Case No. 1:95-CV-2037 (N.D.Ohio Sept. 30, 1998).  The district court
rejected the state’s contention that petitioner’s Mills v. Maryland claim was procedurally
barred due to trial counsel’s failure to lodge a contemporaneous objection.  Citing Knuckles
v. Rogers, 1993 WL 11874 (6th Cir. Jan. 21, 1993), the court explained that “Ohio’s
application of its contemporaneous objection rule . . . was not independent of federal law”
inasmuch as the plain error review undertaken by the Ohio Supreme Court in the absence of
a contemporaneous objection seeks to determine whether the appellant was denied a “fair
trial” -- an inquiry that is answered “by applying principles of federal constitutional law.”
Order at 29. 

In addition, the court found that petitioner had demonstrated cause and prejudice
sufficient to overcome any potential procedural default of his claim by establishing that at the
time of trial, the Ohio Supreme Court had clearly held that a jury had to be unanimous in
returning a life sentence, and he therefore reasonably believed that a contemporaneous
objection would have been futile. Further, as the court’s later conclusion that petitioner was
entitled to relief on this ground reveals, petitioner established prejudice by proving the
existence of a reasonable probability that, absent the erroneous instruction, the result of the
proceeding would have been different. Order at 30 n.16.

36) Peterkin v. Horn, 34 F.Supp.2d 289, 295-296 (E.D.Pa. 1998).  The district court dismissed
the mixed petition in this capital case without prejudice in order to allow petitioner to pursue
potentially available state remedies notwithstanding its finding that “a plain reading of
[applicable state law] strongly suggests that the [state courts] will find petitioner’s new habeas
claims to have been waived and/or procedurally barred . . .” The court reasoned that, despite
the waiver and default problems surrounding petitioner’s unexhausted claims, “it appears to
be the practice of the Pennsylvania Supreme Court to address all issues in a death penalty
case, irrespective of waiver.” Thus, the court “simply cannot definitively determine . . .
whether the Pennsylvania state courts will consider the additional issues . . . or what rulings
the Pennsylvania courts would issue with respect to petitioner’s additional claims.” 

37) Jennings v. Parole Boad of Virginia, 34 F.Supp.2d 375, 381 (E.D.Va. 1999).  The court
declined to follow the Virginia Supreme Court’s finding that petitioner’s claims were
procedurally defaulted due to his failure to raise them in an earlier petition; the state court’s
conclusion was incorrect because the complained of actions by the state’s parole board did
not occur until 1996, well after petitioner’s latest challenge to his murder conviction. The
federal district court explained: “Procedurally barring a claim that could not have been raised
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in an earlier petition is both manifestly unjust and contrary to the policy underlying the
procedural bar, namely preventing habeas petitioners from filing successive petitions asserting
claims that could have been raised in previous petitions.”

38) Sutton v. Herbert, 39 F.Supp.2d 335, 340 (S.D.N.Y. 1999).  The district court refused to find
petitioner’s claim procedurally barred where the state appellate court’s opinion stated only
that “‘[t]he defendant’s remaining contentions are unpreserved for appellate review, without
merit, or relate to errors that are harmless.’” Because this statement “ambigously states that
the basis for affirming the conviction was either procedural . . . or substantive . . .,” the federal
court was unable to conclude that the state court’s affirmance rested on an adequate and
independent procedural ground.

39) Owsley v. Bowersox, 48 F.Supp.2d 1195, 1205-1206 (W.D.Mo. 1999).  The district court
refused to uphold the state courts’ determination that petitioner procedurally defaulted the
claims in his amended post-conviction application by failing to adhere to the “Form 40
requirement” of Missouri Supreme Court Rule 29.15, which establishes the format to be
followed when preparing post-conviction applications.  After reviewing the text of the Rule
and state case law, the federal court concluded that “the Form 40 requirement, especially as
applied to amended motions, is nebulous and irregularly enforced by Missouri courts.  For this
reason, and because the Court finds that the express language of Rule 29.15 does not firmly
establish a Form 40 requirement for amended motions, the Court cannot uphold the procedural
bar of [petitioner’s] claims.”

40) Banks v. Horn, 49 F.Supp.2d 400, 406-407 (M.D.Pa. 1999).  The court held that “a federal
constitutional issue cannot be deemed to have been fairly presented to the Supreme Court of
Pennsylvania merely because the Supreme Court has conducted direct review in a capital case
[pursuant to state law requiring review to determine whether a death sentence is ‘the product
of passion, prejudice or any other arbitrary factor].’”

41)  Johnson v. Nagle, 58 F.Supp.2d 1303, 1374 (N.D.Ala. 1999).  Petitioner’s claim that the
state violated the Fourth Amendment by surgically removing a bullet allegedly fired by the
victim in this Alabama capital case was not procedurally barred because the claim “was the
subject of plain error review on the merits under Alabama Rule of Appellate Procedure 45A
by the Court of Criminal Appeals on direct review . . . [and] the Alabama Supreme Court
affirmed the opinion of the Court of Criminal Appeals without comment.”

42) Reasonover v. Washington, 60 F.Supp.2d 937, 947-948 (E.D.Mo. 1999). The court
determined that petitioner satisfied the “miscarriage of justice” standard in this Missouri
murder case, and after determining that this finding allowed her to pass through the Schlup
actual-innocence gateway, the court granted relief on petitioner’s Brady claims.  Explaining
its application of Schlup, the court noted an inconsistency between the Eighth Circuit’s
decision in Amrine v. Bowersox, 128 F.3d 1222 (8th Cir. 1997), and the Supreme Court’s
decision Schlup with regard to what types of “new evidence” of “actual innocence” are
reviewable when making the “miscarriage of justice” determination. Specifically, while the
Eighth Circuit limits the Schlup inquiry to evidence that was “not available at trial and could
not have been discovered earlier through the exercise of due diligence,” Amrine 128 F.3d at
1230, Schlup itself permits consideration of “‘all the evidence,’ which includes, but is not
limited to, evidence ‘available only after trial.’” Stopping short of disregarding the Eighth
Circuit’s mandate in Amrine, the district court bifurcated its discussion of the evidence in this
case, setting forth the evidence meeting the Eighth Circuit’s restrictions separately from the
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broader range of evidence meeting Schlup’s definition, and concluded that petitioner was
entitled to merits review even under Amrine’s restrictions.

43) Evans v. Artuz, 68 F.Supp.2d 188, 196 (E.D.N.Y. 1999). Petitioner’s claims were not
procedurally barred where they were “among those generally rejected because they were
‘unpreserved for appellate review or [did] not warrant reversal’”; the state appellate court
failed to “‘clearly and expressly’ state that its rejection of these claims was based on a state
procedural bar as opposed to their lack of merit, which was argued in the alternative.”   

44) Morris v. McKune, 71 F.Supp.2d 1109, 1112 (D.Kan. 1999).  Stating that “[t]he incorrect
application of state law rules is insufficient to establish procedural default,” the court held that
the state supreme court’s error in determining that petitioner failed to timely file his notice
of appeal did not amount to a procedural bar sufficient to preclude merits review.

45) Toliver v. McCaughtry, 72 F.Supp.2d 960, 970 (E.D.Wis. 1999).  Citing Liegakos v. Cooke,
106 F.3d 1381 (7th Cir. 1997), the court held that, “[w]hile it is clear that three of the claims
currently before me were denied by the state courts on procedural grounds, [p]etitioner faces
no problem of procedural default.  In holding that these three claims were barred from
consideration in a [state post-conviction] motion, the state courts relied solely on [State v.]
Escalona-Narajo[, 517 N.W.2d 157 (Wis. 1994)], a case decided subsequent to [petitioner’s
direct appeal and which overturned prior [state] law.”  “Only a procedural rule in force at the
time of the acts done or omitted by the defendant/petitioner ‘establishes the sort of
‘independent and adequate state law ground’ that blocks collateral review under §2254.”
(citing Liegakos).

46) Caston v. Costello, 74 F.Supp.2d 262, 274 (E.D.N.Y. 1999).  The court rejected the state’s
claim that petitioner procedurally defaulted his Batson challenge by failing to immediately
object to the trial judge’s termination of the second phase of the Batson inquiry prior to
hearing the prosecutor’s explanations for striking three of the five African-Americans whose
removal had given rise to petitioner’s prima facie showing.  Although the state courts denied
relief on this procedural ground, the federal court found that “application of the
contemporaneous objection rule to bar Batson appeals based on incomplete explanations is
not . . . ‘firmly established and regularly followed’ practice in New York,” and that “New
York has no clear rule governing whether a defendant who has already established a prima
facie Batson violation must specifically request the missing explanations in order to preserve
the issue for appeal.” 

47) Mickens v. Greene, 74 F.Supp.2d 586, 601 (E.D.Va. 1999), rev’d on other grounds, 240
F.3d 348 (4th Cir. 2001) (en banc), aff’d sub nom. Mickens v. Taylor, 535 U.S. 162(2002). 
Petitioner established “cause” for his failure to raise his claim that trial counsel operated
under a conflict of interest in state court where the evidence of counsel’s conflict was
available from only two sources – counsel himself, who failed to divulge the information, and
juvenile court records, which were protected from disclosure by state law.  The court rejected
the state’s contention that the factual basis for this claim was available to state habeas counsel
simply because federal habeas counsel fortuitously found it, the court observed that “[i]t is
charitable to call that argument frivolous . . .”

48) Alvarez v. Keane, 92 F.Supp.2d 137, 146 n.6 (E.D.N.Y. 2000).  The district court agreed to
reach the merits of petitioner’s ineffective assistance of counsel claim despite petitioner’s
procedural default of that claim in failing to raise it on direct appeal;  a state court reached the
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merits of the claim subsequent to petitioner’s default, and the state failed to raise petitioner’s
default of the claim in federal habeas proceedings.

49) McNair v. Haley, 97 F.Supp.2d 1270, 1277-1278 (M.D.Ala. 2000). Rejecting the
magistrate’s finding that federal review of petitioner’s Eighth Amendment challenge to
Alabama’s use of the electric chair was barred due to petitioner’s failure to present the claim
to the state courts, the district court found “cause” in the form of recent legislation in other
states doing away with the electric chair.  Noting that “[t]he substantive content of the eighth
amendment’s command is ‘progressive,’” and that legal momentum against electric chair use
has only recently built, the court found that “the recent legislative changes in Kentucky and
Tennessee are not merely evidence relevant to an eighth-amendment challenge that abstractly
existed prior to these changes.  Instead, they are the necessary preconditions for the very claim
itself.”  The court concluded: “Because these new facts [the new legislation] are the basis for
a claim that was not reasonably available during the petitioner’s state proceedings, this court
finds cause to excuse the procedural default.”

50) Jamison v. Collins, 100 F.Supp.2d 647, 675-676 (S.D.Ohio 2000), aff’d, 291 F.3d 380 (6th
Cir. 2002).  In the course of granting relief in this Ohio capital case, the court held that
although petitioner’s Brady claims were procedurally defaulted, the fact that the state
continued to withhold the evidence underlying those claims during petitioner’s state court
proceedings constituted “cause,” and that the materiality of the undisclosed evidence under
Brady and its progeny constituted “prejudice” sufficient to overcome the default.

51) Ryan v. Kenney, 125 F.Supp.2d 1149, 1151 (D.Neb. 2000).  Finding that the Eighth Circuit’s
decision in Vogt v. United States, 88 F.3d 587 (8th Cir. 1996), “must be viewed as an
aberration rather than as established precedent,” the district court concluded that petitioner’s
procedural and substantive competency claims are subject to the ordinary rules governing
procedural default.

52) Jacobs v. Horn, 129 F.Supp.2d 390, 399 (M.D.Pa. 2001).  In this Pennsylvania capital case,
the district court rejected the state’s contention that several of petitioner’s claims were
procedurally barred as a result of petitioner’s failure to raise them until the appeal of the
denial of state post-conviction relief.  The district court acknowledged the state supreme
court’s finding of waiver on this ground, but reasoned that “the relevant time to examine the
waiver issue is not when the petitioner’s Supreme Court decision was handed down, but rather
at the time that the petition was filed and briefed.”  Performing this examination, the court
found that “[r]elaxed waiver was the general rule [in Pennsylvania capital cases] when the
petitioner filed and briefed his PCRA appeal,” and that the state court decision doing away
with the relaxed waiver rule “was filed nearly eleven months later . . .”  The court therefore
concluded that “the strict application of waiver principles was not firmly established and
regularly followed state practice at the time of petitioner’s PCRA appeal.  Consequently, the
strict waiver rule applied by the [state supreme court] is not an adequate and independent state
procedural bar to federal court entertainment of constitutional claims, and we can
appropriately address the merits of petitioner’s contentions.”

53) Mercer v. Herbert, 133 F.Supp.2d 219, 235 (W.D.N.Y. 2001). Petitioner, whose trial
occurred in 1987, established “cause and prejudice” to overcome default of his Cage v.
Louisiana claim.  The court found cause based on the “novelty of the issue [at the time of
petitioner’s trial] of whether the reasonable doubt instruction . . . impermissibly lessened the
prosecutor’s burden of proof.”  With little discussion, the court also found that “a claimed
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Cage violation satisfies the prejudice requirement for establishing federal habeas
jurisdiction.”  The court proceeded, however, to deny relief on the merits.

54) Holloway v. Horn, 161 F.Supp.2d 452 (E.D.Pa. 2001).  The court determined that §2254(d)
does not apply in a federal court’s analysis of an ineffective assistance of counsel claim
asserted not as a ground for relief, but as “cause” for overcoming the procedural default of a
constitutional claim.  The court stated:

We believe that the procedural default doctrine addressed by the Supreme
Court in Murray v. Carrier is controlling and unchanged by 28 U.S.C. §
2254(d) . . . The standard set forth in 28 U.S.C. §2254(d) applies to a federal
court’s review of “any claim.”  When a petitioner, in trying to establish
“cause” for his procedural default, contends that his counsel was ineffective,
he is not seeking review of a state court’s determination of ineffectiveness
of counsel;  i.e. he is not seeking review of the state court’s decision as a
ground for habeas relief.  Rather, he is using his ineffectiveness of counsel
allegation to excuse his failure to present claims to the state court.  Cause and
prejudice are merely an excuse to overcome a procedural default;  they are
not a claim in themselves. Therefore, our review of an allegation of
ineffectiveness as an excuse is independent of our review of the Pennsylvania
Supreme Court’s adjudication of an ineffectiveness claim.

161 F.Supp.2d at 478 n.12;  see also id. at 509.  

55) United States ex rel. Hardaway v. Young, 162 F.Supp.2d 1005, 1012 (N.D.Ill. 2001), rev’d
on other grounds, 302 F.3d 757 (7th Cir. 2002).  The district court declined to honor the
state appellate court’s determination that petitioner waived his challenge to the admissibility
of his statement by failing to object during trial.  The district court explained that petitioner
had complied with extant state law by moving to suppress his statement pre-trial, and
including the issue in his post-trial motion, and that the appellate court’s finding of waiver
“flew in the face of those firmly grounded [state law] precedents ....”  The district court
further observed that the state court did not “acknowledge th[e] well-established line of
authority [with which petitioner complied] and say that it had decided that the law should be
changed – and even had it done so, it could not of course be said to be applying a ‘solidly
established’ procedural bar . . .”

56) Caver v. Straub, 2001 WL 1254842 at *11 (E.D.Mich. Oct. 19, 2001).  Granting relief on
petitioner’s claim that his right to a fair trial was violated when the jury was reinstructed in
the absence of trial counsel, the district court found “cause” for petitioner’s default of the
claim on direct appeal because appellate counsel provided ineffective assistance in failing to
identify and raise the claim.  The court explained that “appellate counsel’s omission of this
issue ... was not the result of a carefully crafted strategy ... Appellate counsel testified during
the evidentiary hearing that he did not present this claim ... because he failed to recognize any
merit in the issue [and that] he still considered it a non-issue ... [T]his Court can discern no
reasonable justification for omitting this issue.”

57) Peterkin v. Horn, 176 F.3d 342, 354 (E.D.Pa. 2001).  The court rejected the state’s
contention that the claims presented to the state courts via petitioner’s second state post-
conviction application were procedurally defaulted as a result of petitioner’s non-compliance
with the state’s limitations period.  The court reasoned that, although the state court denied
petitioner’s claims on this ground, “[p]rior to the issuance of [the state court’s] decision [in
petitioner’s own case], ... it was difficult to predict whether the Pennsylvania Supreme Court
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would disregard the [default] and thus nevertheless consider on the merits claims seeking
collateral relief in capital cases.”  After further discussion, the court concluded that, “while
the Commonwealth appears to be correct that since the Pennsylvania Supreme Court declined
to review this petitioner’s second PCRA on the merits it has consistently applied the waiver
and time bar provisions of the PCRA, [footnote omitted] we cannot find that at the time
[petitioner] filed his second petition, these provisions were strictly or regularly followed. We
therefore must conclude that the waiver and bar provisions of the PCRA were not, at the time
of the filing of the petition at issue in this case, adequate and independent procedural rules.” 

58) Landrum v. Anderson, 185 F.Supp.2d 868, 873 (S.D.Ohio 2002).  The district court held
that Ohio Appellate Rule 26(B), a timeliness and good cause requirement for late filing of a
“petition for reopening” an appeal, would not bar petitioner’s ineffective assistance of counsel
claim.  Although the rule was applied and relied upon by the state court in petitioner’s case
to bar consideration of his claim, the district court concluded that the state courts’ failure to
apply the rule in other cases since petitioner’s meant that the rule was “no longer firmly
established and followed.”  The court rejected the state’s contention that “cases decided after
petitioner’s in the Ohio Supreme Court should not be considered,” acknowledging only that
“this result would make sense” if the state court had actually amended the rule in question. 
Because the state court had simply stopped enforcing the rule, however, the court concluded
that “it would be anomalous indeed to ‘punish’ [petitioner] with denial of merits review
because he filed his [Rule] 26(B) application more promptly than some capital defendants,
since those who were more tardy got the benefit of the Ohio Supreme Court’s relaxation of
the rule.”  

59) Pursell v. Horn, 187 F.Supp.2d 260, 293-296 (W.D.Pa. 2002).  The district court rejected
both grounds on which the Pennsylvania state courts had found petitioner’s claims defaulted
in this capital case.  First, the court found that the state’s relatively recent abrogation of its
“relaxed waiver rule” for capital cases could not be applied retroactively to bar petitioner’s
claims, since, at the time petitioner allegedly committed his defaults, the “relaxed waiver rule”
was in place, giving petitioner every reason to believe that his claims would be heard on the
merits when presented.  Similarly, the court found that Pennsylvania’s application of its
relatively recent post-conviction statute of limitations retroactively to petitioner could not bar
federal review of his claims both because the statute did not even exist on the date on which
the state courts found he was required to file, and because it was not until well after the
limitations period was enacted that it became clear that it would be applied to capital cases.

60) Kinard v. Renico, 2002 WL 1874840 (E.D.Mich. Aug. 13, 2002).  Finding that petitioner’s
claim of actual innocence was a “preemptive defense to a potential claim of procedural default
by the respondent,” and therefore “a  procedural claim, not a substantive one,” the court
concluded that the actual innocence claim “need not be exhausted in the state courts before
being interposed here as a defense to a procedural challenge.”  The court therefore denied the
state’s motion to dismiss the petition as “mixed.”

61) Adams v. Kyler, 2002 WL 1896385 (E.D.Pa. Aug. 15, 2002). The district court held that
petitioner’s non-compliance with Rule 1925(b) of the Pennsylvania Rules of Appellate
Procedure (requiring appellants, where ordered to do so, to file a “concise statement of the
matters complained of on appeal”), would not preclude federal review of his ineffective
assistance of counsel claims, since the state courts have not consistently applied the rule to
bar such claims.  The court went on to find, however, that the rule had been applied with
sufficient consistency and regularity to bar federal review of petitioner’s other claims.
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62) Brown v. Singletary, 229 F.Supp.2d 1345 (S.D.Fla. 2002).  The district court granted
petitioner’s “Motion for Consideration of Actual Innocence as a ‘Gateway’ Pursuant to Schlup
v. Delo” in this non-capital Florida murder case involving a petitioner with an I.Q. of 56, who
was fourteen years old at the time of his arrest.  The court concluded that petitioner’s evidence
– presented at a federal evidentiary hearing on his motion –  implicating someone else in the
murder and indicating that petitioner’s confession had been false, was sufficient to establish
“actual innocence” for purposes of the Schlup gateway.

63) Orbe v. True, 233 F.Supp.2d 749, 759 (E.D.Va. 2002), aff’d, 2003 WL 22920337 (4th Cir.
Dec. 11, 2003), cert. denied, 541 U.S. 970 (2004).  With respect to the question of procedural
default of various ineffective assistance claims, petitioner argued that although §2254(d)
would have applied to the merits of those claims, the district court could review his “cause-
for-default ineffective assistance claim” de novo.  The court rejected this contention, stating
that “Section 2254(d) changed the standard for federal habeas review of state court merits
determinations of ineffective assistance claims under Strickland, but the statute did not alter
the sensible, existing rule that a consistent standard applies to ineffective assistance claims
whether asserted as a cause for default or as an independent substantive claim for habeas
relief.”

64) Risdal v. Iowa, 243 F.Supp.2d 970, 973 (S.D.Iowa 2003).  The district court rejected the
state’s argument that petitioner’s claim was barred from federal review because he had been
denied state post-conviction review on the basis of Iowa Rule of Civil Procedure 80(b) (now
found at Iowa Rules of Civil Procedure 1.413(2)).  Under the rule, the Iowa post-conviction
court exercised discretion to require petitioner, who had previously filed multiple
unsuccessful actions, to post a bond before being permitted to go forward with his post-
conviction application.  When petitioner could not produce the money necessary for the bond,
his post-conviction application was dismissed for lack of prosecution.  Assessing the validity
of the alleged procedural bar to federal review, the district court, relying upon Bennett v.
Mueller, 296 F.3d 752 (9th Cir. 2002), and Hooks v. Ward, 184 F.3d 1206 (10th Cir. 1999),
first held that “it is reasonable to place the burden [of pleading and proving procedural
default] on the respondent because it knows better than any individual when and how often
it has sought enforcement of Iowa’s Rule 80(b).”  The court went on to note that “the state has
failed to show that this rule has ever been applied in a postconviction relief action much less
that it has been firmly established and regularly followed in such cases.”  Finally, relying on
Smith v. Bennett, 365 U.S. 708 (1961), the court concluded that “the state may not block
access to [a post-conviction] remedy by requiring petitioner to first post this type of bond.” 

65) Moss v. McKune, 258 F.Supp.2d 1168, 1175-1176 (D.Kan. 2003).  Although the district
court denied relief on the merits, it held that the Kansas procedural default rule, Kan. Sup. Ct.
R. 183(c), is an independent, but not an adequate, state procedural ground.  The court
explained:

The rule . . . provides that the collateral review “cannot ordinarily be used
as a substitute for direct appeal ... but trial errors affecting constitutional
rights may be raised even though the error could have been raised on appeal,
provided there were exceptional circumstances excusing the failure to
appeal.” 

(emphasis supplied). The court went on to conclude that the state rule was not applied
uniformly in the vast majority of cases, and therefore, could not be an adequate state
procedural ground precluding federal habeas review.
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66) Nickerson v. Roe, 260 F.Supp.2d 875, 908 (N.D.Cal. 2003).  Before reaching the merits and
granting relief on petitioner’s claim that his due process rights were violated by police
misconduct, the district court determined that petitioner had presented sufficient evidence of
innocence to satisfy the miscarriage of justice exception and excuse his procedural default,
including: substantive evidence undermining the prosecution’s case, the subsequent
conviction of a fourth defendant for the murders which were alleged to have been committed
by only three defendants, and a detailed history of the other three convicted defendants’
assertions of Nickerson’s innocence.

67) Rattray v. Brown, 261 F.Supp.2d 149, 156-157 (E.D.N.Y. 2003).  Noting the Supreme
Court’s recent decision in Massaro v. United States, 538 U.S. 500 (2003), the district court
observed that “[i]t is unclear whether, and to what extent, Massaro will have an impact on
ineffective assistance of counsel claims in challenges to state court convictions under 28
U.S.C. §2254.” In this case, the court concluded that if Massaro permitted review of the
ineffective assistance claim, which had been rejected as defaulted in state court because it was
not raised on direct appeal, the court would deny the claim on the merits.

68) Scott v. Shelton, 295 F.Supp.2d 1244, 1255-1256 (D.Kan. 2003).  The district court rejected
the state’s contention that merits review of two claims relating to the trial judge’s conduct
with regard to a child witness was precluded as a result of petitioner’s failure to raise the
claims on appeal of the denial of state post-conviction relief.  The court explained that
although petitioner did omit the claims from his appeal, “[t]he Kansas Court of Appeals
nonetheless decided the case as if the merits were before it” by finding that “Kansas Supreme
Court Rule 183(c) barred Scott’s claim of ineffective assistance with respect to the [two child
witness-related claims].”  The court further observed as follows: “It is unclear why the Kansas
Court of Appeals decided the case as if the merits were before it -- when Scott's appellate brief
did not argue them -- but the fact that it did so precludes respondents' argument that Scott did
not exhaust state court remedies.”  The court went on to note that “[b]ecause the Kansas Court
of Appeals did not address the merits of the [two claims], . . . the Court makes its own
determination on the claims.”

69) Griffin v. Berghuis, 298 F.Supp.2d 663, 672 (E.D. Mich. 2004).  After recognizing that the
Michigan Court of Appeals “explicitly invoked the procedural default incurred when the
petitioner’s attorney failed to [contemporaneously] object” to two errors which allegedly
violated petitioner’s right to a fair trial, the district court elected to reach the merits of
petitioner’s claim.  The court explained: 

As this Court explained in Bentley v. Bock, 239 F.Supp.2d 686
(E.D.Mich.2002), while the contemporaneous objection rule is fairly
established as a preferred procedure, and appears to be regularly followed as
to some claims, Michigan courts regularly waived contemporaneous
objection defaults at the time of the petitioner's conviction when the issue
was perceived to concern “constitutional due process rights” and the like . .
. A rule of exception which itself depends on the perceived merits of the
federal claim cannot fairly be considered “adequate and independent” of
federal law so as to preclude federal habeas review.  Accordingly, the Court
will examine the merits of the petitioner’s claims. 

(additional internal citations omitted).  The court went on to deny relief.

70) Wilson v. Vaughn, 304 F.Supp.2d 652, 658 (E.D. Pa. 2004).  The district court rejected the
state’s contention that petitioner’s ineffective assistance of counsel claim was procedurally
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barred as a result of his failure to appeal the denial of state post-conviction relief to the
Pennsylvania Supreme Court.  The court explained:

[E]very relevant legal source on record at the time would have led petitioner
to believe that the applicable law permitted him to file his federal claim
without appealing his PCRA petition to the state Supreme Court.  Under
these circumstances, it would constitute the most manifest miscarriage of
justice to refuse to consider petitioner’s claims on the merits, for to do so
would penalize him for his completely reasonable, rational, and informed
reliance upon the law of both the state in which he litigated his collateral
appeal and the federal district in which he brought his habeas corpus petition.

(footnote omitted).

71) Albrecht v. Horn, 314 F.Supp.2d 451, 460 (E.D. Pa. 2004), vacated on other grounds, 485
F.3d 103 (3rd Cir. 2007).  In this Pennsylvania capital case, the district court rejected the
state’s contention that several of petitioner’s claims were procedurally barred.  The court
explained:  “Because petitioner’s case was the first capital case since 1978 in which the
[Pennsylvania] Supreme Court enforced the PCRA waiver rules, it follows that . . . consistent
application of the waiver rules did not begin until after petitioner had waived his arguments. 
Accordingly, this Court is not barred from considering petitioner’s claims on the merits
despite the [state court’s] finding that they were procedurally waived.”

72) Sanford v. Burge, 334 F.Supp.2d 289, 298 (E.D.N.Y. 2004).  The district court determined
that petitioner’s claim regarding the trial court’s denial of his request to call complaining
witnesses at the pre-trial identification hearing was not procedurally barred because
“[a]lthough the state court opinion ‘clearly’ and ‘expressly’ states that the judgment rests on
a state law ground that is ‘independent’ of the merits of the federal claims, the state law
ground relied upon is not ‘adequate’ to preclude federal habeas review in this case.”  The state
court did not explain its basis for finding the claim procedurally defaulted; therefore, the
federal court assumed the state court relied upon the contemporaneous objection rule, and
found that the state court misapplied the rule because petitioner provided the trial court with
an opportunity to rule on the issue when he requested the witnesses’ presence in his motion
for the hearing and counsel argued at the suppression hearing that he could not show the
identification was tainted without the other witnesses.

73) Rinaldi v. Gillis, 2005 WL 701710 (E.D. Pa. Mar. 28, 2005), aff’d on other grounds, 248
Fed. Appx. 371 (3rd Cir. Sept. 19, 207). The district court rejected petitioner’s contention
that he had shown “cause” to overcome a state court default where the Attorney General’s
office interfered with the filing of his petition for allocatur review by mistakenly informing
petitioner’s attorney to file the petition with the AG’s office instead of the court.  The district
court reasoned that, ultimately, the responsibility for filing documents in the proper places
rested with petitioner’s counsel.  

74) Amador v. Dretke, 2005 WL 827092 at *63 (W.D. Tex. Apr. 11, 2005), aff’d sub nom.
Amador v. Quaterman, 458 F.3d 397 (5th Cir. 2006), cert. denied, 550 U.S. 920 (2007). 
Ultimately denying petitioner relief from his death sentence, the district court held the state
habeas court’s conclusion that petitioner’s ineffective assistance of appellate counsel claim
was procedurally defaulted did not bar federal habeas review of the merits of the claim.  The
court explained that its “independent research has disclosed no instances other than
[p]etitioner’s case in which a Texas appellate court has applied such a rule of procedural
default to foreclose merits review of an Article 38.22 claim following a trial court’s formal
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denial of a pretrial motion to suppress.” Here, the court noted the “long-standing rule in Texas
recognizing that a defendant who obtains an adverse ruling on a pretrial motion to suppress
need not re-urge the same objection when the same evidence is offered for admission at trial.”

75) Hodge v. Strange, 2005 WL 1018426 (D. Conn. Apr. 29, 2005).  Identifying the evidence
it would examine in adjudicating petitioner’s Batson claim, the district court held that the state
court’s decision not to review evidence of disparate treatment among similarly situated jurors
because such evidence was not before the trial court was a decision not to consider certain
evidence, not a decision to bar a claim; therefore, the independent and adequate state grounds
doctrine did not apply.  

76) Hargrove v. Haviland, 2005 WL 1379098 (S.D. Ohio June 8, 2005).  After determining the
state waived the defense of procedural default by failing to raise the defense in its first
responsive pleading, the district court granted petitioner relief from his burglary conviction
where the state did not prove that someone was present or likely to be present in the
burglarized structure at the time of the offense, which was an element of the offense.  The
district court went on to note that even if it held the state had not waived the procedural
default defense, petitioner could show a fundamental miscarriage of justice would occur
because the evidence presented at trial was insufficient to convict petitioner of the charged
offense.

77) Lenz v. True, 370 F.Supp.2d 446 (W.D.Va. 2005). Before denying relief in this capital case,
the district court held that petitioner’s ineffective assistance of counsel claim based upon the
trial court’s refusal to transfer petitioner to a location closer to his counsel was procedurally
defaulted where the state court relied upon an adequate and independent state rule, Slayton
v. Parrigan, 205 S.E2d 680 (Va. 1974), to hold that petitioner’s claim was available at trial
or on direct appeal, but was not raised, and was therefore unavailable in state post-conviction
relief.  Although petitioner argued that the state court’s application of the procedural bar was
incorrect because he had raised his claim on direct appeal, the district court relied upon
Wright v. Angelone, 151 F.3d 151 (4th Cir. 1998), to hold that where a state court relied upon
an adequate and independent state law ground, the federal court is not at liberty to question
a state court’s application of a state procedural rule. 

78) Acosta v. Artuz, 375 F.Supp.2d 173 (E.D.N.Y. 2005).  On remand from the Second Circuit
“for the sole purpose of determining if petitioner’s incriminating statement following a lineup
was obtained in violation of his Sixth Amendment right to counsel,” the district court
dismissed the petition as procedurally barred.  375 F.Supp.2d at 175.  The relevant facts are
as follows.  After petitioner’s arrest, he invoked his right to counsel and the police ceased all
questioning.  Petitioner then participated in a line-up, after which he requested to speak to the
prosecutor, who refused unless petitioner’s attorney was present.  A police officer then
escorted petitioner to a bathroom, where petitioner gave an incriminating statement.  At the
suppression hearing, the officer stated that he did not inform petitioner of the results of the
line-up before petitioner gave the statement; however, at trial, the officer stated the opposite. 
No objection was made at the time of the trial testimony.  After noting that the Second
Circuit’s remand order could be “construed as an instruction to address the merits of
petitioner’s constitutional claim,” the district court explained that “it is equally possible that
the Second Circuit was merely concerned that [the magistrate’s] recommendation, and the
analysis on which it was based, failed to address [the] issue at all, thereby intending that the
decision be reconsidered in light of this apparently overlooked factor.  In either event, it is still
necessary to consider, as a preliminary matter, whether petitioner’s claim, to the extent that
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it relies on this information, should be barred on procedural grounds.” 375 F.Supp.2d at 178.

79) Williams v. Dretke, 2005 WL 1676801 (S.D. Tex. July 15, 2005).  In this Texas capital case,
the district court held that petitioner’s claim that counsel was ineffective for failing to present
evidence of mental retardation at trial was procedurally defaulted.  After noting that petitioner
had not presented his claim to the state court, the district court analyzed whether the court’s
refusal to review the claim would result in a fundamental miscarriage of justice.  After noting
that miscarriage of justice means actually innocent of the crime or of the death penalty, the
district court held that although petitioner would be actually innocent of the death penalty if
he is mentally retarded now, his case was decided before Atkins, therefore, evidence of mental
retardation at the time of trial would not have made him ineligible for the death penalty. 
Thus, the miscarriage of justice exception to excuse procedural default was inapplicable.

80) Rollins v. Horn, 2005 WL 1806504 (E.D. Pa. July 26, 2005). Before reaching the merits and
granting sentencing phase relief in this Pennsylvania capital case, the district court held that
petitioner’s claims were not procedurally defaulted because the supreme court applied a
relaxed waiver rule, rather than a firmly established and regularly followed default rule,
between 1978 and 1998; petitioner’s case passed through the state courts during this period.

81) Bell v. Miller, 2005 WL 1962413 (E.D.N.Y. Aug. 12, 2005), rev’d on other grounds, 500
F.3d 149 (2nd Cir. 2007). Before denying relief in this robbery and assault case, the district
court declined to enforce the state court’s determination that petitioner’s ineffective assistance
of counsel claim was procedurally barred because it could have been raised on direct appeal. 
The district court explained that this ground for withholding merits review was not adequate
because it was not regularly followed by the state court in the context of ineffective assistance
claims. 

82) Dempsey v. Bobby, 412 F.Supp.2d 720 (N.D. Ohio 2005). Before reaching the merits and
granting relief in this arson case, the district court held that petitioner’s ineffective assistance
of counsel claim was not procedurally defaulted.  The court explained that the state court’s
determination that petitioner had not relied upon evidence outside the trial record to support
his claim, and its ensuing determination that the claim was barred as res judicata, were wrong
in light of the fact that petitioner submitted numerous affidavits and deposition testimony
from witnesses who did not appear at the trial.  The district court further held the state court’s
ruling that this evidence was not outside the record because all the witnesses were known to
the defendant at the time of trial was incorrect.  The court found the evidence relied upon by
petitioner in his post-conviction petition was a classic example of evidence de hors the record
because evidence from witnesses who did not appear at trial is, by definition, outside the
record

83) Abdullah v. Moore, 2005 WL 2033679 at *7 (D.N.J. Aug. 23, 2005).  Before denying relief
in this assault, robbery and attempted murder case, the district court held there was “no clear
and unambiguous determination by the state courts that the claims were dismissed solely on
the grounds of procedural default” where the state appellate court held petitioner’s claims
regarding a jury instruction on identification were barred under a state rule because they were
not raised in prior proceedings and not cognizable on appeal and in the alternative held the
claims lacked merit.

84) Hirsch v. Plescia, 2005 WL 2038587 at *4 (E.D.N.Y. Aug. 23, 2005).  The district court
rejected the state’s contention that petitioner’s prosecutorial misconduct claims were

Procedural Default  738 -- DCT



procedurally defaulted on the basis of the state appellate court’s statement that petitioner’s
claims were “largely unpreserved.”  (emphasis in original).  Noting that trial counsel did not
object to most of the allegedly improper comments, the district court remarked that trial
counsel objected a few times and moved for a mistrial at the close of the prosecutor’s
summation.

85) Schmitt v. True, 387 F.Supp.2d 622 (E.D. Va. 2005), aff’d sub nom. Schmitt v. Kelly, 189
Fed.Appx. 257 (4th Cir. July 13, 2006), cert. denied, 549 U.S. 1028 (2006). In the course
of denying relief in this Virginia capital case, the district court held that petitioner’s claim that
the introduction of his taped conversation with a third party was unconstitutional was 
procedurally defaulted.  The court explained that although the state trial court had not relied
upon procedural default when it ruled on the tape’s admissibility, a federal court need not look
to the decision of the trial court because the decision of the state supreme court, “if
unambiguous, is dispositive of the question whether a claim is procedurally defaulted.” 387
F.Supp.2d at 633.  Addressing petitioner’s contention that Lee v. Kemna, 534 U.S. 362 (2002),
applies in this case because exceptional circumstances render the state rule inadequate, the
district court held that petitioner could not satisfy all four of the special circumstances
delineated in Lee. Although the record is unclear whether compliance with the state
procedural rule would have changed the trial court’s determination, petitioner could not
overcome the facts that (1) the prosecutor referred to the state procedural rule at trial; (2) the
state supreme court applied the default rule in a similar case well over a year before rendering
the decision in petitioner’s case; and (3) the purpose behind the state rule requiring a pre-trial
motion for exclusion was not satisfied by petitioner’s belated objection at trial because the
requirement of a pre-trial motion would allow the government an opportunity to pursue an
interlocutory appeal to an adverse ruling.

86) Taveras v. Smith, 388 F.Supp.2d 256 (S.D.N.Y. 2005), aff’d, 463 F.3d 141 (2nd Cir. 2006). 
Before reaching the merits and granting relief on petitioner’s challenge to the state court’s
refusal to appoint counsel to assist with the direct appeal of his in-absentia convictions, the
district court rejected the state’s contention that petitioner’s alleged failure to file an affidavit
of indigency with the state court was a sufficient reason not to appoint counsel.  The district
court relied upon new evidence presented by petitioner in the form of an affidavit of indigency
stamped “received” by the state appellate court, and noted that even if the state had refused
to appoint counsel based upon petitioner’s alleged failure to file an affidavit, this procedural
requirement was not firmly established and regularly followed so as to constitute an
independent and adequate state procedural bar to habeas review.

87) Walton v. Folino, 2005 WL 2850388 at *4 (E.D. Pa. Oct. 25, 2005).  After finding that
further efforts by petitioner to exhaust his state remedies would be futile, the magistrate
observed that “a finding of futility merely eliminates the procedural pretense of requiring a
federal habeas petitioner to return to an unavailable state forum for nonexistent relief, but
does not dispose of potential procedural default.”  In this case, however, “the futility does not
arise from an adequate and independent state bar, . . . but rather from the state’s own
inordinate delay and refusal to process and hear petitioner’s properly filed appeal.” 
Therefore, no procedural bar prevented review of the petition.

88) Schurz v. Schriro, 2006 WL 89933 (D. Ariz. Jan. 11, 2006).  Addressing petitioner’s
renewed motion to file an amended §2254 petition in this Arizona capital case, the district
court stated that its previous rulings that certain claims were procedurally barred did not
foreclose petitioner from attempting to actually exhaust those claims, and that the court would
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look at those claims again to determine whether the procedural bar still applied.  Where the
state court held the claims were procedurally defaulted, but did not distinguish which claims
were precluded from further review under which applicable state rule (Arizona Rule
32.2(a)(2) bars claims that have been previously litigated and Rule 32.2(a)(3) bars claims that
could have been raised on direct appeal or in a previous PCR) the court held the decision was
ambiguous and did not clearly and expressly rely on an independent and adequate state
procedural default.  Here, the state court unequivocally held three claims were procedurally
defaulted, but the state court’s decision as to the others was ambiguous.  Therefore, the
district court held it would review those claims on the merits.

89) Berger v. Raciti, 2006 WL 1154820 at *5 (E.D.N.Y. May 1, 2006).  Before denying relief
in this assault case, the district court held that petitioner’s claim was not procedurally barred
where the state court did not expressly rely on a default rule, but instead stated that “‘this
court would not . . . have been inclined,’” to review the claims on the merits. (emphasis in
original) (internal citations omitted).

90) Lark v. Beard, 2006 WL 1489977 (E.D. Pa. May 23, 2006).  In this Pennsylvania capital
case, the district court examined the procedural default status of several claims.  First, the
court addressed petitioner’s Batson claim, which was raised and partially developed at trial,
omitted from direct appeal and petitioner’s first state post-conviction application, but raised
in his second state post-conviction application, which was dismissed as untimely.  The district
court held that neither the omission of the claim from petitioner’s direct appeal nor the
untimeliness of his second post-conviction relief application barred federal review.  As to the
former, the court noted that the state limitations period petitioner was held to have violated
did not even exist at the time of his alleged waiver of the Batson claim.  As to the latter, the
court noted that during the time petitioner’s case was being litigated in state court, the
Pennsylvania Supreme Court habitually overlooked waivers of constitutional claims in capital
cases, such that the waiver rule applied to petitioner had not been applied with the consistency
necessary to warrant withholding federal review. 

Second, the court addressed petitioner’s claim that trial counsel was ineffective for
failing to object to the testimony of two witnesses (Smith and Dougherty) suggesting that one
of the witnesses, who inculpated petitioner, had passed a polygraph.  The state contended that
this claim was defaulted due to petitioner’s failure to raise it as to Dougherty at all in state
court, and petitioner’s failure to enumerate the claim as to Smith in the portion of his appellate
brief entitled “Statement of the Questions Involved.” Noting that the factual predicates of the
Dougherty and Smith portions of the claim differed, the district court agreed that the omission
of the Dougherty portion of the claim from petitioner’s state court pleadings resulted in a
failure to fairly present the claim, and therefore a procedural default.  As to the Smith portion,
however, the court determined that petitioner had raised the claim before the lower state court,
which rejected it on the merits, and that petitioner raised it again in his appellate brief, the
state responded without raising waiver, and the state supreme court did not address it. 
Looking through to the last reasoned state court judgment – that of the lower court, which
addressed the merits – the district court applied a presumption that the claim was not
procedurally barred, and found that the state had not rebutted the presumption.  The court also
noted that, in any event, the Pennsylvania Supreme Court had not consistently applied the rule
requiring enumeration of claims in a party’s Statement of the Questions Involved, such that
the rule was not adequate to bar federal review. The court applied this same reasoning to
petitioner’s claim that trial counsel was ineffective for introducing the hearsay statements of
nontestifying witnesses, which followed a similar path through the state courts.

Finally, the court held that petitioner’s claim that trial counsel was ineffective for
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failing to investigate, prepare, and present available mitigating evidence was not defaulted
despite petitioner’s reliance upon evidence not presented to the state courts because the
additional evidence was of the same type as that previously submitted and did not
fundamentally alter the claim.  

91) United States ex. rel. Abramov v. Chandler, 2006 WL 1371456 (N.D. Ill. May 17, 2006). 
Before denying relief in this solicitation of murder for hire case, the court, relying upon
Hampton v. Leibach, 347 F.3d 219 (7th Cir. 2003) (procedural default will bar federal review
only if the state court actually relied on that default as an independent basis for its decision),
held that procedural default did not apply here because the state court spent the majority of
its decision giving a detailed merits analysis of petitioner’s claims.

92) Thompson v. Wilson, 523 F.Supp.2d 626 (N.D. Ohio 2007).  Before granting relief on
petitioner’s claim that his due process and equal protection rights were violated as a result of
the trial court’s failure to advise him of his right to challenge his guilty plea on direct appeal,
the district court held that petitioner had shown cause for his failure to file a timely appeal by
establishing that neither the plea court nor plea counsel had advised him of his right to do so. 
The court also found prejudice because petitioner request for a delayed appeal was denied by
the state court.

93)  Crotts v. Bradshaw, 2007 WL 3283841 at *13 (N.D. Ohio Oct. 30, 2007).  Before reaching
the merits and granting relief on petitioner’s Blakely v. Washington claim in this kidnapping
and sexual assault case, the district court held that Ohio’s res judicata rule could not bar
federal review of the claim.  Blakely was decided while the state’s appeal of a decision
favorable to petitioner by the intermediate appellate court was pending before the Ohio
Supreme Court.  The case was later remanded to the intermediate appellate court for further
proceedings, and petitioner raised his Blakely claim for the first time.  The intermediate
appellate court refused to consider the claim because it was beyond the scope of the remand
order, and a subsequent request for leave to appeal to the state supreme court was summarily
denied.  Petitioner tried again to raise the Blakely claim in a Rule 26(B) application to reopen
the direct appeal, but the claim was rejected as res judicata. 

After accepting that petitioner did not follow the correct procedure for raising his
Blakely claim for the first time on direct appeal, the district court held that “[w]hile the Ohio
rule that res judicata bars claims that were raised or could have been raised on direct appeal
is firmly established, ... that it would bar improperly raised claims that could not have been
properly raised on direct appeal is not.”  The court went on to explain that it had “not found
any Ohio cases where no Supreme Court precedent supported a constitutional claim at the
time of the direct appeal but the constitutional claim arose while the case was pending before
the Ohio Supreme Court,” and tnat, as a result, “this particular application of res judicata is
not a firmly established rule ....”

94) Conaway v. Polk, 2008 WL 4790107 at *12 (M.D.N.C. Oct. 24, 2008). In this North
Carolina capital case, the state argued that petitioner’s jury bias claim was waived because
trial counsel had been informed of a familial relationship between a juror and the codefendant,
a key prosecution witness, via an anonymous phone call after jury selection concluded.  Trial
counsel failed to report this to the trial court until a week into the trial, just prior to the
sentencing phase.  The district court rejected the waiver argument, noting that respondent had
not previously asserted trial counsel’s knowledge as a basis for procedural default and that
the state post-conviction court did not consider the argument.
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95) Whitney v. Horn, 2008 WL 4761733 at *7-8 (E.D. Pa. Oct. 30, 2008).  In this formerly
capital Pennsylvania case, the district court found cause to excuse procedural default where
petitioner relied on a relaxed waiver rule for state post-conviction petitions in effect when he
filed his state petition which had since been amended.  The court recognized that the 1996
amendments to the PCRA “significantly changed” prior Pennsylvania law, which previously
“permitted prisoners to file successive petitions for post-conviction relief without any limits
on time or on the number of petitions they filed.”  Whitney filed his first petition long before
the amendment’s one-year grace period closed, and his second petition, filed pro se during
the grace period, was dismissed because the first petition remained pending before the
Pennsylvania Supreme Court.  The court found that the 1996 time-bar amendment was not
firmly established, and therefore inadequate as a state bar, at the time that Whitney’s petitions
were denied because Pennsylvania courts “continued to invoke the relaxed waiver rule in
capital cases until several years thereafter” when the Pennsylvania Supreme Court held that
state courts could not ignore it.  Looking to Holland v. Horn, which also involved a petitioner
who filed his PCRA before the one-year time bar was firmly established, the court held that
the PCRA amendments constituted “external circumstances that cannot fairly be attributed”
to petitioner and thus established cause.  

96) Canales v. Quarterman, 2009 WL 81735 (E.D.Tex. Jan. 13, 2009).  The district court denied
the state’s motion to vacate its order granting petitioner’s discovery request in this Texas
capital case.  The Texas Court of Criminal Appeals summarily dismissed Canales’s successive
post-conviction petition with these terms: “We have reviewed the application and the briefs
of both parties and find that all of the allegations fail to satisfy the Article 11.071, § 5(a). 
Accordingly, the application is dismissed as an abuse of the writ. Tex Code Crim. Proc. Art.
11.071, § 5(c).”  Id. at *1.  When Canales sought discovery on the claims raised therein in
federal court, respondent argued the claims were procedurally barred because the state court
dismissed the successive petition as an abuse of the writ.  Canales replied that the state or
federal law basis of the state court’s ruling was ambiguous.  Id. at *1.   Relying on Ruiz v.
Quarterman, 504 F.3d 523 (5th Cir. 2007), the district court agreed that the state court’s
boilerplate dismissal was ambiguous and the claims were not procedurally barred, and granted
discovery.  The state’s motion to vacate argued (1) that the district court failed to look behind
the ambiguous order as Ruiz required, and alternatively (2) that if the claims were not
procedurally barred then the court must treat the boilerplate dismissal as a decision on the
merits subject to 2254(d)(2), by which the only relevant evidence is that presented in state
court.  Id. at *2.  Denying the motion, the court adhered to its reading of Ruiz, concluding that
it was “not . . . require[d] to look behind the ambiguous state court dismissal order.”  Id. at *2. 
Rejecting the second argument, the court quoted the Fifth Circuit:  “Our court ... has held that
problems presented by evidence introduced for the first time in federal court in support of a
federal habeas application are ‘more accurately analyzed under the exhaustion rubric of
§2254(b), not as issues of factual development under §2254(d).’”  Id. at *3 (quoting Lewis v.
Quarterman, 541 F.3d 280 (5th Cir. 2008)).

97) Simmons v. Simpson, 2009 WL 4799424 (W.D. Ky. Dec. 10, 2009). Before granting
discovery on petitioner’s Batson claim, in this Kentucky capital case, the district court
rejected the state courts’ determination that the claim – which arose out of jury selection
conducted before Batson had been decided – was procedurally defaulted.  According to the
state court, petitioner’s trial counsel “did not timely/properly assert the Batson claim” because
counsel waited until after the jury was sworn to object and, even then, only asked for a
mistrial. 2009 WL 4799424 at *2. Looking to the state rule existing at Simmons’ pre-Batson
trial, the federal district court was “thoroughly convinced” that the claim was not defaulted.
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The procedural rules relied on by the state courts, the court reasoned, “say nothing about how
to raise a Batson objection, and Batson had not even been decided by the Supreme Court at
the time Simmons was tried.” Id. “As such,” the district court concluded, “it is impossible that
there could have existed in Kentucky at the time of [Simmons’] trial a procedure for raising
a Batson objection.” Id. Accordingly, no independent and adequate state ground barred
review. Id. at *4. 

98) Bray v. Belleque, 2012 WL 1409328 (D.Or. April 19, 2012). The district court held that the
equitable rule announced in Martinez v. Ryan, 566 U.S. 1 (2012), does not extend to claims
of ineffective assistance of PCR appellate counsel, based on the plain language of the
Martinez opinion.

99) Stuart v. Fisher, 2012 WL 3839616 (D. Idaho Sept. 5, 2012).  In this capital case, the district
court held that petitioner’s failure to meet a “heightened pleading requirement” applicable to
successive state post-conviction claims presented after the presumptive 42-day post-judgment
deadline for presenting claims for post-conviction relief was not adequate to bar federal
review.  Petitioner was convicted and sentenced to death in 1982, and was represented by the
same attorney at trial, on direct appeal, and during two rounds of state post-conviction review
– which combined to extend far beyond the 42-day deadline.  Once that attorney was
permitted to withdraw and new counsel was appointed, petitioner filed a third request for state
post-conviction relief in which he challenged the effectiveness of prior counsel for the first
time.  The state district court dismissed the petition for non-compliance with the 42-day rule,
and the Idaho Supreme Court affirmed, finding that petitioner’s claims were “‘barred because
of his failure to plead facts showing that he did not know and could not reasonably have
known earlier of those claims.’” 2012 WL 3839616 at *15.  Petitioner then presented his
ineffective assistance of counsel claims in a federal habeas petition, and the state contended
that they were procedurally bar on the basis of the state court’s ruling. 

After examining the history and operation of Idaho’s 42-day rule and the state
supreme court’s decisions construing and applying it, the federal district court found it
inadequate to bar federal review.  First, the court determined that Idaho Supreme Court’s
utilization of a “heightened pleading requirement” exception was novel, such that petitioner
could not fairly be faulted for failing to comply with it.  The court explained:

[T]he Idaho Supreme Court’s decision implies that a petitioner may be able
to plead sufficient facts that would excuse his failure to raise allegations of
ineffective assistance of trial counsel within the 42-day statute of limitations.
This is a significant departure from past practice. ... It has remained steadfast
even in the face of an argument that such claims are impossible to assert
when the same attorney represents the defendant at trial and then again in the
post-conviction action[.] ... ¶  Given this fixed landscape, the Court agrees
with Stuart that he was not reasonably on notice that the Idaho Supreme
Court might change course and find that his claims of ineffective assistance
of trial counsel could have fit within Idaho Code § 19-2719(5)’s exception,
but only if he had pled specific facts to alert the state courts that the claims
were not knowable within 42 days. The Idaho Supreme Court effectively
moved the goal posts on Stuart, penalizing him for accepting its case law and
focusing his attack on the constitutionality of Idaho Code § 19-2719 rather
than attempting to show that he could fit within the exception for unknown
claims.  ¶  What’s more, [even after petitioner’s case] it is still a bit of a
mystery as to the type of factual allegations that might make out a prima
facie case to satisfy the exception. The Idaho Supreme Court was aware that
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Stuart had been represented by the same attorney for 14 years ... and yet that
was not enough to convince a majority of the court that he had alleged
sufficient facts to show that his claims were not reasonably knowable before
the [42-day] limitations period expired. If there are no facts that would
satisfy the heightened pleading requirement for this type of claim, then the
exception would be illusory.

2012 WL 3839616 at *17.  The district court went on to observe that this case was analogous
to Hoffman v. Arave, 236 F.3d 523 (9th Cir. 2001), in which the Ninth Circuit held that
Idaho’s 42-day filing deadline was not a bar to federal review because “counsel could not
have been expected to argue their own ineffectiveness at the time they were required to do
so.” Id. at *18.  Finally, the court rejected the state’s alternative argument that petitioner “had
a reasonable time in which to present his claims after the appointment of new counsel in 1995,
and a delay of seven years was not reasonable.”  Id. at *19.  The court noted that this was a
valid point, but explained that “[t]his Court is not free to shift from the procedural bar that the
state court actually invoked to one that may be more appropriate.”  Id.  

100) Boutte v. Biter, 2012 WL 4747245 (E.D. Cal. Oct. 4, 2012), rev’d on other grounds, Boutte
v. Biter, 556 Fed.Appx. 623 (9th Cir. 2014), cert. denied, 135 S.Ct. 453 (2014).  Before
granting relief on petitioner’s ineffective assistance of counsel claim in this California spousal
rape case, the district court found that the state habeas court’s refusal to address the merits
was not adequate to prevent federal review.  After an unsuccessful direct appeal, petitioner
sought state habeas relief on the ground that trial counsel was ineffective for failing to
investigate available evidence that his wife – who was the only witness to the alleged rape –
had a troubled and unstable background, including substantial mental health problems.  The
state court refused to hear the claim, reasoning that, “generally speaking, challenging the
evidence and presentation of evidence, the evidence has already been reviewed and found
sufficient in the decision [on direct appeal] of the Court of Appeal.  Particulars that could
have been, but were not, raised in the Court of Appeal are waived.” 2012 WL 4747245 at *2. 
The federal district court found this ruling “far from pellucid,” but regarded it as “best
understood as holding that [petitioner] waived his IAC claim by failing to raise it on direct
review,” and held that this determination was inconsistent with state law because “[t]he
California Supreme Court has repeatedly explained that a defendant need not, and generally
should not, raise an IAC claim on direct appeal.” Id. (emphasis in original).  The court went
on to conclude that the state court’s procedural ruling was an “‘exorbitant application of a
generally sound rule,’” which was inadequate to bar federal review of petitioner’s claim.  Id.
(quoting Lee v. Kemna, 534 U.S. 362, 376 (2002)).

101) Muhammad v. Tucker, 905 F.Supp.2d 1281 (S.D. Fla. 2012), rev’d on other grounds, 733
F.3d 1065 (11th Cir. 2013), cert. denied sub nom. Muhammad v. Crews, 571 U.S. 1117
(2014).  Before granting penalty phase relief on petitioner’s Confrontation Clause claim in
this Florida capital case, the district court held that the Florida Supreme Court’s refusal to
reach the merits on the ground that the error had not been preserved through a sufficient
objection at trial was inadequate to bar federal review.  Prior to the testimony that formed the
basis for the confrontation claim, defense counsel objected that “this violates the rights of –
the confrontation rights of the defendant on the Sixth Amendment,” and requested a standing
objection.  The trial court overruled the objection but stated that it would accept counsel’s
“continuing objection for all testimony from this witness referring to what other people told
him or anything that is hearsay.” 905 F.Supp.2d at 1293.  When trial counsel continued to
object throughout the testimony, the trial court insisted it had heard enough:  “I don’t want
to hear the same objection and be brought sidebar for the same objection. This is hearsay. It
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is hearsay.  You made your confrontation rule argument.  I have accepted your objection ...
to all of it.  I don’t want another sidebar on the subject of hearsay.  You have preserved your
record.”  Id. at 1294.  Despite that clear statement, however, the Florida Supreme Court held
on direct appeal that petitioner’s claim was procedurally barred because counsel “never
specifically objected.” Id. at 1295.  Accepting the state supreme court’s determination,
petitioner thereafter raised his claim again in post-conviction proceedings, this time
contending that counsel’s purported failure to object was ineffective assistance.  The trial
court denied the claim on the basis that trial counsel were not ineffective because they did
indeed object, and the Florida Supreme Court affirmed.  After examining the trial record and
the inconsistent positions taken by the reviewing courts, the district court declined to enforce
the procedural bar, explaining that the record conclusively showed the objection made at trial,
“Florida law consistently recognizes that a standing objection preserves an issue for appeal,”
and the state court “inconsistently (and incorrectly) applied the bar in this very case.” Id. at
1294.

102) Fenton v. Colson, 2013 WL 704317 (M.D. Tenn. Feb. 25, 2013), aff’d, 552 Fed.Appx. 460
(6th Cir. 2014).  In this aggravated robbery case, the district court held that the rule of
Martinez v. Ryan, 566 U.S. 1 (2012), is not categorically inapplicable in Tennessee.  After
exhausting state remedies, petitioner sought federal habeas relief and raised, among other
issues, a procedurally defaulted claim that his trial counsel was ineffective for failing to locate
and interview a key witness.  To overcome the default, petitioner contended that the
ineffective assistance of his post-conviction counsel constituted “cause” under Martinez.  The
state countered that Martinez did not apply in Tennessee because state law did not bar
assertion of ineffectiveness claims on direct appeal, as reflected by at least one case in which
the Tennessee reversed a conviction on that basis. 
 The district court acknowledged that “Martinez has been held not to apply to
Tennessee’s system,” 2013 WL 704317 at *10, but pointed out that “Tennessee courts also
discourage consideration of ineffective assistance of counsel claims on direct appeal, given
the preferable evidentiary mechanisms in post-conviction proceedings.”  Id.  In light of that
preference, and the equitable quality of the Martinez rule, the district court held that Martinez
should apply to some Tennessee cases, and that its applicability should depend upon “whether
the facts underlying this type of the [sic] new claim were reasonably known to petitioner or
his trial counsel during the trial to enable so as [sic] petitioner or his counsel to preserve the
issue for the trial record and his direct appeal.”  Id. at *12.  Since there was no evidence in
this case that petitioner or his trial counsel knew of the specific facts that could have been
elicited from the omitted witness at trial (after all, trial counsel failed to interview him), the
district court held that Martinez should apply, and that petitioner had established cause for the
default.  However, the court went on to conclude held that petitioner could not show prejudice
because the new witness’ testimony was not credible.

103) Sonner v. Baker, 2013 WL 1249575 (D.Nev. Mar. 26, 2013).  The district court declined to
enforce the state supreme court’s rejection of several of petitioner’s claims in this Nevada
capital case, finding that “the state procedural rules applied to [his] second amended [state
post-conviction] petition were not adequate to bar federal review.” 2013 WL 1249575 at *15. 
After the federal district court determined that some of petitioner’s claims were unexhausted
and stayed the federal proceedings, petitioner returned to state court to exhaust the remedies
available there.  Pursuant to state law, petitioner was entitled to select the claims he wished
to assert, and to an opportunity to demonstrate cause and prejudice to obtain review of any
claims otherwise subject to procedural bar.  In this case, however, the state court ordered
petitioner to limit the claims he asserted to the four issues mentioned in the federal court’s
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stay order, thereby denying him the opportunity to present all of his grounds for relief and
make his showing of cause and prejudice.  Although both parties objected to this deviation
from state law, the state district court persisted and conducted no independent assessment of
whether petitioner’s claims were eligible for merits review, and the “Nevada Supreme Court
affirmed the state district court’s decision despite [its] failure to comply with ... [state law]
requirements.” Id. at *14.  After examining this sequence of events, the federal district court
held that the state court “applied the [procedural] bar in a novel and unforeseeable manner,” 
and explained that, “[w]hile [petitioner] may or may not have been able to establish good
cause and prejudice to excuse his timeliness default in state court, [Nevada law] required that
he be given, at least, an opportunity to do so.”  Id. at *15.  “Because he was deprived of that
opportunity,” the court continued, “this is an ‘exceptional case[] in which exorbitant
application of a generally sound rule renders the state ground inadequate to stop consideration
of a federal question.’”  Id. (quoting Lee v. Kemna, 534 U.S. 362, 376 (2002)).

104) Holt v. Hobbs, 2013 WL 3481871 (E.D. Ark. July 10, 2013).  Citing Kemp v. Hobbs, 2012
WL 2505229, *9 (E.D. Ark., 2012), the district court held that Martinez v. Ryan does not
apply to Arkansas petitioners because Arkansas law allows assertions of ineffective assistance
of trial counsel to be raised on direct appeal. 

105) Horonzy v. Smith, 2013 WL 3776372 (D. Idaho July 16, 2013).  The district court held that
Martinez v. Ryan generally applies to ineffective assistance of trial counsel claims arising
from Idaho state court convictions and sentences, but it did not apply to excuse petitioner’s
default in this case because the default was caused by the failure of post-conviction appellate
counsel.  The district court rejected petitioner’s arguments that his default was actually caused
by initial post-conviction counsel’s filing of a deficient notice of appeal and failure to inform
appellate counsel of the issues that should have been raised on appeal, calling these efforts
an “attempt to blur the line between initial post-conviction counsel’s duties and post-
conviction appellate counsel’s duties.” 2013 WL 3776372 at *3.  The court also emphasized
that although Idaho law allows the filing of a successive post-conviction petition where the
ineffective assistance of initial post-conviction counsel may be asserted as a basis for hearing
the second petition, petitioner did not pursue that avenue of state-court relief.

106) Cobell v. Smith, 2013 WL 4068785 (D. Idaho Aug. 12, 2013).  The district court held that
Martinez v. Ryan, 566 U.S. 1 (2012), did not apply to excuse this petitioner’s procedural
default, even though he had no counsel in state post-conviction, because the default was
caused by his own failure to appeal the denial of post-conviction relief pro se.  Petitioner was
convicted of raping his adult grand-niece.  Following direct review, he sought federal habeas
relief.  While that petition was pending, he returned to state court and raised numerous claims
in a petition for post-conviction relief.  The state court dismissed the petition as “frivolous”
and denied appointment of counsel.  Petitioner did not seek to appeal the dismissal.  The
district court rejected petitioner’s argument that Martinez should apply to excuse his
procedural default, reasoning that although “[a] denial of appointment of counsel at the initial
post-conviction stage can trigger the exception to excuse a procedural default that was
established in Martinez v. Ryan,” it should not apply in this particular case because
petitioner’s default “was caused by his own failure to file an appeal.” 2013 WL 4068785 at
*4.  The court maintained that other courts addressing similar situations had concluded
likewise, but cited only cases which the court acknowledged were “somewhat different
because the petitioners had counsel in the initial post-conviction setting.” Id. at *5. 
Nevertheless, the court insisted that, here, “the aim of Martinez was satisfied” because
petitioner’s claims “were brought in the initial-review collateral proceeding, giving one court
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the opportunity to hear them.” Id.  (emphasis in original). 

107) Ford v. McCall, 2013 WL 4434389 (D.S.C. Aug. 14, 2013), appeal dismissed, 560
Fed.Appx. 179 (4th Cir. 2014), cert. denied, 135 S.Ct. 249 (2014).  The district court held
that Martinez v. Ryan did not apply to excuse this non-capital South Carolina petitioner’s
procedural default because his claim of ineffective assistance of trial counsel was not
“substantial.”  Petitioner pled guilty to one count of murder and one count of assault and
battery with intent to kill.  After exhausting his state court remedies, he filed a federal habeas
petition alleging that plea counsel was ineffective for failing to inform him of a ballistics
report prior to the guilty plea hearing.  Petitioner argued that the report demonstrated that his
gun was not used in the shootings and, had he known about the report, he would not have pled
guilty but would have insisted on a trial.  State post-conviction counsel did not raise this
ground before the state court, and petitioner argued that under Martinez, the resulting default
should be excused because post-conviction counsel was ineffective for omitting the claim.  

The federal district court began by declaring that petitioner was obligated to show that
his “‘ineffective-assistance-of-trial-counsel claim would have won [him] a new trial at the
state court level.’”  2013 WL 4434389 at *11 (quoting Martinez v. Schriro, 2012 WL
5936566 at *2 (D.Ariz. Nov. 27, 2012)).  The court then found that post-conviction counsel’s
conduct was not deficient because even if counsel had raised the claim before the state court,
there was “not a reasonable probability that the outcome of the proceeding would have been
different” since “several witnesses were prepared to identify [petitioner] as the shooter,” “the
State had an extremely strong case against him,” petitioner “failed to demonstrate further
ballistics evidence would have benefitted his case.” Id. at *13.  In reaching these conclusions,
the district court granted, in part, petitioner’s motion to expand the record and agreed to
consider an affidavit relevant to the evaluation of post-conviction counsel’s ineffectiveness. 
The court refused, however, to consider two additional affidavits in support of his claim that
if he had known about the ballistics report, he would not have pled guilty.

108) Edwards v. Walsh, 2013 WL 4457365 (E.D. Pa. Aug. 21, 2013).  The district court held that
Martinez v. Ryan, 566 U.S. 1 (2012), did not excuse this Pennsylvania petitioner’s procedural
default because his state post-conviction counsel was not ineffective.  Petitioner pled guilty
to involuntary deviate sexual intercourse with a person less than sixteen years of age,
aggravated indecent assault, and endangering the welfare of a minor.  He was appointed
counsel on direct appeal and in state post-conviction proceedings.  In both cases, appointed
counsel filed a letter requesting to withdraw because there were no meritorious issues.  The
district court held that Martinez did not apply to excuse petitioner’s default because he had
appointed post-conviction counsel, and counsel’s filing of a no-merit letter did not indicate
deficient performance under Strickland. 

109) Aceval v. MacLaren, 973 F.Supp.2d 740 (E.D. Mich. 2013), rev’d on other grounds, 578
Fed. Appx. 480 (6th Cir. 2014). Before granting relief in this Michigan possession with
intent to distribute cocaine case, the district court considered and rejected the state court’s
determination that petitioner’s counsel-of-choice claim was both unpreserved for lack of an
objection below, and waived because he had pled guilty.  The district court found that
petitioner had, in fact, objected to the trial court’s refusal to allow one of his two retained
attorneys to participate, and noted that to the extent the objection was insufficient, the trial
court’s refusal to allow counsel to make a record constituted an objective factor external to
the defense which prevented compliance with Michigan’s requirements.  With regard to the
state court’s waiver finding, the district court acknowledged “that an unconditional guilty plea
typically waives nonjurisdictional defects in the proceedings below,” but added that the
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erroneous deprivation of the right to counsel of choice is not subject to waiver because it is
a “structural error.” Id. at 751 (citing United States v. Gonzalez-Lopez, 548 U.S. 140, 150-52
(2006)); see also id. (noting that both “the Fifth and Seventh Circuits have held that a
defendant’s guilty plea does not preclude him from challenging on appeal a denial of his right
to counsel of choice”).

110) Wallace v. Prince, 975 F.Supp.2d 574, 595-96 (M.D.La. 2013).  Before granting relief in this
Louisiana non-capital murder case, the district court held that the state Court of Appeal’s bare
declaration that petitioner’s equal protection claim “was raised untimely” did not constitute
a valid procedural bar.  Observing that the state court had “cited no statute or court rule upon
which it relied” for its untimeliness determination, the district court explained that, “[s]imply
put, an unknown and undeterminable basis for a procedural default cannot be a procedural
rule which is strictly and regularly followed.”  The court further noted that petitioner had, in
fact, pressed his claim “at every stage of the state court proceedings,” and the record bore no
sign that he had actually “failed to meet state deadlines.”  

111) Garcia-Dorantes v. Warren, 978 F.Supp.2d 815 (E.D. Mich. 2013), aff’d, 801 F.3d 584 (6th
Cir. 2015), cert. denied, 136 S.Ct. 1823 (2016).  Before reaching the merits and granting
relief on petitioner’s fair cross-section claim in this Michigan murder case, the district court
found the claim procedurally defaulted in light of the state court’s ruling that petitioner had
failed to object to the composition of the panel before the jury was sworn as required by state
law.  Citing Ambrose v. Booker, 684 F.3d 638 (6th Cir. 2012), however, the district court
found cause for petitioner’s failure to object because he could not have known about the
computer glitch that led to the systemic exclusion of minorities.  The court also found
prejudice, noting that the evidence supported the possibility that petitioner stabbed the
decedent in an effort “only to ward off an assault rather than to kill,” 978 F.Supp.2d at 823,
and that, “[b]ecause African-American and Hispanic jurors from more urban areas would be
more likely to have encountered gang violence than suburban white jurors, they may have
better understood the situation that the petitioner faced in a 4:00 a.m. confrontation with a
person who he thought was a gang member, and a jury selected from a fair cross-section of
the Kent County community therefore might have had a different perception of and reached
different conclusions about the state of mind that the petitioner had during the resulting street
fight,” id. at 824.  

112) Brown v. Thomas, 2013 WL 5934648 (N.D. Ala. Nov. 5, 2013).  The district court held that
Martinez v. Ryan, 566 U.S. 1 (2012), applied to this Alabama capital petitioner’s claim of
ineffective assistance of trial counsel over respondent’s objection that petitioner should not
benefit from Martinez because he failed to raise his claim either on direct appeal or on appeal
from the denial of state post-conviction relief.  The state contended that because petitioner
“did not ‘give the courts one full opportunity to resolve [this issue] by invoking one complete
round of the State’s appellate review process,’ he failed to exhaust the claim ...
notwithstanding Martinez.” 2013 WL 5934648 at *2.  The district court disagreed, explaining
that petitioner’s “procedural default occurred during the initial collateral review proceeding
when he failed to raise” this claim, and because petitioner was not represented during the
initial collateral proceeding, the reasoning of Martinez should apply.  Id. The court further
noted that “with the additional guidance of the Supreme Court in Trevino v. Thaler, 133 S.Ct.
1911 (2013),” it was “convinced” that Martinez applies to petitioner’s claim.  Id. 

113) Del Prete v. Thompson, 10 F.Supp.3d 907 (N.D. Ill. 2014).  The district court held that the
miscarriage of justice exception applied to excuse this non-capital petitioner’s procedurally
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defaulted claim that trial counsel was ineffective for failing to challenge the admission of
expert testimony on shaken baby syndrome and for failing to present appropriate expert
testimony to challenge the prosecution’s theory of the case.  Petitioner, a mother of two and
a longtime daycare worker, was working alone at a daycare center when the three-month-old
decedent became unresponsive. She called an ambulance and performed CPR until help
arrived.  Medical workers restored the child’s heartbeat but she died approximately ten
months later.  Petitioner gave numerous, consistent statements to law enforcement and
medical personnel denying any wrongdoing.  Her trial counsel called numerous witnesses to
testify to her good character, and one expert witness who opined that the child died from a
seizure disorder rather than shaken baby syndrome.  In federal court, the parties agreed that
petitioner’s ineffective assistance of counsel claim was procedurally defaulted, but petitioner
argued that the miscarriage of justice exception should apply because new evidence showed
her innocence.  The district court concluded that petitioner had presented a plausible claim
of innocence and held a nine-day evidentiary hearing during which both sides called multiple
expert witnesses.  In sum, the majority of both sides’ experts agreed that the child had injuries
that existed prior to her collapse, and that she suffered from a condition called “chronic
subdural hemorrhage,” most likely caused by earlier abusive trauma.  Significantly, there was
no evidence in the record to suggest that petitioner had been alone with the victim prior to the
day of her collapse, or was in any way responsible for any prior abusive trauma.  The district
court concluded that petitioner had established by a preponderance of the evidence that no
reasonable jury would find her guilty beyond a reasonable doubt, and indicated that it would
therefore address the merits of her claims for relief after further proceedings.

114) Al-Yousif v. Trani, 11 F.Supp.2d 1032 (D. Colo. 2014), rev’d on other grounds, 779 F.3d
1173 (10th Cir. 2015), cert. denied, 136 S.Ct. 199 (2015).  Before granting relief in this
Colorado felony murder case, the district court considered and rejected the state’s contention
that several of petitioner’s claims were procedurally defaulted because they had not been
raised before the Colorado Supreme Court on direct appeal.  After noting that petitioner had
relied upon Colorado Appellate Rule 51.1(a) (providing that “when a claim has been
presented to the Court of Appeals, and relief has been denied, ‘the litigant shall be deemed
to have exhausted all available state remedies’”), the district court found that “‘there is
nothing in the exhaustion doctrine requiring federal courts to ignore a state law or rule
providing that a given procedure is not available.’” 11 F.Supp.3d at 1047 (quoting O’Sullivan
v. Boerckel, 526 U.S. 838, 847-48 (1999)); see also id. (observing that “[f]our circuit courts
of appeal have determined that state rules similar to Colorado Appellate Rule 51.1(a)
eliminate the need to seek review in the state’s highest court to satisfy the exhaustion
requirement,” and collecting cases). 

115) Fuller v. Cartlidge, 2014 WL 607475 at *3 (D.S.C. Feb. 18, 2014), appeal dismissed, 575
Fed.Appx. 112 (4th Cir. 2014).  The district court held that the change in decisional law
created by Martinez v. Ryan, 566 U.S. 1 (2012), did not constitute an extraordinary
circumstance sufficient to invoke Rule 60(b)(6).  The court noted that “the Fourth Circuit has
not yet ruled specifically on this issue,” but added that it was “persuaded by the Eleventh
Circuit’s decision in Arthur [v. Thomas, 739 F.3d 611, 632 (11th Cir. 2014)].”

116) Roberts v. Howton, 13 F.Supp.3d 1077, 1102-03 (D.Or. 2014).  Before granting relief on
petitioner’s defaulted claim that trial counsel was ineffective for failing to adequately
investigate the state’s cell tower evidence prior to petitioner’s guilty plea, the district court
held that petitioner could show “cause” for the default under Martinez v. Ryan.  The court
explained that trial counsel’s alleged failure to investigate the cell tower evidence constituted
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a substantial claim, state post-conviction counsel’s failure to raise that claim was itself
ineffective, and Oregon’s post-conviction procedure was the initial review proceeding for the
claim. 

117) Garcia v. Stephens, 2014 WL 1494024 (N.D. Tex. April 15, 2014), aff’d sub nom. Garcia
v. Davis, 704 Fed.Appx. 316 (5th Cir. 2017), cert. denied, 138 S.Ct. 1700 (2018).  In this
Texas capital case, the district court denied the state’s request, in part, to cancel an evidentiary
hearing set for the purpose of determining “whether the exception to [the] procedural bar
created in Martinez v. Ryan, 566 U.S. 1 (2012), applies to [petitioner’s] claims.”  2014 WL
1494024 at *2.  While it did agree to “exclude from the hearing evidence on any claim where
the state court record is fully adequate to resolve it,” id. at *6, the district court denied the
state’s request with respect to any claims that may not have been fully developed in state court
due to the failure of state habeas counsel.  The district court explained:  

Because the threshold standard for the exception is so low, see Martinez, 132
S.Ct. at 1319 (citing COA standard in Miller-El v. Cockrell, 537 U.S. 322
(2003)), the stakes in this death-penalty case are so high, and the resolution
of issues may turn on a matter of degree, e.g., how much missed mitigating
evidence is enough, the Court is unwilling to deny petitioner a meaningful
opportunity to prove that a claim comes within the exception where there is
a reasonable possibility that he could do so, and where valid questions exist
regarding the adequacy of the record regarding such claim.  See Trevino, 133
S.Ct. at 1918-21 (regarding the importance of allowing a meaningful
opportunity to develop evidence that trial counsel was ineffective).

2014 WL 1494024 at *10.  See also Braziel v. Stephens, 2014 WL 1494081 (N.D. Texas,
April 15, 2014) (same).  

118) Weber v. Sinclair, 2014 WL 1671508 (W.D. Wash. Apr. 28, 2014), aff’d, 679 Fed.Appx.
639 (9th Cir 2017).  In this Washington second degree murder case, the district court found
that petitioner had satisfied Martinez v. Ryan, 566 U.S. 1 (2012), and granted an evidentiary
hearing on his ineffective assistance of trial counsel claims.  After his first state post-
conviction challenge was denied, and his second one was dismissed as untimely, petitioner
sought federal habeas relief.  Although the magistrate rejected his attempt to overcome his
procedural defaults by showing actual innocence, the district court accepted petitioner’s
proposal – raised for the first time in his objections to the report and recommendation – to
apply Martinez.  With little discussion of the facts, the court determined that petitioner’s
defaulted ineffective assistance of trial counsel claims were “substantial” because, “[b]ased
on petitioner’s list of alleged pre-trial and trial errors, ... ‘reasonable jurists could debate’
whether petitioner’s trial-counsel performed deficiently ... [and] whether the ‘decision reached
would reasonably likely have been different absent the errors.’” 2014 WL 1671508 at *7.  The
court further explained that petitioner had not been represented during his first state post-
conviction proceeding, which “was the initial review for his ineffective assistance of counsel
claims.” Id.  Finally, the court determined that although Washington does not require
ineffective assistance of trial counsel claims to be raised in post-conviction proceedings (but
has identified such proceedings as the “appropriate” means of reviewing evidence outside the
record), petitioner did not have a meaningful opportunity to present all but one of his claims
on direct appeal because they relied upon evidence outside the record (the lone exception
being a record-based failure-to-object claim).  In light of these determinations, the court set
an evidentiary hearing to facilitate merits review of petitioner’s claims for relief.

119) Elder v. Clarke, 2014 WL 4407563 (W.D.Va. Sept. 8, 2014).  In this Virginia forcible
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sodomy and aggravated sexual assault, the district court held that petitioner could overcome
the procedural default of his claim that counsel was ineffective for failing to follow through
with an opportunity to pursue a belated direct appeal secured through a successful state habeas
proceeding. Following his conviction and sentencing, petitioner’s original trial counsel failed
to carry out his request to file a notice of appeal, and the time for appellate review expired. 
Petitioner then retained state habeas counsel and sought relief on the ground (among others)
that trial counsel had been ineffective for failing to pursue a direct appeal.  The state habeas
court granted relief in the form of authorizing a belated direct appeal, and state habeas counsel
remained on the case to handle that proceeding.  Although he filed a notice of appeal, and
later a request for an extension of time, counsel did not follow through with the appeal itself,
and did not notify petitioner of the appellate court’s subsequent dismissal of the action. 
Petitioner and his wife made several attempts to contact the attorney, but received no word
until approximately four months after the appeal was dismissed, at which time counsel sent
an email declaring that he no longer represented petitioner and that the appeal had been
denied.  Petitioner then filed a bar complaint and requested a copy of the attorney’s file, which
arrived approximately five months later and revealed that the appeal had been dismissed, not
denied.  In response, petitioner filed a second bar complaint (which led to a public reprimand)
and a pro se state habeas corpus petition, in which he requested a second belated appeal on
the ground that prior counsel had been ineffective for failing to pursue the first one.  The
Virginia Supreme Court dismissed the habeas petition as time barred and petitioner proceeded
to federal court with a § 2254 petition.  The state opposed the petition on the grounds that it
was untimely, and that the ineffective assistance claim it asserted was procedurally barred and
meritless.

After determining that petitioner was entitled to equitable tolling, the district court
held that although his claim that his second attorney had been ineffective for failing to
complete the appeal was procedurally defaulted, he had shown cause and prejudice to
overcome the default.  Relying on Martinez v. Ryan, 566 U.S. 1 (2012), the district court
determined that petitioner “has a substantial defaulted claim” given that “[t]here is no
reasonable strategic basis for abandoning a direct appeal that the client wishes to pursue, and
the resulting prejudice to the client is presumed – through the loss of his statutory right to
appeal – whether or not his potential claims on appeal have merit.” 2014 WL 4407563 at *7
(citing Rose v. Flores-Ortega, 528 U.S. 470, 477 (2000), and Evitts v. Lucey, 469 U.S. 387,
394 (1985)).  The court explained that petitioner’s habeas petition in the Supreme Court of
Virginia – during which he was proceeding pro se – had been his first opportunity to raise his
ineffective assistance claim, and that prior counsel’s unprofessional conduct contributed to
the untimeliness of that effort.  “If these factors during Elder’s ‘initial-review collateral
proceeding [on this claim] do not establish cause to excuse the procedural default in a federal
habeas proceeding,’” the court explained, “‘no court will review’ [his] substantial
constitutional claim, which is the very injustice Martinez seeks to eliminate.  Id. (quoting
Martinez, 132 S.Ct. at 1316).     

120) Neal v. Wolfenbarger, 57 F.Supp.3d 804 (E.D.Mich. 2014).  In this Michigan carjacking,
assault, armed robbery, and unlawful possession of a firearm case, the district court rejected
the state’s contention that petitioner’s claim that he was denied the right to counsel at a
critical stage was procedurally barred.  The issue arose out of trial counsel’s failure to object
when the judge left petitioner’s bench trial to look at an inmate in the nearby lock-up as part
of his evaluation of the defense’s claim of mistaken identification.  When petitioner sought
review of the resulting right to counsel claim on direct appeal, the state court noted the
absence of a contemporaneous objection, reviewed the claim only for “plain error,” and
affirmed.  
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The federal district court began by establishing that “[t]he procedural rule in question
in this case ... is the requirement that a defendant object to the denial of counsel in order to
preserve the claim for appellate review.”  57 F.Supp.3d at 813.  The court then examined
Michigan law and determined that although the contemporaneous objection rule was “firmly
established and regularly followed in the Michigan courts as to certain claims (...), [it] was
not firmly established or regularly followed with respect to limited non-preserved structural
errors such as the denial of counsel at the time of [petitioner’s] trial.” Id.  Rather, pursuant to
People v. Duncan, 610 N.W.2d 551 (2000), which “was decided six years before [petitioner’s]
trial and has not been overruled, abrogated, or otherwise invalidated,” the “Michigan courts
continue to endorse the view that automatic reversal results from a structural error.” Id. at 814. 
Because petitioner’s right to counsel claim was in that category, the district court concluded
that merits review was not procedurally barred.

121) Barnett v. Roper, 2016 WL 278861 (E.D. Mo. Jan. 22, 2016).  In this Missouri capital case,
the district court denied the state’s motion to alter or amend an earlier judgment finding cause
to overcome procedural default under Martinez v. Ryan, 566 U.S. 1 (2012), and granting
penalty phase relief on a defaulted claim that trial counsel was ineffective for failing to offer
mitigating evidence.  Petitioner was convicted and sentenced to death in 1997.  State
post-conviction counsel investigated and developed extensive, previously unpresented
mitigating evidence, including petitioner’s family’s history of substance abuse, his mother’s
prenatal alcohol abuse and lack of prenatal care, a family history of mental illness, and the
effects these factors had on petitioner’s development.  However, post-conviction counsel
failed to file a formal, responsive motion to the state’s motion to dismiss, which led to denial
of petitioner’s claims for relief without an evidentiary hearing. 

The federal district court initially denied habeas relief on all claims – including the
penalty phase ineffective assistance claim, which was found to be procedurally barred – in
2006.  After extensive post-Martinez litigation, however, the district court granted an
evidentiary hearing and concluded, after nine days of testimony, that petitioner had made the
required showing of “extraordinary circumstances” warranting relief under Rule 60(b)(6). 
The district court concluded that trial counsel was ineffective for failing to present extensive
mitigating evidence, and post-conviction counsel’s ineffective failure to properly respond to
the motion to dismiss established cause to overcome the procedural bar and permit resolution
of the merits.  In this opinion, the district court rejected the state’s array of arguments seeking
alteration or amendment of the judgment, including:  that the district court’s decision implied
that any deficient pleading in state court is a product of ineffective assistance; that the district
court’s conclusion that post-conviction counsel’s performance was deficient because the
default could easily have been avoided was a novel proposition without precedent; that the
district court’s ruling “opens the floodgates” for any prisoners whose counsel did not submit
proper state court pleadings; that post-conviction counsel’s failure to respond to the motion
to dismiss was not the reason the Missouri Supreme Court imposed a procedural bar; and that
post-conviction counsel performed within the wide range of reasonableness allowed under
Strickland. 

122) McLaughlin v. Steele, 173 F.Supp.3d 855, 871 (E.D. Mo. 2016).  Before granting relief on
petitioner’s claim that trial could was ineffective for failing to investigate the background of
a key defense mental health witness, the district court noted that the claim was defaulted
because it had not been presented in state post-conviction proceedings, and held that post-
conviction counsel’s inadequate representation constituted “cause” for the default.  The
underlying claim concerned trial counsel’s failure to conduct an adequate investigation into
Dr. Keith Caruso, a psychiatrist counsel intended to call during the penalty phase.  While the
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jury was deliberating during the guilt phase, Dr. Caruso informed trial counsel of professional
misconduct during medical school that exposed him to serious impeachment.  Based on this
information, trial counsel decided not to call Dr. Caruso to testify, leaving petitioner with no
mitigation evidence from a mental-health professional who had examined him as an adult or
who could testify about his mental state at the time of the crime.   In an evidentiary hearing
before the federal court, state post-conviction counsel testified that they became aware of this
issue almost immediately, divided the various claims for relief among themselves for briefing,
and then combined their sections into a single brief from which the claim regarding Dr.
Caruso was inexplicably omitted.  “It was undisputed that no one caught the omission until
after the brief had been submitted.”

123) Hollis v. Lamb, 2016 WL 6217089 (N.D. Ill. Oct. 25, 2016).  The district court rejected the
state’s contention that petitioner’s ineffective assistance of trial counsel claims were
procedurally defaulted because they had not been properly presented to the Illinois Appellate
Court on appeal from the denial of state post-conviction relief.  The court explained:

Hollis did everything he could to assert his ineffective assistance claims
before the Illinois Appellate Court and the Illinois Supreme Court. When
Hollis’s appointed counsel declined to argue these claims, Hollis moved to
discharge his appointed counsel and file a pro se brief in order to assert the
claims himself. He filed multiple supplemental pro se briefs and motions for
reconsideration in an effort to prevent the claims from being procedurally
defaulted, and the Illinois Appellate Court repeatedly rejected these efforts.
The exhaustion provision under 28 U.S.C. § 2254 requires “only that state
prisoners give state courts a fair opportunity to act on their claims.”
O'Sullivan v. Boerckel, 526 U.S. 838, 844 (1999). The Illinois Appellate
Court had multiple opportunities to address the merits of Hollis’s claims and
chose not to do so.

2016 WL 6217089 at *5.  The district court went on to reject the state’s further assertion that
the state appellate court’s refusal to consider petitioner’s claims “relied on an Illinois rule
against hybrid representation,” explaining that the rule was not “adequate” to bar federal
review because the state courts “have frequently considered briefs filed both pro se and by
counsel.”  Id. 

124) Garner v. Lee, 2016 WL 7223335 (E.D.N.Y. Dec. 13, 2016).  Before granting relief on
petitioner’s ineffective assistance of trial counsel claim in this New York attempted murder
case, the district court rejected the state’s contention that the claim was procedurally barred. 
While the state post-conviction court had remarked that petitioner’s claims were, “for the
most part, issues that could have been resolved by examining the record, and, therefore,
should have been determined on direct appeal,” it also addressed and denied the
ineffectiveness claim on its merits.  2016 WL 7223335 at *5.  In response to the state’s
procedural bar defense, the federal district court noted that the state court “did not expressly
rule that the entirety of Petitioner’s ineffective assistance claim could have been raised on
direct appeal,” and it was therefore “impossible to determine whether the County Court
‘clearly and expressly’ rested the entirety of its decision ... on adequate and independent State
grounds.” Id. at *6. 

125) Thomas v. Kelley, 2017 WL 1239148 (W.D. Ark. Mar. 31, 2017).  Before granting relief in
this Arkansas capital case, the district court held a hearing and determined that, pursuant to
Martinez v. Ryan, 566 U.S. 1 (2012), the inadequacy of state post-conviction counsel’s
representation provided “cause” to overcome the default of petitioner’s ineffective assistance
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of trial counsel claim.  Following the Eighth Circuit’s instructions in Sasser v. Hobbs, 735
F.3d 833, 853-54 (8th Cir. 2013), the district court examined whether state post-conviction
counsel failed to raise “potentially meritorious” ineffectiveness claims, and whether those
claims warranted relief, and answered both questions affirmatively.  In reaching those
conclusions, the court rejected the state’s contention that state post-conviction counsel had
not failed to raise petitioner’s claims because they were specifically included in his state court
application.  The district court explained that although “[t]he petition sets forth bare bones,
boilerplate allegations of ineffective assistance of trial counsel,” and “the evidence presented
at the hearing possibly skimmed the issues, the state court specifically noted that no evidence
was presented regarding those claims,” and therefore, post-conviction counsel “failed to
effectively raise the claims.” 2017 WL 1239148 at *19 (emphasis in original).  The district
court went on to determine that post-conviction counsel’s performance was inadequate
because they:  (1) performed very little, if any, review of trial counsel’s file; (2) failed to
request funding for an investigator or mitigation specialist; (3) did not consult with any
experts or interview any mitigation witnesses; and, (4) failed to conduct any timely or
meaningful interviews of trial counsel. See id. at *25 ((citing the ABA Guidelines for the
Appointment and Performance of Counsel in Death Penalty Cases, and expert testimony from
Sean O'Brien, and observing that, “under prevailing standards post-conviction counsel has the
same duties as trial counsel with respect to investigation and cannot rely on the previously
compiled record but must conduct a thorough independent investigation”).  Accordingly, the
court concluded that petitioner’s mitigation claim was not effectively raised during the state
post-conviction proceedings and petitioner was prejudiced as a result.

126) Carpenter v. Davis, 2017 WL 2021415 (N.D. Tex. May 12, 2017).  In this capital case, the
district court ordered an evidentiary hearing to address whether petitioner could overcome
procedural bars asserted by the State against several claims.  Petitioner was convicted and
sentenced to death in 1999;  in 2004, the district court stayed the federal proceedings to allow
exhaustion of a claim regarding newly discovered evidence that petitioner’s co-defendant
confessed to the murder;  in 2010, the court again stayed the proceedings to allow exhaustion
of a newly discovered Brady v. Maryland claim;  finally, in 2014, the district court again
stayed the federal proceedings in light of Martinez v. Ryan, 566 U.S. 1 (2012), and Trevino
v. Thaler, 133 S. Ct. 1911 (2013), to allow petitioner to attempt to exhaust new claims of
ineffective assistance of trial counsel that initial collateral counsel failed to raise.  Each time,
the state court held the claims were barred and refused to consider them.  

In light of those state court outcomes, the district court found it necessary to evaluate
the procedural bar issues, including petitioner’s ability to overcome any defaults, and to take
evidence to inform that evaluation.  See 2017 WL 2021415 at *2 (“Because both the claims
[petitioner] raises and the cause and prejudice asserted to excuse the procedural bar of such
claims depends on the resolution of disputed facts, an evidentiary hearing is warranted.”). 
With regard to the scope of the hearing, the court noted that even if § 2254(e)(2)’s restriction
on hearing availability applies to the merits of petitioner’s claims, “the court nevertheless
must make the threshold procedural determination of whether the exception to the procedural
bar applies and receive the evidence necessary to make that determination.” Id.  Consistent
with that observation, the court added that although the hearing was set for the specific
purpose of examining procedural bar issues, the district court stated that “the parties should
also come prepared to present evidence and argue the merits of the underlying claim.”  Id. at
*3; see also id. (“ The evidence required to show cause and prejudice to excuse the procedural
bar for the underlying Brady claim or that the claim of ineffective assistance of trial counsel
is substantial and, therefore, comes within the exception to the procedural bar created in
Martinez, will likely be much of the same evidence needed to prove the merits of the
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underlying claim.”).

127) Mendoza v. Holland, 2018 WL 540095 (N.D. Cal. Jan. 2018).  Before granting relief in this
California child sexual assault case, the district court observed that “[t]he AEDPA’s
deferential standard in 28 U.S.C. § 2254(d) does not apply when a court is determining
whether there was ineffective assistance of counsel for purposes of determining whether the
cause and prejudice standard is met. ...  Rather, the court independently determines whether
there was ineffective assistance of counsel, without any deference to the state court
determination on the claim for ineffective assistance of counsel.”  2018 WL 540095 at *16
(citing Visciotti v. Martel, 862 F.3d 749, 768 (9th Cir. 2016), cert. denied sub nom. Visciotti
v. Davis, 138 S.Ct. 1546 (2018)) (footnote omitted).  
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E. DISCOVERY ISSUES

COURT OF APPEALS CASES:
 
1) East v. Scott, 55 F.3d 996, 1001, 1004 (5th Cir. 1995). Petitioner was entitled to discovery

in connection with his claims that his due process rights were violated when family of victim
hired private prosecutor and in connection with his claim that prosecution withheld evidence
regarding criminal record of state's witnesses.

2) Teague v. Scott, 60 F.3d 1167, 1172 (5th Cir. 1995).  District court abused its discretion in
denying petitioner's motion for discovery in connection with his claim that trial counsel
erroneously advised him regarding maximum possible sentence.

3) Tony v. Gammon, 79 F.3d 693, 700 (8th Cir. 1996). Petitioner was entitled to discovery of
blood samples in custody of state to be tested in order to prove prejudice prong of his
ineffective assistance claim for failure to request blood samples; district court's denial of
discovery of these materials was abuse of discretion.

4) Calderon v. United States District Court for the Northern District of California, 98 F.3d
1102, 1106-07 (9th Cir. 1996), cert. denied sub nom. Nicolaus v. U.S. Dist. Court for the
Northern Dist. of California, 520 U.S. 1233 (1997). The Ninth Circuit issued a writ of
mandamus vacating district court’s order granting pre-petition discovery under Rule 6
because: (1) “a prisoner must outline factual allegations in a petition before the district court
will be able to determine the propriety of discovery;” (2) “any right to federal discovery
presupposes the presentation of an exhausted federal claim” and in this case petitioner had not
sought discovery from the state courts; (3) Rule 6 is limited to the discovery processes
available under the Federal Rules of Civil Procedure, which do not authorize pre-complaint
discovery; and (4) federal courts should not allow fishing expeditions. Petitioner’s argument
that the requirement of showing cause and prejudice when filing a successive habeas petition
counseled in favor of allowing pre-petition discovery was rejected as a “thinly veiled attempt
to justify fishing expeditions . . .”

5)  Jones v. Wood, 114 F.3d 1002, 1008 (9th Cir. 1997). The Ninth Circuit rejected the state’s
contention that habeas petitioners are only entitled to discovery “on issues that are to be
considered in an already-scheduled evidentiary hearing,” explaining instead that “discovery
is available to habeas petitioners at the discretion of the district court for good cause shown,
regardless of whether there is to be an evidentiary hearing.” In this case, the court held that
the requisite cause had been shown.

6) In re Pruett, 133 F.3d 275, 281 (4th Cir. 1997). The court granted the Commonwealth’s
petition for writ of mandamus and set aside the district court’s order granting pre-petition
discovery in a capital habeas case based upon a showing which was made ex parte. The court
explained:

Habeas Rule 6(a) establishes Civil Rules 26-37 as the outer boundary of the
extent and manner in which §2254 petitioners may conduct discovery. In
addition to the constraints of the Civil Rules, Habeas Rule 6(b) places a
significant restriction on habeas petitioners---that leave of court be obtained
before any discovery is conducted---that is not placed on non-habeas civil
litigants. Absent some provision, then, in the Civil Rules or elsewhere
permitting ex parte discovery, Habeas Rule 6(a) requires notice and an
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opportunity to be heard in opposition to a §2254 petitioner’s motion for
discovery.

The court did not reach the issue whether the district court’s authorization of pre-petition
discovery was proper.

7) Moore v. Gibson, 195 F.3d 1152, 1164-1165 (10th Cir. 1999), cert. denied, 530 U.S. 1208
(2000). Addressing petitioner’s contention that he was entitled to discovery in connection
with his claim that police planted crucial physical evidence used against him at his Oklahoma
capital trial, the court first found that the state court’s rejection of petitioner’s claim without
an evidentiary hearing despite its conclusion that the evidence supporting it “‘certainly
suggests that . . . police followed a somewhat unusual investigative procedure in this case’”
was unreasonable under §2254(d)(1).  The court went on to describe the record evidence
indicating that investigators may have planted numerous items of physical evidence in
petitioner’s home and car, and concluded that “petitioner’s allegations . . ., if proved, would
warrant habeas relief.” In light of this determination, the court further concluded that “the
district court abused its discretion in denying discovery,” and remanded “for limited discovery
on this one ground for habeas relief.” 

8) Murphy v. Johnson, 205 F.3d 809, 814 (5th Cir. 2000), cert. denied, 531 U.S. 957 (2000).
Describing the circumstances under which discovery is appropriate under Rule 6 of the Rules
Governing §2254 Cases, the court explained that in addition to establishing a prima facie
claim for relief, a petitioner must set forth factual allegations that are “specific, as opposed
to merely speculative.”  In this case, petitioner’s allegations were found to be “insufficient,”
“conclusory,” and “based purely on speculation,” and the denial of his request for discovery
was therefore upheld.

9) Isaacs v. Head, 300 F.3d 1232, 1249-1250 (11th Cir. 2002), cert. denied, 538 U.S. 988
(2003).  In this capital case, the Eleventh Circuit found that “the district court properly denied
[petitioner’s] request to conduct additional discovery concerning [his challenge to the opening
of his trial with a prayer given by the trial judge’s minister] because he neither exercised
sufficient diligence to satisfy the requirements of §2254(e)(2) nor showed ‘good cause’ as
required by Rule 6(a).” Petitioner had sought discovery as part of an attempt to reconstruct
the substance of the prayer, which had not been recorded by the court reporter.  The Eleventh
Circuit explained its agreement with the district court’s denial of this request as follows:

[Petitioner] was aware of the failure to record the prayer at least by the time
of his direct appeal. He had opportunities to reconstruct the contents of the
prayer both during the new trial proceedings, . . . and again when the Georgia
Supreme Court remanded the case to the trial court to permit the
reconstruction of another portion of the record. On both occasions he failed
to do so. [Petitioner] was also allowed to present evidence concerning the
contents of the invocation during state habeas proceedings, . . . Therefore, we
believe that any failure to reconstruct the contents of the prayer at this stage,
over 10 years after he became aware of the omission from the trial transcript,
must be attributed to [petitioner’s] lack of diligence during the state court
proceedings.

10) Drake v. Portuondo, 321 F.3d 338 (2nd Cir. 2003).  The Second Circuit vacated the district
court’s denial of relief in this New York murder case, and remanded for discovery and, if
necessary, an evidentiary hearing on petitioner’s claim that the prosecution knew or should
have known that its psychological expert provided perjured testimony.  At trial, petitioner
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admitted shooting into the car containing the two victims, but claimed he lacked intent to kill
because he thought the car, which was parked at the edge of a junk yard where petitioner
regularly went for target practice, was unoccupied.  To fill a conceded hole in its case on the
key issue of intent, the prosecution called Richard D. Walter as a surprise witness to offer
expert psychological testimony that petitioner likely suffered from “picquerism,” a condition
Walter claimed was characterized by violent sexual deviance.  Long after trial, it became
“clear that the expert’s qualifications were largely perjured, and that . . . ‘"picquerism[]’ is
referenced nowhere but in a true-crime paperback.” 321 F.3d at 340.  Noting that the state
courts summarily denied petitioner’s due process claim without granting a hearing, and
recognizing that the record was therefore insufficient to allow a federal court “to assess
whether the [state court’s] conclusion represented an unreasonable application of federal
law,” 321 F.3d at 345, the Second Circuit remanded to permit limited discovery on whether
the prosecution knew or should have known that its “expert” was a charlatan.

11) Hill v. Ozmint, 339 F.3d 187, 201 (4th Cir. 2003).  In this South Carolina capital case, the
Fourth Circuit upheld the district court’s refusal to authorize discovery of news media
videotapes of the courtroom in connection with petitioner’s Holbrook v. Flynn claim.  The
court explained:

To obtain authorization to conduct discovery, Hill is obliged to “make[ ] a
specific allegation that shows reason to believe that [he] may be able to
demonstrate that he is entitled to relief.”  Quesinberry v. Taylor, 162 F.3d
273, 279 (4th Cir.1998).  Hill has failed to make the required showing,
however, in that he has failed to provide any plausible indication that the
videotapes he seeks might demonstrate that he is entitled to relief under
Holbrook.  In particular, there is nothing in the record indicating that these
tapes may reveal a constitutionally inappropriate array of uniformed officers
in the courtroom during his trial.  Indeed, Hill acknowledges that it is unclear
what the video-tapes would establish.  At best, he asserts that one of them
might contain an image of the entire courtroom.  This assertion is entirely
speculative, however, in that there is no indication that the cameras taping
the trial ever panned the courtroom.

 
12) Pham v. Terhune, 400 F.3d 740, 743 (9th Cir. 2005).  The Ninth Circuit vacated the district

court’s order denying petitioner’s request for discovery of a criminalist’s lab notes in
connection with his Brady claim and remanded for further proceedings.  The district court’s
decision had been based on its erroneous belief that a state appellate court had previously
“upheld suppression of the lab notes,” and that the district court was therefore “required to
afford more stringent deference to the state appellate court.”  Correcting this misconception,
the Ninth Circuit explained that there was no state appellate court ruling upholding
suppression of the notes, and “[t]he district court thus erred in using the highly deferential
AEDPA standard in denying Pham’s Rule 6(a) discovery request.”  The court went on to find
that “[t]he laboratory notes are ‘essential’ to the full development of Pham’s Brady claim . .
. because they may well contain favorable, material information that would tend to exculpate
Pham by inculpating [another suspect].”

13) In re Lott, 424 F.3d 446 (6th Cir. 2005), cert. denied sub nom. Houk v. Lott, 547 U.S. 1092
(2006).  In this Ohio capital case in which the petitioner previously received authorization to
file a second or successive petition, a majority of the Sixth Circuit panel granted mandamus
relief from a district court discovery order authorizing the state to “depose and seek
production of documents from [petitioner’s] trial counsel” on the ground that  petitioner
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“‘implicitly waived the attorney-client and work product privileges to the extent necessary for
the Respondent to defend the actual innocence claim.’” 424 F.3d at 448.  The majority began
by determining that consideration of petitioner’s interlocutory request was “appropriate in this
case because if the discovery order stands, the petitioner will be damaged in a way that cannot
be corrected through the course of ordinary appeal.”  424 F.3d at 450.  On the merits, the
majority observed that “[t]here is no question that the attorney-client privilege remains
applicable in habeas proceedings,” and that Rule 6(a) of the Rules Governing §2254 Cases
and Federal Rule of Civil Procedure 26(b)(1) combine to establish that privileged material is
not subject to discovery. 424 F.3d at 452.  Recognizing that the district court had not
purported to find an exception to these rules, but instead held that, “through asserting a claim
of innocence, [petitioner] should be deemed to have ‘waived’ the privilege,” the majority went
on to conclude that nothing in the history of waiver jurisprudence, or in petitioner’s
allegations before the district court supported a finding of implied waiver.  424 F.3d at 452. 
The majority acknowledged that partial waivers are often implied to the extent necessary to
resolve claims of ineffective assistance of counsel, but found that, “[i]n this case, the district
court applies implied waiver in a completely new context.”  424 F.3d at 454.  The majority 
explained that neither of petitioner’s allegations – that he did not kill the decedent, and that
police invented his confession – “relate to what his attorney knew or did.”  424 F.3d at 454. 
“In essence,” the majority observed, “the district court  ruled that the attorney-client privilege
is simply not applicable in this peculiar, little area of the law where a habeas petitioner asserts
his actual innocence of the crime for which he was convicted.”  After explaining its
disagreement with Judge Boggs’ dissenting opinion that the district court’s order was
supported by Schlup v. Delo, 513 U.S. 298 (1995), the majority concluded as follows:  “There
is no way to affirm the district court’s ruling without abandoning centuries of jurisprudence
concerning the scope of the attorney-client privilege and endangering the full and frank
communication between clients and attorneys.”  424 F.3d at 456.

14) Williams v. Beard, 637 F.3d 195, 211 n. 14 (3rd Cir. 2011), cert. denied sub nom. Williams
v. Wetzel, 567 U.S. 952 (2012).  In a footnote to its opinion affirming the denial of relief in
this Pennsylvania capital case, the Third Circuit expressed its disagreement with the district
court’s application of § 2254(d) in analyzing whether to grant discovery that was previously
requested and denied by the state post-conviction court.  “Section 2254(d),” the court
explained, “applies only to a ‘substantive request for habeas relief’ and not a discovery
request.  Application of § 2254(d) to a habeas discovery request surely imposes an overly
stringent burden, one that a petitioner is unlikely to meet.” (quoting Fahy v. Horn, 516 F.3d
169, 180 (3rd Cir. 2008)).

15) Lee v. Glunt, 667 F.3d 397 (3rd Cir. 2012).  The Third Circuit remanded this Pennsylvania
arson-murder case for discovery and a possible evidentiary hearing on petitioner’s claim that
“his convictions are predicated on what new scientific evidence has proven to be
fundamentally unreliable expert testimony, in violation of due process.”  667 F.3d at 403. 
After explaining that petitioner’s fire expert required access to evidence from the crime scene
(which the state post-conviction court refused to permit), and that, according to petitioner’s
allegations, “his expert’s independent analysis will reveal that the fire expert testimony at his
trial was fundamentally unreliable,” the Third Circuit held that “the good cause standard” for
discovery had been satisfied. Id. at 405.  The court went on to determine that Cullen v.
Pinholster, 563 U.S. 170 (2011), would not prevent a federal evidentiary hearing because the
state courts had rejected petitioner’s claim only on the basis of state law, and that a hearing
was also permissible under § 2254(e)(2) because petitioner had been “diligent in his effort to
develop this claim in state court ....” Id. at 406.  The Third Circuit concluded by outlining the
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analysis to be undertaken by the district court when assessing petitioner’s entitlement to a
hearing:

Lee avers that his expert will conclude that there is no support for the
conclusion that the fire was intentionally set if he is given the opportunity to
analyze the fire scene evidence and apply the principles known through the
new developments in fire science to that physical evidence. These
allegations, if proven, set forth a prima facie case for granting Lee habeas
relief on his due process claim by showing that the admission of the
Commonwealth’s fire expert testimony undermined the fundamental fairness
of Lee’s entire trial because the testimony was premised on unreliable
science and was therefore itself unreliable. These factual allegations are not
contradicted by the existing record, not least because the Commonwealth has
not offered any evidence supporting the validity of the old methodology and
does not challenge the accuracy of [petitioner’s expert’s] affidavit, which
describes the developments in fire science since Lee’s trial and explains that
many of the scientific theories relied upon by the Commonwealth’s experts
have been refuted. Once Lee is granted discovery on remand, the District
Court will only then be able to determine whether the factual allegations
underlying Lee’s claims are refuted by the expanded record.

667 F.3d at 407.    
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E. DISCOVERY ISSUES

DISTRICT COURT CASES:

1) Cockrum v. Johnson, 917 F.Supp. 479, 482 (E.D. Tex. 1996). Habeas petitioner sought
protective order with regard to letters written to his daughter from prison and notes taken by
his mother concerning his family history; balancing petitioner's legitimate claims of privacy
against respondent's need for discovery, the court concluded the letters were protected from
discovery, but the family history notes, which were intended ultimately to be published as a
book, did not implicate sufficient privacy concerns to warrant protection.

2) United States ex rel. Brisbon v. Gilmore, 1997 WL 321862 at *2-3 (N.D. Ill. June 10, 1997).
In this capital case, the court granted petitioner additional discovery to allow him to attempt
to corroborate information already uncovered as a result of a previous discovery order
indicating that authorities provided inducements to prison inmates in exchange for false
inculpatory testimony at petitioner’s capital trial. 

3) Maxwell v. Gilmore, 37 F.Supp.2d 1078, 1095 (N.D. Ill. 1999).  The court granted discovery
and an evidentiary hearing on petitioner’s claim that the prosecution violated Brady v.
Maryland by failing to disclose evidence of systematic torture occurring in the detention unit
where petitioner was housed after his arrest, including evidence that two of the officers who
interrogated him had also been found to have beaten confessions out of other prisoners. With
regard to the applicability of §2254(e)(1)’s presumption of correctness to the state trial court’s
finding that petitioner had not been physically abused, the district court concluded that it need
not be applied “‘blindly, . . .’ if ‘the trial court never conducted an adequate hearing.’”
(quoting Porter v. Gramley, 112 F.3d 1308, 1316 (7th Cir.1997)).

4) United States ex rel. Pecoraro v. Page, 1998 WL 708856 at *3 (N.D. Ill. Sept. 21, 1998).
In this Illinois capital case, the court granted petitioner leave to conduct depositions of seven
witnesses in order to develop the facts underlying his Brady and Bagley claims, and his claims
of ineffective assistance of trial counsel. Discussing petitioner’s request, the court
“emphasize[d] that, on this discovery motion, petitioner is not required to prove the[] elements
[of his Brady claim], something he will be required to do when [the court] adjudicate[s] his
petition. Habeas Rule 6(a) and Harris [v. Nelson, 394 U.S. 286 (1960)] only require petitioner
to demonstrate that he may be entitled to relief if the facts are fully developed.” Order at 3
(emphasis in original). Elsewhere in the order, the court explained that establishing that
discovery is warranted “requires only a showing that petitioner’s claim could pass muster .
. . if the facts were fully developed,” and pointed out that, at least in connection with
petitioner’s Brady claim, discovery of evidence which “might lead to admissible evidence”
is permissible. Order at 7 (emphasis in original).

5) United States ex rel. Giangrande, 1999 WL 184184 (N.D. Ill. Mar. 29, 1999). The court
granted petitioner’s motion for discovery to permit him access to information generated in the
investigation of Illinois Judge Maloney, whose misconduct was the subject of the discovery
ruling in Bracy v. Gramley.

6) Orbe v. True, 201 F.Supp.2d 671, 680-681 (E.D. Va. 2002).  The court summed up its
rationale for denying petitioner’s motion for discovery in advance of the filing of his §2254
petition as follows:

[T]he inescapable fact is that prepetition discovery is neither specifically
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allowed nor contemplated by the Habeas Rules or the Federal Rules of Civil
Procedure.  Nor is McFarland [v. Scott] to the contrary;  that decision does
no more than define narrow exceptions to prepetition court action grounded
in the federal statute that grants a capital habeas petitioner the right to
counsel. * * *  It therefore seems clear . . . that federal district courts do not
have authority to order prepetition discovery in capital habeas cases.

7) Woods v. Blanks, 2004 WL 1918777 (N.D. Cal. Aug. 25, 2004).  The district court granted
petitioner’s discovery request for (1) his Central Office File maintained by the Board of
Prison Terms, (2) all documents from 1977 to 1979 provided to the Board explaining how to
apply the new sentencing laws, and (3) all decisions denying parole between April 15, 1974
and April 15, 1975 in support of his request for relief from the denial of parole on the grounds
that the parole board violated the Ex Post Facto Clause by utilizing new sentencing laws.

8) Marshall v. Beard, 2004 WL 1925141 (E.D. Pa. Aug. 27, 2004).  The district court granted
petitioner’s request for discovery, permitting access to any notes relating to race or gender and
jurors made during jury selection in his 1984 trial or 1990 penalty retrial after petitioner
presented evidence that the prosecutor struck African-Americans and females in a
disproportionate manner in support of his Batson claim.

9) Steward v. Grace, 362 F.Supp.2d 608, 621 (E.D. Pa. 2005).   In addition to granting an
evidentiary hearing in this non-capital murder case, the district court allowed petitioner’s
discovery request for the search warrant issued prior to trial for the extraction of his head hair,
which was used for comparison to a hair found at the crime scene.  The court noted that the
search warrant would be useful for determining whether a Brady violation had occurred and
“[u]nfortunately, the search warrant for [p]etitioner’s hair has not been included in the
extensive exhibit volumes submitted to the [c]ourt by [r]espondents.”

10) Lee v. United States, 2005 WL 1949441 (E.D. Pa. Aug. 15, 2005). In this §2255 challenge
to a firearms conviction, the district court ordered discovery on the limited issue of whether
petitioner’s prior state convictions, which were used to enhance sentencing of his federal
conviction, were un-counseled.

11) Gary v. Terry, 2005 WL 3534761 (M.D. Ga. Dec. 23, 2005).  In this Georgia capital case,
the district court granted petitioner’s motion for discovery relating to a bite mark impression,
and his request for funds for expert evaluation of the bite mark evidence.  Petitioner did not
learn that an impression or cast had been made of the bite mark found on a victim’s left breast
until his state post-conviction proceedings.  Information regarding the bite mark and the
state’s consultation with expert odontologists was revealed during state habeas proceedings;
however, the actual impression could not be located during the proceedings.  On federal
habeas review, the federal court issued subpoenas and held hearings in 2003 attempting to
locate the impression, but none of the witnesses knew of its location; therefore, the court
denied the habeas petition in September 2005, but granted a COA.  When petitioner’s attorney
received a call on November 9, 2005 stating that the coroner had located the impression, the
Eleventh Circuit Court of Appeals remanded the case to the district court for further
proceedings.  The district court held that although it previously held that petitioner was not
diligent in his development of facts to support his claim that the state intentionally destroyed
the impression, this holding was not the equivalent of finding that petitioner was not diligent
in his attempts to find the bite mark impression itself.  The court went on to hold that
petitioner had diligently pursued his attempt to locate the impression by requesting it during
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the proceeding, by questioning the prosecutors, and by interviewing the state’s forensic
odontologist and dentist.  Therefore, the court concluded that the AEDPA would not bar
discovery, and the court next examined pre-AEDPA law to determine if discovery were
warranted.  Citing Harris v. Nelson, 394 U.S. 286 (1969) and Rule 6(a), the court held that
a petitioner establishes good cause for discovery if specific allegations provide reason to
believe that petitioner may be able to demonstrate that he is entitled to relief if the facts are
fully developed.  Here, the bite mark impression is relevant to petitioner’s claim that the state
suppressed exculpatory evidence and that the trial court erred in denying funds for an
adequate defense.  Finally, the court held that petitioner had established that the proposed
expert was reasonably necessary.

12) Bishop v. Hall, 2008 WL 5102901 (M.D. Ga. Dec. 1, 2008).  Petitioner sought discovery and
funding under 18 U.S.C. § 3599(f) to develop Brady and ineffective assistance of counsel
claims in this Georgia capital case.  The court found petitioner had been diligent in state court
in searching for the witnesses he now sought to locate, and proceeded to consider whether he
had shown the investigative services reasonably necessary as well as good cause to interview
the individuals under section 3599(f).  2008 WL 5102901 at 6.  The first witness petitioner
sought to interview was a jailhouse snitch who testified that in his presence petitioner
confessed to the murder.  The district court determined that petitioner had established good
cause in an attempt to overcome procedural default of his Brady claim and that an investigator
was reasonably necessary to locate and interview the witness; the court limited the discovery
to “the issue of whether [the witness] received any type of deal or leniency from the
prosecution or State in exchange for his testimony against Petitioner.”  Id. at 7.   Petitioner
also sought investigative funds to interview a state’s penalty phase witness who testified that
petitioner threatened him and “bragged about having a body buried behind his house” on the
weekend before the murder in question occurred.  Petitioner offered an affidavit signed by the
witness stating that he had been pressured to testify falsely out of concern for then-pending
charges against him.  Again finding that suppression of a deal would constitute cause excusing
the default, the district court also found an investigator was reasonably necessary.  Id.  The
court denied petitioner’s request for Rule 6(a) discovery seeking physical evidence for DNA
testing, reasoning that petitioner had not diligently pursued testing in state court because, after
the state court directed that discovery of the physical evidence should, according to state
process, be directed to the sheriff’s office, petitioner never followed through.  Id.

13) Pizzuto v. Hardison, 2008 WL 5115054 (D. Idaho Dec. 4, 2008). Reviewing the Idaho
Supreme Court’s determination that petitioner had not made a prima facie showing of mental
retardation, the district court began by noting that “while [2254(e)(2)] does not speak directly
to requests for civil discovery, the statute must be taken into consideration when a petitioner
asks for permission to engage in discovery on the merits . . . because it would be futile to
allow the petitioner to obtain new material in discovery that ultimately cannot be presented.” 
2008 WL 5115054 at *4.  Recognizing that petitioner had moved for neuropsychiatric testing
and requested an evidentiary hearing in state court, the court found that petitioner had been
diligent and, therefore, that section 2254(e)(2) did not bar federal fact development.  Id. at *5. 
 As to whether petitioner established “good cause” under Rule 6, the court found the question
“close, particularly with respect to Pizzuto’s general intellectual functioning prior to age 18,”
but concluded that (a) one partial IQ score near the Idaho statute’s cutoff, (b) “documents and
affidavits that if credited could show serious deficits in his adaptive functioning during his
formative years,” and (c) a neuropsychologist’s opinion that petitioner had mental retardation,
“raise[d] enough of a concern in the Court’s mind to permit a limited further inquiry ....”  Id.
at *6.  Accordingly, the court authorized access to a mental health expert, additional
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neuropsychiatric testing, and discovery of prison records.  The court reserved ruling on an
evidentiary hearing, pending an offer of proof and briefing by the parties following the
preliminary discovery.  Id. 

14) Shank v. Mitchell, 2009 WL 3210350 (S.D.Ohio Sept. 30, 2009). In this next friend habeas
case, the district court granted Rule 6 discovery, allowing habeas counsel to depose trial
counsel on ineffectiveness claims involving the failure to challenge DNA evidence despite
receiving funds to do so, the failure to call a known alibi witness, and the failure to fully
prepare a mitigation case for sentencing. “To satisfy the ‘good cause’ standard for discovery,”
the court explained, “petitioner must demonstrate that the facts, if more fully developed,
would entitle him to relief [under § 2254(d)].” 2009 WL 3210350 at *3.  Finding no evidence
in the state court record “about whether, or to what extent, counsel’s decision not to present
testimony from an expert [DNA] witness was informed by any investigation,” the court noted
that “without any evidence in the record about the level of investigation that supported
counsel’s decision not to present testimony from a defense expert [on DNA], it is difficult for
the Court to determine whether counsel’s decision was a tactical one that should not be
second-guessed.” 2009 WL 3210350 at *4. The court reasoned that “[i]f a defense expert
could have, at a bare minimum, called into question [the DNA lab’s] credibility or
methodology, that may have been enough to sway the jury to assign the DNA evidence less
weight.” Id. at *4. Similarly, with respect to the alibi witness, the district court found “that
the record contains no affidavits or testimony from trial counsel about their decisions, actions
and omissions ....  Thus, there is no evidence in the record from which to determine whether,
or to what extent, defense counsel investigated [the] potential alibi witness.” Id. at *5. Based
on the lack of clarity in the record and the significance of the DNA evidence to the capital
case (identity was an issue at trial), the court determined that it was better to “err on the side
of gathering too much information rather than too little,” and finding petitioner had alleged
facts which if established would entitle him to relief, the court granted the motion to depose
trial counsel. Id. at *4, 5. The court also granted petitioner’s request to depose trial counsel
regarding the mitigation investigation, id. at *7, but denied discovery on a Brady claim that
was procedurally defaulted in state court and which merely faulted the state for failing to
timely turn over petitioner’s own medical and school records, id. at *7-8.

 
15) Simmons v. Simpson, 2009 WL 4799424 at *4 (W.D. Ky. Dec. 10, 2009). After rejecting

the state courts’ determination that petitioner’s Batson claim was procedurally defaulted, the
district court granted discovery in this Kentucky capital case. The court acknowledged that
“Simmons by no fault of his own was never permitted an opportunity to conduct discovery
in the state courts related to his Batson challenge, and to date no Batson hearing has ever been
conducted to examine his claim.” In light of the “percentage of African-American venire
panelists that were stricken by the prosecution as well as the instructions contained in the
manual made available to prosecutors during the relevant time period,” the court held that
Simmons had shown good cause for discovery.

16) Pizzuto v. Hardison, 2010 WL 1651670 (D. Idaho April 20, 2010). In anticipation of an
evidentiary hearing on petitioner’s Atkins claim, the district court ruled against Pizzuto in a
discovery dispute. At issue were two records that the state alleged Pizzuto withheld. Both
contained data and lab results that Pizzuto and at least one of his experts relied on in state or
federal post-conviction proceedings. 2010 WL 1651670 at *1, 4. Pizzuto argued the records
were not discoverable because the experts who generated or relied on the data and lab results,
while retained previously by Pizzuto, were not designated as testifying experts in the federal
habeas proceeding. Pizzuto, therefore, claimed a “trial preparation” privilege under FRCP
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Rule 26(b)(4)(B), id. at 1, arguing that “previous reliance on the experts in state and federal
court is akin to the limited disclosure of a consultant’s opinion in preliminary matters in
regular civil litigation,” id. at *4. The district court was not persuaded. Viewing the
evidentiary hearing as “but the most recent stop in an otherwise lengthy journey during which
[Pizzuto] has sought collateral relief from his death sentence, often relying to a large degree
on mental health evidence,” the court concluded that “reliance on the experts’ declarations
and affidavits in state and federal court to seek relief based on alleged deficiencies in his
mental functioning, including mental retardation, precludes [Pizzuto] from now using Rule
26(b)(4)(B) as a shield to prevent disclosure of the material upon which their opinions are
based.” Id.

17) Conway v. Houk, 2011 WL 2119373 (S.D. Ohio May 26, 2011).  In this Ohio capital case,
the district court rejected the state’s argument, asserted on the basis of Cullen v. Pinholster,
563 U.S. 170 (2011), that “if the Court lacks the authority to consider evidence to which the
state courts were not privy, then the Court necessarily lacks authority to grant any motion for
leave to conduct discovery.” 2011 WL 2119373 at *2. Agreeing with petitioner, the court held
that “Pinholster did not, strictly speaking, alter or even speak to the standards governing
discovery set forth in Rule 6 of the Rules Governing Section 2254 Cases and Bracy v.
Gramley, 520 U.S. 899 (1997) .... That is reason enough to refrain from invoking Pinholster’s
restrictions at the discovery phase.”  Id. at *3.  The court also noted the possibility that it
would find § 2254(d) satisfied “independent of the new evidence and based solely on the
evidence before the state court.”  Id.  In such circumstances, the court explained, “a federal
court may consider additional evidence to determine whether habeas corpus relief should
issue.”  Id. (citing Skipwith v. McNeil, 2011 WL 1598829 (S.D. Fla. April 28, 2011); Hearn
v. Ryan, 2011 WL 1526912 (D. Ariz. April 21, 2011)).  The court further observed that it
would be permitted to consider additional facts if petitioner successfully obtained a stay of
the habeas proceedings and returned to state court to exhaust additional claims based on facts
uncovered in discovery.  Id. (“Without expressing an opinion on the propriety of such a
procedure, the Court notes that, should Petitioner exhaust additional claims based on new
facts in the state courts, then Pinholster would not preclude this Court’s consideration of
those facts”).  Finally, the district court suggested that petitioner’s case was distinguishable
from other cases in which courts had “strictly applied Pinholster,” noting that those courts
“were squarely presented with the issue of admissibility of evidence not before the state
courts.”  Id. at *4 (citing Atkins v. Clarke, 2011 WL 1419127, at *1 (1st Cir. April 13, 2011);
Jackson v. Kelly, 2011 WL 1534571, at *6 (4th Cir. April 25, 2011); Carter v. Secretary,
Dept. of Corrections, 2011 WL 1842885, at *1 (M.D. Fla. May 16, 2011); U.S. ex rel. Brady
v. Hardy, 2011 WL 1575662, at *2 (N.D. Ill. April 25, 2011)).  The court went on to grant
petitioner’s motion for leave to file a second motion for discovery, concluding: 

[b]ecause the filing of a second motion for discovery is restricted neither by
the local rules of this Court nor the Federal Rules of Civil Procedure, the
Court finds Petitioner’s motion for leave to file a second motion for
discovery to be well taken.  Moreover, the Court concludes that its discretion
is better exercised in not foreclosing at this stage the possibility of discovery. 
Were the Court to permit discovery only after it appears that Pinholster
would not bar consideration of new evidence, the Court would be adding
months of delay to the proceedings, a result that could be avoided by simply
permitting discovery that otherwise appears to be warranted under Rule 6. 
The Court recognizes the downside of its position – namely the possibility
that the time and money will be expended in the discovery of evidence that
this Court might never consider.  That is a risk the Court is willing to take. 
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In a death penalty habeas corpus case, the Court prefers to err on the side of
gathering too much information rather than too little. 

Id.  

18) Monroe v. Warden, Ohio State Penitentiary, 2012 WL 4342890 at *10 (S.D. Ohio Sept. 21,
2012).  In this Ohio capital case, the federal magistrate granted petitioner’s motion to depose
and subpoena the files of his trial counsel, mitigation specialist, a defense mental health
expert, and appellate counsel over respondent’s objection that Cullen v. Pinholster, 563 U.S.
170 (2011), precluded it because petitioner’s claims were decided on the merits in the state
court.  The magistrate explained: 

While Pinholster does not permit this Court to consider extra-record
evidence in deciding the § 2254(d)(1) question, it does not dictate the order
in which that question must be considered in a habeas case and, as
[petitioner] points out, does not discuss habeas discovery at all.  The
deposition discovery of the trial attorneys is clearly relevant to the claims
that they were ineffective. ... This case was tried in 2002 and the likelihood
that witnesses’ memories will fade if discovery is further delayed is great. 
Even if the Court does not yet know whether it will be able to consider the
evidence generated by the depositions, prudence in the preservation of
evidence suggests strongly that the evidence be taken now so that it is not
lost forever.

19) High v. Nevens, 2013 WL 1292694 (D.Nev. March 29, 2013).  The district court granted
petitioner’s request for discovery in this Nevada kidnapping and child sexual assault case over
over the state’s objections that:  (1) Pinholster precludes discovery with regard to any claim
a petitioner alleges is exhausted; (2) Pinholster bars a petitioner from relying on evidence not
presented to the state courts in seeking to establish good cause for the discovery itself; (3) a
petitioner seeking leave to conduct habeas discovery must also demonstrate that the discovery
sought would not ultimately be precluded from consideration by Pinholster; (4) discovery is
precluded whenever a respondent challenges the exhaustion of a claim; and, (5) a petitioner
seeking discovery must show that the discovery would not render the claim, if otherwise
exhausted, unexhausted by fundamentally altering the claim.  In rejecting this highly
restrictive set of threshold considerations, the district court explained that it would “not
necessarily decide every potential procedural and merits issue in the case before it permits
discovery of facts that may more fully inform its consideration of at least some of [the] issues
later in the case.”  2013 WL 1292694 at *6.

20) Pike v. Johnson, 2013 WL 2457718 (E.D. Tenn. June 6, 2013).  In this Tennessee capital
case, the district court found that petitioner had shown good cause for discovery regarding her
former trial attorney’s practice of overbilling in cases where he was appointed to represent
indigent criminal defendants, which was relevant to petitioner’s conflict of interest claim.  In
so holding, the court rejected the state’s contention that discovery was precluded by Cullen
v. Pinholster, 563 U.S. 170 (2011), explaining that although that decision “limits the scope
of review under § 2254(d)(1), it says nothing about the court’s discretion to allow discovery.” 
2013 WL 2457718 at *3 (citing High v. Nevens, 2013 WL 1292694, at *4 (D.Nev. March 29,
2013); Williams v. Houk, 2012 WL 6607008, at *4 (N.D. Ohio Dec. 18, 2012); Monroe v.
Warden, 2012 WL 4342890, at *10 (S.D. Ohio, Sept. 21, 2012); and Conway v. Houk, 2011
WL 2119373, at *3 (S.D. Ohio, May 26, 2011)).  Quoting the Williams order, the district court
observed that the “United States Court of Appeals for the Sixth Circuit has offered ‘no clear
guidance ... regarding how Pinholster applies to the availability of discovery in federal habeas
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proceedings.’” Id. The district court further noted with approval that, in Williams, the
Northern District of Ohio had found “‘that its discretion is better exercised in not foreclosing
at this stage the possibility of discovery.’” Id. at *4 (quoting Williams, 2012 WL 6607008, at
*4)). 

21) Lee v. Humphrey, 2013 WL 4482461 (S.D. Ga. Aug. 20, 2013).  The district court granted
petitioner’s request for discovery in connection with his Brady v. Maryland  claim in this
Georgia capital case.  Petitioner was convicted of armed robbery and murder and sentenced
to death.  In state habeas, he alleged that the state withheld material impeachment evidence
relevant to sentencing, and supported the claim with affidavits from two witnesses who were
with him on the night of the crime and described him as being in a drug-induced frenzy and
out-of-control.  The witnesses stated that they provided this information to law enforcement
officials, but petitioner’s trial counsel provided an affidavit stating that this information was
never disclosed.  Petitioner also sought discovery of items in the prosecution’s file, and the
district attorney submitted some materials for in camera review.  Rather than proceeding with
that review, however, the state habeas court instead – and without written analysis – declared
that petitioner’s claim was procedurally defaulted.  Petitioner later sought federal habeas relief
and requested discovery.  The district court found that petitioner’s affidavits contained
“specific allegations” that provided “more than mere speculation,” which, if fully developed,
could demonstrate entitlement to relief.  2013 WL 4482461 at *5.  Accordingly, the court
found that petitioner had established good cause for his request.  The court further determined
that petitioner had exercised due diligence because he sought this discovery in state court.  
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F. TEAGUE V. LANE ISSUES

COURT OF APPEALS CASES:

1) Love v. Johnson, 57 F.3d 1305, 1315 (4th Cir. 1995).  State's contention that petitioner's
claim that he was denied due process as a result of state trial judge's failure to review
prosecutor's file in camera for exculpatory material was a new rule barred by Teague "borders
on the frivolous;" petitioner's claim was based on Supreme Court precedent firmly established
two years prior to his state court trial.

2) Clak v. United States, 59 F.3d 296, 302 (2d Cir. 1995).  Petitioner's conflict of interest claim
did not involve a new rule under Teague; rather it was based on Supreme Court precedent
which predated petitioner's trial.

3) Snook v. Wood, 89 F.3d 605, 613 (9th Cir. 1996).  Requirement that defendant make a
knowing and intelligent waiver of right to counsel on the record was not a new rule as applied
to petitioner’s case where petitioner’s conviction became final in 1979 because the standard
had been set forth by the Supreme Court in Faretta in 1975; district court’s grant of relief was
therefore not in violation of Teague’s nonretroactivity principle. 

4) O'Dell v. Netherland, 95 F.3d 1214, 1223-1237 (4th Cir. 1996) (en banc), aff’d, 521 U.S.
151 (1997).  Simmons does not apply retroactively. The new rule analysis asks the same
question as does the qualified immunity analysis--whether a contrary decision would have
been "objectively unreasonable."  Although Gardner and Skipper provide some support for
petitioner, Ramos runs contrary to Simmons.  In Ramos, the Court had held that the state could
determine if information concerning parole should be considered. The court also overruled
its prior decisions in Ostrander v. Green, 46 F.3d 347 (4th Cir. 1995), and Turner v.
Williams, 35 F.3d 872, 874 (4th Cir. 1994), cert. denied sub nom. Turner v. Jabe, 514 U.S.
1017 (1995).

5) Fern v. Gramley, 99 F.3d 255, 256 (7th Cir. 1996).  The court held that its decision in
Castellanos v. United States, 26 F.3d 717 (7th Cir. 1994), did not announce a new rule, but
was compelled by Supreme Court decisions in existence since 1988. See 99 F.3d at 257-58.
Castellanos held that “[i]f the defendant told his lawyer to appeal, and the lawyer dropped the
ball, then the defendant has been deprived, not of effective assistance of counsel, but of any
assistance of counsel on appeal. Abandonment is a per se violation of the sixth amendment.”
99 F.3d at 256 (quoting Castellanos, 26 F.3d at 718).

6) Bassett v. Singletary, 105 F.3d 1385, 1387-88 (11th Cir. 1997).  The court held that Minnick
v. Mississippi, 498 U.S. 146 (1990), which held that custodial interrogation must stop when
suspect requests counsel and police may not reinstitute interrogation without counsel being
present, announced a new rule of constitutional law not applicable to cases which became
final before its announcement.

7) United States v. McPhail, 112 F.3d 197, 199 (5th Cir. 1997).  The Fifth Circuit held that the
Supreme Court’s decision in Bailey v. United States, 516 U.S. 137 (1995) was a “substantive,
non-constitutional decision concerning the reach of a federal statute [which] . . . does not
present a new rule of criminal procedure, and therefore does not implicate the retroactivity
analysis set forth in Teague . . ..” Thus, Bailey “applies retroactively to cases on collateral
review.”
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8) Gretzler v. Stewart, 112 F.3d 992, 999 (9th Cir. 1997), cert. denied, 522 U.S. 1081 (1998).
The court held that Ake v. Oklahoma, 470 U.S. 68 (1985) announced a new rule that could not
be applied to cases that became final before it was decided. Quoting its decision in Harris v.
Vasquez, 949 F.2d 1497, 1518 (9th Cir. 1991), the Ninth Circuit explained that, “‘without Ake,
a state court had no reason to conclude that a criminal defendant had a constitutional right to
state-funded psychiatric assistance at any stage of a criminal proceeding.’” The court also
determined that Ake did not fall within either of Teague’s exceptions.

9) United States v. Shunk, 113 F.3d 31 (5th Cir. 1997).  The court held that the Supreme
Court’s decision in United States v. Gaudin, 515 U.S. 506 (1995), announced a new rule of
constitutional law for Teague purposes. Gaudin held that “because materiality was an element
of the crime of making false statements in a matter within the jurisdiction of a federal agency,
18 U.S.C. §1001, a defendant was entitled to have a jury decide whether the government had
proved that element beyond a reasonable doubt.” 113 F.3d at 34. The court rejected
petitioners’ contentions that Gaudin announced a rule of substantive law, as opposed to
criminal procedure and that Gaudin’s rule fit within the second Teague exception. Therefore,
because petitioners’ “convictions became final in 1992, when they withdrew their direct
appeal,” they were not allowed to take advantage of Gaudin. See 113 F.3d at 35.

10) Curtis v. Duval, 124 F.3d 1, 6 (1st Cir. 1997).  Despite the state’s failure, either in the district
court or on appeal, to raise Teague as a defense to petitioner’s claim that he was denied the
right to counsel when the trial judge sua sponte gave an additional jury instruction without
securing defense counsel’s presence, the First Circuit invoked Teague on its own and held that
United States v. Cronic, 466 U.S. 648 (1984), announced a new rule which could not be
applied to petitioner’s conviction, which became final in 1983. The court also found that,
because “the Cronic principle . . . does not implicate the fundamental fairness or accuracy of
a criminal proceeding,” it does not fit within Teague’s second exception. 

11) Holman v. Gilmore, 126 F.3d 876, 880-81 (7th Cir. 1997), cert. denied sub nom. Holman
v. Page, 522 U.S. 1150 (1998).  State supreme court’s reversal of petitioner’s first death
sentence on direct appeal did not prevent underlying conviction from becoming final after
time in which to petition for certiorari expired. Therefore, petitioner’s Batson challenge to the
guilt phase jury was barred by Teague because his conviction was final before Batson was
decided, even though his resentencing did not become final until four years after Batson.

12) Ayala v. Speckard, 131 F.3d 62, 68 (2nd Cir. 1997) (en banc), cert. denied, 524 U.S. 958
(1998).  In order to provide clearer guidance to panels and district judges within the circuit
as to the validity of the constitutional interpretation relied upon by the panels in these cases,
the court elected to proceed to the merits rather than accepting the state’s invitation to dispose
of the cases simply by stating that the rules petitioners rely upon are “new” under Teague. The
court acknowledged that Teague is normally a threshold inquiry, but concluded that, “[i]n the
special circumstances of these appeals” -- which the court likened to Teague itself, where the
Court was asked to recognize and apply a new rule, as opposed to O’Dell, where the Court
was asked to apply an existing rule retroactively -- the better course would be to reject
petitioners’ interpretation of the Sixth Amendment’s public trial guarantee on the merits so
as to settle the law in this area within the circuit.

13) Frey v. Fulcomer, 132 F.3d 916, 920 n.4 (3rd Cir. 1997), cert. denied, 524 U.S. 911 (1998). 
The Commonwealth of Pennsylvania waived its potential Teague defense to retroactive
application of Mills v. Maryland by failing to raise the defense in its appellate brief.
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14) Humphrey v. Cain,  138 F.3d 552, 553 (5th Cir. 1998) (en banc), cert. denied, 525 U.S. 935 
 (1998).  Citing the reasons set forth in the panel opinion in this case, the  en banc court held
that “Cage-Victor error fits within the second Teague exception, making it available in federal
habeas to a state prisoner whose criminal conviction was final when those cases were
decided.” The panel opinion relied upon in this decision is reported at 120 F.3d 526 (5th Cir.
1997).

15) United States v. Martinez, 139 F.3d 412, 416-17 (4th Cir. 1998), cert. denied, 525 U.S. 1073
(1999).  The Fourth Circuit held that Teague “applies to federal prisoners’ actions for
collateral relief under 28 U.S.C. §2255" because: (1) Teague itself “adopted the approach to
retroactivity Justice Harlan advocated in previous decisions [each of which involved]
convictions under federal criminal law;” (2) the interest in finality -- “one of the two
justifications for the Teague decision” -- applies equally to state and federal convictions; and,
(3) “[i]t would be wrong to create an anomaly whereby new rules would apply retroactively
to those in federal custody but not to state prisoners.” (emphasis in original). The court next
rejected petitioner’s contention that Teague only applies to constitutional interpretations,
holding instead that “Teague’s nonretroactivity rule is applicable to new interpretations of
rules or statutes.” While the court acknowledged that the Supreme Court “has applied Teague
only in cases concerning new constitutional rules,” it reasoned that there is no “valid reason
why Teague should be limited to that context.” Thus, the court affirmed the district court’s
decision denying relief on petitioner’s claim that, pursuant to Crosby v. United States, 506
U.S. 255 (1993), which held that Fed.R.Crim.P. 43 prohibits trial in absentia of defendants,
like petitioner, who are not present at the start of trial, he is entitled to a new trial. 

16) United States v. Rich, 141 F.3d 550, 553 (5th Cir. 1998), cert. denied, 526 U.S. 1011 (1999). 
In the course of denying petitioner leave to file a second §2255 motion for failure to satisfy
the AEDPA’s successor requirements, the court concluded that Kyles v. Whitley, 514 U.S. 419
(1995) “did not announce a new rule of constitutional law . . .”

17) In re Green, 144 F.3d 384, 386 (6th Cir. 1998).  The court found that the Supreme Court’s
decision in Old Chief v. United States, 519 U.S. 172 (1997) (holding that district court abused
its discretion in admitting evidence of prior conviction for sole purpose of supporting 18
U.S.C. § 922(g) conviction where defendant offered to stipulate to existence of conviction)
announced a new rule under Teague, and that the new rule did not fit within either of
Teague’s exceptions.

18) Dyer v. Calderon, 151 F.3d 970, 984 (9th Cir. 1998) (en banc), cert. denied, 525 U.S. 1033
(1998).  Relying on Clark v. United States, 289 U.S. 1 (1933) and Tumey v. Ohio, 273 U.S.
510 (1927), the majority explained that its decision to imply bias from the numerous lies told
by a juror in this capital case both to obtain a seat on the jury and to defend her service against
subsequent challenges “is the antithesis of Teague - a rule so deeply embedded in the fabric
of due process that everyone takes it for granted.” 

19) Agard v. Portuondo, 159 F.3d 98, 100 (2nd Cir. 1998), cert. granted, 526 U.S. 1016 (1999).
Agreeing with the Ninth Circuit’s decision in Boardman v. Estelle, 957 F.2d 1523 (9th Cir.
1992), “that Teague issues may, but need not, be addressed when raised only in a petition for
rehearing,” the court here declined the state’s invitation on rehearing to deny relief under
Teague. The court remarked that “Teague itself is driven by comity[,] [b]ut comity also calls
for representatives of states not to agree to federal courts expending substantial time in
addressing the merits of a case, only to argue belatedly that the merits should not have been
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reached.”

20) English v. Artuz, 164 F.3d 105, 108 (2nd Cir. 1998).  The Second Circuit rejected the state’s
contention that its decisions in Ayala v. Speckard, 131 F.3d 62 (2nd Cir. 1997) (en banc),
Guzman v. Scully, 80 F.3d 772 (2nd Cir. 1996) and Vidal v. Williams, 31 F.3d 67 (2nd Cir.
1994), announced new rules “because they settled the issues of whether Waller[ v. Georgia,
467 U.S. 39 (1984)] itself created a new rule, applied Waller to new factual situations, or
imposed a new procedural obligation on the states.” Rather, the Second Circuit concluded,
those decisions “merely applied Waller without imposing new conditions,” and “[t]herefore,
no problem concerning retroactive application of new rules exists” with applying Waller in
this case, which became final one year after Waller was announced). 

21) Fisher v. Texas, 169 F.3d 295, 300 (5th Cir. 1999).  The Fifth Circuit concluded that Teague
does apply to claims that would otherwise be governed by 28 U.S.C. §2254(d), as amended
by the AEDPA, but for the failure of the state courts to “adjudicate” the claim “on the merits.”
Turning to the claim advanced in this case, the court held that “[e]xtending Batson to religion-
based peremptory challenges would . . . be a new rule of constitutional criminal procedure
under Teague,” and therefore, petitioner was not entitled to relief.  See also Daniel v.
Cockrell, 283 F.3d 697, 702 (5th Cir. 2002) (citing Fisher and applying Teague to claim not
governed by §2254(d)).  

22)  Felder v. Johnson, 180 F.3d 206, 211 (5th Cir.), cert. denied, 528 U.S. 1067 (1999).  The
Fifth Circuit held that “Teague clearly bars” petitioner’s challenge to the now-abrogated
“Texas Waiver Rule,” also known as the “Degarmo Doctrine,” pursuant to which a
defendant’s admission of guilt during sentencing proceedings resulted in waiver of guilt phase
errors.  The court explained that the waiver rule “was not condemned by any Supreme Court
authority and, indeed, was at least inferable from McGautha v. California, 402 U.S. 183
(1971) . . .”

23) Moore v. Ponte, 186 F.3d 26, 35 (1st Cir.), cert. denied, 528 U.S. 1053 (1999).  The court
stated that “[a] rule is ‘dictated by precedent’ [and therefore not a new rule] whenever we can
say that a state court has acted objectively unreasonably, under existing precedent, in denying
the relief the defendant now seeks in federal court.”

24) Bell v. Hill, 190 F.3d 1089, 1091-1093 (9th Cir. 1999), cert. denied, 529 U.S. 1004 (2000).
The Ninth Circuit rejected the state’s contention that the district court’s reliance on circuit
precedent to grant relief on petitioner’s claim that his Sixth Amendment right to counsel was
violated when the state trial court refused to appoint counsel to represent him on his new trial
motion.  Relying on Gilmore v. Taylor, 508 U.S. 333 (1993), and Parke v. Raley, 506 U.S. 20
(1992), the court of appeals explained that “Teague bars the application of circuit court
precedent that announces a new rule and post-dates a petitioner’s conviction but does not
prevent the application of circuit court precedent that pre-dates a habeas petitioner’s
conviction.” The court further observed that the decision relied upon by the district court,
Menefield v. Borg, 881 F.2d 696 (9th Cir. 1989), was itself a post-Teague decision, but it “did
not discuss Teague,” thus demonstrating “that we did not view Teague as a barrier to granting
habeas relief to the petitioner in Menefield.”    

25) Matthew v. Johnson, 201 F.3d 353, 364 (5th Cir. 2000), cert. denied, 531 U.S. 830 (2000). 
In this non-capital case involving Brady and voluntariness challenges to petitioner’s plea of
nolo contendere to aggravated sexual assault of a child, the Fifth Circuit raised the
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applicability of Teague sua sponte.  After surveying the legal landscape existing at the time
petitioner’s conviction became final, the court found itself unable to “conclude that a state
court would have felt compelled to decide that a prosecutor’s failure to disclose exculpatory
information prior to entry of a guilty or nolo contendere plea was a Brady violation, or
otherwise a violation of the Due Process Clause.”  The court likewise concluded that
petitioner would also require the benefit of a new rule in order to prevail on his claim that the
prosecution’s nondisclosure of favorable evidence rendered his plea involuntary by depriving
him of the ability to make a knowing and intelligent decision to forego his right to trial by
jury.   Finally, the court determined that the new rules petitioner sought did not fall within
either of Teague’s exceptions.

26) Gaines v. Kelly, 202 F.3d 598, 603-605 (2nd Cir. 2000).  The Second Circuit held that Cage
v. Louisiana announced a new, watershed rule of criminal procedure that applies retroactively
to cases on collateral review.

27) West v. Vaughn, 204 F.3d 53 (3rd Cir. 2000).  Construing §2244(b)(2)’s “made retroactive
to cases on collateral review” language, the Third Circuit held that “precedent that makes
clear that a new constitutional rule fits the Teague retroactivity exception suffices to make a
rule retroactive for purposes of successive habeas petitions under AEDPA.  This is so even
if the pronouncements are not made in the context of the new rule on habeas review.” 204
F.3d at 61. Viewing the “Supreme Court’s declaration in Sullivan v. Louisiana . . . that a
Cage[ v. Louisiana] error represents a ‘structural defect’ that effectively nullifies the prior
proceeding” against the Court’s Teague line of cases, the court further held “that the
constitutional rule announced in Cage v. Louisiana has indeed been ‘made retroactive to cases
on collateral review’ within the meaning of . . . §2244(b)(2)(A).” 204 F.3d at 55.  Proceeding
to the substance of petitioner’s request for leave to file a successive habeas petition, the court
concluded that because the reasonable doubt instruction given to the jury in his case was not
defective, he would not be permitted to proceed.  

28) Perillo v. Johnson, 205 F.3d 775, 798 (5th Cir. 2000) (The Fifth Circuit rejected the state’s
contention that applying the standard for evaluating conflict of interest claims set forth in
Cuyler v. Sullivan, 446 U.S. 335 (1980), to a claim involving successive, as opposed to
concurrent, representation would violate Teague, observing that “Cuyler has routinely been
applied to cases involving successive representation”).

 
29) Murphy v. Johnson, 205 F.3d 809, 818 (5th Cir. 2000), cert. denied, 531 U.S. 957 (2000). 

The court explained the analysis leading to its conclusion that petitioner’s claim that the
state’s procedure for selecting grand jurors impermissibly excluded young people requires a
new rule under Teague as follows:

[Petitioner’s] burden under Teague, is to show that the particular result he
desires was dictated by a particular precedent, that is, he must show that at
the time his conviction became final, there existed precedent which would
have compelled the state court to conclude that he was entitled to a grand
jury comprised of a fair cross-section of the community with respect to
certain age groups, more specifically, one which represented 18 to 30 year
olds. In the absence of specific binding precedent prohibiting the exclusion
of a specific group of individuals as violative of the fair cross-section
requirement of the Sixth Amendment, Teague prohibits us from granting
relief.
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30) Truman v. Johnson, 205 F.3d 844, 846 (5th Cir. 2000), cert. denied, 530 U.S. 1219 (2000). 
The Fifth Circuit held that the Supreme Court’s decision in Dept. of Revenue of Montana v.
Kurth Ranch, 511 U.S. 767 (1994) (subjecting tax statute to double jeopardy analysis)
announced a new rule, and could therefore not be applied to petitioner’s case.  In concluding
that Kurth Ranch announced a new rule, the court noted that “[t]he fact that the [Supreme]
Court divided 5-4 . . . suggests that the outcome of the case was susceptible to debate among
reasonable minds.”

31) Smith v. Groose, 205 F.3d 1045, 1052 (8th Cir. 2000), cert. denied sub nom. Smith v.
Gammon, 531 U.S. 985  (2000).  The court rejected the state’s contention that its decision to
grant relief on the ground “that the [prosecution’s] use of inherently factually contradictory
theories violates the principles of due process” created a new rule in violation of Teague.  The
court further explained that even if this holding did create a new rule, “it would fall within the
narrow Teague exception for cases that establish rules necessary to fundamental standards of
fairness and accuracy.”

32) Flores v. Johnson, 210 F.3d 456, 458 (5th Cir. 2000), cert. denied, 531 U.S. 987 (2000). 
Relying on the Supreme Court’s statement in Breard v. Greene, 523 U.S. 371 (1998), that
“[t]he Vienna [C]onvention . . . arguably confers on an individual the right to consular
assistance following arrest,” the Fifth Circuit concluded that “even the [Supreme] Court
admits the possibility that the Vienna Convention does not confer such rights, and therefore,
. . . a finding [that it does confer personally enforceable] rights would create a new
exclusionary rule, which is prohibited in a collateral habeas attack because of Teague . . .”

33) Tillman v. Cook, 215 F.3d 1116, 1122 (10th Cir. 2000), cert. denied, 531 U.S. 1055 (2000). 
Joining the Second, Third, Fourth, Fifth and Eleventh Circuits, the Tenth Circuit held that the
rule of Cage v. Louisiana concerning unconstitutional reasonable doubt instructions “must
be applied retroactively.”  However, after analyzing the merits of petitioner’s Cage claim in
this Utah capital case, the court denied relief.

34) Jackson v. Johnson, 217 F.3d 360, 361-363 (5th Cir. 2000).  The Fifth Circuit held that,
“absent compelling reasons to the contrary, a federal court should apply Teague even when
it has been implicitly waived by the State.”  The court reasoned that “[t]he retroactivity
principle established in Teague was motivated in the first instance by concerns about the
evenhanded and uniform application of justice,” and concluded that, “[t]hus, the Teague
nonretroactivity rule is not an affirmative defense in the traditional sense of that term; rather,
it is a vehicle for the vindication of a fundamental principle of justice. . . Fundamental
principles of fairness are not the states’ to waive.”

35)  Gall v. Parker, 231 F.3d 265, 323-324 (6th Cir. 2000), cert. denied, 533 U.S. 941 (2001). 
The Sixth Circuit panel disagreed with the Fifth and Eighth Circuits in holding that Mills v.
Maryland, 486 U.S. 367 (1988), and McKoy v. North Carolina, 494 U.S. 433 (1990), did not
announce a new rule, but were “in fact dictated by” Lockett v. Ohio, 438 U.S. 586 (1978).  
The panel further held that, even if these decisions did announce a new rule, that rule meets
Teague’s second exception, allowing retroactive application of “‘watershed rules of criminal
procedure implicating the fundamental fairness and accuracy of the criminal proceeding.’”

36) Browning v. United States, 241 F.3d 1262, 1264 (10th Cir. 2001) (en banc).  Dismissing
petitioner’s application for leave to file a second or successive §2255 motion raising an
Apprendi claim, the en banc Tenth Circuit held that, “while a Teague analysis remains
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applicable to initial habeas applications raising new rules of constitutional law under section
2255, the proper test on a second or successive application is merely to ask whether the rule
has been made retroactive by the Supreme Court.”  Additionally, the court found that “a rule
is ‘made retroactive’ by the [Supreme] Court only if the Court actually applies the rule
retroactively, or makes some explicit statement regarding retroactivity.”  Because the Supreme
Court has taken no such action with respect to Apprendi, the Tenth Circuit concluded that
petitioner’s application could not be granted.   

37) Fryer v. United States, 243 F.3d 1004, 1011 (7th Cir. 2001).  The Seventh Circuit held that
the Supreme Court’s decision in Old Chief v. United States, 519 U.S. 174 (1997), announced
a new rule of law that does not apply retroactively to cases on collateral review.

38) United States v. Sanders, 247 F.3d 139, 151 (4th Cir. 2001), cert. denied, 534 U.S. 1032
(2001).  In this §2255 case, the court held that Apprendi announced a new rule of criminal
procedure which does not fit within either of the exceptions enumerated in Teague.

39) Smith v. Jones, 256 F.3d 1135, 1140 (11th Cir. 2001), cert. denied, 534 U.S. 1136 (2002). 
Rejecting petitioner’s contention that the Supreme Court’s decision in O’Sullivan v. Boerckel,
526 U.S. 838 (1999), does not apply to cases in which direct appeal was completed before that
decision was announced, the Eleventh Circuit held that “[n]either the purpose nor the terms
of the Teague rule have any application to new rules of federal habeas procedure, such as the
Boerckel rule on what is required for exhaustion of state direct appeal remedies.”

40) Henderson v. Norris, 258 F.3d 706, 708 (8th Cir. 2001).  In the course of granting relief on
petitioner’s pre-AEDPA Eighth Amendment challenge to the life sentence he received for
delivery of 0.238 grams of cocaine base, the Eighth Circuit rejected the state’s contention that
Teague requires a federal court to “defer to reasonable (although possibly erroneous) state
court interpretations of federal law” even in the absence of an attempt by the petitioner to rely
on a “new rule.” 

41) Burdine v. Johnson, 262 F.3d 336, 345 (5th Cir. 2001) (en banc), cert. denied sub nom.
Cockrell v. Burdine 535 U.S. 1120 (2002).  The court held that “the rule [petitioner] seeks
to benefit from” – that when a lawyer sleeps through critical parts of the guilt phase of a
capital trial the defendant is effectively without counsel, justifying a presumption of prejudice
under United States v. Cronic – “is neither new, nor should it have been surprising to the State
of Texas at the time of [petitioner]’s conviction in 1987.” 

42) Morris v. Reynolds, 264 F.3d 38, 50 (2nd Cir. 2001), cert. denied, 536 U.S. 915 (2002).  In
the course of granting relief in this post-AEDPA case, the court found that “a rule that the
state may not prosecute a defendant for a greater offense after his conviction pursuant to a
guilty plea of the lesser included offense does not ‘break[] new ground or impose[] a new
obligation on the states’” within the meaning of Teague v. Lane and §2254(d)(1)’s “clearly
established” clause.

43) McCoy v. United States, 266 F.3d 1245, 1258 (11th Cir. 2001), cert denied, 536 U.S. 906
(2002).  In this §2255 case, the Eleventh Circuit held that Apprendi announced a new rule of
criminal procedure which “does not fall within either exception to Teague’s non-retroactivity
standard.”

44) Cockerham v. Cain, 283 F.3d 657 (5th Cir. 2002).  Before affirming the district court’s grant
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of relief on petitioner’s Cage v. Louisiana claim, the Fifth Circuit analyzed whether petitioner
– whose conviction and initial direct appeal affirmance occurred in 1986, four years prior to
Cage – was entitled to the benefit of Cage’s rule.  Petitioner’s first direct appeal involved an
“errors patent” brief which did not comply with Anders v. California.  In 1994 – four years
after Cage – petitioner was permitted to file an out of time appeal pursuant to state law. 
Thereafter, he filed his third, and last, state post-conviction relief application, in which he
raised his Cage claim for the first time.  That application was denied, and its denial was
affirmed, by the state courts without comment.  In light of this history, the Fifth Circuit
framed the question as whether petitioner’s conviction became final for Teague purposes at
the time petitioner’s original direct appeal concluded, or at the time his subsequent, out of
time appeal concluded.  After examining state law on this issue, the court concluded that
petitioner’s conviction did not become final until the conclusion of his second direct appeal,
and that he was therefore entitled to the benefit of Cage.

45) Johnson v. McKune, 288 F.3d 1187, 1196-1200 (10th Cir. 2002), cert. denied, 537 U.S.
1050 (2002).  A majority of the Tenth Circuit panel held that Sandstrom v. Montana, 442 U.S.
510 (1979), announced a new rule, and that, under the retroactivity analysis as explained most
recently in Tyler v. Cain, 533 U.S. 656 (2001), the rule of Sandstrom does not apply
retroactively to cases on collateral review.

46) United States v. Mora, 293 F.3d 1213, 1219 (10th Cir. 2002), cert. denied, 537 U.S. 961
(2002).  In this §2255 case, the Tenth Circuit held that, “[w]hile Apprendi is doubtless an
extremely important decision,” it does not qualify as a “watershed rule” within the meaning
of Teague.  The court explained that “Apprendi merely clarified and extended the scope of
a pre-existing right – the right to have all convictions supported by proof beyond a reasonable
doubt.” The court was further persuaded by the Supreme Court’s decision in United States v.
Cotton, 535 U.S. 625 (2002), stating as follows: “Given that an admitted Apprendi error can
be excused if the evidence on the factor is overwhelming, it is difficult for us to conclude that
Apprendi can be considered a watershed decision, representing rights fundamental to due
process.” 

47) Soffar v. Cockrell, 300 F.3d 588, 598 (5th Cir. 2002) (en banc). The en banc majority
observed that, “[i]n order to qualify as existing, a rule must be dictated by Supreme Court
precedent, not circuit precedent.”  Applying this principle, the majority went on to hold that
circuit precedent – specifically, panel decisions in Nash v. Estelle, 597 F.2d 513 (5th Cir.
1997) (en banc), United States v. Cherry, 733 F.2d 1124 (5th Cir. 1984), and Thompson v.
Wainwright, 601 F.2d 768 (5th Cir. 1979) – “prohibiting deceptive clarifying questions”
during custodial interrogation has “never been dictated by the Supreme Court,” and
petitioner’s attempt to rely upon it in support of his Miranda claim in this pre-AEDPA Texas
capital case was therefore barred by Teague. 

Judge DeMoss (joined by Judges Parker and Dennis) dissented, contending, among
other things, that under the Supreme Court’s Teague jurisprudence, “the term ‘existing
precedents’ in not qualified as the en banc majority obviously wishes it were by the phrase
‘of the Supreme Court.’” 2002 WL 1750857 at *10.

48) Hill v. Anderson, 300 F.3d 679, 681 (6th Cir. 2002).  In this Ohio capital case, the Sixth
Circuit recognized that Atkins v. Virginia’s “holding applies retroactively” in light of Penry
v. Lynaugh, 492 U.S. 302 (1989). 

 
49) Peterson v. Cain, 302 F.3d 508, 513 (5th Cir. 2002), cert. denied, 537 U.S. 1118 (2003). 
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Rejecting petitioner’s attempt to establish that his §2254 petition was timely under
§2244(d)(1)(C) (triggering one-year limitations period on date of announcement of retroactive
new rule of constitutional law), the Fifth Circuit held that Campbell v. Louisiana, 523 U.S.
392 (1998), did not announce a new rule within the meaning of Teague.  As to petitioner’s
contention that Campbell broke new ground by affording white defendants standing to raise
an equal protection challenge to discrimination against African-Americans in the selection of
grand jurors, the court stated:  “There is no leap in logic nor a significant difference between
Powers [v. Ohio] and Rose v. Mitchell to Campbell. Once again, the Court’s concern is
focused on the integrity of the judicial process in the selection of a grand jury foreperson.” 
 Similarly, the court found Campbell’s recognition of standing to raise a due process challenge
was not new, but was instead “dictated by [the Supreme Court’s] opinion in Hobby [v. United
States, 468 U.S. 339 (1984)].”  The court went to affirm the district court’s denial of relief.

50) United States v. Brown, 305 F.3d 304, 309 (5th Cir. 2002) (per curiam), cert. denied,  538
U.S. 1007 (2003).  The Fifth Circuit panel held that Apprendi announced a new rule of
criminal procedure that does not apply retroactively to cases on collateral review.  In so
holding, the court rejected petitioner’s argument that the rule created in Apprendi is better
characterized as “substantive,” explaining that “Apprendi, like [United States v.] Gaudin, [515
U.S. 506 (1995),] did not change what the government must prove, only that the jury, rather
than the judge must decide the question of drug quantity.”  The court also rejected petitioner’s
contention that the rule of Apprendi meets Teague’s second, “watershed rule” exception.  The
court noted that “all seven circuit courts of appeals that have addressed this issue have held
that Apprendi is not retroactive,” and explained that “[t]his conclusion is buttressed by . . .
United States v. Cotton, 535 U.S. 625 (2002),” whose holding “strongly augers against a
conclusion that the rights recognized in Apprendi are a ‘watershed’ rule without which the
likelihood of an accurate conviction is seriously diminished . . .”  

51) Bell v. Cockrell, 310 F.3d 330, 332 (5th Cir. 2002).  The Fifth Circuit noted that “[b]oth
parties acknowledge that Atkins [v. Virginia] constitutes an exception to the non-retroactivity
rule of Teague v. Lane . . ., and therefore applies retroactively to [t]his habeas case.  We
agree.” 

52) Chavez v. Cockrell, 310 F.3d 805, 810 (5th Cir. 2002), cert. denied, 538 U.S. 915 (2003). 
Affirming the denial of relief in this Texas capital case, the Fifth Circuit held that petitioner’s
claim that he was entitled to relief due to the accidental activation, in front of the jury, of the
stun belt he was wearing was barred by Teague.

53) United States v. Barajas-Diaz, 313 F.3d 1242, 1245 (10th Cir. 2002).  Agreeing with the
other courts of appeals that have addressed the issue, the Tenth Circuit held that Richardson
v. United States, 526 U.S. 813 (1999), announced a rule of substantive law, and that,
therefore, “Teague does not prevent Richardson from being applied retrospectively . . .”

54) Mitchell v. Mason, 325 F.3d 732, 743-744 (6th Cir. 2003) (opinion on remand).  The Sixth
Circuit panel majority found it “clearly established” that “[t]he pre-trial period constitutes a
‘critical period’ because it encompasses counsel’s constitutionally imposed duty to investigate
the case.”  In footnote 5, the court made clear that “[t]his is not, as counsel for [respondent]
claims, a new rule of law. . . . It cannot seriously be argued that defense counsel’s obligation
to consult with a client at least once is a new or novel obligation being imposed on the
government or that the Supreme Court’s cases in Powell [v. Alabama], Strickland [v.
Washington], and [United States v.] Cronic do not compel this result.”
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55) Coleman v. United States, 329 F.3d 77, 91-93 (2nd Cir. 2003), cert. denied, 540 U.S. 1061
(2003).  In this §2255 case, a majority of the Second Circuit panel joined a “chorus” of seven
other courts of appeals in holding that Apprendi announced a new rule of procedure that does
not fit within either of Teague’s exceptions, and therefore does not apply retroactively to
cases that became final prior to the date Apprendi was decided.  

Judge Parker concurred in the judgment, agreeing that petitioner’s Apprendi claim
lacked merit, but wrote separately to explain that, in his view, Apprendi announced a
substantive rule that does apply retroactively.  As to the majority’s conclusion that Apprendi’s
rule is “procedural,” Judge Parker observed that “Apprendi’s innovation was not in identifying
the procedures that apply to an element of a crime but, rather, in redefining what constitutes
an element of a crime.”  The judge went on to sum up his view of Apprendi’s impact on
petitioner’s prosecution for violating 21 U.S.C. §841 as follows:  The relevant question is
whether Apprendi changed the elements of a §841 offense, and there is no question that it did.
While the possession of an undetermined quantity of cocaine base is still a crime, it is, after
Apprendi, a different crime from the possession of a determined quantity – e.g., fifty grams
– of cocaine base. That is a substantive change in §841.”  Additionally, in footnote one, Judge
Parker noted that “[w]hile the majority cites a ‘chorus’ of cases that have held Apprendi not
to apply retroactively on collateral review, most of the cited cases simply assumed that the
new rule announced in Apprendi was procedural, and proceeded to analyze the retroactivity
question under Teague . . .”

 
56) Turner v. Crosby, 339 F.3d 1247, 1284-1285 (11th Cir. 2003), cert. denied, 541 U.S. 1034

(2004).  In affirming the denial of relief in this pre-AEDPA Florida capital case, the Eleventh
Circuit held that petitioner’s Ring v. Arizona challenge to his death sentence was both
procedurally defaulted and barred by Teague.  With regard to retroactivity, the court
repeatedly described Ring as being “based” on Apprendi, as involving an “application of
Apprendi to the capital sentencing context,” and as being “an extension of Apprendi.”  As
such, the court concluded that its determination in McCoy v. United States, 266 F.3d 1245
(11th Cir. 2001), that Apprendi does not apply retroactively “applies equally to Ring.”  The
court went on to explain that Ring announced a procedural, as opposed to substantive, rule
because it “altered only who decides whether any aggravating circumstances exist and, thus,
altered only the fact-finding procedure.”  The court next observed as follows:

Ring breaks new ground because it expressly overruled, in part, Walton v.
Arizona . . . Ring established a new rule of criminal procedure, one that was
not dictated by precedent existing before the Ring decision was released.  See
McCoy, 266 F.3d at 1256.  Apprendi may have been a harbinger for the
partial demise of Walton and the constitutional validity of judge-imposed
death sentences. Nonetheless, prior to the outcome in Ring, courts had been
upholding judge- imposed death sentences in Walton and its progeny . . . The
constitutionality of judge-imposed death sentences was accepted in state and
federal courts.  Thus, under Teague, because Ring’'s new rule had not been
announced at the time Turner’s convictions and sentences became final, Ring
does not apply retroactively to his §2254 petition unless it meets one of the
two narrow exceptions in Teague.

Finally, the court quickly determined that Ring does not fall within either of Teague’s
exceptions, and that, therefore, petitioner was not entitled to the benefit of the rule announced
in Ring in these habeas proceedings.

57) Lewis v. Johnson, 359 F.3d 646, 655-656 (3rd Cir. 2004).  The Third Circuit rejected the
state’s contention that the portion of the holding in  Roe v. Flores-Ortega, 528 U.S. 470
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(2000), that imposes a duty on counsel to consult with a defendant about an appeal constituted
a new rule that could not be applied to petitioner, whose case became final in 1987.  After
noting that the state’s reliance on the fact that the Supreme Court used the phrases “[t]oday
. . . we hold” and “the standard we announce today” in Flores-Ortega was “hardly dispositive
or even persuasive,” the Third Circuit explained its conclusion that the rule petitioner invoked
was not new as follows:

Strickland is a rule of general applicability which asks whether counsel’s
conduct was objectively reasonable and conformed to professional norms
based “on the facts of the particular case [. . .]” . . . ¶  For these reasons, the
Commonwealth’s emphasis on the particular duty identified by the Flores-
Ortega Court – counsel’s constitutional obligation to consult with her client
regarding appeal options – as a basis for classifying this rule as “new” for
Teague purposes is misplaced. * * * ¶  Our review of the legal landscape,
well-settled at the time Lewis’s conviction became final, compels us to
conclude that Flores-Ortega did not “yield[ ] a result so novel that it forge[d]
a new rule,” and that Flores-Ortega’s application of the Strickland standard
was dictated by precedent and merely clarified the law as it applied to the
particular facts of that case.

The court went on to note that Strickland itself talked of counsel’s obligation to discharge
“‘the more particular duties to consult with the defendant on important decisions,’” and that,
therefore, the “proposition . . . that a defendant requires the advice of counsel to make an
informed decision respecting his right of appeal . . . was hardly novel in 1987.” (quoting
Strickland, 466 U.S. at 688). Thus, Flores-Ortega broke no new ground in holding the duty
to consult also extended to counsel’s obligation to advise the defendant of his appellate
rights.”

58) Cone v. Bell, 359 F.3d 785, 796-797 (6th Cir. 2004), rev’d on other grounds, 543 U.S. 447
(2005).  On remand from the Supreme Court, the Sixth Circuit granted relief from petitioner’s
death sentence on the ground that Tennessee’s “heinous, atrocious and cruel” (HAC)
aggravating factor was unconstitutionally vague under Godfrey v. Georgia, 446 U.S. 420
(1980), Maynard  Cartwright, 486 U.S. 356 (1988), and Shell v. Mississippi, 498 U.S. 1
(1990) (per curiam).  After recognizing that only Godfrey had been decided by the Supreme
Court at the time petitioner’s conviction became final, the court determined that petitioner was
nevertheless entitled to the benefit of the later cases.  First, relying on Williams v. Taylor, 529
U.S. 362, 379-380 (2000), the court noted that §2254(d)(1)’s “‘clearly established federal law’
requirement codified the old rule / new rule doctrine of non-retroactivity that prevailed before
AEDPA.”  The court then explained the applicability of the post-Godfrey cases to petitioner
as follows:

Although none of these Supreme Court decisions is “on all fours” with the
instruction in Cone’s case, in the final analysis, Stringer’s statement that Maynard’s
invalidation of Oklahoma’s HAC aggravator was an “old rule” dictated by Godfrey,
points ineluctably to the conclusion that Godfrey represents a “clearly established”
Supreme Court precedent dictating that Tennessee’s HAC aggravator is
unconstitutionally vague . . .  Since Maynard was dictated by Godfrey, it is difficult
to imagine how any of the other cases addressing very minor variations on the
instruction in Maynard and Cone would not also be dictated by Godfrey.

59) Lambert v. McBride, 365 F.3d 557, 562 (7th Cir. 2004), cert. denied, 543 U.S. 1027 (2004). 
In the course of affirming the denial of relief in this Indiana capital case, the Seventh Circuit
reaffirmed its decisions in Trueblood v. Davis, 301 F.3d 784 (7th Cir. 2002), and Szabo v.
Walls, 313 F.3d 392 (7th Cir. 2002), that Ring v. Arizona does not apply retroactively to cases
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on collateral review.  Expressing its agreement with decisions from the Tenth and Eleventh
Circuits, the court noted that “first Apprendi, and then Ring, only established new rules of
criminal procedure [and] did not involve substantive changes in the law,” and held that “Ring
does not fit under either of the Teague exemptions to non-retroactivity.”

60) Arredondo v. Ortiz, 365 F.3d 778, 781-782 (9th Cir. 2004), cert. denied, 543 U.S. 892
(2004).  In the course of affirming the denial of relief in this California assault case, the Ninth
Circuit stated as follows with regard to when its obligation to perform a Teague analysis will
be triggered:

We fully recognize our Teague obligation, but do not believe it has been
triggered in this case. The state does mention Teague in its brief, but only in
passing. The brief simply asserts that reasonable jurists could conclude under
the facts of this case that Arredondo’s claim lacks merit. This is not an
argument, let alone a developed argument. Normally we decline to address
an issue that is simply mentioned but not argued, and we see no reason to
depart from that practice in a habeas appeal. If a state seriously wishes to
press Teague upon us, at a minimum Teague should be identified as an issue
(indeed, the first issue) on appeal, the new rule of constitutional law that falls
within its proscription should be articulated, the reasons why such a rule
would not have been compelled by existing precedent should be explained
with particular reference to the appropriate universe of precedent, and an
argument should be made why the rule contended for is not within one of
Teague’s exceptions. No true Teague argument having been made by the
state in this case, we decline to conduct a Teague analysis on our own.

(internal citations omitted).
 
61) Howard v. United States, 374 F.3d 1068 (11th Cir.  2004).  Applying Teague, the Eleventh

Circuit held that  Alabama v. Shelton, 535 U.S. 654 (2002), announced a new rule.  The court
distinguished Shelton, which held that a defendant must be represented by counsel if the
defendant may get a suspended sentence that may result in the actual deprivation of liberty,
from Argersinger v. Hamlin, 407 U.S. 25 (1972), which held that counsel is required when
a criminal prosecution leads to actual imprisonment, and Scott v. Illinois, 440 U.S. 367
(1979), which held that counsel must be appointed when the defendant is sentenced to a term
of imprisonment, because Shelton required counsel for proceedings that result in a sentence
that contains only the possibility of imprisonment.  The court went on to hold that Shelton fits
within Teague’s second exception and is therefore retroactive on collateral review.  Noting
that the “Supreme Court has not decided the retroactivity of any rule expanding Gideon since
the Teague regime began,” 374 F.3d at 1078, and the substantial difference in analysis
between the pre-Teague retroactivity guidelines and Teague, the Eleventh Circuit determined
that “[t]he pre-Teague retroactivity decisions dealing with right to counsel indicate that each
extension of that groundbreaking decision has itself been treated with the worshipful respect
accorded Gideon itself.  The inference we draw is that it is the sheer importance of the right
to counsel that is primary in the analysis, not the incremental extension of that right in the
case at hand.”  374 F.3d at 1080-81. 

62) Brown v. Uphoff, 381 F.3d 1219 (10th Cir. 2004), cert. denied sub nom. Brown v. Lampert,
543 U.S. 1079 (2005).  In the course of affirming the district court’s denial of relief on
petitioner’s Confrontation Clause claim in this Wyoming conspiracy case, the Tenth Circuit
addressed whether Crawford v. Washington and Lilly v. Virginia – both of which were
decided after petitioner’s case became final on direct appeal – announced new rules within
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the meaning of Teague v. Lane.  After analysis, the Tenth Circuit concluded that Crawford
announced a new rule, 381 F.3d at 1225-26, and that, at least “with respect to the
consideration of the absence of an offer of leniency and statements against penal interest,”
Lillly also announced a new rule, 381 F.3d at 1228 n.6.  The court further determined that
neither Crawford nor Lilly fell within either Teague exception.

63) Leavitt v. Arave, 383 F.3d 809 (9th Cir. 2004), cert. denied, 545 U.S. 1105 (2005).  In this
pre-AEDPA capital case, the Ninth Circuit determined that petitioner’s conviction became
final for Teague purposes in 1989, when the state supreme court rendered its guilt-phase
decision, not when petitioner’s sentence subsequently became final in 1992.  The court
reasoned that “in the context of collateral review of a bifurcated decision, finality should be
measured from the time when the decision under review –  be it the conviction or the sentence
– was actually made because the whole purpose of Teague is to ‘validate [ ] reasonable, good-
faith interpretations of existing precedents made by state courts even though they are shown
to be contrary to later decisions.”  371 F.3d at 816-817 (citations omitted). 

The court went on to hold that Cage v. Louisiana, 498 U.S. 39 (1990), announced a
“new rule,” explaining that “jurists in 1989 considering Supreme Court, circuit, and state
court precedent would not have felt compelled to hold that [petitioner]’s jury convicted him
on a diluted burden of proof.’”  371 F.3d at ___.  After acknowledging that six other circuits
(Second, Third, Fourth, Fifth, Tenth, and Eleventh) had concluded that Cage announced a
watershed rule and was retroactive under the second Teague exception, the Ninth Circuit went
the other way.  The court based this conclusion on the Supreme Court’s statement in Tyler v.
Cain, 533 U.S. 656 (2001), that “‘it is unlikely that any of these watershed rules [in reference
to Teague’s second exception] ha[s] yet to emerge,’” 371 F.3d at 826 (quoting Tyler, 533 U.S.
at 667, n.7), despite the fact that Cage clearly satisfies the first watershed requirement
“because a defective reasonable doubt instruction affects the accuracy of the finding of guilt
beyond a reasonable doubt.”  Id.

64) Mungo v. Duncan, 393 F.3d 327 (2nd Cir. 2004), cert. denied sub nom. Mungo v. Greene,
544 U.S. 1002 (2005).  In this New York non-capital murder case, the Second Circuit held
that the Supreme Court’s decision in Crawford v. Washington “reconceived much of the
Court’s prior Confrontation Clause jurisprudence,” and thus announced a new rule that could
not be applied retroactively under Teague v. Lane.  393 F.3d at 332.  In reaching this
conclusion, the court rejected petitioner’s contention that the rule announced in Crawford is
a “watershed” rule falling within Teague’s second exception.  The court reasoned that,
because a watershed rule within the meaning of Teague “requires improvement in the
accuracy of the trial process overall,” and because enforcement of Crawford ‘s rule will
sometimes exclude reliable evidence, the watershed rule exception to Teague would not apply. 
393 F.3d at 336.  During its discussion, the Second Circuit also noted the state’s argument that
even if petitioner could overcome Teague, he would still not be entitled to the benefit of
Crawford because the “clearly established federal law” clause of §2254(d)(1), which also
applied to petitioner’s claim, does not expressly incorporate the exceptions to non-
retroactivity recognized in Teague.  The court observed that “[t]his poses a difficult question
of statutory, and perhaps even constitutional, interpretation,” but found it unnecessary to
resolve the question given the determination that Teague itself barred application of Crawford
in petitioner’s case. 393 F.3d at 334.

65) Dorchy v. Jones, 398 F.3d 783, 788 (6th Cir. 2005).  Before affirming the grant of relief on
petitioner’s Confrontation Clause claim under Ohio v. Roberts, the Sixth Circuit noted without
discussion that “Teague . . . prohibits Dorchy from availing himself of the new rule articulated

Teague v. Lane Issues  780 -- CTA



in Crawford [v. Washington].”

66) Hayes v. Brown, 399 F.3d 972, 984 (9th Cir. 2005) (en banc).  The en banc Ninth Circuit
granted relief in this pre-AEDPA California capital case on the ground that the prosecution
violated Napue v. Illinois, Alcorta v. Texas and Pyle v. Kansas by making a secret deal with
the attorney for a key witness – and lying to the trial court about its existence – pursuant to
which the witness would receive favorable treatment on his own pending charges, but would
not be told of the deal so as to allow him to truthfully – as far as he knew – deny the existence
of a deal while testifying at petitioner’s trial.  In reaching this conclusion, the court rejected
the state’s assertion that petitioner was seeking the benefit of a “new rule” in violation of
Teague v. Lane.  Observing that the state’s argument on this point was “somewhat startling,
the court summarized the history of the relevant doctrine, concluding as follows: “Thus, the
rule has been clear for decades: a criminal defendant is denied due process of law when a
prosecutor either knowingly presents false evidence or fails to correct the record to reflect the
true facts when unsolicited false evidence is introduced at trial. We need not proceed to the
remainder of the Teague analysis. There being nothing new about this rule, it does not
implicate Teague.”

67) Bintz v. Bertrand, 403 F.3d 859, 866 (7th Cir.), cert. denied, 546 U.S. 889 (2005).  In the
course of rejecting petitioner’s Confrontation Clause claim, the Seventh Circuit held that
Crawford v. Washington, 541 U.S. 36 (2004), announced a “new rule” for purposes of the
Teague v. Lane non-retroactivity doctrine.  “It seems clear,” the court observed, “that
Crawford was a clean break from the line of precedent established by [Ohio v.] Roberts.”  The
court went on to conclude that the rule announced in Crawford does not fit within either of
Teague’s exceptions.

68) Lloyd v. United States, 407 F.3d 608 (3rd Cir.), cert. denied, 546 U.S. 916 (2005).  The
Third Circuit held that United States v. Booker, 543 U.S. 220 (2005), announced a new rule
of procedure which would not apply retroactively to cases which became final before
announcement of the decision in Booker.

69) Ford v. Dretke, 2005 WL 1484033 (5th Cir. June 22, 2005) (per curiam) (unpublished),
cert. denied, 546 U.S. 1098 (2006). In this Texas capital case, the Fifth Circuit rejected
petitioner’s claim that the trial court violated Ake v. Oklahoma by refusing his request for an
eyewitness identification expert, reasoning that petitioner’s claim would require an extension
of Ake which would constitute a new rule under Teague. 

70) Muth v. Frank, 412 F.3d 808, 817 (7th Cir.), cert. denied, 546 U.S. 988 (2005).  Before
denying relief on petitioner’s challenge to his incest conviction, the Seventh Circuit held that
the holding in Lawrence v. Texas, 539 U.S. 558 (2003), that “a Texas statute prohibiting
homosexual sodomy was unconstitutional insofar as it applied to the private conduct of two
consenting adults” was a new substantive rule, and therefore retroactive. 

71) Marquard v. Secretary for the Dept. of Corrections, 429 F.3d 1278, 1311 (11th Cir. 2005),
cert. denied sub nom. Marquard v. McDonough, 547 U.S. 1181 (2006). In the course of
affirming the denial of relief in this Florida capital case, the Eleventh Circuit held that Deck
v. Missouri, 544 U.S. 622 (2005), announced a new rule of criminal procedure within the
meaning of Teague v. Lane.  The court explained:

Deck announced this new constitutional rule of criminal procedure: that
routine shackling during the penalty phase of a capital trial, without a case-
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specific finding that security needs justify the shackling, violates a
defendant’s due process rights unless the state shows beyond a reasonable
doubt that the shackling did not contribute to the verdict.  * * * Supreme
Court precedent as to shackling prior to Deck did not involve the penalty
phase of a capital trial. Rather, prior Supreme Court precedent as to
shackling in the presence of a jury involved only shackling before a
determination of guilt. In fact, until Deck, the Supreme Court had not
addressed at all the very different issue of shackling during the penalty phase
of a capital trial where the defendant has already been convicted of a serious,
violent crime by the jury. While the Supreme Court’s prior precedent
regarding shackling before a guilty determination “may have been a
harbinger” of the Deck decision, prior precedent did not dictate the
application of that precedent to the penalty phase after a capital conviction
by the jury.

(internal citations omitted).  The court went on to conclude that the rule announced in Deck
does not fit within either of the exceptions set forth in Teague. 

72) Frazer v. South Carolina, 430 F.3d 696, 703-705 (4th Cir. 2005).  In affirming the district
court’s grant of relief on petitioner’s claim that counsel had been ineffective in failing to
consult with him regarding his right to a direct appeal in this South Carolina drug case, the
Fourth Circuit panel majority examined whether providing petitioner the benefit of the
Supreme Court’s decision in Roe v. Flores-Ortega, 528 U.S. 470 (2000), which was decided
after petitioner’s conviction became final, would violate Teague. Joining the Third Circuit,
see Lewis v. Johnson, 359 F.3d 646, 657 (3rd Cir.2004), the majority held that Flores-Ortega,
did not announce a new rule about counsel’s duty to consult with a client regarding whether
to pursue an appeal, but instead “simply crystalizes the application of Strickland to the
specific context presented by Frazer’s claim.”  The majority reinforced this conclusion by
noting the implications of the fact that Flores-Ortega was itself a habeas case:

Flores-Ortega involved a collateral attack on a state court sentence under 28
U.S.C. §2254. The very fact that the Supreme Court addressed the merits of
the petition – and remanded for further proceedings – in the face of the
limitations imposed by Teague demonstrates that the controlling legal
principle discussed in Flores-Ortega was not a new rule. Had the principle
not been clearly established, the Supreme Court, as well as all lower Federal
courts, would have been precluded by Teague from granting the relief
requested by the petitioner in Flores-Ortega.

(internal citations omitted).

73) Lakin v. Stine, 431 F.3d 959, 963 (6th Cir. 2005).  Before affirming the denial of relief on
petitioner’s shackling claim in this kidnapping, escape and assault case, the Sixth Circuit held
that petitioner was entitled to rely upon the Supreme Court’s then-recent decision in  Deck v.
Missouri, 544 U.S. 622 (2005).  The court explained:

Although Deck was only recently decided, the Supreme Court made clear
that the guilt phase rule was clearly established law prior to the date of the
Deck decision. Deck addressed whether the guilt phase rule is applicable in
the capital sentencing context. Furthermore, the Supreme Court stated on
several occasions that the law has long forbidden the use of the shackles at
trial. ... We therefore conclude that the principle that shackling a defendant
at trial without an individualized determination as to its necessity violates the
due process clause was clearly established long before Deck was decided.
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74) Williams v. Runnels, 432 F.3d 1102, 1105 n.5 (9th Cir. 2006). In footnote 5, the Ninth
Circuit noted that Johnson v. California, 545 U.S. 162 (2005), and Miller-El v. Dretke, 545
U.S. 231 (2005), “apply to Williams’ habeas appeal as the Supreme Court clearly indicates
in Johnson that it is clarifying Batson, not making new law.” (citing Johnson).

75) Billings v. Polk, 441 F.3d 238, 251 (4th Cir. 2006), cert. denied, 549 U.S. 1119 (2007). 
Affirming the denial of relief in this North Carolina capital case, the Fourth Circuit found that
petitioner’s challenge to the trial court’s submission of a statutory mitigating factor for the
jury’s consideration over defense objection was barred by Teague.  The court explained that
petitioner was unable to demonstrate, as required by Teague, that “at the time his conviction
became final, all reasonable jurists would have agreed, based on existing precedent, that North
Carolina’s mandatory mitigating circumstances regime was unconstitutional as applied to an
objecting defendant.” 

76) Brooks v. Dretke, 444 F.3d 328 (5th Cir. 2006).  In this order denying the state’s request for
rehearing of its earlier decision granting relief in this Texas capital case, the Fifth Circuit
rejected the state’s contentions that petitioner’s successful “implied bias” challenge to a juror
relied on federal law that was not “clearly established” within the meaning of §2254(d)(1),
and required the benefit of a new rule in violation of Teague v. Lane. 

77) Fulcher v. Motley, 444 F.3d 791 (6th Cir.  2006).  Concurring in the judgment granting relief
on petitioner’s Confrontation Clause claim in this non-capital Kentucky murder and robbery
case, Judge Clay wrote separately to express the view that Crawford v. Washington, 541 U.S.
36 (2004), announced a watershed rule that applies retroactively.  The other two members of
the panel concluded that petitioner was entitled to relief under the law as it existed when
petitioner’s conviction became final in 1996, and therefore declined to reach the question of
Crawford’s retroactivity.  

78) Lang v. United States, 474 F.3d 348 (6th Cir.), cert. denied, 552 U.S. 1083 (2007).  In this
§2255 case, the Sixth Circuit rejected petitioner’s contention that Davis v. United States, 417
U.S. 333 (1974), should be read “to mean that, where a petitioner argues a claim on direct
appeal, and his claim is denied, and an ‘intervening change in law’ vindicates the petitioner’s
position, that petitioner can obtain relief on that claim under §2255,” notwithstanding Teague
v. Lane’s rule against retroactive applications of new rules. 474 F.3d at 354.  The court went
on to explain that “Davis can be read consistently with Teague by limited the exception in
Davis to substantive conduct.” Id. at 355.  The court also added the following observations
about the premise underlying petitioner’s argument:

There is no compelling reason for treating a petitioner who litigates and loses
a procedural claim differently from a petitioner who simply does not litigate
the procedural claim at all.  In either case, society has the same interest in the
finality of the proceedings.  And in both cases – but unlike the case of a
substantive change in the law – the petitioner is incarcerated for engaging in
conduct which society has deemed deserving of punishment.  The only
distinction between these two cases is that the petitioner who raises his claim
and loses is more prescient with respect to the development of the law.  This
is not a quality that should be dignified by affording otherwise equivalent
cases different outcomes. Most fundamentally, there is nothing about this
legal foresight that affects the justice or injustice of a petitioner's
incarceration.  More practically, affording different outcomes to these
situations would encourage frivolous claims on direct appeal in the hope that
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subsequent vindication could provide a basis of relief after a change in the
law occurs.  This is not a wise distinction for the law to draw.

Id. at 357.

79) Simmons v. Kapture, 474 F.3d 869 (6th Cir. 2007), reh’g en banc granted, opinion vacated
(May 15, 2007).  On remand from the Supreme Court, a majority of the Sixth Circuit panel
held that Halbert v. Michigan, 545 U.S. 605 (2005) – which held that “the Due Process and
Equal Protection Clauses require the appointment of counsel for defendants, convicted on
their pleas, who seek access to first-tier review in the Michigan Court of Appeals” – did not
announce a new rule, and that petitioner was therefore entitled to the benefit of its holding in
federal habeas.

80) Henley v. Bell, 487 F.3d 379 (6th Cir. 2007), cert. denied, 554 U.S. 918 (2008).  In the
course of affirming the denial of relief in this Tennessee capital case, a majority of the Sixth
Circuit panel held that the state appellate court’s conclusion that Campbell v. Louisiana, 523
U.S. 392 (1998), announced a new rule from which petitioner could not benefit was not
contrary to, and did not involve an unreasonable application of, clearly established federal
law.

81) Tanner v. McDaniel, 493 F.3d 1135 (9th Cir.), cert. denied, 552 U.S. 1068 (2007).  In this
non-capital Nevada murder case, the Ninth Circuit held that the portion of Roe v. Flores-
Ortega, 528 U.S. 470 (2000),  “holding that defense counsel has a duty to consult with the
defendant regarding an appeal when there is reason to think that a rational defendant would
want to appeal, such as when there are nonfrivolous grounds for appeal” did not announce a
new rule under Teague v. Lane. 493 F.3d at 1141.  In so holding, the court noted that,
“[a]lthough the [Supreme] Court resolved a circuit split in Flores-Ortega, that fact alone does
not imply that the Court announced a new constitutional rule.” 493 F.3d at 1143 n.7.  Having
concluded that petitioner was entitled to rely upon Flores-Ortega, the court went on to
conclude that his claim failed on the merits because “none of [his] contentions qualifies as a
nonfrivolous ground for appeal.” 493 F.3d at 1144.

82) Fahy v. Horn, 516 F.3d 169, 193 (3rd Cir. 2008).  Affirming the denial of relief on
petitioner’s Batson v. Kentucky claim in this Pennsylvania capital case, the Third Circuit
joined the Sixth, Seventh, Ninth, Tenth and Eleventh Circuits in concluding that Powers v.
Ohio, 499 U.S. 400 (1991), announced a new rule that does not apply retroactively to cases
on collateral review.

83) Delgadillo v. Woodford, 527 F.3d 919 (9th Cir. 2008).  In the course of affirming the denial
of relief on petitioner’s Confrontation Clause claim in this California assault case, the Ninth
Circuit held that the state court was free, pursuant to Danforth v. Minnesota, 552 U.S. 264
(2008), to apply the rule of Crawford v. Washington, 541 U.S. 36 (2004), to petitioner’s claim
even though the claim was pled under the rule of Ohio v. Roberts, 448 U.S. 56 (1980), and
that petitioner could not force a federal court to resolve the claim under Roberts rather than
Crawford.  The Ninth Circuit explained:

[E]ven if we were free to conduct de novo review, Delgadillo could not have
required us to consider his claims under Ohio v. Roberts rather than
Crawford. The Supreme Court has made clear that the purpose of the Teague
non-retroactivity rule is to protect state interests. ... For this reason, in federal
habeas proceedings, the state “can waive a Teague defense, during the course
of litigation, by expressly choosing not to rely on it.” Danforth, 552 U.S. at
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289 .... A habeas petitioner, on the other hand, may not raise Teague to bar
the application of a new rule. Thus, the state can get the benefit of a new rule
of criminal procedure by waiving Teague in a federal habeas proceeding just
as the state habeas courts can elect to apply a non-retroactive new rule when
considering a state habeas petitioner’s claims.  Accordingly, Delgadillo could
not have required a federal habeas court to apply Ohio v. Roberts to his
Confrontation Clause claims over the state’s objection.

527 F.3d at 927-28 (additional internal citations omitted).

84) Butler v. Curry, 528 F.3d 624, 636 (9th Cir.), cert. denied, 555 U.S. 1089 (2008).  Before
remanding this California assault case for fact development, the Ninth Circuit rejected the
state’s contention that Cunningham v. California, 549 U.S. 270 (2007), announced a “new
rule” under Teague v. Lane, 489 U.S. 288 (1989), such that petitioner – whose conviction
became final before Cunningham was decided, but after the Supreme Court’s decisions in
Apprendi v. New Jersey, 530 U.S. 466 (2000), United States v. Booker, 543 U.S. 220 (2005),
and Blakely v. Washington, 542 U.S. 296 (2004) – could not take advantage of it in federal
habeas.  After surveying the legal landscape as it existed at the time petitioner’s conviction
became final, the court held that Cunningham “simply applied the rule of Blakely to a distinct
but closely analogous state sentencing scheme. That the Supreme Court held for the first time
that California’s sentencing scheme violates the Sixth Amendment does not render its
decision in Cunningham a new rule.”

85) Meeks v. McKune, 2009 WL 4269701 (10th Cir. Dec. 1, 2009), cert. denied, 562 U.S. 848
(2010). In the course of affirming the denial of relief in this Kansas murder case, the Tenth
Circuit held that Giles v. California, 554 U.S. 353 (2008) (holding that forfeiture by
wrongdoing rule does not permit admission of statement by murder victim otherwise barred
by Confrontation Clause unless defendant specifically intended to prevent victim’s testimony)
announced a new rule that could not be applied retroactively pursuant to Teague v. Lane ,489
U.S. 288 (1989).

86) Rhoades v. Henry, 598 F.3d 511, 520 (9th Cir. 2010).  In the course of refusing to expand
the COA in this Idaho capital case, the Ninth Circuit expressed its agreement with the district
court’s determination that petitioner’s claim that guilt phase evidence in “capital proceedings
must meet a heightened reliability threshold before being admitted” would require a new rule,
and was therefore barred by Teague v. Lane, 489 U.S. 288 (1989).

87) Ponce v. Felker, 606 F.3d 596 (9th Cir.), cert denied, 562 U.S. 1009 (2010).  In the course
of denying relief in this non-capital California murder and burglary case, the Ninth Circuit
held that Giles v. California, 554 U.S. 353 (2008), announced a new rule that cannot be
applied retroactively under Teague v. Lane, 489 U.S. 288 (1989).

88) Chaidez v. United States, 655 F.3d 684 (7th Cir. 2011), aff’d, 568 U.S. 342 (2013).  In this
coram nobis case challenging a federal guilty plea, a majority of the Seventh Circuit panel
held that the Supreme Court’s decision in Padilla v. Kentucky, 559 U.S. 356 (2010),
“announced a new rule that does not fall within either of [the] exceptions [recognized in
Teague v. Lane, 489 U.S. 288 (1989)].” 655 F.3d at 686.  In so concluding, the majority
established a split with the Third Circuit, which held in United States v. Orocio, 645 F.3d 630
(3rd Cir. 2011), that “Padilla simply applied the old Strickland rule, such that it is
retroactively applicable on collateral review.”  Id. at 688.
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89) United States v. Hong, 671 F.3d 1147, 1156 (10th Cir. 2011).  In this § 2255 case, the Tenth
Circuit held that the Supreme Court’s decision in Padilla v. Kentucky, 559 U.S. 356 (2010),
“announced a new rule of constitutional law.”  After acknowledging the Third Circuit’s
contrary decision in United States v. Orocio, 645 F.3d 630 (3rd Cir. 2011), the Tenth Circuit
explained that Padilla’s holding “is a new rule of constitutional law not because of what it
applies – Strickland – but because of where it applies – collateral immigration consequences
of a plea bargain.”  The court went on to conclude that the rule announced in Padilla did not
satisfy either of the exceptions to the Teague v. Lane, 489 U.S. 288 (1989), bar against
retroactive application to cases on collateral review.

90) Miller v. Thaler, 714 F.3d 897 (5th Cir. 2013).  Before affirming the denial of relief in this
Texas “intoxicated manslaughter with a vehicle” case, the Fifth Circuit “reiterate[d]” that
Missouri v. Frye, 566 U.S. 133 (2012), “did not announce a new rule of constitutional law
because it ‘merely applied the Sixth Amendment right to counsel to a specific factual
context.’”  714 F.3d at 902 (quoting In re King, 697 F.3d 1189, 1189 (5th Cir.2012)). 
“Therefore,” the court continued, “we may consider Frye when determining whether the state
habeas court’s decision was ‘contrary to, or involved an unreasonable application of, clearly
established Federal law.’” Id.

91) Moore v. Hardee, 723 F.3d 488 (4th Cir. 2013).  In the course of reversing the district
court’s grant of relief on petitioner’s claim that trial counsel was ineffective for failing to call
an eyewitness identification expert at his North Carolina burglary and assault trial, the Fourth
Circuit rejected the state’s contention that petitioner’s challenge was barred by Teague v.
Lane, 489 U.S. 288 (1989).  The court explained: 

Because the district court explicitly applied Strickland to Moore’s ineffective
assistance claim based on his counsel’s failure to call an expert witness, and
because “the Strickland test provides sufficient guidance for resolving
virtually all ineffective-assistance-of-counsel claims,” we reject the State’s
Teague argument. When a case “simply crystalizes the application of
Strickland to the specific context” of a petitioner’s claim, it does not create
a “new rule” of constitutional adjudication.

723 F.3d at 499 n.8 (quoting Williams v. Taylor, 529 U.S. 362, 391 (2000), and Frazer v.
South Carolina, 430 F.3d 696, 704-05 (4th Cir.2005)).

92) Moore v. Biter, 725 F.3d 1184 (9th Cir. 2013).  Before granting relief in this California case,
the Ninth Circuit agreed with “[b]oth parties ... that Graham [v. Florida, 560 U.S. 48 (2010),]
established a new rule of law that is retroactively applicable on collateral review under
Teague v. Lane, 489 U.S. 288 (1989).” 725 F.3d at 1190.

93) Chavez v. Secretary, Florida Dept. of Corrections, 742 F.3d 940 (11th Cir. 2014). In the
course of affirming the denial of petitioner’s request for appointment of new counsel and
denying as moot his request for a stay of execution, the Eleventh Circuit observed that
Martinez v. Ryan, 566 U.S. 1 (2012), “did not announce a new rule of constitutional law” for
purposes of either restarting the limitations period under 28 U.S.C. § 2244(d)(1)(C), or
authorizing the filing of a second or successive habeas petitioner under 28 U.S.C. §
2244(b)(2).  742 F.3d at 945-46.

94) Clabourne v. Ryan, 745 F.3d 362 (9th Cir. 2014).  During its discussion of post-conviction
counsel’s deficient failure to assert a claim that trial counsel was ineffective for failing to
challenge the admission of petitioner’s 1982 confession at his 1997 Arizona capital
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resentencing proceeding, the Ninth Circuit considered and rejected the state’s contention that
petitioner’s theory for suppression could not succeed because Arizona v. Roberson, 486 U.S.
675 (1988), on which that theory was based, did not apply retroactively. See 745 F.3d at 379. 
“That the trial court may not have ruled improperly when it admitted Clabourne’s statement
into evidence in 1982,” the Ninth Circuit explained, “does not mean that the same evidence
was necessarily admissible in 1997.  By 1997 it was established that the admission of
Clabourne’s statement violated his rights under the Fifth Amendment.” Id. at 380; see also
id. (observing that Arizona’s statute requiring consideration of “all evidence admitted during
the guilt phase” at sentencing “does not trump federal constitutional protections ...”).

95) Ayala v. Wong, 756 F.3d 656 (9th Cir.  2014) (second amended opinion), rev’d on other
grounds, 135 S.Ct. 2187 (2015).  After determining that § 2254(d) was inapplicable to
petitioner’s claim challenging the trial court’s exclusion of defense counsel from hearings
addressing allegations that the prosecution violated Batson v. Kentucky, the Ninth Circuit
panel majority examined the state’s contention – with which the district court had agreed –
that petitioner’s claim was nevertheless barred by Teague v. Lane, 489 U.S. 288 (1989), and
concluded that it was not.  After explaining that United States v. Thompson, 827 F.2d 1254
(9th Cir. 1987), “established” the Ninth Circuit rule that “defense counsel must be permitted
to be present and offer argument during Batson steps two and three,” 756 F.3d at 685, and that
numerous state and federal courts had reached the same conclusion by the time petitioner’s
conviction became final, the majority held that “the rule that Ayala would have us apply is not
Teague-barred,” id. at 691.

96) In re Henry, 757 F.3d 1151 (11th Cir. 2014).  In the course of denying  petitioner’s
application for a stay of execution and leave to file a second or successive § 2254 petition
challenging his Florida death sentence, a majority of the Eleventh Circuit panel held that Hall
v. Florida, 134 S.Ct. 1986 (2014), announced a new rule of constitutional criminal procedure
which had not been “made retroactive to cases on collateral review by the Supreme Court,”
as required by 28 U.S.C. § 2244(b)(2).  757 F.3d at 1159 (“Nothing in Atkins [v. Virginia]
dictated or compelled the Supreme Court in Hall to limit the states’ previously recognized
power to set an IQ score of 70 as a hard cutoff.  This is plainly a new obligation that was
never before imposed on the states, under the clear language of Atkins, and of Hall itself.”). 
The majority went on to observe that “Hall made no mention of retroactivity,” id., and that,
while Hall itself was a challenge to the denial of state collateral review, the Supreme Court’s
announcement and application of a new rule in that posture did not suggest an “intent of the
Court to apply the rule in Hall retroactively for future federal habeas petitioners nationwide,”
id. at 1159 n.11.  Finally, the majority added that petitioner’s claim also failed for the
additional reason that he had failed to make “a ‘sufficient showing of possible merit ....’” Id.
at 1161.  See also Kilgore v. Secretary, Florida Dept. of Corrections, 805 F.3d 1301, 1314
(11th Cir. 2015), cert. denied, 138 S.Ct. 446 (2017) (adhering to Henry’s determination that
Hall announced a new rule that does not apply retroactively under Teague, and maintaining
that although Henry involved a request to proceed with a second or successive petition while
this case involved a first petition, “that distinction makes no difference”). 

97) Johnson v. Ponton, 780 F.3d 219 (4th Cir. 2015), cert. granted, judgment vacated sub nom.
Johnson v. Manis, 136 S.Ct. 2443 (2016) (remanding for further consideration in light of
Montgomery v. Louisiana, 136 S.Ct. 718 (2016)).  In this formerly capital Virginia murder
case (petitioner’s death sentence was set aside pursuant to Roper v. Simmons, 543 U.S. 551
(2005)), the Fourth Circuit joined the Fifth and Eleventh Circuits in holding that, pursuant to
Teague v. Lane, 489 U.S. 288 (1989), the rule announced in  Miller v. Alabama, 567 U.S. 460
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(2012), does not apply retroactively to cases on collateral review.  In reaching that conclusion,
the court first considered and rejected petitioner’s contention that the Supreme Court’s
application of the rule in Jackson v. Hobbs – a companion case to Miller that was before the
court on review of the denial of state post-conviction relief – did not signify Miller’s
retroactivity.  Relying on Justice O’Connor’s concurring opinion in Tyler v. Cain, 535 U.S.
656 (2001), the Fourth Circuit insisted that, “[b]ecause an express holding as to retroactivity
is required for a single Supreme Court case to establish retroactivity, the Court’s mere
application of a new rule to a case on collateral review is insufficient.”  780 F.3d at 225. 
Applying that principle, the court added that, “because Miller’s holding concerned only the
life-without-parole sentencing process of juvenile homicide offenders, and not the
retroactivity of the rule it announced, the Court’s application of that rule to Jackson did not
render it retroactive.” Id.  Next, the Fourth Circuit determined that Miller’s rule is
“procedural” rather than “substantive,” such that it cannot qualify for Teague’s first
exception:  “Because only a ‘certain process – considering an offender’s youth and attendant
characteristics – before imposing a particular penalty,’ is required after Miller, and because
life without parole may still be imposed on juveniles so long as that process is carried out,
Miller announced a procedural rule, and cannot qualify for the Teague exception for
substantive rules.” Id. at 225-26.  The court went on to conclude that Miller did not announce
a “watershed” or “bedrock” rule capable of meeting Teague’s second exception.  See id.

Additionally, in footnote 2, the Fourth Circuit rejected the state’s contention that
petitioner was also ineligible for the benefit of Miller’s rule because his sentence had not been
“mandatory.” The court explained: “Miller held unconstitutional life-without-parole sentences
imposed upon juvenile homicide offenders without consideration of the offenders’ youth.
Because the commutation of Johnson’s sentence from death to life imprisonment without
parole did not involve any process for considering his youth, Miller is not inapplicable to
Johnson on this ground.”

98) Martin v. Symmes, 782 F.3d 939 (8th Cir. 2015), cert. granted, judgment vacated sub nom.
Martin v. Smith, 136 S.Ct. 1365 (2016) (remanding for further consideration in light of
Montgomery v. Louisiana, 136 S.Ct. 718 (2016)). The Eighth Circuit joined the Fourth, Fifth,
and Eleventh Circuits in holding that Miller v. Alabama, 567 U.S. 460 (2012), announced a
new procedural rule that does not fit within the exception for “watershed” rules set forth in
Teague v. Lane, 489 U.S. 288 (1989), and may not be applied retroactively in a federal habeas
case.

99) Crittenden v. Chappell, 804 F.3d 998 (9th Cir. 2015).  Before affirming the grant of relief
on petitioner’s Batson v. Kentucky, 476 U.S. 79 (1986), claim in this California capital case,
a majority of the Ninth Circuit panel rejected the state’s contention that Cook v. LaMarque,
593 F.3d 810 (9th Cir. 2010) – “which clarified that a peremptory challenge violates the Equal
Protection Clause if it is ‘motivated in substantial part’ by race ... ‘regardless of whether the
strike would have issued if race had played no role” – announced a new rule from which
petitioner could not benefit pursuant to Teague v. Lane, 489 U.S. 288 (1989).  804 F.3d at
1002 (quoting Cook, 593 F.3d at 815 and Crittenden v. Ayers, 624 F.3d 943, 958-59 (9th Cir.
2010) (remanding this case for further consideration in light of Cook).  The majority
explained that “the general nature of the Batson standard requires courts to elaborate upon
what constitutes ‘purposeful discrimination,’ and Cook’s explanation that ‘purposeful
discrimination’ may exist even when there is also a race neutral, but-for cause of a
prosecutor’s decision to challenge a juror did not create a new principle of constitutional
law.”  804 F.3d at 1008; see also id. (“Cook’s clarification of Batson’s standard is consistent
with existing precedent, as neither the Supreme Court nor this circuit had previously adopted
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mixed motives analysis.”). 

100) Jones v. Davis, 806 F.3d 538 (9th Cir. 2015).  The Ninth Circuit reversed the district court’s
judgment that “‘systemic delay and dysfunction’” in “California’s post-conviction system for
capital prisoners violates the Eighth Amendment’s prohibition against cruel and unusual
punishment.” 806 F.3d at 542.  After resolving to address the Teague v. Lane, 489 U.S. 288
(1989), question presented by the case despite the existence of a separate question about
exhaustion, a majority of the panel analyzed petitioner’s claim and determined that it sought
the benefit of a new rule unavailable to him under Teague:

Petitioner asks us to apply a rule that a state’s post-sentencing procedures are
unconstitutionally “arbitrary” if they produce long delays resulting in few
actual executions and uncertainty as to which prisoners will be executed.
Furman [v. Georgia, 408 U.S. 238 (1972),] did not dictate such a rule. In
2003 [when petitioner’s case became final], reasonable jurists could have
differed as to whether Furman applied to challenges to the delays caused by
a state’s postsentencing procedures.

806 F.3d at 551.  The majority went on to reject petitioner’s additional contention that, even
if the rule he sought was “new,” it nevertheless fit within Teague’s “first exception – for
substantive rules” because it would apply “to a class of persons” based on their “status.” Id.
at 552.  The majority disagreed with this “unconventional interpretation of the exception for
substantive rules,” explaining that, under his “view, almost any procedural rule could be
characterized as substantive merely by defining the petitioner as belonging to a class of
persons with the ‘status’ of those whose convictions or sentences were obtained through an
unconstitutional procedural rule.”  Id. at 552-53. 

Judge Watford concurred in the judgment but wrote separately to assert that the rule
applied by the district court was “substantive rather than procedural,” 806 F.3d at 553, and
that reversal should have been based on a determination that petitioner’s “claim remains
unexhausted,” id. at 555.

101) Alfaro v. Johnson, 862 F.3d 1176 (9th Cir. 2017).  In a footnote to its decision rejecting
petitioner’s claim that systemic delay in California’s capital punishment scheme violated the
Eighth Amendment, the Ninth Circuit panel acknowledged that Welch v. United States, 136
S.Ct. 1257 (2016), “undercuts the argument that a rule is procedural [for Teague v. Lane
purposes] merely because the rule does not address a group defined by some intrinsic quality,”
and in so doing “cast some doubt on our conclusion” in Jones v. Chappell, 806 F.3d 538 (9th
Cir. 2015), that the rule asserted to support the systemic delay claim there – and in this case
– was “procedural” rather than “substantive.” 862 F.3d at 1185 n.5.  The court further
observed that “[b]oth Welch and Montgomery [v. Louisiana, 136 S.Ct. 718 (2016)], develop
Teague by clarifying the relevant distinction between substantive and procedural rules: The
failure to apply a procedural rule does not necessarily invalidate every result, whereas failure
to apply a substantive rule leaves no possibility of a legitimate outcome.”  Id.; see also id.
(acknowledging that the rule advanced by petitioner could be a  “substantive” one that would
“invalidate California’s present system for administering the death penalty,” but declining to
revisit the “vitality” of Jones’ conclusion to the contrary because petitioner’s claim failed on
other procedural grounds). 

102) Ybarra v. Filson, 869 F.3d 1016 (9th Cir. 2017).  In the course of rejecting a request for
leave to file a second or successive § 2254 petition in this Nevada capital case, the Ninth
Circuit held that Hurst v. Florida, 136 S.Ct. 616 (2016), does not apply retroactively.
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103) Barajas v. United States, 877 F.3d 378, 381 (8th Cir. 2017).  Before affirming the denial of
relief in this § 2255 case, the Eighth Circuit joined the Second, Fourth, Seventh, Ninth, and
Tenth Circuits in holding that Teague v. Lane “applies to both federal and state convictions.” 

104) Jones v. Davis, 890 F.3d 559 (5th Cir. 2018).  Before affirming the denial of relief on
petitioner’s fair trial claim in this Texas capital case, the Fifth Circuit declined to conduct a
Teague v. Lane, 489 U.S. 288 (1989), “new rule” analysis due to the state’s inadequate efforts
to develop the issue.  The court explained:

[T]his court is not the proper court to consider this fact-bound issue in the
first instance.  The State’s failure to present this issue in the district court,
despite raising it in a prior appeal before this court, and despite the district
court’s order to provide supplemental briefing on the fair trial claim, has
prevented the development of the record on this issue. Given this lack of
development below, we pretermit the Teague analysis and review the district
court's decision on the merits.

890 F.3d at 564-65.  
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F. TEAGUE V. LANE ISSUES

DISTRICT COURT CASES:

1) Teel v. Burton, 904 F. Supp. 1294, 1302 (M.D. Ala. 1995).  Petitioner who alleged that he
was denied his constitutional right to be present at his trial did not seek the benefit of a new
rule.

2) Goldstein v. Delaware Bureau of Adult Corrections, 931 F.Supp. 284, 295 (D.Del. 1996),
aff’d, 127 F.3d 1095 (3rd Cir. 1997).  Petitioner’s claim that the judge who presided over his
probation revocation had “compromised her neutrality by mingling investigative, accusatory
and adjudicative functions” did not seek the benefit of a new rule, but rather sought
application of longstanding requirement that fact finder in probation revocation must be
neutral and detached.

3) Weeks v. Angelone, 4 F.Supp.2d 497, 520 (E.D.Va. 1998), appeal dismissed, 176 F.3d 249
(4th Cir. May 10, 1999).  The court rejected petitioner’s claim that the trial court’s refusal
to appoint ballistic and forensic experts denied him due process, explaining that the Supreme
Court’s decision in Ake v. Oklahoma “did not refer to any non-psychiatric experts” and that
petitioner was therefore seeking the benefit of a new rule, which is not permitted either under
Teague or under amended §2254(d).

4) United States ex rel. Giangrande, 1999 WL 184184 (N.D.Ill. Mar. 29, 1999).  The court
found that petitioner’s otherwise untimely petition was timely under §2244(d)(1)(C), which
triggers the start of the one year limitation period on “the date on which the constitutional
right asserted was initially recognized by the Supreme Court, if the right has been newly
recognized by the Supreme Court and made retroactively applicable to cases on collateral
review.” 1999 WL 184184 at *3. The new rule identified by the court as satisfying
§2244(d)(1)(C) was the Supreme Court’s decision in Bracy v. Gramley, 520 U.S. 899 (1997),
where the Supreme Court remarked that “compensatory, camouflaging bias” on the part of a
corrupt judge “would violate the Due Process Clause . . .” Bracy, 520 U.S. at 905. This rule
was implicated in petitioner’s case because petitioner himself was convicted by the same
judge who convicted the petitioner in Bracy. 

Rejecting the state’s arguments that Bracy did not announce a new rule, the court
acknowledged that the general right to trial by an impartial decisionmaker has deep roots in
this country, but went on to conclude that, in light of the Seventh Circuit majority’s
conclusion that the rule sought in Bracy itself was barred by Teague v. Lane, the Supreme
Court’s subsequent decision in Bracy’s favor did announce a new rule. The court further
found that this new rule is retroactively applicable under Teague because it “require[s] the
observance of those procedures that are implicit in the concept of ordered liberty,” 1999 WL
184184 at *6 (quoting Teague, 489 U.S. at 307), and under §2244(d)(1)(C) because the
Supreme Court itself applied the rule in Collins v. Welborn, which was on collateral review
at the time.

5) Goins v. Angelone, 52 F.Supp.2d 638, 669 (E.D.Va. 1999).  The court held that petitioner’s
claim “that individual voir dire is constitutionally mandated in capital cases with extensive
pretrial publicity” sought the benefit of a “new rule,” and that relief on that ground was
therefore barred by Teague.

6) Rios-Delgado v. United States, 117 F.Supp.2d 581, 591 (W.D.Tex. 2000).  The Fifth
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Circuit’s decision in United States v. Reyes-Espinosa, 117 F.3d 826 (5th Cir. 1997),
interpreting §2L1.2(b)(2) of the Federal Sentencing Guidelines, did not announce a new rule; 
that decision is therefore applicable to cases on collateral review. 

7) Darity v. United States, 124 F.Supp.2d 355, 359-361 (W.D.N.C. 2000), aff’d, 2001 WL
1589177 (4th Cir. Dec. 13, 2001) (unpublished). The district court held that Apprendi
applies retroactively to cases on collateral review both because it announced a new rule of
criminal procedure which falls within Teague’s second exception, and because its rule can
also be characterized as “substantive,” which places it outside Teague’s nonretroactivity
requirement.

8) United States v. Nichols, 126 F.Supp.2d 479, 485 (W.D.Mich. 2000).  The district court held
that the Sixth Circuit’s decision in Hampton v. United States, 191 F.3d 695 (6th Cir. 1999)
(interpreting “conviction” in 18 U.S.C. §921(a)(20) to exclude past Michigan convictions as
to which a defendant’s civil rights have been restored under state law), “involves the
substantive construction of a criminal statute,” and, as such, applies retroactively to cases on
collateral review.

9) United States v. Zapata-Rodriguez, 2001 WL 194758 at *2 (N.D.Tex. Feb. 22, 2001), report
and recommendation adopted, 2001 WL 363058 (N.D.Tex. April 15, 2001).  The court held
that “Apprendi [v. New Jersey, 530 U.S. 466 (2000)] is barred by Teague from application on
collateral review.” See also United States v. Moss, 137 F.Supp.2d 1249 (D.Kan. 2001)
(same); United States v. Goode, 143 F.Supp.2d 817 (E.D.Mich. 2001) (same); Klein v.
United States, 125 F.Supp.2d 460, 467 (D.Wyo. 2000) (same); United States v. Gibbs, 125
F.Supp.2d 700, 706-707 (E.D.Pa. Dec. 19, 2000) (same); Ware v. United States, 124
F.Supp.2d 590, 599-600 (M.D.Tenn. 2000) (same); United States v. Johnson, 126
F.Supp.2d 1222, 1226-1227 (D.Neb. 2000) (same).

10) Levan v. United States, 128 F.Supp.2d 270, 276 (E.D.Pa. 2001).  The court held that the
Supreme Court’s decision in Apprendi v. New Jersey, 530 U.S. 466 (2000), announced a new
rule of criminal procedure that is not applicable to cases which became final prior to its
announcement. 

11) United States v. Hernandez, 137 F.Supp.2d 919, 929; 932 (N.D.Ohio 2001).  The district
court held that “Apprendi involves a substantive change in the law and, as such, should be
applied retroactively.”  Additionally, after acknowledging that some courts have declined to
apply Apprendi retroactively under Teague, the court held that even if Teague is applicable
to Apprendi claims, the rule of Apprendi  “falls within the second Teague exception.”

12) United States v. Tosh, 141 F.Supp.2d 738, 746 (W.D.Ky. 2001), aff’d, 330 F.3d 836 (6th
Cir. 2003).  The court found that, “as applied to criminal defendants in general, Apprendi’s
rule may fall within Teague’s second exception.”  The court went on to conclude, however,
that because application of Apprendi to petitioner’s 1985 conviction and sentence “would not
affect the fundamental fairness or accuracy of [his] trial [it] cannot be retroactively applied
to his case.”  In reaching this conclusion, the court applied a Teague analysis which looks not
only to the nature of the new rule sought to be applied retroactively, but also to whether
application of the rule in the case before the court would implicate the “accuracy and fairness”
of the petitioner’s trial. See 141 F.Supp.2d at 746 (“Any new rule made retroactive through
Teague’s second exception must meet Teague’s requirements of accuracy and fairness with
respect to both criminal defendants in general and the defendant presently before the court”).
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13) Monsanto v. United States, 143 F.Supp.2d 273, 279 (S.D.N.Y. 2001).  The district court held
that Richardson v. United States, 526 U.S. 813 (1999), “announced a new substantive rule of
law which applies retroactively.”

14) Attica v. Frank, 2001 WL 827455 at *5-6 (E.D.Pa. July 11, 2001).  The district court held
that the Supreme Court’s decision in Cooper v. Oklahoma announced a new rule which does
not meet either Teague exception.

15) United States v. Richardson, 214 F.Supp.2d 844, 848 (N.D.Ill. 2002).  After finding that
Apprendi announced a new rule of criminal procedure, the district court went on to hold that
Apprendi’s rule does not fit within either Teague exception.  With regard to the second
exception, the court explained that “the rule announced in Apprendi is not a watershed
determination because an Apprendi violation has not been held to be structural error requiring
per se reversal.”  The court went on to explain that “subjecting Apprendi claims to harmless
and plain error review is a clear indication that it is possible for a criminal defendant to have
a fair and accurate trial without the new procedural protection offered by Apprendi.”  Based
on this rationale, the court dismissed petitioner’s Apprendi claim as untimely under §2255
para. 6(3).

16) Murray v. United States, 2002 WL 982389 (D.Mass. May 10, 2002).  The district court held
that Apprendi v. New Jersey does not apply retroactively to cases on collateral review.

17) Williams v. Kyler, 2002 WL 31662297 at *6 (E.D.Pa. Nov. 19, 2002).  The court held that
Cage v. Louisiana, 498 U.S. 39 (1990), “should be applied retroactively to cases on collateral
appeal” because it fell within the “watershed rule” exception to Teague v. Lane, 489 U.S. 288
(1989).

18) Sibley v. Culliver, 243 F.Supp.2d 1278 (M.D. Ala. 2003), aff’d, 377 F.3d 1196 (11th Cir.
2004). Relying on the Eleventh Circuit’s decision in McCoy v. United States, 266 F.3d 1245,
1258 (11th Cir.2001) (Apprendi not retroactively applicable under Teague), the district court
rejected petitioner’s attempt rely upon Ring v. Arizona to establish that his petition was timely
under §2244(d)(1)(C) (triggering limitations period from date of new rule retroactively
applicable to cases on collateral review) in this Alabama capital case.  The court also
expressly rejected, albeit without analysis, petitioner’s contention that Ring announced a
substantive rule.

19) Richardson v. Newland, 342 F.Supp.2d 900, 924 (E.D. Cal. 2004), rev’d on other grounds,
171 Fed. Appx. 156 (9th Cir. 2006).  In the course of granting relief on petitioner’s
Confrontation Clause claim, the district court held that Crawford v. Washington, 541 U.S. 36
(2004), did not announce a new rule because “Crawford did not articulate a change in
procedure, it merely reaffirmed and clarified procedures that had long been in place.” 

20) Soles v. Lavigne, 2005 WL 1631149 at *7 (E.D. Mich. July 12, 2005).  Relying on Dorchy
v. Jones, 398 F.3d 783 (6th Cir. 2005), the district court held that Crawford v. Washington,
541 U.S. 36 (2004), announced a new rule that does not fall within either of the exceptions
prescribed by Teague v. Lane, 489 U.S. 288 (1989).  The court noted that its holding “is
evident by the Dorchy court’s holding that review of a habeas issue is conducted in light of
the law as it existed at the time of the final state court decision,” and Crawford was decided
almost two years after the final state court decision.
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21) Long v. Bell, 2007 WL 4303130 (E.D. Mich. Dec. 6, 2007).  The district court held that
Halbert v. Michigan, 545 U.S. 605 (2005) (rejecting Michigan’s refusal to appoint counsel
to defendants who plead guilty with first-tier discretionary appeals) did not announce a new
rule, but was dictated by the holding in  Douglas v. California, 372 U.S. 353 (1963).  In the
alternative, the court held that even if Halbert did announce a new rule, that rule, as an
application of the fundamental right to counsel, fit within Teague’s second exception.

22) Kessack v. United States, 2008 WL 189679 (W.D. Wash. Jan. 18, 2008).  In the course of
granting the writ of audita querela in this federal drug conspiracy case, the district court
rejected the argument that United States v. Booker could not be applied retroactively to
petitioner’s case in light of United States v. Cruz (9th Cir. 2005).  The court reasoned that
Cruz relied upon Teague v. Lane, but Teague’s limitations on retroactivity stem from the
nature of habeas review and the broad scope of constitutional issues cognizable on habeas,
while petitioner sought a writ of audita querela, which is used to achieve justice in
extraordinary situations where ordinary post-conviction remedies are not available.

23) Johnson v. Ponton, 2013 WL 5663068 (E.D. Va. Oct. 16, 2013), aff’d, 780 F.3d 219 (2015),
cert. granted, judgment vacated sub nom. Johnson v. Manis, 136 S.Ct. 2443 (2016)
(remanding for further consideration in light of Montgomery v. Louisiana, 136 S.Ct. 718
(2016)).  The district court held that the rule announced in Miller v. Alabama, 567 U.S. 460
(2012), is not retroactively applicable to cases on collateral review.  Petitioner was sixteen at
the time of the offense.  He was originally sentenced to death, but that sentence was
commuted pursuant to Roper v. Simmons, 543 U.S. 551 (2005).  The district court began by
rejecting petitioner’s argument that the Supreme Court implicitly held that the Miller rule was
retroactively applicable by applying the rule to Jackson, a petitioner who brought a claim on
collateral review and whose case was consolidated with Miller’s.  The court explained that
it would not assume that this was the Supreme Court’s intention because the Court had
specifically held that a new rule was not retroactive in similar circumstances. 2013 WL
5663068 at *4 (citing Chaidez v. United States, 568 U.S. 342 (2013); Padilla v. Kentucky, 559
U.S. 356 (2010)).  The district court went on to hold that Miller’s rule was not retroactively
applicable under the analysis prescribed by Teague v. Lane because it was neither a
substantive rule nor a watershed rule of criminal procedure. 

24) Flowers v. Roy, 2014 WL 1757898 (D.Minn. May 1, 2014), appeal dismissed, 603
Fed.Appx. 510 (8th Cir. 2015).  Before granting relief on petitioner’s Miller v. Alabama, 567
U.S. 460 (2012), challenge to his consecutive, mandatory life without parole sentences, the
district court applied the “principles and holdings of Teague [v. Lane, 489 U.S. 288 (1989),]
and its progeny,” to determine that “Miller applies retroactively to cases like Flowers’ ... for
either or both of [two] reasons ....” 2014 WL 1757898 at *6.  First, the court regarded the
Supreme Court’s application of the Miller rule in the companion case of Jackson v. Hobbs as
sufficient by itself “to decide the question of Miller retroactivity[.]” Id.  “Crucially,” the court
explained, “though Miller was on direct review and Jackson on collateral review, the Supreme
Court applied its new constitutional rule prohibiting mandatory life without parole for
juveniles equally to both cases and granted relief to both appellants. ... The Supreme Court’s
disposition of Jackson is dispositive here.” Id. at *7.  “Second,” the court continued, “the new
constitutional rule Miller announced is retroactive to cases on collateral review because it
falls within the Teague exception for new substantive rules.”  Id.  The court explained that,
“[t]hough Miller undoubtedly has a procedural component, it prescribes a discretionary
sentencing process only as a consequence of the substantive rule against the mandatory
imposition of life without parole on juveniles that is at its core.”  Id.; see also id. at *8
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(“Simply put, Miller is a substantive rule because it puts juveniles as a class beyond the reach
of criminal statutes like [the Minnesota statute] that would otherwise impose a mandatory
sentence of life without the possibility of release on all offenders convicted of certain types
of homicides.”).

25) Songster v. Beard, 35 F.Supp.3d 657 (E.D.Pa. 2014), vacated, 644 Fed.Appx. 158 (3rd Cir.
2016) (remanding for proceedings not inconsistent with Montgomery v. Louisiana, 136 S.Ct.
718 (2016)).  The district court held that Miller v. Alabama, 567 U.S. 460 (2012), which held
that a mandatory life without parole sentence for a juvenile convicted of homicide violates the
Eighth Amendment, applies retroactively to cases on collateral review, and that petitioner,
who was fifteen at the time of the underlying homicide, was entitled to habeas relief on his
Miller claim.  After acknowledging that the Third Circuit had yet to address the question and
that other courts had produced mixed results, the district court determined that petitioner was 
entitled to the benefit of Miller for two reasons.  First, the Supreme Court itself applied the
rule in the companion case of Jackson v. Hobbs, involving a prisoner who challenged his
mandatory life without parole sentence in a collateral proceeding.  The court reasoned that,
“[i]t would be fundamentally unfair to find that because Jackson was paired with Miller he
gets relief in the form of resentencing and the possibility of release while others similarly
situated will not and will die in prison.” 35 F.Supp.3d at 662.  Second, the district court
determined that the Miller rule falls within the first Teague exception as a substantive rule
because it bans mandatory life without parole sentences for juvenile homicide defendants. 
“In essence,” the court explained, “the substance of the Miller rule is no different than the
rules established in Roper and Graham, which were applied retroactively.” Id. at 663; see also
id. at 664 (adding that other courts classifying Miller’s rule as procedural “ignore that Miller
categorically banned a punishment that the law cannot impose upon juveniles, a mandatory
lie without parole sentence. They fail to recognize that those defendants who were sentenced

before Miller were sentenced to terms of life imprisonment that were unconstitutional.”).   
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G. PRESUMPTION OF CORRECTNESS  

COURT OF APPEALS CASES:

1) Blackmon v. Scott, 22 F.3d 560, 563 (5th Cir.), cert. denied, 513 U.S. 1060 (1994).
Petitioner waived right to object to findings of fact on basis that Attorney General drafted
state habeas order ex parte by failing to raise it in the district court.

2) Jackson v. Herring, 42 F.3d 1350, 1366 (11th Cir.), cert. denied sub nom. Jackson v. Jones, 
515 U.S. 1189 (1995).  State coram nobis court's determination that counsel's failure to
present mitigating evidence was strategic was not supported by the record and thus was not
entitled to a presumption of correctness. 

3) Lawson v. Borg, 60 F.3d 608, 612-13 (9th Cir. 1995).  State court conclusion that an error
was harmless is not a finding of fact entitled to the presumption of correctness.

4) Tippins v. Walker, 77 F.3d 682, 685 (2nd Cir. 1996).  State court findings were not entitled
to a presumption of correctness because state court "did not make specific findings on any
issue" other than petitioner's failure to show prejudice in connection with ineffective
assistance of counsel claim.

5) Perillo v. Johnson, 79 F.3d 441, 447 (5th Cir. 1996).  Where judge in petitioner's capital
murder trial was not the state habeas judge, and state habeas judge conducted only a "paper"
hearing, there was danger of “trial by affidavit,” and state habeas findings of fact were not
entitled to presumption of correctness.

6) Dickerson v. Vaughn, 90 F.3d 87, 90 (3rd Cir. 1996). When factual findings of lower and
higher state courts are conflicting, federal court must accept the facts as found by the higher
state court.

7) Cunningham v. Diesslin, 92 F.3d 1054, 1061 (10th Cir. 1996).  Findings by district court
and magistrate based only on review of state record “are not fully entitled to the clearly
erroneous standard of review,” id. at 1062 n.6; such findings are subject to independent
review of the record by court of appeals.

8) Salazar v. Johnson, 96 F.3d 789, 792 (5th Cir. 1996). District court erred in applying
presumption of correctness to state court’s “implicit” finding that trial counsel had informed
defendant of his rights to appeal; finding was the result of a paper hearing and was not
supported by the record. 

9) McQueen v. Scroggy, 99 F.3d 1302, 1310 (6th Cir. 1996), cert. denied sub nom. McQueen
v. Parker, 520 U.S. 1257 (1997).  Where a federal court does not defer to state court findings
of fact, it must give written justification and set forth which of the first seven factors in
§2254(d) exist, or give reasons that the state court’s findings are unsupported by the record
pursuant to §2254(d)’s eighth factor.

10) Greer v. Parke, 1997 WL 73830 at n.2 (7th Cir. Feb. 14, 1997) (unpublished), cert. denied, 
521 U.S. 1125 (1997). The court found that the “trial court’s statement that [petitioner] had
‘distinct criminal states of mind’ is not a recital of facts but a legal conclusion concerning the
scope of the protection against double jeopardy in relation to [petitioner’s] two convictions,”
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and therefore not entitled to a presumption of correctness in federal habeas proceedings.

11) Childress v. Johnson, 103 F.3d 1221 (5th Cir. 1997). Applying §2254(e)(1), which the court
observed “appears to retain the traditional presumption of correctness,” 103 F.3d at 1225, the
court concluded that petitioner was constructively denied counsel at his 1940’s guilty pleas
where counsel, who had been appointed to help petitioner waive his right to a jury trial, took
(in the words of the state court) “a potted plant approach.” 103 F.3d at 1226. In footnote 7,
the court stated that, “[w]hile the measure of deference afforded state court factual findings
is substantial, we note that it is not absolute. Section 2254(d)(2) authorizes issuance of the
writ if the state court decision ‘was based on an unreasonable determination of the facts in
light of the evidence presented.’”

12) Jackson v. Anderson, 112 F.3d 823, 824 (5th Cir. 1997), cert. denied, 522 U.S. 1119 (1998).
The majority observed that new §2254(e)(1) “apparently places a more onerous burden on the
petitioner in that the petitioner must now rebut the presumption of correctness by clear and
convincing evidence.”

13) Carriger v. Stewart, 132 F.3d 463, 473-75 (9th Cir. 1997) (en banc), cert. denied, 532 U.S.
1133 (1998).  In this Arizona capital case, the majority (6-5) declined to afford a presumption
of correctness to the state courts’ determination that a post-trial confession by the state’s star
witness was not credible; the majority found that the record did not support the state court’s
determinations that the witness was credible when he testified against petitioner and when he
recanted his confession, but not credible when he actually confessed, which was actually the
only time he was not speaking under a grant of immunity.

14) Cox v. Norris, 133 F.3d 565, 569 (8th Cir. 1997).  The state court’s determination that
pretrial publicity did not prejudice the jury “is essentially a factual conclusion entitled to a
presumption of correctness . . .”

15) Holsomback v. White, 133 F.3d 1382, 1386-87 (11th Cir. 1998).  In the course of reversing
the district court’s denial of relief on petitioner’s ineffective assistance of counsel claim, the
majority noted that “[w]hether a particular decision by counsel was a tactical one is a question
of fact, and the state court’s resolution of that issue enjoys a strong presumption of
correctness,” but “[w]hether a particular tactical decision was a reasonable one . . . is a
question of law, reviewable de novo.” 

16) Dyer v. Calderon, 151 F.3d 970, 976 (9th Cir. 1998) (en banc), cert. denied, 525 U.S. 1033
(1998).  The court declined to apply the pre-Act presumption of correctness to the state trial
court’s findings on the issue of juror bias in this California capital case because, despite the
ready availability of a large amount of evidence indicating the juror had lied to obtain a seat
on the jury, the trial judge relied largely on dubious assumptions based on the juror’s
testimony, much of which was subsequently proven false. Applying 28 U.S.C. §2254(d)(3),
which permits a federal court to set aside the presumption of correctness when “the material
facts were not adequately developed” in state court proceedings, the court explained: “What
this means is that the evidence not discovered (that an adequate hearing would have
discovered) must be so significant that a reasonable factfinder could have decided the bias
question differently if armed with this knowledge. In other words, there must be a material
possibility that the judge would have made a different decision if he had been aware of the
facts in question.” Here, the court concluded that the wealth of information left unexplored
by the trial court satisfied this standard.
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17) Barnett v. Hargett, 174 F.3d 1128, 1136 (10th Cir. 1999).  The Tenth Circuit declined to
apply §2254(e)(1)’s presumption of correctness to the state court’s finding that a competency
hearing was conducted in his case for two reasons: first, because the hearing, if it occurred,
was conducted pursuant to a standard declared unconstitutional in Cooper v. Oklahoma, it “is
analogous to no competency hearing at all;” and second, petitioner put forth clear and
convincing evidence . . . that he was effectively unrepresented” during the proceeding at
which the finding that petitioner had been afforded a competency hearing was made, and he
had therefore  shown “‘some reason to doubt the adequacy or the accuracy of the fact-finding
proceeding.’” (quoting Medina v. Barnes, 71 F.3d 363, 369 (10th Cir. 1995)).

18) Tolbert v. Page, 182 F.3d 677, 685 (9th Cir. 1999) (en banc).  The Ninth Circuit held as
follows:  “A trial court’s determination of whether a prima facie case of discrimination under
Batson has been established is to be reviewed deferentially, on direct appeal for clear error,
or in the habeas context, by application of the statutory presumption of correctness.  To the
extent that Turner v. Marshall, 63 F.3d 807 (9th Cir. 1995), conflicts with this holding, it is
overruled.”

19) Hooks v. Ward, 184 F.3d 1206, 1231 (10th Cir. 1999).  Based on its own review of the
evidence presented at petitioner’s capital trial, the Tenth Circuit concluded that §2254(e)(1)’s
presumption of correctness did not apply to the state courts’ factual determination that
petitioner had not presented evidence sufficient to cast doubt on his intent to kill.

20) Moore v. Johnson, 194 F.3d 586, 602-604 (5th Cir. 1999).  In this pre-Act capital case, the
court rejected the state’s assertion that “a federal district court may not reject the factual
determinations made by a state habeas court without conducting its own evidentiary hearing,”
finding “no error arising solely from the fact that the district court chose to review the state
habeas court’s factual determinations without conducting an evidentiary hearing . . .”

The court further explained the operation of the presumption of correctness on federal
habeas review of ineffective assistance of counsel claims as follows: “[A] state habeas court’s
determination that counsel conducted a pretrial investigation or that counsel’s conduct was
the result of a fully informed strategic or tactical decision is a factual determination, while the
adequacy of the pretrial investigation and the reasonableness of a particular strategic or
tactical decision is a question of law, entitled to de novo review. [citations omitted]. [¶]  The
Court is, therefore, not required to condone unreasonable decisions parading under the
umbrella of strategy, or to fabricate tactical decisions on behalf of counsel when it appears
on the face of the record that counsel made no strategic decision at all.”

21) Coombs v. State of Maine, 202 F.3d 14, 18 (1st Cir. 2000).  The court noted that, for
purposes of §2254(e)(1)’s presumption of correctness, “‘factual issues’ are defined as ‘basic,
primary, or historical facts: facts in “in the sense of a recital of external events and the
credibility of their narrators.”’” (quoting Bryson v. Ward, 187 F.3d 1193, 1211 (10th Cir.
1999)) (additional citations omitted).

22) Murphy v. Johnson, 205 F.3d 809, 813 (5th Cir. 2000), cert. denied, 531 U.S. 957 (2000). 
The Fifth Circuit observed that §2254(e)(1)’s presumption of correctness “is especially strong
when . . . the state habeas court and the trial court are one and the same.” (citations omitted);
see also Hernandez v. Johnson, 213 F.3d 243, 248 (5th Cir. 2000) (same). 

23) Campbell v. Vaughn, 209 F.3d 280, 281 (3rd Cir. 2000), cert. denied, 531 U.S. 1084 (2001). 
The state court’s “implicit factual finding” was entitled to the presumption of correctness
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under §2254(e)(2).

24) Mackey v. Dutton, 217 F.3d 399, 413 (6th Cir. 2000), cert. denied, 531 U.S. 1087 (2001). 
The Sixth Circuit held that, pursuant to Thompson v. Keohane, “[the former] §2254(d)’s
presumption of correctness applies to a trial court’s competency determination.”

25) Torres v. Prunty, 223 F.3d 1103, 1110 n.6 (9th Cir. 2000).  In footnote 6, the court noted
that, “[i]n deciding, as we have, that the state courts’ factual determinations were
unreasonable within the meaning of §2254(d)(2), we have decided, of necessity, that on the
existing record [petitioner] has rebutted the ‘presumption of correctness’ of those findings by
‘clear and convincing evidence.’ See §2254(e)(1).”

26) Knox v. Johnson, 224 F.3d 470, 476 (5th Cir. 2000), cert. denied, 532 U.S. 975 (2001). 
Describing its review under the AEDPA, the court stated:  “We presume state court factual
findings to be correct and will defer to these findings ‘unless they were “based on an
unreasonable determination of the facts in light of the evidence presented in the state court
proceeding.”’ Chambers v. Johnson, 218 F.3d 360, 363 (5th Cir. 2000) (quoting 28 U.S.C.
§2254(d)(2).”  

27) Robertson v. Morgan, 227 F.3d 589, 593 (6th Cir. 2000).  “A state court’s determination of
whether offenses are the same for double jeopardy purposes is not subject to a presumption
of correctness under 28 U.S.C. §2254(e)(1).”

28) Bottoson v. Moore, 234 F.3d 526, 534 (11th Cir. 2000), cert. denied, 534 U.S. 956 (2001). 
The court noted that, “[w]hen there is conflicting testimony by expert witnesses, . . .
discounting the testimony of one expert constitutes a credibility determination, a finding of
fact.”  Here, the Eleventh Circuit found that the Florida Supreme Court “reasonably inferred”
that the state post-conviction judge discounted petitioner’s expert’s testimony,
“notwithstanding the fact that the [post-conviction] judge did not do so explicitly.”  Applying
§2254(e)(1), the Eleventh Circuit presumed the Florida Supreme Court’s factual inference to
be correct.

29) Boyette v. LeFevre, 246 F.3d 76, 89 (2nd Cir. 2001). In this case involving a successful
Brady claim, the Second Circuit declined to apply the presumption of correctness. 
Petitioner’s claim was heard by a state trial court, which made findings of fact and granted
relief.  A state appellate court subsequently reversed, but did so without rendering a
“discernable finding of fact to which [the Second Circuit could] defer.”  Lacking any findings
from the last state court to consider the claim, and faced with that state court’s rejection of
the findings made by the lower state court, the Second Circuit took the following approach: 
“In this very unusual situation involving an appellate court’s rejection of certain of the hearing
court’s factual findings without specifying which of those findings were rejected we believe
that we must review the record before the hearing court and give weight to its credibility
findings only to the extent that they are supported by the record. ¶ The appellate court also
did not identify which materials were not Brady materials, and the hearing court made rulings
on only three of the contested documents.  Because it is not clear which of the hearing court’s
findings the appellate court rejected and because no state court determined whether some
documents were Brady materials, we must exercise de novo review of this issue.”

30) Galarza v. Keane, 252 F.3d 630, 640 (2nd Cir. 2001).  Discussing petitioner’s Batson claim,
the court held that the pre-AEDPA presumption of correctness “is not applicable to the state
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court’s determinations . . . [b]ecause the trial court failed to resolve the factual issue of
whether it credited the race-neutral explanations for striking . . . three potential jurors.”  The
court further found that the state appellate court’s “factual determination that the trial court
credited the prosecutor’s racially neutral reasons for the peremptory strikes . . . is not ‘fairly
supported by the record,’ and, therefore, is also not entitled to a presumption of correctness.” 

31) Beck v. Bowersox, 257 F.3d 900, 901 (8th Cir. 2001).  Observing that §2254(d)(2) and
§2254(e)(1) establish “difficult standards for the habeas petitioner to overcome,” the Eighth
Circuit explained that these standards “require meaningful federal court review of the
evidentiary record considered by the state courts.”  The court went on to reverse the district
court’s denial of relief on petitioner’s claim that his rights were violated by the admission of
unconstitutionally obtained statements, concluding that the lower court erred in denying
petitioner’s request to supplement the record to include the transcript of the state court
suppression hearing, and in reaching the merits of petitioner’s claim without reviewing that
transcript, from the which the state court “drew heavily” in rejecting petitioner’s suppression
claim.  

32) Whitehead v. Cowan, 263 F.3d 708 (7th Cir. 2001), cert. denied, 534 U.S. 1116 (2002).  In
the course of affirming the denial of relief in this Illinois capital case, the Seventh Circuit
remarked that “state court factual findings that are reasonably based on the record are
presumed correct.  See 28 U.S.C. sec. 2254(e)(1); [additional citation omitted].”

33) Fisher v. Roe, 263 F.3d 906, 913 (9th Cir. 2001).  In the course of affirming the district
court’s grant of relief on petitioners’ claim was that they were denied due process when the
jury received a readback of important testimony without notice to the defense, and without
the participation of the trial judge, the Ninth Circuit rejected the state’s contention that, “in
turning away the petitioners’ state habeas petitions without any explanation whatsoever, the
California Supreme Court made ‘implied’ findings of fact entitled to deference pursuant to
28 U.S.C. §§ 2254(d) and 2254(e)(1).”  The court found “unconvincing [the] suggestion that
the California Supreme Court’s seven word denial . . . contained an ‘implicit’ factual finding
that the readback occurred in the presence of the defendants,” and explained that “such a rote
denial contains no findings of fact, and is therefore entitled to no deference on that ground.” 
The court further rejected the state’s argument that it should rely on the “presumption of
regularity” of the state court proceedings, noting that the state had successfully objected to
the admission of statements by the trial judge relating to the circumstances of the readback,
and explained that the resulting “void [in the record] undercuts the attorney general’s
argument that we must rely on the presumption of regularity in that the record contains no
evidence form the key person in this equation – the judge – as to what the regular procedure
was.”

34) Sanna v. DiPaolo, 265 F.3d 1 (1st Cir. 2001).  In the course of affirming the district court’s
denial of relief, the First Circuit made the following comments concerning §2254(d)(2) and
§2254(e)(1):  “[A] habeas petitioner can rebut [§2254(e)(1)’s] presumption [of correctness]
by adducing ‘clear and convincing evidence,’ 28 U.S.C. § 2254(e)(1), and a federal habeas
court will issue the writ if this proffer convinces it that the underlying state court’s
adjudication ‘resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding,’ id. § 2254(d)(2).”  265
F.3d at 10.

35) Riley v. Taylor, 277 F.3d 261, 286 (3rd Cir. 2001) (en banc).  In the course of granting relief
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in this pre-AEDPA capital case, the Third Circuit noted  “the failure of the state courts to
complete the required Batson analysis by comparing the stricken black jurors with the sitting
white jurors, acknowledging the statistical evidence of striking all black jurors in capital
murder cases in Kent County within a year of [petitioner’s] trial, and recognizing the State’s
position [during direct appeal] in this very case that use of peremptories for racial reasons was
both constitutional and socially beneficial.”  The state court’s failure to analyze these factors,
having elected instead to rely exclusively on its finding that the prosecutor’s testimony
appeared credible on its face, led the Third Circuit to decline, pursuant to former §2254(d)(8),
to presume the state court’s credibility determination correct.  The court explained: “Certainly
it is not required that a federal court should defer to a state court’s findings of fact . . . as long
as the state court accepted the prosecutor’s race-neutral explanation, no matter how incredible,
contradicted, and implausible it may be.”

36) Killian v. Poole, 282 F.3d 1204, 1208 (9th Cir. 2002), cert. denied, 537 U.S. 1179 (2003). 
Granting relief in this California case involving felony murder, burglary and related crimes,
the court noted that “AEDPA deference does not apply to [petitioner]’s perjury claim . . .
because the state courts could not have made a proper determination on the merits. Evidence
of the perjury, after all, was adduced only at the hearing before the [federal] magistrate judge.
Having refused petitioner an evidentiary hearing on the matter, the state cannot now argue that
the normal AEDPA deference is owed the factual determinations of the [state] courts.”

37) Moon v. Head, 285 F.3d 1301, 1315 (11th Cir. 2002), cert. denied, 537 U.S. 1124 (2003). 
Affirming the denial of relief in this Georgia capital case, the Eleventh Circuit found that the
state habeas court’s statement – made in the course of granting relief on petitioner’s Brady
claim – that petitioner’s “new counsel have developed substantial evidence that much if not
most of [a prosecution witness’] testimony is false” “is hardly a factual finding by the state
court that [the witness] testified falsely.”  Additionally, the court observed that, “[e]ven
assuming that the state [habeas] court made such a finding, . . . the Georgia Supreme Court
never affirmed it.”  Finally, the court bolstered its rejection of petitioner’s claim by stating
that, “[o]f all the new evidence [petitioner] has cited, none conclusively establishes that [the
witness] testified falsely at the sentencing phase.”

38) Wright v. Walls, 288 F.3d 937, 944-945 (7th Cir. 2002), cert. denied, 537 U.S. 1015 (2002). 
Defending its disagreement with the state supreme court’s characterization of the trial judge’s
statements in this capital case, a majority of the Seventh Circuit panel observed that while the
state court’s finding was one of historical fact, that “does not mean that state courts act
correctly in every instance.”  After explaining that the characterization here failed to account
for some of the trial judge’s statements, the majority concluded that the state supreme court’s
“finding ‘is not fairly supported by the record.’” (quoting Parker v. Dugger, 498 U.S. 308,
320 (1991)).  The majority also noted that “the fact/law distinction in this case is not as
pristine as [the dissent] suggests,” and went on to observe that, “[t]o say  that we cannot
evaluate as a matter of law whether the sentencer complied with Eddings [v. Oklahoma]
because the Supreme Court of Illinois decided as a matter of historical fact that the sentencer
complied with Eddings engages in a circularity not required by Parker.”

39) Galvan v. Cockrell, 293 F.3d 760, 764 (5th Cir. 2002).  The Fifth Circuit upheld the district
court’s decision to afford the presumption of correctness to a factual finding made by the state
habeas court after a “hearing by affidavit.”  The court explained that the same judge presided
over petitioner’s trial and state habeas proceedings, and that the judge’s acceptance of trial
counsel’s affidavit amounted to “an implicit rejected of [petitioner]’s allegations and a finding
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that [petitioner] was not credible.”  “As the state court’s decision to deny relief was a
credibility determination,” the court concluded, “the district court did not err in presuming
that the factual findings of the state court were correct . . .”

40) Scarbrough v. Johnson, 300 F.3d 302, 305 (3rd Cir. 2002), cert. denied, 537 U.S. 1052
(2002).  In the course of reversing the district court’s grant of relief in this post-AEDPA
Pennsylvania murder case, the Third Circuit noted that “a federal court must presume that
state court findings of fact are correct, unless they are not fairly supported by the record.”
(citing Meyers v. Gillis, 142 F.3d 664, 667 (3rd Cir. 1998)).

41) Scott v. Mullin, 303 F.3d 1222, 1229-1230 (10th Cir. 2002).  Before reaching the merits and
granting relief on petitioner’s Brady claim in this Oklahoma capital case, the Tenth Circuit
addressed the state court’s conclusion that the claim was procedurally defaulted because it
could have been, but was not, raised on direct appeal.  Treating the state court’s determination
as a factual finding subject to §2254(e)(1), the court proceeded to find that petitioner had
overcome the presumption of correctness, explaining that, “[b]ecause the State concealed th[e
favorable] evidence, [petitioner] was prevented from making the Brady claim on appeal . . .” 

42) Mitchell v. Mason, 325 F.3d 732 (6th Cir. 2003) (opinion on remand), cert. denied, 543
U.S. 1080 (2004).  In the course of granting relief on petitioner’s Cronic claim, the majority
of the Sixth Circuit panel observed that “the presumption of correctness that protects state
court findings of fact does not extend to the [state court’s] legal conclusion that Mitchell was
not without counsel at a critical stage of the proceedings. Thus, the state court’s]
pronouncement that ‘[t]here is no factual basis for a conclusion that counsel’s performance
was constitutionally deficient,’ [citation omitted] is not due the deference accorded to a pure
finding of fact.”  325 F.3d at 744-745.

Later in its opinion, the majority also rejected the state court’s factual finding that
petitioner had not gone without counsel during the period that his appointed lawyer was
suspended because the appointed lawyer’s partner had filled in as counsel.  Explaining that
this finding was “directly contradicted by the record,” namely a letter from appointed counsel
to petitioner, and a hearing transcript indicating that no attorney appeared on petitioner’s
behalf, the majority concluded that “there is clear and convincing evidence that Mitchell was
completely unrepresented for the last thirty days prior to his trial.”  325 F.3d at 747.

43) Bryan v. Mullin, 335 F.3d 1207 (10th Cir. 2003) (en banc), cert. denied, 541 U.S. 975
(2004).  Having concluded that petitioner was properly afforded an evidentiary hearing on
petitioner’s ineffective assistance of counsel claim, the court further noted that, in accordance
with Miller v. Champion, 161 F.3d 1249 (10th Cir. 1998), it would not apply the presumption
of correctness to findings of fact made by the state appellate court in rejecting the claim, since
any such findings would have been made without benefit of an evidentiary hearing.

44) Parsad v. Greiner, 337 F.3d 175, 181-182 (2nd Cir. 2003), cert. denied sub nom. Parsad
v. Fischer, 540 U.S. 1091 (2004).  Assessing petitioner’s Miranda v. Arizona claim, the
Second Circuit observed that matters relating to “the circumstances surrounding the
interrogation” are “purely an issue of fact,” and therefore subject to §2254(e)(1). (internal
quotation marks omitted).  On the other hand, the question “whether, given those
circumstances, a reasonable person would have felt ‘at liberty to terminate the interrogation
and leave’ . . . is a mixed question of fact and law.”  (citation omitted).

45) Bowling v. Parker, 344 F.3d 487, 497 (6th Cir. 2003), cert. denied sub nom. Bowling v.
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Haeberlin, 543 U.S. 842 (2004).  The Sixth Circuit noted that “[t]he presumption of
correctness also attaches to the factual findings of a state appellate court based on the state
trial record.”  

46) Pondexter v. Dretke, 346 F.3d 142, 143 (5th Cir. 2003), cert. denied, 541 U.S. 1045 (2004). 
In the course of vacating the grant of guilt phase relief in this Texas capital case due to the
district court’s “fail[ure] to afford proper deference to the state court’s decision,” the Fifth
Circuit observed that “it is not clear to us that simply determining whether the state court’s
finding is fairly supported by the record is sufficient to overcome the presumption of
correctness afforded by AEDPA.”

47) Young v. Dretke, 356 F.3d 616, 628-629 (5th Cir. 2004). Addressing the state’s contentions
that petitioner was not prejudiced by his counsel’s failure to object to an untimely indictment
because the state statutes on which he relied were in fact unconstitutional, and because
petitioner had not met his burden of demonstrating the state’s inability to show “good cause”
for the delay in indicting him, the Fifth Circuit rejected both based on findings made by the
state habeas court.  As to the first, the Fifth Circuit found that “the state habeas court, by
concluding that Young would have been entitled to a dismissal with prejudice had his counsel
moved for dismissal, implicitly must necessarily have concluded that Art. 28.061 is not
unconstitutional under state law. . .  AEDPA requires that we defer to this implicit conclusion
and interpretation of state law by the state habeas court.” As to the second, the Fifth Circuit
found that the state habeas court’s conclusion that petitioner “would have been legally entitled
to . . . dismissal” constituted  “an implicit factual determination by the state habeas court that
the State would not have been able to demonstrate good cause for the delay in indicting
Young.” The court went on to conclude that “AEDPA requires that we defer to the state
habeas court’s implicit factual determination . . ., especially when the State adduces no
counter evidence to challenge the finding.” 

48) Lambert v. McBride, 365 F.3d 557, 561 (7th Cir. 2004), cert. denied, 543 U.S. 1027 (2004). 
The Seventh Circuit noted that “[s]tate court factual findings that are reasonably based on the
record are accorded a presumption of correctness, and the state court’s findings of facts must
be rebutted by clear and convincing evidence.”

49) Caliendo v. Warden, 365 F.3d 691, 698 (9th Cir. 2004), cert. denied sub nom. Marshall v.
Caliendo, 543 U.S. 927 (2004).  In the course of granting relief on petitioner’s juror
misconduct claim, the Ninth Circuit explained that although the state courts made findings
that no prejudice resulted from the contact between jurors and a police officer-witness
forming the basis for the claim, “we may not defer to this finding.” The court explained:

AEDPA’s presumption of correctness does not apply to state court findings
arrived at through the use of erroneous legal standards.  The state appellate
court employed an incorrect standard when it placed the burden of proof on
the defendant instead of the government. The state trial court conducted an
evidentiary hearing . . . and denied the defendant’s motions for mistrial and
new trial with a finding that the improper conversation did not influence the
jurors. But the trial judge failed to presume prejudice in his rulings, so “we
need not – indeed, should not – give deference” to his finding on prejudice
– a mixed question of law and fact.

(internal citations omitted).

50) Taylor v. Maddox, 366 F.3d 992, 1000 (9th Cir. 2004), cert. denied, 543 U.S. 1038 (2004).
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Before remanding this California felony murder and robbery case with instructions to grant
the writ on petitioner’s Miranda v. Arizona claim, the Ninth Circuit undertook a relatively
detailed discussion of the respective functions of §2254(d)(2) and §2254(e)(1).  With regard
§2254(e)(1), the court stated, in part, as follows:

Once the state court’s fact-finding process survives this intrinsic review
[under §2254(d)(2)] -- or in those cases where petitioner does not raise an
intrinsic challenge to the facts as found by the state court -- the state court’s
findings are dressed in a presumption of correctness, which then helps steel
them against any challenge based on extrinsic evidence, i.e., evidence
presented for the first time in federal court. AEDPA spells out what this
presumption means: State-court fact-finding may be overturned based on new
evidence presented for the first time in federal court only if such new
evidence amounts to clear and convincing proof that the state-court finding
is in error. See 28 U.S.C. § 2254(e)(1). Significantly, the presumption of
correctness and the clear-and-convincing standard of proof only come into
play once the state court’s fact-findings survive any intrinsic challenge; they
do not apply to a challenge that is governed by the deference implicit in the
“unreasonable determination” standard of section 2254(d)(2).

[Editor’s Note: For a summary of the Ninth Circuit’s discussion of §2254(d)(2) and its
relationship to §2254(e)(1), see SECTION 2254(d)(2) – UNREASONABLE DETERMINATION OF

THE FACTS].

51) Morrow v. Dretke, 367 F.3d 309, 315 (5th Cir. 2004), cert. denied, 543 U.S. 960 (2004). 
Before proceeding to reject petitioner’s Brady v. Maryland claims in this Texas capital case,
the Fifth Circuit stated as follows with regard to §2254(e)(1)’s presumption of correctness: 
“The AEDPA requires that we presume correct the state court’s findings of fact unless the
petitioner ‘rebut[s] the presumption of correctness by clear and convincing evidence.’ This
is so even if the hearing was a ‘paper’ hearing and may not have been full and fair.” 
(modification by the court) (internal footnote omitted).  

52) Stumpf v. Mitchell, 367 F.3d 594, 615 (6th Cir. 2004), rev’d on other grounds sub nom.
Bradshaw v. Stumpf, 545 U.S. 175 (2005).  In the course of granting relief in this Ohio
capital case, a majority of the Sixth Circuit panel observed as follows in the context of a
discussion about the credibility of snitch testimony at petitioner’s co-defendant’s trial:

Although there is a presumption that a state court’s factual findings are
correct, this presumption applies only to basic facts and to those facts
implicitly established through the trial court’s unique ability to judge the
witnesses’ credibility and demeanor. No court at any level considering
[petitioner]’s claims actually observed [the snitch’s] testimony . . .  Neither
the presumed factual finding [on credibility] by the trial court, nor the more
explicit one made by the Supreme Court of Ohio is due the type of complete
deference contemplated by the state, because neither of these courts had any
better opportunity to judge [the snitch’s] credibility than we do.

53) Clemons v. Luebbers, 381 F.3d 744 (8th Cir. 2004), cert. denied sub nom. Clemons v.
Roper, 546 U.S. 828 (2005).  During a discussion of petitioner’s inability to show prejudice
sufficient to overcome the default of his Witherspoon v. Illinois claim, the Eighth Circuit
observed that “[a] trial court’s finding of death qualification in the voir dire process is a
factual determination entitled to the presumption of correctness established in 28 U.S.C.
§2254(e).”  381 F.3d at 753 (citing Wainwright v. Witt, 469 U.S. 412, 429 (1985)).
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54) Lambert v. Blackwell, 387 F.3d 210 (3rd Cir. 2004), cert. denied, 544 U.S. 1043 (2005). 
Before reaching the merits and affirming the denial of relief in this non-capital Pennsylvania
murder case, the Third Circuit noted that a “comprehensive interpretation of AEDPA’s factual
review scheme has yet to emerge from the federal courts. Specifically, the relationship
between the standards enunciated in § 2254(d)(2) and § 2254(e)(1) remains unclear.”  387
F.3d at 235.  The court then offered the following observations:

On their face, we discern little material difference between a reasonableness
determination and a presumption of correctness as they express the same
fundamental principle of deference to state court findings. Courts have
tended to lump the two provisions together as generally indicative of the
deference AEDPA requires of state court factual determinations.  Yet it is a
cardinal rule of statutory interpretation that we must “give effect, if possible,
to every clause and word of a statute.”  In fact, the language of §2254(d)(2)
and §2254(e)(1) implies an important distinction: §2254(d)(2)’s
reasonableness determination turns on a consideration of the totality of the
“evidence presented in the state-court proceeding,” while §2254(e)(1)
contemplates a challenge to the state court’s individual factual
determinations, including a challenge based wholly or in part on evidence
outside the state trial record.

We therefore read §2254(d)(2) and §2254(e)(1) together as
addressing two somewhat different inquiries. The fundamental prerequisite
to granting the writ on factual grounds is consideration of the evidence relied
upon in the state court proceeding. Section 2254(d)(2) mandates the federal
habeas court to assess whether the state court’s determination was reasonable
or unreasonable given that evidence. If the state court's decision based on
such a determination is unreasonable in light of the evidence presented in the
state court proceeding, habeas relief is warranted.

Within this overarching standard, of course, a petitioner may attack
specific factual determinations that were made by the state court, and that are
subsidiary to the ultimate decision. Here, section 2254(e)(1) comes into play,
instructing that the state court’s determination must be afforded a
presumption of correctness that the petitioner can rebut only by clear and
convincing evidence. In this inquiry, a petitioner may develop clear and
convincing evidence by way of a hearing in federal court as long as he
satisfies the necessary prerequisites. See 28 U.S.C. § 2254(e)(2). In the final
analysis however, even if a state court’s individual factual determinations are
overturned, what factual findings remain to support the state court decision
must still be weighed under the overarching standard of section 2254(d)(2)

387 F.3d at 235  (internal citations omitted). In footnote 19, the court further indicated that
the Fifth and Ninth Circuits have “intimated two slightly different approaches” to
§§2254(d)(2) and (e)(1), but made clear that it would “adopt no rigid approach to habeas
review of state fact-finding” in this case.  

As to petitioner’s contention that the state court findings in her case were unworthy
of “deference” because they were rendered by a court lacking jurisdiction, the Third Circuit
observed that although proper jurisdiction was no longer a prerequisite for deferential
treatment of state court fact-findings, “[w]e decline to conclude, . . . that state court
jurisdiction or procedures are entirely irrelevant in a federal court’s habeas review of state
court determinations.”  387 F.3d at 238.  “Even under AEDPA,” the court continued, “federal
courts are to defer regarding claims ‘adjudicated on the merits in State court proceedings.’
This implies that the claim must be adjudicated by a court of competent jurisdiction, as
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opposed to a kangaroo court or an administrative body masquerading as a court. At the same
time, however, AEDPA’s amendments to the habeas statute surely lower the level of scrutiny
a federal court is entitled to apply to the issue of state court jurisdiction. For purposes of
applying deference under section 2254(d) and (e), when a valid state court judgment exists
a federal habeas court should generally presume that the state court properly exercised its
jurisdiction.” Id.  Likewise, the court observed as follows with regard to the impact of state
court procedures on federal review of factual findings:

[T]he procedures a state court applies when adjudicating a petitioner’s claims
may also be relevant during habeas review. The extent to which a state court
afforded a defendant adequate procedural means to develop a factual record
– whether the defendant was afforded a “full and fair hearing,” to put it in the
parlance of the pre-AEDPA statute – may well affect whether a state court’s
factual determination was “reasonable” in “light of the evidence presented
in the State court proceeding” or whether the petitioner has adequately
rebutted a presumption that the state court’s determination is correct.  In
other words, the extent to which a state court provides a “full and fair
hearing” is no longer a threshold requirement before deference applies; but
it might be a consideration while applying deference under § 2254(d)(2) and
§ 2254(e)(1).

387 F.3d at 239. In this case, the court found no need to explore these issues any further,
because the state court did elect to exercise jurisdiction over petitioner’s claims
notwithstanding a rule that would have permitted it to decline to do so, and because
petitioner’s assertion that the state court refused to permit her to cross-examine witnesses at
the state post-conviction hearing was “extremely misleading” 387 F.3d at 240.

Finally, before reaching the merits of petitioner’s claim and affirming the denial of
relief, the Third Circuit stated as follows with regard to how it would examine the state trial
court’s findings of fact, which had, in some instances, been the subject of attacks in the state
post-conviction proceedings:

With respect to the trial court’s factual determinations, . . . we apply a two-
tiered analysis because Lambert seeks to rebut the trial court’s findings
through evidence that was not before that court, namely evidence developed
at the PCRA proceedings. Thus, when reviewing trial court factual
determinations, we first determine whether they were reasonable in light of
the record before the trial court. If reasonable, we then look to whether
Lambert has rebutted the finding with clear and convincing evidence adduced
at the PCRA hearing.

387 F.3d at 242.

55) Guidry v. Dretke, 397 F.3d 306, 327 (5th Cir. 2005), cert. denied, 547 U.S. 1035 (2006).
Before reaching the merits and granting relief on two claims in this Texas capital case, the
Fifth Circuit majority upheld the district court’s determination that petitioner had rebutted the
presumption of correctness as to two important factual findings by the trial court:  (1) that
petitioner had not asked for his attorney during his interrogation, and (2) that the detectives
who interrogated petitioner had not told him that his attorney had given petitioner permission
to discuss the case with the detectives.  The majority explained that the “district court did not
accept the state court’s determinations of fact because the trial court made no findings on
considerable evidence critical to Guidry’s claim,” namely, the testimony of four lawyers that
the detectives had made statements to them or in their presence which conflicted on key points
with the accounts they gave to the trial court in an effort to secure the admission of
petitioner’s statement.  Responding to the dissent on this issue, the majority stated as follows;
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According to the dissent, the district court must defer to trial court factual
determinations, even when they are presented without explanation
concerning extremely important and conflicting evidence.  On the contrary,
certainly on this record, such absence [of explanation] suggests an
unreasonable determination;  the district court was required to review the
underlying facts, even though they were adduced at a full and fair [state

court] hearing.   

56) Buckley v. Terhune, 397 F.3d 1149 (9th Cir. 2005), on reh’g en banc, 441 F.3d 688 (9th
Cir. 2006), cert. denied sub nom. Tilton v. Buckley, 550 U.S. 913 (2007).  The Ninth Circuit
reversed the district court’s grant of relief in this California case involving a challenge to a
negotiated plea to second degree murder, finding that the “district court did not afford the
state court’s determination of facts the appropriate level of deference” in concluding that
petitioner had agreed only to a 15 year sentence, and not a sentence of 15 years to life. 397
F.3d at 1150-51.  Following the “two-part analysis” prescribed by Taylor v. Maddox, 366 F.3d
992 (9th Cir. 2004), the court began with an “‘intrinsic review’ of the state’s factual finding
process,” and determined that the state court’s factual determinations were not unreasonable
in light of the evidence presented in the state court proceedings.  Turning to the second step
of the Maddox analysis – “an ‘extrinsic review’ under 28 U.S.C. §2254(e)(1) of the state’s
factfinding process,” 397 F.3d 1158-59 –  the Ninth Circuit described the evidence presented
at the federal evidentiary hearing and quickly concluded that “[t]his contradictory testimony
does not amount to ‘clear and convincing’ evidence that the [state court’s] finding was in
error.” 397 F.3d at 1161;  see also id. (““Here, we are faced with evidence that might support
either conclusion. Buckley’s evidence is anything but clear, and not at all convincing””). 
Having concluded that petitioner could not satisfy either §2254(d)(2) or §2254(e)(1), the court
reversed the district court’s grant of relief.

57) Ben-Yisrayl v. Davis, 431 F.3d 1043, 1049 (7th Cir. 2005).  After finding that the state
court’s rejection of petitioner’s challenge to the prosecutor’s closing argument references to
petitioner’s failure to testify was based on an unreasonable determination of the facts in light
of the evidence presented in the state court proceeding (§2254(d)(2)), the Seventh Circuit –
in an apparent reference to §2254(e)(1) – added that “[t]he progression of the prosecutor’s
words constitute clear and convincing evidence rebutting the Indiana Supreme Court’s finding
that the jury in this case could not reasonably have interpreted the prosecutor’s comments as
a suggestion to infer guilt from the defendant’s silence.”

58) Lynn v. Bliden, 443 F.3d 238, 246 (2nd Cir. 2006), cert. denied, 549 U.S. 1257 (2007).  In
the course of reversing the district court’s grant of relief in this New York murder case, the
Second Circuit – without mentioning the Supreme Court’s rejection of this approach in
Miller-El v. Cockrell, 537 U.S. 322 (2003) – stated as follows with regard to a federal court’s
evaluation of a state court’s factual determinations: “a state court’s determination of a factual
issue is presumed to be correct, and is unreasonable only where the petitioner meets the
burden of ‘rebutting the presumption of correctness by clear and convincing evidence.’”
(citing  28 U.S.C. § 2254(e)(1); Parsad v. Grenier, 337 F.3d 175, 181 (2d Cir.2003); Mask
v. McGinnis, 233 F.3d 132, 139 (2d Cir.2000)).

59) Rolan v. Vaughn, 445 F.3d 671 (3rd Cir. 2006). Before addressing the merits and affirming
the district court’s finding that trial counsel was ineffective for failing to investigate and
present available evidence supporting petitioner’s claim of self defense, the Third Circuit
examined the state’s contention that the federal district court had erred in refusing to “defer”
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to a state appellate court’s factual finding that one of the relevant witnesses would not have
been willing to testify for petitioner at trial, and in holding an evidentiary hearing on the
witness’ willingness to testify at trial.  The district court justified its treatment of the state
appellate court’s finding on the ground that Pennsylvania law requires that factual findings
be made by trial courts, such that a finding made by an appellate court in the first instance
would not bind a federal habeas court.  Relying on Sumner v. Mata, 449 U.S. 539 (1981), and
Dickerson v. Vaughn, 90 F.3d 87 (3rd Cir. 1996), the Third Circuit disagreed, holding that
“the District Court here was bound to defer to the PCRA appellate court’s factual
determination, even though the PCRA appellate court made that determination in the first
instance.” 445 F.3d at 679.  Citing Lambert v. Blackwell, 387 F.3d 210 (3rd Cir. 2004), the
court went on to add the following concerning the impact of state court fact-finding
procedures in contemporary federal habeas analysis:  “[A]fter AEDPA, state fact-finding
procedures may be relevant when deciding whether the determination was ‘reasonable’ or
whether a petitioner has adequately rebutted a fact, but the procedures are not relevant in
assessing whether deference applies to those facts.”  445 F.3d at 679.

60) Jackson v. Dretke, 2006 WL 1308063 at *12 (5th Cir. May 11, 2006) (unpublished), cert.
denied, 549 U.S. 1016 (2006).  Concurring in the judgment affirming the district court’s
denial of relief in part and denying a COA on several claims in the Texas capital case, Judge
Dennis wrote separately to express concerns about some of the court’s statements about
AEDPA.  Responding to the court’s application of §2254(e)(1) to the jury’s determination that
petitioner’s confession was voluntary, Judge Dennis observed:

[Section 2254(e)(1)] has nothing to do with fact-finding by the jury at the
guilt or penalty phases of a capital murder trial. This section relates only to
fact-finding by a state court in a state habeas proceeding. The applicant here
simply did not carry his burden; he failed to present any new evidence in his
habeas petition on this point. If he had done so, I do not believe that AEDPA
authorizes the federal courts to erect a presumption against the petitioner in
habeas proceedings based solely on the jury verdict at trial. Rather, this court
would still be bound to determine whether the state court’s determination
was reasonable in light of all the evidence presented at the state court habeas
proceeding.

61) Williams v. Allen, 458 F.3d 1233 (11th Cir. 2006), cert. denied, 549 U.S. 1306 (2007).  In
the course of affirming the denial of relief in this Alabama capital case, the Eleventh Circuit
treated the state court’s conclusions on Strickland v. Washington’s performance and prejudice
inquiries as factual determinations subject to §2254(e)(1)’s presumption of correctness, then
followed these observations with declarations that petitioner could not satisfy §2254(d)(1):

The state trial court found that Williams could not prove prejudice because
“there is no reasonable probability that a relevancy objection would have
been sustained, nor that overruling it would have constituted reversible
error.” Under AEDPA, these findings are entitled to a presumption of
correctness. See 28 U.S.C. §2254(e)(1). Williams cannot demonstrate that the
state courts’ decisions were either contrary to, or involved an unreasonable
application of, federal law. Therefore, Williams is entitled to no relief on this
claim.

458 F.3d at 1241 (internal citation omitted).
Based on the record, the state courts correctly found that [counsel and an
investigator] performed a reasonable investigation of Williams’s case and
possible defenses. These findings are entitled to a presumption of correctness
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by our court. See 28 U.S.C. §2254(e)(1). Williams presents nothing to rebut
these findings. Therefore, Williams cannot show that the state courts
unreasonably applied Strickland's performance prong to this issue.

458 F.3d at 1250. The court offered no additional explanation either for treating the state
court’s Strickland-based findings in this manner, or for referring only to satisfaction of
§2254(d)(1) as the method by which a petitioner must seek to overcome a state court’s factual
findings. 

62) Brown v. Del Papa, 2006 WL 3267778 (9th Cir. Nov. 13, 2006) (unpublished).  Before
discussing the merits of petitioner’s Batson claim, the Ninth Circuit had this to say about its
approach under §2254(d)(2):  “Under the ‘unreasonable determination of the facts’ clause, we
may grant relief if ‘any appellate court to whom [sic] the defect is pointed out would be
unreasonable in holding that the state court’s fact-finding process was adequate.’ In
challenges governed by this . . . clause, AEDPA’s presumption of correctness afforded to state
court factual findings and the clear-and-convincing standard of proof required to rebut that
presumption, §2254(e)(1), do not apply.” 2006 WL 3267778 at *1 (quoting Taylor v. Maddox,
366 F.3d 992, 1000 (9th Cir.2004).

63) Nara v. Frank, 488 F.3d 187, 201 (3rd Cir. 2007), cert. denied sub nom. Lawler v. Nara,
552 U.S. 1309 (2008). In a brief discussion of the merits of petitioner’s competency to plead
guilty claim and the state’s challenge to the district court’s grant of relief, the Third Circuit
upheld the lower court’s application of §2254(e)(1)’s presumption of correctness to the state
post-conviction court’s determination that petitioner was incompetent at the time of his plea
notwithstanding that a state appellate court later vacated the post-conviction court’s order on
other grounds.  The court explained that “a state court’s factual determination may be given
effect even if its order has been rendered a nullity on other grounds.”  The court later added
that, in any event, the state had ample opportunity to contest or rebut petitioner’s evidence of
incompetence, but made no effort to do so. 

64)  Guinn v. Kemna, 489 F.3d 351, 359 (8th Cir. 2007), cert. denied, 552 U.S. 1286 (2008).  In
the course of affirming the denial of relief on petitioner’s Confrontation Clause claim in this
robbery and assault case, the Eighth Circuit stated as follows with regard to petitioner’s
briefing on §2254(d)(2) and (e)(1) issues:

Finally, in Guinn’s brief, he argues ... that he has shown “by clear and
convincing evidence” that the court’s factual findings “should be set aside.”
In discussing the issue relating to the exclusion of the hearsay testimony, he
also makes the blanket statement that “the decision was based on an
unreasonable determination of the facts in light of the evidence presented in
the state court proceeding.” It is not clear to which specific factual findings
Guinn refers. Guinn’s invocation of the statutory language in a wrap-up
paragraph does not meet his burden to rebut with clear and convincing
evidence the presumption that the state court’s findings are correct.

(internal citations omitted). 

65) Ramonez v. Berghuis, 490 F.3d 482 (6th Cir. 2007). In the course of granting relief in this
Michigan case, the Sixth Circuit rejected the state’s assertion that §2254(e)(1)’s presumption
of correctness applied to the state post-conviction court’s conclusion that the testimony of
witnesses trial counsel failed to investigate would likely have been rejected by the jury. 
Relying on circuit precedent, the court first explained that “our Constitution leaves it to the
jury, not the judge, to evaluate the credibility of witnesses in deciding a criminal defendant’s
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guilt or innocence,” and later added that, “[i]n the end, weighing the prosecution’s case
against the proposed witness testimony is at the heart of the ultimate question of the
Strickland prejudice prong, and thus it is a mixed question of law and fact not within the
Section 2254(e)(1) presumption.” 490 F.3d at 491.

66) Fahy v. Horn, 516 F.3d 169 (3rd Cir. 2008).  Before accepting petitioner’s concession that
the district court’s grant of capital sentencing phase relief on his Mills v. Maryland claim
should be vacated in light if Beard v. Banks and the case remanded for consideration of his
other penalty phase claims, the Third Circuit addressed the applicability of §2254(d) and
§2254(e)(1) to a state court’s finding that petitioner waived his right to pursue all forms of
collateral review.  With regard to the applicability of §2254(e)(1)’s presumption of
correctness to the state court’s waiver finding, the Third Circuit first held as follows:

[W]hen a state court’s waiver colloquy fails to reveal whether the
requirements of a valid waiver have been met due to procedural infirmities,
substantive deficiencies, and an insufficient probing into a defendant’s
knowledge of the rights he is waiving, the findings by that court concerning
the waiver are too unreliable to be considered “factual determinations.” They
are not, therefore, entitled to the presumption of correctness.

516 F.3d at 183.  The court went on to detail a range of defects in the state court’s handling
of the purported waiver in this case, which left the Third Circuit “loathe to accord a
presumption of correctness ...”  516 F.3d at 185.  After further finding that petitioner’s
purported waiver had not been knowing or voluntary, the court concluded that the waiver
“was invalid and is not a procedural obstacle to the exercise of our jurisdiction over his
habeas petition.” 516 F.3d at 187.

67) Williams v. Quarterman, 551 F.3d 352 (5th Cir. 2008).  A majority of the Fifth Circuit panel
reversed the district court’s denial of relief and remanded this formerly capital Texas case “for
a full evidentiary hearing” on petitioner’s claim that trial counsel was ineffective for failing
to seek independent review of the prosecution’s ballistics and pathology evidence.  551 F.3d
at 353.  Petitioner had already been afforded an evidentiary hearing on these issues in state
habeas proceedings, which yielded a recommendation that relief be granted.  However, the
Texas Court of Criminal Appeals (CCA) rejected the habeas court’s recommendation in a
brief order which included the observation that “some of the crucial fact findings and the
recommendation based, at least in part, on them, are [not] supported by the evidence presented
at the evidentiary hearing.” 551 F.3d at 357.  In subsequent federal habeas proceedings, the
district court struggled to “discern on its own which factual findings survived [the CCA] and
which did not” before concluding “that only the factual findings inconsistent with the denial
of habeas relief ... would be disregarded,” and the rest would be presumed correct under
§2254(e)(1).  The Fifth Circuit disagreed with this approach:

[A] state habeas trial court’s factual findings do not survive review by the
Texas Court of Criminal Appeals where they were neither adopted nor
incorporated into the appellate court’s peremptory denial of relief, but
instead were directly inconsistent with the appellate court’s decision.
[citations omitted].  ¶  Given the [CCA’s] decision, it would be pure
speculation for this court or the district court to determine which facts the
[CCA] concluded were and were not supported by the evidence.
Accordingly, we conclude that ... no factual findings survive to which we can
give deference. As a result, the district court must conduct a de novo hearing
of Williams’s ineffective assistance of counsel claims premised on trial
counsel’s failings with respect to the ballistics and pathological evidence, as
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well as Williams’s cumulative error point.
551 F.3d at 358. 

68) Davis v. Jones, 2009 WL 32710 at *3 (6th Cir. Jan. 6, 2009) (unpublished), cert. denied,
558 U.S. 873 (2009).  In the course of reversing the grant of relief in this Michigan murder
case, the Sixth Circuit disagreed with the district court’s refusal to apply the presumption of
correctness to a state trial court finding rendered after the state court improperly excluded
relevant evidence.  The Sixth Circuit explained:

[T]his error in applying state evidentiary law, by itself, is not sufficient to
disregard the presumption of correctness required by AEDPA. Rather, to
rebut that presumption, the record as a whole, including the evidence that the
state trial court improperly excluded, must establish by clear and convincing
evidence that the state trial court's findings are themselves incorrect. ... The
district court, therefore, erred as a matter of law when it disregarded the state
trial court’s findings for no other reason than the state court’s evidentiary
error. Considering the entire record,  ... we cannot conclude that the state
court’s findings were erroneous. The record contains testimony [on both
sides of the disputed issue].  While the record shows that the state trial court
could have reached contrary conclusions in its findings, it does not establish,
by clear and convincing evidence, that the court must have reached contrary
conclusions.

69) Hall v. Vasbinder, 563 F.3d 222, 236 (6th Cir. 2009). In the course of reversing the grant of
relief on petitioner’s claim that the prosecution improperly commented on his silence, the
Sixth Circuit noted that the state court’s finding of harmless error “was a legal determination
..., not a factual one as suggested by the Warden, and thus it does not enjoy AEDPA’s strong
presumption in favor of a state court’s findings of historical fact.”

70) Kimbrough v. Secretary, Department of Corrections, 565 F.3d 796, 804 (11th Cir.) (per
curiam), cert. denied sub nom. Kimbrough v. McNeil, 558 U.S. 1013 (2009). In the course
of affirming the denial of relief in this Florida capital case, the Eleventh Circuit noted that “a
state court’s determination that a decision of counsel is ‘tactical’ is a question of fact that we
review under a clear and convincing evidence standard.” (citing Gaskin v. Sec’y, Dept. of
Corrections, 494 F.3d 997 (1003 (11th Cir. 2007)).

71) Richards v. Quarterman, 566 F.3d 553, 563 (5th Cir. 2009). Before affirming the grant of
relief on petitioner’s ineffective assistance of counsel claims in this non-capital Texas murder
case, the Fifth Circuit noted that while the “state habeas court’s factual determinations ... are
entitled to a presumption of correctness ... regardless of whether the state court held a full and
fair hearing,” the district court “afforded proper deference” by requiring petitioner to meet §
2254(e)(1)’s “clear and convincing evidence” standard.

72) Simmons v. Beard, 590 F.3d 223 (3rd Cir. 2009), cert. dismissed, 559 U.S. 965 (2010).
Before examining the merits of petitioner’s Brady claims and affirming the grant of relief, the
Third Circuit rejected the state’s contention that the state court’s “conclusions as to the
individual materiality of each Brady violation [should be treated] as factual findings accorded
a presumption of correctness under AEDPA §2254(e)(1).” 590 F.3d at 233 n.5. “[T]he issue
of materiality,” the court explained, “is a ‘mixed question of law and fact’ not subject to
§2254(e)(1).” Id. 
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73) Winston v. Kelly, 592 F.3d 535 (4th Cir.), cert. denied, 562 U.S. 947 (2010).  Noting  the
parties’ disagreement over whether §2254(e)(1) or §2254(d)(2) should apply, the Fourth
Circuit discussed how the district court should approach the factual issues on remand given
that it would assessing petitioner’s related Atkins v. Virginia and Strickland v. Washington
claims using some evidence not previously presented to or considered by the state court. 
After recognizing that there is an “apparent tension between §2254(d)(2) and §2254(e)(1),”
and that the “precise interplay between these provisions has split the courts of appeals,” 592
F.3d at 554, the court outlined its own approach:

[W]e conclude that § 2254(d)(2) and § 2254(e)(1) will both ordinarily apply
even after a district court has properly held an evidentiary hearing. First, we
can discern nothing inconsistent with the concurrent application of §
2254(d)(2) and § 2254(e)(1) after a district court has held an evidentiary
hearing. If a petitioner succeeds under § 2254(e)(1), he has merely proven
that the state court finding was incorrect. To satisfy § 2254(d)(2), the
petitioner must prove that the state court was not only incorrect, but also
objectively unreasonable. Second, § 2254(e)(1) should apply because there
is no limitation in the section’s text. While there might a situation when it
would be improper to apply a presumption of correctness to state court
factual findings, for example, when the state proceedings violated due
process, this would be the exception rather than the rule.  Third, the only
limitation on § 2254(d)(2) – that the claim have been adjudicated on the
merits – will not automatically apply simply because the district court held
an evidentiary hearing. If the record evidence after the hearing is
substantially the same as the evidence presented to the state court, there is no
reason why the district court cannot assess whether the state court made an
“unreasonable determination of the facts in light of the evidence” presented
to it.  ¶  When, however, the petitioner offers, for the first time in federal
habeas proceedings, new, material evidence that the state court could have
considered had it permitted further development of the facts, an assessment
under § 2254(d) may be inappropriate. The requirement that § 2254(d) be
applied only to claims “adjudicated on the merits” exists because comity,
finality, and federalism counsel deference to the judgments of state courts
when they are made on a complete record. ... [W]hen a state court forecloses
further development of the factual record, it passes up the opportunity that
exhaustion ensures. If the record ultimately proves to be incomplete,
deference to the state court’s judgment would be inappropriate because
judgment on a materially incomplete record is not an adjudication on the
merits for purposes of § 2254(d).  New, material evidence, introduced for the
first time during federal habeas proceedings, may therefore require a de novo
review of petitioner’s claim.

592 F.3d at 555-556 (citations omitted).
Applying this approach to the circumstances of this case, the court held that,
§2254(d) does not apply to Winston’s Atkins-related ineffective assistance
claim and that the district court should not afford deference to the Supreme
Court of Virginia's application of Strickland. Winston's additional I.Q. score
[presented for the first time in federal court] is material to whether he is
retarded under Virginia law and therefore material to whether he was
prejudiced under Strickland by his counsel’s conduct. Moreover, ... Winston
requested discovery and an evidentiary hearing from the state court to further
develop the factual record [but] ... the Virginia Supreme Court denied
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Winston’s request and passed on the opportunity to adjudicate Winston’s
claim on a complete record. Finally, ... the state court adjudicated a claim
that was materially incomplete. The deficient performance and prejudice
inquiries under Strickland present mixed questions of law and fact that
require a collective evaluation of the evidence rather than an analysis
confined to a subset of the facts. Consequently, the Virginia Supreme Court’s
legal conclusions are not neatly separable into those based on a complete
record and those based on an incomplete record. Accordingly, on remand the
district court should not afford any deference under AEDPA to the Virginia
Supreme Court’s application of the Strickland standards.  ¶  AEDPA
deference under §2254(e)(1), however, will be appropriate to any relevant
factual findings made by the Virginia Supreme Court. While that court does
not appear to have found that Winston was not mentally retarded – a factual
matter – we note that it did make several factual findings concerning the tests
Winston took and the Fairfax County assessment procedures. On remand
these findings are entitled to a presumption of correctness, and should
Winston wish to overcome this presumption, he will have to do so by clear
and convincing evidence. Where the Virginia Supreme Court did not make
a factual finding, the district court must make its own without regard to what
the state court might have done.

592 F.3d at 557 (citations omitted).

74) Sharpe v. Bell, 593 F.3d 372, 378 (4th Cir. 2010). In the course of reversing the grant of
relief in this non-capital North Carolina murder case, the Fourth Circuit panel determined that
“[w]hile Section 2254(d) ... has no application in the context of a Schlup [v. Delo] claim
because it pertains only to a ‘claim that was adjudicated’ in state court, Section 2254(e)(1)
does come into play because it refers to the ‘determination of a factual issue,’ – that is, to a
state court’s findings of fact, rather than its conclusions of law.” See also Reed v. Stephens,
739 F.3d 753, 772 n.8 (5th Cir. 2014) (rejecting petitioner’s contention that § 2254(e)(1)
should not apply during a federal court’s Schlup analysis and collecting similar cases from
other circuits).

75) Cave v. Secretary for the Dept. of Corrections, 638 F.3d 739, 747 (11th Cir.), cert. denied
sub nom. Cave v. Tucker, 565 U.S. 965 (2011). Responding to a dispute among the parties
in this Florida capital case, the Eleventh Circuit conducted a brief survey of relevant circuit
precedent, then concluded that the court had “not yet had an occasion to completely define
the respective purviews of [§ 2254](d)(2) and (e)(1), and this case presents no such
opportunity.” The court went on to affirm the denial of relief.

76) Winston v. Pearson, 683 F.3d 489 (4th Cir. 2012), cert. denied, 568 U.S. 1205 (2013).  In
the course of affirming the grant of relief on petitioner’s claim that trial counsel were
ineffective for failing to investigate and present proof of his ineligibility for the death penalty
under Atkins v. Virginia, the Fourth Circuit addressed the state’s contention that the district
court had disregarded § 2254(e)(1), and found it “unavailing.” 683 F.3d at 506.  The court
noted that the district court had “properly credited” limited findings that had been made by
the state court, but added that the district court had also “correctly found that the new
evidence produced by Winston – pursuant to which the state court made no factual findings
– compelled granting him relief.” Id.  “Section 2254(e)(1),” the Fourth Circuit explained,
“obviously presupposes that the state court made factual findings to which a federal habeas
court might defer. Thus where the state court failed to adjudicate a claim on the merits by
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refusing to facilitate production of new, material evidence, meaningful deference to its factual
findings is well-nigh impossible.”  Id.  

77) Cudjo v. Ayers, 698 F.3d 752 (9th Cir. 2012), cert. denied sub nom. Chappell v. Cudjo, 569
U.S. 1013 (2013).  Before granting guilt-or-innocence phase relief in this California capital
case, the Ninth Circuit panel majority noted that the federal district court had “erred by
adopting the reasoning of the trial court [i.e., that a proposed defense witness was not
credible] and rejecting the factual conclusions in the last reasoned decision from the
California Supreme Court [which rejected the trial court’s determination on the credibility
issue].”  698 F.3d at 762; see also id. at 763 (“Because the California Supreme Court’s factual
findings have not been rebutted by clear and convincing evidence, the district court was
required to give a presumption of correctness to the California Supreme Court’s conclusions
regarding the facts.”). 

78) Lewis v. Thaler, 701 F.3d 783 (5th Cir. 2012), cert. denied, 569 U.S. 910 (2013).  In the
course of affirming the denial of petitioner’s Atkins v. Virginia claim in this Texas capital
case, the Fifth Circuit panel stated as follows with regard to a habeas petitioner’s burden when
challenging factual determinations relied upon by a state court:

In short, for Lewis to prevail on a claim of factual error, he must both (1)
rebut the state court’s finding that Lewis failed to show subaverage
intellectual functioning with clear and convincing evidence, § 2254(e)(1),
and show the state court’s decision “was based on an unreasonable
determination of the facts in light of the evidence presented in the State court
proceeding.” § 2254(d)(2).

701 F.3d at 789.

79) Kearse v. Secretary, Florida Dept. of Corrections, 736 F.3d 1359 (11th Cir. 2013). The
Eleventh Circuit reversed the dismissal as untimely of the § 2254 petition in this Florida
capital case, holding that the district court’s determination (made following an earlier remand,
see Kearse v. Sec’y, Fla. Dep’t of Corr., 669 F.3d 1197 (11th Cir 2011) (per curiam)) that
petitioner had not overcome  a state court finding that his application for post-conviction relief
lacked a verification necessary to render it properly filed was wrong.  After reviewing the
relevant procedural history, the Eleventh Circuit examined whether petitioner’s “Initial [state
court] Motion ‘contained’ the Verification with which it was received by the state court as
required by Florida Rule of Criminal Procedure 3.987(1).”  736 F.3d at 1362-63.  While the
state court resolved that question against petitioner, and the district court held that he had not
produced the “clear and convincing evidence” necessary to rebut that finding under §
2254(e)(1), the Eleventh Circuit disagreed:

Upon review, the objective evidence, specifically the state court record,
compels the conclusion that the state court erred in finding that Kearse’s
Initial Motion did not contain his Verification. The parties do not dispute that
the filing copy of Kearse’s Initial Motion and Verification were received by
the court in the same envelope and date stamped together. Importantly, the
clerk of the court entered the Initial Motion, together with the Verification,
as one document in the index of the record.  Further, the Verification
unambiguously refers to the “foregoing Motion to Vacate Judgments of
Conviction and Sentence With Special Request for Leave to Amend,” and
Kearse affirms that he has personal knowledge of the statements “therein set
forth and alleged.” Given that the Initial Motion was the only postconviction
motion that Kearse had filed up to that point, it is the only motion to which
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the Verification could have referred.
736 F.3d at 1363; see also id. (“[I]t is difficult to imagine stronger evidence than the actual
state court record on appeal and the language of the Verification itself. Further, the
Respondent has not pointed to any case law interpreting Florida Rule 3.987 to require either
a staple or pagination of the oath page.”). The Eleventh Circuit went on to conclude that
petitioner had “rebutted the presumption of correctness of the state court’s finding with clear
and convincing evidence,” and remanded the case for merits of his claims for habeas relief.
Id. at 1364.

80) Burton v. Davis, 816 F.3d 1132 (9th Cir. 2016).  In the course of affirming the grant of relief
on petitioner’s Faretta v. California, 422 U.S. 806 (1975), claim in this pre-AEDPA
California capital case, a majority of the Ninth Circuit panel undertook a lengthy analysis of
a factual finding, made in state habeas proceedings in connection with a different claim, that
petitioner’s trial counsel “had reason to believe Burton was motivated by delay [when he
asserted his right to self-representation].” The majority concluded that the finding was not
entitled to a presumption of correctness under the pre-AEDPA version of 28 U.S.C. § 2254(d),
and therefore did not bind the federal habeas courts in connection with the Faretta claim.  See
816 F.3d at 1163 (“The California Supreme Court never made a finding on Burton’s actual
motives and, even if it had, it improperly shifted the burden of proof to Burton, applied the
wrong legal inquiry, and failed to consider evidence that was highly relevant to the correct
inquiry. Under these circumstances, we cannot say that Burton received a full, fair, and
adequate hearing on his Faretta claim.”).

81) Brown v. Superintendent, Greene SCI, 834 F.3d 506, 518 n.8 (3rd Cir. 2016), cert. denied
sub nom. Glibert v. Brown, 137 S.Ct. 1581 (2017).  In a footnote to its opinion granting relief
on a Bruton v. United States, 391 U.S. 123 (1968), claim in this Pennsylvania non-capital
murder and robbery case, the Third Circuit noted that the state court’s rejection of one of the
state’s arguments as unsupported by the record was covered by the presumption of
correctness.  “Under AEDPA,” the Third Circuit explained, “this factual determination is
‘presumed to be correct,’ 28 U.S.C. § 2254(e)(1), and there is no reason here to set aside that
presumption.”
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G. PRESUMPTION OF CORRECTNESS

DISTRICT COURT CASES:

1) Middleton v. Evatt, 855 F. Supp 837, 841 (D.S.C. 1994), aff'd, 77 F.3d 469 (4th Cir. 1996),
cert. denied, 519 U.S. 876 (1996).  While federal court is bound by state court determination
that counsel's alleged deficiencies were a result of trial tactics, it still must undertake its own
review to determine whether tactics were reasonable.

2) Zuern v. Tate, 938 F.Supp. 468, 476 (S.D.Oh. 1996).  The federal magistrate found that new
§2254(e) eliminates the former §2254(d) exceptions to the presumption of correctness. 

3) Spencer v. Ault, 941 F.Supp. 832, 853 (N.D.Iowa 1996).  The court held that it did not have
to determine whether new section 2254(e)(1) or former section 2254(d) applied because,
under either provision, petitioner had rebutted the presumption of correctness. The state court
finding that petitioner had not clearly and unequivocally asserted his right to represent himself
“is both ‘unsupported by the record’ and has been ‘rebutted by clear and convincing
evidence.”

4) Gonzalez v. Elo, 972 F.Supp. 417, 421 (E.D.Mich. 1997).  The court held that petitioner was
entitled to an evidentiary hearing on his claim that counsel was ineffective for failing to
inform him of his right to testify. Rather than holding a hearing, the state court concluded that
petitioner must have known he had the right to testify because, in his affidavit submitted in
state court, he states that he told trial counsel he wanted to testify. Rejecting this assumption,
the federal court found that the presumption of correctness did not apply and, after noting that
petitioner was not at fault for the failure of the state courts to properly resolve the factual
issues, and that Keeney was therefore inapplicable, granted an evidentiary hearing. 

5) Romero v. Furlong, 25 F.Supp.2d 1154, 1158 (D.Colo. 1998).  The court noted that because
the presumption of correctness “is mandated by statute, it cannot be waived by [the court] or,
certainly, by any party.”

6) Banta v. Ignacio, 28 F.Supp.2d 1182, 1185 (D.Nev. 1998).  The court observed that, “[s]ince
[§2254(e)] incorporates the same presumption of correctness [found in former §2254(d)], it
will be appropriate to apply the Supreme Court’s former Section 2254(d) jurisprudence in
deciding whether a particular issue falls under the presumption of Section 2254(e).” 

7) McFarland v. English, 111 F.Supp.2d 591, 598 (E.D.Pa. 2000).  Petitioner overcame
§2254(e)(1)’s presumption of correctness by establishing that the state court’s finding that
petitioner had waived any claim arising out of his appearance before the jury in prison garb
and handcuffs by failing to object was “without support, and hence cannot control the
proceedings of this habeas court.”  Although the state court purported to have examined the
record, it failed to notice that, contrary to its finding, petitioner’s counsel had in fact raised
on-record objections to both petitioner’s clothing and his appearance in handcuffs.  The state
court further ignored this error even after it was brought to the court’s attention on a petition
for reargument.  

8) Brown v. Terhune, 158 F.Supp.2d 1050, 1057 (N.D.Cal. 2001), aff’d, 2003 WL 344201 (9th
Cir. Feb. 10, 2003) (unpublished).  The court rejected the state’s contention that, under
§2254(e)(1), the jury’s verdict finding petitioner guilty requires the presumption that the facts
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as presented by the prosecution are correct, explaining that §2254(e)(1) “refers to factual
findings by a court, not to a general jury verdict that renders it impossible to determine which
witnesses or evidence the jury credited.”

9) Shafer v. Bowersox, 168 F.Supp.2d 1055, 1078 (E.D.Mo. 2001), aff’d, 329 F.3d 637 (8th
Cir. 2003).  The district court held that the state supreme court’s summary of expert opinions,
contained in the record of this capital case, relating to petitioner’s challenge to his waiver of
the right to counsel “completely ignores the doctors’ testimony before the post-conviction
court where they both explicitly stated that [petitioner]’s decision to waive counsel was not
knowing, intelligent and voluntary . . .” “While the Missouri Supreme Court's factual
determination regarding [these] expert opinions is presumed correct,” the court continued,
“clear and convincing evidence exists in the record to rebut this presumption.”  See also 168
F.Supp.2d at 1084-1085 (finding Missouri Supreme Court’s factual determination on separate
issue rebutted by record evidence).  

10) Hampton v. Leibach, 2001 WL 1518533 (N.D.Ill. Nov. 29, 2001).  Granting relief on
petitioner’s claim that counsel was ineffective for failing to investigate and present defense
witnesses, and for failing to deliver on promises made in his opening statement, the court
found itself unconstrained by the state court’s determinations that trial counsel had acted in
furtherance of a reasonable strategy, noting that the state court’s “finding had no basis
whatsoever,” and that it was “entirely speculative.”  The court explained its rejection of the
state court’s invention of strategic reasons underlying counsel’s actions as follows:

It cannot possibly be appropriate for the state courts to deny [petitioner] a
hearing at which he would have been able to explore [counsel’s] rationale for
failing to investigate (if he could come up with one), but then use [counsel’s]
testimony on another topic to make a finding on the very point on which the
same courts denied [petitioner] a hearing.

2001 WL 1518533 at *15. The court went on to observe that “[e]ven if §2254(e)(1)’s
presumption of correctness somehow applied to the [state] [c]ourt’s finding, [petitioner] has
easily satisfied his burden of rebutting it by clear and convincing evidence” through the
federal evidentiary hearing testimony of his former counsel.  The court likewise rejected the
state court’s findings with regard to petitioner’s challenge to counsel’s failure to deliver on
promises made in the opening statement, finding that they had “no basis whatsoever in the
record.”  2001 WL 1518533 at *21.

11) Brown v. Crosby, 249 F.Supp.2d 1285, 1290 (S.D.Fla. 2003).  In the course of granting relief
on the ground that Brown’s wavier of his Miranda rights was not voluntary and knowing, the
district court concluded that “the trial court’s finding that Brown had the mental capacity to
understand the Miranda warnings given him is not fairly supported by the record as a whole
under 28 U.S.C. 2254(d)(8), and is not entitled to a presumption of correctness.” 

12) Brumfield v. Stinson, 297 F.Supp.2d 607, 614 (W.D.N.Y. 2003).  Describing the standards
it would apply in reviewing petitioner’s claims, the district court stated as follows with regard
to state court factual findings:

The state court’s determination as to evidentiary matters is presumed to be
correct unless one of the specified conditions pursuant to 28 U.S.C.
§2254(e), formerly 2254(d), is found to exist or unless the federal habeas
court concludes that the relevant state court determination is not fairly
supported by the record.  Sumner v. Mata, 449 U.S. 539 (1981).  Absent
these factors, the burden rests on the petitioner to establish, by clear and
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convincing evidence, that the factual determination is erroneous.  28 U.S.C.
§2254(e)(1).

13) Breighner v. Chesney, 301 F.Supp.2d 354, 366 (M.D.Pa. 2004), aff’d, 156 Fed. Appx. 539
(3rd Cir. 2005).  Discussing the operation of §2254(d)(2) and (e)(1), the district court
concluded that the two are “mutually exclusive,” and that a court must select which to apply
based on the circumstances of the claim under consideration:

Subsection (d) applies when the state court has already adjudicated the
claims at issue, meaning a federal evidentiary hearing is generally
unnecessary.  In contrast, subsection (e) deals primarily with situations in
which a new evidentiary hearing is warranted, permitting the parties to
present evidence outside the state court record. In these circumstances, it is
reasonable to attach a presumption of correctness to the state court findings,
based on the state court record, and to require the petitioner to produce
affirmative evidence to the contrary of those findings. Only by separating the
burdens imposed under subsections (d)(2) and (e)(1) may courts give full
effect to both provisions. 

(internal citations omitted).  [Editor’s Note:  The district court’s discussion of the respective
functions of §2254(d)(2) and (e)(1) in this case is particularly insightful and well-reasoned. 
Anyone seeking a better understanding of how these provisions operate should read pages
365-368 of this opinion closely].

14) Figueroa v. Vaughn, 2005 WL 2212362 at *5 (E.D. Pa. Sept. 9, 2005).  In the course of
granting relief in this sex crimes case, the district court , citing §2254(e)(1), refused to accept
the state court’s factual determination that petitioner and appellate counsel had agreed that
petitioner’s pro se brief, rather than a brief prepared by counsel, would be submitted to the
state appellate court.  “Based on the PCRA testimony and the state court record, there is clear
and convincing evidence that [p]etitioner sought counsel at every stage of his criminal
prosecution and specifically sought appointment of counsel for his appeal.”

15) Roberts v. Norris, 526 F.Supp.2d 926 (E.D. Ark. 2007).  In the course of granting a request
for stay and abeyance to facilitate exhaustion in this Arkansas capital case, the district court
rejected the state’s argument that §2254(e)(1) required that the state supreme court’s
acceptance of petitioner’s earlier waivers of direct and collateral review be presumed correct. 
First, the court explained that § 2254(e)(1) did not apply because the Rhines v. Weber, 544
U.S. 269 (2005), inquiry presents a federal civil procedure question and §2254(e)(1) does not
apply to such questions.  The court went on to add that even if § 2254(e)(1) did apply, no state
court findings of historical fact had been rejected, and that, even if they had, petitioner had
rebutted the presumption of correctness with the fact that he never had a lawyer in any of the
state waiver proceedings who had challenged the assertion that he was competent to make the
waivers.

16) Jefferson v. Sellers, 250 F.Supp.3d 1340 (N.D. Ga. 2017).  On remand from the Supreme
Court, see Jefferson v. Upton, 560 U.S. 284 (2010) (per curiam), the district court held that
the Georgia state habeas court’s factual findings concerning the adequacy of trial counsel’s
investigation in this pre-AEDPA capital case were not the result of a full and fair hearing, and
were therefore not entitled to the presumption of correctness set forth in the former 28 U.S.C.
§ 2254(d).  The central issue (on which the court would also grant relief) was trial counsel’s
failure to investigate the possibility of brain damage despite knowledge that petitioner had
been struck by a car and sustained a head injury at age two, and despite a psychologist’s
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recommendation that a neuropsychological evaluation be carried out.  The evidence presented
to the state court on this issue conflicted sharply; trial counsel claimed the psychologist
advised that further investigation would be a waste of time, and the psychologist submitted
an affidavit denying that he had given such advice.   Eight months after post-hearing briefs
had been submitted, the state habeas court’s law clerk contacted the state’s counsel ex parte
and instructed her to prepare a proposed order of dismissal.  When petitioner’s counsel
learned of the ex parte communication, they objected and filed a motion asking the state
habeas judge to recuse himself.  The judge refused and signed the proposed order verbatim,
including dozens of factual and typographical errors.  The federal district court later granted
relief, which was reversed by the Eleventh Circuit, whose judgment was later vacated by the
Supreme Court. 

On remand, there was no dispute over the facts and circumstances underlying the state
court’s findings and disposition, but the state contended petitioner nevertheless received a full
and fair hearing because he was allowed to present witnesses, exhibits and affidavits, and
because he could have submitted his own, unsolicited proposed order for the state habeas
court’s consideration.  The district court rejected these arguments and concluded that
petitioner was not provided with a “full, fair, and adequate” fact-finding process in state court
and therefore, no presumption of correctness should apply under Townsend v. Sain, 372 U.S.
293 (1963), and former 28 U.S.C. § 2254(d)(2), (6), and (7).  250 F.Supp.3d at 1350.  The
court explained that the state court’s procedure was inadequate because:  (1) the factual
findings and conclusions of law were drafted entirely by counsel for respondent upon an ex
parte request; (2) the judge did not provide any instructions or guidance as to his own findings
or how the order should be drafted; (3) the judge did not request that petitioner’s counsel
submit a competing proposed order; (4) the numerous factual and typographical errors
throughout the order suggest that the trial court may not have even read the order, particularly
because it refers to the affidavit of a witness who was never presented in this case; and, (5)
the resolution of the ineffectiveness claim hinged, in particular, on a credibility determination
between trial counsel and the psychologist, and, despite the critical import of that issue, the
order adopted verbatim by the state habeas corpus court simply credited trial counsel’s
without providing any explanation.  The court also observed that, although it was true that
petitioner’s counsel could have asked to submit a competing proposed order, under the
circumstances, it was reasonable for them to believe the judge had reached a firm decision and
any further filings would be futile.  “In sum, the process by which the state habeas judge
arrived at the court's final order was fundamentally unfair.”  Id. at 1354.  
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H. SECTION 2254(e)(2) AND EVIDENTIARY HEARINGS

COURT OF APPEALS CASES:

1) Blackmon v. Scott, 22 F.3d 560, 567 (5th Cir. 1994), cert. denied, 513 U.S. 1060 (1994).
Petitioner entitled to evidentiary hearing on Massiah claim because there were no state court
findings on this issue, and facts alleged in petition stated claim for relief; hearing also
required on Napue claim because record did not establish whether witness had undisclosed
deal with prosecution.

2) Wade v. Calderon, 29 F.3d 1312, 1326 (9th Cir. 1994), cert. denied, 513 U.S. 1120 (1995).
District court did not abuse its discretion in denying petitioner the right to be present at
evidentiary hearing.

3) Stewart v. Nix, 31 F.3d 741, 743 (8th Cir. 1994). Petitioner was not entitled to an evidentiary
hearing because he could have developed his “newly-alleged facts” supporting an unpursued
diminished capacity defense by filing affidavits in the  state courts.  Petitioner's pro se status
does not excuse the failure to develop the facts.  

4) Parkus v. Delo, 33 F.3d 933, 939-940 (8th Cir. 1994). Petitioner was entitled to an
evidentiary hearing--having shown cause and prejudice for state court default--in regard to
ineffective assistance of counsel at sentencing phase claim and Brady claim. 

5) Siripongs v. Calderon, 35 F.3d 1308, 1318 (9th Cir. 1994), cert. denied, 513 U.S. 1183
(1995).  Petitioner was entitled to evidentiary hearing in regard to claim that counsel was
ineffective for failing to investigate and present evidence that petitioner did not commit the
crime alone and evidence regarding petitioner's Thai heritage.  Court said that “a petitioner
in a capital case is entitled to an evidentiary hearing where there has been no state court
evidentiary hearing and the petitioner raises a ‘colorable’ claim of ineffective assistance.” 

6) Zilich v. Reid, 36 F.3d 317, 321-22 (3rd Cir. 1994).  Petitioner was entitled to evidentiary
hearing in connection with claim that his guilty plea was induced by a scheme to bribe the
trial judge in exchange for probation because although state court held a hearing in regard to
the allegation, it did not resolve the relevant facts.

7) Chacon v. Wood, 36 F.3d 1459, 1465 (9th Cir. 1994).  Petitioner was entitled to evidentiary
hearing in connection with his claim that he was induced to plead guilty by a promise of a
lenient sentence; petitioner’s alleged newly discovered evidence indicated interpreter engaged
in a pattern and practice of intentionally providing erroneous translations.  

8) Armstead v. Scott, 37 F.3d 202, 206 (5th Cir. 1994), cert. denied, 514 U.S. 1071 (1995).
State courts may conduct a "paper hearing"--a hearing by affidavits only--and that may, in
some cases, take the place of an “in-court hearing;” facts found in a paper hearing may be
entitled to a presumption of correctness.

9) Jackson v. Herring, 42 F.3d 1350, 1366 (11th Cir. 1995), cert. dismissed sub nom. Jackson
v. Jones, 515 U.S. 1189 (1995).  Keeney did not preclude witnesses who did not testify at
state coram nobis hearing from testifying at federal evidentiary hearing because state court's
determination that counsel's failure to present mitigating evidence was strategic was not
supported by the record and thus was not entitled to a presumption of correctness. 
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10) Porter v. Singletary, 49 F.3d 1483, 1489 (11th Cir. 1995).  Petitioner proffered “sufficient
evidence” to warrant an evidentiary hearing to determine whether he could establish "cause"
to surmount abuse of the writ and procedural default doctrines for failing to raise claim in
prior petition that judge was biased and predisposed to sentence him to death.

11) Lawson v. Borg, 60 F.3d 608, 611 (9th Cir. 1995).  District court correctly held evidentiary
hearing in connection with petitioner's jury misconduct claim; because state court refused to
hold hearing and resolved the issue based on conflicting declarations, an evidentiary hearing
was appropriate.

12) Hill v. Beyer, 62 F.3d 474, 482 (3rd Cir. 1995).  District court cannot reject magistrate
judge's findings of fact without an evidentiary hearing if findings are based on credibility of
witnesses who testified before the magistrate. 

13) Turner v. Marshall, 63 F.3d 807, 814 (9th Cir. 1995).  District court should have conducted
evidentiary hearing in connection with petitioner's Batson claim and his claim that read-back
of testimony outside of his presence violated his right to be present; petitioner stated prima
facie case of discrimination, thus hearing regarding prosecutor’s motives was required.

14) Duckett v. Godinez, 67 F.3d 734, 749 (9th Cir. 1995), cert. denied, 517 U.S. 1158 (1996).
Court could not conclude that shackling of petitioner at trial was harmless under Brecht. 
Despite the fact that no evidence of prejudice was presented, the state bears “the risk of
doubt” and the case was remanded for an evidentiary hearing on the issue.

15) Upshaw v. Singletary, 70 F.3d 576, 580 (11th Cir. 1995).  Petitioner was entitled to a hearing
in connection with his claim that counsel failed to investigate and assess defenses and
mitigating circumstances based on petitioner's mental state at the time of the offense.

16) Medina v. Barnes, 71 F.3d 363, 367 (10th Cir. 1995). Petitioner was entitled to an
evidentiary hearing in connection with his claim that trial counsel was ineffective for failing
to conduct an adequate investigation to impeach the state's primary witness; state courts
conducted a hearing but made no specific findings of historical fact relevant to the claim. 

17) Yohn v. Love, 76 F.3d 508, 515 (3rd Cir. 1996).  Court of Appeals has plenary review when
the district court does not hold an evidentiary hearing and engage in independent fact finding.

18) Perillo v. Johnson, 79 F.3d 441, 447 (5th Cir. 1996).  Where judge in petitioner’s capital
murder trial was not the state habeas judge, and state habeas judge conducted only a “paper”
hearing, there was danger of “trial by affidavit,” and state habeas findings of fact were not
entitled to presumption of correctness; court remanded for appropriate discovery and
evidentiary hearing.

19) Tony v. Gammon, 79 F.3d 693, 697 (8th Cir. 1996).  Petitioner entitled to evidentiary
hearing where he did not receive a hearing in state court and where federal petition raised
substantial claims of ineffective assistance arising from counsel's failure to pursue issue of
mistaken identity and failure to obtain requested blood tests.

20) Glock v. Singletary, 84 F.3d 385, 386 (11th Cir. 1996), cert. denied, 519 U.S. 1044 (1996).
Petitioner's claim that attorney was ineffective for failing to discover and present mitigating
evidence was not meritless on its face, and thus an evidentiary hearing was necessary.  
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21) Williams v. Turpin, 87 F.3d 1204, 1211 (11th Cir. 1996).  Petitioner entitled to evidentiary
hearing and the opportunity to establish "cause and prejudice" for failing to develop facts in
state proceeding supporting claims of ineffective assistance. If petitioner succeeds in
demonstrating ineffective assistance of appellate counsel, thereby establishing cause and
prejudice, then the evidence may be considered in connection with the underlying claim of
ineffective assistance of trial counsel. 

22) Sena v. New Mexico State Prison, 109 F.3d 652, 655 (10th Cir. 1997).  Evidentiary hearing
was required where court of appeals concluded that “a substantial doubt existed” as to
petitioner’s competence at the time he entered his guilty plea, and no factual determination
existed concerning petitioner’s competence at the time he entered his plea.

23) Love v. Morton, 112 F.3d 131, 136 (3rd Cir. 1997).  The Third Circuit interpreted
§2254(e)(2) as follows:

Section 2254(e)(2) applies to applicants who "failed to develop the factual
basis of a claim in State court proceedings." In this case, Love did not "fail"
to develop the basis of his claim. * * * Under the[] circumstances [of this
case] we are unwilling to conclude that Love failed to develop the factual
basis of his claim in the state court proceedings.  We conclude that factors
other than the defendant's action prevented a factual record from being
developed.  See Statement by President William J. Clinton Upon Signing
S.1965, [opining that §2254(e)(2)] is not triggered when some factor that is
not fairly attributable to the applicant prevented evidence from being
developed in State court."). Although the President's statement is not
evidence of congressional intent, we refer to it because we agree with his
interpretation of the plain language of §2254(e)(2), and we find no contrary
interpretation in the legislative history of the 1996 amendments to §2254.

24) Porter v. Gramley, 112 F.3d 1308 (7th Cir. 1997), cert. denied, 522 U.S. 1093 (1998).  The
Seventh Circuit stated that it could not “blindly apply the presumption of correctness to [a
state court factual] finding because . . . we are assuming for the sake of our discussion that the
trial court never conducted an adequate hearing.” 112 F.3d at 1316. The court then noted that
amended §2254 omits the “not adequately developed” language of former §2254(d)(3), and
that “the new law raises a substantial question whether we even have the power to grant an
evidentiary hearing to someone in Porter’s position.” 112 F.3d at 1317. As to §2254(e)(2), the
court stated in footnote 6 that “[n]othing in the statute . . . suggests that Townsend’s
requirements are no longer in force as a separate limit on the granting of evidentiary
hearings.”

25) Jones v. Wood, 114 F.3d 1002, 1113 (9th Cir. 1997).  While refusing to apply the AEDPA
to this pre-Act case, the Ninth Circuit pointed out that petitioner would be entitled to an
evidentiary hearing under new §2254(e)(2) because “[i]t is clear that Jones did not ‘fail[] to
develop’ the factual basis of his claims; rather, the state courts denied him the opportunity to
develop the facts by failing to hold an evidentiary hearing. Where, as here, the state courts
simply fail to conduct an evidentiary hearing, the AEDPA does not preclude a federal hearing
on otherwise exhausted claims.” The court also remarked that “the district court’s duty to
ascertain the sufficiency of the evidence by engaging in a thorough review of the complete
state court record is unaffected by the AEDPA.”

26) Burris v. Parke, 116 F.3d 256 (7th Cir. 1997).  Addressing the meaning of new
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§2254(e)(2)’s “failed to develop” language, the majority explained that “‘[f]ailure’ implies
omission -- a decision not to introduce evidence when there was an opportunity, or a decision
not to seek an opportunity,” and that, “[t]o be attributable to a ‘failure’ under federal law the
deficiency in the record must reflect something the petitioner did or omitted.” 116 F.3d at 258.
Rejecting the district court’s reading of §2254(e)(2), the Seventh Circuit declared that “the
word ‘fail’ cannot bear a strict-liability reading, under which a federal court would disregard
the reason for the shortcomings of the record.” Id. The court therefore determined that
“§2254(e)(2) does not matter to this case,” since petitioner was erroneously denied an
opportunity to develop facts in state proceedings. 116 F.3d at 258.  Despite this fact, and the
fact that the district court had determined that petitioner would have been entitled to a hearing
under pre-Act law, the majority denied petitioner an evidentiary hearing. The majority
observed that Townsend was “overruled in part” by Keeney and “supersede[d]” by
§2254(e)(2), and concluded that petitioner “has received abundant consideration from both
state and federal courts,” and that “the sentence was imposed in accord with all constitutional
requirements.” 116 F.3d at 260.

27) Weeks v. Bowersox, 119 F.3d 1342, 1353 (8th Cir. 1997) (en banc), cert. denied, 522 U.S.
1093 (1998).  The majority affirmed the denial of an evidentiary hearing and dismissal of the
petition. Petitioner sought a hearing at which to develop and demonstrate facts in support of
his actual innocence claim sufficient to overcome his procedural default. In support of his
request for a hearing, petitioner alleged that over twenty eyewitnesses were available to testify
that he was not even in the state when the crimes occurred, and that DNA and other scientific
evidence would exonerate him. He did not, however, supplement his pleadings with affidavits
(other than his own) or other documentary evidence. The majority rejected what it
characterized as petitioner’s “argument that he is entitled to an evidentiary hearing in order
to allow him to make the showing that entitles him to an evidentiary hearing contemplated by
Schlup[,] . . . [because] such an entitlement has support neither in law nor in common sense
. . .”

28) Wright v. Gramley, 125 F.3d 1038, 1044-45 (7th Cir. 1997).  The Seventh Circuit remanded
this case to the district court with instructions to allow the pro se petitioner an opportunity to
show cause for his failure to fully develop the facts underlying his ineffective assistance claim
in state court. Petitioner contended that an eyewitness was available who would have provided
testimony at trial undermining the identification testimony used to convict him and, while he
raised the claim in state court, he did not attach an affidavit from the witness. The court
“recognized that prison is a difficult place from which to litigate, much less organize an
affidavit from an individual unknown to the petitioner” and stated that petitioner “must at
least be given an opportunity to convince the district court that his failure to present the facts
in plenary fashion to the state court was not due to his own neglect.” On remand, the court
instructed petitioner to “submit an affidavit setting forth with particularity why [he] did not
attach an affidavit from the witness, and what steps he took, if any, to procure the witness’
affidavit.”   

29) Amrine v. Bowersox, 128 F.3d 1222, 1228-29 (8th Cir. 1997)(en banc), cert. denied,  523
U.S. 1123 (1998).  In this Missouri capital case, the court granted petitioner’s motion to
remand to the district court for an evidentiary hearing to determine whether new evidence
developed since the district court’s denial of relief meets the Schlup standard for overcoming
procedural default. The new evidence presented to the court of appeals -- recantation of the
only remaining previously unrecanted testimony against petitioner -- related directly to the
factor upon which the district court focused in rejecting petitioner’s actual innocence
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contentions. 

30) Grisby v. Blodgett, 130 F.3d 365, 367-68 (9th Cir. 1997).  The Ninth Circuit remanded for
a determination as to whether, under the proper standard, an evidentiary hearing should be
held on petitioner’s claim that the prosecution failed to disclose a deal with its key witness.
The district court had rejected the claim stating that petitioner had “failed to make any
showing that the result of the trial would have been different had the alleged deal been
disclosed.” However, the Ninth Circuit concluded that, because petitioner’s proffered
evidence suggested that the witness gave perjured testimony, the district court should have
considered the claim under the “any reasonable likelihood” standard found in Bagley and
Agurs. 

31) Goodwin v. Johnson, 132 F.3d 162, 182 (5th Cir. 1998).  Petitioner was entitled to an
evidentiary hearing on his claim that his confessions were inadmissible because they were
made following invocation of his Fifth Amendment right to counsel where the state courts did
not afford petitioner a full and fair hearing, and neither the state trial or appellate court made
express or implicit factual findings on this issue.

32) Thatsaphone v. Weber, 137 F.3d 1041, 1045 (8th Cir.), cert. denied, 523 U.S. 1130 (1998).
The Eighth Circuit found that, although “federal courts retain some discretion to hold non-
mandatory evidentiary hearings,” the district court here “went beyond its habeas authority
when it heard testimony rehashing what occurred at [petitioner’s interview with police which
formed the basis for his Miranda claim] and at the state court suppression hearing, and then
reweighed the state court’s fact findings” without making a finding that one of the exceptions
to the presumption of correctness set forth at 28 U.S.C. §2254(d) had been met.  

33) Correll v. Stewart, 137 F.3d 1404, 1413 (9th Cir. 1998), cert. denied, 525 U.S. 984 (1998).
After concluding that petitioner had alleged facts sufficient to satisfy the Strickland standard
with regard to counsel’s ineffectiveness at the sentencing phase of his capital trial, the court
reversed the district court’s refusal to grant an evidentiary hearing on this claim, stating:
“When a state court denies an evidentiary hearing on a colorable ineffective assistance of
counsel claim after proper request, a habeas petitioner has fulfilled the Tamayo-Reyes ‘cause’
requirement. Simply put, the state cannot successfully oppose a petitioner’s request for a state
court evidentiary hearing, then argue in federal habeas proceedings that the petitioner should
be faulted for not succeeding.” The court also flatly rejected the state’s contention that Keeney
requires federal habeas petitioners to “make a threshold showing of exhaustion before the
‘cause and prejudice’ test could be employed.” The court found the state’s argument “directly
contrary to Tamayo-Reyes [and] to common sense,” and explained that “[e]xhaustion
requirements are founded on appropriate concerns of federalism and comity; they are not
concocted simply to lead petitioners into a federal habeas cul-de-sac.” 

34) McDonald v. Johnson, 139 F.3d 1056, 1058-60 (5th Cir. 1998).  The Fifth Circuit “join[ed]
the Third and Seventh Circuits in concluding that, for purposes of 28 U.S.C. §2254(e)(2), a
petitioner cannot be said to have ‘failed to develop’ a factual basis for his claim unless the
undeveloped record is a result of his own decision or omission.” The court added, however,
that a finding that a petitioner did not “fail to develop” the facts does not automatically entitle
the petitioner to an evidentiary hearing. Rather, the court explained, “[c]onsistent with
AEDPA’s goal of streamlining the habeas process, §2254(e)(2) specifies the situations where
evidentiary hearings are allowed, not where they are required. Thus, if a petitioner seeking
a hearing clears this initial hurdle, he must still persuade the district court.” The decision
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whether to hold an evidentiary hearing is left to the discretion of the district court pursuant
to Rule 8 of the Rules Governing §2254 cases, and the court advised that, “[i]n determining
whether an evidentiary hearing is proper, the district court may expand the record and
consider affidavits, exhibits, or other materials that cast light on the merits of the petition.”

35) Magouirk v. Phillips, 144 F.3d 348, 362-63 (5th Cir. 1998).  In this non-capital habeas case,
the magistrate rejected petitioner’s challenge to the state court’s findings of fact without
reviewing the relevant portions of the state court record, which were not on file with the
federal court. On appeal, the Fifth Circuit stated that “[t]here is no basis for meaningful
review of [petitioner]’s challenge to the state court findings in the existing record,” that it
“fail[ed] to see how any review at all can be conducted when the relevant portions of the state
court record . . . are not available for review,” and that it was “at a loss to understand how a
federal habeas court can conduct a meaningful sufficiency [of the evidence] review without
a transcript of trial.” Thus, the court remanded for supplementation of the record or, if the
necessary records are unavailable, for an evidentiary hearing.

36) Wilkins v. Bowersox, 145 F.3d 1006, 1016 (8th Cir. 1998), cert. denied, 525 U.S. 1094
(1999).  In the course of affirming the district court’s grant of relief in this Missouri capital
case, the Eighth Circuit observed that the “state [post-conviction] court made no fact-findings
to indicate why it was unpersuaded by the unanimous testimony presented at the post-
conviction hearing, and the record simply does not support the state court’s conclusion that
Wilkins knowingly, intelligently, and voluntarily waived his right to counsel.” The court also
rejected the state’s contention that the district court improperly held an evidentiary hearing:
“The district court held the evidentiary hearing because in its view the state courts had failed
to make factual findings on certain issues, ignored the facts with respect to certain issues, and
arrived at conclusions that were not supported by the record.” Finally, in footnote 6, the court
observed that, because it found the state’s “assertion that the petitioner failed to develop the
factual record in state court to be erroneous,” it did not need to decide whether §2254(e)(2)’s
restrictions on evidentiary hearings should apply retroactively to this pre-Act case.

37) Seidel v. Merkle, 146 F.3d 750, 753-55 (9th Cir. 1998), cert. denied, 525 U.S. 1093 (1999).
Petitioner’s failure to show cause and prejudice to overcome his failure to develop the factual
basis of his claim in state court bore only on his entitlement to a federal evidentiary hearing,
and did not impact the district court’s discretion to hold a hearing; the district court properly
exercised its discretion to hold a hearing notwithstanding petitioner’s failure to demonstrate
cause and prejudice where petitioner alleged facts which, if proven, entitled him to relief.

38) Walls v. Bowersox, 151 F.3d 827, 833 n.2 (8th Cir. 1998), cert. denied, 526 U.S. 1071
(1999).  Commenting on the district court’s consideration of affidavits not submitted to the
state courts in this Missouri capital case, the Eighth Circuit stated that a “habeas petitioner
is entitled to expand the state court record only if he can show cause for his failure to develop
the facts in state court and prejudice from the failure.”

39) Cardwell v. Greene, 152 F.3d 331, 337-338 (4th Cir. 1998), cert. denied, 525 U.S. 1037
(1998) (The Fourth Circuit found that “a federal court’s first task in determining whether to
grant an evidentiary hearing is to ascertain whether the petitioner has ‘failed to develop the
factual basis of a claim in State court’. . . . If . . . the applicant has not ‘failed to develop’ the
facts in state court, the district court may proceed to consider whether a hearing is appropriate,
or required under Townsend.” With regard to when an applicant can be said to have “failed,”
the court joined the Third, Fifth, Seventh, and Ninth Circuits “in holding that where an
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applicant has diligently sought to develop the factual basis of a claim for habeas relief, but has
been denied the opportunity to do so by the state court, §2254(e)(2) will not preclude an
evidentiary hearing in federal court.” The court explained further that “an applicant ‘fails’ to
develop the evidence supporting a claim only if he or she relinquishes an opportunity to
introduce evidence or neglects to seek such an opportunity,” and cautioned that “[s]ection
2254(e)(2) should not be interpreted to allow a state court to deny a petitioner meaningful
review of a federal claim by refusing to permit development of the factual record at the state
level.” Finally, the court addressed the Commonwealth’s argument that §2254(e)(2) precludes
a hearing because petitioner “‘failed to develop and proffer facts sufficient to show the
necessity of a hearing’ in state court [as required by state law in order to show entitlement to
a hearing].” Rejecting this contention, the court found a “material distinction . . . between a
petitioner’s failure to seek or to seize an opportunity to present evidence, and an inability to
persuade a state court that an evidentiary hearing is required. The lack of a factual
development in the second instance results not from an omission by the petitioner, but from
the state court’s determination that an evidentiary hearing is unnecessary.”   

40) Turner v. Duncan, 158 F.3d 449, 458 (9th Cir. 1998).  The Ninth Circuit stated that, “[w]hen
a habeas petitioner alleges facts which, if proven, would entitle him to relief, and he did not
receive a full and fair hearing by a state court which found the relevant facts, then he is
entitled to an evidentiary hearing in the district court.”

41) United States v. Crawford, 1998 WL 610870 (4th Cir. Sept. 3, 1998) (per curiam)
(unpublished).  Explaining that “a district court may not credit an attorney’s affidavit over
a petitioner’s verified papers without conducting an evidentiary hearing,” the court vacated
the district court’s denial of petitioner’s §2255 motion alleging ineffective assistance of
counsel for failure to comply with petitioner’s request to file an appeal, and remanded for an
evidentiary hearing.

42) Miller v. Champion, 161 F.3d 1249, 1253 (10th Cir. 1998).  The Tenth Circuit “join[ed]
every other circuit that has confronted [the meaning of §2254(e)(2)] and h[e]ld that where .
. . a habeas petitioner has diligently sought to develop the factual basis underlying his habeas
petition, but a state court has prevented him from doing so, §2254(e)(2) does not apply.”
Accordingly, the court found that petitioner, who challenged his Oklahoma guilty plea to
second degree murder, “is entitled to receive an evidentiary hearing so long as his allegations,
if true and if not contravened by the existing factual record, would entitle him to habeas
relief.”

43) Harris v. French, 1999 WL 496941 (4th Cir. July 14, 1999) (unpublished), cert. denied,
528 U.S. 1091 (2000).  The Fourth Circuit denied petitioner’s request for an evidentiary
hearing on one of his ineffective assistance of counsel claims, stating that, “[a]lthough
§2254(e) does not prohibit an evidentiary hearing [because all facts necessary to decide the
claim were developed at trial], [petitioner] is still not entitled to an evidentiary hearing unless
he can show that the fact-finding process in the state courts was significantly deficient through
no fault of the habeas petitioner.” Although it provided no meaningful explanation or statutory
basis for doing so, the court appeared to impose this “significantly deficient” requirement in
addition to the existing requirement that a petitioner allege facts which if true would entitle
him to relief, and take full advantage of opportunities to develop facts in state court. 

44) Baja v. Ducharme, 187 F.3d 1075, 1078-1079 (9th Cir. 1999), cert. denied, 528 U.S. 1079
(2000).  The Ninth Circuit expressed its agreement with the Fourth Circuit “that ‘where an
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applicant has diligently sought to develop the factual basis of a claim for habeas relief, but has
been denied the opportunity to do so by the state court, §2254(e)(2) will not preclude an
evidentiary hearing in federal court.’” (quoting Cardwell v. Greene, 152 F.3d 331, 337 (4th
Cir. 1998)).  In this case, because “[s]tate law not only permitted but required [petitioner] to
come forward with affidavits or other evidence,” and because petitioner “had the opportunity
in state proceedings to come forward with [such] evidence . . . but failed to do so,” the court
concluded that petitioner “failed to develop the factual basis of his claim in state court
proceedings within the meaning of 28 U.S.C. §2254(e).” After finding further that petitioner
had not made allegations sufficient to overcome this failure, the court affirmed the district
court’s refusal to hold an evidentiary hearing.

45) White v. Helling, 194 F.3d 937, 943 (8th Cir. 1999).  The Eighth Circuit found that “it was
error for the district court to refuse to expand the record as requested” by petitioner,
explaining that Keeney “does not erect an absolute barrier to the receipt of new evidence in
habeas.”  Rather, the court continued, “Keeney holds only that a district court is not required
to hold an evidentiary hearing, or otherwise consider new evidence, when that evidence,
though reasonably available at the time, was not offered in the state courts, unless a petitioner
can show cause for the failure to offer the evidence, and prejudice resulting from the failure. 
Notwithstanding the failure to offer evidence in the state courts, a district court still had
discretion to receive it, and it may choose to do so under proper circumstances.”

46) Weaver v. Thompson, 197 F.3d 359, 362 (9th Cir. 1999).  In this successful case involving
an improper, de facto Allen charge issued by a bailiff in response to a question sent out by the
jury, the court observed that “[a]t no time during the state court proceedings did any court
hold an evidentiary hearing to ascertain the contents of the jury note, the substance of the
bailiff’s comments to the jury, or the effect, if any of the bailiff’s comments on the jury’s
deliberations.”  For this reason, the court found, “the record here amply demonstrated that
[petitioner] did not ‘fail to develop’ the factual basis of his claim within the meaning of
§2254(e)(2), and thus the district court was within its authority in ordering a hearing.” 

47) Murphy v. Johnson, 205 F.3d 809, 815-816 (5th Cir. 2000), cert. denied, 531 U.S. 957
(2000).  Discussing the operation of §2254(e)(2), the court explained that “overcoming the
narrow restrictions of [that provision] does not guarantee a petitioner an evidentiary hearing,
it merely opens the door for one; once a petitioner overcomes the obstacles of § 2254(e)(2),
under Rule 8 of the Rules Governing § 2254 Cases, the district court retains discretion over
the decision to grant an evidentiary hearing. [citation omitted]. Thus, we review the district
court's denial of an evidentiary hearing in this scenario for an abuse of discretion.”  “To find
an abuse of discretion,” the court continued, “we must find that the state did not provide him
with a full and fair hearing and we must be convinced that if proven true, his allegations
would entitle him to relief.”

48) Mayes v. Gibson, 210 F.3d 1284, 1287-1288 (10th Cir. 2000), cert. denied sub nom. Mayes
v. Ward, 531 U.S. 1020 (2000).  The court remanded for an evidentiary hearing on petitioner’s
claim of ineffective assistance of counsel at the sentencing phase of his Oklahoma capital
trial.  In determining that “[t]he restrictions of §2254(e)(2) do not apply,” the court noted that
petitioner “raised the need for an evidentiary hearing in both the Oklahoma Court of Criminal
Appeals on direct appeal and the State district court on collateral appeal [and] has thus acted
diligently to develop the factual basis of his habeas claim . . .” The court explained further that
petitioner “is entitled to an evidentiary hearing on the issue of ineffective assistance of
counsel if his allegations, if true and not contravened by the record, would entitle him to
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habeas relief. . . .,” and that [w]hether [petitioner’s] allegations, if proven, would entitle him
to habeas relief is a question governed by the [AEDPA].”  The court then proceeded to a
detailed  analysis of petitioner’s ineffective assistance claim and the evidence proffered to
support it, and concluded both that counsel’s performance had been deficient, and that
petitioner was prejudiced by that deficient performance.  In light of these findings, the court
ordered an evidentiary hearing. 

49) Fisher v. Lee, 215 F.3d 438, 454 (4th Cir. 2000), cert. denied, 531 U.S. 1095 (2001).  The
Fourth Circuit noted that, “[w]hen the state court has denied the habeas applicant the
opportunity to develop his claims, . . . the district court may hold an evidentiary hearing,
provided the petitioner ‘alleges additional facts that, if true, would entitle him to relief’ and
establishes one of six factors set out by the Supreme Court in Townsend v. Sain, 372 U.S. 293,
312 (1963).” (citing Cardwell v. Green, 152 F.3d 331, 338 (4th Cir. 1998)).  

50) Comer v. Stewart, 215 F.3d 910, 916-18 (9th Cir. 2000).  In this Arizona capital case
involving a prisoner seeking to drop his appeals, the Ninth Circuit held the state’s motion to
dismiss petitioner’s appeal, and petitioner’s own pro se motion to dismiss in abeyance and
remanded for an evidentiary hearing “on the separate questions of whether [petitioner] is
competent to waive his appeal and, if so, whether his decision is voluntary.  The court rejected
the state’s contentions that, absent a showing by petitioner’s counsel that petitioner is
incompetent, the court lacks jurisdiction to order an evidentiary hearing, and that the content
of petitioner’s written communications concerning his desire to drop his appeals establish his
competence as a matter of law.  Explaining the need for additional fact development on the
issue of voluntariness, the court noted the conditions of petitioner’s confinement on Arizona’s
death row, observing that petitioner’s “choice between execution at the State’s hands and
remaining in the particular conditions of his confinement may be the type of ‘Hobson’s
choice’ that renders his supposed decision to withdraw his appeal involuntarily. . .  The issue
is whether [petitioner’s] conditions of confinement constitute punishment so harsh that he has
been forced to abandon his natural desire to live.”  Additionally, the court rejected the state’s
assertion that petitioner should be presumed “competent to waive further federal review based
on a state court’s determination, thirteen years ago, that he was competent to stand trial.”  The
court explained:  “[T]he presumption of correctness does not apply here because the
determination of competency was made over a decade ago, before indications of [petitioner’s]
delusional and bizarre behavior, demonstrated by his letters, emerged.”

51) Beavers v. Saffle, 216 F.3d 918, 925 (10th Cir. 2000).  Petitioner was entitled to an
evidentiary hearing on his ineffective assistance of counsel claim because the facts he alleged,
if true, would entitle him to relief, and his request for such a hearing in state court were
denied.

52) Schell v. Witek, 218 F.3d 1017, 1027 (9th Cir. 2000).  Noting that “[e]videntiary hearings
are particularly appropriate when claims raise facts that occurred out of the courtroom and off
the record,” the Ninth Circuit remanded this California burglary case for an evidentiary
hearing on petitioner’s claim that he was impermissibly required to go forward at trial
represented by counsel with whom he had developed an irreconcilable conflict.

53) Goodwin v. Johnson, 224 F.3D 450 (5th Cir. 2000), cert. denied, 531 U.S. 1120 (2001).  The
Fifth Circuit declined the state’s request to apply Rule 9 to bar petitioner’s reliance on a
document submitted in support of his claim for relief.  The court explained that “Rule 9(a)
deals directly with delay, . . . and notably for our purposes here, does not mention the
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possibility of eliminating from the record evidence that surfaces after an evidentiary hearing
has been ruled necessary. . . . We . . . question how evidentiary hearings could be used to
provide petitioners with a full and fair adjudication of their claims if the State court use Rule
9(a)’s principles to eliminate evidence discovered in preparation for those hearings simply
because the passage of time makes that evidence difficult to refute.” 

54) Brown v. Johnson, 224 F.3d 461, 467 (5th Cir. 2000).  The Fifth Circuit remanded this pre-
AEDPA, non-capital Texas murder case for an evidentiary hearing after criticizing the district
court for relying solely on an unsolicited affidavit submitted by the state to deny petitioner’s
claim despite the fact that no evidentiary hearing had ever been held in state or federal court. 
The court explained:

If a district court decides to forgo a full-blown hearing with plenary
presentation of evidence, . . . it must “seek as a minimum to obtain affidavits
from all persons likely to have firsthand knowledge” of the facts relevant to
the claim under consideration. [footnote omitted] In other words, a district
court must at a minimum make an independent determination concerning
what evidence is required to resolve the defendant’s claim, and must solicit
the best evidence, short of live testimony of witnesses, that each of the
parties is capable of producing.  ¶  In the instant case, the district court made
no independent determination concerning what evidence it required to
resolve [petitioner]’s . . . federal claim. The court’s fortuitous and unsolicited
receipt of evidence pertaining to that claim in the form of [trial counsel]’s
expansive affidavit does not constitute an adequate substitute for the
balanced-evidence hearing to which [petitioner] is constitutionally entitled.
Even if the district court had specifically requested that the state submit
evidence regarding the claim, the court’s failure to solicit any evidence
whatsoever from [petitioner] before ruling on it satisfactorily demonstrates
that the procedures employed by the court were inadequate to satisfy the
dictates of Townsend.

55) Dowthitt v. Johnson, 230 F.3d 733, 758 (5th Cir. 2000), cert. denied, 532 U.S. 915 (2001). 
The Fifth Circuit rejected petitioner’s contention that his request for a state habeas evidentiary
hearing, and his submission of an investigator’s affidavit setting forth the substance of what
proposed witnesses would testify to at a hearing, was sufficient to avoid application of
§2254(e)(2).  The court explained: “Mere requests for evidentiary hearings will not suffice; 
the petitioner must be diligent in pursuing the factual development of his claim.  As the state
habeas court found, [petitioner] did not present affidavits from family members and did not
show that they ‘could not be obtained absent an order for discovery or a hearing.’” 
Specifically addressing petitioner’s proffer via the investigator’s affidavit, the court stated: 
“Given that the family members were willing to testify at a hearing, [petitioner] could have
easily obtained their affidavits.  A reasonable person in [petitioner’s] place would have at
least done as much.  [Petitioner’s] arguments that lack of funding prevented the development
of his claims are also without merit.  Obtaining affidavits from family members is not cost
prohibitive.”

56) Hoffman v. Arave, 236 F.3d 523, 536 (9th Cir. 2001), cert. denied, 534 U.S. 944 (Oct. 1,
2001).  After concluding that the procedural ground relied upon by the state courts to deny
relief in this Idaho capital case would not bar federal review of petitioner’s ineffective
assistance of counsel claims, the Ninth Circuit observed that “[w]ithout the benefit of an
evidentiary hearing, it is impossible to evaluate the strength of [petitioner’s] defense at trial
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and sentencing;  the court therefore remanded for an “evidentiary hearing to develop the
factual record regarding [petitioner]’s ineffective assistance of counsel claims.”

57) Smith v. Stewart, 241 F.3d 1191, 1197-1198 (9th Cir. 2001), cert. granted on other grounds,
534 U.S. 157 (2001) (certifying question to Arizona Supreme Court).  In the course of
granting petitioner’s request for an evidentiary hearing, the court, quoting Siripongs v.
Calderon, 35 F.3d 1308, 1310 (9th Cir. 1994), stated that “[i]n a capital case, a habeas
petitioner who asserts a colorable claim to relief, and who has never been given the
opportunity to develop a factual record on that claim, is entitled to an evidentiary hearing in
federal court.’”

58) Matheney v. Anderson, 253 F.3d 1025 (7th Cir. 2001), cert. denied, 535 U.S. 1030 (2002). 
The Seventh Circuit remanded this post-AEDPA Indiana capital case for an evidentiary
hearing on whether petitioner was competent to stand trial, whether trial counsel were
ineffective in failing to pursue their initial request for a competency hearing, and whether the
state court was obligated to hold a competency hearing sua sponte.  In reaching this
conclusion, the court explained that “[w]e cannot say that [petitioner], (rather than his
counsel) ‘failed’ to establish a record sufficient to analyze his claims on appeal as the record
clearly establishes that the majority of [petitioner’s] attempts to file pleadings with the state
court were refused and not considered.”  “More importantly,”  the court continued, “justice
dictates that a hearing on whether counsel was constitutionally deficient in failing to establish
Petitioner competency to stand trial cannot be barred by counsel’s failure to secure a hearing
and develop the record – the very product of the alleged ineffectiveness.”  253 F.3d at 1025. 
Additionally, after finding that petitioner had not “failed to develop” the factual bases of his
claims within the meaning of §2254(e)(2), the court observed that “if [petitioner] has alleged
facts in his petition that, if proved, entitle him to relief, he is entitled to an evidentiary
hearing.”  253 F.3d at 1039 (citing Townsend v. Sain, 372 U.S. 293, 312-313 (1963)). 

59) Greer v. Mitchell, 264 F.3d 663 (6th Cir. 2001), cert. denied, 535 U.S. 940 (2002).  The
Sixth Circuit remanded this Ohio capital case for an evidentiary hearing on petitioner’s claim
that appellate counsel rendered ineffective assistance by failing to challenge the effectiveness
of trial counsel on appeal.  In reaching this conclusion, the court noted that the state court of
appeals’ “opinion denying petitioner’s ineffective assistance of appellate counsel claim
provides scant substantive reasoning,” and that “petitioner was not afforded an evidentiary
hearing to develop his . . . claim by either state courts or the district court.”  264 F.3d at 680. 
The court explained the reasons that §2254(e)(2) did not prohibit a hearing as follows:

[P]etitioner pursued his ineffective assistance of appellate counsel claim with
proper diligence, raising it first – albeit prematurely – in his petition for post-
conviction relief and then in his motion for delayed reconsideration.  Both of
these pleadings requested an evidentiary hearing, which was never afforded
by the Ohio courts.  Consistent with Williams v. Taylor, therefore, we
conclude that petitioner is not precluded from an evidentiary hearing as he
exercised the necessary diligence in attempting to establish the factual record
in state court. 264 F.3d at 681.

60) Phillips v. Woodford, 267 F.3d 966 (9th Cir. 2001).  A majority of the Ninth Circuit panel
remanded this pre-AEDPA California capital case for an evidentiary hearing on petitioner’s
claims that trial counsel was ineffective, and that the prosecution presented false evidence
concerning the existence of a plea agreement with its chief witness.  Finding “cause” for the
lack of development of the facts underlying his claims in state court, the court explained that
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petitioner “specifically asked the state court for a hearing on the identical issue now before
us and the state court denied his request.” 267 F.3d at 975. The court further found that
petitioner’s allegations raised a “colorable claim of prejudice.”  Petitioner’s ineffective
assistance of counsel claim centered on the contention that trial counsel performed
inadequately in failing to “confront [petitioner] with the obvious deficiencies in [the] story
[petitioner told at trial] because [counsel] had not investigated the facts surrounding the
shooting and therefore did not know that there was a viable alternative defense . . .”  The court
acknowledged that “[w]hat makes this case a difficult one is that, in [failing to investigate the
alternative defense], [counsel] was simply acting in compliance with his client’s own version
of events,” 267 F.3d at 978, but went on to find that, in the circumstances of this case,
petitioner’s allegations warranted further exploration.  Additionally, criticizing the district
court’s failure to hold an evidentiary hearing, the court observed that, “[i]f a potentially
material fact is in dispute, the district court may not rest its denial of an evidentiary hearing,
even in part, on a dubious – if not highly implausible – inference it draws from a general
recitation of events in order to resolve the disputed factual question.” 267 F.3d at 978.

61) In re Byrd, 269 F.3d 585, 585-586 (6th Cir. 2001) (en banc).  In this Ohio capital case, a
majority of the en banc Sixth Circuit entered an order “remand[ing] this matter for the
development of a factual record sufficient to permit sua sponte consideration of a request for
leave to file a second petition for a writ of habeas corpus.”  Describing this unusual directive
as “ancillary in nature to the petition for the writ of habeas corpus,” the court went on to
specify several factual issues that should be addressed by the lower court in the development
of “a record with regard to John Byrd’s claim of innocence presented to the Ohio courts but
on which no testimony of witnesses or evidence was taken.”

62) Sallahdin v. Gibson, 275 F.3d 1211, 1239-1241 (10th Cir. 2002).  In this post-AEDPA
Oklahoma capital case, the Tenth Circuit found that petitioner was prejudiced by trial
counsel’s failure to present available expert testimony regarding the psychological effects of
his steroid use prior to the crime.  Analyzing petitioner’s claim de novo due to the state court’s
failure to reach the merits of the claim, the court found prejudice because “evidence from [the
expert] regarding the potential of steroid use to cause severe personality changes in the user
could have explained how [petitioner] could have been transformed from an allegedly mild-
mannered, law-abiding individual into a person capable of committing the brutal murder with
which he was found guilty.”  The court observed further that the expert’s testimony “could
have specifically helped to rebut one of the two [valid] aggravators found by the jury:  that
there was a probability [petitioner] ‘would commit criminal acts of violence that would
constitute a continuing threat to society.”  Despite these findings, the court stopped short of
granting relief because the record was not adequate to permit an assessment of trial counsel’s
decision not to present the available evidence.  The court therefore found it “necessary to
remand this case to the district court to conduct an evidentiary hearing on the issue of trial
counsel’s . . . reasons, or lack thereof, for foregoing the use of [the expert’s] testimony during
the sentencing phase.”

63) Romano v. Gibson, 278 F.3d 1145 (10th Cir. 2002).  Section 2254(e)(2) barred a federal
evidentiary hearing on petitioner’s claim that trial counsel was ineffective in the penalty phase
for presenting testimony from petitioner’s sister that petitioner had sexually abused her and
their siblings for years, where: (1) although this allegation was raised on direct appeal along
with other ineffective claims, petitioner’s request for an evidentiary hearing at that time
referred only to the opportunity to develop evidence of his exemplary incarceration record on
death row; and (2) when he sought an evidentiary hearing in his post-conviction relief
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application, again the request was directed to unrelated ineffective assistance of counsel
claims. 

64) Silva v. Woodford, 279 F.3d 825, 855 (9th Cir. 2002), cert. denied, 537 U.S. 942 (2002). 
In this pre-AEDPA California capital case, the Ninth Circuit remanded for an evidentiary
hearing on petitioner’s guilt-or-innocence phase Brady claim.  Petitioner alleged the
prosecution suppressed information indicating that an agreement had been reached pursuant
to which its star witness – the only person to identify petitioner as the trigger man – would not
undergo psychiatric evaluation until after he testified, thereby avoiding the possibility that
psychiatric problems identified in such an evaluation would have to be disclosed to
petitioner’s defense.  The district court rejected this claim because it did not involve “direct
evidence of Petitioner’s innocence.”  The Ninth Circuit held that the district court abused its
discretion in denying an evidentiary hearing because the witness’ credibility was a key issue
at trial, relating directly to whether petitioner should have been convicted of a death-eligible
offense, and because the district court’s insistence upon evidence of “innocence” “was legally
erroneous.”  The court therefore remanded for an evidentiary hearing on petitioner’s Brady
claim.

65) Breedlove v. Moore, 279 F.3d 952 (11th Cir. 2002), cert. denied sub nom. Breedlove v.
Crosby, 537 U.S. 1204 (2003).  Affirming the district court’s denial of relief, and denial of
an evidentiary hearing on petitioner’s Brady claim in this Florida capital case, the Eleventh
Circuit addressed several issues relating to §2254(d) and (e).  Noting that it had not previously
addressed the meaning of §2254(e)(2)’s “failed to develop” language, the court acknowledged
the existence of (Michael) Williams v. Taylor, and held that petitioner was not barred from
receiving a federal evidentiary hearing.  The court explained:

[T]he record clearly indicates that [petitioner] sought an evidentiary hearing
on his Brady claim at every stage of his state proceedings. The state courts
denied him the opportunity to present evidence related to his Brady claim;
therefore, he was prevented from developing a factual basis for his claim in
state court. In light of this fact, §2254(e)(2) does not preclude an evidentiary
hearing . . .

279 F.3d at 960.  The court went on to explain, however, that “in order for [petitioner] to
obtain an evidentiary hearing, he must demonstrate that he would be entitled to habeas relief
on his Brady claim if his factual allegations are proven.” 279 F.3d at 960.  Noting that “[i]n
the post AEDPA era, we do not conduct an independent review of claims that have been
addressed on the merits by the state courts,” 279 F.3d at 960, the court set petitioner’s burden
in attempting to obtain an evidentiary hearing as follows:

[Petitioner] is not entitled to an evidentiary hearing unless he can
demonstrate that his factual allegations, if proven, would indicate that the
Florida Supreme Court acted contrary to, or unreasonably applied, clearly
established federal law when it rejected his Brady claim [without having
permitted him to develop the facts in support of that claim].

279 F.3d at 961.   
The court went on to apply this standard to petitioner’s Brady claim.  The claim itself

centered on the involvement of the two lead homicide detectives who testified against
petitioner in various illegal activities, which were the subject of extensive local and federal
investigations, eventually leading to one of the detectives receiving a fourteen year prison
term, and the other cutting a deal with the prosecution.  The state court rejected petitioner’s
claim that  the prosecution violated Brady by failing to disclose  information relating to the
detectives’ involvement in crime, and the investigations surrounding their activities, on two
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grounds: first, that the state did not “suppress” the information;  and second, that even if it had
been disclosed, the evidence would not have been admissible at petitioner’s trial because it
was “completely unrelated to the charges against [petitioner].” 279 F.3d at 963.  Noting that
the state court rested its judgment on each of these grounds independently, the Eleventh
Circuit found that, in order to get an evidentiary hearing, petitioner “must show that both
components of the [state court’s] decision are unreasonable applications of federal law.” 279
F.3d at 963.  Based on the state court’s interpretation of Florida’s evidentiary rules, the
Eleventh Circuit concluded that the petitioner could not show that either of the state court’s
grounds for denying relief constituted an unreasonable application of federal law.

66) Cristin v. Brennan, 281 F.3d 404, 415-419 (3rd Cir.), cert. denied sub nom. Cristin v.
Wolfe, 537 U.S. 897 (2002).  In this non-capital Pennsylvania case, the Third Circuit held that
§2254(e)(2)’s restrictions on the availability of federal evidentiary hearings do not apply to
a petitioner’s request for a hearing aimed at demonstrating cause and prejudice, or a
miscarriage of justice, for the purpose of overcoming a state procedural default.  The court
based this conclusion on two main factors.  First, §2254(e)(2) applies only when the petitioner
has “failed to develop” the factual basis of a claim through some omission, fault or
negligence.  Given this trigger, the court reasoned that §2254(e)(2) would be implicated only
if petitioners can be expected to develop the facts relevant to the distinctly federal question
of whether a procedural default can be overcome while still in state court.  The court
concluded that this is not the case, explaining that courts “cannot generally expect petitioners
to present in state court facts they may only need under federal law in later federal
proceedings to excuse a procedural default.”  Second, the court agreed with petitioner that
§2254(e)(2)’s use of the word “claim” refers to the merits of the allegations of constitutional
error on which a petitioner bases his request for habeas relief, not to separate issues relating
to possible procedural bars.  As such, §2254(e)(2) is simply not implicated when the question
is whether a petitioner can make the showing necessary to overcome a procedural default. 
Based on these considerations, the court concluded that the district court properly exercised
its authority under Townsend v. Sain to afford petitioner an opportunity to show cause and
prejudice or a miscarriage of justice.  On the substance of that issue, however, the court
reluctantly rejected the district court’s conclusion that petitioner had shown cause.

67) Turner v. Calderon, 281 F.3d 851 (9th Cir. 2002).  In this pre-AEDPA California capital
case, the Ninth Circuit remanded petitioner’s sentencing phase ineffective assistance of
counsel claim for an evidentiary hearing.  The court explained that trial counsel’s on-record
admission that he was not prepared to go forward, in combination with petitioner’s allegations
that counsel failed to develop and present evidence concerning the effects of his PCP use, his
abusive and difficult childhood, and the high regard in which he was held by a number of
people who had known him at various stages in his life, were potentially sufficient to warrant
relief.  Finding the record inadequate to resolve this question, however, the court remanded
for an exploration of the facts surrounding counsel’s failure to investigate.

68) Fernandez v. Roe, 286 F.3d 1073, 1080 (9th Cir. 2002), cert. denied, 537 U.S. 1000 (2002). 
In this non-capital, post-AEDPA California murder case, the Ninth Circuit vacated the district
court’s denial of relief on petitioner’s Batson claim and remanded for an evidentiary hearing. 
Applying de novo review as a result of the state court’s application of a legal standard
incompatible with Batson, the court found that petitioner had made out a prima facie case
under Batson based on the prosecution’s removal – without questioning – of four Hispanics
and the only two African-Americans in the venire.  On remand, the district court was
instructed to “conduct an evidentiary hearing, including review of the jury questionnaires [on
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which the prosecution purported to have based its strikes], to determine whether there was a
Batson violation in the trial court.”

69) Aron v. United States, 291 F.3d 708, 715 (11th Cir. 2002).  In this §2255 case, the Eleventh
Circuit reversed the district court’s dismissal for untimeliness, and remanded for an
evidentiary hearing on petitioner’s contention that he had filed within one year of the date on
which the facts underlying his ineffective assistance of appellate counsel claims could have
been discovered through the exercise of due diligence.  After discussing petitioner’s factual
allegations, the court explained that he “has plainly alleged facts regarding his diligence that
would entitle him to relief in the form of a timely petition [and] [h]is allegations are not
affirmatively contradicted by the record. Therefore,  . . . the district court abused its discretion
in failing to hold an evidentiary hearing.”  Along this line, in footnote 6, the court further
noted its disagreement with the lower court’s criticism of petitioner’s failure to present “proof
of any due diligence,” explaining that “[t]he law is clear that, in order to be entitled to an
evidentiary hearing, a petitioner need only allege – not prove – reasonably specific, non-
conclusory facts that, if true, would entitle him to relief. If the allegations are not affirmatively
contradicted by the record and the claims are not patently frivolous, the district court is
required to hold an evidentiary hearing. It is in such a hearing that the petitioner must offer
proof.”

70) Sawyer v. Hofbauer, 299 F.3d 605, 610 (6th Cir. 2002).  In this sexual assault and
kidnapping case, a majority of the Sixth Circuit panel held that petitioner’s requests at trial
that a stain found on the alleged victim’s underwear be tested, and his subsequent request
during direct appeal that the results of a previously undisclosed test conducted by law
enforcement be considered on appeal as a “‘recently discovered Brady violation,’” constituted
a diligent attempt to develop the facts for purposes of §2254(e)(2).  The court therefore
concluded that “AEDPA’s standard for an evidentiary hearing does not apply because
[petitioner] was diligent in pursuing his Brady claim in the Michigan courts.”

71) Kasi v. Angelone, 300 F.3d 487, 498 (4th Cir. 2002), cert. denied sub nom. Kasi v. Johnson,
537 U.S. 1025 (2002).  In the course of denying a COA in this Virginia capital case, the
Fourth Circuit observed that, prior to submitting four documents to the district court in
support of his claim that the state court lacked jurisdiction to try him, petitioner “was required
to establish that he was entitled to an evidentiary hearing on this issue under . . . §2254(e) to
demonstrate th[e] facts [contained in the documents].” After noting that it was “unclear”
whether petitioner had acted diligently in seeking the documents, which had been classified
by the federal government, the court went on conclude that even if they were properly
received by the district court, they did not support petitioner’s claim for relief..

72) Isaacs v. Head, 300 F.3d 1232, 1249-1250 (11th Cir. 2002), cert. denied, 538 U.S. 988
(2003).  In this capital case, the Eleventh Circuit found that “the district court properly denied
[petitioner’s] request to conduct additional discovery concerning [his challenge to the opening
of his trial with a prayer given by the trial judge’s minister] because he neither exercised
sufficient diligence to satisfy the requirements of §2254(e)(2) nor showed ‘good cause’ as
required by Rule 6(a).” Petitioner had sought discovery as part of an attempt to reconstruct
the substance of the prayer, which had not been recorded by the court reporter.  The Eleventh
Circuit explained its agreement with the district court’s denial of this request as follows:

[Petitioner] was aware of the failure to record the prayer at least by the time
of his direct appeal. He had opportunities to reconstruct the contents of the
prayer both during the new trial proceedings, . . . and again when the Georgia
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Supreme Court remanded the case to the trial court to permit the
reconstruction of another portion of the record. On both occasions he failed
to do so. [Petitioner] was also allowed to present evidence concerning the
contents of the invocation during state habeas proceedings, . . . Therefore, we
believe that any failure to reconstruct the contents of the prayer at this stage,
over 10 years after he became aware of the omission from the trial transcript,
must be attributed to [petitioner’s] lack of diligence during the state court
proceedings.

73) Beaty v. Stewart, 303 F.3d 975, 993 (9th Cir. 2002), cert. denied sub nom. Ryan v. Beaty,
538 U.S. 1053 (2003).  In this pre-AEDPA Arizona capital case, the Ninth Circuit remanded
for an evidentiary hearing on petitioner’s claim that the admission at trial of statements he
made to a state psychiatrist during a group session governed by a written confidentiality
agreement violated the Fifth Amendment. The court found it necessary to remand for a
hearing because “the factual record is not adequately developed” to permit a determination
of “whether [petitioner] believed that his statements were protected by the state’s
confidentiality agreement.”  Rejecting the state’s argument that petitioner failed to take
advantage of an opportunity to develop the record in state court, the court acknowledged that
the trial court held a hearing on the admissibility of petitioner’s statements, but found that,
because the state judge “seemed to limit the scope of the hearing to the question whether the
confession fell within Arizona’s physician-patient privilege,” a federal hearing is permissible
under Townsend and Keeney.  The court concluded by stating that, “[i]n light of the grave
consequences at stake, . . . and evidentiary hearing on this issue . . . is necessary.”

74) Luna v. Cambra, 306 F.3d 954, 965 (9th Cir. 2002).  In the course of granting relief on
petitioner’s ineffective assistance of counsel claim in this California attempted murder,
assault, and robbery case, the Ninth Circuit addressed the district court’s treatment of
evidence offered by petitioner in support of his claim.  The Ninth Circuit found that the
district court erred in refusing to consider a declaration offered by petitioner on the ground
that the declarant’s invocation of his Fifth Amendment rights when called to testify at the
federal evidentiary hearing rendered his admission unreliable.  The district court further
abused its discretion in excluding declarations from petitioner’s habeas counsel offered to
support the reliability of the third-party declaration on the ground that they were presented
for the first time in federal court. The court reasoned that “the district court misunderstood
the purpose for which the evidence was proffered,”and explained as follows:

The purpose of offering the evidence of [third party] prior confessions was
not to admit new evidence, which would place [petitioner]’s claim in a
qualitatively different posture than while before the state court. Rather, the
purpose of the evidence was to restore the credibility of his evidence of
prejudice resulting from trial counsel’s errors, once [the third party’s]
testimony was stricken by the court. Thus, the District Court abused its
discretion in refusing to consider evidence of [the third party’s] statements
to habeas counsel for purposes of ascertaining the credibility of [his]
declaration and, thus, determining whether trial counsel would have obtained
inculpatory statements from [the third party] had he interviewed him. 

75) Marshall v. Hendricks, 307 F.3d 36 (3rd Cir. 2002), cert. denied, 538 U.S. 911 (2003). In
this New Jersey capital case, the Third Circuit began its discussion of petitioner’s claim that
counsel performed ineffectively at the sentencing phase by observing that counsel “did little
more in the penalty phase than concede the existence of the aggravating factor and make
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vague references to evidence that was presented at trial only sparsely – from [petitioner]’s
own autobiographical narration and the few ‘character’ witnesses who had testified [during
the guilt-or-innocence phase] that [petitioner] was honest and law-abiding and an excellent
salesman.” 307 F.3d at 98.  The court then set forth a fairly lengthy discussion of capital trial
counsel’s obligations to investigate and prepare, and noted the apparent shortcomings of
petitioner’s counsel in these respects.  See 307 F.3d at 99-105. 

After outlining the Supreme Court jurisprudence governing ineffectiveness claims,
the court noted that, under Cone v. Bell, “the task of the reviewing court  is to take each of the
claimed failures and measure them against counsel’s stated rationale to determine whether the
choices were objectively unreasonable.”  307 F.3d at 105.  In this case, however, the court
found that task impossible because it had “no information from counsel, or anyone else for
that matter, that addresses the issues [petitioner] raises and from which we could make an
informed assessment as to the reasonableness of counsel’s actions – and, even more important
– as to what counsel’s decisions actually were at the time.”  307 F.3d at 107.  That said, the
court did make several statements indicating a distinct possibility that counsel’s performance
was deficient and prejudicial, but stopped short of actually resolving petitioner’s claims
because, “[g]iven the[] unknowns, we would run afoul of both [Terry] Williams and Bell if
we were to find prejudice on the state of this record.”  307 F.3d at 108.  

Despite having concluded that a remand was necessary, the Third Circuit went on to
discuss the state supreme court’s decision – reached without affording petitioner an
evidentiary hearing – rejecting petitioner’s ineffectiveness claims.  The court characterized
the state court’s analysis as having been “based on surmise as to why counsel might have
chosen to act as he did,” and observed that the “essence of the [state] court’s ruling was that
counsel had his reasons for not presenting mitigating evidence[.]” 307 F.3d at 109. 
Discussing the analytical problems occasioned by the state courts’ refusal to give petitioner
an opportunity to develop facts, the court stated:

The problem with the [state] Court’s reasoning is that, while referencing
specific factors on which counsel’s decision regarding a closing argument
can depend, the Court actually knew nothing regarding whether those factors
played any role at all in [trial counsel]’s decision, but assumed that a
strategic choice was made and was reasonable, merely because the choice
would have been “difficult.”  * * *  [U]nder Strickland the reviewing court
must consider whether counsel’s performance was substandard by employing
a specific inquiry into what counsel did and why, and comparing that to what
the appellant urges should have been done; such an inquiry cannot rest on
generalized assumptions.

307 F.3d at 109. 
After additional discussion of the state court’s improper attempt to resolve

petitioner’s ineffective assistance of counsel claims without the necessary evidence, the court
concluded that “Strickland requires an analysis based on a complete record. The reviewing
court’s reasoning under the first prong needs to be made with an understanding of counsel’s
thought process, as in Bell, so that a conclusion whether counsel was ineffective can be made
based on facts of record, rather than on assumptions.”  The state court’s failure to follow this
course meant that its rejection of petitioner’s claims was “an unreasonable application of
Strickland – based on [the state court’s] unreasonable determination of the underlying facts.” 
307 F.3d at 116.  The court concluded by declaring that “it is not only appropriate for the
District Court to hold the evidentiary hearing on remand, it is essential to its proper
consideration of the New Jersey Supreme Court ruling under Strickland.” 307 F.3d at 117.

76) Hall v. Head, 310 F.3d 683, 698 (11th Cir. 2002), cert. denied, 540 U.S. 924 (2003).  In this
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Georgia capital case, the Eleventh Circuit upheld the district court’s denial of petitioner’s
request for an evidentiary hearing.  The court first established that the district court’s
determination that petitioner had not been diligent in state court for purposes of §2254(e)(2)’s
“failed to develop” clause was a finding of fact subject to review only under the “clearly
erroneous” standard. (quoting Drew v. Dept. of Corr., 297 F.3d 1278, 1283 (11th Cir. 2002)). 
The court went on to conclude that the district court was correct in holding that petitioner had
“failed to develop” the facts in state court, and that he was therefore not entitled to a federal
evidentiary hearing.  The court explained:  “Because Hall’s counsel had eight months to
prepare and failed to ask the court for access for psychological testing until four days before
the hearing, we are unable to conclude that the district court’s finding that Hall and his habeas
counsel lacked diligence is clearly erroneous.”

77) Smith v. Bowersox, 311 F.3d 915, 921-922 (8th Cir. 2002).  Affirming the denial of relief
in this Missouri capital case, the Eighth Circuit agreed with the district court’s conclusion that
petitioner was barred by §2254(e)(2) from receiving a federal evidentiary hearing.  The court
explained that petitioner “failed to develop” the facts in state court by failing to satisfy the
requirements of Missouri Supreme Court Rule 29.15, under which a prisoner seeking a post-
conviction evidentiary hearing “may not rely on conclusions, but must allege facts which, if
proven, would warrant relief.”  In this case, although petitioner “identified numerous
documents and witnesses he would present [at a hearing], . . . he did not set forth what those
documents contained or what the witnesses would say.”  The Eighth Circuit went on to find
that, “[b]y relying on the bare conclusion that a more thorough investigation would have
turned up mitigating evidence, Smith failed to request a hearing in the manner required by
Missouri law,” a shortcoming which “reflects a lack of diligence.”  As a result, the court
concluded that petitioner “‘failed to develop’ the factual basis for his claim, and that the
district court properly denied his request for an evidentiary hearing.”  Underscoring the
consequences of its conclusion, the court added that, “[i]f Smith had developed the factual
record of his claim and had been able to establish the mental impairment and history of abuse
alleged in his current petition, he might have been entitled to habeas relief. . . . However,
without an evidentiary hearing, Smith does not have the evidence necessary to show that his
lawyer was ineffective during the penalty phase of his trial.”

78) Le v. Mullin, 311 F.3d 1002, 1012 (10th Cir.  2002) (per curiam), cert. denied, 540 U.S. 833
(2003).  In the course of affirming the denial of relief in this Oklahoma capital case, the Tenth
Circuit rejected petitioner’s contention that he had not “failed to develop” the factual bases
of two claims for which he sought a federal evidentiary hearing, stating, without additional
explanation, as follows:

Although Mr. Le made limited requests for an evidentiary hearing during his
direct and post-conviction state appeals, he did not specifically request a
hearing with regard to his claims of prosecutorial misconduct or ineffective
assistance of counsel. Due to this lack of diligence, §2254(e)(2) dictates that
this court not grant Mr. Le’s request for a hearing unless he first shows [that
he can satisfy §2254(e)(2)(A) and (B)].

79) Crawford v. Head, 311 F.3d 1288, 1329 (11th Cir. 2002), cert. denied, 540 U.S. 956 (2003). 
While assessing petitioner’s Brady claim, the Eleventh Circuit determined that although the
evidence identified in the undisclosed report underlying the claim may have contained stains
suitable for DNA testing (which could, in turn, undermine the prosecution’s theory as to
where the murder occurred), the prejudice/materiality inquiry would have to focus strictly on
the state’s nondisclosure of the report itself.  This was so, the court explained, because
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petitioner failed to diligently seek testing of the evidence in state court insofar as he waited
until the day before his evidentiary hearing to do so.  This, in turn, justified the federal district
court’s decision “in light of both §2254(e)(2) and Rule 6(a),” to deny petitioner’s request for
testing during the federal habeas proceedings. From there, the court went on to conclude that
petitioner had not shown prejudice or materiality.

80) Parrish v. Small, 315 F.3d 1131, 1134 (9th Cir. 2003).  The Ninth Circuit vacated the district
court’s denial of relief and remanded for an evidentiary hearing on petitioner’s shackling
claim in this non-capital California case.  While it was undisputed that petitioner was
handcuffed to a chair during trial, neither the state courts nor the federal district court
provided a hearing to determine what the jury saw, electing instead to attempt to resolve that
question based only on the trial transcript.  The Ninth Circuit, however, found that “the trial
transcript does not reveal with any precision what the jury saw,” and went on to conclude that
the state court’s finding that the jury only noticed the handcuffs when petitioner was required
to stand during one witness’ testimony “‘was based on an unreasonable determination of the
facts in light of the evidence presented . . .’”  After noting that the state had not contended that
petitioner “failed to develop” the facts supporting his claim in state court, the Ninth Circuit
remanded for an evidentiary hearing.

81) Cargle v. Mullin, 317 F.3d 1196, 1209 (10th Cir. 2003).  Agreeing with the Seventh Circuit,
the Tenth Circuit found that although “§2254(e)(2) refers only to evidentiary hearings, it
governs as well ‘[w]hen expansion of the record is used to achieve the same end as an
evidentiary hearing.”  In this case, however, §2254(e)(2) did not preclude petitioner from
expanding the record since he “requested the opportunity to develop relevant evidence
through discovery and an evidentiary hearing in state court, which the OCCA summarily
refused . . . Thus, petitioner did not fail ‘to develop the factual basis’ of his claim . . .”

82) Mason v. Mitchell, 320 F.3d 604, 621 n.6 (6th Cir. 2003).  A majority of the Sixth Circuit
panel remanded this Ohio capital case for an evidentiary hearing on petitioner’s claim that
trial counsel was ineffective for failing to adequately investigate available evidence of
petitioner’s background which, had it been developed, could have been presented at the
sentencing phase of his trial.  With regard to §2254(e)(2), the majority stated that “Mason
requested (and was denied) a hearing in state court and has actively sought to expand the
record.  We see no lack of diligence, so we do not apply §2254(e)(2).” 

83) Eze v. Senkowski, 321 F.3d 110, 136-137 (2nd Cir. 2003).  The Second Circuit vacated the
district court’s denial of relief in this New York child sexual abuse case and remanded with
instructions to conduct an evidentiary hearing “to afford . . . trial counsel the opportunity to
explain” several instances of apparently deficient performance.  The case against petitioner
consisted almost entirely of the sometimes inconsistent testimony of the girls, medical expert
testimony about the girls’ hymens, and the testimony of a sexual abuse expert offered to
explain, among other things, the girls’ inability to tell consistent stories.  The Second Circuit
identified several instances of conduct by petitioner’s counsel which, absent a rational
explanation, would lead to a finding of deficient performance.  Because counsel had not
previously testified about her conduct in the case, the court remanded for exploration of the
following:  (1) why counsel did not introduce evidence that physical abnormalities existed in
one of the girls’ hymen four years before the alleged abuse;  (2) why counsel did not introduce
expert testimony to refute the prosecution’s claims about the significance of its expert’s
findings; (3) why counsel did not call an expert to refute the prosecution’s testimony about
the behavior patterns of sexually abused children; (4) why counsel did not cross-examine the
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prosecution’s child behavior expert on her self-serving claims about the probative value of
inconsistent child testimony; (5) why counsel did not offer evidence in her possession
indicating that the girls wanted to question petitioner as to whether he knew what their father
(a codefendant) had done to them (thus indicating that, as far as the girls knew, petitioner had
never participated in any abuse);  (6) why counsel did not seek to correct or explain a
prosecution witness’ testimony that there had been an objection to petitioner’s appointment
as the girls’ supervisor; (7) why counsel did not object to extrinsic evidence used by the
prosecution to impeach petitioner; and (8) why counsel failed to advance the point that the
prosecution failed to offer any scientific or forensic evidence linking petitioner to the alleged
sexual abuse.  [Editor’s Note: In the course of its relatively lengthy discussion of the issues,
the Second Circuit made a number of statements regarding the obligations of defense counsel
in cases involving uncorroborated claims of child sexual abuse.  Readers handling such cases
would do well to review this opinion in its entirety]

84) Clark v. Crist, 335 F.3d 1303, 1311-1312 (11th Cir. 2003), cert. denied sub nom. Clark v.
Crosby, 540 U.S. 1155 (2004) .  A majority of the Eleventh Circuit panel vacated the district
court’s denial of relief on petitioner’s ineffective assistance of appellate counsel claim in this
Florida attempted murder case, and remanded for an evidentiary hearing.  Petitioner alleged
that appellate counsel was ineffective for failing to challenge his conviction using a state court
decision, announced while his direct appeal was pending, which invalidated one of the
theories on which the jury’s general verdict in his case might have been based.  Pursuant to
Florida procedure, the ineffectiveness claim was raised before the state appellate court;  the
state conceded at that time that an evidentiary hearing was necessary, but the court denied
relief without a hearing.  At the hearing on petitioner’s subsequent state post-conviction
application – which did not include the previously raised and rejected appellate
ineffectiveness claim – appellate counsel testified about other matters, and briefly touched on
the issues surrounding the failure to raise the claim that had been the subject of the
ineffectiveness allegation.  In the federal habeas proceedings that followed, the district court
relied upon this testimony to conclude that appellate counsel had not performed deficiently. 
The Eleventh Circuit majority held that this reliance “was improper,” explaining as follows:

When Clark’s appellate counsel testified at the Rule 3.850 evidentiary
hearing, Clark had not asserted an ineffective assistance of appellate counsel
claim in his Rule 3.850 motion.  Clark’s counsel was asked only one question
about Gray [the decision announced while petitioner’s case was pending on
direct appeal] during the hearing, and that question did not probe counsel’s
ability to file a notice of supplemental authority or a motion for leave to file
a supplemental brief. . . . Moreover, in the Rule 3.850 hearing, Clark had no
incentive to challenge his appellate counsel’s ability to raise the Gray
decision.  Finally, the Rule 3.850 court concluded that any issues relating to
an ineffective assistance of appellate counsel claim were not properly before
it.  Because there has been no evidentiary hearing on this claim and because
the district court’s reliance on the Rule 3.850 testimony was misplaced, we
vacate the court’s denial of relief on this claim and remand for further
proceedings. Without an evidentiary hearing, the record in this case does not
support a finding regarding that constitutional adequacy of Clark’s appellate
counsel’s performance.

(footnote omitted).

85) Bryan v. Mullin, 335 F.3d 1207, 1215 (10th Cir. 2003) (en banc), cert. denied, 541 U.S. 975
(2004) .  In this Oklahoma capital case, the en banc Tenth Circuit upheld the district court’s
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decision to hold an evidentiary hearing on petitioner’s penalty phase ineffective assistance of
counsel claim.  The court noted that the state’s general arguments – made without citation to
the record – that the pre-hearing record contained sufficient evidence to facilitate adjudication
of petitioner’s claim were unpersuasive.  The court further observed that although the record
did contain evidence relating to the mental health matters underlying the ineffective assistance
claim, it lacked any evidence concerning what trial counsel knew and why he elected not to
present mental health testimony at trial.  “It is exactly this information Bryan sought to
develop in state court when he requested an evidentiary hearing . . . Because Bryan diligently
sought to ‘develop the factual basis of [his] claim in State court proceedings,’ §2254(e)(2)
does not bar an evidentiary hearing.” After going on to find that petitioner had alleged fact
which if true would entitle him to relief, the court concluded that “the district court correctly
afforded Bryan an evidentiary hearing . . .”

86) Deere v. Woodford, 339 F.3d 1084, 1087 (9th Cir. 2003).  The Ninth Circuit remanded this
pre-AEDPA California capital case for an evidentiary hearing on petitioner’s claim that he
was incompetent at the time he pled guilty and insisted on being sentenced to death in 1982. 
The basis for petitioner’s request for a hearing included two expert declarations:  one from
a psychologist who examined petitioner days before his guilty plea, concluded he was
incompetent, but did not report that finding because trial counsel had instructed him not to,
and one from a psychiatrist who examined petitioner eleven years later and concurred with
the first expert’s conclusions.  While discounting the psychiatrist’s declaration as “belated”
and therefore “disfavored,” the Ninth Circuit found the psychologist’s declaration more
persuasive and went on to conclude that, “[v]iewed together, the declarations of [the two
experts] ‘create a real and substantial doubt’ as to Deere’s competency to plead guilty, if they
are taken at face value and assumed to be true.”  The court therefore remanded to the district
court “with directions to hold a hearing on Deere’s claim that he was incompetent to plead
guilty, and to reconsider the petition for writ of habeas corpus as to the claims premised on
that contention.”

87) Jaramillo v. Stewart, 340 F.3d 877, 881-882 (9th Cir. 2003).  In this non-capital Arizona
case in which petitioner pled guilty to first-degree murder, the Ninth Circuit remanded for an
evidentiary hearing on petitioner’s contention that he could satisfy the Schlup v. Delo “actual
innocence” exception, thereby entitling him to merits review of his procedurally defaulted
Brady v. Maryland claim.  The court noted that it “need not consider whether AEDPA’s
§2254(e) applies to all actual innocence claims under Schlup” because petitioner had been
diligent in developing the facts of his Brady claim in state court, and therefore had not “failed
to develop” under §2254(e)(2).  After further concluding that petitioner had “presented
sufficient evidence, if credible, to support a finding that he is actually innocent of first degree
murder” via a self defense theory, the court ordered an evidentiary hearing at which petitioner
could attempt to substantiate his actual innocence claim and, if successful, receive merits
review of his Brady claim.

88) Griffey v. Lindsey, 345 F.3d 1058, 1066 (9th Cir. 2003), op. vacated, appeal dismissed, 349
F.3d 1157 (9th Cir. 2003) (vacating opinion and dismissing appeal as moot on account of
petitioner’s intervening death).  Although it ultimately upheld the denial of an evidentiary
hearing as unnecessary, the Ninth Circuit disagreed with the district court’s determination that
petitioner’s request for an evidentiary hearing on his ineffective assistance of counsel should
be rejected because he had not requested an evidentiary hearing in state court, and therefore
had not been sufficiently diligent as required by §2254(e)(2).  The court explained that in
California, “[a] request for an evidentiary hearing is needed, if at all, only at the traverse stage
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of the proceedings. . . ¶ Griffey was not required to request an evidentiary hearing under
California law because his state habeas petitions were dismissed before Griffey reached the
traverse stage. This early dismissal defeats the state’s lack of diligence argument.”

89) Graves v. Cockrell, 351 F.3d 143, 155 (5th Cir. 2003), cert. denied sub nom. Graves v.
Dretke, 541 U.S. 1075 (2004) .  In this Texas capital case, the Fifth Circuit granted a COA
and remanded for an evidentiary hearing on petitioner’s Brady claim.  Petitioner learned of
the facts supporting the claim when, five years after trial, the prosecutor revealed during a
media interview that petitioner’s co-defendant, who was also the primary witness against him,
had told the prosecutor the night before he testified that petitioner had not been involved in
the sextuple murder with which he was charged.  The prosecutor allegedly went on to reveal
that the co-defendant’s testimony at trial that petitioner was involved was secured to some
extent by the prosecutor’s agreement not to ask about the co-defendant’s wife’s involvement. 
The district court found the Brady claim procedurally barred in light of the state habeas
court’s rejection of it as an abuse of the writ, but the Fifth Circuit disagreed, indicating that
petitioner could demonstrate cause for his failure to bring the claim earlier.  The Fifth Circuit
went on to note that, if proven, the “exculpatory statement [would have been] extremely
favorable to Graves . . .”  Granting the COA and announcing its decision to remand the case,
the Fifth Circuit observed that, “given that Graves’ conviction rests substantially on [the co-
defendant’s] testimony, the materiality of this statement is sufficiently close that a fact-finder
should exercise its judgment on the matter after the benefit of an evidentiary hearing.”

90) Holloway v. Horn, 355 F.3d 707, 716 (3rd Cir.), cert. denied sub nom. Beard v. Holloway,
543 U.S. 976 (2004). In the course of determining that petitioner’s Batson claim was not
procedurally defaulted, the Third Circuit rejected the state’s assertion that the testimony of
direct appeal counsel taken at the federal evidentiary hearing on cause and prejudice should
not have been considered because the district court was without authority to hold the hearing
under §2254(e)(2).  Relying on Cristin v. Brennan, 281 F.3d 404, 412-413 (3rd Cir. 2002),
the court explained that “it is within a District Court’s authority to grant a hearing on a
petitioner’s ability to establish cause to excuse a procedural default, and therefore §2254(e)(2)
is inapplicable to those hearings.”

91) Murdoch v. Castro, 365 F.3d 699, 705-706 (9th Cir. 2004).  The Ninth Circuit vacated the
district court’s order denying relief in this non-capital California murder case, and remanded
for fact development on petitioner’s Confrontation Clause claim.  Petitioner’s conviction
rested largely on the testimony of the co-defendant who implicated him in the crime and later
received a substantial sentence reduction in exchange for testifying against petitioner.  Prior
to trial, the prosecutor announced that she was aware of the existence of a letter from the co-
defendant to his own attorney in which the co-defendant effectively exonerated petitioner. 
The trial judge reviewed the letter and concluded that it was protected by the co-defendant’s
attorney-client privilege.  Petitioner thereafter sought to have the letter made part of the record
at trial and on appeal, but his requests were denied each time, and there was no indication in
the state appellate court’s opinion that it had reviewed the letter prior to rejecting his
Confrontation Clause claim.  The federal district court likewise refused petitioner’s request
for discovery of the letter in federal habeas proceedings.  In light of this history, the Ninth
Circuit found that petitioner had been “unable adequately to develop the factual predicate for
his claim in state court,” explaining that “despite petitioner’s diligence, the letter was never
made part of the record.” After observing that the state court’s decision could not be measured
against §2254(d)(1) or (2) “[w]ithout knowing the contents of the letter, or seeing any
evidence that the contents were examined by the state courts during . . . post-conviction relief
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proceedings,” the Ninth Circuit vacated the district court’s order with the following
instructions:  “We instruct the district court to use its process to obtain the letter. Once the
letter is obtained, the district court shall then determine in camera and as the court deems
appropriate whether, as applied to the totality of facts in this case, the denial of access to [the
co-defendant’s] letter resulted in an unconstitutional denial of Murdoch’s Sixth Amendment
right to confront witnesses.”

92) Paulino v. Castro, 371 F.3d 1083 (9th Cir. 2004).  After finding that state appellate court
applied the wrong legal standard when it required petitioner to show a “strong likelihood” of
racial bias to support his Batson claim, and that petitioner had in fact raised an inference of
discrimination, the Ninth Circuit remanded this case for an evidentiary hearing to allow the
state to present evidence as to the prosecutor’s reasons for the strikes.  The prosecutor had not
previously been required to offer reasons because the trial judge simply relied upon his own
speculation regarding what the prosecutor’s reasons may have been.   

93) Sowell v. Bradshaw, 372 F.3d 821, 830 (6th Cir. 2004), cert. denied, 544 U.S. 925 (2005).
After concluding in this pre-AEDPA capital case that the state had waived its procedural
default defenses by failing to raise them in the district court, the Sixth Circuit noted that “even
though the cause and prejudice requirement had to be met for petitioner to be entitled to a
hearing, the district court nonetheless has inherent authority to hold an evidentiary hearing
even if petitioner is not entitled to one.” 

94) Cannon v. Mullin, 383 F.3d 1152 (10th Cir. 2004), cert. denied, 544 U.S. 928 (2005).  In
this Oklahoma capital case, the Tenth Circuit noted that it had not previously addressed
“whether an applicant has demonstrated a lack of diligence in pursuing a claim [for
§2254(e)(2) purposes] by failing to utilize a means other than a hearing to develop the facts.” 
383 F.3d at 1176.  Expressly aligning itself with the Fifth Circuit’s view in Dowthitt v.
Johnson, 230 F.3d 733 (5th Cir. 2000), the court held that a “federal district court should not
be required to conduct an evidentiary hearing on a claim when the applicant for relief has not
presented evidence that would be readily available if the claim were true.”  383 F.3d at 1177. 
Applying this standard to petitioner’s ineffective assistance of trial counsel claims, the court
noted that petitioner had not provided affidavits from the family members and friends he
claimed would have supported his allegations of improper juror contacts, but recognized the
possibility that there may have been an “impediment” to doing so.  The court therefore
remanded for a determination of whether petitioner was diligent in this regard.  As to the
claim concerning petitioner’s right to testify, the court found that he had been diligent in
requesting an evidentiary hearing and submitting his own affidavit, and concluded that,
“[u]nder pre-AEDPA law [petitioner] is entitled to an evidentiary hearing regarding the merits
of the issue.”  Id.

95) Davis v. Lambert, 388 F.3d 1052 (7th Cir. 2004).  In this non-capital Illinois murder case,
a majority of the Seventh Circuit panel vacated the district court’s denial of relief and
remanded for an evidentiary hearing on petitioner’s claim that trial counsel was ineffective
for failing to investigate seven witnesses with knowledge allegedly relevant to his claim of
self defense.  The majority first found that petitioner had been diligent for purposes of
§2254(e)(2) in attempting to develop the facts in state court, summarizing petitioner’s efforts
as follows:

In his pro se post-conviction petition, Davis requested that the court grant
him an evidentiary hearing, described the anticipated content of the
testimony of each of the seven witnesses that he had asked his counsel to
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investigate, and explained that the reason he had not submitted any affidavits
from those witnesses was because he was unable to locate them as a result of
the [Chicago Housing Authority]’s decision to move tenants away from the
building where they lived.  * * * ¶  Davis objected to his attorneys’ failure
to investigate these witnesses twice before trial, at sentencing, on direct
appeal, in his pro se post-conviction motion, on appeal of the denial of his
post-conviction motion, and, finally, in his pro se habeas petition. 

388 F.3d at 1061-1062.  Having concluded that §2254(e)(2) would not bar an evidentiary
hearing, the majority went on to conclude that petitioner had also satisfied what it termed the
“first” and “second” “requirement[s]” for an evidentiary hearing under controlling pre-
AEDPA law:  first, he had “alleged facts which, if proved, would entitle him to relief,” and
second, he had shown that “the Illinois courts ‘never considered the claim in a full and fair
hearing.’” 388 F.3d at 1066.  As to the second of the these requirements, the majority
determined that the state courts’ “cursory review” – conducted without a hearing, and
resulting in a brief, unreasoned rejection – “did not constitute a ‘full and fair hearing.’” Id.

96) Thomas v. Nelson, 117 Fed.Appx. 652 (10th Cir. 2004).  In this Kansas case, the Tenth
Circuit observed that “because petitioner had diligently and persistently attempted to develop
the factual record in the state courts,” §2254(e)(2) did not prevent an evidentiary hearing on
his ineffective assistance of counsel claim.  After further reviewing the evidence – including
counsel’s crack addiction which eventually led to indefinite suspension, and apparent proof
that counsel had misrepresented his dealings with petitioner to the trial court – the Tenth
Circuit vacated the district court’s summary denial of relief and remanded for an evidentiary
hearing.

97) Owns v. Frank, 394 F.3d 490 (7th Cir. 2005), cert. denied, 545 U.S. 1118 (2005).  In this
Wisconsin case, the Seventh Circuit upheld the district court’s refusal to permit petitioner to
rely upon two affidavits not submitted to the state courts in support of his juror misconduct
claim.  After recognizing that Habeas Corpus Rule 7(b) contemplates the submission of
affidavits, the court noted that “affidavits providing new information . . . will rarely permit
resolution of a claim without an evidentiary hearing to assess credibility,” and that this, in
turn, implicates §2254(e)(2).  The court went on to conclude that petitioner “failed to
develop” the factual basis of his claim at trial where, although his counsel unsuccessfully
sought to question a juror when the possibility of misconduct first came to light, counsel did
not renew that request when additional information surfaced at sentencing, and petitioner
made no effort to develop the facts at any point during the subsequent state court proceedings.

98) Parker v. Scott, 394 F.3d 1302 (10th Cir. 2005).  In the course of affirming the denial of
relief in this Oklahoma child sexual abuse case, the Tenth Circuit observed that, “[w]hile
merely requesting a hearing in state court may not be enough to satisfy the requirement
[imposed by §2254(e)(2)] that he diligently seek to develop a factual basis for his claim, . .
. Parker also submitted several affidavits and a memorandum of law in support of his request. 
In our view, Parker has acted diligently in attempting to develop the factual basis of his
ineffective assistance claim in state court.”  The court went on, however, to deny an
evidentiary hearing under pre-AEDPA law, concluding that petitioner had not made
allegations of ineffective assistance of counsel which, if proven, would have entitled him to
relief.

99) Guidry v. Dretke, 397 F.3d 306, 323-324 (5th Cir. 2005), cert. denied, 547 U.S. 1035 (2006). 
Before reaching the merits and granting relief on two claims in this Texas capital case, the
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Fifth Circuit majority considered and rejected the state’s contention that the federal district
court abused its discretion in holding an evidentiary hearing on petitioner’s Fifth Amendment
claim after the state trial court had held a similar hearing to develop evidence relating to the
same issues.  Adhering to the language of §2254(e)(2), the majority noted that the statutory
bar to a federal evidentiary hearing applies only when the “petitioner failed in state court ‘to
develop the factual basis’ for his claim,” and that, as the state conceded, petitioner in this case
had “provided ample evidence” of his claim to the state court, and therefore could not be said
to have “failed to develop” the claim in state court.  The majority went on to explain that
where, as here, §2254(e)(2) does not apply,  Rule 8 of the Rules Governing Section 2254
Cases gives district courts discretion to conduct an evidentiary hearing.  From there, the
majority concluded that, in light of the district court’s “quite legitimate concerns about
conflicting evidence” in the state court record, and the state court’s failure to resolve
important factual issues, the district court did not abuse its discretion in holding a hearing. 
The majority further noted that its analysis did include consideration of “implied credibility
determinations by the state court,” but observed that “[t]he implied determination here . . . is
that four lawyers testified falsely.  This conclusion is too extraordinary to avoid development
through an evidentiary hearing in district court.”  

100) Walker v. True, 399 F.3d 315, 324 (4th Cir. 2005), cert. granted, judgment vacated, 546
U.S. 1086 (2006) (remanding for reconsideration in light if Banks v. Dretke, 540 U.S. 668
(2004)).  The Fourth Circuit vacated the district court’s order dismissing the §2254 petition
in this Virginia capital case and remanded for an evidentiary hearing.  In the petition, which
was petitioner’s second, as previously authorized by the Fourth Circuit, petitioner alleged that
his execution would violate the Eighth Amendment because he is mentally retarded. 
Petitioner supported this claim with various evidentiary allegations, test results and expert
affidavits.  Pursuant to Virginia law, which expressly provided no state court remedy for
prisoners, like petitioner, who had completed state post-conviction review at the time Atkins
v. Virginia was decided, petitioner had neither presented his claim to the state courts nor
received any opportunity for previous factual development.  Despite the presence of
allegations in the petition which, if true, would entitle petitioner to relief, and the existence
of numerous disputed facts relating to petitioner’s claim of mental retardation, the district
court refused an evidentiary hearing and granted the state’s motion to dismiss.  In vacating
this ruling, the Fourth Circuit criticized the district court for failing to “assume the facts
alleged by Walker in his petition to be true” for purposes of resolving the motion to dismiss,
and for improperly resolving “factual disputes in favor of the non-moving party.”  After
further discussion of the district court’s improper refusal to consider the evidence petitioner
presented – including the Flynn Effect and measurement errors – the Fourth Circuit declared
as follows:

Where, as here, . . . a petitioner has received IQ scores above and below two
standard deviations below the mean and where uncontested expert opinion
suggests that he is mentally retarded under the Commonwealth’s definition,
dismissal is inappropriate. Accordingly, in this case further proceedings are
necessary to determine whether the preponderance of the evidence suggests
that Walker’s lower scores are an accurate reflection of his intellectual
functioning or whether, as the state suggests, his higher scores are
dispositive.

101) Vineyard v. Dretke, 2005 WL 590432 at *2-3 (5th Cir. Mar. 14, 2005) (per curiam)
(unpublished).  In this Texas case brought by a prisoner acting pro se, the Fifth Circuit
vacated – for the second time – the district court’s order denying equitable tolling, and
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remanded for further factual development.  After noting that the district court’s finding that
petitioner “failed to produce ‘credible evidence’ that he was misled” by his state court counsel
ignored certain evidence presented by petitioner, and that petitioner’s own “unsworn
declaration under penalty of perjury was competent sworn testimony under 28 U.S.C. §1746,”
the Fifth Circuit, quoting Rule 7 of the Rules Governing §2254 Proceedings, observed that,
“‘When the issue is one of credibility, resolution on the basis of affidavits can rarely be
conclusive.’” Additionally, discussing the availability of an evidentiary hearing to resolve the
factual issues underlying the request for equitable tolling, the court noted that §2254(e)(2)
“does not appear to address scenarios like the one in the instant case, in which the factual
dispute concerns not a substantive constitutional claim but the federal court’s application of
a nonconstitutional rule.”(citing Cristin v. Brennan, 281 F.3d 404, 412-13 (3rd Cir.2002)
(holding that §2254(e) does not apply to issue of propriety of evidentiary hearing “on excuses
for procedural default”)).

 
102) Jones v. Polk, 401 F.3d 257, 269 (4th Cir. 2005).  In this North Carolina capital case, the

Fourth Circuit assumed without deciding that trial counsel labored under an actual conflict
of interest brought on by his simultaneous representation of petitioner and a key prosecution
witness, but affirmed the denial of relief on the ground that the affidavit from trial counsel
submitted by petitioner was insufficient to show an adverse effect on counsel’s representation
at trial.  A majority of the panel likewise upheld the district court’s refusal to grant an
evidentiary hearing at which to resolve factual issues relating to the claim left open by the
state court’s refusal to conduct a hearing.  In rejecting the request for an evidentiary hearing,
the majority explained as follows:

While Jones’ allegations follow the general contours of a conflict of interest
claim, he has not met his burden of alleging facts that, if true, would
demonstrate that Foy’s representation of Hill [the witness] adversely affected
[his] representation of Jones. Rather, he provides factual support only for his
allegation that Foy thought that his representation of Hill would benefit Jones
because it gave Foy an opportunity to talk to Hill about the case prior to trial
and that Foy was shocked and surprised by Hill’s trial testimony and
therefore constrained his cross-examination. These facts, if true, establish
merely that Foy's representation of Hill gave Foy an opportunity to speak
with Hill about Jones’ case and that these pre-trial conversations were the
basis for Foy’s surprise at Hill’s trial testimony. They do not establish that
Hill’s trial testimony was inconsistent with prior statements she had made to
Foy, with which he could have impeached her. The alleged facts also fail to
show that Foy’s representation of and concern for Hill were the reason he did
not cross-examine her more rigorously.

Indeed, Jones admits that the factual allegations of his claim are 
“undeveloped.” Reply Brief at 23. Nonetheless, he does not seek to develop
them by deposing Foy or conducting other discovery. Rather, he contends
that the allegations outlined above “are sufficient to support a reasonable
inference that more specific factual detail concerning Ms. Hill’s inconsistent
statements to Foy exists and could be brought out at an evidentiary hearing.”
Id. at 22-23. However, absent factual allegations – not mere inferences – that
Hill had made inconsistent statements to Foy with which he could have
impeached her, Jones is not entitled to an evidentiary hearing because,
without such allegations, he has failed to assert facts that, if true, would
entitle him to relief. 

401 F.3d at 269.  In footnote 6, responding to Judge Michael’s dissent on this point, the
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majority added the following: “We do not require direct factual support for each allegation
a petitioner wishes to prove at a hearing.  Rather, we hold only that to obtain an evidentiary
hearing, the petitioner must rely on more than merely plausible inferences that there is a
factual basis for his claim for relief.” (emphasis by the majority).

Judge Michael dissented from the denial of an evidentiary hearing, observing that
“[t]he effect of [the majority’s] decision is that a petitioner cannot obtain a hearing unless he
already has direct factual support for each allegation he wishes to prove at the hearing.  I am
not aware of any case that supports this  conclusion.”  401 F.3d at 273 (emphasis by Judge
Michael). 

103) Richardson v. Briley, 401 F.3d 794 (7th Cir. 2005), cert. denied, 546 U.S. 1177 (2006).  In
the course of reversing the district court’s grant of relief in this formerly capital Illinois case
(sentence commuted by Gov. Ryan), the Seventh Circuit determined that the district court had
been correct to hold an evidentiary hearing on petitioner’s claim that the prosecution
committed misconduct at trial by misrepresenting what a witness would say in rebuttal so as
to dissuade the defense from calling a witness of its own who would have disputed the state’s
eyewitness testimony.  The court began by agreeing that petitioner was entitled to rely upon
the prosecution’s representations, and therefore could not be faulted for not seeking further
development of the factual issues in state court, and went on to find that petitioner had alleged
facts which, if true, would have entitled him to relief.

104) Dalton v. Battaglia, 402 F.3d 729 (7th Cir. 2005).  The Seventh Circuit vacated the district
court’s denial of relief and remanded for an evidentiary hearing on petitioner’s claim that his
guilty plea was not knowing and voluntary because he was unaware at the time of the plea that
he faced an “extended sentence” under Illinois law.  The evidentiary hearing was made
necessary because, despite diligent efforts by petitioner, no record of the plea hearing could
be located, and the remaining records of the state court proceedings were destroyed by the
state while the denial of post-conviction relief was pending on appeal.  Despite these facts,
the state contended that petitioner’s claim should be denied through application of the
“presumption of regularity” of state court proceedings recognized in Parke v. Raley, 506 U.S.
20 (1992).  The Seventh Circuit disagreed, observing that, “[h]ere the confluence of the
missing plea transcript and the destruction of Dalton’s state court records prior to the time
when the Illinois appellate court had a chance to review the case suggest that there is good
reason to suspend the presumption of regularity.” 402 F.3d at 736 (emphasis by the court). 
The court went on to note that §2254(f) establishes that where the state court record cannot
be secured, the district court “‘shall determine under the existing facts and circumstances what
weight shall be given to the State court’s factual determination.’” Id.  This language, the court
remarked, “is far from an absolute rule resolving uncertainties in the state’s favor. Instead, it
calls on the district court to make a judgment.” Id.  Finally, after further discussion of
petitioner’s diligence,  the Seventh Circuit remanded the case “for an evidentiary hearing on
whether Dalton knew, through communications with either his counsel or Judge Maloney, that
he was eligible for an extended term sentence under Illinois law when he pleaded guilty.”  402
F.3d at 737.

105) Insyxiengmay v. Morgan, 403 F.3d 657 (9th Cir. 2005).  In this Washington murder case,
the Ninth Circuit vacated the district court’s dismissal of the petition and remanded, inter alia,
for an evidentiary hearing on the question whether petitioner was prejudiced by the state trial
court’s decision barring his trial counsel from an in camera hearing concerning a confidential
informant, and prohibiting counsel from telling petitioner about the hearing or even the
existence of the informant.  With regard to the district court’s dismissal of the claim on the
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ground that petitioner had not shown that the informant “had any information pertinent to
petitioner’s case,” the Ninth Circuit explained that the district court “failed to recognize that
the facts in the record before it gave rise to the clear inference that the informant possessed
material information.”  403 F.3d at 669.  The court went on to emphasize that, when seeking
an evidentiary hearing, a “petitioner’s allegations need only amount to a colorable claim,” and
explained as follows:  “In sum, for a post-AEDPA petitioner to receive an evidentiary hearing
in federal court, he must first show that he has not failed to develop the factual basis of the
claim in the state courts[.] . . . Then he must meet one of the Townsend [v. Sain] factors and
make colorable allegations that, if proved at an evidentiary hearing, would entitle him to
habeas relief.”  403 F.3d at 670.  The court went on to conclude that the failure to develop this
claim was attributable not to petitioner or his counsel, but to the trial court’s order barring
them from participating in the in camera hearing, and that “[g]iven all the circumstances,”
petitioner “has alleged a colorable claim of prejudice . . .”  403 F.3d at 671.

106) Horton v. Mayle, 408 F.3d 570, 582 n.6 (9th Cir. 2005). In the course of reversing the
district court’s denial of relief on petitioner’s Brady v. Maryland claim and remanding for
additional factual findings, a majority of the Ninth Circuit panel observed that the availability
of an evidentiary hearing was not restricted by §2254(e)(2) notwithstanding the fact that
petitioner never actually requested a hearing on his claim in state court.  The majority
explained:  

Under California law, an appellate court, when presented with a state habeas
petition, determines whether an evidentiary hearing is warranted only after
the parties file formal pleadings, if they are ordered to do so. Here, the
California Supreme Court summarily denied Horton’s state habeas petition
without ordering formal pleadings. Because Horton never reached the stage
of the proceedings at which an evidentiary hearing should be requested, he
has not shown “a lack of diligence at the relevant stages of the state court
proceedings” and therefore is not subject to AEDPA’s restrictions on
evidentiary hearings.

107) Smith v. Dretke, 2005 WL 1349827 at *7 (5th Cir. June 8, 2005) (unpublished), cert.
denied, 546 U.S. 1065 (2005).  In this Texas capital case, the Fifth Circuit rejected
petitioner’s contention that he had not failed to develop the facts supporting his ineffective
assistance of counsel claim by failing to present affidavits to the state court, since state law
prescribes no affidavit requirement.  The court explained:  “The fact that Texas law does not
require the submission of affidavits with habeas applications and provides for evidentiary
hearings where the facts are controverted in no way prevented Petitioner from doing so.  In
fact, Respondent attached the affidavit of Petitioner’s trial counsel with his response to
Petitioner’s state habeas application. Thus, Petitioner’s actions evidence a lack of diligence
in his presentation of his claims to the state habeas court; consequently, §2254(e)(2) applies.” 
(footnote omitted).

108) Morris v. Dretke, 413 F.3d 484, 498-499 (5th Cir. 2005).  After concluding that new
evidence presented to the federal district court in support of petitioner’s Atkins v. Virginia
claim did not “fundamentally alter” the claim that was presented to the state courts, the Fifth
Circuit went on to add that this conclusion eliminated the need for consideration of §2254(d)
and (e) in assessing petitioner’s entitlement to develop facts..  The court explained that “[i]n
cases where the legal question is whether the new evidence a petitioner puts forth for the first
time on federal habeas on a particular claim already asserted on state habeas is exhausted
under §2254(b), subparts (d) and (e) of §2254 concerning ‘factual development’ are not

§ 2254(e)(2) / Evid. Hrgs.  847 -- CTA



implicated.”  Rather, circuit precedent 
classifies these specific cases as presenting the question whether the new
evidence, not previously presented to the state courts but presented for the
first time to the federal court, has met the exhaustion requirement of
§2254(b)(1)(A).  We do not in this case ask the question whether the
petitioner has “failed to develop the factual basis of a claim in State court
proceedings.” 28 U.S.C. § 2254(e)(2).  Here, Morris, having met the
§2254(b)(1)(A) exhaustion requirement on the IQ evidence presented for the
first time on federal habeas, need not additionally overcome the obstacles of
§2254(e)(2). Thus, because there is, and can be, no lingering concern about
“factual development” in Morris’s case, under Rule 8(a) of the Rules
Governing Section 2254 Cases in the United States District Courts, the
federal court here retains full discretion to grant Morris an evidentiary
hearing.

(internal citations omitted).

109) McNair v. Campbell, 416 F.3d 1291 (11th Cir. 2005), cert. denied, 547 U.S. 1073 (2006). 
Reversing the district court’s grant of sentencing phase relief on petitioner’s ineffective
assistance of counsel claim in this Alabama capital case, the Eleventh Circuit held that the
district court erred in determining that an evidentiary hearing was not forbidden under
§2254(e)(2).  In finding that petitioner had not “failed to develop” the factual basis of his
claim that trial counsel were ineffective for presenting lay testimony about petitioner’s drug
abuse without also presenting evidence about the effects of the drug abuse and its potential
mitigating value, the district court relied on the fact that petitioner’s requests for funds for
experts services and for an order allowing his experts access to petitioner were denied by the
state post-conviction court.  The Eleventh Circuit found these efforts to develop the facts in
state court insufficient, and faulted the district court for failing “to discuss three crucial
factors” relating to petitioner’s diligence for purposes of §2254(e)(2).  416 F.3d at 1298. 
First, petitioner’s requests for expert access and funding were filed one week and two weeks,
respectively, before the scheduled date of the evidentiary hearing (which was itself scheduled
for four months after the initial petition was filed), such that, had the motions been granted,
a continuance would have been necessary.  Second, petitioner did not present any other types
of evidence, such as lay testimony from family members or “treatises or other literature,” in
an effort to prove the effects of his drug abuse.  416 F.3d at 1299.  Third, petitioner failed “to
fairly present the issue of the [post-conviction] court’s denial of his motions in his appeal to
the Alabama Court of Criminal Appeals,” 416 F.3d at 1299;  while the fact of the denials was
mentioned in petitioner’s statement of the case, it did not appear in his argument relating to
the ineffective assistance claim, and petitioner “never urged the [court] to remand the case to
permit the presentation of that evidence,” id. “Taken cumulatively,” the Eleventh Circuit
concluded, “the facts . . . demonstrate that McNair was not diligent in establishing the factual
basis of his ineffective assistance of counsel claim in state court.  Because the district court
ignored these crucial facts, . . . we have no difficulty concluding that its findings with respect
to diligence were clearly erroneous.” 416 F.3d at 1300.

110) Wilson v. Beard, 426 F.3d 653, 665 (3rd Cir. 2005). Before reaching the merits and
affirming the grant of relief in this non-capital case, the Third Circuit rejected the state’s
contention that the district court erred in granting petitioner an evidentiary hearing on his
Batson claim because the state court had found that petitioner had waived his claim, and
therefore declined to reach the merits.  After explaining that the district court had correctly
concluded that the rule applied by the state court was not “adequate” to bar federal review (the
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state did not contest this point on appeal), the Third Circuit held as follows with regard to
petitioner’s status under §2254(e)(2): “If a petitioner requests a hearing to develop the record
on a claim in state court, and if the state courts (as they did here) deny that request on the
basis of an inadequate state ground, the petitioner has not ‘failed to develop the factual basis
of [the] claim in State court proceedings’ for purposes of § 2254(e)(2).” 

111) Thomas v. Varner, 428 F.3d 491, 498 (3rd Cir. 2005), cert. denied sub nom. Palakovich v.
Thomas, 549 U.S. 1110 (2007). Before reaching the merits and affirming the grant of relief
on petitioner’s ineffective assistance of counsel claim in this non-capital murder and robbery
case, the Third Circuit rejected the state’s contention that the magistrate below had erred in
granting an evidentiary hearing.  The court explained: 

The Commonwealth appears to be arguing that the factual basis for Thomas’s
claim was in fact developed in state court because the subjective intent and
motivation of counsel in taking (or not taking) actions during trial . . . are
irrelevant to the Strickland inquiry. However, . . . the intent or motivation of
counsel is relevant to the Strickland inquiry, and therefore the factual basis
for the ineffective assistance claim here was not developed in the
Pennsylvania proceedings. 

(footnote omitted).  The court went on to find that petitioner had not “failed to develop” the
facts supporting his claim in state court: “Thomas requested an evidentiary hearing before the
Commonwealth PCR court . . . The hearing was denied, and therefore Thomas is not at fault
for failing to develop the factual basis for his claim. Section 2254(e)(2) is thus inapplicable.” 

112) Smith v. Mississippi Dept. of Corrections, 2005 WL 3032338 at *1 (5th Cir. Nov. 10, 2005)
(per curiam) (unpublished). The Fifth Circuit vacated the district court’s dismissal of
petitioner’s §2254 petition and remanded for further factual findings on the merits of the two
claims petitioner raised.  Relying on Jordan v. Estelle, 594 F.2d 144 (5th Cir.1979), Brown
v. Johnson, 224 F.3d 461 (5th Cir.2000), and McDonald v. Johnson, 139 F.3d 1056 (5th
Cir.2000), the Fifth Circuit found that the district court had erred in resolving petitioner’s
claims merely on the basis of disputed affidavits, explaining:

[T]here is an absence of evidentiary support for either Smith’s or counsel’s
affidavit testimony. Given the absence of any indication that the district
court’s credibility determination was supported by evidence in the record
either corroborating counsel’s affidavit testimony or refuting Smith’s, the
district court improperly relied on the conflicting affidavit testimony alone
to resolve the constitutional issues.

113) Earp v. Stokes, 431 F.3d 1158 (9th Cir. 2005), cert. denied, 547 U.S. 1159 (2006).  In this
California capital case, the Ninth Circuit vacated the district court’s denial of an evidentiary
hearing and grant of summary judgment for the state on petitioner’s prosecutorial misconduct
and ineffective assistance of counsel claims, but upheld the rejection of petitioner’s conflict
of interest claim in light of Mickens v. Taylor.  

Before addressing petitioner’s claims, the Ninth Circuit made the following
statements about assessing a prisoner’s entitlement to an evidentiary hearing:

Because a federal court may not independently review the merits of a state
court decision without first applying the AEDPA standards, a federal court
may not grant an evidentiary hearing without first determining whether the
state court’s decision was an unreasonable determination of the facts. . . . If
the defendant can establish any one of [the six factors enumerated in
Townsend v. Sain], then the state court’s decision was based on an
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unreasonable determination of the facts and the federal court can
independently review the merits of that decision by conducting an
evidentiary hearing. . . . ¶ Accordingly, where the petitioner establishes a
colorable claim for relief and has never been afforded a state or federal
hearing on this claim, we must remand to the district court for an evidentiary
hearing. 

431 F.3d at 1166-1167 (footnote omitted).
As to petitioner’s prosecutorial misconduct claim, the Ninth Circuit observed that the

district court rejected petitioner’s allegation that a key defense witness (Taylor) had been
intimidated by the prosecution after making credibility determinations based on written
statements that had been placed before the state courts by petitioner, but had never been the
subject of an evidentiary hearing.  Noting that “[t]he district court reached its credibility
determination without taking the opportunity to listen to Taylor, test his story, and gauge his
demeanor,” the  Ninth Circuit disapproved of the lower court’s approach, stating as follows: 

In rare instances, credibility may be determined without an evidentiary
hearing where it is possible to “conclusively” decide the credibility question
based on “documentary testimony and evidence in the record.” However,
such a determination is not possible here because the documentary testimony
in the record is consistent with Taylor’s story and Earp’s claim. . . .  ¶
Because the veracity of the witnesses who signed the affidavits on which
Earp based his claim was at issue, the claim could not be adjudicated without
an evidentiary hearing on this disputed issue of material fact. Summary
judgment is an inappropriate vehicle for resolving claims that depend on
credibility determinations. . . . Thus, because we conclude that Earp has not
had a full and fair opportunity to develop the facts to support his claim we
hold that the state court’s decision denying him relief without an evidentiary
hearing to resolve the credibility dispute was based on an unreasonable
determination of the facts.

431 F.3d at 1170 (internal citations omitted).  After further finding that petitioner had alleged
“a colorable claim for relief” – which it described a “a low bar” – the court concluded that
petitioner was entitled to a hearing on this claim. Id.

Turning to petitioner’s contention that he was entitled to an evidentiary hearing on
his claim that trial counsel was ineffective for prematurely terminating her investigation into
mitigating evidence despite her knowledge of information that warranted further investigation,
the Ninth Circuit again found that an evidentiary hearing was required.  In so holding, the
court discussed the five witnesses that were presented at the penalty phase of petitioner’s trial,
and the additional information developed in a post-conviction investigation.  As to the district
court’s rejection of petitioner’s request for an evidentiary hearing on the ground that trial
counsel’s “mitigation case represented a tactical decision entitled to deference,” the Ninth
Circuit observed that “[w]e do not see how such a conclusion may be made on this record
without a factual hearing.” 431 F.3d at 1179.

114) Williams v. Runnels, 432 F.3d 1102 (9th Cir. 2006).  The Ninth Circuit vacated the district
court’s denial of relief on petitioner’s Batson claim in this California armed robbery case, and
remanded for an evidentiary hearing after finding that the “district court, not having the
guidance of the Supreme Court’s opinions in Johnson v. California, 545 U.S. 162 (2005), and
Miller-El v. Dretke, 545 U.S. 231 (2005), failed to appreciate the import of Williams’ showing
of statistical disparity.” 432 F.3d at 1103.  The “statistical disparity” out of which petitioner’s
claim arose was the prosecution’s use of three of its four peremptory strikes against African-
Americans. After explaining that the trial court applied the standard prescribed by People v.
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Wheeler, 583 P.2d 748 (Cal. 1978), in declining to find a prima facie case, the Ninth Circuit
noted that “where the state court used the [Wheeler] ‘strong likelihood’ standard for reviewing
a Batson claim, the state court’s findings are not entitled to deference and our review is de
novo.”  432 F.3d at 1105 (citing Paulino v. Castro, 371 F.3d 1083, 1090 (9th Cir.2004)). 
After additional review of the record, “informed by Johnson and Miller-El, fail[ed] to disclose
refutation of the inference of bias raised by the statistical disparity,” the court concluded that
a remand for further record development was necessary.  432 F.3d at 1109.  On this point, the
court noted that the district court had previously indicated “that it could not order an
evidentiary hearing under [§2254(e)(2) because of] Williams’ ‘neglect in presenting
information regarding the composition of the venire to the state courts during his direct appeal
and state habeas petition.’” 432 F.3d at 1110.  The Ninth Circuit disagreed, stating as follows:

First, . . . because the state appellate court used the improper “strong
likelihood” standard for evaluating Williams’ Wheeler/Batson claim, the
district court was required to review the matter de novo. Second, as made
clear by Johnson, Williams, having presented a statistical disparity based on
the information then known to him, cannot be charged, prior to the
prosecutor’s explanation of his challenges, with developing a record that
might refute the prosecutor’s possible explanations.  Instead, it appears that
if there are other relevant circumstances that might dispel the inference, it
was the state’s responsibility to create a record that dispels the inference.

432 F.3d at 1110 (internal citation and footnote omitted). 

115) Robinson v. Polk, 438 F.3d 350, 367 (4th Cir.), cert. denied, 549 U.S. 1003 (2006).  Before
denying petitioner’s request for an evidentiary hearing in this North Carolina capital case, the
majority rejected the state’s contention that petitioner’s reliance upon hearsay affidavits in
support of his request for a hearing in state court foreclosed his ability to obtain a hearing in
federal court under §2254(e)(2).  The majority explained:

We agree with the State that a petitioner who fails to comply with state law
in seeking an evidentiary hearing can be held to lack diligence in pursuing his
claim. It is unclear, however, that Robinson failed to comply with state law
by submitting hearsay affidavits in support of his MAR. To be sure, the . . . 
affidavits [submitted in support of the state court hearing request] are
brimming with hearsay, and North Carolina law provides that they would be
inadmissible at an evidentiary hearing in the MAR court. But whether
inadmissible evidence can be used at an evidentiary hearing is a different
question from whether inadmissible evidence can support a claim for
entitlement to an evidentiary hearing. The State has not cited, and we have
not found, a single North Carolina decision squarely holding that the MAR
must be accompanied by admissible evidence in order for the petitioner to
demonstrate entitlement to an evidentiary hearing. Furthermore, the MAR
court did not find that Robinson failed to comply with North Carolina law by
failing to submit admissible evidence. Because it is not clear that North
Carolina rules require a MAR to be accompanied by admissible evidence and
because the MAR court did not make such an evidentiary ruling, we cannot
hold that Robinson’s failure to submit admissible evidence demonstrates a
lack of diligence before the MAR court. 

(internal citations omitted) (emphases by the court). 

116) Davis v. Grigas, 443 F.3d 1155 (9th Cir. 2006).  The Ninth Circuit reversed the district
court’s denial of relief in this attempted murder case, and remanded for an evidentiary hearing
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at which petitioner may present the mitigating evidence he contends should have been
presented by his trial counsel at his state court sentencing hearing.  Before concluding that this
remand was warranted, the Ninth Circuit examined whether relief would be foreclosed by
§2254(d), and determined that while petitioner could not satisfy §2254(d)(1) because his
claim did not rely on clearly established federal law, he could satisfy §2254(d)(2).

117) Rolan v. Vaughn, 445 F.3d 671, 680 (3rd Cir. 2006). Before addressing the merits and
affirming the district court’s finding that trial counsel was ineffective for failing to investigate
and present available evidence supporting petitioner’s claim of self defense, the Third Circuit
examined the state’s challenge to the district court’s decision to hold an evidentiary hearing. 
The court found that §2254(e)(2) “simply does not apply to this case because Rolan did
develop the factual basis for his claim in the state court,” but that, because the state court had
resolved the factual issue for which the district court later held a hearing, the Third Circuit
could not “support the holding of the hearing on the basis relied on by the District Court.”  

118) Atwater v. Crosby, 451 F.3d 799, 812 (11th Cir. 2006), cert. denied sub nom. Atwater v.
McDonough, 549 U.S. 1124 (2007).  In the course of affirming the denial of relief in this
Florida capital case, the Eleventh Circuit agreed with petitioner that §2254(e)(2) did not bar
his request for an evidentiary hearing, explaining as follows:

In this case, Atwater sought an evidentiary hearing regarding this claim at the
state post-conviction court and from the Florida Supreme Court.  The state
courts denied his requests and as a result, Atwater was unable to develop a
factual basis for his claim in state court.  In light of this fact, §2254(e)(2)
does not preclude an evidentiary hearing in Atwater’s case.

From there, however, the court, relying on two pre-AEDPA decisions holding that a habeas
petitioner is not entitled to an evidentiary hearing unless he has alleged facts which, if true,
would entitle him to relief, added the following:

[A]n evidentiary hearing is not required unless Atwater can demonstrate that
his factual allegations, if proven, would indicate that the state courts acted
contrary to, or unreasonably applied, clearly established federal law when
they rejected his ineffective assistance of counsel claim.

After describing the state court’s finding that the mitigating evidence petitioner sought to
present at an evidentiary hearing did not differ substantially from the evidence presented at
trial, the Eleventh Circuit concluded that it was unable to “say that these [state court]
determinations are unreasonable applications of, or contrary to, federal law.  Therefore,
Atwater is not entitled to an evidentiary hearing.” (internal citation omitted). 

119) Conaway v. Polk, 453 F.3d 567, 589-590 (4th Cir. 2006).  The Fourth Circuit remanded this
North Carolina capital case for an evidentiary hearing on petitioner’s juror misconduct claim. 
Petitioner’s trial was undisputedly  “a swearing contest” between petitioner and his three co-
defendants, including one Harrington.  The juror misconduct claim arose out of the seating
of a juror who, despite negative responses to a series of questions about his knowledge of or
relationships to any participants in the trial, was eventually revealed to be a “double first
cousin, once removed” to Harrington.  Beginning at trial, petitioner (through counsel) sought
to investigate and substantiate the possibility that the juror was related to Harrington;  on
direct appeal, the state supreme court rejected the claim because trial counsel had delayed in
raising it at trial, and as unsubstantiated, and in post-conviction proceedings, the state court
refused an evidentiary hearing and denied the claim on the ground that the facts petitioner had
alleged, even if true, would not state a constitutional violation.  The federal district court
likewise rejected the claim, finding that petitioner had not been diligent in developing the
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facts in state court, that petitioner had failed to show actual bias, and that the alleged
relationship between Harrington and the juror was not close enough to warrant an implication
of bias.

After establishing that petitioner’s allegations were sufficient, if true, to state a
constitutional violation, and that the state court’s denial of relief involved an unreasonable
application of federal law, the court turned to the question of petitioner’s entitlement to an
evidentiary hearing. Rejecting the state’s contention that a hearing was barred by §2254(e)(2),
the court found that petitioner “reasonably attempted, in light of the information available to
him at the relevant times, to investigate and pursue the Juror Bias claim in state court. His
efforts were thwarted, however, by reluctant witnesses and unreceptive courts.” The court
added that while a request for funds to hire an investigator during the state post-conviction
proceedings was denied, counsel made an effort to conduct the investigation themselves, but
found witnesses who were reluctant to cooperate, and public records lacking detail sufficient
to establish the relationship between the juror and the co-defendant. “Moreover,” the court
noted, “Conaway’s request for an evidentiary hearing in the MAR Court was denied,
depriving him of the opportunity to build a factual record.” After further concluding that
petitioner had satisfied “at least the fifth Townsend [v. Sain] factor” by showing that he had
not been afforded an opportunity to develop the facts in state court, the court concluded that
he was entitled to an evidentiary hearing.  The court also noted that petitioner’s more recent
allegation – derived from information obtained after the state court proceedings ended – that
the juror had formed an opinion about the case before trial, could be considered since
petitioner was not at fault for the delay in uncovering it, and it suggested another way in
which the juror was dishonest on voir dire about a matter that would have supported a
challenge for cause. 

120) Washington v. Renico, 455 F.3d 722, 731 (6th Cir. 2006), cert. denied sub nom.
Washington v. Lafler, 549 U.S. 1306 (2007).  Before affirming the denial of relief in this
Michigan murder case, the Sixth Circuit noted that petitioner’s request for an evidentiary
hearing was not barred by §2254(e)(2) because his motion to the state court of appeals request
a remand for an evidentiary hearing “was a sufficient request” to establish his diligence, and
the state appellate court’s failure even to acknowledge the motion was :clearly erroneous.”
The court went on to find, however, that petitioner was not entitled to an evidentiary hearing
in federal court, explaining as follows:

[E]ven when a petitioner is diligent in requesting an evidentiary hearing, the
district court abuses its discretion in denying an evidentiary hearing only if
the petitioner can demonstrate that (1) the grounds he alleges are sufficient
to secure his release from custody, (2) relevant facts are in dispute, and (3)
the state court did not provide a full and fair evidentiary hearing. 

Here, petitioner’s allegations, even if true, would not have warranted relief.  

121) Getsy v. Mitchell, 456 F.3d 575 (6th Cir. 2006), reh’g en banc granted, opinion vacated
(Nov. 22, 2006).  After granting sentencing phase relief on another claim, a majority of the
Sixth Circuit panel remanded this Ohio capital case for an evidentiary hearing on petitioner’s
judicial bias claim, reasoning that the record regarding the trial judge’s attendance at a social
event also attended by the prosecutor, and the judge’s arrest and prosecution for drunk driving
after leaving the party, had not been sufficiently developed.  The majority found that a hearing
was not barred by §2254(e)(2) because petitioner demonstrated diligence in state court by
requesting an opportunity to question relevant witnesses, requesting relevant discovery; and
repeatedly requesting an evidentiary hearing.

122) Valle v. Secretary for the Department of Corrections, 459 F.3d 1206, 1216 (11th Cir. 2006),
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cert. denied, 552 U.S. 920 (2007).  Affirming the denial of relief in this Florida capital case,
the Eleventh Circuit stated as follows before rejecting petitioner’s request for an evidentiary
hearing on his challenge to the racial compositions of the grand and petit juries associated
with his case:

Because Valle attempted to secure an evidentiary hearing in the state courts,
Valle’s failure to develop a factual basis for his claim in state court does not
preclude this Court from granting an evidentiary hearing. §2254(e)(2); see
also Breedlove v. Moore, 279 F.3d 952, 960 (11th Cir.2002). Even so, “no
evidentiary hearing is necessary where the proffered evidence would not
affect the resolution of the claim.” Bolender v. Singletary, 16 F.3d 1547,
1555 n. 9 (11th Cir.1994). Therefore, in order to obtain an evidentiary
hearing, Valle must demonstrate that his factual allegations, if proven, would
indicate that the state courts acted contrary to, or unreasonably applied,
clearly established federal law when they rejected his Equal Protection and
Due Process claims. See §2254(d).

123) Hammon v. Ward, 466 F.3d 919, 928 n.9 (10th Cir. 2006).  The Tenth Circuit vacated the
district court’s denial of relief in this Oklahoma drug and firearm case, and remanded for an
evidentiary hearing on petitioner’s claim that appellate counsel was ineffective for failing to
raise trial counsel’s conflict of interest on direct appeal.  The conflict arose out of the
following facts: trial counsel was retained to represent petitioner and his brother;  the brother
admitted at the time of arrest that the firearm at issue was his, not petitioner’s; counsel
negotiated a deal for the brother under which he was required to testify against petitioner, and
inconsistently with his earlier statements; petitioner learned of the deal for the first time at
trial, and the brother – whom the prosecution claimed it could not find – did not testify for
either party. 

As to petitioner’s entitlement to a hearing, the court held that petitioner had diligently
sought to develop the facts relating to trial counsel’s conflict by seeking an evidentiary
hearing during state post-conviction proceedings, and noted that petitioner “put on some
evidence in support of his allegation” when trial counsel admitted his conflict on the record
at trial. With regard to the state appellate court’s summary rejection of petitioner’s ineffective
assistance of appellate counsel claim without an evidentiary hearing, the Tenth Circuit
indicated that it was required to apply §2254(d), and that petitioner had satisfied either
subdivision (1) or (2) thereof.  The court also noted, however, that “[a]lthough the deferential
AEDPA standard under §2254(d) applies to our assessment of the state court’s decision to
adjudicate the merits of Petitioner’s claim without granting an evidentiary hearing, it does not
apply to the district court’s ultimate determination on remand of whether the facts established
at the federal evidentiary hearing entitle Petitioner to habeas relief or to this court’s review
of that determination on appeal.”

124) Barkell v. Crouse, 468 F.3d 684 (10th Cir. 2006).  A majority of the Tenth Circuit panel
reversed the district court’s denial of relief and remanded for an evidentiary hearing on
petitioner’s ineffective assistance of counsel claims in this Wyoming sexual assault case.  In
concluding that petitioner was entitled to a hearing, the majority looked first to whether he
had “failed to develop” his claims in state court, and then to whether he had alleged facts
which, if true, would entitle him to relief.

The majority began its analysis of the first question – whether petitioner “failed to
develop” – by explaining that under Wyoming law, ineffectiveness claims may only be raised
on direct appeal, and any fact development necessary to prove them must be initiated through
a request for a remand to the trial court.  Petitioner submitted such a request and supported
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it with specific allegations of counsel’s omissions and various attachments consistent with his
claims.  The state court, however, denied petitioner’s request as “mere allegations and
speculation.”  Against this backdrop, the Tenth Circuit majority held that for purposes of
§2254(e)(2), “if Mr. Barkell complied with what reasonably appeared to be the established
state-law requirements, he cannot be said to have ‘failed to develop the factual basis of [his]
claim,’ even if his reasonable interpretation of state law turned out to be wrong.” 468 F.3d at
694.  After finding that petitioner did comply with what reasonably appeared to be the law,
the majority added the following:

We do not question the Wyoming Supreme Court’s construction of Wyoming
law.  . . . But whether Mr. Barkell, for purposes of § 2254(e)(2), was at fault
in not obtaining an evidentiary hearing depends not on how Wyoming law
was construed in his own appeal but, rather, on what the law reasonably
appeared to be at the time he filed his request for an evidentiary hearing. In
other words, it is clear (because the Wyoming Supreme Court said so) that
his request for an evidentiary hearing was inadequate, but whether this
inadequacy triggers denial of a federal evidentiary hearing under §2254(e)(2)
depends on whether he was negligent (or worse) in submitting an inadequate
request. On this point we do not defer to the Wyoming courts. Indeed, a state
court would have no occasion to determine whether the defendant has
satisfied the § 2254(e)(2) requirements for a federal evidentiary hearing, so
we have no state adjudication on the matter to which we could defer.

468 F.3d at 695.
Turning to the second portion of its inquiry – whether petitioner alleged facts which,

if true, would entitle him to relief – the majority first examined whether the state court’s
decision denying a hearing should be understood as a finding that petitioner’s allegations
failed to state a constitutional claim for relief.  If so, the majority observed, and “if the
Wyoming court reasonably construed federal law” in reaching that conclusion, then “we
would need to accept that ruling and deny Mr. Barkell an evidentiary hearing in federal court,
because the hearing could not benefit him on the merits.” 468 F.3d at 697.  After analyzing
the state court’s decision, however, the majority concluded that it had been rendered without
consideration of the substantive allegations raised in petitioner’s remand motion, such that the
state court “has not decided whether [petitioner’s] allegations would entitle him to relief if
he proved them.  468 F.3d at 697.  “Accordingly,” the majority added, “we have no Wyoming
decision to defer to when we consider the sufficiency of Mr. Barkell’s allegations of
ineffective pretrial preparation. Our situation is similar to that of a federal court considering
a habeas claim after a federal-court evidentiary hearing provides material facts not considered
by the state court.” 468 F.3d at 697-698 (citing Bryan v. Mullin, 335 F.3d 1207, 1215-16 &
n. 7 (10th Cir.2003) (en banc); Mayes v. Gibson, 210 F.3d 1284, 1289 (10th Cir.2000). The
majority went on to conclude that petitioner’s allegations of deficient performance for failure
to investigate the accuser’s records and failure to consult with an expert were sufficient to
warrant a federal evidentiary hearing.

125) James v. Brigano, 470 F.3d 636, 642 (6th Cir. 2006). Before reaching the merits and
affirming the grant of relief on petitioner’s right to counsel waiver claim, the Sixth Circuit
quickly rejected the state’s assertion that the federal district court erred in holding an
evidentiary hearing.  The court  reasoned that “it was the trial court’s duty to determine that
James’s waiver was knowing and intelligent before he accepted it. Therefore, it was not error
to order the evidentiary hearing, because it was not James’s fault that the factual record was
not fully developed in state court.”

126) Conner v. Quarterman, 477 F.3d 287, 293 (5th Cir.), cert. denied, 551 U.S. 1183 (2007). 
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Before reversing the grant of relief in this Texas capital case, the Fifth Circuit held that
although petitioner’s submission of medical records to support his ineffective assistance of
counsel claim for the first time in federal court fell within Vasquez v. Hillery, 474 U.S. 254
(1986), and did not violate the exhaustion requirement, the district court erred under
§2254(e)(2) in conducting an evidentiary hearing on the claim “because he did not present his
medical records during his state habeas proceedings.”

127) Simpson v. Norris, 490 F.3d 1029, 1035 (8th Cir. 2007), cert. denied, 552 U.S. 1224 (2008). 
The Eighth Circuit vacated the district court’s denial of relief in this Arkansas capital case and
remanded for an evidentiary hearing on petitioner’s Atkins v. Virginia claim.  The district
court rejected petitioner’s Atkins claim because, inter alia, he had not raised an available state
law-based mental retardation defense during any of his state court proceedings, all of which
predated Atkins.  The Eighth Circuit disagreed, explaining as follows:

[T]he availability of a similar claim under Arkansas law is irrelevant to our
consideration here: Mr. Simpson is raising a previously unavailable federal
claim, and that claim is separate and distinct. We conclude, moreover, that
because the state claim is distinct from the eighth amendment claim, the
district court incorrectly required Mr. Simpson to meet the requirements of
§2254(e)(2) before holding an evidentiary hearing. . . . Since Atkins created
a previously unavailable claim based on the unconstitutionality of executing
the mentally retarded, Mr. Simpson can hardly be said to have lacked
diligence in developing the factual basis of that claim in state court.

After further determining that the state courts would not entertain petitioner’s claim if given
the opportunity, and that petitioner’s “inability to present his Atkins claim in state court
precluded him from receiving ‘a full and fair evidentiary hearing’ there,” such that “the
conditions outlined in Townsend [v. Sain, 372 U.S. 293 (1963),]” were satisfied, the Eighth
Circuit remanded for an evidentiary hearing.  See also Jackson v. Norris, 615 F.3d 959 (8th
Cir. 2010) (Relying, in part, on Simpson to hold petitioner was entitled to federal evidentiary
hearing on Atkins claim where Atkins was decided “while his appeal from the trial court’s
denial of post-conviction relief was pending”).

128) Harrison v Quarterman, 496 F.3d 419 (5th Cir. 2007).  The Fifth Circuit vacated the district
court’s denial of relief in this Texas sexual assault case and remanded for further fact
development and consideration of petitioner’s ineffective assistance of counsel claim.  At
trial, the dispute centered on the nature of a sexual encounter between petitioner and the
alleged victim; the alleged victim claimed petitioner forced himself on her and in so doing
exacerbated her existing neck injury, leaving her partially paralyzed; petitioner contended that
the alleged victim had consensual three-way sex with petitioner and one Tony West, and that
she was injured during that encounter.  In state and federal habeas proceedings, petitioner –
acting pro se – contended that trial counsel had been ineffective for failing to interview West
or call him to testify at trial.  The district court rejected petitioner’s claim on the ground that
West’s testimony would have been cumulative to that of a female witness who claimed the
alleged victim had admitted to having three-way sex with petitioner and a man other than
West on an unspecified date, and that trial counsel may have decided not to call West because
West was incarcerated at the time, and his credibility would therefore have been suspect.  The
Fifth Circuit rejected this reasoning, explaining that counsel could not have made an informed
decision not to call West without first interviewing him, that his testimony would not have
been cumulative since he was the only other eyewitness to the events petitioner had alleged,
and that two of the witnesses trial counsel did call were incarcerated, such that West’s status
as an inmate would not have dissuaded counsel from calling him.
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After explaining that petitioner’s allegations, if true, would establish deficient
performance and prejudice, the Fifth Circuit determined that relief could not be granted
without further fact development.  Petitioner had never provided an affidavit from West, but
explained that he had been unable to do so because he and West were both inmates in Texas
prisons and were prohibited from writing to each other.  The state countered that petitioner
had never pursued the two-step grievance process in an effort to obtain permission to write
to West, and therefore “failed to develop” within the meaning of §2254(e)(2).  The Fifth
Circuit directed that these matters be resolved by the district court: “On remand, the district
court should resolve whether Harrison followed the two-step grievance procedure. If the
TDCJ has prevented Harrison from contacting West even though Harrison has followed all
procedures for corresponding with another inmate, then the district court should allow
Harrison to obtain West's affidavit.” 496 F.3d at 429.

129) Richey v. Bradshaw, 498 F.3d 344, 351-352 (6th Cir. 2007).  On remand from the Supreme
Court, see Bradshaw v. Richey, 546 U.S. 74 (2005) (per curiam), a majority of the Sixth
Circuit panel adhered to its earlier determination that petitioner was entitled to relief on his
ineffective assistance of counsel claim in this Ohio capital case.  In reaching that conclusion,
the majority first also adhered to its earlier reliance on evidence presented for the first time
to the federal district court, noting that the state had conceded in the district court that
“§2254(e)(2) does not bar an evidentiary hearing in this case,” the district court had agreed
that petitioner did not fail to develop the facts in state court, and the state had not challenged
the district court’s finding on appeal.

130) Reynolds v. Bagley, 498 F.3d 549 (6th Cir. 2007), cert. denied, 553 U.S. 1097 (2008).  In
the course of affirming the denial of relief in this Ohio capital case, the Sixth Circuit upheld
the district court’s refusal to hold an evidentiary hearing on petitioner’s ineffective assistance
of trial counsel claims for three reasons.  First, the court found an evidentiary hearing
“precluded” because the state post-conviction relief court found that petitioner was required
to “make an initial evidentiary showing – through affidavits and the like – that he has grounds
for relief” and that showing had been “insufficient.” 498 F.3d at 554.  Second, the court noted
that state law required petitioner to raise his ineffective assistance of trial counsel claims on
direct appeal, or to overcome the failure to do so by challenging direct appeal counsel’s
failure to have raised those claims, neither of which petitioner had done.  Finally, the court
stated as follows concerning Schriro v. Landrigan, 550 U.S. 465 (2007):

Reynolds’s claim [for an evidentiary hearing] fails due to the strictures of
AEDPA, as recently applied to the evidentiary hearing context in Schriro.
While it is true that a district court, sitting in federal habeas, has the power
independently to grant an evidentiary hearing, the federal court’s decision
owes considerable deference to that of the state courts on the same issue.
Here, it does not appear that Reynolds is asking for an evidentiary hearing to
present evidence any different from what he hoped to present to [the state
post-conviction judge] almost a decade ago. Since we do not find that [the
state judge] unreasonably denied the evidentiary hearing back then, it almost
goes without saying that the district court did not abuse its discretion in
denying effectively the same evidentiary hearing now. 

 498 F.3d at 555 (citation omitted).

131) Mark v. Ault, 498 F.3d 775, 788 (8th Cir. 2007).  After concluding that the district court’s
grant of relief on petitioner’s Brady v. Maryland claim should be reversed in this Iowa murder
case, the Eighth Circuit upheld the district court’s refusal to permit expansion of the record
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to include the results of new DNA testing under Rule 7 of the Rules Governing §2254 Cases. 
Although the court noted that “[i]t is undisputed that the DNA testing yielding the results now
at issue was not available at the time of Mark’s state court proceedings and therefore could
not have been discovered previously by due diligence,” it nevertheless went on to hold that
petitioner was not entitled to expand the record because he had “failed to show that the new
DNA evidence clearly and convincingly establishes that no reasonable factfinder would have
found him guilty.”  In other words, while it was undisputed that petitioner had not “failed to
develop” the DNA evidence in state court, the Eighth Circuit nevertheless required him to
satisfy  §2254(e)(2)(B), which the statute reserves for petitioners who were at fault for the
lack of fact development in state court.  The Eighth Circuit did not discuss or otherwise
mention the Supreme Court’s unanimous decision on this issue in (Michael) Williams v.
Taylor, 529 U.S. 420 (2000). 

132) Goldblum v. Klem, 510 F.3d 204 (3rd Cir. 2007), cert. denied sub nom. Goldblum v.
Kerestes, 555 U.S. 850 (2008).  While rejecting petitioner’s contention that he was entitled
to an evidentiary hearing on the question of his right to proceed with a second petition, the
Third Circuit observed as follows about the applicability of §2254(e)(2) in that context:

While an argument can be made that section 2254(e) should not apply at all
in these circumstances because section 2244 requires a mere threshold
determination that does not involve the merits of the claims, section 2254(e)
makes clear that it applies in all proceedings “instituted by an application for
a writ of habeas corpus by a person in custody pursuant to the judgment of
a State court.” A determination under section 2244, while not on the merits
of the claims, falls within this language.

510 F.3d at 220 n.11.

133) Wilson v. Parker, 515 F.3d 682, 701 (6th Cir. 2008), cert. denied sub nom. Wilson v.
Simpson, 558 U.S. 846 (2009). After observing in this Kentucky capital case that the district
court had been correct in finding that petitioner “was excused for not developing the factual
record [concerning a particular claim] in state court,” the Sixth Circuit affirmed the district
court’s refusal to hold an evidentiary hearing on the ground that petitioner had not satisfied
§2254(e)(2)(B).  In so holding, the Sixth Circuit neither mentioned (Michael) Williams v.
Taylor or any other decisions construing §2254(e)(2)’s “failed to develop” clause, nor
explained why a petitioner who was not at fault for the lack of state court fact development
should be required to satisfy §2254(e)(2)’s exceptions.

134) Houston v. Schomig, 533 F.3d 1076 (9th Cir. 2008), cert. denied, 555 U.S. 1187 (2009). 
A majority of the Ninth Circuit panel vacated the district court’s denial of relief and remanded
for an evidentiary hearing on petitioner’s conflict of interest claim in this Nevada murder,
attempted murder and firearms case.  The charges against petitioner arose out of allegations
that he fired shots from his own car into a car driven by one Chadwick.  After the jury had
been empaneled, petitioner’s public defender discovered that his office had previously
represented Chadwick in a “factually-related case” in which petitioner was allegedly the
intended target of a shooting by Chadwick.  The public defender notified the trial judge that
he “felt conflicted” and that “Houston’s defense theory implicated Chadwick as the
aggressor.” 533 F.3d at 1080. Counsel also told the court that “his ‘heart is going to be with
Mr. Chadwick,” whom he believed was innocent of the charges brought against him after the
earlier incident.  Id.  The trial found that no actual conflict existed since counsel had not
personally represented Chadwick, and that Chadwick had waived any potential conflict by
waiving the attorney-client privilege.  However, the court made no finding that petitioner had
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waived his right to conflict-free counsel.  Although neither party requested an evidentiary
hearing, the Ninth Circuit majority found that further fact development was necessary:

The limited record before us reveals that [counsel] expressed concern over
jeopardizing Chadwick’s parole status, stated his belief that Chadwick had
been wrongfully convicted in a case related to the ongoing feud at issue in
Houston’s case, and told the judge that his “heart is going to be with Mr.
Chadwick.” On these facts, the trial judge should have conducted a more
complete evidentiary hearing on the potential conflict. As it now stands, the
record is insufficient for us to determine whether an actual conflict of interest
existed, or whether [counsel] labored under a perceived conflict and limited
his cross examination of Chadwick as a result.

533 F.3d at 1082. 

135) Hall v. Quarterman, 534 F.3d 365, 372 (5th Cir. 2008) (per curiam).  The Fifth Circuit
panel vacated the denial of relief and remanded this Texas capital case for an evidentiary
hearing on petitioner’s Atkins claim.  Although petitioner had requested a hearing in state
court and supported his mental retardation allegation with considerable written evidence, the
state courts refused to grant a hearing and instead purported to resolve the question of
petitioner’s retardation – including several credibility issues – on the paper record.  In
concluding that this approach was insufficient to constitute a full and fair hearing, the Fifth
Circuit noted that the state court’s findings included two clear errors satisfying §2254(d)(2),
i.e. misreading an IQ score of 67 as a score of 72, and discounting an expert’s affidavit on
legally inapplicable grounds.  The court also emphasized that petitioner had been especially
disadvantaged by the fact that Texas’s post-Atkins standard for proving mental retardation was
not announced until after the state court held its “paper hearing” in his case, and he was
therefore deprived of the opportunity to conform his showing to the governing standard.  The
Fifth Circuit went on to conclude as follows:

Given the material errors in credibility determinations and factfinding at the
state level, we are persuaded that the determination of Hall’s claim, caught
in the immediate uncertainty following Atkins, was so freighted with a risk
of error in fact finding that the failure of the district court below to conduct
a meaningful hearing was an abuse of discretion in these unusual and unique
circumstances.

136) Armstrong v. Kemna, 534 F.3d 857, 868 (8th Cir. 2008).  The Eighth Circuit panel reversed
the district court’s denial of relief in this Missouri non-capital murder case, and remanded for
a second federal evidentiary hearing.  Petitioner’s claim was that trial counsel had been
ineffective in failing to properly determine whether Wisconsin -- the home of three defense
witnesses -- had adopted the Uniform Act to Secure the Attendance of Witnesses From
Without a State in Criminal Proceedings, and in failing to secure the attendance of those
witnesses at trial.  After rejecting the district court’s conclusion that counsel’s performance
had not been deficient in this regard, the Eighth Circuit remanded for an evidentiary hearing
at which to develop a record of what the missing witnesses would have said had they been
called at trial.  The court explained the unusual decision to permit a second federal hearing:

[W]e conclude Armstrong should not be required to rest his appeal on the
basis of the existing record because Armstrong, who was without counsel at
the §2254 hearing, was not given an adequate opportunity to develop the
record with respect to the out-of-state witnesses’ expected testimony. At the
first evidentiary hearing, the district court focused primarily on the first
Strickland prong and dismissed Armstrong’s argument that if he had legal
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counsel he “could have been prepared by having [his] brothers ... personally
testif[y] ... before the Court.” The district court replied, “the issue here is not
having them testify in front of me ... it would not have helped at all to have
... your friends, brother, and your mother here.” On remand, the district court
declined to hold a second evidentiary hearing and, contrary to our express
instructions, again primarily confined its analysis to the first prong of
Strickland.  Thus, Armstrong had little opportunity to improve the state of
the record following our remand. In the proceedings following this second
remand, Armstrong should have an adequate opportunity to present further
evidence of what the three out-of-state witnesses would have testified to had
they been properly secured to testify at Armstrong’s trial.

2008 WL 2831837 at *10 (footnote omitted).  Additionally, in footnote 5 the court remarked
that it was “unclear ... why Armstrong did not receive counsel for the first evidentiary
hearing” in light of the requirement that counsel be provided, as established by  Hoggard v.
Purkett, 29 F.3d 469, 471 (8th Cir.1994), and Rule 8(c) of the Rules Governing Section 2254
Cases in the United States District Courts.

137) Boyle v. McKune, 544 F.3d 1132, 1136 (10th Cir. 2008), cert. denied, 556 U.S. 1136 (2009). 
Before affirming the denial of relief in this Kansas sexual assault case, the Tenth Circuit
observed as follows with regard to the standard for obtaining a federal evidentiary hearing:

To determine whether a petitioner has shown the requisite diligence under
federal law, we look to the state law controlling at the time petitioner sought
an evidentiary hearing. The petitioner can prove his diligence by showing he
“could reasonably have believed” his request for an evidentiary hearing in
state court met the requirements for such a hearing under then-existing state
law. This is a legal question the federal habeas court must decide based on
an objective standard; petitioner’s subjective thoughts are irrelevant.

(quoting Barkell v. Crouse, 468 F.3d 684, 695-96 (10th Cir. 2006)).

138) Williams v. Quarterman, 551 F.3d 352 (5th Cir. 2008).  A majority of the Fifth Circuit panel
reversed the district court’s denial of relief and remanded this formerly capital Texas case “for
a full evidentiary hearing” on petitioner’s claim that trial counsel was ineffective for failing
to seek independent review of the prosecution’s ballistics and pathology evidence.  551 F.3d
at 353.  Petitioner had already been afforded an evidentiary hearing on these issues in state
habeas proceedings, which yielded a recommendation that relief be granted.  However, the
Texas Court of Criminal Appeals (CCA) rejected the habeas court’s recommendation in a
brief order which included the observation that “some of the crucial fact findings and the
recommendation based, at least in part, on them, are [not] supported by the evidence presented
at the evidentiary hearing.” 551 F.3d at 357.  In subsequent federal habeas proceedings, the
district court struggled to “discern on its own which factual findings survived [the CCA] and
which did not” before concluding “that only the factual findings inconsistent with the denial
of habeas relief ... would be disregarded,” and the rest would be presumed correct under
§2254(e)(1).  The Fifth Circuit disagreed with this approach:

[A] state habeas trial court’s factual findings do not survive review by the
Texas Court of Criminal Appeals where they were neither adopted nor
incorporated into the appellate court’s peremptory denial of relief, but
instead were directly inconsistent with the appellate court’s decision.
[citations omitted].  ¶  Given the [CCA’s] decision, it would be pure
speculation for this court or the district court to determine which facts the
[CCA] concluded were and were not supported by the evidence.
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Accordingly, we conclude that ... no factual findings survive to which we can
give deference. As a result, the district court must conduct a de novo hearing
of Williams’s ineffective assistance of counsel claims premised on trial
counsel’s failings with respect to the ballistics and pathological evidence, as
well as Williams’s cumulative error point.

551 F.3d at 358. 

139) Allen v. Buss, 558 F.3d 657 (7th Cir. 2009).  The Seventh Circuit reversed the denial of
relief in this Indiana capital case and remanded for an evidentiary hearing on petitioner’s
Atkins v. Virginia claim.  Petitioner originally sought relief in the 1990's under Indiana’s then-
new statutory ban on executing mentally retarded offenders, but the Indiana courts determined
that the statute did not apply retroactively.  Instead, petitioner’s case was remanded to the trial
court with instructions to consider his claim of mental retardation as mitigation; without
holding an evidentiary hearing, the trial court held that “‘the possibility of the mitigating
circumstance of [Allen’s] mental retardation’ did not outweigh the aggravating circumstance
of his crime.”  558 F.3d at 659.  Later, after Atkins, the Indiana Supreme Court denied
petitioner’s request for leave to file a successive state post-conviction application on the
ground that his claim had already been litigated.

After summarizing the evidence and relevant procedural history, the Seventh Circuit
examined the Indiana Supreme Court’s determination that petitioner had been afforded a “full
and fair opportunity to litigate the issue of whether he is mentally retarded” before Atkins, and
that petitioner was therefore not entitled to further consideration.  “This decision,” the
Seventh Circuit found, “is contrary to ... Atkins, which recognized that there is a difference
between using mental retardation as a mitigating factor and categorically excluding mentally
retarded persons from the death penalty.” 558 F.3d at 659.  The court further rejected the
state’s contentions that “the Indiana courts found Allen to be not mentally retarded” and that
this finding was presumptively correct.  The court explained that “the trial court did not
determine whether Allen is mentally retarded under Indiana’s test for mental retardation,” and
that “the trial court’s sentencing order does not conclude that Allen is not mentally retarded.” 
558 F.3d at 663.  In light of these observations, the Seventh Circuit went on to find that “the
Indiana Supreme Court’s determination that the trial court found Allen to be not mentally
retarded for the purposes of Atkins is objectively unreasonable.” 558 F.3d at 664.

Turning to petitioner’s entitlement to a federal evidentiary hearing, the Seventh
Circuit noted that petitioner had “put forth evidence” satisfying Indiana’s definition of mental
retardation, and that “[t]he State disputes that Allen is mentally retarded, relying on evidence
that remains free from cross-examination.” 558 F.3d at 664.  The court went on to observe
that, “[b]ecause the Indiana state courts never considered Allen’s evidence using the proper
Atkins inquiry, ... it is objectively unreasonable to conclude that Allen had a ‘full and fair’
hearing on his Atkins claim.” Id.  In a footnote to this sentence, the court added that, “For this
reason, Allen’s argument in a post-conviction proceeding (pre-dating Atkins) that he was
misdiagnosed as mentally retarded has no bearing on his Atkins claim.”  558 F.3d at 664 n.3.
Finally, having found that “[t]here are [factual] disputes that cannot be resolved without a
hearing,” including the probative value of an IQ score of 104 on a “Beta” test administered
by the Indiana Department of Corrections, 558 F.3d at 664 n.2, and having rejected the state’s
contention that the “national consensus” recognized in Atkins requires an IQ score of 60 or
lower, the Seventh Circuit held that petitioner was entitled to “a chance to develop the factual
basis of his claim and present it at an evidentiary hearing,” 558 F.3d at 665.

140) Siehl v. Grace, 561 F.3d 189 (3rd Cir. 2009).  The Third Circuit reversed the district court’s
denial of relief in this Pennsylvania non-capital murder case and remanded for an evidentiary
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hearing on petitioner’s claims that trial counsel were ineffective for failing adequately to
investigate and challenge the prosecution’s forensic evidence, and that appellate counsel was
ineffective for failing to raise trial counsel’s ineffectiveness on direct appeal.  Petitioner was
charged with stabbing his estranged wife to death in the shower inside her apartment.  The
case against him rested on testimony from prosecution experts  concerning a fingerprint on
the showerhead and a small amount of blood on a door frame.  With regard to the fingerprint,
the expert testified that it belonged to petitioner, was oriented in a way indicating that it had
been left while petitioner was standing outside the shower, and was no more than 24-36 hours
old.  As to the blood, another expert testified that it contained markers consistent with
petitioner, and that another spot of blood near the first one contained markers consistent with
the victim.  Trial counsel reacted to the prosecution’s forensic evidence by hiring a forensic
consultant who provided them with a preliminary report purporting to confirm that the
fingerprint was petitioner’s, but questioning the prosecution’s claim about when the print was
made; the consultant offered no opinion on the serological evidence, and provided no further
reports.  At trial, defense counsel conceded that the fingerprint was petitioner’s, and presented
no expert testimony of their own to counter the prosecution’s evidence.  

Petitioner raised his ineffective assistance of trial and appellate counsel claims in state
post-conviction proceedings, but the state court permitted an evidentiary hearing only as to
appellate counsel’s effectiveness.  Petitioner nevertheless proffered evidence from a qualified
forensic expert indicating that (a) the consultant employed by defense counsel at trial was not
qualified; (b) the fingerprint had not come from petitioner; (c) the prosecution’s claim about
the timing of the print was scientifically unsound; and (d) the two blood spatters had actually
come from the same source.  On appeal of the denial of state post-conviction relief, the state
court reached the merits and concluded that trial counsel had a reasonable basis for conceding
that petitioner was the source of the print, and that petitioner had not been prejudiced by
counsel’s handling of the fingerprint or serological evidence.  

After describing the relevant background, the Third Circuit began by determining that
the state court’s rejection of petitioner’s claim was unreasonable because it ignored the fact
that counsel’s concession and failure to adequately investigate the forensic evidence, despite
notice of that evidence, virtually assured a murder conviction.  The court then determined that
petitioner had been diligent in attempting to develop and present his evidence to the state
courts such that § 2254(e)(2) did not preclude a hearing, that counsel’s failure to more
thoroughly investigate and prepare to counter the forensic evidence appeared to be deficient,
and that, given the centrality of that evidence to the prosecution’s case, there was a reasonable
probability that adequate expert assistance at trial would have resulted in a different outcome. 
The court concluded by reversing the district court’s denial of relief and remanding for an
evidentiary hearing on petitioner’s claims.

141) Adams v. Quarterman, 2009 WL 1069330 at *4 (5th Cir. April 22, 2009) (per curiam)
(unpublished).  Before affirming the grant of sentencing phase relief in this Texas capital
case, the Fifth Circuit rejected the state’s contention that the federal district court erred in
granting an evidentiary hearing on petitioner’s ineffective assistance claim:

Adams made numerous requests in state court for an evidentiary hearing or
to depose witnesses in connection with his mitigation-based claim. The state
court denied these requests and accepted only affidavits that the parties could
obtain from witnesses who voluntarily cooperated. Adams was left with no
means to prove his allegations related to trial counsel Pickett’s mitigation
investigation. Yet, the state habeas court, relying on the fact that Adams had
failed to prove those same allegations, denied relief. It was not an abuse of
discretion to conclude that Adams exercised due diligence in attempting to
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develop the factual basis for his mitigation-based claim in state court. 
Additionally, ... the facts that Adams intended to prove would have entitled
him to relief.

(footnote omitted).

142) Wolfe v. Johnson, 565 F.3d 140 (4th Cir. 2009).  In this Virginia capital case, the Fourth
Circuit affirmed the denial of relief on several claims, but vacated the denial of relief on
others and remanded for consideration of petitioner’s claim of entitlement to merits review
of certain procedurally defaulted claims under Schlup v. Delo, 513 U.S. 298 (1995), and for
a determination of petitioner’s entitlement to an evidentiary hearing.  Petitioner was convicted
and sentenced to death for commissioning the murder of a fellow drug dealer.  The only direct
evidence against him came from the actual triggerman, Barber, who testified for the
prosecution in exchange for a sixty year sentence (with twenty-two years suspended).  After
his conviction and sentence were upheld on direct appeal and in state habeas proceedings,
petitioner field a § 2254 petition in federal district court.  Constrained by the district court’s
insistence on a 75 page limit, petitioner raised a variety of claims, including allegations of
prosecutorial misconduct under Brady v. Maryland and Giglio v. United States, and actual
innocence under Herrera v. Collins.  In support of these claims, petitioner attached an
appendix containing newly obtained affidavits from Barber, who recanted his testimony
against petitioner and acknowledged that he had acted alone in committing the murder, and
from two others, Huff and Coleman, who corroborated Barber’s account and revealed
additional information indicating that the prosecution had manicured testimony and
committed other forms of misconduct.  The federal magistrate, and later the district court,
refused to consider these affidavits on the grounds that they were “not essential to the
petition” and that they were outside the 75 page limit.  The district court later denied relief
on all of petitioner’s claims on the ground that some lacked merit and others were
procedurally defaulted.  

After affirming the denial of relief on several claims, the Fourth Circuit turned to the
district court’s handling of the claims and requests for discovery and an evidentiary hearing
associated with the Barber, Huff and Coleman affidavits.  The court began by determining that
the district court failed to consider or resolve petitioner’s claim of entitlement to proceed on
his defaulted claims under Schlup, and that this constituted “an error of law, and thus an abuse
of its discretion.” 565 F.3d at 165.  Next, the Fourth Circuit found that the district court had
similarly failed to “make any fact-based threshold determinations regarding Wolfe’s request
for an evidentiary hearing ....” Id. After discussing § 2254(e)(2) and (Michael) Williams v.
Taylor and noting that “it appears that Wolfe exercised diligence in pursuing the factual
underpinnings of the Schlup issue,” 565 F.3d at 168 n.42, the court observed that if the district
court were to determine on remand that § 2254(e)(2) does not bar an evidentiary hearing, the
next task would be to determine whether petitioner is entitled to a hearing under Townsend
v. Sain.  The Fourth Circuit explained that, in resolving this question, the “district court must
look to the Amended Petition, as well as the supporting Appendix,” as contemplated by Rule
4 of the Rules Governing Section 2254 Cases.  565 F.3d at 169.  The court further instructed
that “the allegations of the Amended Petition and the Appendix should be evaluated pursuant
to the principles of Federal Rule of Civil Procedure 12(b)(6),” under which “the court is
‘obliged to “assume all facts pleaded by [the § 2254 petitioner] to be true.”’” Id. (quoting
Walker v. True, 399 F.3d 315, 319 (4th Cir. 2005)).  

Finally, the court noted that the district court’s earlier assessment of petitioner’s
request for an evidentiary hearing was tainted by that court’s failure “to accept as true the
allegations of [the] Amended Petition,” and by its “premature[] reject[ion] [of] the credence
and relevance of the Barber, Huff and Coleman Affidavits.” 565 F.3d at 169.  For example,
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the district court’s rejection of the Barber affidavit on the ground that it constituted a
“recantation” was not justified by the record; in fact, the nature of the evidence contained in
the affidavit “strongly suggests that an evidentiary hearing may be warranted.” 565 F.3d at
170.  Additionally, the district court’s rejection of the Huff affidavit on the ground that it
“contained inadmissible hearsay” contravened Schlup, which made clear that “the evidence
supporting a showing of actual innocence need not be admissible at trial, but merely relevant
and previously unavailable.” Id.  Finally, the district court’s determination that the Coleman
affidavit was not credible on the ground that neither of the parties had called him to testify at
trial was inconsistent with the obligation to view petitioner’s allegations “through the lens of
Rule 12(b)(6),” and constituted another “error of law.” Id. After further observing that
petitioner appeared to meet “at least three” of the six Townsend factors, the Fourth Circuit
remanded the case with instructions to determine whether petitioner is entitled to an
evidentiary hearing, and, if so, to resolve the issues bearing on his Schlup argument and his
Brady and Giglio claims. Id.

143) Richards v. Quarterman, 566 F.3d 553, 563 (5th Cir. 2009). Before affirming the grant of
relief on petitioner’s ineffective assistance of counsel claims in this non-capital Texas murder
case, the Fifth Circuit considered and rejected the state’s argument that the district court erred
in holding an evidentiary hearing.  The court first noted that the state’s opening brief
contained no argument that § 2254(e)(2) barred the hearing, and that any contention to that
effect was therefore waived.  The court then explained that 

Richards’s petition alleged serious failures by [trial counsel] which are not
refuted by the record, and [counsel]’s explanations of her trial conduct, as
adopted [from the state’s proposed findings] by the state habeas court, are
conclusory and in varying degrees of tension with the trial record. Thus, the
district court was within its discretion to conclude that the evidentiary
hearing could enable Richards “to prove the petition’s factual allegations,”
and that those, if proven, “would entitle the applicant to federal habeas
relief.” 

(quoting Schriro v. Landrigan, 550 U.S. 465, 474 (2007)) (footnote omitted).  The court also
noted that while the “state habeas court’s factual determinations ... are entitled to a
presumption of correctness ... regardless of whether the state court held a full and fair
hearing,” the district court “afforded proper deference” by requiring petitioner to meet §
2254(e)(1)’s “clear and convincing evidence” standard.

144) Thomas v. Horn, 570 F.3d 105 (3rd Cir. 2009), cert. denied sub nom. Thomas v. Beard, 559
U.S. 1009 (2010).  Examining the merits of the two claims on which the district court granted
relief in this Pennsylvania capital case, the Third Circuit agreed with the state’s contention
that the evidentiary record was too sparse to sustain a finding that trial counsel had failed to
investigate, and went on to conclude that an evidentiary was required. In so holding, the court
noted that petitioner had unsuccessfully requested an evidentiary hearing in state court and
therefore had not failed to develop, 570 F.3d at 125-26, and that the available evidence of
petitioner’s history of mental illness could support a finding of prejudice.

145) Williams v. Norris, 576 F.3d 850, 860 (8th Cir. 2009), cert. denied sub nom. Williams v.
Hobbs, 562 U.S. 1097 (2010). The Eighth Circuit reversed the grant of penalty phase relief
on petitioner’s ineffective assistance of counsel claim in this Arkansas capital case, finding
that the district court was not authorized to grant the evidentiary hearing at which important
evidence supporting the claim was presented. The court explained: “Williams requested an
evidentiary hearing without citing § 2254(e)(2) or attempting to satisfy its mandatory
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restrictions. The district court granted the hearing without reference to § 2254(e)(2), citing
only Rule 8(a) of the Rules Governing Section 2254 Cases. This was reversible error.”
(footnote omitted). The court further rejected petitioner’s argument that “the State never
objected to an evidentiary hearing and thus waived § 2254(e)(2)’s restrictions,” noting that
the Supreme Court had “summarily rejected [this contention] in Holland [v. Jackson], 542 U.S
[649,] 653 n. 1 [(2004) (per curiam)],” and adding: 

The State’s Objections to Williams’s motion for additional time and an
evidentiary hearing argued that, under AEDPA, “the [federal] court is
prevented from re-trying a state criminal case.” That incorporated the
fundamental purpose behind the restrictions on evidentiary hearings in §
2254(e)(2) and in the judicial doctrines it codified. 

The court went on to state that, “[e]ven if the State had not objected, we would exercise our
discretion to review the district court’s non-compliance with § 2254(e)(2).” After noting that
“[i]nterests of comity, federalism, and the administration of justice” favor affording state
courts the first opportunity to consider a prisoner’s claims, the court determined that, “[i]n this
case, where the issue is whether the omitted mitigating evidence presented at the evidentiary
hearing established that Williams was prejudiced by trial counsel’s deficient performance at
the penalty phase, there are strong reasons for enforcing those policies.”

146) Fairchild v. Workman, 579 F.3d 1134, 1145-46 (10th Cir. 2009). Before vacating the denial
of relief and remanding this Oklahoma capital case, the Tenth Circuit considered petitioner’s
request for an evidentiary hearing at which to present proof, not presented during the state
court proceedings, that he suffered from brain damage, and that trial counsel had not made an
informed decision not to present this evidence. Although the Tenth Circuit believed there was
“a strong argument that Mr. Fairchild was not diligent” before the state courts for purposes
of §2254(e)(2), it also found that the state had “effectively abandoned” its argument on this
point “by failing to make it in its appellate brief,” and had therefore “forfeited” its right to
contest petitioner’s request for a hearing.   

147) Thompson v. Bell, 580 F.3d 423 (6th Cir. 2009), cert. denied, 562 U.S. 831 (2010). In this
Tennessee capital case, the Sixth Circuit panel reversed the district court’s order denying
relief on petitioner’s competency to be executed claim and remanded for an evidentiary
hearing. In support of the claim, petitioner presented the state courts with reports from three
experts finding him incompetent, and backed those findings with substantial documentary
proof of his long history of serious mental illness. Despite this showing, the state courts
rejected petitioner’s claim on the grounds that the expert reports were insufficient to make
“the requisite threshold showing of incompetency to warrant ... a hearing,” and that the
historical evidence of mental illness was “‘stale’ and ‘not relevant to the issue of present
competency.’” 580 F.3d at 431. The federal district court upheld this determination under
§2254(d). On appeal, the Sixth Circuit compared the state courts’ treatment of petitioner’s
claim to the circumstances addressed in Panetti v. Quarterman, 551 U.S. 930 (2007), and held
that, “[a]s Panetti makes clear, the state courts’ dismissal of Thompson’s petition without
conducting an evidentiary hearing was an unreasonable application of Ford’s tenets.” 580
F.3d at 435.  The court went on to conclude that, “[r]egardless of whether Thompson’s
incompetency petition should be granted, his evidence has at least created a genuine issue
about his competency, and therefore warrants an evidentiary hearing.” Id.

148) Libberton v. Ryan, 583 F.3d 1147, 1165 (9th Cir. 2009), cert. denied, 560 U.S. 979 (2010).
Before reaching the merits of petitioner’s ineffective assistance claim and granting relief in
this Arizona capital case, the Ninth Circuit disagreed with the district court’s denial of his
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request to expand the record to include additional evidence. After noting that a petitioner
seeking to expand the record under Rule 7 “must meet the same standard that is required for
an evidentiary hearing,” the Ninth Circuit rejected the district court’s determination that
petitioner’s acquisition during state court proceedings of some information relevant to his
ineffective assistance claim indicated that he had not been diligent in searching for the
additional evidence later offered in federal court. The court explained:

Libberton repeatedly asked the state court to grant an evidentiary hearing in
which he could develop the facts relating to his IAC claim. He also
repeatedly asked the state court to provide funds to aid him in his
investigation. These requests were consistently rejected by the state court.
Despite his indigence and the state court's refusal to provide an evidentiary
hearing, Libberton was nonetheless able to acquire some affidavits relevant
to an assessment of his counsel's conduct at sentencing. He presented these
affidavits to state court. That court refused to give him an opportunity to
develop more evidence and rejected his claims on the merits. ¶ ... While the
district court is correct that [petitioner’s] new evidence could possibly have
been discovered while Libberton was litigating in state court, the question is
simply “whether the prisoner was diligent in his efforts.” Given the wealth
of evidence that Libberton was able to present to the state court despite the
state court's refusal to provide funds to aid in his investigation, and despite
the lack of an evidentiary hearing in state court, Libberton was remarkably
successful in finding and presenting evidence to state court. He did not
discover all of the relevant evidence, as is apparent from the new affidavits
he sought to present to the district court. But it is clear that he was diligent
in pursuing it.

(quoting (Michael) Williams v. Taylor, 529 U.S. 420, 435 (2000)). 

149) Winston v. Kelly, 592 F.3d 535 (4th Cir.), cert. denied, 562 U.S. 947 (2010). Having
determined that additional evidence presented in federal court to support petitioner’s related
Atkins v. Virginia and Strickland v. Washington claims did not render them unexhausted, the
Fourth Circuit rejected the state’s contention that petitioner had “failed to develop” that
evidence in state court, such that the district court erred in granting a hearing.  While it was
true that state habeas counsel had not requested subpoena power as a means of seeking the
evidence, the court explained that no such request was permissible under state law absent an
order from the state supreme court authorizing an evidentiary hearing.  Because a hearing was
denied in this case, “[r]equesting a subpoena directly would have been procedurally improper,
and Winston cannot be faulted for failing to take that step.”  592 F.3d at 551.  The court went
on to conclude that the district court had not abused its discretion in granting a hearing, but
that a remand was necessary because there was “no legitimate justification for the district
court’s exclusion of Winston’s 1997 I.Q. score ....” 592 F.3d at 553.

150) Ward v. Hall, 592 F.3d 1144, 1162-63 (11th Cir.), cert. denied, 562 U.S. 1082 (2010). 
Upholding the district court’s denial of petitioner’s request to expand the record, the Eleventh
Circuit panel, relying on Holland v. Jackson, 542 U.S. 649-652-53 (2004), and decisions from
the Seventh and Ninth Circuits, held that a habeas petitioner “must comply with §2254(e)(2)
in order to expand the record under Rule 7.”

151) Wilson v. Gaetz, 608 F.3d 347 (7th Cir. 2010).  A majority of the Seventh Circuit panel
vacated the denial of relief in this Illinois non-capital murder case and remanded for an
evidentiary hearing on whether petitioner was prejudiced by his trial attorney’s deficient
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preparation of an insanity defense.  While there was substantial evidence that petitioner had
a long history of delusions involving “the Catholics” conspiring against him, and acted
pursuant to those delusions at the time of the shooting, trial counsel presented only the
testimony of a psychiatrist who had examined petitioner for competency, but not for the
separate question of sanity.  In concluding that counsel’s performance “fell below the
minimum professional level,” the Seventh Circuit majority emphasized that counsel had
ignored the psychiatrist’s warning about the limits of his own testimony and the need for a
further evaluation, that the vulnerabilities in the psychiatrist’s testimony were exploited by
the prosecution, and that lay witnesses capable of presenting a fuller and more reliable portrait
of petitioner’s mental illness history had been available but not utilized.  The majority also
held that the “Illinois courts were unreasonable to think” counsel’s performance had not been
deficient, explaining that while the state courts credited counsel for using a qualified expert
and questioning him “‘in a cogent manner,’” “[u]nmentioned was that [the expert] had told
[counsel] that his testimony alone would not be adequate, that he was correct, and that his
credibility was demolished on cross-examination.”  608 F.3d at 356.  After noting that the
existence of prejudice resulting from counsel’s errors was a “closer question” – one not
reached by the state courts and therefore not subject to § 2254(d), 608 F.3d at 356 – the
majority remanded the case for an evidentiary hearing.  The majority also noted that,
“[s]hould the state have evidence that the lawyer’s representation was adequate despite what
we have said ... the district court should consider that evidence, treating our determination of
the inadequacy of the lawyer’s representation as tentative.”  608 F.3d at 657.

152) Quezada v. Scribner, 611 F.3d 1165 (9th Cir. 2010) (per curiam).  The Ninth Circuit
granted petitioner’s motion to remand this California non-capital murder and conspiracy case,
finding that newly discovered evidence impeaching the testimony of an informant was
sufficient to render the resulting prosecutorial misconduct claim timely under §
2244(d)(1)(D), and to require an evidentiary hearing on that claim.  Petitioner had presented
a version of his prosecutorial misconduct claim to the district court, but that court rejected it
for lack of evidentiary support.  While the case was pending on appeal, however, the
informant revealed for the first time – in contravention of his trial testimony and
representations by the prosecution – that he had been compensated for testifying against
petitioner.  Noting that petitioner and his counsel had repeatedly attempted obtain information
about the witness’ compensation only to be “repeatedly rebuffed by silence on the part of the
informant, or an outright denial ... by the prosecution,” the Ninth Circuit held that petitioner
had exhibited the diligence necessary to avoid application of § 2254(e)(2), and to warrant
application of § 2244(d)(1)(D) for the purpose of calculating the limitations period applicable
to his claim. 611 F.3d at 1167.  The court further held that, in light of the newly discovered
evidence meeting the fourth circumstance enumerated in Townsend v. Sain, the court further
held that “Townsend mandates an evidentiary hearing.”  Id.  The court concluded by directing
the district court on remand to hold an evidentiary for the purpose of assessing the value of
the evidence and its effect on the exhaustion status of petitioner’s claim, and, if necessary, to
either stay and abey the case to permit exhaustion or, if the claim is deemed procedurally
barred, to determine whether petitioner can show cause and prejudice. Id.

153) Williams v. Ryan, 623 F.3d 1258 (9th Cir. 2010). After the Ninth Circuit unanimously
granted penalty phase relief in this Arizona capital case, a majority of the panel remanded the
case for an evidentiary hearing on petitioner’s Brady v. Maryland challenge to his conviction. 
Petitioner’s Brady claim arose out of a packet of letters sent from a jailhouse informant
(Sweat) to the lead detective who investigated the murder for which petitioner was
prosecuted, in which the informant conveyed information suggesting another person (Field)
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committed the murder, and identified several other witnesses with potentially relevant
knowledge. Because the letters were not disclosed until petitioner’s federal habeas
proceedings were already under way, the federal district court stayed those proceedings to
permit a return to state court.  That effort was ultimately thwarted when the state post-
conviction court took the unprecedented step of refusing petitioner’s first request for an
extension of time to file.  

After determining that the state court’s ruling was not adequate to prevent federal
review, the panel majority characterized the Sweat letters as “‘classic Brady material,’”
observing that they were not only “inconsistent with the State’s theory at trial – that Williams
was the only individual responsible for [the decedent’s] murder – but they also point to an
alternative suspect who may himself have been responsible for the brutal crime.” 623 F.3d at
1265. After discussing the content of the letters and the statements of the additional witnesses
to which that content had led, and recognizing that some of the facts and circumstances
continued to implicate petitioner,  the majority found that the district court had erred in
finding the newly developed witnesses “inherently unbelievable” based solely on their written
statements. 623 F.3d at 1266.  The majority went on to acknowledge that the “limited record”
prevented an adequate assessment of materiality, and remanded for a hearing:

Although there are many questionable aspects in the statements and their
sources, this is a capital case in which courts’ responsibility to ensure that
due process was afforded the defendant is critical in order to prevent the
execution of an individual in the face of evidence that might show him
innocent of the crime of conviction.  The district court abused its discretion
in determining these issues on the basis of the documentary evidence alone.
This case is not one of the “rare instances” where “credibility may be
determined without an evidentiary hearing.” 

623 F.3d at 1267 (citations omitted).

154) Landrum v. Mitchell, 625 F.3d 905 (6th Cir. 2010), cert. denied, 565 U.S. 830 (2011).  In
the course of reversing a grant of relief on one issue and affirming the denial of relief on
others in this Ohio capital case, the Sixth Circuit upheld the district court’s denial of a request
to expand the record under Rule 7 on the ground that petitioner had not satisfied § 2254(e)(2). 
“Under AEDPA,” the court explained, “a prisoner may introduce new evidence in support of
a claim in the district court ‘only if [the prisoner] was not at fault in failing to develop that
evidence in state court, or (if he was at fault) if the conditions prescribed in § 2254(e)(2) were
met.’” 625 F.3d at 923-24 (quoting Holland v. Jackson, 542 U.S. 649, 652-53 (2004)).

155) Coleman v. Hardy, 628 F.3d 314 (7th Cir. 2010).  The Seventh Circuit remanded this Illinois
murder and armed robbery case for an evidentiary hearing on petitioner’s contention that he
was entitled to merits review of his procedurally defaulted ineffective assistance of counsel
claims under the miscarriage of justice exception set forth in Schlup v. Delo, 513 U.S. 298
(1995).  The court observed that “the federal court’s ability to hold an evidentiary hearing is
circumscribed” as a result of petitioner’s failure to have presented his ineffective assistance
claim to the state courts, and added that, “[i]n such a case an evidentiary hearing is warranted
only if ‘the facts underlying the claim would be sufficient to establish by clear and convincing
evidence that but for constitutional error, no reasonable factfinder would have found the
applicant guilty of the underlying offense.’” 628 F.3d at 319 (quoting 28 U.S.C. §
2254(e)(2)(B)).  After reviewing petitioner’s evidence – which included affidavits from his
co-defendant and the co-defendant’s trial counsel indicating that petitioner had not been the
second person involved in the crimes – the court concluded that the requirements of §
2254(e)(2)(B) had been satisfied.  The court did not, however, explain why § 2254(e)(2)’s
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limitation on the availability of an evidentiary hearing to develop the “factual basis of a
claim” was applicable to petitioner’s bid to secure merits review of a defaulted claim by
satisfying Schlup. 

156) Couch v. Booker, 632 F.3d 241 (6th Cir. 2011).  Before affirming the grant of relief in this
Michigan second degree murder case, the Sixth Circuit panel rejected the state’s contention
that the district court erred in granting Couch’s request for an evidentiary hearing on his
ineffective assistance of counsel claim.  The court found that this “objection comes too late,”
adding that, “[w]hen Couch filed his motion for an evidentiary hearing, the State did not
respond.” 632 F.3d at 244.  The court then noted that, “[e]ven if ... we had discretion to revisit
the issue, ... we would not do so here, for it is by no means clear that a timely objection by the
government would have succeeded.”  Id. at 245 (citing Williams v. Norris, 576 F.3d 850, 860
(8th Cir.2009); but see Williams v. Hobbs, 562 U.S. 1097 (2010) (Sotomayor, J., dissenting
from denial of certiorari)). The court went on to explain that although Couch had been given
a hearing on his claim during his state court direct appeal, he had objected to appellate
counsel’s handling of the claim, he eventually retained new counsel who filed new appellate
briefs and unsuccessfully requested a new hearing, and he again sought to develop his
evidence during state post-conviction proceedings. “All of these efforts considered,” the Sixth
Circuit concluded, “Couch appears to have diligently presented his claims to the state courts
....”  Id. at 245.

157) Morris v. Beard, 633 F.3d 185 (3rd Cir. 2011).  The Third Circuit vacated the grant of relief
on petitioner’s conflict of interest claim in this Pennsylvania capital case, and remanded for
additional fact development at a second evidentiary hearing.  Before reaching this conclusion,
the Third Circuit considered and rejected the state’s contention that petitioner’s thirteen year
delay in asserting his conflict claim, and the state court’s refusal to consider that claim when
it was presented in a second state post-conviction relief application that was dismissed as
untimely, precluded a federal hearing under § 2254(e)(2).  After noting that the state’s
contention was “not without force,” the Third Circuit found itself “constrained to agree ... that
[petitioner] was ‘diligent’ in the technical sense that the term is used for purposes of §
2254(e)(2).”  633 F.3d at 194.  The court explained that petitioner had requested a hearing in
state court, and that the sole basis for the state court’s refusal to grant a hearing or otherwise
consider the merits was its application of a limitations period that Third Circuit precedent
regarded as “inadequate” to bar federal review of cases such as petitioner’s.  The court went
on to hold that, “where, as here, a state court gives no reason for denying a petitioner’s
hearing request other than his failure to comply with a subsequently invalidated state statute
of limitations, we cannot say that the petitioner was not diligent for purposes of § 2254(e)(2).”
Id. at 196. After determining that petitioner had satisfied the other requirements for a federal
evidentiary hearing, and that the prior hearing held by the district court had not yielded a
record sufficient to permit accurate adjudication of the conflict claim, the Third Circuit
concluded by remanding the case for additional fact development. See also Lark v. Secretary,
Pennsylvania Dept. of Corrections, 645 F.3d 596, 617 (3rd Cir. 2011) (relying on Morris
to uphold district court’s finding that § 2254(e)(2) did not bar a federal evidentiary hearing
on a Batson claim petitioner knew of, but did not assert, for more than six years; explaining
that “the holding in Morris was that section 2254(e)(2) does not bar an evidentiary hearing
for lack of diligence where the only reason a state court gives for denying an evidentiary
hearing is a subsequently invalidated state procedural rule.”). 

158) Lewis v. Wilson, 2011 WL 1337434 (3rd Cir. April 8, 2011), cert. denied, 565 U.S. 1160
(2012).  The Third Circuit affirmed the dismissal of petitioner’s § 2254 petition in this
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Pennsylvania second-degree murder case, finding that although the district court had
determined that he had shown actual innocence sufficient to overcome the procedural default
of his ineffective assistance of trial counsel claim, post-conviction counsel’s errors giving rise
to the default amounted to a lack of “diligence,” which precluded fact development in federal
court under § 2254(e)(2).

159) Atkins v. Clarke, 642 F.3d 47, 49 (1st Cir.), cert. denied sub nom. Atkins v. Spencer, 565
U.S. 951 (2011).  Relying on Cullen v. Pinholster, 563 U.S. 170  (2011), the First Circuit
affirmed the denial of petitioner’s request for an evidentiary hearing on his ineffective
assistance of counsel claim in this Massachusetts unlawful possession of a firearm or
ammunition case.  After characterizing Pinholster as having “clarified the legal landscape as
to evidentiary hearings under § 2254(e)(2),” the First Circuit quickly determined that, because
petitioner’s claim was “brought under § 2254(d)(1),” and because it was “adjudicated on the
merits,” habeas review was limited to the state court record.

160) Love v. Cate, 2011 WL 3874873 at *1 (9th Cir. Aug. 31, 2011) (unpublished). Before
affirming the grant of relief on petitioner’s Batson v. Kentucky claim  in this California battery
case, the Ninth Circuit majority noted that the case had previously been remanded for an
evidentiary hearing after it was determined that the California Court of Appeal had
“unreasonably applied clearly established federal law by refusing to conduct a comparative
juror analysis and by speculating as to the reasons the prosecutor may have had for not
striking non-black venire-members.”  Observing that the decision to remand for a hearing was
“not contrary to [Cullen v.] Pinholster[, 563 U.S. 170 (2011),] the majority explained that,

Pinholster provides that an evidentiary hearing under § 2254(e)(2) may be
appropriate “where § 2254(d)(1) does not bar federal habeas relief.” Id. at
1401. Here, Love I held that the state appellate court, based on the record
before it, unreasonably applied federal law. Thus, § 2254(d)(1) does not
preclude federal habeas relief. Further, the evidentiary hearing in this case
was ordered to give the state the opportunity to show that striking the sole
black venire-member was not based on race discrimination; it was not held,
as in Pinholster, to determine whether the state court unreasonably applied
federal law.

161) Pape v. Thaler, 645 F.3d 281 (5th Cir. 2011), cert. denied, 565 U.S. 1162 (2012).  The Fifth
Circuit reversed the grant of relief on petitioner’s ineffective assistance of counsel claim in
this Texas child sexual abuse case in which the state habeas court had “conducted a hearing
by affidavit [and] entered factual findings that refuted Pape’s allegations,” and the federal
district later granted relief after a live evidentiary hearing.  Relying on Cullen v. Pinholster,
563 U.S. 170 (2011), the Fifth Circuit agreed with the state’s contention that the district court
erred by holding a hearing and relying on evidence developed there to conclude that the state
habeas court’s denial of relief involved an unreasonable application of Strickland under §
2254(d)(1).  The court explained:

Before Pinholster, federal courts generally relied on § 2254(e)(2) to
determine whether an evidentiary hearing was appropriate in a habeas case.
... In Pinholster, the Court held that § 2254(e)(2) was not applicable to §
2254(d)(1) petitions such as Pape’s. Id. at 1398, 1400-01. Instead, the Court
analyzed the language of § 2254(d)(1) and held that habeas “review under §
2554(d)(1) is limited to the record that was before the state court that
adjudicated the claim on the merits.” Id. at 1398. The Court concluded that
§ 2254(d)(1) bars a district court from conducting such an evidentiary
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hearing because the statute “requires an examination of the state court
decision at the time it was made,” which limits the record under review to
“the record in existence at that same time i.e., the record before the state
court.” Id.

645 F.d at 287-88.

162) Conner v. Hall, 645 F.3d 1277 (11th Cir. 2011).  After vacating the district court’s order
dismissing petitioner’s Atkins v. Virginia claim as procedurally barred in this Georgia capital
case, the Eleventh Circuit observed that, because the state courts had not adjudicated the
merits of petitioner’s Atkins claim, the proceedings on remand would not be governed by §
2254(d), and that his efforts to develop the facts supporting his claim in state court had been
sufficient to render § 2254(e)(2)’s bar to a federal evidentiary hearing inapplicable.  See id.
at 1292-93.

163) Blue v Thaler, 665 F.3d 647 (5th Cir. 2011), cert. denied, 568 U.S. 828 (2012).  In the
course of denying a COA in this Texas capital case, the Fifth Circuit made the following
remarks with regard to the effect of Cullen v. Pinholster, 563 U.S. 170 (2011), on the
availability of a federal evidentiary hearing for the purpose of developing an Atkins claim:

The states retain discretion to set gateways to full consideration and to define
the manner in which habeas petitioners may develop their [Atkins] claims.
But if a state court dismisses a prima facie valid Atkins claim without having
afforded the petitioner an adequate opportunity to develop the claim, it has
run afoul of the Due Process Clause, and that due process violation
constitutes an unreasonable application of clearly established federal law that
is sufficient to deprive the state court’s decision of AEDPA deference. Under
these narrowly defined circumstances, a district court abuses its discretion
if it does not conduct an evidentiary hearing on an Atkins claim.

665 F.3d at 657 (footnotes omitted).  The court went on to conclude that no such abuse of
discretion occurred in this case because petitioner had failed to present the state court with
a prima facie showing of mental retardation.

164) Johnson v. Finn, 665 F.3d 1063 (9th Cir. 2011). Before vacating the district court’s order
rejecting the magistrate judge’s findings on petitioner’s Batson v. Kentucky claim, the Ninth
Circuit examined whether, in light of the state court’s denial of relief on the merits and the
limits imposed by Cullen v. Pinholster, 563 U.S. 170 (2011), the magistrate had been
authorized to hold an evidentiary hearing at all.  The court determined that although the state
court of appeal “recited the correct standard” when it rejected petitioners’ Batson claim for
failure to make a prima facie case, it unreasonably relied on a state law formulation of the
standard for doing so that had been “squarely rejected ... as contrary to Batson” in Johnson
v. California, 545 U.S. 162 (2005).  665 F.3d at 1068.  In a footnote, the court added that,
“[t]he evidentiary hearing in this case was not of the sort barred by Cullen v. Pinholster ....
[B]ecause the magistrate judge properly determined that the [state court’s] decision did not
qualify for deference under that [§ 2254(d)], it was both lawful and necessary ... to conduct
an evidentiary hearing in order to resolve the Batson claim by addressing the issues that the
state court (as a result of its erroneous analysis) failed to reach.” Id. at 1069 n.1. 

165) James v. Schriro, 679 F.3d 780 (9th Cir. 2012) (amended op.), cert. granted, judgment
vacated sub nom. Ryan v. James, 568 U.S. 1224 (2013) (remanding for further consideration
in light of Johnson v. Williams, 568 U.S. 289 (2013)), on remand, 733 F.3d 911 (9th Cir.
2013) (finding Johnson did not require different result), cert. denied, 134 S.Ct. 2697 (2014). 
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After determining that the state courts’ refusal to address the merits of petitioner’s ineffective
assistance of counsel claim did not bar federal review in this Arizona capital case, the Ninth
Circuit recognized that the absence of a state court decision on the merits had the “additional
consequence” of making “the rule announced in Cullen v. Pinholster that ‘review under §
2254(d)(1) is limited to the record that was before the state court’” inapplicable. “Because
Pinholster does not apply,” the court observed, “we may consider the new evidence developed
by James’s federal habeas counsel and presented to the district court, pursuant to a valid
evidentiary hearing, in determining whether [trial counsel] provided ineffective assistance.” 
The court explained that, “[a]t oral argument, the state conceded that James was diligent, as
it had to.  By requesting evidentiary hearings on his ... claim before the first and third [state]
PCR courts, James demonstrated the necessary diligence.”

166) Teleguz v. Pearson, 689 F.3d 322 (4th Cir. 2012).  After determining that the district court
had failed to provide an adequate explanation for its dismissal of the § 2254 petition in this
Virginia capital case, and that the case should be remanded for further proceedings on
petitioner’s ability to satisfy Schlup v. Delo, 513 U.S. 298 (1995), the Fourth Circuit noted
that the district court also “did not explain its decision not to conduct an evidentiary hearing
on Teleguz’s Schlup gateway innocence claim,” but “should address whether Teleguz should
be granted an evidentiary hearing” on remand.  689 F.3d at 330-31.  In a footnote to this
instruction, the court added that, “Our sister circuits considering whether the limitation on
evidentiary hearings in § 2254(e)(2) applies to Schlup claims have overwhelmingly found that
it does not.”  Id. at 331 n.6.

167) Littlejohn v. Trammell, 704 F.3d 817 (10th Cir. 2013).  After affirming the denial of relief
on most of petitioner’s claims in this Oklahoma capital case, a majority of the Tenth Circuit
panel held that he was entitled to an evidentiary hearing on his ineffective assistance of trial
counsel claim, and remanded the case for that purpose.  In reaching this conclusion, the
majority observed that petitioner had “[a]rguably ... exercised diligence in seeking to develop
the factual basis of his claim and, on that basis, could be relieved of the obligation of
satisfying [§ 2254(e)(2)’s] strict standards for an evidentiary hearing.”  704 F.3d at 858. 
“[R]ather than resolving the merits of the diligence question,” however, the majority
determined “on waiver grounds that AEDPA standards do not apply.”  Id.  The majority
explained that it reached this conclusion, “most notably, because the State has failed to
specifically challenge [petitioner’s] diligence in its opening brief, but also relatedly because
the State has failed to allege that the procedural bar that the OCCA applied was adequate, or
that [petitioner] failed to timely raise his claims before the OCCA.” Id.  From there, the Tenth
Circuit majority conducted a relatively detailed examination of petitioner’s allegations that
trial counsel were ineffective for failing to investigate known indicators of organic brain
damage, and that he was prejudiced by this omission as shown by evidence developed in post-
conviction proceedings indicating that he did, in fact, suffer from neurological damage which
could have explained his propensity for impulsive violence. The majority went on to conclude
that petitioner was entitled to an evidentiary hearing:

In sum, under a de novo standard, we conclude that [petitioner] has alleged
a mitigation theory and supporting facts which, if true, would entitle him to
relief under Strickland—viz., would justify us in concluding that his counsel
was constitutionally deficient in failing to investigate and put on mitigating
evidence concerning [petitioner’s] claimed physical brain injury and that, but
for that failure, there is a reasonable probability that the jury would have
selected a penalty less than death. 

 704 F.3d at 867 (footnote omitted).
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168) Smith v. Cain, 708 F.3d 628 (5th Cir.), cert. denied, 571 U.S. 855 (2013).  Before affirming
the denial of relief on petitioner’s Batson claim in this Louisiana armed robbery and
conspiracy case, the Fifth Circuit rejected his contention that the district court erred under
Cullen v. Pinholster, 563 U.S. 170 (2011), by holding an evidentiary hearing rather than
confining its review to the state court record.  Instead, the Fifth Circuit held

that Pinholster’s restriction does not bar the federal evidentiary hearing
conducted in this case because the district court first concluded, solely on the
basis of the state court record, that the state courts committed legal error, as
required under 28 U.S.C. § 2254(d)(1), through the state courts’s
“unreasonable application of, clearly established Federal law.” Thus, the
evidentiary hearing was committed to the district court’s discretion, subject
to section 2254(e)(2). 

708 F.3d at 630; see also id. at 635 (describing Blue v. Thaler, 665 F.3d 647 (5th Cir. 2011),
as having “found that Pinholster’s limitation on federal evidentiary hearings does not apply
once the district court concluded, solely on the basis of the state court record, that the state
trial court unreasonably applied federal law.”). 

169) Moore v. Mitchell, 708 F.3d 760 (6th Cir.), cert. denied sub nom. Moore v. Robinson, 571
U.S. 1077 (2013).  Before reversing the grant of penalty phase relief in this Ohio capital case,
a majority of the Sixth Circuit panel determined that, pursuant to the rule of Cullen v.
Pinholster, a federal habeas court is not permitted to consider new information that was not
before the state court, even where that new information is added to the federal court record
by joint motion of the parties.  See 708 F.3d at 780. In reaching this conclusion, the majority
observed, inter alia, that AEDPA’s “restrictions have all the hallmarks of a jurisdictional
limitation on the power of the federal courts themselves,” id. at 781, and that, “[e]ven if
AEDPA were not jurisdictional, ... it is well established that parties may not stipulate to a
standard of review,” id. at 782.  [Editor’s note:  During its discussion of petitioner’s argument
for consideration of the new evidence, the Sixth Circuit majority also made several statements
implying that a prisoner’s satisfaction of § 2254(d) is not enough to authorize federal court
review of information that was not before the state courts.  See, e.g., 708 F.3d at 780
(“According to the Court [in Pinholster], [§ 2254(e)(2)], which address[es] when a petitioner
is entitled to an evidentiary hearing, [is] limited to cases where the underlying claim on
habeas was not adjudicated on the merits by the state court.”); id. at 783 n.7 (“Moore argues
that, even if Pinholster bans considering new evidence to initially weigh a state court’s
resolution of a claim, once this court finds that resolution wanting, it may then consider the
new evidence. But even assuming the correctness of his argument ....”). As Pinholster itself
makes quite clear, however, the Supreme Court’s insistence that a federal court confine its
review to the record that was before the state court extends only to the § 2254(d) portion of
the analysis; once § 2254(d) has been satisfied, the availability and utility of additional
evidence is governed by the usual pre-Pinholster rules, e.g., Townsend v. Sain, § 2254(e)(2),
etc.]  

170) Burgess v. Commissioner, Alabama Dept. of Corrections, 723 F.3d 1308 (11th Cir. 2013). 
The Eleventh Circuit reversed the denial of relief in this Alabama capital case and remanded
for an evidentiary hearing on petitioner’s Atkins v. Virginia claim after determining that the
Alabama Court of Criminal Appeals’ (CCA) denial of that claim was based on an
unreasonable determination of the facts in light of the state court record, that petitioner had
been diligent in attempting to develop the facts in state court, and that his allegations, if true,
would require relief.  Petitioner was convicted and sentenced in 1994.  As part of his penalty
phase case, he presented evidence about his background, functioning, and cognitive ability
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that was not inconsistent with mental retardation – e.g., testimony that his IQ was “estimated”
at “between 70 and 80,” and hearsay speculation that he “‘may even be mildly mentally
retarded’” – but also not designed or presented to affirmatively prove mental retardation.  723
F.3d at 1313.  After his conviction and sentence were affirmed on direct appeal – but before
certiorari had been granted in Atkins – petitioner sought state post-conviction relief, and
requested funds to secure expert assistance with the development of mental health evidence,
and an order authorizing a mental health expert (regardless of method of payment) to meet
with and evaluate him.  The state opposed both requests on the ground that petitioner had
already been afforded expert assistance and access at trial, and the state court denied both
requests.  Once certiorari was granted in Atkins, petitioner amended his state court petition
to include an Eighth Amendment claim that he was ineligible for execution due to mental
retardation, and submitted a letter to the court explaining that his lack of access to
“appropriate expert assistance” “prevented [him from] developing many of his claims at the
evidentiary hearing.” Id.  Consistent with that position, “no evidence was presented as to [the]
Eighth Amendment claim” at the state court evidentiary hearing.  Id. at 1314.  The state court
thereafter denied the Atkins claim as procedurally barred.  On appeal, the CCA disagreed with
the procedural bar determination, but rejected petitioner’s request for a remand to facilitate
factual development of the Atkins claim.  Instead, the CCA addressed the merits using the
record of petitioner’s pre-Atkins trial, and denied relief on the basis that “there was ‘no
indication that Burgess meets the definition of mental retardation adopted by the Alabama
Supreme Court in [2002].’”  Id.  Petitioner then sought federal habeas relief, and supported
his Atkins claim with a new affidavit from an expert who had diagnosed him with mental
retardation.  The district court refused to consider the affidavit on the mistaken grounds that
petitioner had previously been content to rely exclusively on the trial record, and that he had
failed to develop the facts in state court.  The district court further held that the CCA’s
determination that petitioner did not have mental retardation was not unreasonable.

On appeal, the Eleventh Circuit began with the “narrow” question whether the CCA’s
determination that petitioner did not have mental retardation was unreasonable in light of the
state court record within the meaning of § 2254(d)(2), and found that it was.  The court then
explained that the content and inconclusiveness of petitioner’s trial evidence was a reflection
of “the fact that ... pre-Atkins it could have been detrimental to a defendant’s case to present
thorough evidence of mental retardation[,]” and that petitioner had been prevented from
developing any additional evidence after Atkins, the Eleventh Circuit declined to fault him for
the inadequacy of the state court record.  Id. at 1317.  With regard to petitioner’s request for
an evidentiary hearing, the court Circuit found that he “was diligent in presenting his Atkins
claim,” 723 F.3d at 1320, and reiterated that he had lacked a full incentive to prove mental
retardation at trial, had been denied both funds for and access to an expert evaluation in state
post-conviction proceedings, and had challenged those limitations at every step of the state
court litigation, see id. at 1320-21. Finally, the court determined that the opinion expressed
in the expert affidavit to the district court, if found to be true, would entitle petitioner to relief. 
In making that determination, the court noted – without disapproval – that petitioner’s expert
had “tak[en] into account the ‘Standard Error Measurement’ and ‘Flynn Effect,’” in finding
that his “‘true IQ’ ‘would certainly fall in the range of mild mental retardation.’” Id. at 1321-
22 (footnotes omitted).

171) Dickens v. Ryan, 740 F.3d 1302 (9th Cir. 2014) (en banc).  Before remanding this Arizona
capital case for further proceedings on a procedurally defaulted ineffective assistance of trial
counsel claim in light of Martinez v. Ryan, 566 U.S. 1 (2012), the majority of the en banc
Ninth Circuit rejected the state’s contention that Cullen v. Pinholster, 563 U.S. 170 (2011),
would prevent the district court from considering the evidence related to petitioner’s “new”
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claim. See 740 F.3d at 1320 (“Pinholster does not bar Dickens from presenting evidence of
his ‘new’ IAC claim, because the claim was not ‘adjudicated on the merits’ by the Arizona
courts. While the Arizona courts did previously adjudicate a similar IAC claim, the new
allegations and evidence ‘fundamentally altered’ that claim ....”). 

Similarly, the majority “also reject[ed] the state’s argument that ... § 2254(e)(2) will
bar Dickens from introducing the new evidence to the district court.”  Id. at 1321. 
Emphasizing the difference between offering evidence to support the substantive merits of a
“claim” and offering it to make a showing of “cause” and “prejudice,” the majority explained
that petitioner’s proposal to do the latter was not affected by § 2254(e)(2):

Section 2254(e)(2) ... does not bar a hearing before the district court to allow
a petitioner to show “cause” under Martinez. When a petitioner seeks to
show “cause” based on ineffective assistance of PCR counsel, he is not
asserting a “claim” for relief as that term is used in § 2254(e)(2); indeed,
such a claim of ineffective assistance of PCR counsel is not a constitutional
claim. ... A federal court’s determination of whether a habeas petitioner has
demonstrated cause and prejudice (...) is not the same as a hearing on a
constitutional claim for habeas relief. Therefore, a petitioner, claiming that
PCR counsel’s ineffective assistance constituted “cause,” may present
evidence to demonstrate this point. The petitioner is also entitled to present
evidence to demonstrate that there is “prejudice,” that is that petitioner’s
claim is “substantial” under Martinez. Therefore, a district court may take
evidence to the extent necessary to determine whether the petitioner’s claim
of ineffective assistance of trial counsel is substantial under Martinez.

740 F.3d at 1321-22 (citations omitted). See also Woods v. Sinclair, 764 F.3d 1109, 1138
n.16 (9th Cir. 2014), cert. denied sub nom. Holbrook v. Woods, 135 S.Ct. 2311 (2015)
(rejecting state’s contention that Pinholster and § 2254(e)(2) would prohibit evidentiary
hearing on remand for Martinez analysis). 

172) Milton v. Miller, 744 F.3d 660 (10th Cir. 2014).  The Tenth Circuit reversed the denial of
relief in this Oklahoma drug trafficking case and remanded for an evidentiary hearing on
petitioner’s claim that appellate counsel was ineffective for failing to raise a record-based
claim that trial counsel was ineffective for failing to communicate a favorable plea offer. 
After determining that petitioner had satisfied § 2254(d), the Tenth Circuit proceeded to a
review of the merits of his ineffective assistance of appellate counsel claim and quickly
concluded that counsel had performed deficiently by overlooking the possibility, which was
plain on the face of the record, that trial counsel “failed to promptly and meaningfully convey
to Milton the existence of a plea offer ....” 744 F.3d at 671.  With regard to prejudice, the
Tenth Circuit observed that the state courts and the federal district court had “resolved this
issue in the [state’s] favor” by crediting trial counsel’s affidavit over petitioner’s own
allegations, and held that “it was error to do so” since material and genuine factual disputes
existed and the record was inadequate to resolve them.  Id. at 671-72; see also id. at 672 (“The
outcome of this factual dispute is critical to the resolution of Milton’s ineffective assistance
of appellate counsel claim.”).  The court went on to hold that an evidentiary hearing was both
permissible and appropriate, explaining that petitioner’s unsuccessful requests for an
evidentiary hearing in state court were sufficient to demonstrate diligence under  § 2254(e)(2),
and that the previously identified defects in the OCCA’s decision made the restrictions
imposed by Cullen v. Pinholster, 563 U.S. 170 (2011), inapplicable.  On the contrary, the
Tenth Circuit characterized petitioner’s case as 

precisely the type anticipated by Justice Breyer’s [concurring and dissenting
opinion in Pinholster]. As we have already explained, the OCCA’s decision
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cannot survive scrutiny under § 2254(d)(1). And, as we have also explained,
disputed issues of fact exist that preclude us from completing our own de
novo review of Milton’s ineffective assistance of appellate counsel claim.
Thus, we remand this case to the district court to conduct an evidentiary
hearing and resolve those disputed issues of fact, and in turn reexamine
Milton’s ineffective assistance of appellate counsel claim in light of its
factual findings.

744 F.3d at 673.

173) Henry v. Warden, Georgia Diagnostic Prison, 750 F.3d 1226, 1231-32 (11th Cir. 2014). 
Before affirming the denial of relief in this Georgia capital case, the Eleventh Circuit majority
observed that “[w]hen a petitioner asks for an evidentiary hearing on cause and prejudice [as
opposed to the merits of his claim for relief], neither section 2254(e)(2) nor the standard of
cause and prejudice that it replaced apply.” (citing Sibley v. Culliver, 377 F.3d 1196, 1207 n.
9 (11th Cir.2004), and Cristin v. Brennan, 281 F.3d 404, 412–13 (3d Cir.2002)). 

174) Harris v. Haeberlin, 752 F.3d 1054 (6th Cir. 2014).  Before affirming the denial of relief in
this Kentucky case, a majority of the Sixth Circuit panel explained that Cullen v. Pinholster,
563 U.S. 170 (2011), did not bar consideration of evidence introduced at a federal hearing
held before that decision was announced:  

Pinholster is inapplicable to this case because it precludes consideration of
evidence introduced in federal court only when determining whether a state
court’s adjudication of a claim involved an unreasonable federal-law error.
Here, by contrast, the evidence introduced in federal court was not
considered for the purpose of ascertaining whether the state court had
unreasonably applied clearly-established federal law, because we had already
concluded that the state court had done so. Instead, the evidentiary hearing
was ordered as a remedy for the state court’s unreasonable federal-law
error[.]

752 F.3d at 1057 (citation and footnote omitted).

175) Hurst v. Joyner, 757 F.3d 389 (4th Cir. 2014), cert. denied, 135 S.Ct. 2643 (2015).  Relying
on its recent decision in Barnes v. Joyner, 751 F.3d 229 (4th Cir. 2014), the Fourth Circuit
reversed the denial of relief in this North Carolina capital case and remanded for an
evidentiary hearing on petitioner’s claim that his Sixth Amendment rights to an impartial jury
and confrontation were violated “by an extraneous communication between a juror and her
father during the penalty phase ....”  757 F.3d at 391.  The court summarized the relevant facts
and the defects in the state court’s rejection of petitioner’s claim without a hearing as follows:

According to the affidavits presented to the state MAR court, Juror Foster
asked her father where she “could look in the Bible for help and guidance in
making [her] decision for between life and death.” J.A. 441. He, in turn,
directed her to an (as yet) undetermined “eye for an eye” verse, which she
consulted in private the night before returning the verdict.  The affidavits did
not allege that Juror Foster discussed with her father the facts or evidence
that had been presented in the trial, or the status of the jury’s deliberations.
Nor was there any evidence that Juror Foster’s father expressed any opinion
about the case or attempted to influence her vote. Nevertheless, Hurst
presented a credible allegation of a private communication about the matter
pending before the jury, entitling Hurst to the presumption of prejudice and
an evidentiary hearing. Accordingly, we hold, as we did in Barnes, that the
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state court’s failure to apply the Remmer [v. United States, 347 U.S. 227
(1954),] presumption and to conduct an evidentiary hearing in light of this
showing was contrary to or an unreasonable application of the Supreme
Court precedents applicable to juror-influence claims.

757 F.3d at 398.  
The court went on to determine that the existing record was insufficient to resolve the

merits of petitioner’s claim, and that § 2254(e)(2) did not bar an evidentiary hearing.  The
court explained that petitioner’s efforts at fact development in state court “did not merely seek
to engage in a fishing expedition”; instead, “he presented evidentiary affidavits in support of
a specific Sixth Amendment claim,” and “requested both discovery and an evidentiary hearing
... to explore the private communication between Juror Foster and her father and, more
specifically, the question of whether their conversation prejudiced the verdict.” 757 F.3d at
399. “Because the state MAR court unreasonably denied Hurst’s motion for further
evidentiary development,” the court concluded, “Hurst did not ‘fail[ ] to develop the factual
basis of [his] claim’ under § 2254(e), and we are left with an incomplete and inadequate
record for review.” Id.  Finally, as it had done in Barnes, the court noted that on remand
petitioner “will not be entitled to the Remmer presumption in attempting to demonstrate that
the communication had a substantial and injurious effect ....” Id. at 399-400.

176) Branch v. Sweeney, 758 F.3d 226 (3rd Cir. 2014).  The Third Circuit vacated the denial of
relief in this New Jersey aggravated manslaughter case and remanded for an evidentiary
hearing on petitioner’s claim that trial counsel was ineffective for failing to call two witnesses
at his sharply contested trial.  The state post-conviction courts rejected the ineffective
assistance claim without a hearing, reasoning that the omitted witnesses’ testimony would
have been cumulative to other evidence admitted at trial, and that counsel may have had a
strategic reason for not calling them.  After reviewing the evidence and allegations, the Third
Circuit disagreed:

[T]he record as it was developed in the state courts disclosed no
reason—strategic or otherwise—to support trial counsel’s failure to call [the
two] witnesses. Their pretrial statements tended to exculpate Branch and
aligned almost perfectly with Branch’s account of what happened .... The
PCR court’s conclusion that trial counsel’s decision not to call these
witnesses was a reasonable trial strategy was an unreasonable application of
federal law. * * * We start our prejudice analysis by pointing out that no
fairminded jurist would agree with the state courts’ finding that [the
witnesses’] testimony would not have materially aided Branch’s case. These
witnesses would have verified Branch’s account ... and undermined the
State’s case, which, even in the absence of their unheard evidence, was far
from airtight.

758 F.3d at 238; see also id. at 242 (acknowledging possibility of other strategic justifications
for counsel’s omission, but noting that, “to the extent that the state courts adopted theoretical
justifications for ... not calling [the] witnesses, the courts lacked a factual basis for doing so
and we will not allow the outcome of this case to depend on sheer speculation”).  Having
determined that § 2254(d) was satisfied on the basis of the state court record, the Third Circuit
went on to find that petitioner was not at fault for the “incomplete development of all the
facts,” such that § 2254(e)(2) did not bar a federal evidentiary hearing.  The court concluded
by directing the district court to hold a hearing at which “trial counsel will be able to explain
the circumstances surrounding his decision not to call [the] witnesses,” and then to resolve
the merits of petitioner’s claim “de novo.”  Id. at 242.
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177) Campbell v. Reardon, 780 F.3d 752 (7th Cir. 2015).  The Seventh Circuit reversed the denial
of relief in this Illinois first degree murder case, determined that the state courts unreasonably
applied Strickland v. Washington in finding that trial counsel’s failure to investigate favorable
witnesses did not constitute deficient performance, and remanded the case for an evidentiary
hearing to determine whether petitioner could prove his factual allegations.  Petitioner was
one of a large group of men charged in the beating death of another man.  The case against
him at trial turned on the testimony of three eyewitnesses who placed him in the center of the
fatal beating: Johnson and Peete, each of whom had also been charged before being given full
immunity in exchange for their testimony; and Butler, who claimed to have seen the fight
from a van parked around the corner and facing away from the scene.  Although police reports
identified three other disinterested eyewitnesses whose accounts were favorable to the
defense, petitioner alleged that trial counsel never contacted any of them, and therefore failed
to learn that they would have contradicted the prosecution witnesses’ accounts and exonerated
petitioner of involvement in the fight.  The state courts rejected this claim without a hearing
on the ground that counsel had made a permissible tactical decision.  

Taking petitioner’s allegations and supporting affidavits “at face value,” 780 F.3d at
761, the Seventh Circuit held that, “[o]n the record before the state court, it was unreasonable
to conclude that counsel made a reasonable decision not to call [the omitted witnesses] as a
matter of trial strategy,” id. at 763.  The court explained that the “fundamental problem with
the state court’s analysis – which made it not just incorrect but unreasonable – is that it
ignored counsel’s duty to perform a reasonable pretrial investigation before committing to a
defense strategy.”  Id. at 763; see also id. at 764 (“The [state] court merely assumed that the
lawyer’s decision not to interview [two of the omitted witnesses] was reasonable and then
gave deference to his ‘strategic’ decision to argue that it was too dark for anyone to make
reliable identifications.”).  Later in its detailed analysis, the Seventh Circuit acknowledged
that the police report concerning one of the omitted witnesses did not, on its face, reflect that
witness’ value to the defense, but explained competent counsel would have been obligated to
follow up:

We recognize, of course, that Campbell’s lawyer could not have known by
reading the police report that Ms. Hunter could identify Campbell as a non-
participant. But he had a duty to perform a reasonable investigation.
Contacting one of a few eyewitnesses to the crime falls squarely within the
core of that duty.  From the defense perspective, witness statements to the
police are systemically prone to be incomplete. Police investigations are
generally focused on identifying individuals involved in the crime and
witnesses helpful to the prosecution’s case. Their focus is not necessarily on
clearing bystanders. It is also not uncommon for people to withhold
information from the police, or at least not to volunteer everything they know
when they first speak to police. That is why Strickland typically demands
that counsel go beyond discovery provided by the State and conduct her own
pretrial investigation.

780 F.3d at 768 (citation omitted).
With regard to prejudice, the Seventh Circuit noted that it would be addressed “de

novo” since “neither state court addressed the issue.” 780 F.3d at 769.  The court then
explained that if petitioner’s allegations proved true, the Strickland standard would be
satisfied:

We conclude that there is a reasonable probability that, but for counsel’s
unprofessional errors, the result of the proceeding would have been different. 
Each witness’s account would have both undermined the credibility of (at
least) one of the State’s eyewitnesses and contradicted the State’s version of
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the facts. All three of these eyewitnesses were disinterested. Two of them
were residents of the neighborhood who lived across the street from Peete.
And none of them were ever implicated in the underlying crime, so they did
not have the same incentive to lie that two of the prosecution witnesses did.

780 F.3d at 770 (citation omitted).  After noting that the state had never contradicted
petitioner’s allegations that trial counsel failed to contact the omitted witnesses or that those
witnesses would have testified differently than petitioner described, the Seventh Circuit
concluded that an evidentiary hearing remained necessary and remanded the case for that
purpose.  See 780 F.3d at 772 (“But the affidavits on which Campbell relies – affidavits from
[two of the witnesses] – have not been tested through the adversarial process at any kind of
hearing.  And there is no affidavit from [the third witness] or defense counsel in the record.”).

178) Jordan v. Hepp, 831 F.3d 837 (7th Cir. 2016).  The Seventh Circuit reversed the denial of
relief in this Wisconsin reckless homicide case and remanded for an evidentiary hearing on
whether trial counsel had a strategic reason for failing to object to “a textbook case of
improper vouching” during the prosecutor’s closing argument.  831 F.3d at 847.  The outcome
of the trial “turn[ed] on,” id. at 841, whether the jury believed police interrogator testimony
that petitioner confessed, and the Seventh Circuit held that the state courts’ determination that
trial counsel’s failure to object when the prosecutor vouched for the interrogator involved an
unreasonable application of Strickland v. Washington and Berger v. United States, see id. at
849.  The Seventh Circuit then acknowledged the state’s suggestion that counsel’s silence may
have been strategic, but added that the state court record contained no proof or findings on
that issue, and that, “in the absence of evidence to support” that suggestion, the state court
“unreasonably applied Strickland when it held that [counsel’s] performance did not fall below
an objective standard of performance.” Id.  “The Warden gets one more chance, under [§
2254](e)(2),” the court concluded, “to demonstrate that [counsel] had a strategic reason for
his failure to object to the vouching.”  Id. 

179) McLaughlin v. Laxalt, 665 Fed.Appx. 590 (9th Cir. 2016) (unpublished).  The Ninth
Circuit vacated the denial of relief on petitioner’s ineffective assistance of trial counsel claim
and remanded the case for further proceedings under Martinez v. Ryan, 132 S.Ct. 1309 (2012). 
In the process, the court observed that § 2254(e)(2) would not prevent an evidentiary hearing
in the district court, both because petitioner had sought to present his evidence to the state
courts via a successive filing, and because “imputation” of initial state post-conviction
counsel’s lack of diligence to petitioner himself “makes no sense in the context of a claim
rescued from procedural default by Martinez.” Id. at 593 (citing Detrich v. Ryan, 740 F.3d
1237, 1247 (9th Cir. 2013) (en banc) (opinion of Fletcher, J.). 

180) Williams v. Wallace, 696 Fed.Appx. 766 (8th Cir. 2017) (per curiam) (unpublished). 
Relying on Riley v. Lockhart, 726 F.3d 421 (8th Cir. 1984) (per curiam), whose “core holding
... has not been abrogated by” § 2254(e)(2), the Eighth Circuit reversed the district court’s
order dismissing petitioner’s claim that police fabricated DNA evidence against him on the
ground that the documents he offered to support the claim were “unauthenticated.”  The court
explained:

Williams twice requested an evidentiary hearing. Instead of analyzing
whether Williams could receive such a hearing, the district court denied his
petition because his evidence is “unauthenticated.” This was error. On the
present record, moreover, we cannot say this error was harmless.  Williams’s
allegations are serious, and there are no obvious facial infirmities in the
documents Williams presented to support those allegations. Accordingly,
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because the district court did not first decide whether Williams was entitled
to an evidentiary hearing to authenticate his documents, the district court
erred by denying his petition on the merits simply because the documents are
unauthenticated.

696 Fed.Appx. at 767. 

181) Juniper v. Zook, 876 F.3d 551 (4th Cir. 2017).  The Fourth Circuit vacated the denial of
relief and remanded this Virginia capital case for an evidentiary hearing on petitioner’s Brady
v. Maryland claim.  The claim arose out of a set of previously undisclosed eyewitness
statements, taken by a since-disgraced police detective, which fundamentally contradicted the
prosecution’s theory of when the quadruple murder occurred and who committed it.  After
ascertaining that petitioner’s several detailed but unsuccessful requests for discovery and fact
development in state court sufficed to show his diligence for § 2254(e)(2) purposes, the
Fourth Circuit summarized the correct approach for determining whether he had “alleged facts
sufficient to obtain relief” as required under Townsend v. Sain:

We evaluate the sufficiency of Petitioner’s factual allegations “pursuant to
the principles of Federal Rule of Civil Procedure 12(b)(6).” Wolfe v.
Johnson, 565 F.3d 140, 169 (4th Cir. 2009). Under that standard, we
determine whether the petition “states ‘a claim to relief that is plausible on
its face.’” United States ex rel. Oberg v. Penn. Higher Educ. Assist. Agency,
745 F.3d 131, 136 (4th Cir. 2014) (quoting Bell Atl. Corp. v. Twombly, 550
U.S. 544, 547 (2007)). “In doing so, we construe facts in the light most
favorable to the plaintiff ... and draw all reasonable inferences in his favor.”
Id.

876 F.3d at 564.  Applying that approach, the Fourth Circuit agreed with the district court that
the new information petitioner had acquired was favorable and had been suppressed, and
therefore satisfied Brady’s first and second requirements.  With regard to the third Brady
requirement, the panel held that “[t]he district court did not apply the proper legal standard
in determining whether Petitioner alleged or established sufficient facts regarding materiality
to warrant an evidentiary hearing.”  876 F.3d at 567.  “First, the district court failed to
‘construe facts in the light most favorable to the plaintiff ... and draw all reasonable inferences
in his favor.’” Id. (quoting Oberg, 745 F.3d at 136).  “Second, the district court failed to
properly account for the impeachment value of the withheld ... statements” when it “failed to
‘subtract’ from the weight of the evidence on the prosecution's side the ‘force and effect’ of
the impeachment value of the withheld Roberts materials.”  Id. at 568.  And “[t]hird, the
district court improperly made credibility determinations based on the written record.”  Id. 
See also id. 568-69 (quoting Williams v. Ryan, 623 F.3d 1258, 1266 (9th Cir. 2010)) (“But in
determining whether a petitioner is entitled to relief under Section 2254 based on undisclosed
exculpatory evidence, ‘credibility should be assessed on the basis of an in-court hearing where
the judge can see and hear the witnesses.’”).  After further discussion of the ways in which
an evidentiary hearing might (and might not) result in a different resolution of the materiality
inquiry on the facts of this case, the court remanded with instructions that such a hearing be
held. 
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H. SECTION 2254(e)(2) AND EVIDENTIARY HEARINGS

DISTRICT COURT CASES:

1) U.S. ex rel. Felder v. Gramley, 893 F.Supp 768, 772 (N.D. Ill. 1995). Court properly
exercised its discretion to hold an evidentiary hearing in connection with claim that trial
counsel was ineffective for failing to call witnesses who would have exonerated petitioner.

2) Bean v. Calderon, CIV S-90-0648 WBS\GGH (E.D.Cal. May 15, 1996). The magistrate
construed the "fail to develop" language of § 2254(e)(2) to require denial of an evidentiary
hearing regardless of a petitioner's fault in failing to develop the claim in state court unless
the petitioner meets the requirements of subsection (A) or (B).

3) Wilkins v. Delo, No. 91-0861-CV-W-5 (W.D.Mo. May 15, 1996). Court denied state's
motion to preclude consideration of evidence presented at already completed evidentiary
hearing on basis of new evidentiary hearing standards contained in §2254(e) of 1996 Act. The
court determined that, given the explicit retroactivity language of §107, the lack of such
language in §§101-106 indicates that Congress considered and rejected retroactive application
of those sections. Moreover, petitioner here did not fail to develop the factual bases of his
claims in state court such that §2254(e)(2) would apply to him even if it were retroactive.

4) Douglas v. Calderon, No. CV 91-3055 RSWL (C.D.Cal. June 11, 1996).  The court denied
the state's motion to vacate a scheduled evidentiary hearing, and construed §2254(e)(2) as a
codification of the holding in Keeney, which addressed the fifth circumstance in Townsend.
The court then noted the Act's silence regarding the remaining Townsend circumstances and
determined that a petitioner meeting one of those factors would still be entitled to a hearing.
The court concluded that, absent a showing that petitioner failed to develop the facts in the
state court, the Act did not preclude a federal evidentiary hearing.

5) Silva v. Calderon, No. CV 90-3311 DT (C.D.Cal. June 26, 1996). The court denied the
state's motion to vacate a scheduled evidentiary hearing, and construed §2254(e)(2) as a
codification of the holding in Keeney, which addressed the fifth circumstance in Townsend.
The court then noted the Act's silence regarding the remaining Townsend circumstances and
determined that a petitioner meeting one of those factors would still be entitled to a hearing.
Additionally, the court noted that §2254(e)(2)(B) --the actual innocence provision of the
AEDPA-- entitles petitioners to a hearing where they make a satisfactory showing of actual
innocence of the death penalty.

6) Cox v. Turner, No. C-2-95-356 (E.D. Oh. July 21, 1996). The federal magistrate denied the
state's motion to cancel a previously scheduled evidentiary hearing. Petitioner was entitled to
a hearing, even under new §2254(e), because his "numerous attempts . . . to obtain a ruling
on the issue of whether he had been wrongfully deprived of his right to appeal, were met each
time with summary dismissal. It is difficult to conceive what more petitioner could have done
to develop the factual basis of his claim in the state courts."  The magistrate concluded "a
habeas petitioner who has diligently pursued his claims in the state courts should neither be
faulted nor penalized for the failure of the state courts to render factual determinations."

7) Brewer v. Marshall, 941 F.Supp. 216, 228-29 (D.Mass. 1996), rev’d in part, 119 F.3d 993
(1st Cir. 1997), cert. denied, 522 U.S. 1151 (1998).  The court held that §2254(e)(2) would
not bar an evidentiary hearing where the state did not fulfill its obligation to hold a Batson
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hearing once petitioner had made a prima facie showing because petitioner was not at fault
in the failure to develop a factual record.

8) Caro v. Vasquez, 1996 WL 478683 at *5 (N.D.Cal. August 19, 1996).  The court--without
analysis and relying on a prior order in Hunter v. Vasquez--determined that “the Act applies
to pending capital cases,” then denied the motion for an evidentiary hearing under pre-existing
circuit precedent and granted the state’s motion for summary judgment. However, the court
did note that new section 2254(e) did not preclude a hearing because petitioner did not “fail
to develop the factual bases of the claims” in the state courts.

9) Hunter v. Vasquez, 1996 WL 612484 at *6 (N.D.Cal. Oct. 3, 1996).  The court found that
the AEDPA did apply to pending cases, but denied the state’s motion to cancel a previously
ordered evidentiary hearing.  The court determined that new section 2254(e) essentially
codified Keeney, with the difference being that it eliminated the district court’s discretion to
conduct a hearing if the petitioner “failed to develop” the facts in the state courts.  Thus
because petitioner “requested discovery, requested investigation funds and requested a
hearing,” and because “the state court denied each of Petitioner’s requests. . .the Court cannot
find that Petitioner failed adequately to develop the facts of his claims in state court.”

10) Mateo v. Albion, 1996 WL 683982 at *6 (E.D.Pa. Nov. 25, 1996).  The court denied
petitioner’s request for an evidentiary hearing on his Massiah claim, finding that “petitioner
had ample opportunity ‘to develop the factual basis of [his] claim in state court proceedings’
during a hearing on his pre-trial motion to suppress the evidence, and thus he is not entitled
to an evidentiary hearing in this Court. 28 U.S.C. § 2254(e)(2).”

11) Burris v. Parke, 948 F.Supp. 1310, 1325 (N.D.Ind. 1996), aff’d on other grounds, 116 F.3d
256 (7th Cir. 1997), cert. denied, 522 U.S. 990 (1997).  The court determined that
§2254(e)(2) is a procedural rule that can be applied without attaching any new legal
consequences. Analyzing the meaning of §2254(e)(2), the court rejected petitioner’s argument
that this provision is simply a codification of Keeney, and adopted the interpretation of the
magistrate judge in Bean v. Calderon. The court held that “‘the “fail to develop” language
applies to the non-development of any claim in state proceedings regardless of the fault of the
petitioner in not developing the claim which is then in turn subject to two stated exceptions.’”
This interpretation, the court reasoned, is compelled by the presence of the due diligence
requirement in §2254(e)(2)(A)(ii). The court also modified the showing required under
§2254(e)(2)(B) to accommodate actual innocence of the death penalty.

12) Washington v. Mazurkiewicz, 1997 WL 83771 at n.1 (E.D.Pa. Feb. 25, 1997). The court
stated as follows:

The AEDPA provides that a Court shall not hold an evidentiary hearing if
"the applicant has failed to develop the factual basis of a claim in State
court," 28 U.S.C. §2254(e)(2) (emphasis supplied), which confirms that a
procedural default, the cause of which is not fairly attributable to the
petitioner, would not preclude an evidentiary hearing.

13) United States ex rel. Crivens v. Washington, 1997 WL 120017 (N.D.Ill. March 13, 1997).
The court rejected petitioner’s contention that §2254(e)(2) applies only when the habeas
petitioner is at fault in the lack of factual development before the state courts, reasoning that
“[t]o read the opening clause of subsection (e)(2) so as to exempt all petitioners who have
failed to develop the factual basis of their claims from the following subsections would render
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the second prong of subsection (e)(2)(A)(ii) [the newly discovered evidence provision] mere
surplusage.” Id. at *4. However, by equating discoverability under subsection (e)(2)(A)(ii)
with petitioner’s ability to develop the facts at trial and finding that he did not get an
opportunity to do so, the court concluded that petitioner had satisfied §2254(e)(2)(A)(ii) and
was therefore entitled to a federal hearing. The court also explained that §2254(e)(2)(B)’s
actual innocence requirement means that “if, assuming petitioner can make the showing he
offers to make, and that showing could be found by the habeas court to prove clearly and
convincingly that, but for the constitutional error petitioner could not have been found guilty
beyond a reasonable doubt, the petitioner is entitled to the opportunity to make that showing
[at an evidentiary hearing].” Id. at *7. The court concluded that petitioner had made a prima
facie case of actual innocence and granted a hearing.

14) United States ex rel. Patosky v. Kozakiewicz, 960 F.Supp. 905, 923 n.6 (W.D.Pa. 1997). The
court stated:

Although the amendments [in the AEDPA] provide standards to be applied
to findings made in state court proceedings and the procedure to be followed
when a petitioner has failed to develop the factual basis for his claims in a
state court proceeding, 28 U.S.C. §2254(e), they do not alter the standard for
determining whether a hearing is necessary in federal court, namely whether
a petitioner requires an opportunity to develop facts in support of his claim.

15) Cardwell v. Netherland, 971 F.Supp. 997, 1011 (E.D.Va. 1997), aff’d, Cardwell v. Greene,
152 F.3d 331 (4th Cir. 1998), cert. denied, 525 U.S. 1037 (1998).  In this capital case, the
district court offered a relatively detailed analysis of §2254(e)(2), which included the
following summary:

In sum, § 2254(e)(2) is designed to restrict the development of facts in
federal habeas proceedings that were not known to or considered by a state
court. Yet, (e)(2) cannot apply to the entire universe of undeveloped state
records, for were it to do so, its express limitation to circumstances where
"the applicant has failed" would have no meaning. Thus, (e)(2) must only
apply to a subset of applicants seeking to introduce new facts in federal
court.  But this subset must include some applicants who, through no fault of
their own, have failed to develop a record.  Otherwise, (e)(2)(A)(ii) would
serve no purpose.  These interpretive guideposts lead to the conclusion that
an applicant "fails" when he does not take or seek the opportunity to develop
evidence in a state court proceeding.  This is where (e)(2) applies.  And this
is where (e)(2)(A) may forgive the failure if new facts or a retroactive change
in constitutional law form the basis of a claim.  In contrast, an applicant does
not "fail" where he seeks, but is denied, the opportunity to develop facts in
state court.  In this event, the rigorous standard of § 2254(e)(2) will not
apply.

16) Gonzalez v. Elo, 972 F.Supp. 417, 421 (E.D. Mich. 1997).  Petitioner was entitled to an
evidentiary hearing on his claim that counsel was ineffective for failing to inform him of his
right to testify. Rather than holding a hearing, the state court concluded that petitioner must
have known he had the right to testify because, in his affidavit submitted in state court, he
states that he told trial counsel he wanted to testify. Rejecting this assumption, the federal
court found the presumption of correctness did not apply and, after noting that petitioner was
not at fault for the failure of the state courts to properly resolve the factual issues, and that
Keeney was therefore inapplicable, granted an evidentiary hearing.
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17) United States ex rel. Gosier v. Welborn, 1997 WL 452406 at *13 (N.D.Ill. Aug. 5, 1997).
Citing Burris v. Parke, 116 F.3d 256 (7th Cir. 1997), the court held that “the failure to
develop facts [supporting his competency claim] in state court does not ‘reflect something the
petitioner did or omitted,’ but rather the refusal of the trial court to develop such facts.  Since
petitioner did not ‘fail’ to develop the factual basis of his claim, he need not meet the
two-prong hurdle of § 2254(e)(2)(A) and (B).”

18) Grosso v. Artuz, 1998 WL 108011 at *5 (S.D.N.Y. March 12, 1998).  The court ordered an
evidentiary hearing on petitioner’s claim that one of the prosecution’s two key witnesses at
his murder trial recanted his testimony. Discussing whether an evidentiary hearing is
permissible under new §2254(e)(2), the court examined the implications of §2254(d)(2)’s
“unreasonable determination of the facts in light of the evidence presented in the State court
proceeding” language. Noting that the state courts never conducted a hearing on petitioner’s
claim, the court concluded:

Although the question is not free from doubt, we infer that even under
section 2254(d)[(2)], if the state court has conducted no hearing upon
submission to it of a detailed recantation affidavit that is accompanied by two
facially consistent affidavits of individuals purporting to have witnessed
statements consistent with the recantation, the habeas court may conduct a
hearing to assess the reliability of the recantation affidavit.  Moreover, the
appropriateness of a hearing on such a record is underscored by the absence
of any explicit fact-finding by the state court, or indeed any indication that
the ruling of the court rested on a factual finding.

19) Wilson v. Moore, 999 F.Supp. 783, 791 (D.S.C. 1998), aff’d, 178 F.3d 266 (4th Cir. 1999),
cert. denied, 528 U.S. 880 (1999). The district court adopted the interpretation of §2254(e)(2)
set forth in Cardwell v. Netherland, 971 F.Supp. 997, 1011 (E.D.Va. 1997), which held that
an applicant “‘fails’ when he does not take or seek the opportunity to develop evidence in a
state court proceeding . . . [but] does not ‘fail’ where he seeks, but is denied, the opportunity
to develop facts in state court.”

20) Weeks v. Angelone, 4 F.Supp.2d 497, 509 (E.D.Va. 1998), appeal dismissed, 176 F.3d 249
(4th Cir. 1999), aff’d, 528 U.S. 225 (2000).  The court opined that §2254(e)(2)’s limitation
on evidentiary hearings “seems to expressly apply only where the flawed fact-finding is
somehow attributable to the petitioner.”

21) Royal v. Netherland, 4 F.Supp.2d 540, 553 (E.D.Va. 1998), aff’d sub nom. Royal v. Taylor,
188 F.3d 239 (4th Cir. 1999), cert. denied, 528 U.S. 1000 (1999). Citing §2254(e)(2), the
court refused to consider the evidence in support of petitioner’s claim that counsel was
ineffective for failing to investigate and present mitigating evidence, reasoning that “because
petitioner did not take or seek the opportunity to develop this evidence in his state habeas
proceedings, he has ‘failed’ to develop the factual basis of the claim in state habeas court.”

22) Lawrie v. Snyder, 9 F.Supp.2d 428, 438 (D.Del. 1998), appeal denied, 176 F.3d 472 (3rd
Cir. 1999), cert. denied, 526 U.S. 1081 (1999).  Discussing petitioner’s request for an
evidentiary hearing, the court observed the §2254(e)(2) “supersedes Keeney, which
superseded a portion of Townsend, namely, the fifth circumstance in which an evidentiary
hearing is mandatory. The remainder of Townsend, however, appears to have been left intact,
including the other five factors under which an evidentiary hearing is mandatory, as well as
the court’s overriding ability to hold a hearing in its discretion.”
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23) Hines v. Lensing, 1998 WL 603397 at *1 (E.D.La. Sept. 9, 1998). Denying petitioner’s
request for an evidentiary hearing under §2254(e)(2), the court stated: “The fact that the state
court did not hold an evidentiary hearing does not mean that [petitioner] did not fail as a result
of his own decision or omission to develop the record . . .”  Here, the court noted that the state
court record indicates petitioner did not come forward with any evidence in the state
proceedings to support his allegations, and explained that “[a]ffidavits, exhibits and other
materials could have been submitted in state court to make an initial showing of the
circumstances” supporting petitioner’s claim. Because he did not do so, the court concluded
that petitioner failed to develop the factual basis of his claim in state court, thereby triggering
§2254(e)(2). 

24) Maxwell v. Gilmore, 37 F.Supp.2d 1078, 1095 (N.D.Ill. 1999).  The court granted discovery
and an evidentiary hearing on petitioner’s claim that the prosecution violated Brady v.
Maryland by failing to disclose evidence of systematic torture occurring in the detention unit
where petitioner was housed after his arrest, including evidence that two of the officers who
interrogated him had also been found to have beaten confessions out of other prisoners. With
regard to the applicability of §2254(e)(1)’s presumption of correctness to the state trial court’s
finding that petitioner had not been physically abused, the district court concluded that it need
not be applied “‘blindly, . . .’ if ‘the trial court never conducted an adequate hearing.’”
(quoting Porter v. Gramley, 112 F.3d 1308, 1316 (7th Cir.1997)). The court also granted an
evidentiary hearing on petitioner’s ineffective assistance of counsel claim after concluding
that §2254(e)(2) did not preclude a hearing because petitioner was not at fault for the absence
of fact-development in state post-conviction proceedings in light of the state court’s denial
of his request for an evidentiary hearing.

25) McNair v. Haley, 97 F.Supp.2d 1270 (M.D.Ala. 2000).  Discussing which of petitioner’s
claims warrant an evidentiary hearing, the court noted that  “[i]f a petitioner is not barred by
[§2254(e)(2)] from developing evidence in the federal habeas court, then any one of the [six
Townsend v. Sain circumstances] entitles the petitioner to an evidentiary hearing,” and that,
“[w]here an evidentiary hearing is neither prohibited nor mandated, the court retains
discretion to decide whether to convene an evidentiary hearing.” 97 F.Supp.2d at 1279. 
Turning to the claims in this case, the court found the lack of factual development of
petitioner’s ineffective assistance of counsel claims attributable to the state, explaining that
“a series of state court orders – denying him funds to appoint an expert, denying his expert
access to the prison to interview the petitioner in person, and overruling his objections to
these denials – prevented him from developing the evidence.” 97 F.Supp.2d at 1279. 
Petitioner did, however, fail to develop the facts supporting his claim of racial discrimination
in selection of the grand jury foreman by making “only one attempt in the original state trial
to determine the racial composition of the grand jury . . . and did not diligently pursue the
easier available alternative of deposing the clerk of court.”  97 F.Supp.2d at 1280.  The court
therefore agreed with the magistrate that an evidentiary hearing on this claim was barred by
§2254(e)(2).  

Finally, the court addressed “whether, even if an evidentiary hearing is not an option
under [§2254(e)(2)], the court still has authority to afford relief under Rule 7 of the Rules
Governing §2254 Cases,” which provides for expansion of the record in federal habeas corpus
proceedings.  97 F.Supp.2d at 1280-1281.  After a detailed discussion of the language of
§2254(e)(2), and the purposes of that statute and Rule 7, the court conclude that “Rule 7 has
not been supplanted but was instead left intact to function as it always has alongside the
revised §2254.”  97 F.Supp.2d at 1285.  With regard to Rule 7’s applicability to petitioner’s
grand jury claim, the court observed that “because this claim has not been summarily
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dismissed, the petitioner can call upon the court to exercise its authority under Rule 7 to
expand the record.  [However,] [t]he petitioner cannot use Rule 7 to secure the benefits that
only [§2254](e)(2) can bestow.”  97 F.Supp.2d at 1286.

26) Anderson v. Miller, 2001 WL 1182832 at *1-2 (E.D.N.Y. Oct. 2, 2001).  In this order
granting an evidentiary hearing on petitioner’s juror intimidation claim, the court concluded
that “petitioner did not fail to develop the factual basis of his . . . claim in the state court
proceedings,” explaining as follows:

The petitioner sought and received a hearing immediately after the jury had
given its verdict, where he developed some of the evidence that forms the
basis of his claim. However, the inquiry conducted by the trial court was
cursory and incomplete: the state trial judge’s abrupt termination of the
inquiry denied the petitioner an opportunity to fully develop the factual basis
of his claim. Finally, the petitioner also sought, unsuccessfully, a hearing as
part of his . . . [state court] motion to set aside the verdict. . . . In these
circumstances, §2254(e)(2)'s restrictions on evidentiary hearings do not
apply. [citations omitted].

From there, the court concluded that “[w]here, as here, a petitioner meets the requirements
of §2254(e)(2), a determination of the petitioner’s entitlement to an evidentiary hearing is
governed by standards in effect prior to enactment of AEDPA,” i.e., whether petitioner has
made “allegations which, if proven true and ‘not contravened by the existing factual record,
would entitle him to habeas relief.’”

27) Hampton v. Leibach, 2001 WL 1518533 at *12-14 (N.D.Ill. Nov. 29, 2001).  The court
explained the correctness of its decision to hold an evidentiary hearing on the issues excluded
from petitioner’s state court evidentiary hearing as follows:  “Having been rebuffed at the
prosecution’s behest in his attempt to make a complete record in the state court, [petitioner]
cannot be faulted for his failure to do so or accused of a lack of diligence. In sum, §
2254(e)(2) does not preclude consideration of [petitioner’s evidence].”  Having determined
that §2254(e)(2) did not bar a hearing, the court went on to evaluate petitioner’s entitlement
to develop evidence in federal court “under pre-AEDPA standards,” and found that because
he “did not receive a ‘full and fair’ hearing on his ... claim in state court[,], ... [h]e is entitled
to consideration of [his evidence] here.”  The court did, however, prevent petitioner from
introducing the affidavit of one witness who had not been mentioned in petitioner’s state court
submissions, finding that, “[u]nder the circumstances, ... [petitioner] lacked due diligence in
the state court in this regard, thus barring ... consideration of [the] affidavit [pursuant to
§2254(e)(2)].”

28) Ashworth v. Bagley, 2002 WL 485003 at *12 (S.D.Ohio Mar. 28, 2002).  After denying
petitioner’s motion for an evidentiary hearing on several of the claims presented in this Ohio
capital case, the court rejected the state’s contention that petitioner was also barred from
expanding the record pursuant to Rule 7 of the Rules Governing Section 2254 Cases by
submitting his own affidavit.  After discussing the Rule and other relevant authority, the court
concluded that “expansion of the record pursuant to Rule 7 is not governed by the restrictions
on evidentiary hearings set forth in §2254(e)(2), when petitioner seeks to present facts that
were not considered by the state courts.”  The court further explained that “[e]xpansion of the
record through Rule 7, so long as it does not undermine the presumption of correctness
enjoyed by any factual findings that were made by the state courts, . . . does not offend the
restrictions on hearings set forth in §2254(e)(2).”
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29) United States ex rel. Hinton v. Snyder, 203 F.Supp.2d 934, 943 (N.D.Ill. 2002).  In this
Illinois murder case, petitioner did not “fail to develop” the evidence in support of his
contention that his 1983 confession was coerced through physical beating by police.  The
evidence petitioner sought to present at an evidentiary hearing came to light subsequent to his
trial, as Illinois authorities uncovered a pattern of physical abuse and coerced confessions in
a particular section of the Chicago Police Department.  “Because none of this evidence was
available to [petitioner] at the time of his suppression hearing,” the district court found, “the
failure to develop a record in the trial court was not his fault.”  

Having found that §2254(e)(2) did not apply to bar an evidentiary hearing, the court
proceeded to decide “ whether to grant an evidentiary hearing under the pre-AEDPA cause
and prejudice standard.”  The court found “cause” on the ground that “the unavailability of
the evidence for the suppression hearing in 1985 and the post-conviction court’s denial of an
evidentiary hearing were objective factors beyond [petitioner]’s control,” but concluded that
petitioner could not show “prejudice” due to the strength of the unchallenged  evidence
admitted against him. The court therefore denied petitioner’s request for an evidentiary
hearing.

30) Bowen v. Blaine, 243 F.Supp.2d 296 (E.D.Pa. 2003). In the course of denying relief, the
district court rejected petitioner’s request for an evidentiary hearing on his ineffective
assistance of trial counsel claim. The court noted that the state court record was devoid of “an
affidavit from Bowen’s trial counsel or other evidence that might explain whether counsel’s
actions stemmed from inadequate trial preparation, as opposed to well considered trial
strategy,” and that Bowen did not indicate any attempt to secure such evidence. 243 F.Supp.2d
at 317. Consequently, the court found that Bowen was “at fault” for failing to develop the
state record because “Bowen, through his own lack of diligence has failed to establish, under
the first prong of Strickland, whether trial strategy, as opposed to inadequate trial preparation,
motivated his counsel’s decision not to call the three witnesses at trial.”  243 F.Supp.2d at
315.  The court therefore applied 28 U.S.C. § 2254(e)(2) and concluded “that Bowen does not
qualify for an evidentiary hearing because his claim is not based on a factual predicate that
could not have been discovered, regardless of his diligence in pursuing it.”  243 F.Supp.2d at
315.

31) Neville v. Dretke, 2004 WL 2049335 at *5 (N.D. Tex. Sept. 13, 2004).  The district court
denied relief to the death-sentenced petitioner on his claims of ineffective assistance of
counsel, and refused to grant an evidentiary hearing, noting as follows: 

When there is a factual dispute that, if resolved in the petitioner’s favor,
would entitle him to relief and the state has not afforded the petitioner a full
and fair evidentiary hearing, a federal habeas-corpus petitioner is entitled to
discovery and an evidentiary hearing.  The AEDPA raised the standard for
obtaining relief on claims governed by 28 U.S.C. §2254(d).  Therefore, the
allegations of the petition should now demonstrate that this higher standard
for relief can be met before an evidentiary hearing will be warranted. 
Further, the AEDPA eliminated the requirement of a full and fair hearing in
state court before according deference to state-court findings.  Finally, the
AEDPA expressly limits the availability of an evidentiary hearing when the
habeas petitioner has failed to develop the factual basis of the claim in the
state-court proceedings....The instant case does not warrant an evidentiary
hearing.  The only claim reached on its merits clearly failed to allege facts
which, even if true, would authorize relief.

(internal citations omitted).
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32) Lopez v. Massachusetts, 349 F.Supp.2d 109 (D.Mass. 2004).  The district court granted an
evidentiary hearing on petitioner’s claims challenging the state’s failure to preserve or
disclose notes taken during a witness’s first interview with the police relating to a suspect
other than petitioner.  The witness testified at trial that he saw a truck driving near the incident
location and saw the man who had been driving the truck standing near the victim’s residence. 
In his motion for a new trial which was filed in and denied by the state courts, petitioner
presented affidavits that the man driving the truck had a criminal history, was the victim’s
mother’s drug dealer, had been romantically involved with victim’s aunt, and had a grudge
against petitioner.  First, the district court determined the state court’s decision denying
petitioner’s claim that the police notes from the witness’ first interview should have been
turned over to petitioner under Brady v. Maryland was objectively unreasonable.  The district
court held that a substantial nexus existed where the other suspect was “seen in the vicinity
where the victim’s body was found on occasions shortly before and after the victim was
killed, and his relationships with [petitioner], [the victim’s mother], and her sister constitute
additional probative evidence that [the other suspect] might have been the killer,” 349
F.Supp.2d 121.  The court further noted that petitioner provided evidence that the other
suspect had “method, opportunity, and motive, in a case where the murderer’s identity could
only be established through circumstantial evidence.”  Id.  Second, The district court held that
the state court’s decision was objectively unreasonable because the state court’s “conclusions
were based on the probative value of [petitioner]’s affidavits, rather than on the significance
that his claims might have if they were true.” 349 F.Supp.2d at 124.  The court explained:

Were [petitioner] to have a new trial, he would be able to examine [the other
suspect] and cross-examine [the victim’s mother] and her sister, and possibly
others, regarding all the claims in his affidavits.  The reason that [petitioner]
could only base his new trial motion on his affidavits was that he was not
given any kind of evidentiary hearing, at which he could use compulsory
process to elicit testimony from witnesses with personal knowledge.  Nor
was he given any opportunity to conduct discovery.  Without compulsory
process, [petitioner] could not be expected to get, for example, supporting
affidavits from the victim’s mother and aunt, and from the man he wishes to
accuse of committing the murder.

Id.  
Finally, the district court held §2254(e)(2) does not apply to petitioner because he

“has in fact developed the factual basis of his claim in state court – he presented the state
courts with affidavits laying out the relevant facts.” 349 F.Supp.2d at 124-25.  The district
court noted that petitioner did not fail to present other evidence that he would want to present,
such as testimony from the victim’s mother, the victim’s aunt, and the other suspect because
“‘failure’ in this context requires some lack of diligence and [petitioner] did everything
reasonably possible to get the relevant facts before the state courts.” 349 F.Supp.2d at 125
(internal citations omitted).  Therefore, the district court turned to pre-AEDPA law and
granted petitioner an evidentiary hearing because petitioner “never had a full and fair hearing
to demonstrate whether he can corroborate his claims ... and [i]t is unlikely that he could ever
obtain corroborating evidence without discovery and compulsory process.” 349 F.Supp.2d at
125. In addition, the district court held the “‘fact-finding procedure employed by the state
court was not adequate’ in this particular case, given the unique difficulties [petitioner] faced
and the fact that there was ‘a substantial allegation of newly discovered evidence.”  349
F.Supp.2d at 126 (internal citations omitted).

33) Steward v. Grace, 362 F.Supp.2d 608 (E.D.Pa. 2005).  In this non-capital murder case, the
district court ordered an evidentiary hearing on the following issues (1) whether petitioner’s
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counsel provided ineffective assistance during closing argument by admitting petitioner’s
guilt, and  (2) whether the prosecution suppressed hair comparison test results in violation of
Brady where the state dismissed this claim without a hearing.  The court noted a hearing was
necessary on the first claim because no transcript of counsel’s closing argument was available
and the state dismissed the claim without a hearing.  The court stated that “[w]ithout evidence
as to what trial counsel said during his closing argument, the Court cannot draw a conclusion
as to whether this statement did constitute sound trial strategy.” 362 F.Supp.2d at 617-618. 
In a footnote, the court observed that it is “perplexing that when [p]etitioner requested the
transcripts of his court proceedings in 1992, the only portion of the proceedings for which the
recording was lost was his trial counsel’s closing argument.”  362 F.Supp.2d at 618 n.22.

34) Hodge v. Strange, 2005 WL 1018426 at *8 (D.Conn. Apr. 29, 2005).  In the course of
denying relief on petitioner’s Batson claim, the district court noted that because a habeas
petition raises a different question than raised on direct appeal, the “procedural rules that
apply to appellate review – such as a rule barring the admission of evidence not presented
directly to the trial court – may not be appropriate in the habeas context.”  Thus, “[w]hen
faced with a factual question, a district court is bound to give deference to a state court’s
decision on that question.  That presumption, however, can be rebutted by clear and
convincing evidence, and the only limitation that the statute places on what evidence can be
used to rebut the presumption is the limitation on which circumstances permit a hearing.” 

35)  United States v. Brown, 2005 WL 1532538 at *10 (E.D.Pa. June 28, 2005).  The district
court granted an evidentiary hearing in this §2255 case on petitioner’s claim that trial counsel
was ineffective for failing to call an eyewitness to testify.  The court reasoned that “although
the record may strongly suggest that trial counsel’s decision not to call [the witness] ‘might
be considered sound trial strategy,’ it does not ‘conclusively show’ that counsel’s performance
was not deficient.”

36) Von Berckefeldt v. Hall, 2005 WL 1566650 at *15 (D.Or. June 28, 2005), aff’d, 200
Fed.Appx. 642 (9th Cir. 2006). Addressing petitioner’s Rule 7 motion to admit into evidence
a material witness warrant and police reports, the district court found “on this record that,
because petitioner was not diligent in developing the factual predicate of this claim for
ineffective assistance in state court, he would not be entitled to an evidentiary hearing under
§ 2254(e)(2) and, therefore, he may not expand the record with the exhibits he submits.”  The
district court explained that the warrant and police reports were dated in 1996, and therefore,
were available at petitioner’s state post-conviction relief hearing, which occurred in 1999. 
In addition, the only evidence presented at the state hearing concerning this witness was
petitioner’s testimony that trial counsel stated he had found the witness’ location and she
witnessed the shooting, but there was no indication in the state court record that petitioner
made any attempt to investigate the evidence he proposed to admit in the federal court.

37) Satterlee v. Wolfenbarger, 374 F.Supp.2d 562 (E.D.Mich. 2005), aff’d, 453 F.3d 362 (6th
Cir. 2006), cert. denied, 549 U.S. 1281 (2007). In an appendix to its order granting relief on
petitioner’s ineffective assistance of counsel claim in this drug case, the district court included
its previous order for an evidentiary hearing, which concluded that petitioner was diligent in
attempting to develop the factual basis of his claim because he requested but did not receive
an evidentiary hearing in state court and his claim, if true, would entitle him to relief.

38) United States v. Brown, 2005 WL 1532538 at *10 (E.D. Pa. June 28, 2005). The district
court granted an evidentiary hearing in this §2255 case on petitioner’s claim that trial counsel
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was ineffective for failing to call a particular witness. The court reasoned that, “although the
record [– which included a pretrial memo by trial counsel indicating an interest in taking a
statement from the witness, and a request for traffic stop information to corroborate the
witness’ account – ] may strongly suggest that trial counsel’s decision not to call [the witness]
‘might be considered sound trial strategy,’ it does not ‘conclusively show’ that counsel’s
performance was not deficient.” 

39) Bader v. Warden, 2005 WL 1528761 at *2 (D.N.H. June 29, 2005), aff’d, 488 F.3d 483 (1st.
Cir. 2007).  In the course of denying an evidentiary hearing and denying relief in this non-
capital murder case, the district court held that where respondent did not “contend that
[petitioner] failed to raise or develop the factual basis for [his] claim in state court[, . . .] the
court will assume that the restrictions of §2254(e)(2) do not apply to this claim.”  The court
went on to hold that when §2254(e)(2) does not apply, the pre-AEDPA standard in Townsend
v. Sain, 372 U.S. 293 (1963) applies.

40) Jennings v. Renico, 2005 WL 2679778 at *2-3 (W.D. Mich. Oct. 20, 2005).  Before denying
relief in this non-capital murder case, the district court rejected petitioner’s objection to the
magistrate refusal to hold an evidentiary hearing. Noting that §2254(e)(2) only applies where
a petitioner fails to develop the factual basis of a claim in state court, and that this failure
occurs only when the petitioner is at fault for the failure, the district court stated that “in the
event that a petitioner did not fail to develop the facts in the state court, §2254(e)(2) does not
apply but he is not entitled to an evidentiary hearing unless he can satisfy the pre-AEDPA
standard.”  That standard, the court explained,  requires both allegations of additional facts
which, if true, would entitle the petitioner to relief, and satisfaction of one of the factors
enumerated in Townsend v. Sain, 372 U.S. 293 (1963).  Here, petitioner had not satisfied
either §2254(e)(2) or Townsend since his mere filing of a motion to remand for an evidentiary
hearing in state court did not constitute due diligence, and his failure to point to any fact that
would entitle him to relief on his ineffective assistance of counsel claim fell short of what
Townsend requires. The court explained that, “[w]hether cast as a lack of diligence in
developing the facts underlying his claim or as a failure to allege facts entitling him to relief,
[p]etitioner’s failure to identify a single fact in support of his claim dooms his request for an
evidentiary hearing.” 

41) Valentine v. New York, 2005 WL 3215224 (S.D.N.Y. Dec. 1, 2005). The district court
ordered a reconstruction hearing in connection with petitioner’s Batson claim where the
prosecutor, who struck the only African-American juror on the panel, stated that his reasons
for his use of a peremptory strike were that the juror was not overly interested, was not paying
attention during questioning, and was not taking voir dire seriously.  The prosecutor had only
asked the juror one brief question, which he posed to several jurors.  Recognizing that
demeanor evidence can be a valid race-neutral reason for a peremptory strike as long as
specific evidence in the record supports the prosecutor’s explanation, the district court held
that the record in this case failed to support the prosecutor’s allegations except his assertion
that the juror did not maintain eye contact, which is not a sufficient race-neutral justification. 
Further, the district court corrected the trial judge’s mischaracterization of asserting a Batson
motion as alleging an attorney is a racist.  The district court noted that Batson has nothing
whatsoever to do with whether a person is a racist, and that the trial court’s statement implies
a reluctance to question the prosecutor’s motivation.

42) Bell v. True, 413 F.Supp.2d 657 (W.D. Va. 2006), aff’d sub nom. Bell v. Kelly, 260
Fed.Appx. 599 (4th Cir. Jan. 4, 2008), cert. dismissed as improvidently granted, 555 U.S.
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55 (2008). In this Virginia capital case, the district court denied petitioner’s request for an
evidentiary hearing on his claim that a jailhouse snitch committed perjury.  First, the court
held that because the state court had ruled that an affidavit concerning that claim was
inadmissible based on state law, the federal court could not review the affidavit absent a
showing of cause and prejudice or fundamental miscarriage of justice. Petitioner’s reliance
on the affiant’s unexplained fear of cooperating with the defense’s investigator was not
sufficient to constitute cause.  Second, the court held that petitioner had not rebutted the
§2254(e)(1) presumption of correctness attached to the state court’s resolution of the factual
issues relating to petitioner’s claim, and that although petitioner requested evidentiary
hearings, funding for investigators, and discovery during the state habeas proceedings, he had
not been diligent in seeking to develop the facts in state court.  On this last point, the court
explained that petitioner had at least one investigator during the state habeas proceedings who
met with the relevant witness several times, and petitioner failed to explain why he did not
obtain the affidavit proffered to the federal court during the state court process.  Thus, the
court held the new affidavit was barred by §2254(e)(2).  

Turning to petitioner’s claim that trial counsel had been ineffective for failing to
develop and present mitigating evidence, the district court held that petitioner was entitled to
an evidentiary hearing.  Petitioner’s original counsel withdrew from the case after admitting
to the court that he had developed no mitigation evidence.  After removing counsel from the
case, the court set a later trial date and appointed an attorney who had never handled a capital
case, whose primarily responsibility was to investigate and prepare evidence to present at
sentencing.  Although counsel interviewed petitioner, his sisters, and his mother, he
acknowledged that he never requested any documents; additionally, despite having been
advised by a mitigation investigator that petitioner probably suffered from neurological
damage and cognitive deficits, counsel failed to supply the investigator with necessary contact
information for various social history witnesses.  While the state court denied relief on the
ground that the two witnesses counsel presented at trial provided the jury with evidence of
petitioner’s family and background, the district court noted that trial counsel did not ask the
witnesses any questions about petitioner’s background, his relationships with others, his
children, or any other mitigating factors.  Additionally, while the state court held that
counsel’s failure to present mitigating evidence was a strategic decision, the district court
observed that this reasoning overlooked counsel’s obligation to conduct a thorough
investigation of the defendant’s background.  Noting that counsel may cease investigatory
efforts when continuing would be a waste, the court held that “it is far from clear that the
potential mitigation evidence offered by [petitioner] was the type of double-edged evidence
that courts have found reasonable to exclude from mitigation cases.” 413 F.Supp.2d at 699.
Thus, the court held that petitioner had presented a colorable claim that the state court’s
decision was unreasonable and ordered an evidentiary hearing.

43) Lark v. Beard, 2006 WL 1489977 (E.D. Pa. May 23, 2006). In this Pennsylvania capital
case, the district court granted an evidentiary hearing on petitioner’s Batson and ineffective
assistance of counsel claims.  As to the Batson claim, the court found that petitioner did not
fail to develop the factual basis because he requested but was denied an evidentiary hearing
in state court, and that a hearing could advance petitioner’s claim, which alleged a prima facie
case of discrimination.  As to the claim that trial counsel was ineffective for failing to
investigate, prepare, and present available mitigating evidence, the court found that petitioner
was not at fault for the lack of a factual record because he requested an evidentiary hearing
and submitted proffers identifying the evidence he would have presented at a hearing. 

44) Davis v. Jones, 2006 WL 2472933 (E.D. Mich. Aug. 25, 2006), rev’d on other grounds, 306
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Fed.Appx. 232 (6th Cir. Jan. 6, 2009).  The district court appointed counsel and ordered an
evidentiary hearing on petitioner’s Miranda claim in this Michigan second degree murder
case.  Petitioner challenged the admissibility of his two statements to police on the ground that
his invocation of his right to counsel was not honored.  The trial court denied this challenge,
rejecting petitioner’s claim that he invoked his right to counsel as not credible, and refusing
to consider the corroborating testimony of another witness because it was not admissible.  The
federal habeas court determined that the state court’s handling of the question whether
petitioner invoked his right to counsel was unreasonable, and concluded that an evidentiary
hearing was necessary.  As to the propriety of holding a hearing, the district court found that
petitioner had not failed to develop the facts, since he offered the corroborating witness but
the trial court refused to consider the witness’s testimony, and that a hearing was necessary
under Rule 8 because petitioner’s claim turned on resolution of whether he was actually in
custody and requested counsel.     

45) Starns v. Franklin, 2007 WL 3232190 (W.D. Okla. Oct. 31, 2007).  The district court
ordered an evidentiary hearing on petitioner’s claim that his guilty plea was involuntary
because he was misled into believing that his sentences would run concurrently rather than
consecutively.  The court found that petitioner had not failed to develop the facts in state court
proceedings, noting that he submitted relevant documents to the state court and unsuccessfully
requested a hearing.  Turning to whether petitioner’s allegations, if true, would entitle him to
relief, the court recognized that a plea may be involuntary if the defendant’s beliefs about the
sentence he would receive were based on a material misrepresentation.  Finally, the court
acknowledged that a factual dispute was apparent in the state court record, which contained
documents indicating that petitioner’s sentences were to run both consecutively and
concurrently, and concluded that a hearing was necessary to resolve this dispute.

46) Samayoa v. Ayers, 649 F.Supp.2d 1102 (S.D.Cal. 2009), aff’d, 649 F.3d 919 (9th Cir.
2011), cert. denied, 565 U.S. 1211 (2012).  The district court held that §2254(e)(2) did not
preclude an evidentiary hearing.  Looking to Landrigan v. Shriro, 441 F.3d 638 (9th Cir.
2006), rev’d on other grounds, 550 U.S. 465 (2007), the court held that petitioner had not
failed to develop his ineffective assistance of counsel claim in state court because he
supported the claim with three witness declarations and other documents.  Citing a slip
opinion from the E.D. Ca., the district court noted that “the court does not read California law
to require that every document that a petitioner intends to introduce at an evidentiary hearing
be submitted along with the state petition ... As long as sufficient evidence, though perhaps
not every bit of evidence, is attached to the state habeas petition to support the facts alleged
by petition, then the petitioner’s burden to show that the claims are not conclusory has been
met.” 649 F.Supp.2d at 1125.  Despite this, and although petitioner had not received an
evidentiary hearing in state court, the district court concluded that its “extensive review of the
merits of Petitioner’s claim based on the briefs and exhibits” and “hear[ing] from both parties
at oral arguments” was sufficient to conclude that petitioner had not presented allegations
that, if true, would entitle him to habeas relief. Id. at 1136.  The court therefore denied the
claim, but granted a COA on the issue.

47) Lynch v. Hudson, 2010 WL 2076925 (S.D.Ohio May 24, 2010).  The district court granted
petitioner’s motion to expand or supplement the record under Rule 7 of the Rules Governing
Section 2254 Cases.  In support of his Atkins v. Virginia-related ineffective assistance of
counsel claims, Lynch moved to introduce the affidavit and report of a neuropsychologist who
had recently evaluated him.  Lynch explained that the evidence would show that he “does not
have a normal functioning brain, which impairs his coping skills and impulse control.” 2010
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WL 2076925 at *1 (quoting Lynch’s pleadings).  Invoking Holland v. Jackson, 542 U.S. 649
(2004) (per curiam), the state opposed Lynch’s motion, arguing that the proposed evidence
was irrelevant because § 2254(d) limits review to the evidence that was before the State court,
and that Lynch was not entitled to expand the record because he could not satisfy §
2254(e)(2).  Id. at *2.  The district court agreed with the latter interpretation of Holland, but
not with the former.  Id. at *3, 4.  The materials that Lynch sought to admit, the district court
held, were clearly relevant to his claims.  The issue distilled, therefore, to whether petitioner
“failed to develop the factual basis” of his claims in state court.  Id. at *3 (quoting Williams
v. Taylor (2000)).  The court went on to find that Lynch had shown sufficient diligence,
having raised the same constitutional claims in state court, supported those claims with
evidence, and applied, albeit unsuccessfully, for funds for a neuropsychological evaluation
by the current expert.  Id. at *4.

48) Waldrop v. Allen, 2010 WL 2667425 (M.D. Ala. July 2, 2010).  The district court denied an
evidentiary hearing at which to present testimony from a psychologist and a social worker in
support of a sentencing ineffectiveness claim in this Alabama capital case.  Although
Waldrop’s claims were the subject of an evidentiary hearing before the state post-conviction
court, a combination of factors prevented full presentation and consideration of the evidence: 
first, at the state’s insistence – and without objection from Waldrop – the state court construed
his pleadings as lacking allegations that trial counsel were ineffective for failing to call expert
witnesses at the penalty phase; second, Waldrop’s refusal to abide by a one-sided discovery
order (under which he was obligated to provide the state with information, but the state was
not obligated to reciprocate) resulted in the state post-conviction court refusing to permit the
expert testimony; and third, the state courts refused to admit testimony about Waldrop’s
family and background because it was hearsay.  

Assessing Waldrop’s request for a hearing under § 2254(e), the federal district court
held the first two factors against him, finding that to the extent his pleadings had been
mischaracterized in state court, he should have objected to the error, and that his refusal to
obey the one-sided discovery order was a risky move that backfired.  After further
determining that the state courts’ application of the hearsay rule to exclude proffered
mitigating evidence did not contravene clearly established federal law under § 2254(d), the
court denied Waldrop’s request for a hearing.

49) Hearn v. Ryan, 2011 WL 1526912 (D. Ariz. April 21, 2011).  Addressing the state’s motion
for reconsideration in light of Cullen v. Pinholster, 563 U.S. 170 (2011), the district court held
that where the court had previously found, based solely on the state court record, that the state
court’s decision on petitioner’s Faretta  claim was unreasonable, Pinholster did not prevent
the court from holding an evidentiary hearing to determine whether the claim warranted
habeas relief.  Petitioner filed a pro se petition for writ of habeas corpus.  After briefing was
completed, the court issued an order finding that “Petitioner’s exclusion from the jury note
conferences deprived him of actual control over his case in violation of Faretta and
McKaskle, and that the Arizona Court of Appeals’ decision to the contrary was unreasonable.” 
Hearn, 2011 WL 1526912 at *2.  The court further determined that an evidentiary hearing
was necessary “to make certain, because it was not completely clear from the record and was
disputed by the Parties, that Petitioner did not in fact waive his Faretta rights by expressly
consenting to standby counsel’s solo participation at the jury-note conferences.” Id. After
Pinholster was decided, the state moved for reconsideration, arguing that the evidentiary
hearing should be cancelled.  After analyzing the holding in Pinholster and explaining that
it requires a federal court to “rely only on the record that was before the state court” when
“reviewing the reasonableness of a state court’s decision,” the district court observed that it
had strictly complied with Pinholster’s requirements. Id. at *2.  Based solely on the state court
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record, the court determined that “Petitioner’s Faretta claim satisfied § 2254(d)(1).”  Id. 
Accordingly, it then “fell to this Court to resolve the claim.”  Id.  Thus, “[w]hat is dependent
on the evidentiary hearing ... is whether relief will ultimately be granted, not whether the state
court acted unreasonably.”  Id.  Next, the court considered the state’s argument that “further
development of the record on the issue of express consent is not needed” because “the Faretta
standard, by definition, applies only when a defendant did not consent to standby counsel’s
participation.”  Id.  The district court observed that, for purposes of deciding whether the state
court’s decision was reasonable, the district court did not need to consider whether petitioner
had expressly consented to standby counsel’s solo participation in the jury-note conferences
because the state court apparently assumed that he did not.  The court stated that if respondent
argues that the state court made an implicit finding that petitioner did not consent, and that
such an implicit finding is are presumed correct under § 2254(e)(1) for purposes of the district
court’s decision on the merits of the Faretta claim, then “an evidentiary hearing on the issue
of consent is not necessary and relief can be granted without any further proceedings.”  Id. at
*2.  The court therefore instructed respondents to “notify the Court that they concede
Petitioner did not expressly consent to standby counsel’s solo participation at the jury-note
conferences.  Otherwise, the evidentiary hearing will be held as planned.”  Id. at *3.  

50) United States ex. rel. Brady v. Hardy, 2011 WL 1575662 (N.D. Ill. April 25, 2011). 
Addressing the state’s motion to reconsider, the district court held that Pinholster required it
to vacate an evidentiary hearing for the purpose of determining whether petitioner could
satisfy § 2254(d) in connection with his ineffective assistance of counsel claim, but that
Pinholster did not prohibit an evidentiary hearing to assess petitioner’s claim of actual
innocence offered to overcome a procedural default.  Petitioner was convicted of non-capital
murder in Illinois, and he raised a number of claims in his § 2254 petition, including claims
that his trial counsel was ineffective for failing to investigate and call certain exculpatory
witnesses (“first IAC claim”), and failing to seek dismissal of the charges based on the
prosecution’s use of perjured testimony (“second IAC claim”).  The Illinois state court
adjudicated the first IAC claim on the merits, but the second IAC claim was procedurally
defaulted for failure to include it on appeal from the state trial court’s denial of post-
conviction relief.  The federal district court originally ordered an evidentiary hearing on the
first IAC claim and deferred ruling on the availability of merits review for the second claim
based on the “fundamental miscarriage of justice” exception until “after considering the
results of the anticipated evidentiary hearing.”  2011 WL 1575662 at *1.  After the state
sought reconsideration in light of Pinholster, the district court agreed that no hearing should
be held on the first claim because it was adjudicated on the merits in state court.  Id. at *2. 
With regard to the second claim, however, the court explained that “[t]he purpose of the
evidentiary hearing ... is not to obtain evidence to be used on the merits of the claim, but
rather is only for the purpose of determining whether [petitioner] can overcome the procedural
default of the claim by showing his actual innocence.”  Id. at *3.  Although neither party
addressed this issue in their written submissions, the court raised it at the motion hearing
where “Respondent’s counsel conceded that Pinholster does not apply to the court’s
determination of whether to hold an evidentiary hearing to assess a claim of actual innocence
offered to overcome a procedural default.”  Id.  Thus, the court declined to wholly vacate its
order for an evidentiary hearing, but ruled that it would be limited to addressing the actual
innocence exception.  See also Washington v. Beard, 2012 WL 1033526 (E.D.Pa. Mar. 28,
2012) (similar).

51)  Pate v. Secretary, Dept. of Corrections, 2011 WL 2011507 (M.D. Fla. May 20, 2011).  On
the state’s motion for reconsideration in light of Cullen v. Pinholster, 563 U.S. 170 (2011),
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the district court vacated a previously scheduled evidentiary hearing on petitioner’s claims
that “trial counsel was ineffective for failing to investigate and inform him that a lawful
prescription is a complete defense to the charge of possession of ... Xanax,” and “for failing
to investigate and advise him that taking temporary control over contraband with the intent
to turn it over to law enforcement does not constitute possession under Florida law.”  Pate,
2011 WL 2011507 at *2.  Petitioner opposed the state’s motion to reconsider on the ground
that Pinholster did not preclude an evidentiary hearing because his claims were not
adjudicated on the merits in state court.  The district court disagreed, holding that “[t]he state
court denied these claims, finding the claims were waived by the entry of petitioner’s plea and
that petitioner had not alleged and demonstrated prejudice.  Because petitioner’s claims were
adjudicated on the merits, pursuant to Pinholster an evidentiary hearing in this case is not
permitted.”  Id. 

52) Coddington v. Cullen, 2011 WL 2118855 (E.D. Cal. May 27, 2011).  In this California
capital case, the federal magistrate denied petitioner’s motion for discovery without prejudice
on the ground that Cullen v. Pinholster, 563 U.S. 170 (2011), prohibits discovery regarding
claims adjudicated on the merits in state court until after a petitioner has satisfied § 2254(d)
solely on the basis of the state-court record.  Petitioner apparently did not dispute that “all of
the claims at issue here were decided on the merits in state court proceedings,” such that
Pinholster dictates that “no evidentiary hearing is appropriate on any of the claims for which
discovery is sought.” 2011 WL 2118855 at *2.  Treating it as a matter of “common sense” that
no discovery should take place, the magistrate criticized petitioner for lacking a satisfactory
answer to “the inexorably related question of – why permit discovery if it cannot be used?” 
Id.  Petitioner contended that “the district courts always maintain ‘discretion’ to order
discovery,” and that “perhaps discovery could be used for (re)exhaustion purposes in state
court.”  Id.  With regard to the first argument, the magistrate explained that “[d]iscretion
remains bounded by the law on the subject, and when that law indicates that federal factual
development is initially precluded or not useable, as [Pinholster] surely does, a judge abuses
his discretion by ignoring the law.”  Id.  The magistrate then observed that petitioner’s
“suggestion that federal discovery can be utilized to develop a record for state court purposes
(on return to state court for more exhaustion) turns the entire federal process on its head.”  Id.
at *3.  Petitioner countered that state court factual development was nearly impossible, citing
statistics showing that “the State of California rarely grants any habeas claims, and very
infrequently permits evidentiary hearings.”  Id.  The magistrate, however, derided this
contention, saying “[p]erhaps if petitioners were more discerning in only bringing manifestly
colorable claims before the state courts in habeas, there would be fewer summary denials.” 
Id. at *3, n.11.  He went on to conclude that he would “not exercise discretion to afford
petitioner the opportunity to develop facts which would be precluded from presentation at a
federal evidentiary hearing – at least initially.”  Id.  

53) Johnson v. Cullen, 2011 WL 2149313 (N.D. Cal. June 1, 2011).  In this California capital
case, the district court granted the warden’s motion to reconsider a prior order for an
evidentiary hearing in light of Cullen v. Pinholster, 563 U.S. 170 (2011).  The district court
agreed with the warden  that “in light of Pinholster this Court should conduct the § 2254(d)(1)
review of petitioner’s claims prior to holding an evidentiary hearing under § 2254(e)(2), as
the expense and time required for an evidentiary hearing should not be expended if
petitioner’s claims will not survive § 2254(d)(1) review.”  Id. at *2.  In so holding, the court
rejected petitioner’s arguments that “Pinholster did not change, but merely confirmed, the
law” and that the court’s previous decision to grant an evidentiary hearing included an
implicit finding that petitioner had already satisfied § 2254(d)(1).  Instead, the court said that

§ 2254(e)(2) / Evid. Hrgs.  895 -- DCT



it had previously “followed standard practice at that time, and determined whether the hearing
was merited under the criteria of § 2254(e)(2).”  Id.  In light of Pinholster, the court granted
the warden’s motion and stayed the evidentiary hearing pending a ruling on whether petitioner
can satisfy 2254(d)(1).  

54) Hurst v. Branker, 2011 WL 2149470 (M.D.N.C. June 1, 2011).  In this North Carolina
capital case, the district court denied petitioner’s request for discovery “[b]ecause petitioner
cannot show ‘good cause’ for the discovery he requests, particularly in light of Cullen v.
Pinholster, 563 U.S. 170 (2011),” and further held that petitioner could not satisfy §
2254(e)(2).  Following his conviction and death sentence, petitioner sought post-conviction
relief via a Motion for Appropriate Relief (“MAR”).  “Claim I” of the MAR asserted that
petitioner was denied the right to counsel and to confront his accusers at his capital sentencing
hearing when a juror was improperly influenced by an external source.  Petitioner attached
an affidavit from the juror, which stated: 

During the trial, I often had lunch with my father who worked near the
courthouse.  Prior to deliberations, I asked my father where I could look in
the Bible for help and guidance in making my decision for [sic] between life
and death.  After the jury had found [petitioner] guilty but before we decided
his sentence, I opened my Bible at home because I wanted to read something
to help me with my decision.  My father had given me the section in the
Bible where I could find “an eye for an eye.”  That night after reading that
section in the Bible, it helped me sleep better.  It didn’t make the decision
any easier.  The next day during deliberations, I voted for the death penalty. 
2011 WL 2149470 at *1.  

Petitioner argued that the communication between the juror and her father constituted an
improper external influence and that, by directing her to the “eye for an eye” passage, the
juror’s father implied that her decision should be death.  

Petitioner requested an evidentiary hearing “in order to allow additional development
of the facts . . . including the particular passage [the juror’s] father cited.”  Id. at *2.  The state
court scheduled an evidentiary hearing.  “Approximately 26 minutes before the hearing began,
petitioner filed a Motion for Discovery Depositions,” id. at *3, to which he attached an
affidavit from one Adam Pfeifer (dated one day earlier) who stated that: (1) he had been hired
to interview jurors who sat on petitioner’s case; (2) he interviewed the juror in question and
obtained her affidavit; (3) after he obtained her affidavit, Pfeifer returned to the juror’s house
in an attempt to “get more details,” but she said she was busy and told him to come back in
a couple of hours; (4) Pfeifer returned at the agreed-upon time, and it appeared that the juror
was home, but she did not answer the door; (5) Pfeifer also interviewed the juror’s father, who
confirmed that he had the conversation and stated that he had called his mother (the juror’s
grandmother) to get the Biblical reference before he passed it on to his daughter; and, (6)
Pfeifer attempted to contact the juror’s grandmother by calling her several times, but she did
not return his calls.  At the hearing on the MAR, the state argued that the Bible was not an
external influence and that petitioner’s affidavits did not support his position that the juror’s
father told her how she should vote.  Petitioner’s counsel again expressed a desire to develop
the facts at a hearing, but failed to “identify what aspects of ‘these conversations’ petitioner
wished to ‘flush out’ or why the state trial court needed such information to rule on Claim I.” 
Id. at *5.  The state court denied petitioner’s MAR and denied his motion for discovery, and
the North Carolina Supreme Court summarily denied review.  Petitioner then filed a petition
for writ of habeas corpus in the federal district court, along with a motion for discovery in
which he sought to depose the juror, her father and her grandmother.  

The district court denied the motion for discovery on two grounds.  First, the court
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held that “it appears that the state trial court adjudicated claim I of petitioner’s MAR on the
merits.  Accordingly, § 2254(d) would apply and, under Cullen, this Court could not consider
evidence petitioner might uncover in discovery when evaluating the refusal of the state courts
to grant him relief.”  Id. at *9.  Alternatively, the court noted that even if § 2254(d) did not
apply to Claim I, petitioner would still have to satisfy § 2254(e)(2), and he could not do so
because he had “failed to show that he ‘exercised due diligence in investigating and
presenting [Claim I in the state trial court],’ at least as to the matters on which he now seeks
discovery....”  Id. at *10.  The court observed that petitioner requested “an evidentiary hearing
to resolve any factual dispute, but did not identify any potential such dispute.”  Id. at *11. 
The court stated that it “has difficulty concluding that the failure of the juror to come to the
door on one occasion ... establishes that the juror declined to cooperate with petitioner’s
investigation, particularly given her prior cooperation.”  Id. at *9.  The court also noted that
petitioner had never alleged that the juror’s father refused to answer any questions.  Finally,
the court stated that petitioner never told the state court what questions he needed to ask these
witnesses, except for his specific request to ask which “eye-for-an-eye” passage the father had
referenced.  Thus, the court held, “petitioner asked for an evidentiary hearing and discovery
in the state trial court, but he did so in a fashion that failed to apprise that court in a
meaningful way about what information he needed judicial compulsion to obtain.”  Id. at *11. 

55) Gillispie v. Timmerman-Cooper, 2011 WL 2224487 (S.D. Ohio, June 8, 2011).  The district
court granted the warden’s motion to vacate the post-evidentiary hearing briefing schedule
in light of Cullen v. Pinholster, 563 U.S. 170 (2011).  The habeas petition contained a single
ground for relief: a Brady claim that was plainly adjudicated on the merits in state court.  The
district court explained that the rule of Pinholster “means that any evidence which this Court
took at the evidentiary hearing or that [was] offered in petitioner’s Motion to Expand the
Record is immaterial to a decision on whether the Ohio court’s decisions on [petitioner’s]
Brady claim was contrary to or an unreasonable application of United States Supreme Court
precedent.”  2011 WL 2224487 at *1.  The court then granted the warden’s motion to vacate
the briefing schedule and denied petitioner’s motion to expand the record without prejudice
to its renewal after resolution of the § 2254(d)(1) issue.  [Editor’s note:  District courts also
denied requests or vacated orders for discovery and evidentiary hearings in light of Pinholster,
where the petitioner’s claims were adjudicated on the merits in state court and where the
district court had not yet determined whether § 2254(d) was satisfied, in the following
additional cases:  Barton v. Warden, 2011 WL 2293225 (S.D. Ohio, June 8, 2011); Carter
v. Bigelow, 2011 WL 2551325 (D. Utah, June 27, 2011); Jones v. Pepe, 2011 WL 2971956
(D. Mass, July 20, 2011)].  

56) Bemore v. Martel, 2011 WL 2650337 (S.D. Cal. July 6, 2011).  The district court granted
petitioner’s request to expand the record to include the declaration of his separately-tried co-
defendant, Keith Cosby.  Petitioner argued that the Cosby declaration was relevant “to
establish material facts relating to petitioner’s state of mind at the time of the incident and his
overall mental state relevant to several pending issues.” 2011 WL 2650337 at *2.  Petitioner
also asserted that the declaration rebutted arguments the state had made in the federal court
proceedings that Cosby was not willing to testify at petitioner’s trial.  The state opposed the
motion on the ground that the declaration “includes new factual assertions never made in any
state court and never before made in this Court.”  Id.  The district court found that petitioner
had not failed to develop the facts in state court because his state court petition included all
of the salient facts set forth in the Cosby declaration.  The district court also found that
petitioner had been diligent in seeking to develop his claims because his “state habeas petition
included a request for an evidentiary hearing, as well as a request for investigative funds,
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discovery, and access to state court’s subpoena power,” but the California Supreme Court
summarily denied his petition at the informal pleading stage.  Id. at *3.  Accordingly, the
district court held that the requirements of § 2254(e)(2) were satisfied and granted petitioner’s
motion to expand the record.  The court noted, however, that the Supreme Court’s recent
decision in Pinholster would limit its review under § 2254(d)(1) to the state court record such
that, “to the extent the Cosby declaration contains any new factual allegations not presented
to the state court, this Court will not consider any such new facts unless petitioner first
satisfies section 2254(d) ....” Id.  

57) Richardson v. Hardy, 2012 WL 850732 (N.D. Ill. Mar. 13, 2012), rev’d on other grounds
sub nom. Richardson v. Lemke, 745 F.3d 258 (7th Cir. 2014), cert. denied, 135 S.Ct. 380
(2014).  Before granting relief on petitioner’s Batson v. Kentucky claim in this formerly
capital (sentenced commuted by Gov. Ryan) Illinois murder case, the district court rejected
the state’s contention that federal review was limited to the state court record.  The state post-
conviction court had treated the claim as procedurally defaulted, but the federal district court
held that petitioner had shown cause to overcome the default.  In light of those circumstances,
the court further determined that, since there had been no adjudication on the merits by the
state court, § 2254(d) – and Cullen v. Pinholster – were inapplicable, and did not affect its
authority to hold an evidentiary hearing and consider the expanded record.

58) Keenan v. Bagley, 2012 WL 1424751 at *30 (N.D. Ohio April 24, 2012).  Before granting
relief on petitioner’s Brady v. Maryland claim in this Ohio capital case, the district court held
that § 2254(e)(2) did not bar expansion of the record to include information developed during
the litigation of a co-defendant’s case:  “Keenan did not ‘fail to develop his Brady claims in
state court.  Throughout the twenty-three years of this case, Keenan persistently has sought
discovery from the State, and was thwarted at every stage.  He only obtained most of the
information as a result of his co-defendant’s highly contentious and hard-won habeas
discovery.”

59) Hill v. Anderson, 2012 WL 2826973 (N.D. Ohio July 10, 2012).  The district court denied
petitioner’s requests for discovery and expansion of the record in light of Martinez v. Ryan,
566 U.S. 1 (2012), in this Ohio capital case.  After an unsuccessful return to state court in
pursuit of relief on his Atkins v. Virginia claim, petitioner re-asserted the Atkins claim and
added contentions that his counsel in connection with the state court Atkins proceeding had
been ineffective, and that he was actually innocent of the death penalty because he is mentally
retarded.  He also asked for a federal evidentiary hearing, sought to expand the record with
various declarations, and requested discovery on both the Atkins claim and the Atkins-related
IAC claim.  The district court denied the requests for an evidentiary hearing and record
expansion because petitioner “cannot show that he was not at fault for failing to develop the
record at the state Atkins hearing.” 2012 WL 2826973 at *1 (citing 28 U.S.C. § 2254(e)(2)). 
After the court also denied discovery on the Atkins-related IAC claim because “[p]etitioner
is not entitled to effective assistance of counsel during post-conviction proceedings,” id.,
petitioner moved for reconsideration in light of Martinez, id. at *2, arguing that Martinez
“weighs in favor of [his] claim that the ineffective assistance of state Atkins post conviction
counsel provide[s] him with cause to demonstrate that failure to develop the record at the state
Atkins hearing was not [his] fault ... thereby allowing expansion of the habeas record,” id. at
*3.  He also argued that, more generally, “Martinez should provide cause to allow this Court
to address [his] Atkins claims raised in the Amended Habeas Petition fully.”  Id.  The district
court disagreed, finding that “Martinez does not alter the fact that Hill’s ineffective assistance
claim is not cognizable in habeas, and therefore does not warrant discovery or expansion of
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the record supporting it.”  The court then added that,
[f]or the same reason, Martinez does not alter the Court’s conclusion that it
would not permit expansion of the record based on Hill’s argument that he
cannot be faulted for failing to develop the state-court record and therefore
meets the requirements of Section 2254(e)(2) because of the inadequacy of
counsel.  Despite its equitable groundings, Martinez does not stand for the
proposition that if a habeas petitioner’s post-conviction counsel was
ineffective, that somehow nullifies the proceedings at issue, excuses any
failure to meet AEDPA’s requirements, or creates an independent
constitutional claim in habeas.  

Id.  Finally, the district court noted that the state had not asserted that any of petitioner’s
claims were defaulted, and therefore petitioner could not “employ Martinez to support his
requests in order to demonstrate cause for the procedural default of those claims.”  Id. at *4.

60) Young v. Gipson, 163 F.Supp.3d 647 (N.D.Cal. 2015).  After determining that petitioner was
entitled to relief on his juror misconduct claim in this formerly capital California murder case
(petitioner’s death sentence was previously set aside because he is intellectually disabled) the
district court rejected the state’s request for an evidentiary hearing to test the veracity of the
juror’s declaration. The court explained that a useful evidentiary hearing was not possible
since the juror had died, and that the state’s proposal to present testimony from the juror’s
family, friends, and/or the investigator who obtained his declaration would be a poor
substitute:  “Even setting aside the hearsay problems such evidence would present, it is hard
to imagine how such evidence could overcome the declaration made by [the juror] himself.”
163 F.Supp.3d at 750; see also id. (“any evidence offered at a hearing would be too thin to
warrant the use of the court’s limited time and resources”).

61) Smith v. Mirandy, 2016 WL1274592 (S.D. W.Va. Mar. 31, 2016).  Relying on  Winston v.
Kelly, 592 F.3d 535 (4th Cir. 2010), Winston v. Pearson, 683 F.3d 489 (4th Cir. 2012), and
Gordon v. Braxton, 780 F.3d 196, 204 (4th Cir. 2015), the district court determined that the
state courts had not adjudicated the merits of petitioner’s ineffective assistance of counsel
claim challenging his child sexual abuse convictions, then granted an evidentiary hearing. 
The court explained:

The state court’s adjudication of the claim was not an on-the-merits
adjudication because the state court unreasonably refused to allow further
factual development of the issue. Petitioner twice informed the state circuit
court that he was not properly advised by counsel about a plea agreement,
and in his fourth state habeas petition, Petitioner supported his claim with a
statement of facts. In his second state habeas petition ..., petitioner expressed
his desire for an evidentiary hearing on his claims, and in his appeal brief
concerning his fourth state habeas petition, petitioner requested [a] ... remand
... with instructions for the circuit court to conduct an evidentiary hearing.
Notwithstanding petitioner’s clear need for an evidentiary hearing, the state
circuit court twice dismissed, without prejudice, petitioner’s ... claims based
on [his] failure to provide factual support .... Yet, when Petitioner alleged
sufficient facts to support his ineffective assistance of counsel claims in his
fourth state habeas petition, the state circuit court curiously found that the
claims had been previously “disposed of” and dismissed the petition with
prejudice. ... At every step ..., the state courts inexplicably denied petitioner
an opportunity to develop his ... claims at an evidentiary hearing. It was
particularly important to hold an evidentiary hearing on petitioner's plea offer
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claim because that issue inherently requires a credibility determination,
which is typically best made after expansion of the record at an evidentiary
hearing. ...  Quite simply, the state courts adjudicated petitioner’s plea offer
claim on a wholly inadequate record, which the state courts prevented
petitioner from developing.

2016 WL1274592 at *14; see also id. at *15 (finding that petitioner “diligently pursued his
plea offer claim in state court” such that § 2254(e)(2) did not preclude a federal hearing).

62) Jones v. Ryan, 2017 WL 264500 (D. Arizona, January 20, 2017).  Within a larger order
authorizing an evidentiary hearing, record expansion, and discovery in connection with
petitioner’s effort to overcome procedural default via Martinez v. Ryan, the district court
observed that, if successful at demonstrating cause and prejudice, petitioner would not be
barred by § 2254(e)(2) from presenting further evidence on the merits of his Strickland
claims.  The court explained that, because § 2254(e)(2) only restricts a court’s ability to hold
an evidentiary hearing where the petitioner has “failed to develop” the factual basis of a claim
in state court, it follows “that a petitioner who has shown ‘cause’ to excuse the failure to bring
a claim in state court, which amounts to a showing of cause to excuse procedural default, has
also by definition shown ‘cause’ to excuse the failure to develop that state claim within the
meaning of § 2254(e)(2).” 2017 WL 264500 at *19.

63) Garcia v. MacDonald, 2017 WL 783511 (N.D. California, March 1, 2017).  The district
court granted an evidentiary hearing on a juror bias claim in this lewd acts upon a child case. 
Petitioner was 18-years old when he developed a dating relationship with a 12 year old girl
that involved kissing and intercourse.  He was convicted at trial and sentenced to a 17-year
prison term.  He later sought state habeas relief on the ground that a juror – Juror No. 22 –
was actually or impliedly biased because she failed to disclose that she was a cousins to the
victim and the victim’s mother.  In connection with the claim, petitioner requested an
evidentiary hearing and attached an affidavit from Juror No. 22 in which she stated that
although she did reveal to the trial court that she was related to the victim's grandmother,
Sandy Castaldo, she did not reveal her relationship with the victim, Kayli, or the victim's
mother, Stacy, because no one specifically asked her about it and she did not recognize Kayli's
name.  Both Kayli and Sandy testified at trial.  The state courts summarily denied the claim
and petitioner sought federal habeas relief.  

The district court reviewed the parties’ arguments and determined that although it was
possible Juror No. 22’s omissions were innocent mistakes, there were also reasons to question
her explanations.  While the juror claimed she did not disclose her relationships because she
was never asked, the trial court had repeatedly asked jurors as a group whether they knew any
of the proposed witnesses.  Additionally, when the juror disclosed that she was related to
Kayli's grandmother, the trial court stated, “[w]e do need to know if you’re related.  It’s very
important." 2017 WL 783511 at *11.  And while Juror No. 22 claimed she did not recognize
Kayli’s name and did not realize she was Stacy’s daughter and Sandy’s granddaughter, 
another potential juror had stated during voir dire that she knew Kayli because she was
friends with her grandmother, Sandy Castaldo.  Under these circumstances, the district court
found it “unlikely” that Juror No. 22 would not have realized who Kayli was given the other
juror’s explanation.  Finally, Juror No. 22 failed to inform the court that she recognized Kayli
once the trial began, which suggested her failure to disclose were not an innocent mistake.
The district court concluded that because “[p]etitioner has raised a colorable claim of actual
bias,” he “should be given the opportunity to explore whether Juror No. 22’s answers at voir
dire were dishonest and whether this undermined the impartiality of petitioner’s jury.”  2017
WL 783511 at *10 (citing Williams v. Taylor, 529 U.S. 420 (2000)). The court also discussed
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the possibility that, even if Juror No. 22 did not answer dishonestly, she may have been
impliedly biased given that she was related to three witnesses in a criminal case, including the
child victim.  The court noted the state’s argument that there is no clearly established federal
law outlining the doctrine of implied bias, but determined that it would wait to address this
issue, if necessary, until after the hearing on actual bias.

64) Carpenter v. Davis, 2017 WL 2021415 (N.D. Tex. May 12, 2017).  In this capital case, the
district court ordered an evidentiary hearing to address whether petitioner could overcome
procedural bars asserted by the State against several claims.  Petitioner was convicted and
sentenced to death in 1999;  in 2004, the district court stayed the federal proceedings to allow
exhaustion of a claim regarding newly discovered evidence that petitioner’s co-defendant
confessed to the murder;  in 2010, the court again stayed the proceedings to allow exhaustion
of a newly discovered Brady v. Maryland claim;  finally, in 2014, the district court again
stayed the federal proceedings in light of Martinez v. Ryan, 566 U.S. 1 (2012), and Trevino
v. Thaler, 569 U.S. 413 (2013), to allow petitioner to attempt to exhaust new claims of
ineffective assistance of trial counsel that initial collateral counsel failed to raise.  Each time,
the state court held the claims were barred and refused to consider them.  

In light of those state court outcomes, the district court found it necessary to evaluate
the procedural bar issues, including petitioner’s ability to overcome any defaults, and to take
evidence to inform that evaluation.  See 2017 WL 2021415 at *2 (“Because both the claims
[petitioner] raises and the cause and prejudice asserted to excuse the procedural bar of such
claims depends on the resolution of disputed facts, an evidentiary hearing is warranted.”). 
With regard to the scope of the hearing, the court noted that even if § 2254(e)(2)’s restriction
on hearing availability applies to the merits of petitioner’s claims, “the court nevertheless
must make the threshold procedural determination of whether the exception to the procedural
bar applies and receive the evidence necessary to make that determination.” Id.  Consistent
with that observation, the court added that although the hearing was set for the specific
purpose of examining procedural bar issues, the district court stated that “the parties should
also come prepared to present evidence and argue the merits of the underlying claim.”  Id. at
*3; see also id. (“ The evidence required to show cause and prejudice to excuse the procedural
bar for the underlying Brady claim or that the claim of ineffective assistance of trial counsel
is substantial and, therefore, comes within the exception to the procedural bar created in
Martinez, will likely be much of the same evidence needed to prove the merits of the
underlying claim.”).  
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I. HARMLESS ERROR ISSUES 

COURT OF APPEALS CASES:

1) Bland v. Calif. Dept. of Corrections, 20 F.3d 1469, 1478-1479 (9th Cir.), cert. denied,  513
U.S. 947 (1994).  Denial of right to counsel of choice was structural error; thus Brecht did not
apply. 

2) Starr v. Lockhart, 23 F.3d 1280, 1292 (8th Cir.), cert. denied sub nom. Norris v. Starr,  513
U.S. 995 (1994).  Brecht did not apply because state courts did not apply Chapman harmless
error test when reviewing petitioner's Ake claim. 

3) Bonner v. Holt, 26 F.3d 1081, 1083 (11th Cir. 1994), cert. denied, 514 U.S. 1010 (1995)
State bears burden to demonstrate harmlessness under Brecht.

4) Hill v. Lockhart, 28 F.3d 832, 839 (8th Cir. 1994), cert. denied sub nom. Norris v. Hill, 513
U.S. 1102 (1995).  If petitioner demonstrates prejudice pursuant to Strickland, court does not
conduct Brecht harmless error analysis.  Prejudice inquiry is at least as stringent as any
harmless error test and thus harmless error analysis would be superfluous. 

5) Fields v. Leapley, 30 F. 3d 986, 990-991 (8th Cir. 1994).  Brecht did not apply because state
courts did not apply Chapman harmless error test when reviewing petitioner’s Doyle claim.
But see Horsley v. State of Alabama, 45 F.3d 1486, 1492 (11th Cir. 1995) (Brecht harmless
error test applies regardless of whether state courts applied Chapman). 

6) Vidal v. Williams, 31 F.3d 67, 69 (2nd Cir. 1994), cert. denied, 513 U.S. 1102 (1995).
Violation of petitioner's right to public trial was structural error and thus not subject to Brecht
analysis.

7) Rosa v. Peters, 36 F.3d 625, 634 n. 17 (7th Cir. 1994).  Batson violation is not an error of the
"trial type" which is subject to Brecht harmless error analysis.

8) Lee v. Marshall, 42 F.3d 1296, 1298 (9th Cir. 1994).  Police officers unauthorized entry into
jury room during deliberations was not a structural error, but rather was a trial error subject
to Brecht analysis.

9) Webb v. Lewis, 44 F.3d 1387, 1343 (9th Cir. 1994), cert. denied, 514 U.S. 1128 (1995).
Admission of videotaped interview with victim by social worker violated Confrontation
Clause and was not harmless under Brecht.

10) Riley v. Deeds, 56 F.3d 1117, 1120-21 (9th Cir. 1995).  Trial judge's absence during portion
of trial in which jury requested and heard readback of part of victim's testimony was a
structural error not subject to harmless error review.

11) Lawson v. Borg, 60 F.3d 608, 612-13 (9th Cir. 1995).  Whether an error was harmless is not
a finding of fact entitled to the presumption of correctness; jury misconduct was not harmless
under Brecht.

12) Smith v. Singletary, 61 F.3d 815, 817-18 (11th Cir. 1995), cert. denied, 516 U.S. 1140
(1996). Hitchcock error was not harmless pursuant to Brecht.
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13) Duckett v. Godinez, 67 F.3d 734, 749 (9th Cir. 1995), cert. denied, 517 U.S. 1158 (1996).
Court could not conclude that shackling of petitioner at trial was harmless under Brecht. 
Despite the fact that no evidence of prejudice was presented, the state bears “the risk of
doubt” and the case was remanded for an evidentiary hearing on the issue. 

14) Franklin v. Duncan, 70 F.3d 75, 78 (9th Cir. 1995).  Prosecutor's reference to petitioner's
post-arrest silence was not harmless pursuant to Brecht. 

15) Enoch v. Gramley, 70 F.3d 1490, 1500 (7th Cir. 1995), cert. denied, 519 U.S. 829 (1996).
Possible Orndorff exception case; the panel stated that the  test for harmless error “after a state
has already concluded that the error was harmless beyond a reasonable doubt” is Brecht’s
“substantial and injurious effect” standard. But see Tyson v. Trigg, 50 F.3d 436, 446-447 (7th
Cir. 1995), cert. denied, 516 U.S. 1041 (1996).

16) Offor v. Scott, 72 F.3d 30, 33 (5th Cir. 1995).  Violation of right to confrontation was not
harmless under Brecht; a court cannot find an error harmless simply because it thinks the
petitioner would have been convicted even if the constitutional error had not taken place. 

17) Myers v. Johnson, 76 F.3d 1330, 1337 (5th Cir. 1996). Denial of petitioner's Sixth
Amendment right to proceed pro se was a structural error not subject to harmless error
analysis.

18) Delguidice v. Singletary, 84 F.3d 1359, 1364 (11th Cir. 1996).  Estelle/Powell error was not
harmless under Brecht because testimony of doctor who conducted examination formed the
state's only rebuttal to petitioner's insanity defense.

19) Gravley v. Mills, 87 F.3d 779, 789 (6th Cir. 1996).  Prosecutorial misconduct claim in rape
case was not harmless under Brecht and O'Neal; where evidence of petitioner's guilt was not
overwhelming, and petitioner's credibility was a key issue for the jury, prosecutor's repeated
references to petitioner's post arrest silence as evidence of falsity of his story precluded court
from concluding that petitioner's conviction was the result of a fair and impartial trial. 

20) Hanna v. Riveland, 87 F.3d 1034, 1038 (9th Cir. 1996).  In vehicular manslaughter case, Due
Process violation arising from court's instruction on permissive inference allowing jury to
infer recklessness based only on fact that defendant was speeding was not harmless under
Brecht and O'Neal because reviewing court was unable to tell if jury convicted solely on basis
of defendant's admission to speeding.

21) Sherman v. Smith, 89 F.3d 1134, 1140-41 (4th Cir. 1996) (en banc), cert. denied, 519 U.S.
1091  (1997).  Unauthorized juror crime scene visit is subject to harmless error analysis;
Brecht standard applies whether or not state courts have previously performed harmless error
analysis using more onerous Chapman standard.

22) Booker v. Singletary, 90 F.3d 440, 442 (11th Cir. 1996).  State moved to vacate district
court’s order granting the writ on a Hitchcock violation on the basis of U.S. Supreme Court’s
recent decision in Brecht changing the standard for harmless error review in federal habeas;
court of appeals held that change in the law did not amount to extraordinary circumstances
needed to vacate the judgment, and that, even under the new Brecht standard, petitioner was
still entitled to relief.
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23) Seiler v. Thalacker, 101 F.3d 536, 539 (8th Cir. 1996), cert. denied, 520 U.S. 1175 (1997).
“When a state court has not reviewed on direct appeal whether a constitutional error was
harmless, this court examines the error to determine whether it ‘was harmless beyond a
reasonable doubt.’ Orndorff v. Lockhart, 998 F.2d 1426, 1430 (8th Cir. 1993) The record is
reviewed de novo, and the issue is ‘whether there is a reasonable possibility’ the error
contributed to the conviction. Williams v. Clarke, 40 F.3d 1529, 1541 (8th Cir. 1994).”

24) Luman v. Champion, 1997 WL 143594 at *4 (10th Cir. March 31, 1997).  The court held
that any error resulting from the trial judge’s ex parte communications with a sitting juror
regarding possible bias acquired by the juror after seeing a sketch of petitioner on television
and reading an article describing his status as a witness in an unrelated drug trafficking trial
was “trial error that is subject to harmless error analysis” under Brecht.

25) Harrington v. State of Iowa, 109 F.3d 1275, 1279 (8th Cir. 1997).  Court of appeals applied
Chapman harmless beyond a reasonable doubt standard rather than Brecht substantial and
injurious effect standard where it was not clear whether state courts conducted harmless error
review of petitioner’s confrontation clause claim.

26) Arnold v. Evatt, 113 F.3d 1352, 1356 (4th Cir. 1997), cert. denied sub nom. Arnold v.
Moore,   522 U.S. 1058 (1998).  Assuming that constitutional error resulted from a jury view
of the crime scene in the absence of defense counsel, the court held that any such error was
subject to harmless error analysis. The state courts did not review the claim for harmless error
under Chapman, but the Fourth Circuit concluded that any error was harmless under Brecht. 

27) Agard v. Portuondo, 117 F.3d 696, 714 (2nd Cir. 1997).  Prosecutor’s closing argument
comments that defendant’s presence in the courtroom during trial gave him the opportunity
to tailor his testimony to match the evidence violated defendant’s rights to confrontation, to
testify on his own behalf, and to receive due process of law. The errors were not harmless
under Brecht because the verdict necessarily rested on resolution of whether the defendant or
the alleged sodomy victim was more credible, and the prosecutor’s comments unfairly
undermined the defendant’s credibility.

28) Smith v. Horn, 120 F.3d 400, 419 (3rd Cir. 1997), cert. denied sub nom. District Attorney
of Bucks County v. Smith, 522 U.S. 1109 (1998).  In determining whether a jury instruction
erroneously permitting jury to convict defendant of first-degree murder without first finding
specific intent to kill was harmless, the court stated that it could not assume the jury believed
all of the evidence against him and disbelieved all of the evidence in his favor.

29) Curtis v. Duval, 124 F.3d 1, 6 (1st Cir. 1997).  Despite the state courts’ failure to apply
Chapman analysis, the First Circuit applied Brecht harmless error analysis to petitioner’s
claim that he had been denied his right to counsel when the trial court sua sponte gave an
additional jury instruction without securing defense counsel’s presence.

30) Washington v. DeMorales, 1997 WL 547990 at *4 (9th Cir. Aug, 28, 1997) (unpublished),
cert. denied sub nom. Blount v. Washington, 522 U.S. 1076 (1998).  The panel reversed the
district court’s judgment and remanded with instructions to grant the writ in this rape-murder
case. The state conceded that petitioner invoked his right to remain silent during interrogation
by the police, and the court observed that the state appellate court had found that “the police
utterly failed to ‘scrupulously honor’” petitioner’s Miranda rights. Disagreeing with the state
courts and the federal district court, the Ninth Circuit concluded that petitioner’s confession,
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which “was by far the most influential proof before the jury[,] . . . inevitably had a substantial
and injurious effect on the jury’s verdict.”

31) Sweet v. Cox, 125 F.3d 1144, 1159 n.18 (8th Cir. 1997), cert. denied sub nom. Sweet v.
Bowersox, 523 U.S. 1010 (1998).  The court applied “the Chapman standard rather than the
more deferential standard of Brecht . . . because the Missouri Supreme Court did not conduct
harmless-error review on direct appeal.”

32) Hogue v. Johnson, 131 F.3d 466, 498 (5th Cir. 1997), cert. denied, 523 U.S. 1014 (1998).
The Fifth Circuit held that Brecht harmless error analysis applies in federal habeas
proceedings regardless of whether or not the state courts applied Chapman. 

33) Cox v. Norris, 133 F.3d 565, 572 (8th Cir. 1997).  Reaffirming the practice in the Eighth
Circuit, the court stated that, “[w]hen a state court has not conducted a harmless error review,
we must use the strict standard found in Chapman v. California, . . ., in conducting harmless
error review.”

34) Tankleff v. Senkowski, 135 F.3d 235, 240 (2nd Cir. 1998).  The court held that “a
Batson/Powers claim is a structural error that is not subject to harmless error review.”  See
also Galarza v. Keane, 252 F.3d 630, 638 n.8 (2nd Cir. 2001) (quoting Tankleff for
proposition that Batson error is not subject to harmless error analysis).  

35) Billiot v. Puckett, 135 F.3d 311, 318-19 (5th Cir. 1998), cert. denied sub nom. Billiot v.
Anderson, 525 U.S. 966 (1998).  The panel held that “before a federal habeas court can grant
relief on a trial error, including an error occasioned by the sentencer’s weighing of a vague
aggravating circumstance [in this case, Mississippi’s “cruel, heinous and atrocious”
circumstance], the habeas court must review the alleged error for harmlessness.” Relying on
its recent decision in Hogue v. Johnson, 131 F.3d 466 (5th Cir. 1997), the court rejected
petitioner’s argument that it should apply the Chapman harmlessness inquiry, rather than
Brecht, since the state courts had not reviewed the claim for harmlessness. With regard to the
specific inquiry when considering a vague aggravating circumstance, the court instructed that
“the error is harmless if the court concludes that either: (1) the sentence would have been the
same had the unconstitutionally vague aggravating circumstance not been submitted to the
jury at all; or (2) the sentence would have been the same had the unconstitutionally vague
aggravating circumstance been properly defined in the instructions.” Acknowledging that the
district court applied the first prong and concluded that the error was not harmless, the court
went on to find the error harmless under the second prong and therefore reversed the district
court’s grant of relief.

36) Pyles v. Johnson, 136 F.3d 986, 993 (5th Cir.), cert. denied, 524 U.S. 933 (1998).  The Fifth
Circuit concluded that the error resulting from a juror’s unauthorized visit to the crime scene
in this Texas capital case was subject to harmless error analysis under Brecht because “it is
possible . . . to quantitatively evaluate what impact the additional information, if any, that [the
juror] acquired from the visit . . . had on the jury’s conviction of [petitioner] in light of the
evidence presented at trial . . .”

37) Mach v. Stewart, 137 F.3d 630, 634 (9th Cir. 1998).  Jury’s exposure during voir dire in
child sexual assault prosecution to repeated prejudicial statements by potential juror who
worked as a social worker, and who stated in front of the entire venire that children’s claims
of sexual abuse had been confirmed in every case she had seen, infected the entire trial
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process by precluding the seating of an impartial jury. The court expressed its belief that this
constituted structural error, but did not expressly so hold because the error was not harmless
even under Brecht.

38) Sinnott v. Duval, 139 F.3d 12, 15 (1st Cir. 1998).  The court stated that when applying
harmless error analysis under Brecht, the federal court’s “review is plenary and the burden of
establishing harmlessness is on the prosecution.”

39) Crespin v. State of New Mexico, 144 F.3d 641, 649 n.6 (10th Cir. 1998), cert. denied,  525
U.S. 950 (1998).  In footnote 6, the court noted that petitioner’s argument that Brecht should
apply only if the state courts applied Chapman on direct appeal “has some merit,” but could
not be accommodated because the Tenth Circuit had already rejected this approach in a
previous decision.

40) Barber v. Johnson, 145 F.3d 234, 236-37 (5th Cir. 1998), cert. denied, 525 U.S. 1005
(1998).  The panel observed that, although it is bound by the prior Fifth Circuit panel decision
in Hogue v. Johnson, 131 F.3d 466 (5th Cir. 1997), the holding in Hogue “may be viewed as
inconsistent with the Supreme Court’s underlying reasoning for applying the Brecht standard
in federal habeas review.” Judge Dennis specially concurred to express his “belief that . . .
Chapman v. California requires that when state courts on direct review have disregarded their
constitutional duty to apply the rigorous ‘beyond-a-reasonable-doubt’ standard to
constitutional error, federal courts on collateral review must apply the Chapman harmless-
error standard as part of their obligation to vindicate federal constitutional rights . . .”

41) Henderson v. Frank, 155 F.3d 159, 170 (3rd Cir. 1998).  The Third Circuit panel majority
held that the denial of petitioner’s Sixth Amendment right to counsel resulting from a
purported waiver of counsel executed without adequate advice or inquiry by the court during
a hearing to suppress his confession “is one of the ‘structural defects in the constitution of the
trial mechanism, which defy analysis by “harmless-error” standards.’” (citation omitted). 

42) Jenkins v. Nelson, 157 F.3d 485, 495 (7th Cir. 1998).  The court held that the Supreme
Court’s decision in California v. Roy, 519 U.S. 2 (1996) (per curiam) requires a federal court
assessing the harmlessness of an erroneous jury instruction “to review the record as a whole
. . . to determine whether the error had a substantial and injurious effect or influence in
determining the jury’s verdict.” In so holding, the court rejected the more limited harmlessness
inquiry suggested by Justice Scalia’s concurrence in Carella v. California, 491 U.S. 263
(1989), which focuses on “facts that the jury actually found,” and asks whether those “actual
findings were the functional equivalent of a finding on the [element omitted from the
challenged instruction].”

43) Ward v. French, 1998 WL 743664 (4th Cir. Oct. 23, 1998) (unpublished), cert. denied,  
526 U.S. 1124 (1999).  In this North Carolina capital case, the Fourth Circuit agreed with the
state court’s rejection of petitioner’s claim that the prosecutor impermissibly commented on
petitioner’s exercise of his right to remain silent, but went on to note that, “[e]ven if the
decision of the Supreme Court of North Carolina was unreasonable, “‘[r]espect for the finality
of a presumptively valid state court conviction and sentence dictates that [we] may not grant
habeas corpus relief . . . unless [we are] convinced that “the error had substantial and injurious
effect or influence in determining the . . . verdict.”’” (citations omitted) (all alterations by
court). 1998 WL 743664 at*5 n.5.

With regard to two sentencing phase claims to which the state court applied Chapman
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harmless error analysis, however, the Fourth Circuit did not apply Brecht, but instead assessed
whether the state court’s “ruling constituted an unreasonable application of the Chapman
standard.” 1998 WL 743664 at *6.

44) Hassine v. Zimmerman, 160 F.3d 941, 951-953 (3rd Cir. 1998), cert. denied, 526 U.S. 1065
(1999).  The Third Circuit held “that a federal habeas court performing a harmless error
inquiry on collateral review must employ the standard for harmless error articulated in Brecht,
even if the state courts have never reviewed the error on direct appeal under Chapman.” In
reaching this conclusion, the court disagreed with the four arguments advanced by petitioner
in support of application of Chapman to his Doyle claim. First, the court found that “the
[Supreme] Court never restricted the issues of the holding in Brecht to situations where a
petitioner has already had his or her claim evaluated by the state courts under Chapman.”
Second, the court disagreed with petitioner that the facts in Brecht -- that the state courts there
had applied Chapman -- limited its holding “to cases in which Chapman has previously been
applied.” Rather, the Third Circuit found, Brecht “was based primarily on a finding--apart
from the particular facts or history of the case--that ‘the costs of applying the Chapman
standard on federal habeas outweigh the additional deterrent effect, if any, that would be
derived from its application on collateral review.’” (quoting Brecht). Third, the court found
“that the policy interests identified in Brecht are nonetheless implicated in cases where the
state courts have not evaluated a petitioner’s claim under Chapman.”  That is, “a federal
habeas court which overturns a state court conviction on collateral review still upsets a State’s
interest in finality, and still raises federalism, comity, and trial process concerns, regardless
of whether the state courts have previously . . . performed a Chapman analysis on direct
appeal.” And fourth, the court expressed concern that, because many habeas petitioners
present claims that have not been reviewed for harmlessness under Chapman in state court,
“any rule requiring Chapman to be used when the state courts fail to address harmless error
would render Brecht inapplicable to the majority of habeas petitions and would ‘rob the
decision of any general significance.’” (citation omitted). 

45) McGurk v. Stenberg, 163 F.3d 470, 474 (8th Cir. 1998).  The Eighth Circuit held that “denial
of a jury trial is a structural error subject to automatic reversal,” and therefore, “when
counsel’s deficient performance causes a structural error, [the court] will presume prejudice
under Strickland.” These rulings arose out of petitioner’s claim that counsel was ineffective
for failing to advise him of his right to a jury trial on the charge of DUI third offense under
Nebraska law.

46) Pham v. Kernan, 1998 WL 879542 at *3 (9th Cir. Dec. 7, 1998) (unpublished).  After
determining that a jury’s consideration of extrinsic burial site evidence is trial, not structural,
error, the court proceeded to grant relief on petitioner’s claim that jurors’ consideration of
such evidence in his murder trial had a substantial and injurious influence on the verdict.

47) Rhoden v. Rowland, 172 F.3d 633, 637 (9th Cir. 1999).  The Ninth Circuit held that the
shackling of petitioner was not harmless “[b]ecause at least some of the jurors saw the
shackles and because the shackles essentially branded [petitioner] as having a violent nature
in a case where his propensity for violence was the crucial issue.”

48) Gilliam v. Mitchell, 179 F.3d 990, 995 (6th Cir. 1999), cert. denied, 528 U.S. 1120 (2000). 
The Sixth Circuit adopted “the position taken by the majority of our sister circuits and h[e]ld
that the harmless error standard announced in Brecht applies even if a federal habeas court is
the first to review for harmless error.”
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49) Moore v. Ponte, 186 F.3d 26, 34 (1st Cir.), cert. denied, 528 U.S. 1053 (1999).  In the course
of denying relief on petitioner’s Sandstrom v. Montana claim, the court indicated that the
burden of proving harmlessness under Brecht is on the state. The court stated: “A Sandstrom
error may be considered harmless if the Commonwealth shows that the error did not have a
substantial and injurious effect or influence on the verdict.”

50) Tapia v. Roe, 189 F.3d 1052, 1056 (9th Cir. 1999).  The Ninth Circuit declined to decide
whether Brecht or Chapman should apply to errors that were not reviewed for harmlessness
under Chapman by the state courts.  

51) Atley v. Ault, 191 F.3d 865, 874 (8th Cir. 1999).  The court held that a trial court’s failure
to properly inquire into a known potential conflict of interest as required by Holloway v.
Arkansas, 435 U.S. 475 (1978), “is not a constitutional trial error subject to Brecht’s harmless
error standard, but rather a constitutional defect that entitles petitioner to habeas relief.”

52) Conde v. Henry, 198 F.3d 734, 741 (9th Cir. 1999).  The court declined to apply harmless
error analysis in this case, explaining that it does not do so “in ‘cases that contain a “defect
affecting the framework within which the trial proceeds, rather than simply an error in the trial
process itself.”’” (citations omitted).  Here, “trial court improperly precluded [petitioner’s]
attorney from making closing argument explaining the defendant’s theory of the case, it
refused to instruct the jury on the defendant’s theory, and, over the defendant’s objection, it
gave jury instructions that did not require that the jury find every element of the offense.
Together, these errors deprived the petitioner of effective assistance of counsel, due process
and trial by jury on every element of the charged crime.”

53) Barker v. Yukins, 199 F.3d 867, 874 (6th Cir. 1999).  In the course of granting relief in this
post-Act murder case involving an erroneous self-defense instruction, the Sixth Circuit
criticized the Michigan Supreme Court’s harmlessness analysis as resting on credibility
determinations that are reserved for trial juries, not appellate courts.  The court explained: “the
Michigan Supreme Court’s determination [of harmlessness] necessarily means that the court
believed some evidence but discredited other evidence.  This, however, it cannot do and
remain in compliance with our constitutional guarantees.”

54) Wray v. Johnson, 202 F.3d 515, 526-527 (2nd Cir. 2000).  The Second Circuit found that
the admission of a witness’ identification of petitioner based on a concededly
unconstitutionally suggestive showup, in which the witness was shown only one person at the
police station, was not harmless under Brecht.  The court reasoned that evidence of the
witness’ showup identification bore on the critical issue of the perpetrator’s identity, the
officers who witnessed the crime identified petitioner primarily based on his clothing, there
was no physical evidence linking petitioner to the crime, both the victim and the witness who
made the unconstitutional identification testified at trial that petitioner was not the perpetrator,
and the prosecutor relied heavily on the unconstitutional identification throughout petitioner’s
trial.  

55) Bains v. Cambra, 204 F.3d 964, 977 (9th Cir. 2000), cert. denied, 531 U.S. 1037 (2000). 
The Ninth Circuit rejected petitioner’s contention that Chapman rather than Brecht harmless
error analysis should apply in federal habeas proceedings when the state courts failed to apply
Chapman when the claim was before them.  Instead, the court joined “the vast majority of our
sister circuits by deciding that the Brecht standard should apply uniformly in all federal
habeas corpus cases under §2254.”
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56) Pickens v. Gibson, 206 F.3d 988, 996-997 (10th Cir. 2000).  Granting relief from petitioner’s
death sentence in this post-AEDPA Oklahoma felony murder case, the court explained that
because the state appellate court had applied Chapman harmless error analysis, “our inquiry
is limited to whether the application of that standard was unreasonable . . .”  On the merits,
the court concluded, with little explanation, that the trial court’s admission at sentencing of
petitioner’s undisputedly unconstitutionally obtained videotaped confession to a similar
murder was not harmless under Brecht.  The court noted that “it would have taken only a
single juror to preclude imposition of the death sentence. [citation omitted].  In light of these
circumstances, we have ‘grave doubt’ as to the effect of this . . . confession on the jury’s
sentencing decision.”

57) Whitmore v. Kemna, 213 F.3d 431, 433 (8th Cir. 2000).  While ultimately finding it
unnecessary to resolve the issue in this case, the Eighth Circuit made the following comments
about the continued vitality of the Brecht harmless error standard under in post-AEDPA
habeas litigation:

We are not convinced that the AEDPA did not abrogate the requirement that
federal habeas courts conduct a harmless error analysis under Brecht in
situations such as the one before us, where the state court already has
conducted a Chapman harmless error analysis, that is, where the claim has
been "adjudicated on the merits" in state court. It seems to us that § 2254(d)
as amended by the AEDPA is unambiguous as to the scope of federal court
review, limiting such review (at least as compared with past practice) in order
to effect the intent of Congress to expedite habeas proceedings with
appropriate deference to state court determinations.

58) Hughes v. Booker, 220 F.3d 346, 353 (5th Cir. 2000).  Affirming the district court’s grant
of relief on petitioner’s constructive denial of direct appeal counsel claim, the court declined
the state’s request to perform prejudice or harmless error analysis, stating: “This ignores the
clear import of Penson[v. Ohio]: once we determine that a defendant has been constructively
denied appellate counsel – as we have here – ‘any discussion even flirting with the language
of Strickland’s prejudice or harmless error analysis is unnecessary.’” (citation omitted). 

59) Sustache-Rivera v. United States, 221 F.3d 8, 18 (1st Cir. 2000), cert. denied, 532 U.S. 924
(2001).  The First  Circuit observed that, under Brecht, “we ask whether the government can
show that the error did not have ‘substantial and injurious effect or influence.’”

60) Vincent v. Seabold, 226 F.3d 681, 689-690 (6th Cir. 2000), cert. denied, 532 U.S. 1063
(2001).  Granting habeas relief for the second time in this Kentucky murder case, the Sixth
Circuit held that the state trial court violated petitioner’s Confrontation Clause rights by
permitting a detective to testify to post-arrest, custodial hearsay statements by petitioner’s
former co-defendant, who refused to testify at petitioner’s retrial. After acknowledging that
the error in admitting the detective’s testimony “might not” itself have been harmful under
Brecht, the court held that this error, “taken together” with a similar error involving hearsay
testimony relating a self-serving statement by petitioner’s other codefendant, “‘had [a]
substantial and injurious effect or influence in determining the jury’s verdict.’” (modification
by court of appeals).  

61) Walker v. Gibson, 228 F.3d 1217, 1235 (10th Cir. 2000), cert. denied, 533 U.S. 933 (2001).
Without deciding whether the trial court’s instruction to the jury that petitioner was
“presumed to be not guilty” – as opposed to “presumed innocent” – amounted to constitutional
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error, the Tenth Circuit held that any error that may have resulted from the instruction would
be trial error, not structural error.

62) Dunn v. Colleran, 247 F.3d 450, 463 (3rd Cir. 2001).  Although it stopped short of actually
deciding the question, the Third Circuit panel majority expressed confidence that harmless
error analysis does not apply “where a prosecutor has broken a promise made in exchange for
the agreement to plead guilty” in violation of Santobello v. New York, 404 U.S. 257 (1971).

63) Agnew v. Leibach, 250 F.3d 1123, 1135 (7th Cir. 2001).  Without mentioning Brecht in this
pre-Act habeas case, the Seventh Circuit panel explained that “[c]onstitutional error is
harmless if it appears beyond a reasonable doubt that the error complained of did not
contribute to the verdict obtained,” and that “[t]he government bears the burden of
demonstrating that constitutional error is harmless beyond a reasonable doubt.”  Here, the
court concluded that the state trial court’s refusal to grant a mistrial rather than permit a
deputy who served as bailiff for the first day of petitioner’s two day trial to testify for the
prosecution was not harmless.  Before reaching this conclusion, the court expressly declined
to decide whether error of this type is properly characterized as structural or trial error.

64) Denny v. Gudmanson, 252 F.3d 896, 905 n.4 (7th Cir. 2001), cert. denied, 534 U.S. 938
(2001).  In footnote 4, the court observed that “the standard to be employed, post-AEDPA, in
assessing whether a constitutional error is harmless is an open question,” but concluded that
“we need not weigh in on the debate at this juncture.”

65) Lainfiesta v. Artuz, 253 F.3d 151, 158 (2nd Cir. 2001), cert. denied, 535 U.S. 1019 (2002). 
In this New York murder case, the Second Circuit found that the state appellate court’s
decision upholding the trial court’s arbitrary requirement that only one of petitioner’s two
retained counsel conduct the examination of witnesses “amounted to an unreasonable
application of clearly established federal law.”  Observing that this conclusion “does not
suffice to decide the case,” however, the court proceeded to analyze the error for
harmlessness.  After finding that “the specific question of whether the temporary, arbitrary
deprivation of a second attorney of choice” constitutes trial error or structural error, the court
concluded that error of this nature is properly characterized as trial error which is subject to
harmless error analysis.  In the course of finding the error in this case harmless under Brecht,
the court noted that “[t]he burden of persuasion [that an error is harmless] is on the
government . . .”

66) Whitehead v. Cowan, 263 F.3d 708, 726 n.3 (7th Cir. 2001), cert. denied, 534 U.S. 1116
(2002).  In footnote 3, the court noted that “[t]his circuit has not yet decided what standard for
harmless error applies post-AEDPA:  the test set forth in Brecht v. Abrahamson, . . .;  or the
test set forth in Chapman v. California, . . .,” but found it unnecessary to resolve this issue
because “we reach the same conclusion under either standard.”

67) Fisher v. Roe, 263 F.3d 906, 917 (9th Cir. 2001).  Affirming the district court’s grant of
relief on petitioners’ claim was that they were denied due process when the jury received a
readback of important testimony without notice to the defense, and without the participation
of the trial judge, the Ninth Circuit, the court found the error in these cases not to be harmless. 
In so doing, the court noted that “[a] defendant’s absence from readback proceedings is
properly characterized as trial error, rather than structural error, and is therefore subject to
constitutional harmless error review,” and that “a state, as the beneficiary of an identifiable
error, must be able to affirmatively show that it was harmless” under Brecht.
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68) Sanna v. DiPaolo, 265 F.3d 1, 14 (1st Cir. 2001).  The court acknowledged that “there is
some disagreement as to whether the Brecht standard survives the passage of the AEDPA,”
but went on to “hold that the Brecht standard applies in conjunction with the AEDPA
amendments.”

69) Mitzel v. Tate, 267 F.3d 524, 534 (6th Cir. 2001), cert. denied, 535 U.S. 966 (2002).  In the
course of affirming the denial of relief in this §2254 case, the Sixth Circuit assumed that
petitioner had established a Sixth Amendment violation, but found that he was not entitled to
relief because petitioner had not “met his burden of showing that any constitutional error
resulting from the admission of his . . . statement was not harmless.”  In addition to this
unusual allocation of the burden of proof, the court went on to state that, under Brecht,
“habeas relief will not be available unless there is more than a reasonable probability that the
[error] contributed to the jury’s guilty verdict.”

70) Brumley v. Wingard, 269 F.3d 629, 645-646 (6th Cir. 2001).  A majority of the Sixth Circuit
panel rejected as “specious” the state’s contention that the harmlessness of the Confrontation
Clause error identified in this case should be measured by requiring petitioner to establish how
the erroneously admitted videotaped testimony “would have differed” if the witness had
properly been required to appear live in court.  The court went on to explain that “the proper
standard by which to gauge the injurious impact of the admission of constitutionally infirm evidence
is to consider the evidence before the jury absent the constitutionally infirm evidence.”  Doing so in
this case, the court found the error not to have been harmless under Brecht, and affirmed the
district court’s grant of relief.

71) Ghent v. Woodford, 279 F.3d 1121 (9th Cir. 2002).  In this pre-AEDPA California capital
case, the Ninth Circuit held that the admission at petitioner’s “special circumstances retrial”
of the testimony of a psychiatrist who interviewed him in conceded violation of Miranda v.
Arizona was not harmless under Brecht.  In reaching this conclusion, the court noted that the
primary issue before the jury in that proceeding was petitioner’s state of mind at the time of
the crime, that the inadmissible testimony provided the only evidence contradicting
petitioner’s own experts’ testimony, and that the prosecution relied heavily on the
inadmissible testimony when urging the jury to find petitioner eligible for death, even going
so far as to bolster the reliability of the psychiatrist’s testimony by pointing out that the
interview from which it derived occurred before petitioner had spoken to a lawyer – the very
fact which made the testimony inadmissible.

72) Moon v. Head, 285 F.3d 1301, 1317 (11th Cir. 2002).  Affirming the denial of relief in this
Georgia capital case, the Eleventh Circuit rejected petitioner’s claim that he was entitled to
sentencing phase relief because the prosecution relied on eight prior convictions that were
subsequently vacated for Boykin v. Alabama violations.  The court explained that petitioner
“must prove that the error was not harmless” under Brecht, and that he failed to do so.  In
support of this conclusion, the court noted that, “unlike the prosecutor in Johnson, the Georgia
prosecution here did not hinge his [sic] entire closing argument on the convictions
subsequently vacated.  True, the prosecution mentioned the guilty pleas and the incidents
which they involved, but in the forty-six page transcript of its closing argument, the
prosecution confined its comments about the vacated convictions to approximately five
pages.”

73) Calvert v. Wilson, 288 F.3d 823, 834 (6th Cir. 2002).  The Sixth Circuit reversed the district
court’s denial of relief in this non-capital Ohio murder case, finding that the state trial court
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violated the Confrontation Clause by allowing the admission of an audiotaped confession of
petitioner’s codefendant over defense objection.  After acknowledging petitioner’s argument
that harmless error analysis should not be applied because of the state’s failure to adequately
raise the issue, the court proceeded to discuss why the state trial court’s admission of an
audiotaped confession of petitioner’s codefendant over defense objection was not harmless
Confrontation Clause error.  The court explained that “our review of the evidence convinces
us that [the codefendant]’s tape-recorded confession was the most compelling piece of
evidence against [petitioner,]” that the “jury did not hear, from anyone but [the codefendant],
that [petitioner] caused the death of [the victim] with prior calculation and design,” and that
“without [the improperly admitted] statement, the jury would have had to infer [petitioner]’s
guilt[, but with it], the jury had no need to engage in any inferences at all.”  

Judge Cole concurred in the judgment, but wrote separately to discuss the
“problematic . . . fact that the majority has considered the harmless error defense where it has
not been properly raised by the respondent.”  

74) Caldwell v. Bell, 288 F.3d 838, 844 (6th Cir. 2002).  Granting relief on petitioner’s
Sandstrom/Yates claim, the panel majority explained that under Brecht and O’Neal v.
McAninch the burden of establishing harmlessness rests with the state, not the habeas
petitioner.

75) Payton v. Woodford, 299 F.3d 815, 827-828 (9th Cir. 2002) (en banc), cert. granted,
judgment vacated, 538 U.S. 975 (2003) (remanding for further consideration in light of
Woodford v. Garceau, 538 U.S. 202 (2003)).  Affirming the district court’s grant of sentencing
phase relief in this pre-AEDPA California capital case, the court engaged in the following
discussion about Brecht harmless error analysis:

Our jurisprudence is divided as to whether the petitioner or the state, or
neither, bears responsibility for demonstrating the significance of the error
under the Brecht/O'Neal harmlessness standard . . .  ¶  It is clear from O'Neal
that the petitioner does not bear the burden of showing harm. . . . Because the
harmless error analysis is a purely legal question that lies outside the realm
of fact-finding, we dispense with burdens of proof and presumptions. . .
O'Neal directs us to ask a “conceptually clearer” question in reviewing the
record in a habeas case: “Do I, the judge, think that the error substantially
influenced the jury's decision?” . . .  ¶  In the course of this inquiry, it is the
State that bears the “risk of doubt.” . . . When issues arise during our analysis
which create uncertainty, the petitioner is entitled to the benefit of the doubt.
. .  At the close of our inquiry, we step back to determine where we are on the
spectrum of certainty about the harmlessness of the constitutional error. If we
are convinced that “the error did not influence the jury, or had but very slight
effect, the verdict and the judgment should stand.” . . . If, on the other hand,
we are not fairly assured that there was no effect on the verdict, we must
reverse. . . In the “narrow circumstance” in which we are in “grave doubt” as
to the effect of the constitutional error, we must assume that there was such
an effect, and grant the petition. . .  ¶  Thus, we look to the State to instill in
us a “fair assurance” that there was no effect on the verdict. . . Only if the
State has persuaded us that there was no substantial and injurious effect on
the verdict do we find the error harmless.

(citations and footnote omitted).

76) Tisthammer v. Williams, 2002 WL 31002856 at *5 (10th Cir. Sept. 6, 2002) (unpublished),
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cert. denied, 538 U.S. 928 (2003).  The Tenth Circuit held that “a deprivation of counsel at
the grand jury proceeding . . . is not subject to the Cronic presumption [of prejudice], but is
instead governed by the Supreme Court's decision in Coleman v. Alabama, 399 U.S. 1
(1970),” in which the Court found that a preliminary hearing is a “critical stage,” but the “the
deprivation [of counsel at that stage] was subject to harmless error analysis . . .”  From there,
the Tenth Circuit concluded that “the denial of counsel at the grand jury hearing is subject to
review for harmless error.”  Additionally, in footnote 3, the court “specifically reject[ed]”
petitioner’s contention that “Cronic has impliedly overruled Coleman.”

77) Herrera v. Lemaster, 301 F.3d 1192 (10th Cir. 2002) (en banc), cert. denied, 537 U.S. 1197
(2003).  In this non-capital New Mexico murder case, the Tenth Circuit granted petitioner’s
request for rehearing en banc to consider “whether Brecht is still applicable after AEDPA and,
if so, whether a federal court on habeas review should assess harmlessness under Chapman
or Brecht when the state court has failed to apply Chapman.”  In a relatively short opinion,
the court unanimously held that Brecht does remain applicable in cases to which §2254(d)
applies, and that Brecht supplies the standard for assessing harmlessness regardless of whether
a state court has previously applied Chapman or any other form of harmless error analysis.  

As to the first of these determinations, the court explained that “[t]he concerns that
prompted the [Supreme] Court in Brecht to adopt a less stringent standard for harmless error
assessment on collateral review are the same ones that led Congress to pass AEDPA,” such
that “applying Brecht to cases governed by AEDPA would not run counter to the Act’s
purpose.”  Rejecting petitioner’s argument that “the prerequisites for federal habeas relief set
out in section 2254(d) replace the Brecht inquiry,” the court stated that it was “not persuaded
Congress intended to alter the Supreme Court’s pre-existing . . . jurisprudence on harmless
error analysis,” and that “Congress intended that AEDPA raise the bar with respect to
availability of federal habeas relief, an intent that does not permit us to construe AEDPA to
frustrate that intent by broadening the availability of habeas relief.” 301 F.3d at 1198-1199. 

With regard to the applicability of Brecht where a state court has either failed to
analyze for harmlessness at all, or has done so using a standard inconsistent with Chapman,
the court observed that “[t]he broad language and the analysis employed [in Brecht] by both
the plurality and by Justice Stevens in his concurrence imply that the standard set out [there]
was intended to govern all federal habeas review of state court decisions.”  (emphasis by
court).  The court went on to point out that, in Penry v. Johnson, 532 U.S. 782 (2001), the
Supreme Court “clearly indicated that a federal habeas court is to apply the Brecht standard
to a habeas petition governed by AEDPA even when the state court has not assessed a
constitutional error for harmlessness under Chapman.” 301 F.3d at 1199.  The court explained
the import of Penry as follows:

In Penry no harmless error analysis took place in state court because that
court determined that no constitutional error had occurred. . . . Here, likewise,
no proper harmless error analysis took place in state court because that court
did not apply the Chapman standard . . .  In both instances, however, the
result was the same:  the petitioner never received a harmless error analysis
under the proper standard in state court.  The Supreme Court in Penry
nonetheless stated that the appropriate standard by which to gauge
harmlessness on collateral review was that supplied by Brecht. . . . Even
though no party in Penry asserted that Brecht was an inappropriate standard,
we are not inclined to disregard this clear signal from the Court that Brecht
applies to an AEDPA case even when no proper harmless error assessment
occurred in state court.

301 F.3d at 1200 (internal citations omitted).
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78) Ryan v. Miller, 303 F.3d 231, 254 (2nd Cir. 2002).  Granting relief in this 1979 New York
murder case, the Second Circuit noted that “many courts have questioned whether they should
continue to apply the pre-AEDPA Brecht standard to cases on collateral review, or whether
courts should now apply a mixed AEDPA/ Chapman standard, examining ‘whether the state
court's decision was 'contrary to, or involved an unreasonably application of' Chapman.’” The
court found it unnecessary to resolve this question because the error in this case was not
harmless under either formulation.

79) Valerio v. Crawford, 306 F.3d 742, 760-761 (9th Cir. 2002) (en banc), cert. denied sub nom.
McDaniel v. Valerio, 538 U.S. 994 (2003).  Having found that the “torture, depravity of mind,
or mutilation of the victim” instruction given to the jury at the capital sentencing phase of
petitioner’s trial was unconstitutional under Godfrey v. Georgia, and that the state supreme
court failed cure the error on direct appeal constitutional error, the court examined whether
the error might be harmless.  After noting that “[b]ecause the instructional error was not cured
(and was not curable) under Walton, it is possible that the use of the unconstitutionally vague
‘depravity of mind’ jury instruction is not susceptible to harmless error review,” the court
went on to state that it “need not decide whether the structural error approach of Maynard and
Godfrey should be applied because we hold that the Brecht harmless error standard should be
applied, if a Walton analysis is available, based on the failure of the Nevada Supreme Court
to provide ‘close appellate scrutiny.’”  With regard to the Brecht standard, the court observed
that “[t]he state, rather than [petitioner], bears the ‘risk of doubt’ in our harmless-error
analysis,” such that “the state must provide us with a ‘fair assurance’ that there was no
substantial and injurious effect on the verdict.” (citations omitted).  The court went on to
conclude that the error in this case was not harmless. 

80) DePew v. Anderson, 311 F.3d 742, 751 (6th Cir. 2002), cert. denied, 540 U.S. 888 (2003). 
Affirming the grant of sentencing phase relief in this pre-AEDPA Ohio capital case, a majority
of the Sixth Circuit panel stated as follows regarding the Ohio Supreme Court’s harmless error
determination in this case:

The Supreme Court of Ohio did not precisely hold all of these manifold
errors to be “harmless.”  Rather, it said that the crime was “brutal” and that
reversal of the death penalty on these grounds violated the “interest of the
public, which has every right to expect its criminal justice system to work
effectively.” [citation omitted]. This is not the proper constitutional definition
of harmless error.

The majority went on to conclude that, “[c]umulatively, it is clear that the[] errors [in this
case] are not harmless.”

81) Hooper v. Mullin, 314 F.3d 1162, 1174 (10th Cir. 2002), cert. denied, 540 U.S. 838 (2003). 
The Tenth Circuit held that the trial court erred in this Oklahoma capital case when it
“permitted three members of the victims’ families to testify at the capital sentencing
proceeding that they believed petitioner deserved to die,” but concluded, with little discussion,
that the error was harmless under Brecht.

82) Aleman v. Sternes, 320 F.3d 687, 690-691 (7th Cir. 2003), cert. denied, 539 U.S. 960 (2003). 
Acknowledging that it had previously avoided the question, the Seventh Circuit addressed
petitioner’s contention that §2254(d) “jettisons Brecht and replaces it with the question
whether the state judiciary unreasonably applied the Chapman standard [for harmless error].” 
Recognizing that petitioner made this argument on the “premise . . that if a state court renders
a decision contrary to, or unreasonably applying, federal law, then the prisoner is entitled to
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a writ of habeas corpus,” the court began by rejecting that characterization of §2254(d)’s role.
Emphasizing §2254(d)’s “shall not be granted” language, the court explained that even where
a prisoner can satisfy §2254(d), he “still must establish an entitlement to the relief he seeks,
and it is §2254(a), not §2254(d), that sets the standard: the court issues ‘a writ of habeas
corpus on behalf of a person in custody pursuant to the judgment of a State court only on the
ground that he is in custody in violation of the Constitution or laws or treaties of the United
States.’” The court continued:

Whether a given prisoner’s custody violates the Constitution, laws, or treaties
of the United States depends, first, on whether all substantive rules have been
respected (the merit of the claim) and, second, on whether any error caused
the custody. That is where Brecht’s harmless-error doctrine enters; a
harmless error did not play a causal role and thus does not justify collateral
relief. Nothing in the AEDPA suggests that it is appropriate to issue writs of
habeas corpus even though any error of federal law that may have occurred
did not affect the outcome. 

Having established that Brecht has a role to play in assessing the existence of harmful
constitutional error for purposes of §2254(a) even in cases to which §2254(d) applies, the
court further noted that “t]wice since the AEDPA’s enactment the Supreme Court has used
the Brecht standard on collateral review” – once in Penry v. Johnson, and again in Early v.
Packer.  The court went on to observe that Early “approached the sequence” of analysis by
looking first at the §2254(d) issues, rather than at the merits issues surrounding §2254(a), but
noted that Early did not “hold[] that this [sequence] is compelled,” and that “we suspect that
most of the time this choice [of sequence] depends on prudence rather than obligation.”

83) Robertson v. Cain, 324 F.3d 297, 306-307 (5th Cir. 2003).  The Fifth Circuit granted relief
in this non-capital Louisiana double murder case on petitioner’s claim that the jury
instructions given by the trial court relieved the prosecution of its burden of proving that
petitioner himself harbored specific intent to kill the victims.  The state conceded the error,
and conceded that the state courts’ denial of relief was contrary to federal law as set forth in
In re Winship and Sandstrom v. Montana, but argued that the error was harmless.   With
regard to harmlessness, the court began by rejecting petitioner’s contention that  Brecht does
not apply in habeas cases governed by the AEDPA, holding instead that, in such cases,
“federal habeas courts should continue to analyze the harmlessness of all state court decisions
involving a constitutional ‘trial’ error according to the Brecht standard.”  Applying Brecht,
the court went on to conclude that the error in this case was not harmless, explaining as
follows:

[T]he erroneous jury instruction did not merely omit the requirement that the
jury find specific intent to kill; it effectively told the jury that they could
ignore Robertson’s evidence as it related to this point and convict Robertson
of first degree murder without actually finding that Robertson had a specific
intent to kill [the decedents].  . . . [W]e seriously doubt that the jury actually
evaluated the evidence with the purpose of determining whether Robertson
had a specific intent to kill . . ..  Accordingly, we are left with the conclusion
that the state trial court’s erroneous jury instruction did have a “substantial
and injurious effect or influence in determining the jury’s verdict.” Brecht v.
Abrahamson, 507 U.S. at 637.

84) Powell v. Galaza, 328 F.3d 558, 566 (9th Cir. 2003).  After finding that the trial court
impermissibly instructed the jury that petitioner’s own testimony satisfied the specific intent
element of the crime – the only element of the crime that was contested before the jury – the
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court explained that the state court’s application of harmless error analysis was contrary to
Sullivan v. Louisiana because “[t]he instruction here . . . is effectively the same as a directed
verdict for the state, because the judge instructed the jury that the only contested element of
the offense had been satisfied. * * * An instruction that the only contested element has been
satisfied cannot be reviewed for harmless error because the wrong entity – the judge rather
than the jury – is responsible for rendering the verdict.”

85) Ward v. Sternes, 334 F.3d 696, 708 (7th Cir. 2003).   In the course of granting relief in this
non-capital Illinois murder case, a majority of the Seventh Circuit panel noted that the state
waived any argument that the error in petitioner’s inadequate waiver of his right to testify
might have been harmless by failing to challenge the district court’s finding that it had not
been harmless, but went on to conclude that, even if harmlessness were still an issue, the error
here warranted relief.

86) Davis v. Crosby, 341 F.3d 1310 (11th Cir. 2003) (per curiam).  While addressing the
question of prejudice flowing from trial counsel’s failure to properly preserve a meritorious
Batson claim for review on direct appeal, the Eleventh Circuit discussed the weight of
authority indicating that Batson error is not subject to harmless error analysis.

87) Payton v. Woodford, 346 F.3d 1204, 1216 (9th Cir. 2003) (en banc), cert. granted sub nom.
Goughnour v. Payton, 541 U.S. 1062 (2004).  In the course of granting sentencing phase
relief in this California capital case on remand from the Supreme Court for reconsideration
in light of Woodford v. Garceau, a divided en banc Ninth Circuit (6 to 5) addressed the burden
of proof when assessing harmlessness.  The majority first acknowledged that Ninth Circuit
“cases are not clear as to whether the petitioner, the state, or neither, bears responsibility for
demonstrating the significance of the error under the Brecht/O'Neal harmlessness standard.” 
After noting that “[i]t is clear from O’Neal that the petitioner does not bear the burden of
showing harm,” the majority went on to conclude as follows:

Because the harmless error analysis is a purely legal question that lies outside
the realm of fact-finding, we dispense with burdens of proof and
presumptions . . .  In the course of this inquiry, it is the State that bears the
“risk of doubt.” . . . We look to the State to instill in us a “fair assurance” that
there was no effect on the verdict. . . . Only if the State has persuaded us that
there was no substantial and injurious effect on the verdict do we find the
error harmless.

In footnote 18, the majority expressly overruled prior cases inconsistent with this approach.

88) Mollett v. Mullin, 348 F.3d 902, 920-921 (10th Cir. 2003).  Affirming the grant of relief on
a Simmons v. South Carolina claim in this Oklahoma capital case, the Tenth Circuit panel
majority assessed whether it should sua sponte perform a harmless error analysis in light of
the fact that the “State of Oklahoma wholly failed to argue on appeal that the trial court’s
[jury] instruction” was harmless.  Because the record in this case was “lengthy and somewhat
complex,” and because “the harmlessness of the Simmons error is ‘at best debatable,” the
majority concluded that this would not “be an appropriate case for us to conduct a full-bore
harmless error review.”  In discussing the debatability of harmlessness in this case, the
majority noted that it was “mindful of the ‘need for heightened reliability in determining a
capital sentence.’” (citation omitted).  Additionally, in footnote 6, the majority further
observed that “It is not entirely clear whether a Simmons error is subject to harmless error
analysis . . . [T]he Supreme Court has never performed a harmless error analysis in any of the
three cases where the Court found a Simmons violation[.]” 
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89) Dotson v. Morgan, 2003 WL 22682426 (6th Cir. Nov. 6, 2003) (unpublished).  In this
Tennessee murder case, a majority of the Sixth Circuit panel held that the state court’s error
in refusing petitioner’s request for a free transcript of his first trial, which ended with a hung
jury mistrial, prior to the start of his second trial was not harmless under Brecht. The majority
noted, inter alia, that “the testimony from the first trial would have been a valuable tool for
defense counsel [at the second trial],” and that “what is dispositive . . . is the length of time
between trials, during which counsel’s memory could easily erode, and the prosecution’s use
of a partial transcript during Dotson’s cross examination.  Three and one-half months is long
enough to require a transcript to remember the nuances of individuals’ testimony . . .”

90) Cone v. Bell, 359 F.3d 785, 798-799 (6th Cir. 2004), rev’d on other grounds, 543 U.S. 447
(2005).  Relying on its earlier decision in Cone v. Bell, 161 F.3d 320 (6th Cir.1998), the Sixth
Circuit rejected petitioner’s contention that it would be inappropriate to subject the error
arising out of the jury’s consideration of a vague “heinous, atrocious and cruel” (HAC)
aggravating circumstance to harmless error analysis rather than granting relief but permitting
the state court re-weigh.  After noting that §2254(d) would not apply to its harmlessness
analysis because the state court had not conducted any harmless error analysis of its own, the
Sixth Circuit considered the HAC error in conjunction with the jury’s consideration of a
second aggravator, the evidence for which the state supreme court found insufficient on direct
appeal, and concluded that the error produced by this combination was not harmless.

91) Picazo v. Alameida, 366 F.3d 971, 971-972 (9th Cir. 2004).  In this order denying rehearing,
the Ninth Circuit found that the state waived its reliance on Mitchell v. Esparza, 540 U.S. 12
(2003), in support of its harmless error argument by failing to raise it earlier.  The court
explained:

[A]t no point in this litigation until the petition for rehearing did the state
argue that we should apply Esparza, or even consider it. The Esparza opinion
was issued months before oral argument in this case, yet the state did not cite
Esparza in any written submission to this court. When asked at oral argument
to identify the applicable standard of review, the state insisted that Brecht
controlled and again failed to mention Esparza. Under the law of this circuit,
we deem the state’s most recent argument waived.

92) Richmond v. Polk, 375 F.3d 309, 331-35 (4th Cir. 2004), cert. denied, 543 U.S. 1189 (2005).
After noting that the Tenth Circuit recently “called into question whether a Simmons [v. South
Carolina] violation is subject to Brecht’s harmless error analysis because the Supreme Court
has never conducted such an analysis in the three cases where it has found a Simmons
violation,” the Fourth Circuit nevertheless elected to assess the Simmons error in this North
Carolina capital case for harmlessness.  [page numbers not available].  After summarizing the
aggravating information with which the jury had been presented, the court went on to find the
Simmons error harmless, concluding that it was “highly unlikely that the jury, had it received
a Simmons instruction, would have declined to sentence Richmond to death.”

93) Gibbs v. Frank, 387 F.3d 268, 277 n.7 (3rd Cir. 2004).  The Third Circuit granted relief in
this non-capital Pennsylvania murder case, finding that petitioner’s Fifth Amendment rights
were violated at his re-trial when the court permitted the prosecution to introduce in its case
in chief the testimony of a mental health expert to whom petitioner had made inculpatory
statements during a court-ordered evaluation prior to his first trial.  As to any possibility that
the error in admitting the state’s expert’s testimony may have been harmless, the court simply
noted that “[t]he state does not contend that admitting [the witness’] testimony did not have
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‘“a substantial and injurious effect or influence in determining the jury’s verdict.”’” 

94) Gibson v. Oritz, 387 F.3d 812, 824-25 (9th Cir. 2004).   Affirming the grant of relief in this
California sexual assault case on the ground that the jury instructions permitted conviction on
facts found only by a preponderance of the evidence in violation of due process, the Ninth
Circuit eschewed harmless error analysis, finding that the error here was structural pursuant
to Sullivan v. Louisiana.  See also Mejia v. Garcia, 534 F.3d 1036, 1045 (9th Cir. 2008)
(“Our holding in Gibson that the instructional error there was structural with respect to the
sexual offense convictions does not extend to implicate ... convictions for non-sexual
offenses”).

95) Gutierrez v. McGinnis, 389 F.3d 300, 306-309 (2nd Cir. 2004).  Relying on Mitchell v.
Esparza, 540 U.S. 12 (2003) (per curiam), the Second Circuit held as follows with regard to
a federal habeas court’s approach to questions of harmlessness in a case governed by
§2254(d):

[W]hen a state court explicitly conducts harmless error review of a
constitutional error, a habeas court must evaluate whether the state
unreasonably applied Chapman [v. California]. We do not presently reach the
issue of whether or how to apply Brecht [v. Abrahamson] where the state
court has not engaged in harmless error review, as, of course, those facts are
not before us. 

The court went on to note that it was not clear from the state court’s opinion whether it had
applied the Chapman standard or a lower, state-law standard used for non-constitutional errors
when it held that the trial court’s admission of an anonymous 911 call against petitioner had
been harmless.  Nevertheless, the Second Circuit found that, “for AEDPA deference to attach
to a state adjudication of a federal claim, our Circuit does not require state courts to cite
federal precedent when disposing of that claim.”  Having apparently assumed that the state
court did apply Chapman, the court determined that “the question is whether the Appellate
Division reasonably applied Chapman or New York’s equivalent interpretation.”  After a brief
review of petitioner’s arguments and the evidence against him, the court concluded that the
state court’s application of Chapman was reasonable.

96) Turrentine v. Mullin, 390 F.3d 1181, 1190 (10th Cir. 2004), cert. denied, 545 U.S. 1106
(2005).  Although it denied relief on the ground that the instructional error petitioner
identified was harmless under Brecht v. Abrahamson, the Tenth Circuit noted the Oklahoma
Court of Criminal Appeals’ decision that this same error was harmless was “contrary to”
Chapman v. California in that it assessed harmlessness by determining whether the weight of
the evidence supported the verdict, and “placed on the petitioner the burden of demonstrating
prejudice.” 

97) Zappulla v. People of the State of New York, 391 F.3d 462, 468 (2nd Cir. 2004) (amended
op.), cert. denied, 546 U.S. 957 (2005).  In the course of granting relief on the ground that the
New York appellate court’s determination that the error in admitting petitioner’s confession
– which had been secured in violation of Miranda v. Arizona – was harmless was an
objectively unreasonable application of Supreme Court precedent, the Second Circuit panel
majority identified “the following factors [as] relevant in determining whether the erroneous
admission of a confession was harmless error[:] (1) the overall strength of the prosecution's
case; (2) the prosecutor's conduct with respect to the improperly admitted evidence; (3) the
importance of the wrongly admitted testimony; and (4) whether such evidence was cumulative
of other properly admitted evidence.”
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98) Hayes v. Brown, 399 F.3d 972, 984 (9th Cir. 2005) (en banc).  Granting relief on the ground
that the prosecution violated Napue v. Illinois, Alcorta v. Texas and Pyle v. Kansas by making
a secret deal with the attorney for a key witness in this California capital case, the Ninth
Circuit explained that there would be no need for a separate harmlessness inquiry under
Brecht v. Abrahamson since “the required finding of materiality necessarily compels the
conclusion that the error was not harmless.”

99) Jones v. Polk, 401 F.3d 257, 264-66 (4th Cir. 2005).  Denying relief in this North Carolina
capital case, the Fourth Circuit began by finding that the state court erred in preventing the
jury from considering hearsay evidence from two sources indicating that petitioner was
remorseful. The court went on to find that the state supreme court unreasonably applied
Chapman v. California in finding this error harmless on direct appeal, noting that exclusion
of the evidence “removed from the jury’s consideration all evidence of remorse, an important
mitigating factor,” that “the State emphasized the lack of remorse in its closing argument,” and
that “the jury found the question of whether to impose the death penalty so close that it had
difficulty reaching its recommendation[.]” Having found constitutional error, and concluded
that §2254(d) would not bar relief, the court turned to a de novo review of whether the error
was harmless under Brecht v. Abrahamson, and found itself “unable to “say that the exclusion
of [the] testimony that Jones expressed remorse had the ‘substantial and injurious effect’
necessary for a federal court to grant habeas relief.” After discussing the aggravating and
mitigating evidence that was presented to the jury, the court concluded that, “[g]iven the
strength of the aggravating evidence . . . and the relative weakness of the excluded evidence
of remorse, we are not in grave doubt that its omission had any substantial effect on the
outcome of the sentencing proceedings.”

100) Ruimveld v. Birkett, 404 F.3d 1006 (6th Cir. 2005).  After agreeing with the state appellate
court’s determination that constitutional error occurred when petitioner was shackled during
his trial, the Sixth Circuit majority rejected petitioner’s contention that shackling error can
never be harmless, explaining that “there does not appear to be a clearly announced rule, in
a Supreme Court holding, that harmless error analysis should not be applied to shackling
cases.”  404 F.3d at 1013.  Turning to an evaluation of the state court’s harmlessness finding
under §2254(d), the majority observed that “[w]hile the burden of persuasion on harmless
error review falls on a petitioner, he need not prove that the error was outcome-determinative;
instead he must merely remove any assurances that the error did not affect the outcome.” 404
F.3d at 1014 (internal citations omitted).  “Accordingly,” the majority continued, “we must
review the state appellate court’s decision to determine if it properly considered whether
Ruimveld successfully countered any assurances that the jury’s verdict was not harmed by his
shackling.”  Id.  After discerning that “[t]he only mitigating factor discussed by the state
appellate court was the fact that the trial took place in a prison; hardly a factor that would be
likely to nullify completely the prejudice resulting from Ruimveld’s shackling,” the majority
concluded that “the state court’s cursory harmless error analysis unreasonably discounted the
prejudicial effects of shackling noted by the Supreme Court . . .” 404 F.3d at 1016-17. 
Finally, the majority held that “the state court’s failure to recognize the likelihood of
substantially injurious effects resulting from Ruimveld’s unnecessary shackling was, as the
district court noted, an unreasonable application of the harmless error standard clearly stated
by the Supreme Court in Brecht.”  404 F.3d at 1018.

101) Campbell v. Rice, 408 F.3d 1166, 1172 (9th Cir. 2005) (en banc), cert. denied, 546 U.S.
1036 (2005).  In the course of affirming the district court’s denial of relief in this burglary
case, the en banc Ninth Circuit held that any error resulting from a defendant’s exclusion from
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an in-chambers meeting between the trial judge, the prosecutor and defense counsel “was not
a structural error but was, instead, trial error subject to harmless error review.”

102) Arnold v. Runnels, 421 F.3d 859, 869-870 (9th Cir. 2005).  A majority of the Ninth Circuit
panel granted relief in this California “Three Strikes” case, finding that the state court
unreasonably applied federal law in upholding the trial court’s admission of a tape recorded
exchange between petitioner and an interrogator despite petitioner’s invocation of his Fifth
Amendment right not to speak while the recorder was running.  After further determining that
there was no evidence to suggest petitioner had subsequently waived his right not to speak
with the recorder running, the majority held that the error in admitting the recording at trial
was not harmless under Brecht.  In support of this finding, the majority observed that “[w]here
the prosecutor specifically emphasizes in his opening statement and his closing argument
evidence admitted in violation of a defendant’s Fifth Amendment rights, we cannot say that
evidence had no substantial influence upon the jury.”  The majority further noted that the jury
had been instructed that it could consider petitioner’s “no comment” responses to accusatory
questions by the interrogator as “adoptive admissions.” 

103) Williams v. Roe, 421 F.3d 883, 888 (9th Cir. 2005).  The Ninth Circuit held that the state
court’s Ex Post Facto Clause error in sentencing petitioner for robbery and kidnapping under
a version of California Penal Code §654 that did not exist at the time of his offenses was
neither “trial” nor “structural” error, and that in any event, it was not subject to harmless error
analysis.

104) Malicoat v. Mullin, 426 F.3d 1241, 1251-1252 (10th Cir. 2005), cert. denied sub nom.
Malicoat v. Sirmons, 547 U.S. 1181 (2006).  Addressing petitioner’s challenge to the judge’s
refusal to cover a courtroom inscription that read “An Eye for an Eye, a Tooth for a Tooth”
at his Oklahoma capital trial, the Tenth Circuit reviewed a range of decisions concerning jury
exposure to improper information and religious references in argument, and concluded that
the trial court’s refusal to cover the inscription was not structural error.  The court explained:

[T]he trial judge’s refusal to cover the “EYE FOR AN EYE” inscription was
not a structural error. Here, in contrast to the cases involving the use of
religious authority in closing argument, the jury was not directly told to apply
the “eye for an eye” maxim. Although the inscription was displayed behind
the judge’s bench, there is no evidence that the inscription caused the jurors
to bring Bibles into deliberation. Nor is there any evidence that any of the
jurors invoked the “eye for an eye” maxim in their discussions. Moreover,
although the inscription directly quotes a portion of a biblical passage, it did
not explicitly inform the jury that it should apply religious principles in
arriving at its decision. Indeed, it is possible that the jury understood the
carving to suggest that mercy should trump retaliation (although there is no
evidence to support that proposition either). Finally, the jury was properly
instructed on the weighing of aggravating and mitigating circumstances in
determining whether to impose the death penalty. As a result, unlike the cases
involving prosecutorial references to the Bible in closing argument, the
integrity of the sentencing proceeding was not threatened in a fundamental
way.

(internal citation omitted).

105) White v. Mitchell, 431 F.3d 517, 542 (6th Cir. 2005), cert. denied sub nom. Houk v. White,
549 U.S. 1047 (2006). After finding that the trial judge erred in failing to excuse a juror for
cause in this Ohio capital case, the court paused to consider “whether the error resulting from
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Juror Sheppard’s placement on the jury for the penalty phase of the trial resulted in ‘actual
prejudice,’ in that it had ‘substantial and injurious effect or influence in determining the jury’s
verdict,’” under Brecht.  Finding that “this standard is easily met on the facts of this case,” the
court remanded with instructions to issue the writ as to petitioner’s death sentence. 

106) Ben-Yisrayl v. Davis, 431 F.3d 1043, 1052-1053 (7th Cir. 2005). After finding constitutional
error in the prosecutor’s closing argument references to petitioner’s failure to testify in
support of his recantation of his confession, the Seventh Circuit turned to an evaluation of the
state court’s conclusion that even if the prosecutor’s argument was improper, any error was
harmless because the evidence of petitioner’s guilt was overwhelming. After briefly cataloging
the six items of evidence offered against petitioner, the Seventh Circuit found that the state
court had exaggerated the strength or importance of four of them, and failed to account for the
personal motivations of a witness who provided the fifth item.  This left the recanted
confession as the most important piece of evidence against petitioner, and compelled the
conclusion that the prosecutor’s arguments relating to the confession were not harmless:

Without Ben-Yisrayl’s confession there would have been no conviction. In
challenging Ben-Yisrayl to explain his confession to the jury, the prosecutor
invited the jury to infer guilt from Ben-Yisrayl’s silence and to deem his
confession reliable and accurate. The prosecutor’s improper closing
statements, therefore, played a significant role in securing a guilty verdict. As
such, we find that the constitutional error in this case is not harmless, and that
the Indiana Supreme Court’s determination of harmless error in this case was
an unreasonable application of clearly-established federal law. 

107) Lundgren v. Mitchell, 440 F.3d 754, 782 (6th Cir. 2006).  In this Ohio capital case, the Sixth
Circuit approved the state appellate court’s decision to reweigh aggravating and mitigating
factors under Clemons v. Mississippi, 494 U.S. 738 (1990), after finding that the prosecutor
had made a series of improper statements during closing argument.  In so doing, the Sixth
Circuit noted that the Clemons procedure is ordinarily used when addressing a change in the
quantity of aggravating or mitigating factors considered by the jury, stating as follows:  “This
Court has not addressed a case . . . in which the reweighing is said to cure a trial level
violation tending to prejudice the jury’s view of the evidence, as opposed to the jury's
inclusion of an impermissible factor or failure to consider a relevant mitigating factor. We
find, however, that the premise of Clemons supports application of the Clemons doctrine to
errors of the sort complained of here. ” (internal citation omitted).

108) Fulcher v. Motley, 444 F.3d 791, 808 (6th Cir. 2006).  In the course of granting relief in this
non-capital Kentucky murder and robbery case, the Sixth Circuit observed with regard to
Brecht that “[n]either side has the ‘burden’ of proving that the error was harmless (or not).”

109) Garcia v. Quarterman, 454 F.3d 441, 447 n.11 (5th Cir. 2006). While discussing the
uncertainty surrounding a federal habeas court’s harmlessness inquiry in cases governed by
§2254(d), the Fifth Circuit rejected the state’s suggestion that “state courts first should apply
the Brecht harmless-error analysis, which federal habeas courts would then review under
AEDPA’s deferential standard.”  The court explained:  “Brecht’s less-stringent standard of
harmless-error review is predicated on a federal habeas court’s respect for comity, finality,
and federalism. Congress addressed these same principles in enacting AEDPA. Brecht’s
existence does not relieve a state court of its duty to apply Chapman’s harmless-error analysis
where it is required to do so under Supreme Court precedents.” (internal citation omitted). 
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110) Lara v. Ryan, 455 F.3d 1080, 1085-86 (9th Cir. 2006).  The Ninth Circuit affirmed the denial
of relief despite the trial court’s structural error in providing the jury with an improper implied
malice instruction for attempted murder.  The court acknowledged that structural errors
ordinarily require relief but, relying on its own precedent, including Keating v. Hood, 191
F.3d 1053 (9th Cir. 1999), the court explained that “‘[t]here is a limited exception to the
principle:  reversal may not be required if “it is absolutely certain” that the jury relied upon
the legally correct theory to convict the defendant.’” (quoting Keating, 191 F.3d at 1063). In
this case, the jury’s specific findings that petitioner “attempted to murder willfully,
deliberately, and with premeditation” were sufficient to establish the absolute certainty the
Ninth Circuit rule required to warrant a denial of relief on the structural error.

111) Eddleman v. McKee, 471 F.3d 576 (6th Cir. 2006).  In this Michigan second degree murder
and firearm case, the Sixth Circuit held that “when a state court has found an error to be
harmless, we should ask on collateral review whether the state court’s harmless-error decision
was contrary to, or an unreasonable application of, the clearly established federal rule that a
trial error is harmless only if it is harmless beyond a reasonable doubt.” 471 F.3d at 578. After
explaining that it had been on one side of a 3 to 3 circuit split by taking the view that “AEDPA
supplements Brecht” rather than supersedes it, the Sixth Circuit reconsidered its position “in
light of Mitchell v. Esparza, [540 U.S. 12, 17-18 (2003) (per curiam),] which strongly implied
that courts should apply only the Chapman plus AEDPA deference standard of review.” 471
F.3d at 583.  Noting that “[t]wo circuits, the Second and the Seventh, already have relied on
Esparza to revisit their prior precedents and adopt the standard of Chapman plus AEDPA
deference,” the Sixth Circuit joined them by declaring that “AEDPA replaced the Brecht
standard with the standard of Chapman plus AEDPA deference when , as here, a state court
made a harmless-error determination.”  471 F.3d at 583.  The court went on to explain that
“[t]his result makes practical sense for two reasons.” 471 F.3d at 584.  First, because Brecht
was a court-made rule designed to lessen “the harm caused by de novo collateral review of
state court harmless-error determinations,” and “[w]hen Congress enacted AEDPA, it obviated
the need for such a stopgap.” 471 F.3d at 584.  Second, where a state court finds constitutional
error but deems it harmless, federal courts “owe deference primarily to the state court’s
harmless-error determination rather than to the final outcome the state court reached,” and the
“Chapman plus AEDPA deference [standard] provides this type of deference” while Brecht
supplies the proper measure of “deference . . . to the final outcome the state court reached”
when that court fails to find constitutional error in the first instance.  471 F.3d at 585.

112) Jennings v. McDonough, 490 F.3d 1230, 1252-53 (11th Cir. 2007), cert. denied sub nom.
Jennings v. McNeil, 552 U.S. 1298 (2008). Later in this opinion, the Eleventh Circuit joined
the Fourth, Fifth, Sixth, Eighth and Tenth Circuits in holding that federal courts are permitted
to conduct harmless error review of death sentences based on invalid aggravating factors even
where the state appellate court did not perform a harmless error analysis of its own. 

113) Vasquez v. Jones, 496 F.3d 564, 578 n.12 (6th Cir. 2007). In the course of granting relief on
the ground that the Michigan trial court violated the Confrontation Clause by refusing defense
counsel’s request to impeach the previous testimony of an unavailable prosecution witness
with the witness’s prior convictions, the Sixth Circuit remarked that “a federal habeas court
need not defer to the state-court factfinder’s credibility determinations when reviewing an
error for harmlessness.”

114) Wilson v. Mitchell, 498 F.3d 491, 508 (6th Cir. 2007), cert. denied sub nom. Wilson v.
Houk, 555 U.S. 872 (2008).  In the course of affirming the denial of relief in this Ohio capital
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case, the Sixth Circuit noted that Brown v. Sanders, 546 U.S. 212 (2006), “casts some doubt
on our current view that federal courts can” conduct harmless error review when a jury in a
weighing state has considered an invalid aggravating factor.  After discussing the issue,
however, the court adhered to its view that “federal courts may conduct harmless-error review
of invalid aggravating factors even where the state court has not done so.”  “Though a contrary
holding would be plausible in light of Sanders’s language,” the court continued, “we believe
that should arise only from a clear statement from our en banc court or the United States
Supreme Court.”

115) Fratta v. Quarterman, 536 F.3d 485 (5th Cir. 2008).  Affirming the grant of relief in this
Texas capital case, the Fifth Circuit held that the Confrontation Clause errors in admitting
statements made to a co-defendant’s girlfriend, and the co-defendants’ custodial statements,
were not harmless.  The court acknowledged that there was circumstantial evidence suggesting
petitioner had some involvement in the plot to kill his wife, but explained that “[i]t was only
through the admission of the custodial confessions and [the co-defendant’s] statements to [his
girlfriend] that the jury was presented with a coherent picture of how the crime was carried
out,” and that “on the crucial point of whether Fratta had engaged [the co-defendants] to
commit murder for remuneration, the inadmissible evidence was vital to the State’s case.” 
536 F.3d at 509.  Additionally, in concluding that the error in admitting the custodial
statements would not have been harmless even if the statements to the co-defendant’s
girlfriend had been admissible, the court remarked that “the fact that the evidence  exclusive
of the custodial confessions may have been sufficient to sustain a guilty verdict does not alone
suffice to establish that the error in admitting the confessions was harmless under Brecht.” 
536 F.3d at 510.

116) Hereford v. Warren, 536 F.3d 523, 532 (6th Cir. 2008).  Applying §2254(d)(1), a majority
of the Seventh Circuit panel held that the Michigan Court of Appeals “was not unreasonable
in deciding that any error resulting from defense counsel’s absence” when the prosecutor
suggested to the trial judge during an ex parte conversation that a witness should speak with
his mother “was not structural.”  After further concluding that the error was harmless under
Brecht, the majority reversed the district court’s grant of relief.

117) Hall v. Vasbinder, 563 F.3d 222, 236 (6th Cir. 2009). In the course of reversing the grant of
relief on petitioner’s claim that the prosecution improperly commented on his silence, the
Sixth Circuit noted that the state court’s finding of harmless error “was a legal determination
..., not a factual one as suggested by the Warden, and thus it does not enjoy AEDPA’s strong
presumption in favor of a state court’s findings of historical fact.”

118) Byrd v. Lewis, 566 F.3d 855, 866 (9th Cir. 2009), cert. denied, 559 U.S. 1074 (2010).  After
withdrawing its earlier published decision granting relief in this California vehicle theft case,
Byrd v. Lewis, 510 F.3d 1045 (9th Cir. 2007), the Ninth Circuit affirmed the district court’s
denial of relief.  In the process, a majority of the panel determined that Hedgpeth v. Pulido,
555 U.S.57 530 (2008), overruled, in part, the Ninth Circuit’s decision in Gibson v. Ortiz, 387
F.3d 812 (9th Cir.2004).  The majority explained:

Although we are reluctant to do so, we must overrule Gibson to the extent
that it applies structural error review to an instructional error that affects only
an element of the offense, a permissible evidentiary inference, or a potential
theory of conviction, as opposed to an instructional error that affects the
overarching reasonable doubt standard of proof.  Because Pulido “undercuts
the theory or reasoning” of Gibson and the two cannot be reconciled, that
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portion of the holding in Gibson has been effectively overruled by the
Supreme Court.
* * *
Pulido encompassed within its holding any instructional error that falls short
of “categorically ‘vitiat[ing] all the jury’s findings.’” The only instructional
error recognized by Pulido as vitiating all the jury’s findings is a defective
overarching reasonable-doubt instruction as articulated in Sullivan. The jury
instruction in Gibson, which addressed a finding to support an inference of
guilt, was not the equivalent of the overarching reasonable-doubt instruction
referenced in Pulido, Neder, and Sullivan. In fact, an overarching
reasonable-doubt instruction was given in Gibson .... Neither the Gibson
panel nor the parties noted any defect in that instruction. By the process of
elimination, if the overarching reasonable-doubt instruction in Gibson was
not defective, Gibson’s holding applying structural error review to an
instruction of a type other than that identified by the Supreme Court is
inconsistent with governing precedent. 

(citations omitted). 

119) Rosencrantz v. Lafler, 568 F.3d 577 (6th Cir. 2009), cert. denied, 559 U.S. 1107 (2010). A
majority of the Sixth Circuit panel affirmed the denial of relief in this Michigan sexual assault
case, finding that although petitioner had established a “Brady/Giglio” violation, relief was
not warranted because the violation was harmless under Brecht. After finding that §2254(d)
was inapplicable, and after assuming that the prosecution’s knowing failure to correct lies by
its star witness was “material” in that there was “a reasonable likelihood that the false
testimony could have affected the judgment of the jury,” the majority relied upon Carter v.
Mitchell, 443 F.3d 517, 537 (6th Cir. 2006), and Gilday v. Callahan, 59 F.3d 257, 268 (1st
Cir.1995), to conclude that a mere showing of materiality was insufficient. The majority
reasoned that “the error here is a trial error, not a structural error,” that “the Supreme Court
has yet to explicitly hold Brady/Giglio errors as structural,” that “[r]eviewing for harmless
error under Brecht ... is especially appropriate on collateral review, and doing so here honors
Brecht’s weighty concerns,” and that petitioner’s counsel – in her brief and at oral argument
– “agreed that this court should review for harmless error under Brecht.” 568 F.3d at 589-90.
“Under Brecht,” the majority continued, “a knowing-presentation error harms the accused
when the error had a ‘substantial and injurious effect or influence in determining the jury’s
verdict.’” 568 F.3d at 590 (quoting Brecht). After a brief discussion of the impact of the error
in this case, the majority found that the prosecution witness’ lie “would not have substantially
influenced the jury’s deliberation,” 568 F.3d at 591, and went on to “excuse the error here as
harmless,” id. at 592.

Judge Cole dissented, arguing, inter alia, that the majority “alters the straightforward
rule of Brady/Giglio,” and that “the idea that a petitioner’s claims could satisfy the Giglio
materiality test – as the majority concedes Rosencrantz has done – but not be entitled to a new
trial is insupportable.” 568 F.3d at 592, 593.

120) Matthews v. Workman, 577 F.3d 1175, 1181-82 (10th Cir. 2009), cert. denied, 559 U.S.
1014 (2010). In this Oklahoma capital case, the Tenth Circuit held that the “substantial and
injurious effect” standard prescribed by Brecht v. Abrahamson, rather than a “reasonable
possibility” standard, governed petitioner’s claim that a juror’s exposure to an extraneous
influence required relief. 

121) Ruelas v. Wolfenbarger, 580 F.3d 403 (6th Cir. 2009), cert. denied, 559 U.S. 1014 (2010).
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Before reversing the district court’s grant of relief in this Michigan second degree murder
case, the Sixth Circuit offered the following observations about Fry v. Pliler, 551 U.S. 112
(2007), Mitchell v. Esparza, 540 U.S. 12 (2003) (per curiam), and Johnson v. Acevedo, 572
F.3d 398 (7th Cir. 2009), in which the Seventh Circuit maintained that a state court’s
application of Chapman v. California, 386 U.S. 18 (1967), must be reviewed by a federal
habeas court under §2254(d):

Although we agree with the Seventh Circuit that “Fry did not overrule
Esparza,” Johnson, 572 F.3d at 404, the two cases may be harmonized more
simply than does the Seventh Circuit. We believe the Johnson court misreads
Esparza insofar as it thinks that courts must always go through this two-step
inquiry. Of course, Esparza says that if a state court’s harmless error
determination was reasonable, then a federal court has no authority to grant
the writ. But in Fry the Justices also told us that Brecht’s “substantially
injurious” test “obviously subsumes” the question whether Chapman was
reasonably applied: How could the determination that something was
harmless beyond a reasonable doubt be unreasonable if it did not also have
a “substantially injurious” effect on the jury? Moreover, because “it certainly
makes no sense to require formal application of both tests ( AEDPA/
Chapman and Brecht ),” Fry, 551 U.S. at 120, Fry, as a practical matter,
“subsumes” Esparza. But again: Esparza was not overruled. Per that case, a
habeas court remains free to, before turning to Brecht, inquire whether the
state court’s Chapman analysis was reasonable. If it was reasonable, the case
is over. But in Fry the Justices also emphatically stated (there was no dissent
regarding this point), that a habeas court may go straight to Brecht with full
confidence that the AEDPA’s stringent standards will also be satisfied. 

580 F.3d at 412-13. Additionally, the Sixth Circuit later remarked that “[t]he burden for
showing an error to be harmless is on the government, though on habeas review judges
independently review the facts supporting the judgment themselves; but the scale, if equal,
tips in favor of the defendant.”  580 F.3d at 413. (citing O'Neal v. McAninch, 513 U.S. 432,
435-36 (1995)).

122) Johnson v. Sherry, 586 F.3d 439, 447 (6th Cir. 2009), cert. denied, 562 U.S. 946 (2010).
Before vacating the denial of relief and remanding this Michigan murder case for an
evidentiary hearing on petitioner’s related public trial and ineffective assistance of counsel
claims, the Sixth Circuit panel majority observed that, “[b]ecause the right to a public trial is
a structural guarantee, if the closure were unjustified or broader than necessary, prejudice
would be presumed.” [Editor’s Note: By this statement, the court of appeals appears to
indicate that where an instance of deficient performance by trial counsel results in a structural
error, the showing of actual prejudice – i.e., a reasonable probability of a different result –
ordinarily required under Strickland is unnecessary]. “Consequently,” the majority added, “if
evidence reveals that counsel’s failure to object [to the partial courtroom closure] fell below
an objective standard of reasonableness, there is a strong likelihood that counsel’s deficient
performance would be deemed prejudicial.”

123) Jensen v. Romanowski, 590 F.3d 373, 378 (6th Cir. 2009). Before examining the
Confrontation Clause error in petitioner’s case and affirming the grant of relief,  the Sixth
Circuit observed that, “rather than placing the burden of proof on the petitioner, the sitting
judge must ask directly, ‘Do I, the judge, think that the error substantially influenced the jury’s
decision?” (quoting O’Neal v. McAninch, 513 U.S. 432, 436 (1995)).
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124) Jones v. Cain, 600 F.3d 527, 540-41 (5th Cir. 2010).  After determining that petitioner had
shown a Confrontation Clause violation in this Louisiana second degree murder case, the Fifth
Circuit observed that “[t]he state bears the burden of showing that the error was harmless”
under Brecht, and held that this argument had been waived in the district court proceedings
when the state raised it “only in a surreply, to counter a separate argument by Jones that is not
before this court.” “Arguments raised for the first time in a reply brief,” the court added, “are
generally waived.” 

125) Hurd v. Terhune, 619 F.3d 1080, 1090 (9th Cir. 2010).  Before finding that the Doyle v.
Ohio error in petitioner’s case had not been harmless under Brecht, the Ninth Circuit observed
that, “We conduct this [harmlessness] inquiry de novo, ‘without benefit of such aids as
presumptions or allocated burdens of proof.”  (quoting Mancuso v. Olivarez, 292 F.3d 939,
950 n.4 (9th Cir. 2002)).

126) Wiggins v. Boyette, 635 F.3d 116 (4th Cir.), cert. denied sub nom. Wiggins v. Jackson, 565
U.S. 867 (2011).  In the course of affirming the denial of relief in this North Carolina
conspiracy to commit murder case, the Fourth Circuit rejected petitioner’s assertion that the
state bore the burden of proving harmlessness under Brecht, and instead suggested that the
question of harmlessness is simply one that the court “must ask” and answer for itself. 635
F.3d at 121; see also id. (“The Supreme Court has ‘deliberately’ refused to ‘phrase’ the Brecht
standard ‘in terms of “burden of proof .”’ O'Neal v. McAninch, 513 U.S. 432, 436 (1995).”);
id. at 126 (“The State has no ‘burden’ to prove harmlessness; rather, a habeas court examines
the evidence admitted at trial and the trial error and determines whether it has any ‘grave
doubt’ as to whether the error was harmless.”).

127) Mansfield v. Secretary, Dept. of Corrections, 679 F.3d 1301, 1313 (11th Cir. 2012), cert.
denied, 568 U.S. 1098 (2013). Before reversing the grant of relief in this Florida capital case,
the Eleventh Circuit reiterated that, “‘[t]o show prejudice under Brecht, there must be more
than a reasonable possibility that the error contributed to the conviction or sentence.’” 679
F.3d at 1313 (quoting Mason v. Allen, 605 F.3d 1114, 1123 (11th Cir. 2010)). 

128) Trepal v. Secretary, Florida Dept. of Corrections, 684 F.3d 1088 (11th Cir. 2012), cert.
denied sub nom. Trepal v. Crews, 568 U.S. 1237  (2013).  In the course of affirming the
denial of relief in this Florida capital case, the Eleventh Circuit held that, “ while a Brady [v.
Maryland]  error can never be harmless under Brecht [v. Abrahamson] because of Brady’s
higher materiality standard, a Giglio [v. United States] error can be harmless under Brecht
because the Giglio materiality standard is lower than that of Brecht.” 684 F.3d at 1113.  After
“choos[ing] to examine the Brecht harmlessness issue first,” id. at 1114, the court concluded
that any Giglio error arising from the overstatements of one of the prosecution’s expert
witnesses was harmless, and that habeas relief was therefore unavailable.  Earlier in its
opinion, the Eleventh Circuit observed that it did “not phrase the Brecht requirement as a
burden of proof, for it is not.”  Id. at 1111 n.26.

129) Gover v. Perry, 698 F.3d 295 (6th Cir. 2012), cert. denied, 571 U.S. 865 (2013).  Before
affirming the denial of relief on petitioner’s Confrontation Clause claims in this Michigan
murder case, the Sixth Circuit upheld the district court’s decision to consider harmlessness
sua sponte.  Relying on United States v. Giovanetti, 928 F.2d 225 (7th Cir. 1991), and the
decisions of several other courts of appeals embracing the Giovanetti approach, the Sixth
Circuit held that “this court has discretion to consider harmlessness sua sponte when
reviewing for constitutional error.”  698 F.3d at 301.  The court went on to add that “a court
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should consider the Giovannetti factors when deciding whether to exercise its discretion;
however, the determination is not limited to those factors alone,” and that “raising harmless
error sua sponte is appropriate in very limited circumstances and courts should proceed
cautiously when doing so.”  Id.  After further determining that district courts may proceed in
the same manner, see id., the Sixth Circuit held that the district court in this case had not
abused its discretion in performing a harmless error analysis, and had not erred in finding that
the Confrontation Clause error at petitioner’s trial was harmless.

130) United States v. Clay, 720 F.3d 1021, 1026 n.4 (8th Cir. 2013), cert. denied, 134 S.Ct. 1938
(2014).  Before affirming the denial of relief in this § 2255 case challenging convictions for
wire fraud and money laundering, the Eighth Circuit observed that, “[b]ecause the materiality
standard for a claim for the knowing use of perjured testimony is less onerous for the
defendant, ... a knowing use of perjured testimony may be material under Agurs and yet still
be harmless error under Brecht.”

131) United States v. Smith, 723 F.3d 510, 517 (4th Cir. 2013), cert. denied, 134 S.Ct. 1774
(2014).  Before affirming the denial of relief on petitioner’s Fowler v. United States, 563 U.S.
668 (2011), claim in this § 2255 case, the Fourth Circuit joined the Second, Sixth, Ninth,
Tenth, and Eleventh Circuits in holding “that Brecht’s harmless-error review standard,
applicable to § 2254 cases, is also applicable to § 2255 cases.”

132) Cauthern v. Colson, 736 F.3d 465, 479 (6th Cir. 2013).  In the course of upholding the
district court’s denial of relief on petitioner’s challenge to the trial court’s exclusion of
mitigating evidence, the Sixth Circuit observed that “[t]here is no clearly established federal
law requiring states to review [a] trial court’s decisions regarding admission of mitigating or
aggravating factors as structural defects.”  The court added that, “[w]hile the Supreme Court
has remanded death sentences on the basis of the exclusion of relevant mitigation evidence,
it has never categorically stated that it is improper for a state court to analyze such a claim as
a matter of harmless error.”

133) Dixon v. Houk, 737 F.3d 1003 (6th Cir. 2013) (amended opinion on remand from the
Supreme Court, see Bobby v. Dixon, 132 S.Ct. 26 (2011)), cert. denied sub nom. Dixon v.
Robinson, 135 S.Ct. 63 (2014).  In the course of affirming the denial of relief in this Ohio
capital case, a majority of the Sixth Circuit panel rejected petitioner’s contention that the trial
court’s error in excluding relevant mitigating evidence was not subject to harmless error
analysis:  “[T]he error here was not structural as the issue involves the trial court’s decision
to exclude certain mitigating evidence and is therefore subject to harmless error review.” 737
F.3d at 1011 (citing Hitchcock v. Dugger, 481 U.S. 393, 399 (1987), for proposition that
“exclusion of mitigating evidence renders death sentence invalid in the absence of a showing
of harmless error”).

134) Barnes v. Joyner, 751 F.3d 229, 252-53 (4th Cir. 2014), cert. denied, 135 S.Ct. 2643 (2015). 
After determining that the North Carolina state post-conviction court had unreasonably
applied Remmer v. United States, 347 U.S. 227 (1954), in connection with its denial of
petitioner’s juror misconduct claim without a hearing, the Fourth Circuit panel majority held
that federal habeas relief could not be granted without a further determination that the error
was not harmless under Brecht v. Abrahamson, 507 U.S. 619 (1993), which in this case
required a finding that the state post-conviction court’s “error ‘actually prejudiced’ Barnes.’”
2014 WL 1759085 at *19.  Because the record was insufficient to resolve that question, the
majority remanded the case with instructions “to conduct an evidentiary hearing solely on the
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issue of whether the state court’s failure to apply the Remmer presumption and failure to
investigate [a juror’s] contact with [a clergyman] had a substantial and injurious effect or
influence on the jury’s verdict.”  Id. at *20. After adding that petitioner would “not be entitled
to the Remmer presumption ...  because the presumption does not apply in the federal habeas
context when proving a substantial and injurious effect or influence on the jury’s verdict,” the
majority instructed that, “to be entitled to habeas relief, Barnes will need to affirmatively
prove actual prejudice by demonstrating that the jury’s verdict was tainted by the extraneous
communication between [the juror] and [the clergyman].”  Id. 

135) Connolly v. Roden, 752 F.3d 505, 511 (1st Cir. 2014), cert. denied, 135 S.Ct. 960 (2015). 
Before affirming the denial  of relief in this Massachusetts drug case, the First Circuit noted
the range of other circuits’ approaches to harmless error analysis in light of Mitchell v.
Esparza, 540 U.S. 12 (2003 (per curiam) (examining state court’s application of Chapman v.
California standard through § 2254(d)), and Fry v. Pliler, 551 U.S. 112 (2007) (finding that
Brecht v. Abrahamson standard for harmlessness “‘obviously subsumes’” Mitchell-style
inquiry), and chose a “flexible approach” for itself:

[W]e conclude that when a state court decides that a constitutional error is
harmless beyond a reasonable doubt under Chapman, a federal court on
habeas review may choose between two equally valid options. The court may
apply Esparza and then move on to the Brecht test only if the state court’s
decision was an unreasonable application of Chapman. Alternatively, the
court may begin with the Brecht test directly.

(footnote omitted).  The court went on to conclude that the Confrontation Clause error that
occurred at petitioner’s trial was harmless under either approach.

136) Blackston v. Rapelje, 780 F.3d 340 (6th Cir. 2015) (amended op.), cert. denied, 136 S.Ct.
388 (2015).  In the course of affirming the grant of relief on petitioner’s Confrontation Clause
claim in this Michigan murder case, the Sixth Circuit panel majority rejected the state’s
invitation to adopt “a two-step process” under which petitioner would be required to show
both that the state court’s harmlessness finding was unreasonable under § 2254(d), and that
the error was harmful under Brecht v. Abrahamson. See 769 F.3d at 429 (adhering to circuit
rule established in Ruelas v. Wolfenbarger, 580 F.3d 403, 412 (6th Cir. 2009)); id. at 430
(rejecting contention that Fry v. Pliler, 551 U.S. 112 (2007), was overruled by Harrington v.
Richter, 562 U.S. 86 (2011)).

137) Jensen v. Clements, 800 F.3d 892 (7th Cir. 2015).  In the course of affirming the grant of
relief on petitioner’s Confrontation Clause claim in this Wisconsin murder case, the Seventh
Circuit majority examined the state court’s harmlessness reasoning, which “reads as though
[the state court] is conducting an evaluation of whether there was sufficient evidence to
support the verdict, not whether the error ... affected the verdict,” id. at 903, and found that
approach to be “very different than the harmless error test under clearly established Supreme
Court law,” id. at 904; see also id. at 907 (“The state appellate court was concerned only with
the evidence in the prosecution’s favor, while the proper concern is with the overall strength
of the prosecution’s case.”).

138) Dansberry v. Pfister, 801 F.3d 863 (7th Cir. 2015), cert. denied, 136 S.Ct. 1198 (2016).  In
this Illinois non-capital murder case the Seventh Circuit held that “an erroneous
admonishment about a mandatory minimum sentence” during a plea colloquy “is
nonstructural” and therefore “does not defy analysis for harmless error.”  801 F.3d at 867-68. 
The issue arose in this case because the trial court mistakenly informed petitioner that the
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minimum sentence he would receive following his “blind plea” was 20 years rather than 26,
although the court did correctly advise him that the maximum sentence could be death.  After
noting that not “every Boykin [v. Alabama] error will always be reviewed for harmless error,”
the Seventh Circuit found that this one should, and explained that the trial court’s error in this
case harmless under Brecht v. Abrahamson:

[T]he record shows that Dansberry’s minimum sentence had little, if any,
influence on his decision. He was much more concerned about his maximum
sentence; he wanted to avoid being executed. He pled guilty largely because
he expected he would receive about 40 years of incarceration instead.  When
he did plead, he did so “blindly,” without any promise of a particular
sentence, even though he had been informed that he could receive life
imprisonment or even the death penalty.  Ultimately, he was sentenced to 80
years in prison. It is highly unlikely, and there is no evidence in the record to
suggest, that Dansberry’s mistaken belief that his minimum sentence was 20
years rather than 26 years had any effect on his decision to plead guilty.

801 F.3d at 869.

139) Johnson v. Lamas, 850 F.3d 119 (3rd Cir. 2017), cert. denied, 138 S.Ct. 975 (2018).  In the
course of affirming the denial of relief in this Pennsylvania non-capital murder case, the Third
Circuit observed that, “where a state court has concluded that the error was harmless on direct
review, the Supreme Court clarified [in Davis v. Ayala, 135 S.Ct. 2187 (2015),] that we must
defer to that determination under AEDPA unless the state court unreasonably applied
Chapman v. California.”  850 F.3d at 133.  After further discussion of Ayala and § 2254(d),
the Third Circuit concluded that, 

In sum, we must ask whether a fair-minded jurist could agree with the [state
court’s] conclusion that the introduction of [petitioner’s co-defendant’s]
statement was harmless. If we find that she could, then Johnson “necessarily
cannot satisfy” Brecht and we must give AEDPA deference to the [state
court’s] determination, even if we might decide the case differently were we
to undertake de novo review. Ayala, 135 S.Ct. at 2199.

850 F.3d at 134.

140) Haskell v. Greene, 866 F.3d 139 (3rd Cir. 2017).  Before granting relief on the largely
uncontested merits of petitioner’s prosecutorial misconduct claim in this Pennsylvania non-
capital murder case, the Third Circuit considered and rejected the state’s contention that
petitioner was required to satisfy the Brecht harmless error standard.  In so doing, the Third
Circuit added to an existing circuit split over whether that standard applies to due process
violations involving the knowing use of false testimony.  While the First, Sixth, Eighth, and
Eleventh Circuits had all found Brecht applicable in such cases, the Third Circuit aligned
itself with the opposing view as expressed by the Ninth Circuit in Hayes v. Brown, 399 F.3d
972 (9th Cir. 2005).  The court explained that this view was suggested by Kyles v. Whitley,
which indicates that “the test for materiality [in a prosecutorial misconduct claim] supplies
the test for harmlessness and there is no need to look to Brecht,” 866 F.3d at 150, and added
that although “perjured testimony faces a lower [materiality] bar than suppression claims,”
“that seems to be a feature, not a bug.” Id. at 151; see also id. (“If suppression of evidence
(and thereby, the truth) is a serious constitutional error, its fabrication is a greater error still.”);
id. (explaining that “the concerns behind Brecht do not reach claims of perjured testimony
presented by the state”).  The Third Circuit went on to “hold that the actual-prejudice standard
of Brecht does not apply to claims on habeas that the state has knowingly presented or
knowingly failed to correct perjured testimony. A reasonable likelihood that the perjured
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testimony affected the judgment of the jury is all that is required.”  Id. at 152.

141) Richardson v. Griffin, 866 F.3d 836 (7th Cir. 2017).  Before granting relief on petitioner’s
Confrontation Clause claim in this Indiana aggravated battery case, the Seventh Circuit held
that the Indiana Court of Appeals’ determination that the error was harmless under a state law
“substantial likelihood” standard used for errors forfeited below was “contrary to” and
“involved an unreasonable application of” federal law.  The court explained:

Asking whether there is “no substantial likelihood” that a result would be
different is a far cry from asking whether an acknowledged constitutional
error is “harmless beyond a reasonable doubt.” The latter standard, on which
the state had the burden of proof, is significantly more favorable to a
defendant than the one that the state court used.  To the extent that one  can
infer from the state court’s reasoning that it believed that a different standard
applied, it issued a decision “contrary to” the law .... * * *  If we look at this
record instead as one dealing with an unreasonable application of an
established standard, the result is the same. To the extent that the Indiana
court ...  equated its “no substantial likelihood” standard with Chapman’s
“harmless beyond a  reasonable doubt” standard, it unreasonably applied the
rule established by the U.S. Supreme Court.

866 F.3d at 844.

142) Bennett v. Superintendent, 866 F.3d 836 (3rd Cir. 2018).  Before granting relief  on a due
process challenge to a defective jury instruction, the Third Circuit noted that “the
Commonwealth waived the harmless error defense by failing to assert it unequivocally on
appeal,” and relying instead on the misguided argument that petitioner’s claim was governed
by Strickland v. Washington, whose prejudice component is, according to the state’s own Rule
28(j) letter “different” from the standard for harmlessness.  886 F.3d at 288.
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I. HARMLESS ERROR ISSUES 

DISTRICT COURT CASES:

1) Bennett v. Collins, 852 F.Supp. 570, 574 (E.D.Tex. 1994).  Estelle error was not harmless
pursuant to Brecht because psychiatrist's testimony regarding petitioner's future dangerousness
was state's primary evidence in aggravation of punishment.

2) Arnett v. Lewis, 870 F.Supp. 1514, 1542-43 (D.Ariz. 1994).  Admission of petitioner's
involuntary confession was not harmless under Brecht.

3) Tippins v. Walker, 889 F.Supp. 91, 94 (S.D.N.Y. 1995), aff'd, 77 F.3d 682 (2nd Cir. 1996).
Petitioner need not demonstrate prejudice where trial counsel slept through substantial portion
of trial; because unconscious or sleeping counsel is tantamount to no counsel at all, no
showing of prejudice is required.

4) Teel v. Burton, 904 F.Supp. 1294, 1300 (M.D.Ala. 1995). Assessment of prejudice when
defendant was denied his constitutional right to be present must be made by considering only
the evidence adduced when the defendant was present; since the defendant was absent for the
entire trial, the error was not harmless under Brecht.

5) Lyons v. Johnson, 912 F.Supp. 679, 688-89 (S.D.N.Y. 1996), aff’d, 99 F.3d 499 (2nd Cir.
1996). The court found that the Brecht standard only applies if the state courts conducted
Chapman harmless error analysis; court specifically adopted the Eighth Circuit's analysis in
Orndorff.

6) Jones v. Vacco, 944 F.Supp 229, 234 (S.D.N.Y. 1996).  Finding that the record did not
support the state’s claim that a Geders violation had not occurred, the court stated that “[e]ven
in cases in which the state ‘bears some responsibility for the inadequacy of the state court
record, “the public interest requires that opportunity be given to present evidence which might
show that the petitioner suffered no constitutional deprivation.”’” (citations omitted). The
court therefore exercised its discretion and decided to hold an evidentiary hearing to give the
state an opportunity to prove the validity of its factual assertion. The court rejected the state’s
suggestion that the hearing should be conducted in state court.

7) Dey v. Scully, 952 F.Supp. 957, 974 (E.D.N.Y. 1997). The court found harmless error
analysis unnecessary where it had already concluded that the state court’s failure to admit
petitioner’s booking photograph into evidence denied petitioner a fundamentally fair trial. The
court stated that “[h]armless error analysis is simply inapplicable to error that only attains
constitutional significance when considered in the context of the entire trial because such
analysis inheres in the initial finding that the error was constitutionally significant.”

8) Nevers v. Killinger, 990 F.Supp. 844, 869 (E.D.Mi. 1997). The court held that a jury’s
exposure to extraneous information is “trial error, and is therefore subject to harmless error
analysis.” The court also observed that “[i]t is no longer clear that” Brecht applies in federal
habeas proceedings under the AEDPA because “section 2254(d)(1), by constraining a federal
court to review of whether the state decision was an ‘unreasonable applicable’ [sic] seemingly
renders Brecht and its standard moot. A strict reading of 2254(d)(1) would seem to indicate
that the Court’s inquiry . . . is focused on whether the state court’s application of Chapman
was unreasonable.” The court was hesitant to adopt this interpretation outright, proceeding
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instead to analyze petitioner’s claims both under its reading of what §2254(d)(1) requires, and
under Brecht. 

9) Barker v. Yukins, 993 F.Supp. 592, 602 (E.D.Mich. 1998), rev’d on other grounds, 199
F.3d 867 (6th Cir. 1999). In footnote 7, the court stated that, under the AEDPA, federal
courts are no longer required to apply the Brecht harmlessness standard; “[r]ather, the court’s
inquiry is whether (a) the state court applied the correct harmless error standard for direct
review -- i.e., the Chapman harmless error standard; and (b) the state court’s application of
that standard was reasonable in light of the facts of the case.”  

10) Cabral v. Hannigan, 5 F.Supp.2d 957, 962 (D.Kan. 1998). The court held that “harmless
error analysis does not apply where, as here, a prosecutor deliberately attempts to make
punitive use of information obtained in exchange for a grant of immunity. Instead, a petitioner
‘is entitled to relief regardless of whether the government’s conduct actually affected the
sentencing judge.’” (citation omitted).

11) Mangus v. Edwards, 40 F.Supp.2d 908, 921 (N.D.Ohio 1999).  The court explained post-
AEDPA harmless error analysis under the Sixth Circuit’s decision in Nevers v. Killinger, 169
F.3d 352 (6th Cir., Mar. 1, 1999), as follows: “If the state court . .  applied Chapman [v.
California], the Sixth Circuit places the burden on the petitioner to show that the state court’s
application of Chapman was unreasonable (in the light of Brecht/O’Neal). [cite]. However,
[if] the state court did not apply Chapman, the prevailing Supreme Court standard [O’Neal
v. McAninch] dictates that the burden is not on the petitioner to establish that the error was
prejudicial.”  The court also noted its belief that the Sixth Circuit’s placement of the burden
of persuasion on the petitioner in cases involving a state court finding of harmlessness under
Chapman must be a product of “the heightened deference that is due to state court decisions
under AEDPA,” given O’Neal’s pre-AEDPA indication that the petitioner would not
ordinarily bear that burden.

12) Delgado v. Rice, 67 F.Supp.2d 1148 (C.D.Cal. 1999). The court held that the trial judge in
this California non-capital murder case committed structural error in having an ex parte
conversation with the deliberating jury during which the judge answered a juror’s hypothetical
question concerning admissibility of evidence of prior similar bad acts by a criminal
defendant.  Acknowledging the possibility that the error in this case might be more
appropriately categorized as trial error, the court also determined that it would not be harmless
under Brecht.

13) Bulls v. Jones, 86 F.Supp.2d 746, 754 (E.D.Mich. 2000), aff’d, 274 F.3d 329 (6th Cir.
2001). The court granted relief in this post-AEDPA Michigan felony-murder case on the
ground that the state court of appeals unreasonably applied “the harmless error test” to a
conceded violation of petitioner’s Confrontation Clause rights.  The Confrontation Clause
error occurred when the trial court admitted the statement of a non-testifying codefendant
against petitioner, and this statement provided most, but not all, of the evidence necessary to
establish the element of malice required to convict petitioner of first-degree felony murder. 
In finding this error harmless, the state court “determined that the jury would have found
malice based upon petitioner’s own statements.”  In the district court’s view, however, this
analysis “invaded the province of the jury” and “transformed the permissible inference of
malice from the use of deadly weapon [of which petitioner was admittedly aware] into a
mandatory one.”  Id.  This, the court concluded, resulted in an unreasonable application of the
Chapman harmless error standard.
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14) Hawkins v. Painter, 136 F.Supp.2d 569, 574 (S.D.W.Va. 2001), appeal dismissed sub nom.
Hawkins v. Haines, 20 Fed. Appx. 246 (4th Cir. 2001).  The district court held that, because
petitioner’s challenge to erroneous jury instructions was raised on collateral, as opposed to
direct, review, the error arising out of those instructions must be reviewed for harmlessness
under Brecht, rather than under the standard articulated in Neder v, United States, 527 U.S.
1 (1999).  

15) Monsanto v. United States, 143 F.Supp.2d 273 (S.D.N.Y. 2001).  The district court held that
error under Richardson v. United States, 526 U.S. 813 (1999), is properly characterized as
trial error, and therefore subject to harmless error analysis. See 143 F. Supp.2d 279.
Additionally, after a relatively lengthy and thoughtful analysis, the court held that “the
rationales identified in Brecht for applying a less onerous harmless error standard on collateral
review do not justify the application of that standard in a §2255 proceeding where there had
been no Chapman analysis on direct review.” 143 F.Supp.2d 284.  Thus, the court concluded,
“[a]s long as a court – either on direct or collateral review – is the first to conduct a harmless
error analysis, it should be required to conduct a Chapman analysis in order to ‘restore our
faith in the verdict’s accuracy to a reasonable certainty.’” (quoting Brecht, 507 U.S. at 654
(O’Connor, J., dissenting)). 143 F.Supp.2d 285. The court then proceeded to find the
Richardson error in petitioner’s case harmless beyond a reasonable doubt.

16) United States ex rel. Jones v. Chrans, 187 F.Supp.2d 993, 1006 (N.D.Ill. 2002), aff’d sub
nom. Jones v. Bailey, 2002 WL 31317932 (7th Cir. Oct. 10, 2002), cert. denied, 537 U.S.
1197 (2003).  In the course of denying relief in this non-capital case, the district court
observed that, “[a]fter AEDPA, the Brecht/O'Neal standard is in doubt, because §2254 does
not announce a different standard for harmless error analysis, as opposed to any other issue
that may be the basis for habeas relief.” (citations omitted).

17) Reyes v. Greiner, 340 F.Supp.2d 245 (E.D.N.Y. 2004) (amended op.), aff’d, 150 Fed.
Appx. 77 (2nd Cir. 2005), cert. denied sub nom. Reyes v. Ercole, 546 U.S. 1107 (2006). 
After first determining that no Batson error occurred, the district court engaged in a lengthy
discourse regarding the applicability of harmless error analysis to Batson errors.  The district
court determined that it was bound by Tankleff v. Senkowski, 135 F.3d. 235 (2d Cir.1998),
which held that Batson errors are structural and therefore, harmless error analysis does not
apply, but provided a lengthy explanation regarding why harmless error analysis should apply. 
Finally, the court granted a COA on the issue.

18) Jennings v. Crosby, 392 F.Supp.2d 1312, 1344 (N.D. Fla. 2005), aff’d sub nom. Jennings
v. McDonough, 490 F.3d 1230 (11th Cir. 2007), cert. denied, 552 U.S. 1298 (2008).  The
district court held that the state court’s error in upholding an ex post facto application of the
new cold, calculated and premeditated (CCP) aggravating factor was harmless because the
state court had also made clear that a death sentence would have been imposed even in the
absence of the CCP aggravator, and this holding was not contrary to or an unreasonable
application of federal law.  The court went on to add that even if the state court opinion were
not read as addressing the harmless error issue, the district court itself would have held the
error was harmless.  Recognizing that some Supreme Court holdings “might be read to
suggest, though they do not squarely hold, that when a death penalty aggravating factor has
been invalidated, any re-weighing or harmless error analysis must be carried out by the state
court, not by a federal habeas court,” the district court held “it is commonplace for federal
courts to apply harmless error analysis in habeas cases.”
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19) Jess v. Peyton, 2006 WL 1041737 at *5, *6 (D. Hawaii Apr. 18, 2006). In the course of
granting relief on the ground that petitioner’s extended sentences violated Apprendi v. New
Jersey, 530 U.S. 466 (2000), the district court noted that the ordinary Brecht analysis does not
“apply neatly to the review of Apprendi error.”  Formulating the harmlessness question as
“whether the court has grave doubt that the jury would have reached the same conclusion
regarding the need for public protection as the judge did,” the court maintained such doubt
about whether the jury in this case would have made the same public protection
determinations that the trial judge did given that petitioner’s criminal history, although
extensive, was for relatively minor non-violent offenses.

20) Carmichael v. Chappius, 2016 WL1611503 (S.D.N.Y. April 21, 2016), vacated on other
grounds, 848 F.3d 536 (2nd Cir. 2017).  After finding a Batson v. Kentucky violation in this
New York second degree sale of a controlled substance case, the district court added that “the
Supreme Court’s recent decision in Davis v. Ayala, 135 S.Ct. 2187 (2015), in no way detracts
from the position that Batson errors are structural.”  2016 WL1611503 at *12.  Rather, “Davis
was fundamentally a case about the presence of counsel,” and “[t]he Supreme Court never
suggested that, had any Batson error occurred, the error would have been harmless.”  Id.     
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J. SECTION 2254(d) LIMITATION ON RELIEF

1. METHODOLOGY    

COURT OF APPEALS CASES

1) Lindh v. Murphy, 96 F.3d 856 (7th Cir. 1996) (en banc), rev’d on other grounds, 521 U.S. 320
(1997).   The court held that federal courts retain “independent interpretative power” and are “free
to express an independent opinion on all legal issues in the case.” 96 F.3d at 869. Thus §2254(d)
“requires us to give state courts’ opinions a respectful reading, and to listen carefully to their
conclusions, but when the state court addresses a legal question, it is the law ‘as determined by the
Supreme Court of the United States’ that prevails.’” Id. The court noted that this is a "retrenchment"
in that it extends Teague by limiting the source of doctrine on which a federal court may rely. Id.
Thus a petitioner “must be able to point to an authoritative decision of the Supreme Court in order
to secure a writ.” Id. 

With regard to mixed questions of law and fact, the court held that a petitioner must be able
to demonstrate that the state's decision involved an unreasonable application of the law.  The court
rejected an analogy to qualified immunity though noting that the language in some ways “sounds like
the official-immunity question.” 96 F.3d at 870. Then, drawing on Teague and. United States v Leon,
the court drew a distinction between interpretation and remedy.  While federal courts always
interpret the law independently, they can only grant relief if the judgment is unreasonable. Like
Leon, what is unreasonable under §2254(d) is now a case by case question. “For current purposes
it is enough to say that when the constitutional question is a matter of degree, rather than of concrete
entitlements, a ‘reasonable’ decision by the state court must be honored.” 96 F.3d at 871. “[A] state
decision within those limits must be respected--not because it is right, or because federal courts must
abandon their independent decisionmaking, but because the grave remedy of upsetting a judgment
entered by another judicial system after full litigation is reserved for grave occasions.”  Id.  

2) Mata v. Johnson, 99 F.3d 1261 (5th Cir. 1996), reh’g granted, opinion vacated in part on other
grounds, 105 F.3d 209 (5th Cir. 1997).  The court noted that the meaning of §2254(d)(1) is
“probably most closely akin to the traditional ‘clearly erroneous’ standard that to any other
established standard of review.” 99 F.3d at 1267. The panel then discussed the recent history of
limits on habeas and seemed to suggest that 2254(d) codifies Teague:

In effect, a reasonable good faith application of Supreme Court precedent will
immunize the state court conviction from federal habeas reversal, even if federal
courts later reject that view of the applicable precedent.  The AEDPA essentially
codified the Supreme Court’s current position on the scope of the Great Writ.  We
must therefore ask, under section 2254(d)(1), whether a state judge could
reasonably read Supreme Court precedent as permitting the result of which Mata
now complains.

99 F.3d at 1268. 

3) Gomez v. Acevedo, 106 F.3d 192 (7th Cir. 1997), cert. granted, judgment vacated, 522 U.S. 801
(1997) (remanding for reconsideration in light of Lindh).  Addressing the effect of §2254(d) on
federal review of sufficiency of the evidence claims, the court first observed that understanding the
impact of the new statute requires an awareness of the “legal background against which the statute
was enacted.” 106 F.3d at 197. The court explained that “Jackson’s ‘no rational trier or fact’
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standard is undoubtedly deferential to the factfinder, but it accords no deference whatsoever to state
appellate courts applying the ‘no rational trier of fact’ standard.” 106 F.3d at 198. Viewing
Congress’ enactment of the AEDPA against the backdrop of the “reasonableness” review dicta in
Wright v. West, the court explained the shift brought about by §2254(d):

Because Jackson claims are mixed questions of law and fact, we are compelled to
hold that a writ of habeas corpus may be issued for evidence insufficiency only if
the state courts have unreasonably applied the Jackson standard. Federal review of
these claims therefore now turns on whether the state court provided fair process
and engaged in reasoned, good-faith decisionmaking when applying Jackson's “no
rational trier of fact” test.

106 F.3d at 199. 
Rejecting petitioner’s contention that §2254(d) cannot be any stricter than the Jackson

standard, the court reasoned that the Supreme Court in Wright “floated the idea that Jackson claims
and other mixed constitutional questions . . . should be given only deferential review for
reasonableness,” and that “[w]hen Congress four years later restricts the habeas remedy to cases
involving the ‘unreasonable application’ of federal law, its action must be interpreted in light of the
meaning the Supreme Court attached to those words.” 106 F.3d at 199. Were the de novo standard
of review to be retained for Jackson claims, the court remarked, “state appellate decisions [would]
continue to receive no deference, and the AEDPA [would] have had zero effect . . . Congress, in
short, does not want federal courts duplicating the review of state court systems.” 106 F.3d at 200.

4) Hennon v. Cooper, 109 F.3d 330 (7th Cir. 1997), cert. denied, 522 U.S. 819 (1997).  After
identifying Supreme Court precedent relevant to petitioner’s prosecutorial misconduct claim, the
court described the analysis of the claim as “judgmental[,] and the statute commands deference to
the state court’s judgment by using the word ‘unreasonable,’ which is stronger than ‘erroneous’ and
maybe stronger than ‘clearly erroneous.’ . . . Thus the fact that we might disagree with the state
court’s determination that the prosecutor’s remarks did not deny Hennon due process because they
are unlikely to have swayed the jury – might think the determination incorrect – would not carry the
day for him.” 109 F.3d at 334. 

The court also explained that all “that was intended by [Lindh’s discussion of the “careful”
state court opinion] . . . is that of course the better the job the state court does in explaining the
grounds for its rulings, the more likely those rulings are to withstand further judicial review. That
is just realism. It doesn’t follow that the criterion of a reasonable determination is whether it is well
reasoned. It is not. It is whether the determination is at least minimally consistent with the facts and
circumstances of the case. Which it was here, however deficient the discussion of the reasons for so
believing by the state appellate court.” 109 F.3d at 335.

5) Sweeney v. Parke, 113 F.3d 716 (7th Cir. 1997).  Applying §2254(d)(1) to the findings of a prison
disciplinary board, the court observed that, “[u]nder §2254(d)(1)’s ‘reasonableness’ standard, we
give state court judgments more deference than we would under an ‘erroneous’ and perhaps even
under a ‘clearly erroneous’ standard.” 133 F.3d at 719 (citing Hennon v. Cooper, 109 F.3d 330 (7th
Cir. 1997)).

6) Martin v. Bissonette, 1997 WL 280602 at *9-10 (1st Cir. May 29, 1997), revised and superseded,
118 F.3d 871 (1st Cir. 1997) (reevaluating petitioner’s claims under pre-AEDPA standards). The
First Circuit rejected the “trifurcated approach” – “contrary to” for purely legal questions,
“unreasonable application” for mixed questions, etc. – to interpreting the meaning of §2254(d)’s text
as used by the Seventh and Fifth Circuits, finding that it impermissibly “embroiders the text of the
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statute.” Id. at *9.  The court explained its “better, less elaborate alternative” as follows:
Under the standard of review provisions listed in section 2254(d)(1), a federal judge
weighing a state court decision in a habeas case initially should ask whether the
Supreme Court has clearly prescribed a rule that decided the petitioner's claim.  This
query is stringent in the sense that an affirmative answer will require something
more to back it up than a recognition that the Supreme Court has articulated a
general standard covering the claim.  Instead, the federal judge must focus on
whether existing Supreme Court precedent compels a particular outcome.
[This reading does not render the “contrary to” phrase redundant] because the
purpose of the "contrary to" and "unreasonable application of" duality is to
designate the mode of inquiry federal courts should follow when reviewing state
court decisions.  The “contrary to” prong specifies a federal court’s initial task:  to
determine whether existing Supreme Court precedent, properly read, actually
decided the petitioner's claim.  If not, the “unreasonable application of” prong is
brought to bear, and the final task of the reviewing court is to evaluate the state
court's decision through that glass. * * * [In applying the “unreasonable application”
prong,] the federal judge must proceed to determine whether the state court’s use
of (or failure to use) existing law in deciding the petitioner’s claim involved an
unreasonable application of Supreme Court precedent.

7) Holman v. Gilmore, 126 F.3d 876, 882 (7th Cir. 1997), cert. denied sub nom., Holman v. Page,
522 U.S. 1150 (1998).  Applying its treatment of §2254(d) in Lindh v. Murphy to petitioner’s
ineffective assistance of counsel claim, the court stated:

When a state court applies established law, its decision must be respected unless
“unreasonable.”  28 U.S.C. sec.2254(d)(1).  Strickland builds in an element of
deference to counsel’s choices in conducting the litigation;  sec.2254(d)(1) adds a
layer of respect for a state court’s application of the legal standard.  As we put it in
Lindh, “when the constitutional question is a matter of degree, rather than of
concrete entitlements, a ‘reasonable’ decision by the state court must be honored.” 
96 F.3d at 871.  Strickland calls for inquiry into degrees; it is a balancing rather than
a bright-line approach, just like the question about confrontation rights we
addressed in Lindh.  This means that only a clear error in applying Strickland’s
standard would support a writ of habeas corpus.
*  *   * 
When there are no fixed guideposts, it becomes all but impossible to characterize
the state court’s decision as an unreasonable application of clearly established law.

Finding that petitioner had not met this demanding standard, the court reversed the district court’s
decision granting relief.

8) Green v. French, 143 F.3d 865 (4th Cir. 1998), cert. denied, 525 U.S. 1090 (1999).  The Fourth
Circuit set forth its interpretation of amended §2254(d) in this North Carolina capital case.  Writing
for himself and Judge Butzner, Judge Luttig authored a discussion of the meaning of §2254(d)(1)
which is, in his view, the “most faithful to the plain purpose of the statute.” 143 F.3d at 870.  The
court construed the “contrary to” and “unreasonable application of” clauses of §2254(d)(1) as
follows:

[A] decision is “contrary to” precedent only when, either through a decision of pure
law or the application of law to facts indistinguishable in any material way from
those on the basis of which the precedent was decided, that decision reaches a legal
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conclusion or a result opposite to and irreconcilable with that reached in the
precedent that addresses the identical issue. In contrast, a decision represents an
“unreasonable application of” precedent only when that decision applies a precedent
in a context different from the one in which the precedent was decided and one to
which extension of the legal principle of the precedent is not reasonable, when that
decision fails to apply the principle of a precedent in a context where such failure
is unreasonable, or when that decision recognizes the correct principle from the
higher court's precedent, but unreasonably applies that principle to the facts before
it (assuming the facts are insufficiently different from those that gave rise to the
precedent as to constitute a new context for consideration of the principle's
applicability).

143 F.3d at 870.  The court went on to adopt the Drinkard definition (subsequently repudiated by
the Supreme Court in (Terry) Williams v. Taylor) of “unreasonable”:  “habeas relief is authorized
only when the state courts have decided the question by interpreting or applying the relevant
precedent in a manner that reasonable jurists would all agree is unreasonable.” 143 F.3d at 870.

9) O’Brien v. Dubois, 145 F.3d 16 (1st Cir. 1998).  In this Massachusetts habeas case, the First Circuit
set forth its interpretation of the meaning of §2254(d)(1):

A federal habeas court charged to weigh a state court decision must undertake an
independent two-step analysis of that decision. First, the habeas court asks whether
the Supreme Court has prescribed a rule that governs the petitioner’s claim. If so,
the habeas court gauges whether the state court decision is “contrary to” the
governing rule. In the absence of a governing rule, the “contrary to” clause drops
from the equation and the habeas court takes the second step. At this stage, the
habeas court determines whether the state court’s use of (or failure to use) existing
law in deciding the petitioner’s claim involved an “unreasonable application” of
Supreme Court precedent. Ironically, it is the “clearly established” qualifier that
will present the most difficulty when applying this framework to particular cases.
In this regard, the chief question is how specific a rule must be to qualify as
dispositive, thus triggering review under the “contrary to” clause.

145 F.3d at 24. 
Summing up the determination whether “contrary to” analysis is appropriate for a given

claim, the court reiterated that “the key inquiry, at bottom, is whether a Supreme Court rule – by
virtue of its factual similarity (though not necessarily identicality) or its distillation of general federal
law precepts into a channeled mode of analysis specifically intended for application to variant
factual situations – can fairly be said to require a particular result in a particular case.” 145 F.3d at
25.

With regard to the “unreasonable application of” clause, the court explained when and how
it applies as follows:

If no Supreme Court precedent is dispositive of a petitioner’s claim, then, a fortiori,
there is no specific rule to which the state court’s decision can be “contrary.”  In
such circumstances, a federal habeas court then determines whether the state court
decision reflects an unreasonable application of clearly established Supreme Court
jurisprudence. This reduces to a question of whether the state court's derivation of
a case-specific rule from the Court's generally relevant jurisprudence appears
objectively reasonable.

To the extent that inferior federal courts have decided factually similar
cases, reference to those decisions is appropriate in assessing the reasonableness vel
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non of the state court’s treatment of the contested issue. We think it is pellucid,
however, that the “unreasonable application” clause does not empower a habeas
court to grant the writ merely because it disagrees with the state court's decision, or
because, left to its own devices, it would have reached a different result. Rather, for
the writ to issue, the state court decision must be so offensive to existing precedent,
so devoid of record support, or so arbitrary, as to indicate that it is outside the
universe of plausible, credible outcomes. 

145 F.3d at 25.

10) Cardwell v. Greene, 152 F.3d 331, 339 (4th Cir. 1998), cert. denied, 525 U.S. 1037 (1998). The
Fourth Circuit rejected petitioner’s argument that the Virginia Supreme Court’s “perfunctory
decision” in his case did not result in an “‘adjudicat[ion] on the merits.’” However, in light of the
state court’s failure to “articulate any rationale” for its rejection of petitioner’s claim, the court was
unable to review the state court’s “‘application of clearly established Federal law.’” In such
circumstances, the court found that it “must independently ascertain whether the record reveals a
violation of [federal law],” and “adopt[ed]” this language from the district court’s opinion in
petitioner’s case:

Where, as here there is no indication of how the state court applied federal law to
the facts of a case, a federal court must necessarily perform its own review of the
record . . . Thus, on the facts of this case, the distinction between de novo review
and “reasonableness” review becomes [in]significant.

(modifications by court of appeals).  But see Bell v. Jarvis, 236 F.3d 149 (4th Cir. 2000) (en banc),
infra.

11) Davis v. Kramer, 167 F.3d 494 (9th Cir. 1999), cert. granted, judgment vacated and remanded on
other grounds, 528 U.S. 1133 (2000).  The Ninth Circuit applied §2254(d) in this appeal of the
district court’s grant of relief on an Anders v. California, 386 U.S. 738 (1967), claim brought by a
non-capital prisoner. The court explained its reading of §2254(d) as follows:

The two terms, read together, delineate the range of cases that warrant federal
habeas relief under § 2254(d)(1).  The terms overlap, and cases may fall into one
or both classifications, depending on the circumstances.  No purpose would be
served by attempting to establish a fixed division or to give meaning to one that
would exclude the other.  Their purpose is the same:  to ensure the objective that
state courts follow controlling Supreme Court law.[]  For our purposes here, we
need state only that a state court decision amounts to an unreasonable application
of clearly established federal law where the state court fails to apply a legal
principle, enunciated in one or more Supreme Court decisions, to a situation where
such application is required by the force and logic of the Court's decision. 

167 F.3d at 500.

12) Nevers v. Killinger, 169 F.3d 352 (6th Cir.), cert. denied, 527 U.S. 1004 (1999).  In this appeal of
the district court’s grant of habeas relief, the Sixth Circuit revealed (at least partially) its
interpretation of §2254(d).  Addressing petitioner’ claim that the jury was exposed to extraneous
material, the court found the existence of constitutional error, and concluded that this error was
amenable to harmless error analysis. This raised the question, identified in the district court’s
opinion in this case, whether to apply Brecht, or to analyze the state court’s application of Chapman
under §2254(d). After noting that no other federal court of appeals has addressed this question, and
that “[t]he clear language of §2254(d)” requires analysis of the state court’s application of Chapman,
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the court nevertheless determined that “the amendments to §2254(d) do not vitiate in any way the
premise set out in Brecht . . .” 169 F.3d at 371. Elaborating on this conclusion, the court stated: 

We think that when the issue before the federal habeas court is the state court’s
finding of harmless error, the test set out by the Supreme Court in Kotteakos and
explicitly reiterated in Brecht quite precisely captures Congress's intent as
expressed in AEDPA and, therefore, continues to be applicable. That test is whether
the error “‘had substantial and injurious effect or influence in determining the jury's
verdict,’”  . . .; it is the habeas petitioner’s burden to demonstrate that the trial error
resulted in “actual prejudice.” . . . If the petitioner is able to make that showing, he
will surely have demonstrated that the state court's finding that the error was
harmless beyond a reasonable doubt--the Chapman standard--was outside the realm
of plausible credible outcomes, and therefore resulted from an unreasonable
application of Chapman.

169 F.3d at 371. Thus, the court appears to have established that a federal court’s independent
finding of harmfulness under Brecht necessarily renders a state court’s earlier finding of
harmlessness under Chapman “unreasonable” for purposes of §2254(d). 

13) Bui v. Dipaolo, 170 F.3d 232, 242-243 (1st Cir. 1999), cert. denied, 529 U.S. 1086 (2000). 
Considering the merits of petitioner’s Miranda and Confrontation Clause claims, the court
commented on its analysis under §2254(d), emphasizing “the narrow circumference of appellate
review in connection with the ‘reasonable application’ standard,’” which it articulated as precluding
a finding that “a state court’s application of federal law [was] unreasonable when federal courts –
typically, the circuit courts of appeals – regularly resolve cases in a similar fashion.” The court
elaborated as follows:

In order for a federal court to conclude that a state court has applied federal law
reasonably, it is not necessary that the federal court agree with every last detail of
the state court's analysis. By like token, state courts are not required to supply the
specific reasons that a federal court thinks are most persuasive for upholding the
judgment. Rather, it suffices that the state court generally articulates and applies
tenets that can reasonably sustain its judgment. Thus, the question on habeas corpus
review is whether the state courts' invocation and reliance on enunciated legal
principles are reasonably consistent with the facts, circumstances, and outcome of
the case.

14) Matteo v. Superintendent, SCI Albion, 171 F.3d 877 (3rd Cir.) (en banc), cert. denied, 528 U.S.
824 (1999).  In this non-capital habeas case from Pennsylvania, the en banc Third Circuit announced
its interpretation of §2254(d). The majority began its discussion by acknowledging that “[t]he proper
interpretation of [§2254(d)] has been the subject of much debate, engendering at least three distinct
approaches among the federal courts of appeals. The crux of the debate has been what degree of
deference, if any, AEDPA requires a federal habeas court to accord a state court’s construction of
federal constitutional issues and interpretation of Supreme Court precedent.” 171 F.3d at 885. The
majority also commented that, “[a]s several courts have recognized, the text of AEDPA offers little
guidance to the courts charged with applying it.”171 F.3d at 887 (citing Lindh v. Murphy, 521 U.S.
320, 336 (1997), and O’Brien v. DuBois, 145 F.3d 16, 20 (1st Cir. 1998)). 

After a review of the three approaches taken by the other circuits, the majority chose to
follow the “analytical framework” erected by the First Circuit in O’Brien. Accordingly, the majority
explained its approach as follows:

[W]e hold that the “contrary to” provision of AEDPA requires a federal habeas
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court first to identify the applicable Supreme Court precedent and determine
whether it resolves the petitioner’s claim. Like the First Circuit, we believe this
analysis requires “something more than a recognition that the Supreme Court has
articulated a general standard that covers the claim.” [O’Brien, 145 F.3d] at 24.
Instead, the inquiry must be whether the Supreme Court has established a rule that
determines the outcome of the petition. Accordingly, we adopt O’Brien’s holding
that “[t]o obtain relief at this stage, a habeas petitioner must show that Supreme
Court precedent requires an outcome contrary to that reached by the relevant state
court.” Id. at 24-25. In other words, it is not sufficient for the petitioner to show
merely that his interpretation of Supreme Court precedent is mor plausible than the
state court’s; rather, the petitioner must demonstrate that Supreme Court precedent
requires the contrary outcome.  This standard precludes granting habeas relief
solely on the basis of simple disagreement with a reasonable state court
interpretation of the applicable precedent.

We also emphasize that it is not necessary for the petitioner to cite factually
identical Supreme Court precedent. Rather, the critical question is “whether a
Supreme Court rule -- by virtue of its factual similarity (though not necessarily
identicality) or its distillation of general federal law precepts into a channeled mode
of analysis specifically designed for application to variant factual situations -- can
fairly be said to require a particular result in a particular case.” Id. at 25.

If the federal habeas court determines that the state court decision was not
“contrary to” the applicable body of Supreme Court law -- either because the state
court decision complies with the Supreme Court rule governing the claim, or
because no such rule has been established -- then the federal habeas court should
undertake the second step of analyzing whether the decision was based on an
“unreasonable application of Supreme Court precedent. 

171 F.3d at 888.
As to what constitutes an “unreasonable application of” Supreme Court precedent, the

majority stated:
[W]e hold the appropriate question is whether the state court’s application of
Supreme Court precedent was objectively unreasonable. The federal habeas court
should not grant the petition unless the state court decision evaluated objectively
and on the merits, resulted in an outcome that cannot reasonably be justified under
existing Supreme Court precedent. In making this determination, mere disagreement
with the state court’s conclusions is not enough to warrant habeas relief.

171 F.3d at 889-890.

15) Delgado v. Lewis, 181 F.3d 1087, 1091 (9th Cir. 1999), cert. granted, judgment vacated and
remanded on other grounds, 528 U.S. 1133 (2000).  The court explained that “when a state court
does not articulate the rationale for its determination, a review of that court’s ‘application’ of clearly
established federal law is not possible.  [citation omitted].  Thus, when confronted with a state court
decision that does not provide the basis of its decision, we must determine whether, in light of an
independent review of the record and the relevant federal law, the state court’s resolution of a
petitioner’s claim was ‘contrary to, or involved an unreasonable application of , clearly established
Federal law, as determined by the Supreme Court . . .”  In footnote 3, the court elaborated that
“[c]onducting an independent review [in this context] is not the equivalent of applying a de novo
standard of review to the state court decisions under these circumstances; rather, it provides the
method for ascertaining whether the state court’s resolution of the case was ‘contrary to, or involved
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an unreasonable application of, clearly established Federal law’ under AEDPA.”

16) Richardson v. Bowersox, 188 F.3d 973 (8th Cir. 1999), cert. denied, 529 U.S. 1113 (2000). 
Analyzing the claims presented in this Missouri capital case under §2254(d)(1), the court observed
initially that, “[i]n Long v. Humphrey . . . we cited with approval the First Circuit's definition of
‘contrary to,’ which we summarized as follows: A state court decision is contrary to clearly
established law if the controlling case law requires a different outcome either because of factual
similarity to the state case or because general federal rules require a particular result in a particular
case. [citation omitted]. We then adopted the Third Circuit’s interpretation of the ‘unreasonable
application’ prong of section 2254(d)(1).” 188 F.3d at 977-978.  The court continued: “In
determining whether a state court’s decision involved an unreasonable application of clearly
established federal law, it is appropriate to refer to decisions of the inferior federal courts in factually
similar cases. [citations omitted] Further, ‘[i]n making this determination, mere disagreement with
the state court’s conclusions is not enough to warrant habeas relief.” 188 F.3d at 978. 

17) Harris v. Stovall, 212 F.3d 940, 943-944 (6th Cir. 2000), cert. denied, 532 U.S. 947 (2001).  The
Sixth Circuit noted that in light of the Supreme Court’s repudiation of the subjective, no-reasonable-
jurist standard in Williams v. Taylor, “Nevers[ v. Killinger, 169 F.3d 352 (6th Cir. 1999)] and
Maurino[ v. Johnson, 210 F.3d 638 (6th Cir. 2000),] no longer correctly state the law on the issue
of the appropriate standard under 28 U.S.C. §2254(d).  We must therefore rely solely on . . . Williams
for the . . . standard . . .” 

18) Van Tran v. Lindsey, 212 F.3d 1143 (9th Cir.), cert. denied, 531 U.S. 944 (2000).  With regard to
the law upon which a lower federal court may rely in assessing a petitioner’s claims, the court
explained that “there is still a role for circuit law in habeas cases: we still look to our own law for
its persuasive authority in applying Supreme Court law;  however, only the Supreme Court’s
holdings are binding on the state courts and only those holdings need be ‘reasonably’ applied. ¶ *
* * [W]e may not, or course, reverse a state court’s decision simply because it is inconsistent with
a rule established by a Ninth Circuit case.”  212 F.3d at 1154.

Additionally, the court addressed “a methodological concern with respect to . . . review of
habeas petitions under AEDPA” – specifically, whether a federal habeas court is obligated to
determine whether a state court’s decision denying relief “was erroneous” prior to deciding whether
that decision is “contrary to” or involved an “unreasonable application of” federal law.  After noting
that the Supreme Court took this approach in Weeks v., Angelone, the court held as follows:

[W]hen analyzing a claim that there has been an unreasonable application of federal
law, we must first consider whether the state court erred;  only after we have made
that determination may we then consider whether any error involved an
unreasonable application of controlling law within the meaning of § 2254(d).

212 F.3d at 1155.  The court then proceeded to consider petitioner’s claims and deny relief.

19) Whitmore v. Kemna, 213 F.3d 431, 433 (8th Cir. 2000).  While ultimately finding it unnecessary
to resolve the issue in this case, the Eighth Circuit made the following comments about the continued
vitality of the Brecht harmless error standard under in post-AEDPA habeas litigation:

We are not convinced that the AEDPA did not abrogate the requirement that federal
habeas courts conduct a harmless error analysis under Brecht in situations such as
the one before us, where the state court already has conducted a Chapman harmless
error analysis, that is, where the claim has been “adjudicated on the merits” in state
court. It seems to us that § 2254(d) as amended by the AEDPA is unambiguous as
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to the scope of federal court review, limiting such review (at least as compared with
past practice) in order to effect the intent of Congress to expedite habeas
proceedings with appropriate deference to state court determinations.

20) Valdez v. Ward, 219 F.3d 1222, 1230 (10th Cir. 2000), cert. denied sub nom Valdez v. Gibson, 532
U.S. 979 (2001).  Discussing §2254(d)(1)’s “unreasonable application” clause, the court remarked
that “the fact that one court or even a few courts have applied the precedent in the same manner to
close facts does not make the state court decision ‘reasonable.’”

21) Francis S. v. Stone, 221 F.3d 100 (2nd Cir. 2000).  In this challenge to petitioner’s involuntary
commitment, the Second Circuit discussed the meaning of §2254(d)’s “unreasonable application”
clause in light of Williams v. Taylor, 529 U.S. 362 (2000).  After describing Justice O’Connor’s view
that “unreasonable” connotes something more than merely “wrong,” the court observed that,
“between these two standards (merely erroneous and unreasonable to all reasonable jurists), the only
guidance we receive from Justice O’Connor’s opinion is that we are to ask ‘whether the state court’s
application of clearly established federal law was objectively unreasonable.’” 221 F.3d at 109
(citation omitted).  The court next looked to “gain some insight into how we should interpret the
phrase ‘objectively unreasonable’ . . . by examining how the majority applied the phrase in the Terry
Williams case,” but ultimately concluded that “[w]hat elevated [counsel’s] omission [in that case]
from ‘merely erroneous’ to ‘objectively unreasonable’ is difficult to learn.” 221 F.3d at 110.  The
court then turned to a review of the approaches taken by other courts of appeals since Williams was
decided, noting, among other things, that the “clearly erroneous” standard adopted by the Ninth
Circuit in Van Tran v. Lindsey, 212 F.3d 1143 (9th Cir. 2000), “focuses on how sure the habeas court
is that the state court has committed error, not whether the state court decision reveals an increment
of wrongness beyond error.” 221 F.3d at 110.  Finally, the court concluded: 

As an abstract proposition, we can only echo Justice O'Connor's virtually
tautological statement that to permit habeas relief under the “unreasonable
application” phrase, a state court decision must be not only erroneous but also
unreasonable. Some increment of incorrectness beyond error is required. We
caution, however, that the increment need not be great; otherwise, habeas relief
would be limited to state court decisions “so far off the mark as to suggest judicial
incompetence.” [citation omitted]. We do not believe AEDPA restricted federal
habeas corpus to that extent. 

221 F.3d at 111.  See also Gilchrist v. O’Keefe, 260 F.3d 87, 93 (2nd Cir. 2001), cert. denied, 535
U.S. 1064 (2002) (quoting and relying upon this portion of Francis S.).

Applying this standard to the “close question” raised by petitioner’s equal
protection/procedural due process claim, the court denied relief, explaining: “As an initial question
of federal constitutional law, unconstrained by section 2254(d)(1), we might well rule that an equal
protection violation has been shown. Applying the standard of ‘objective unreasonableness’ required
by section 2254(d)(1), however, we cannot say that it was objectively unreasonable for the New
York Court of Appeals to reject Francis’s equal protection claim.”  221 F.3d at 113.

22) Delgado v. Lewis, 223 F.3d 976 (9th Cir. 2000).  On remand from the Supreme Court for
reconsideration in light of Smith v. Robbins, 528 U.S. 259 (2000), the Ninth Circuit affirmed the
district court’s grant of relief in this non-capital case from California.  Describing the analysis
prescribed by §2254(d), the court observed that “when examining a claim that the state court has
unreasonably applied federal law, our first task is to determine whether the state court erred in its
analysis of controlling federal law. . . . Then, we assess whether the error was caused by an
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unreasonable application of controlling federal law under 28 U.S.C. § 2254(d).” 223 F.3d at 980
(citing Tran v. Lindsey 212 F.3d 1143, 1155 (9th Cir.2000)).  After identifying and applying the
Strickland standard for ineffectiveness, the court concluded that both trial and appellate counsel had
been ineffective – trial counsel for being “absent from every single important court proceeding
except the hearing on [petitioner’s] change of plea,” and appellate counsel for failing to spot and
raise obviously non-frivolous issues.  223 F.3d at 980.

Having determined that petitioner received ineffective assistance of counsel, the court turned
to “whether the state court’s decision was objectively unreasonable” so as to entitle him to federal
habeas relief.  Noting the absence of a reasoned state court decision to be evaluated under §2254(d),
the court described its approach as follows:

Our examination of the state court’s decision is impeded in this case because no
rationale for its conclusion was supplied. Thus, we cannot perform our evaluation
under the models suggested by Justice O’Connor in Williams: a state court correctly
identifying governing legal rules, but applying it unreasonably to a factual situation;
or a state court unreasonably extending “a legal principle to a new context where
it should not apply.” [citation omitted]. When a state court does not furnish a basis
for its reasoning, we have no basis other than the record for knowing whether the
state court correctly identified the governing legal principle or was extending the
principle into a new context. The conclusion inherent in [respondent’s] argument
is that state court judgments can be insulated from habeas review in federal courts
simply by failing to provide any reasoned explanation for the disposition. We reject
this argument now, just as we did in Delgado I.
* * *
Williams, which was decided after Delgado I, does not address directly the analysis
to be used when federal courts are presented with a state court decision that is
unaccompanied by any ratio decidendi. However, although we cannot undertake our
review by analyzing the basis for the state court’s decision, we can view it through
the “objectively reasonable” lens ground by Williams. The resulting analytical
process result is consistent with our interpretation in Delgado I. Federal habeas
review is not de novo when the state court does not supply reasoning for its
decision, but an independent review of the record is required to determine whether
the state court clearly erred in its application of controlling federal law. See Tran,
212 F.3d at 1153. Only by that examination may we determine whether the state
court's decision was objectively reasonable. * * * Applying this analysis to the
instant case, there is no question that the state court clearly erred in its legal
analysis. The record before us, the same record before the California Court of
Appeal and the California Supreme Court, reveals a total failure of the legal system
to provide even a modicum of acceptable representation to Delgado. In short, this
is not a “close” or “difficult” case in any way and we can be left with little but a
“definite and firm conviction that an error has been committed.” Tran, 212 F.3d at
1153.

223 F.3d at 981-982.

23) Copeland v. Washington, 232 F.3d 969, 974 (8th Cir. 2000), cert. denied, 532 U.S. 1024 (2001). 
Discussing its decision to affirm the grant of sentencing phase relief in this post-AEDPA Missouri
capital case, the Eighth Circuit relied in part on “three recent Eighth Circuit cases [which] have
vacated a death sentence based on improper closing argument.”  Justifying its reliance on these non-
Supreme Court precedents, the court reiterated that, “‘[t]o the extent that inferior federal courts have
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decided factually similar cases, reference to those decisions is appropriate in assessing the
reasonableness . . . of the state court’s treatment of the contested issue.’”  (quoting Long v.
Humphrey, 184 F.3d 758, 761 (8th Cir. 1999)).

24) Bell v. Jarvis, 236 F.3d 149 (4th Cir. 2000) (en banc), cert. denied sub nom. Bell v. Beck, 534 U.S.
830 (2001).  The Fourth Circuit explained that when faced with a summary state court disposition,
“we conduct an independent examination of the record and clearly established Supreme Court law,
. . . but we must still ‘confine our review to whether the court’s determination “resulted in a decision
that was contrary to, or involved an unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States.”’”  236 F.3d at 158.  The court further
elaborated that §2254(d)

does not require that a state court cite to federal law in order for a federal court to
determine whether the state court decision is an objectively reasonable one, nor
does it require a federal habeas court to offer an independent opinion as to whether
it believes, based upon its own reading of the controlling Supreme Court
precedents, that the defendant’s constitutional rights were violated during the state
court proceedings. * * * Nor are we presented with other persuasive reasons or
purposes, not expressed in the statute, which would support our imposing upon
ourselves and our district courts a “methodology” of review in §2254(d) cases that
requires a determination of whether the state court has "erred" before a
determination of whether the state court result is unreasonable in light of clearly
established Supreme Court precedents.

236 F.3d at 160-161.

25) Anthony v. Cambra, 236 F.3d 568, 578 (9th Cir. 2000), cert. denied, 533 U.S. 941 (2001). 
Describing its analysis under §2254(d), the court explained that it “first considers whether the state
court erred at all;  only after concluding that an error occurred does this court decide whether that
error involved an unreasonable application of controlling law within the meaning of section 2254(d). 
(citing Van Tran v. Lindsey, 212 F.3d 1143, 1155 (9th Cir. 2000)).  

26) Hurtado v. Tucker, 245 F.3d 7, 18-20 (1st Cir. 2001), cert. denied, 534 U.S. 925 (2001).  In this
drug case, the First Circuit reversed the district court’s decision granting relief.  In so doing, the
court set forth a list of “guidelines as to some, but not all, of the principles in an insufficiency-of-the-
evidence case to be used in making the evaluation of ‘objective unreasonableness’ under
§2254(d)(1).”  That list is as follows:
(1) The focus of the inquiry is on the state court decision;
(2) Even with the deference due by statute to the state court's determinations, the

federal habeas court must itself look to "the totality of the evidence" in evaluating
the state court's decision;

(3) The failure of the state court to consider at all a key argument of the defendant may
indicate that its conclusion is objectively unreasonable; however, the paucity of
reasoning employed by the state court does not itself establish that its result is
objectively unreasonable;

(4) The failure of a state court to give appropriate weight to all of the evidence may
mean that its conclusion is objectively unreasonable; and

(5) The absence of cases of conviction precisely parallel on their facts does not, by
itself, establish objective unreasonableness.
The court also addressed the relative importance of a state court’s articulation of the
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reasoning supporting its judgment to the federal court’s inquiry under §2254(d).  The court explained
that “[t]he reasoning used by the state court is, of course, pertinent,” but the “ultimate question on
habeas . . . is not how well reasoned the state court decision is, but whether the outcome of is
reasonable. . . . Of course, the better reasoned the state decision, the less likely it is that it could
represent an unreasonable application of clearly established Supreme Court law.  But even a poorly
reasoned state opinion does not mean that the outcome represents an unreasonable application, . .
. although, as we discussed above, it is certainly ground for further inquiry if the state court ignores
material facts.” (citing, inter alia, Neal v. Puckett, 239 F.3d 683, 696 (5th Cir. 2001); Hennon v.
Cooper, 109 F.3d 330, 335 (7th Cir.1997)).  

Finally, in footnote 18, the court made clear that it did not “reach the question of how to
analyze whether there has been an ‘unreasonable application of’ clearly established federal law
where there is no state court analysis of the claims.”

27) Gardner v. Johnson, 247 F.3d 551, 560 (5th Cir. 2001).  In the course of granting relief on
petitioner’s Estelle v. Smith claim in this Texas capital case, the Fifth Circuit interpreted §2254(d)’s
“objective reasonableness” standard to mean that, “[e]ven though we cannot reverse a decision
merely because we would reach a different outcome, we must reverse when we conclude that the
state court decision applies the correct legal rule to a given set of facts in a manner that is so patently
incorrect as to be unreasonable.”  

28) Rose v. Lee, 252 F.3d 676, 691 (4th Cir.), cert. denied, 534 U.S. 941 (2001).  The Fourth Circuit
reversed the district court’s conditional grant of relief in this North Carolina capital case.  In an
unusual ruling, the district court granted the writ on the ground that the state post-conviction court
applied the wrong legal standard when denying petitioner’s ineffective assistance of counsel at
sentencing claim – which rendered its decision “contrary to” federal law – and “remanded” the case
back to the state post-conviction court for reconsideration under the correct standard.  The district
court reasoned that this action was appropriate because, under §2254(d) as interpreted by Williams
v. Taylor, “it lacked the authority to conduct a de novo review of [petitioner’s] . . . claim using the
proper legal standard under Strickland.”

The Fourth Circuit disagreed, explaining that, “[t]o the contrary, when we find that a state
court decision is contrary to clearly established federal law, we interpret Williams as reaffirming the
federal habeas corpus courts’ obligation to review state court judgments independently to determine
whether issuance of the writ is warranted.”  The court expounded further on its view of the role of
§2254(d)(1) in a federal habeas court’s analysis:  

Neither Williams nor §2254(d)(1) requires issuance of a writ before determining the
critical question of whether a prisoner is being held in violation of the Constitution
or laws of the United States. Thus, the proper interpretation of the role of
§2254(d)(1) in habeas corpus review is that it establishes a threshold by which we
determine whether we are authorized to issue a writ, but it does not compel the
issuance of a writ once the standard set forth therein has been satisfied. * * * 
[Section] 2254(d)(1) must be read in conjunction with the purpose of the writ, as
outlined in §2254(a), which is to protect a prisoner from being held in violation of
federal law. Accordingly, following the Supreme Court’s approach in Williams, we
will conduct a de novo review of [petitioner’s] claim to determine whether [he] is
being held in custody in violation of his constitutional right to effective assistance
of counsel . . .

After conducting that de novo review, the court concluded that petitioner was not entitled to relief.
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29) Denny v. Gudmanson, 252 F.3d 896, 900 (7th Cir.), cert. denied, 534 U.S. 938 (2001).  In the
course of affirming the district court’s denial of relief, the Seventh Circuit stated that, “[w]hen the
case falls under [§]2254(d)(1)’s ‘contrary to’ clause, we review the state court decision de novo to
determine the legal question of what is clearly established law as determined by the Supreme Court
and whether the state court decision is ‘contrary to’ that precedent.”  (citations omitted).  

30) Washington v. Schriver, 255 F.3d 45 (2nd Cir. 2001) (amended opinion).  In this New York rape
case, the Second Circuit acknowledged the existence of, but declined to resolve, “a difficult question
that has divided the Courts of Appeals[:]” whether an unreasoned state court denial of relief should
be reviewed under §2254(d).  Discussing the view that such state court dispositions are not entitled
to the benefit of §2254(d), the court observed that “[t]his approach looks to the view of at least six
justices in Williams v. Taylor that the substance of the state court decision should be examined in
order to determine which clause of §2254(d)(1) to apply.”  255 F.3d at 53.  Because “nothing turns
on [resolution of the issue] here,” however, the court simply proceeded to analyze and deny relief
on petitioner’s claim under de novo review.

Judge Calabresi concurred, acknowledging the correctness of the panel’s conclusion that
because petitioner would lose under any standard there was no need to address the proper treatment
of unexplained state court orders.  The judge wrote separately, however, “to explain [the] view that
. . . [the panel] d[id] State courts no favor by declining to determine, and as soon as possible, that
the pre-AEDPA standard of review should indeed be applied in cases like this one – cases, that is,
in which State courts have rejected a petitioner’s federal constitutional claim without specifically
addressing it ( . . . ).”  Judge Calabresi went on to propose an interpretation of §2254(d)(1) pursuant
to which state courts would have the option of putting forth the effort to meaningfully decide federal
claims, signaling in their opinions that they have done so, and receiving deference, or declining to
“take on the burden” of dealing with such claims, thus leaving the task to be accomplished by the
federal habeas court using de novo review.  [Editor’s Note:  The Second Circuit’s former decision
in this case, Washington v. Schriver, 240 F.3d 101, 109 (2nd Cir. 2001), held that a state court
decision which makes no “reference to controlling Supreme Court precedent,” “cannot be held to
have adjudicated the petitioner’s federal due process claim.”]

31) Cruz v. Miller, 255 F.3d 77, 86 (2nd Cir. 2001).  After concluding that the state courts’
determination that petitioner was not “in custody” for Miranda purposes at the time he was
questioned by police was not “unreasonable,” the Second Circuit made the following remarks about
the significance of a state court’s reasoning to the §2254(d) analysis federal courts must perform: 
“Although sound reasoning will enhance the likelihood that a state court’s ruling will be determined
to be a ‘reasonable application’ of Supreme Court law, deficient reasoning will not preclude AEDPA
deference, at least in the absence of an analysis so flawed as to undermine confidence that the
constitutional claim has been fairly adjudicated.” 

32) Onifer v. Tyszkiewicz, 255 F.3d 313, 316 (6th Cir. 2001), cert. denied, 534 U.S. 930 (2001). 
Rejecting the district court’s refusal to apply §2254(d), the Sixth Circuit, citing Harris v. Stovall,
212 F.3d 940, 943 (6th Cir. 2000), explained that “even if a state court fails to articulate its reasoning
for a decision on the merits, the deferential standards of AEDPA still apply[.]”

33) Santellan v. Cockrell, 271 F.3d 190, 193 (5th Cir.  2001), cert. denied, 535 U.S. 982 (2002).  In
the course of reversing the district court’s grant of relief on two related grounds in this post-AEDPA
Texas capital case, the Fifth Circuit panel (Edith Jones, joined by Jolly and Benavides) observed that
§2254(d) “compels federal courts to review for reasonableness the state court’s ultimate decision,
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not every jot of its reasoning.” The court bolstered this interpretation by noting its consistency with
other courts’ view that “if a state court denies a prisoner’s claim without reasoning of any sort, our
authority under AEDPA is still limited to determining the reasonableness of the ultimate decision.” 
“It would be odd,” the court continued, “to require a less deferential approach to reasonableness in
cases where the state courts attempted to articulate reasons for their decisions than in those where
they did not.”  

34) Valdez v. Cockrell, 274 F.3d 941 (5th Cir. 2001), cert. denied, 537 U.S. 883 (2002).  In this Texas
capital case, a majority of the Fifth Circuit panel vacated and remanded the district court’s order
granting relief on petitioner’s sentencing phase ineffective assistance of counsel claim.  In so doing,
the court held that “a full and fair hearing [in state court] is not a prerequisite to the application of
28 U.S.C. §2254’s deferential scheme.”  274 F.3d at 942.  The court addressed this issue because
the district court – after noting that the state habeas court had lost a number of exhibits, and that the
state judge had informed the parties that he had not read the trial record and did not intend to –
“found that the deferential framework set forth at §2254(d) and §2254(e)(1) ‘largely d[id] not apply’
because it had held an evidentiary hearing to remedy the state’s denial of a full and fair hearing.” 
274 F.3d at 945.  Explaining its disagreement with the district court’s approach, the Fifth Circuit
noted that “[t]o reintroduce a full and fair hearing requirement that would displace the application
of §2254(e)(1)’s presumption [of correctness] would have the untenable result of rendering the
amendments enacted by Congress a nullity.” 274 F.3d at 949-950.  The court noted further that a
federal court has no choice but to apply §2254(d) where the state court has “‘reached a conclusion
as to the substantive matter of the claim,’” and that the term “adjudication on the merits” “does not
speak to the quality of the [state court] process.” 274 F.3d at 950.  From these propositions, the court
concluded that “a full and fair hearing is not a precondition to according §2254(e)(1)’s presumption
of correctness to state habeas court findings of fact nor to applying §2254(d)’s standard of review.” 
274 F.3d at 951.  Rejecting petitioner’s contention that this reading “renders impotent an evidentiary
hearing [in federal court] held where the petitioner received an adjudication on the merits after a
state hearing that was less than full and fair,” the Fifth Circuit succinctly observed that, under such
circumstances, “the hearing may assist the district court in ascertaining whether the state court
reached an unreasonable determination under either §2254(d)(1) or (d)(2).”  274 F.3d at 951 n.17.

35) Chia v. Cambra, 281 F.3d 1032, 1037 (9th Cir. 2002), cert. granted, judgment vacated sub nom.
McGrath v. Chia , 538 U.S. 902 (2003) (remanding for further consideration in light of Lockyer v.
Andrade, 538 U.S. 63 (2003)).  Granting relief in this post-AEDPA, non-capital California murder
case, the majority observed that “Ninth Circuit case law may be persuasive authority for deciding
whether a state court decision unreasonably applied Supreme Court precedent, or it may help us
determine what law is clearly established.” 

36) McCoy v. Stewart, 282 F.3d 626, 628-629 (9th Cir. 2002), cert. denied, 537 U.S. 993 (2002). 
Affirming the district court’s grant of relief in this case involving a conviction for “participating in
a criminal street gang” based on petitioner’s having advised members of a gang about how to operate
their organization, the court explained that it would begin by performing its “own independent
review of the record” and exercising its “independent judgment as to the legal issue of whether
[petitioner]’s speech and association were protected.”  “Because this case comes before us in a
habeas posture, however,” the court continued, “under the [AEDPA], we may only grant relief if the
state court’s decision was ‘contrary to, or involved an unreasonable application of clearly established
Federal law, as determined by the Supreme Court.’” 
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37) Hernandez v. Small, 282 F.3d 1132, 1140 (9th Cir. 2002), cert. denied, 537 U.S. 851 (2002).  In
the course of affirming the district court’s denial of relief on petitioner’s Confrontation Clause claim,
the Ninth Circuit observed that, when applying §2254(d)(1), “the intricacies of the state court’s
analysis need not concern us;  what matters is whether the decision the court reached was contrary
to controlling federal law.”

38) Benn v. Lambert, 283 F.3d 1040, 1052 (9th Cir. 2002), cert. denied, 537 U.S. 942 (2002).  Before
addressing, and granting relief on, petitioner’s Brady claims, the court made two observations about
its application of §2254(d).  In footnote 5, it noted that “[t]he addition, deletion, or alteration of a
factor in a test established by the Supreme Court . . . constitutes failure to apply controlling Supreme
Court law under the ‘contrary to’ clause of AEDPA.”  The court also made clear that it was
following the method of applying §2254(d) set forth in Van Tran v. Lindsey, including the
requirement that the federal court first determine “whether the state court erred,” and, if so, then
determine whether the state court’s mistake constitutes “clear error,” such that its application of
Supreme Court precedent can be deemed “unreasonable.”

39) Neal v. Puckett, 286 F.3d 230 (5th Cir. 2002) (en banc) (per curiam), cert. denied sub nom. Neal
v. Epps, 537 U.S. 1104 (2003).  In this Mississippi capital case, the en banc Fifth Circuit concluded
that petitioner’s ineffective assistance of counsel claim was meritorious, then shifted its attention
to whether relief could be granted under §2254(d).  Setting out “to try to give meaning to the term
‘unreasonable application,’” the court observed that “it is not immediately clear to us whether a
federal habeas court looks exclusively to the objective reasonableness of the state court’s ultimate
conclusion or must also consider the method by which the state court arrives at its conclusion.”  286
F.3d at 244.  The court continued:

This question takes on some significance in a case such as [petitioner]’s, where the
state court’s holding . . . may be objectively reasonable, but in reaching that
holding, the court did not adequately evaluate and weigh the substantial evidence
– the implicit suggestion being that the state court may have reached a different, but
still “reasonable,” conclusion if a more thorough method of reasoning had been
applied.

286 F.3d at 244-245.  The court went on to acknowledge that Williams v. Taylor provides “at least
some basis for the view that Section 2254(d)’s ‘unreasonable application’ standard refers to the
quality of the state court’s analysis,” but also recognized that “this process-oriented view has been
rejected by other circuits.”286 F.3d at 245.  Without additional discussion, the court concluded as
follows:

It seems clear to us that a federal habeas court is authorized by Section 2254(d) to
review only a state court’s “decision,” and not the written opinion explaining that
decision.  ¶  In the absence of clear guidance from the Supreme Court, we conclude
that our focus on the “unreasonable application” test . . . should be on the ultimate
legal conclusion that the state court reached and not on whether the state court
considered and discussed every angle of the evidence. . . . Even though a thorough
and well-reasoned state court opinion may be more likely to be correct and to
withstand judicial review, it simply does not follow that “the criterion of a
reasonable determination is whether it is well reasoned.” [citation omitted]. Instead,
the only question for a federal habeas court is whether the state court’s
determination is objectively unreasonable. 

286 F.3d at 246. Applying this approach, the court quickly concluded that, “[u]nder the deferential
standard of Section 2254(d), and given the circumstances of this case, we cannot conclude that the
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Mississippi Supreme Court unreasonably applied Strickland to the facts of [petitioner]’s case.”  286
F.3d at 247.  The court therefore affirmed the district court’s denial of relief.

Judge Jolly, joined by Judges Jones, Smith, Barksdale, DeMoss and Clement, specially
concurred to emphasize the “deference” owed to state courts under §2254(d).  Looking to a
dictionary definition of “unreasonable,” Judge Jolly explained that the “plain language of the statute
. . . suggests deference to a state court decision unless it (1) involved a capricious or irrational
application of clearly established federal law to the facts or (2) involved an application by the state
courts that was not governed by reason.”  286 F.3d at 248. After additional discussion, Judge Jolly
concluded as follows:  “In sum, we must always keep in mind that the statutory term  ‘unreasonable’
requires a very high deference to state court decisions.”  286 F.3d at 249.

40) Ivey v. Catoe, 2002 WL 459004 at *2 n.4 (4th Cir. Mar. 26, 2002) (unpublished), cert. denied sub
nom, Ivey v. Maynard, 537 U.S. 952 (2002).  In footnote 4, the court observed that a federal court’s
determination that a state court decision denying relief was contrary to law, or involved an
unreasonable application of law or determination of the facts “does not automatically entitle the
petitioner to habeas relief.”  “Rather,” the court explained, “upon determining that the adjudication
of a claim by a state court contravened or unreasonably applied Supreme Court precedent, the district
court must then independently assess the claim to determine whether the petitioner ‘is in custody in
violation of the Constitution or laws or treaties of the United States.”  (citing 28 U.S.C.A. §2254(a))
(additional citations omitted).  Thus, in the Fourth Circuit’s view, §2254(d)’s limitation on relief is
to be considered by a federal habeas court before that court undertakes an examination of the
substance of the petitioner’s constitutional claims.

41) Greene v. Lambert, 288 F.3d 1081, 1088-1089, 1091-1093 (9th Cir. 2002).  Having previously
determined that the state supreme court rejected petitioner’s federal claim on the merits via a
footnote added to its opinion in response to petitioner’s initial presentation of the claim in a
rehearing petition, the panel majority addressed the effect of the state court’s unexplained denial of
relief on the §2254(d) analysis.  The majority observed that “the standard of review under AEDPA
is somewhat different where, as here, the state court gives no reasoned explanation for its decision
on a petitioner's federal claim,” that “Williams [v. Taylor] did not address a situation like
Petitioner’s, in which the state court in adjudicating the merits of Petitioner’s federal claim provided
no reason for its decision on the federal claim,” and that “the text of AEDPA supports Delgado [v.
Lewis’] conclusion that an independent review of the record is necessary.”  After setting forth
§2254(d)(1)’s language, the court continued:

In other words, there are four prerequisites to AEDPA deference: A claim must be
(1) adjudicated (2) on the merits (3) in a state court proceeding (4) that resulted in
a decision. [citation omitted]. . . . If there is no . . . decision on the merits, however,
there is nothing to which to defer.  ¶  The Washington Supreme Court, in its
footnote, has presented us with precisely that kind of situation here. We have an
adjudication on the merits without a reason for the decision. In the circumstances,
we must review the complete record to determine whether habeas relief was
properly granted. Our review of the district court’s grant of the petition is de novo.

42) Kennaugh v. Miller, 289 F.3d 36  (2nd Cir. 2002), cert. denied, 537 U.S. 909 (2002).  Expressly
“address[ing] the issue left open in Ramdass [v. Angelone], Williams [v. Taylor], and Lurie [.v
Wittner, 228 F.3d 113 (2nd Cir 2000)],” the Second Circuit held that “a state court determination is
reviewable under AEDPA if the state decision unreasonably failed to extend a clearly established,
Supreme Court defined, legal principle to situations which that principle should have, in reason,
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governed.” 289 F.3d at 45.  After additional discussion, however, the court found it unnecessary to
decide whether the state courts’ handling of petitioner’s suggestive identification claim constituted
such an “unreasonable application,” since the admission of the challenged confession was harmless. 
See 289 F.3d at 48.

43) Aeid v. Bennett, 296 F.3d 58, 62 (2nd Cir. 2002), cert. denied, 537 U.S. 1093 (2002).  In the course
of reversing the district court’s grant of relief on petitioner’s ineffective assistance of counsel claim,
the Second Circuit remarked that, “[b]ecause the state courts summarily rejected [petitioner’s] claim
on the merits without explanation, we must focus on the ultimate decisions of those courts, rather
than on the courts’ reasoning.” (citing Sellan v. Kuhlman, 261 F.3d 303, 311-312 (2nd Cir.2001)). 

44) Hardaway v. Young, 302 F.3d 757, 762 (7th Cir. 2002), cert. denied, 538 U.S. 979 (2003).  The
Seventh Circuit made the following statement about the definition of “unreasonable,” as that term
is used in §2254(d): “A state court decision must be more than incorrect from the point of view of
the federal court; AEDPA requires that it be ‘unreasonable,’ which means something like lying well
outside the boundaries of permissible differences of opinion.”

45) McCambridge v. Hall, 303 F.3d 24, 35-36 (1st Cir. 2002) (en banc). Discussing §2254(d)’s
“unreasonable application” clause, the First Circuit observed that “some possible readings” of that
provision “are too severe,” while others “are too lenient.” After additional discussion, the court
settled on the following definition of an “unreasonable application”:  

[I]f it is a close question whether the state decision is in error, then the state
decision cannot be an unreasonable application.  We agree with the Second Circuit
that “some increment of incorrectness beyond error is required.” . . .  The increment
need not necessarily be great, but it must be great enough to make the decision
unreasonable in the independent and objective judgment of the federal court.

(quoting Francis S. v. Stone, 221 F.3d 100, 111 (2nd Cir. 2000)).  Having adopted this formulation,
the court went on to state as follows:

To the extent prior opinions by panels of this court state a standard inconsistent
with that articulated here, they are overruled. Thus, the standard recited in Williams
v. Matesanz, 230 F.3d 421, 424 (1st Cir.2000), and O'Brien v. Dubois, 145 F.3d 16,
25 (1st Cir.1998) – that “for the writ to issue, the state court decision must be so
offensive to existing precedent, so devoid of record support, or so arbitrary, as to
indicate that it is outside the universe of plausible, credible outcomes” – must be
read to conform to these teachings. In light of Williams v. Taylor, we think that the
more stringent interpretation of §2254 articulated in O'Brien and Williams v.
Matesanz is not justified.

The court then proceeded to deny relief on the merits of petitioner’s Brady claim, concluding that
petitioner could not demonstrate sufficient prejudice flowing from the prosecution’s failure to
disclose criminal history information about the decedent.

46) Luna v. Cambra, 306 F.3d 954, 960-961 (9th Cir. 2002). Before reaching the merits and granting
relief in this non-capital California case, the court rejected petitioner’s argument that §2254(d)
should not apply because the state court’s “postcard denial” of habeas relief did not constitute an
adjudication on the merits, stating that “such terse denials constitute adjudication on the merits.” 
The court did go on to note, however, that “the lack of a reasoned explanation is relevant to our
scope of review. When we are confronted with a state court’s ‘postcard denial,’ . . .we have nothing
to which we can defer. . . Accordingly, ‘we must conduct “an independent review of the record ...
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to determine whether the state court clearly erred in its application of controlling federal law.”’”
(internal citations omitted).  Additionally, in footnote 3, the court observed that, “[o]rdinarily, when
the California Supreme Court denies a petition for review without comment, we ‘look through’ . .
. decision to the last reasoned decision as the basis for the state court’s judgment. . . . In this case,
however, the California Court of Appeal also failed to provide a reasoned explanation for its denial.”

47) Marshall v. Hendricks, 307 F.3d 36 (3rd Cir. 2002), cert. denied, 538 U.S. 911 (2003).  Prior to
remanding for an evidentiary hearing on certain sentencing phase claims in this New Jersey capital
case, the Third Circuit indicated that it is the state court’s conclusion, not its reasoning, which
matters for §2254(d) purposes:

We note that, under AEDPA, our review is restricted. We are assessing not whether
we independently would determine the misconduct to have been inappropriate, but
whether the New Jersey Supreme Court’s review applied the appropriate United
States Supreme Court precedent reasonably. In order to make that assessment, we
must look at the conclusions and the analysis of the New Jersey Supreme Court, and
compare them to established United States Supreme Court jurisprudence.

307 F.3d at 63.  The court returned to this point several pages later, stating as follows:
Rather than dwell on the New Jersey Supreme Court’s error in applying its own
precedent [as opposed to Supreme Court precedent], however, we believe AEDPA
review requires a more nuanced approach in this situation. Because we are
examining to see whether the New Jersey Supreme Court’s analysis “resulted in a
decision” that was either “contrary to, or involved an unreasonable application of,
clearly established Federal law,” we believe that any error that we find in the
approach or specific analysis of the Court must be tempered by our overall
assessment as to whether the result it reached is in fact consistent with Supreme
Court precedent. 

307 F.3d at 69.  

48) Kruelski v. Connecticut Superior Court, 316 F.3d 103, 105-108 (2nd Cir. 2003).  Before reaching
the merits of petitioner’s Double Jeopardy claim in this Connecticut case, a majority of the Second
Circuit panel, responding to Judge Sack’s concurring opinion on this point, discussed the propriety
of a federal court discussing and resolving constitutional issues in habeas cases where the more
direct approach might require only a determination of whether the state court’s opinion must be
upheld under §2254(d).  The  majority noted that “where reasonable minds can differ on a
constitutional question, either because the Supreme Court has not yet addressed the issue or because
it has addressed it in a way that leaves room for interpretation as to the constitutional rule, we often
have an obligation to inform state courts what we believe the correct answer to be.”  To fulfill this
“obligation,” the majority explained, “it is often appropriate in considering a habeas petition under
the AEDPA for the federal court to go through two steps: first, the court determines what the correct
interpretation of Supreme Court precedent is; second, if the state court’s understanding or
application of that precedent is determined to be erroneous, the federal court must still ask whether
that error was a reasonable one.”  

The majority expressly modeled this approach after Saucier v. Katz, 533 U.S. 194 (2001),
in which the Supreme Court encouraged federal courts to follow a similar two-step course in
qualified immunity cases in order to provide useful “guidance” on the question of “the
reasonableness of the defendant’s belief that his or her action was constitutional.”  In adopting this
approach, the majority acknowledged a split in the circuits, with the Ninth Circuit seeming to
mandate a two-step approach in all cases, and the Fourth Circuit rejecting such an approach on the
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ground that “federal courts should never venture beyond the reasonableness inquiry.” Observing that
“[b]oth positions appear to us to be extreme,” the majority here declined to read Saucier “to speak
in mandatory terms,” explaining that “when the AEDPA question either has come up or is likely to
arise directly in federal cases, the use of dicta for the possible guidance of state courts has much less
to be said for it.”  

As to this case, the majority found that “clarification of the underlying issue is likely to
prove useful to state courts should they wish to be guided by the lower federal courts.”  The court
therefore proceeded to consider and discuss the constitutional correctness of the state court’s finding
that petitioner’s Double Jeopardy rights were not violated, and then the reasonableness of the state
court’s application of federal law.  Resolving both inquiries against petitioner, the court affirmed the
denial of relief.

49) Davis v. Kelly, 316 F.3d 125, 127-128 (2nd Cir.), cert. denied, 540 U.S. 958 (2003). 
Acknowledging its recent decision in Kruelski v. Conn. Superior Court (see above), the Second
Circuit panel gave the following explanation for why it elected to resolve this case on the ground that
petitioner could not establish entitlement to relief under §2254(d), without addressing the underlying
merits of his speedy trial claim:

In some contexts in which AEDPA deference applies, it may be incumbent on
federal courts to go beyond the conclusion that the state court’s decision was not an
unreasonable application of Supreme Court law and to say what they believe that
law to be. . . .  But the reason for doing so – to give state courts that might face the
same issue in the future the benefit of knowing what federal appellate courts believe
the correct reading of federal law to be – is not always present.  Where, as in the
instant case, the state court’s decision satisfies AEDPA review not because it is a
reasonable interpretation of an unclear or incomplete Supreme Court precedent, but
because it is a reasonable application of a clearly established, but discretionary
standard, little is gained by extended discussion of the federal standard.

50) Torres v. Mullin, 317 F.3d 1145, 1156 (10th Cir.), cert. denied, 540 U.S. 1035 (2003).  In the
course of rejecting petitioner’s sufficiency of the evidence claim in this Oklahoma capital case, the
Tenth Circuit stated that, for purposes of §2254(d), “[a]lthough a state court’s reasoning does matter,
ultimately, it is the reasonableness of the outcome that is paramount.”  The court went on to quote
with approval the Second Circuit’s decision in Cruz v. Miller, 255 F.3d 77, 877 (2nd Cir. 2001).

51) Hawkins v. Alabama, 318 F.3d 1302, 1306-1309 (11th Cir. 2003).  The Eleventh Circuit vacated
the district court’s grant of relief on petitioner’s Oregon v. Kennedy claim (defense motion for
mistrial occasioned by prosecutorial misconduct) in this Alabama drug case, disagreeing with the
district court’s conclusion that the state courts unreasonably failed to extend Kennedy to the
circumstances of this case.  In rejecting the district court’s analysis, the Eleventh Circuit, in footnote
3, described its approach to issues involving the extension of Supreme Court precedents as follows:

The word “extend” does not appear in AEDPA. So, we need to be careful about
reading “extend” into the statute. For us, the biggest problem under AEDPA is how
to square the idea of extending the rule of a Supreme Court precedent to new facts
with AEDPA which sets out “contrary to, or ... an unreasonable application of
clearly established federal law, as determined by the Supreme Court of the United
States” as the only limit on state court decision making. “Extend” can mean
different things at different times[] * * * [some of which can give rise to] an
impermissible conflict with Congress’s expressed intent in AEDPA.
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* * * When judging an “unreasonable application” case, here is how we
think AEDPA works. ¶  If a state court can reach an objectively reasonable
conclusion that the circumstances of the case before it are substantially different
from the circumstances treated as material in the cases decided by the Supreme
Court, the state court – to acquire AEDPA’s protection – is not required to predict
that the Supreme Court might widen its rule if the Supreme Court were faced with
these new and substantially different circumstances. In this sense, the failure to
extend – that is to widen or to enlarge – a Supreme Court rule can never be an
“unreasonable application of clearly established federal law, as determined by the
Supreme Court of the United States.” In this kind of situation, the state court’s
decision is filling a gap for which the Supreme Court (the state court can reasonably
believe) has not yet determined the law. ¶  By “substantially different
circumstances” we mean differences which objectively reasonable judges could
believe might make a difference on whether or not the Supreme Court's preexisting
decisional principles laid down in one set of circumstances would apply to the new
circumstances. ¶ * * * For AEDPA protection, a state court is not obliged to predict
more or less accurately what the Supreme Court might do in circumstances, the
likes of which objectively reasonable judges can believe the Supreme Court has
never faced: in such state cases, no clearly established federal law exists on point
that might be unreasonably applied for AEDPA purposes.

To have their decisions protected by AEDPA from federal court
interference, the state courts need not be innovative or prophetic about the direction
the Supreme Court will go and go there first. The state courts must fully, faithfully
and reasonably follow legal rules already clearly established by the Supreme Court
of the United States. The state courts cannot narrow the Supreme Court's legal rules,
but state courts are not obliged to widen the rules. Whatever AEDPA is or was
intended to be, AEDPA is no Congressional command for activism in the state
courts.

52) Aleman v. Sternes, 320 F.3d 687, 690-691 (7th Cir.), cert. denied, 519 U.S. 1128 (2003).
Acknowledging that it had previously avoided the question, the Seventh Circuit addressed
petitioner’s contention that §2254(d) “jettisons Brecht and replaces it with the question whether the
state judiciary unreasonably applied the Chapman standard [for harmless error].”  Recognizing that
petitioner made this argument on the “premise . . that if a state court renders a decision contrary to,
or unreasonably applying, federal law, then the prisoner is entitled to a writ of habeas corpus,” the
court began by rejecting that characterization of §2254(d)’s role. Emphasizing §2254(d)’s “shall not
be granted” language, the court explained that even where a prisoner can satisfy §2254(d), he “still
must establish an entitlement to the relief he seeks, and it is §2254(a), not §2254(d), that sets the
standard: the court issues ‘a writ of habeas corpus on behalf of a person in custody pursuant to the
judgment of a State court only on the ground that he is in custody in violation of the Constitution or
laws or treaties of the United States.’” The court continued:

Whether a given prisoner’s custody violates the Constitution, laws, or treaties of the
United States depends, first, on whether all substantive rules have been respected
(the merit of the claim) and, second, on whether any error caused the custody. That
is where Brecht’s harmless-error doctrine enters; a harmless error did not play a
causal role and thus does not justify collateral relief. Nothing in the AEDPA
suggests that it is appropriate to issue writs of habeas corpus even though any error
of federal law that may have occurred did not affect the outcome. 
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Having established that Brecht has a role to play in assessing the existence of harmful constitutional
error for purposes of §2254(a) even in cases to which §2254(d) applies, the court further noted that
“t]wice since the AEDPA’s enactment the Supreme Court has used the Brecht standard on collateral
review” – once in Penry v. Johnson, and again in Early v. Packer.  The court went on to observe that
Early “approached the sequence” of analysis by looking first at the §2254(d) issues, rather than at
the merits issues surrounding §2254(a), but noted that Early did not “hold[] that this [sequence] is
compelled,” and that “we suspect that most of the time this choice [of sequence] depends on
prudence rather than obligation.”

53) Robertson v. Cain, 324 F.3d 297, 302 (5th Cir. 2003).  In the course of granting relief in this non-
capital Louisiana double murder case, the Fifth Circuit noted the district court’s reading of
§2254(d)(1) as requiring a petitioner to show that a state court’s decision was both “contrary to” and
an “unreasonable application of” federal law, and proceeded to reject this reading as “wrong as a
matter of law . . .”

54) Bugh v. Mitchell, 329 F.3d 496, 507-508 (6th Cir.), cert. denied sub nom. Bugh v. Bradshaw,  540
U.S. 930 (2003).  In the course of affirming the denial of relief on petitioner’s Confrontation Clause
claim in this Ohio rape case, the Sixth Circuit noted that the “state appeals court did not identify
controlling Supreme Court precedent, or even explicitly rule that the admission of the hearsay
statements did not violate the Confrontation Clause.”  The court went on explain its application of
§2254(d) in cases like this one:

In such circumstances, we have held that the “result of a state court’s decision
controls when the state court fails to explain its reasoning.”  Thompson v. Bell, 315
F.3d 566, 585 (6th Cir. 2003) [additional citation omitted] Furthermore, in such
circumstances, we have held that “the ‘contrary to’ rather than the ‘unreasonable
application’ prong of §2254(d)(1) governs because the state court ‘did not, as the
Supreme Court defined an unreasonable application, correctly identify the
governing legal principle only to unreasonably apply that principle to the particular
facts of the case at hand.’” Thompson, 315 F.3d at 586 [additional citation omitted]
Thus, in reviewing Bugh’s Confrontation Clause claim, we focus on the result of
the state court decision to determine if it was contrary to clearly established
Supreme Court precedent. 

55) Cotto v. Herbert, 331 F.3d 217, 235 (2nd Cir. 2003).  Adhering to the approach it has taken in past
cases, the Second Circuit observed that “the ‘objectively unreasonable’ standard of §2254(d)(1)
means that petitioner must identify ‘some increment of incorrectness beyond error.’”  (citations
omitted).

56) Clark v. Murphy, 331 F.3d 1062, 1068-1069 (9th Cir.), cert. denied, 540 U.S. 968 (2003). 
Acknowledging the Supreme Court’s recent decisions in Andrade, Packer, and Visciotti, the Ninth
Circuit amended its earlier opinion in this case to state that, “to the extent Van Tran [v. Lindsey, 212
F.3d 1143 (9th Cir. 2000),] and our subsequent precedent requires a two-step consideration of habeas
petitions, such precedent has been overruled. Our own independent consideration of the
constitutional issue is neither relevant, nor necessary to dispose of the question presented.”

57) Himes v. Thompson, 336 F.3d 848, 853 (9th Cir. 2003).  Before reaching the substance of, and
granting relief on, petitioner’s ex post facto claim, the Ninth Circuit discussed the difficulty of
applying §2254(d) to a summary state court denial of relief, and described the path it felt compelled
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to follow in this case:
Application of [§2254(d)] is significantly impeded where, as here, the state court
supplies no reasoned decision. Delgado v. Lewis, 223 F.3d 976, 981 (9th Cir.2000).
We “cannot perform our evaluation under the models suggested by Justice
O'Connor in Williams,” because we have “no basis other than the record for
knowing whether the state court correctly identified the governing legal principle
or was extending the principle into a new context.” Delgado, 223 F.3d at 981-82.
Delgado therefore instructs us to perform an “independent review of the record” to
ascertain whether the state court decision was objectively unreasonable. Id. at 982.
Independent review of the record is not de novo review of the constitutional issue,
but rather, the only method by which we can determine whether a silent state court
decision is objectively unreasonable. See id. [additional citation omitted]

FN3. The “independent review” of the record required when a state court
supplies no ratio decidendi must be carefully distinguished from
“independent review” of the constitutional question as that term was
employed in Van Tran, 212 F.3d at 1153-55. Van Tran held that we first
apply an “independent” (e.g. “de novo”) review to a reasoned state court
decision to ascertain whether the state court committed constitutional error,
as a first step to determining whether the error, if any, was objectively
unreasonable. That approach has been overruled. [Lockyer v.] Andrade, 538
U.S. [63,] 71-73 [(2003)]. 

Neither Van Tran nor Andrade, however, considered the difficulty we face here: the
need to review a state court decision silent as to the federal question. Nor is this a
case such as Early v. Packer, 537 U.S. 3 (2002), in which the state court addressed
the pertinent federal issues by reference to analogous state law, without citing
federal cases. Here, we face a summary adjudication which supplies no indication
at all regarding the basis for the decision.  ¶  A state court’s summary adjudication
of federal claims creates unique difficulties. . . . As we cannot attribute reason to a
silent opinion, we have no source other than the record upon which to base our
analysis.

58) Jackson v. Coalter, 337 F.3d 74, 83 (1st Cir. 2003).  After noting that the circumstances of
petitioner’s double jeopardy claim make it susceptible to analysis under more than one line of
Supreme Court decisions, and observing that “the petitioner and the [state court] were arguing past
each other, advocating parallel but materially different analyses,” the First Circuit stated as follows:

Given the unique facts of this case, that discrepancy is problematic for the
petitioner. On habeas review, the AEDPA requires us to focus our attention on the
state court’s analysis. The petitioner’s obligation is not simply to offer a plausible
argument for the unconstitutionality of his conviction, but, rather, to identify how
the state court’s analytical path strayed beyond permissible bounds. 

The court went on to conclude that petitioner was not entitled to relief.
 
59) Schaetzle v. Cockrell, 343 F.3d 440, 443 (5th Cir. 2003), cert. denied sub nom. Schaetzle v.

Dretke, 540 U.S. 1154 (2004).  In the course of reversing the district court’s grant of relief on
petitioner’s ineffective assistance of direct appeal counsel in this Texas “retaliation against a public
servant” claim, the Fifth Circuit described its review under §2254(d) of the state court’s denial of
relief without written opinion as follows:

Because a federal habeas court only reviews the reasonableness of the state court's
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ultimate decision, the AEDPA inquiry is not altered when, as in this case, state
habeas relief is denied without an opinion.  E.g., Santellan v. Cockrell, 271 F.3d
190, 193 (5th Cir.2001), cert. denied, 535 U.S. 982 (2002).  . . .  For such a
situation, our court:  (1) assumes that the state court applied the proper “clearly
established Federal law”;  and (2) then determines whether its decision was
"contrary to" or “an objectively unreasonable application of” that law.

See also Jordan v. Dretke, 416 F.3d 363 (5th Cir. 2005) (quoting and applying Schaetzle approach);
Garcia v. Quarterman, 454 F.3d 441, 444 (5th Cir. 2006) (“our circuit precedent provides that ‘“a
federal habeas court is authorized by Section 2254(d) to review only a state court’s ‘decision,’ and
not the written opinion explaining that decision”’”) (citations omitted).

60) Tueros v. Greiner, 343 F.3d 587, 591 n.2 (2nd Cir. 2003), cert. denied sub nom. Tueros v. Phillips,
U.S. 1047 (2004).  Citing Early v. Packer, 537 U.S. 3 (2002) (per curiam), the Second Circuit noted
that the “state court’s failure to cite the relevant federal precedents, and thus the implicit nature of
the state court’s holding, is not relevant to our review [under §2254(d)(1)].”

61) Reid v. True, 349 F.3d 788, 799 (4th Cir. 2003), cert. denied, 540 U.S. 1097 (2003).  Affirming the
district court’s denial of relief in this Virginia capital case, the Fourth Circuit observed as follows
with regard to application of §2254(d)(1)’s “contrary to” clause to summary state court decisions:

[W]hen the state court does not articulate a rationale for its decision, our analysis
focuses solely on the result reached, and application of the “contrary to” prong is
necessarily limited to determining whether the state court decision is contrary to a
decision reached by the Supreme Court on indistinguishable facts. 

Using this approach, the court rejected petitioner’s argument that although the state court decision
contained no explanation, it should be presumed that the state court applied a rule “contrary to”
Strickland v. Washington when rejecting his ineffective assistance of counsel claim, since the
Virginia Supreme Court’s decision in (Terry) Williams (later rejected by the Supreme Court in
Williams v. Taylor) was the governing state court precedent at the time petitioner’s case was decided.

62)  Nunes v. Mueller, 350 F.3d 1045  (9th Cir. 2003), cert. denied, 543 U.S. 1038 (2004).  A majority
of the Ninth Circuit panel affirmed the district court’s grant of relief on petitioner’s claim that trial
counsel was ineffective for failing to accurately communicate the substance of a plea offer, which
resulted in expiration of the offer before petitioner could accept it.  The California state court,
purporting to take petitioner’s allegation on ineffective assistance “at face value,” denied his request
for an evidentiary hearing and held that he had failed to make a prima facie case of ineffective
assistance.  The Ninth Circuit majority found the state court’s approach “unreasonable under both
Sections 2254(d)(1) and (2),” and observed that, “[u]nder the AEDPA standard of review, it is
entirely appropriate – even necessary – that federal courts ask whether the state court applied correct
legal principles (in this case, the Strickland analysis) in an objectively unreasonable way (Williams,
529 U.S. at 404-06), an inquiry that requires analysis of the state court’s method as well as its
result.”  350 F.3d at 1054.

63) Jones v. Luebbers, 359 F.3d 1005, 1011-1012 (8th Cir. 2004), cert. denied sub nom. Jones v.
Roper, 543 U.S. 1027 (2004).  In this Missouri capital case, the Eighth Circuit stated as follows with
regard to the application of §2254(d) to petitioner’s judicial bias claim:

In this instance, the Missouri Supreme Court characterized the issue of bias as a
matter of state law. See Jones, 979 S.W.2d at 177-78 (“Questions concerning a
judge’s qualification to hear a case usually are not constitutional questions; rather,
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they are questions answered by common law, statute, or the code of judicial
conduct.”). Accordingly, it neither identified nor purported to apply any “clearly
established Federal law, as determined by the Supreme Court of the United States.”
28 U.S.C. § 2245(d)(1). The fact that a state court does not rely on United States
Supreme Court precedent, however, does not prevent our review of the reasoning
and result expressed in a state court’s judgment. Early v. Packer, 537 U.S. 3, 7
(2002) (per curiam) (“[a]voiding [reversal on Federal habeas review] does not
require citation of our cases--indeed, it does not even require awareness of our
cases, so long as neither the reasoning nor the result of the state-court decision
contradicts them.”). Under Early, it is the substance of the state court’s decision that
is subject to habeas review.

The court went on to apply §2254(d) and deny relief. 

64) Allen v. Lee, 366 F.3d 319 (4th Cir.) (en banc) (per curiam), cert. denied sub nom. Polk v. Allen,
543 U.S. 919 (2004).  In the course of granting relief on petitioner’s McKoy v. North Carolina claim
in this North Carolina capital case, Judge Gregory, writing for a plurality, discussed the effect of a
problem identified in the state court’s analysis:

Having found that the analysis employed by the state court was unreasonable, we
could not properly deny relief under §2254(d) on the basis that the result of the state
court proceeding was not unreasonable. Such a conclusion would necessarily be
premised on reasoning that was not relied on by the state court.  Reasoning that the
state court could have – but did not – employ must be evaluated de novo, without
applying the deferential standard prescribed by §2254(d)(1). See Wiggins v. Smith,
539 U.S. 510, 530 (2003). The Wiggins Court explained that §2254 deference to a
state court finding is simply not possible in these circumstances because “the State
court made no such finding.” Id.

366 F.3d at 343 n.3 (emphases by Judge Gregory).
Judge Traxler, joined by Judge Shedd, concurred in the plurality’s determination that the

state court’s application of Chapman v. California was unreasonable, and that the McKoy error was
not harmless.  In his concurring opinion, Judge Traxler made the following observations about the
limits of §2254(d)’s application:

Like my colleagues, I find [the state supreme court’s] construction of the jury poll
to be an unreasonable application of the Chapman standard and, therefore, that
§2254 does not preclude us from granting habeas relief to Allen in this case.  ¶  
With no barrier to the grant of habeas relief presented by §2254(d), I turn to the
next distinct step in our analysis. A determination that the state court’s adjudication
was the product of an unreasonable application of Chapman only results in our
conducting an independent review of the harmlessness of the McKoy error, as
opposed to conducting further review under the deferential standards set forth in the
AEDPA amendments to §2254(d). 

366 F.3d at 336.

65) Oswald v. Bertrand, 374 F.3d 475, 483 (7th Cir.), cert. denied, 543 U.S. 1002 (2004).  Affirming
the grant of relief in this Wisconsin armed robbery and murder case, the Seventh Circuit panel
majority stated as follows about the application of §2254(d) to the  state appellate court’s opinion: 

A state court can of course be wrong without being unreasonable, and the
reasonableness of a decision ordinarily cannot be assessed without considering the
quality of the court’s reasoning, though the ultimate question, as we emphasized in

§2254(d) -- Methodology  958 -- CTA



Hennon v. Cooper, 109 F.3d 330, 334-335 (7th Cir. 1997), is not whether the state
court gets a bad grade for the quality of its analysis but, as the statute says, whether
the decision is an unreasonable application of federal law as stated by the U.S.
Supreme Court to the facts.

(internal citations omitted).

66) Brewer v. Hall, 378 F.3d 952, 955 (9th Cir. 2004), cert. denied, 543 U.S. 1037 (2004).  Before
going on to reject petitioner’s jury instruction claim for lack of governing “clearly established
federal law,” the Ninth Circuit observed as follows with regard to its approach to a claim subject to
§2254(d):  “If, as here, the state court’s decision was not contrary to or an unreasonable application
of existing Supreme Court precedent, then we need not independently reach the question of whether
the state court's decision was legally erroneous.” 

67) Brown v. Palmateer, 379 F.3d 1089, 1092-93 (9th Cir. 2004).  A majority of the Ninth Circuit
panel granted relief on petitioner’s claim that the Oregon parole board violated the Ex Post Facto
Clause by delaying his parole release date pursuant to a statute enacted after his offenses were
committed.  Prior to reaching this conclusion, the majority stated as follows with regard to the
applicability of §2254(d):  “Because the Oregon courts have provided no ratio decidendi to review,
or to which we can give deference, we employ the ‘objectively reasonable’ test. In this situation,
federal habeas courts accord the state court decisions less deference than in standard habeas cases.”
(citing Delgado v. Lewis, 223 F.3d 976 (9th Cir. 2000)).  The court offered no additional discussion
of how this “objectively reasonable” test differs from the approach a court would take under
§2254(d).

68) Gutierrez v. McGinnis, 389 F.3d 300 (2nd Cir. 2004).  Relying on Mitchell v. Esparza, 540 U.S.
12 (2003) (per curiam), the Second Circuit held as follows with regard to a federal habeas court’s
approach to questions of harmlessness in a case governed by §2254(d):

[W]hen a state court explicitly conducts harmless error review of a constitutional
error, a habeas court must evaluate whether the state unreasonably applied
Chapman [v. California]. We do not presently reach the issue of whether or how to
apply Brecht [v. Abrahamson] where the state court has not engaged in harmless
error review, as, of course, those facts are not before us. 

389 F.3d at 306.  The court went on to note that it was not clear from the state court’s opinion
whether it had applied the Chapman standard or a lower, state-law standard used for non-
constitutional errors when it held that the trial court’s admission of an anonymous 911 call against
petitioner had been harmless.  Nevertheless, the Second Circuit found that, “for AEDPA deference
to attach to a state adjudication of a federal claim, our Circuit does not require state courts to cite
federal precedent when disposing of that claim.”  Having apparently assumed that the state court did
apply Chapman, the court determined that “the question is whether the Appellate Division
reasonably applied Chapman or New York’s equivalent interpretation.” 389 F.3d at 308.  After a
brief review of petitioner’s arguments and the evidence against him, the court concluded that the
state court’s application of Chapman was reasonable.  See 389 F.3d at 309.

69) Webber v. Scott, 390 F.3d 1169 (10th Cir. 2004).  In the course of affirming the denial of relief in
this Oklahoma child sexual abuse case, the Tenth Circuit adhered to its view that §2254(d) applies
to an unexplained state court denial of relief: 

Deference is accorded to a state court result even when the state court fails to
discuss any federal law rationale for its decision or cite to any federal authority.
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Aycox v. Lytle, 196 F.3d 1174, 1177-78 (10th Cir.1999). This deference applies
when “there is no indication suggesting that the state court did not reach the merits
of a claim.” Gipson v. Jordan, 376 F.3d 1193, 1196 (10th Cir.2004).  

390 F.3d at 1174 (emphasis by the court).  
The OCCA summarily rejected Webber’s other arguments without any discussion
or legal analysis. Such a result is entitled to AEDPA deference and will be upheld
“unless our independent review of the record and pertinent federal law persuades
us that its result contravenes or unreasonably applies clearly established federal law,
or is based on an unreasonable determination of the facts in light of the evidence
presented.” Aycox, 196 F.3d at 1178. Independent review is not the same as de novo
review and habeas relief is only appropriate if the state court's result is “legally or
factually unreasonable.” Id.

390 F.3d at 1177.

70) Wade v. Herbert, 391 F.3d 135, 142 (2nd Cir.  2004).  After reiterating its view that an unexplained
state court decision is subject to §2254(d), the Second Circuit stated as follows about how the
application of §2254(d) works in such cases:  “Because the Appellate Division gave no explanation
beyond saying that the claim was ‘without merit,’ we cannot know the exact basis of its reasoning.
If any reasonable ground was available, we must assume the court relied on it.” 391 F.3d at (citing
Brown v. Artuz, 283 F.3d 492, 498 (2nd Cir. 2002)).

71) Zappulla v. People of the State of New York, 391 F.3d 462, 467 (2nd Cir. 2004), cert. denied, 546
U.S. 957 (2005).  A majority of the Second Circuit panel granted relief in this New York second
degree murder case, holding that the state appellate court’s determination that the error in admitting
petitioner’s confession – which had been secured in violation of Miranda v. Arizona – involved an
unreasonable application of federal law within the meaning of §2254(d)(1).  In reaching this result,
the majority confronted and resolved the question whether a federal habeas court reviewing a state
court’s harmless error determination is obligated to apply Brecht v. Abrahamson or to assess the state
court’s application of Chapman v. California under §2254(d).  Taking the Supreme Court’s decision
in Mitchell v. Esparza, 540 U.S. 12 (2003) (per curiam), as having resolved this question by
example, the majority concluded that its task was to examine the state court’s decision under
§2254(d):  “We follow, as we must, the Supreme Court’s reasoning in Mitchell to hold that, in
reviewing a state court’s harmless error determination, we only may reverse determinations that are
objectively unreasonable.”

Additionally, during the ensuing analysis of the state court’s decision, the majority
conducted a detailed re-examination of the trial record, and the state appellate court’s harmlessness
determination before concluding that the decision finding the admission of petitioner’s confession
harmless was objectively unreasonable. 

72) Lambert v. Blodgett, 393 F.3d 943, 978 (9th Cir.), cert. denied, 546 U.S. 963 (2005).  In this non-
capital Washington murder case, the Ninth Circuit panel engaged in a lengthy analysis of the role
and function of §§2254(d) and (e)(1), summarizing its conclusions as follows:

AEDPA has fostered a complex, yet indisputably deferential, system of federal
habeas review . . .  We summarize the layers of review mandated by AEDPA as
follows:  First, challenges to purely factual questions resolved by the state court are
reviewed under §2254(d)(2);  the question on review is whether an appellate panel,
applying the normal standards of appellate review, could reasonably conclude that
the finding is supported by the record.  Second, fact-based challenges founded on
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evidence raised for the first time in federal court are reviewed under §2254(e)(1); 
the question on review is whether the new evidence amounts to clear and
convincing proof sufficient to overcome the presumption of correctness given the
state court's factual findings. Third, challenges to purely legal questions resolved
by the extant state court are reviewed under §2254(d)(1);  the question on review
is (a) whether the state court’s decision contradicts a holding of the Supreme Court
or reaches a different result on a set of facts materially indistinguishable from those
at issue in a decision of the Supreme Court; or (b) whether the state court, after
identifying the correct governing Supreme Court holding, then unreasonably applied
that principle to the facts of the prisoner's case.  And, fourth, challenges to mixed
questions of law and fact receive similarly mixed review;  the state court’s ultimate
conclusion is reviewed under §2254(d)(1), but its underlying factual findings
supporting that conclusion are clothed with all of the deferential protection
ordinarily afforded factual findings under §§2254(d)(2) and (e)(1).  While this
scheme is complex, it is not toothless.  “Deference does not by definition preclude
relief.  A federal court can disagree with a state court's credibility determination
and, when guided by AEDPA, conclude the decision was unreasonable.”  Miller-El,
537 U.S. at 340. 

73) Jacobs v. Horn, 395 F.3d 92, 105-107 (3rd Cir.), cert. denied, 546 U.S. 962 (2005).  In granting
relief from petitioner’s conviction in this Pennsylvania capital case, the Third Circuit majority began
with a detailed discussion of the merits of his ineffective assistance of counsel claim and, after
resolving the merits in petitioner’s favor, moved on to the determination that the state supreme court
unreasonably applied Strickland v. Washington in denying relief on the claim.  

74) Christie v. United States, 409 F.3d 120, 125-126 (2nd Cir. 2005).  The Second Circuit reversed the
district court’s denial of relief in this criminal possession of a weapon in the third degree case,
finding that petitioner’s due process right to present a defense was violated when the trial court
refused to permit him to introduce the prior testimony of an important defense witness after
petitioner presented persuasive, unrebutted evidence of the witness’s unavailability.  In concluding
that habeas relief was warranted, the court began by examining the merits of petitioner’s
constitutional claim, and the harm flowing from the trial court’s exclusion of the proffered
testimony.  After concluding that petitioner had shown harmful error, the court turned to the question
of whether relief could be granted under §2254(d). After further discussion of the absence of record
support for the trial court’s determinations regarding the witness’s availability and the materiality
of her testimony, the court found itself “fully persuaded that this case presents that unusual instance
where the valuable constitutional right to present a defense was not only erroneously denied, but
denied through an unreasonable application of pertinent law as enunciated by the Supreme Court.”

75) Serrano v. Fischer, 412 F.3d 292, 297 (2nd Cir. 2005), cert. denied, 546 U.S. 1182 (2006). The
Second Circuit described its approach to applying §2254(d) where a state appellate court affirms a
reasoned trial court ruling without explanation as follows: 

Where state courts summarily reject a claim on the merits without explanation, “we
must focus on the ultimate decisions of those courts, rather than on the courts’
reasoning,” to determine whether the decisions were contrary to, or an unreasonable
application of, Supreme Court precedent. Aeid v. Bennett, 296 F.3d 58, 62 (2d
Cir.2002). But where, as here, the state trial court clearly indicates its reasons for
rejecting a claim, we may apply a rebuttable presumption that the state appellate
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courts’ “later unexplained orders upholding [the trial court’s] judgment ... rest upon
the same ground” provided by the trial court. Ylst v. Nunnemaker, 501 U.S. 797, 803
(1991).

76) Sims v. Rowland, 414 F.3d 1148, 1152 n.2 (9th Cir.), cert. denied sub nom. Sims v. Hickman, 546
U.S. 1066 (2005).  In the course of affirming the district court’s denial of relief in this robbery case,
the Ninth Circuit noted “some latent confusion in our case law concerning whether, under AEDPA,
it is necessary or permissible for us to review the ‘reasoning’ used by the state court, or whether we
are simply to review the ‘decision’ of that court adjudicating the merits of the petitioner’s claims.” 
After further observing that “[t]he source of the confusion appears traceable, in part, to dicta from”
Early v. Packer, 537 U.S. 3, 8 (2002) (per curiam), and that, “[t]o our knowledge, the Supreme
Court has never granted habeas relief solely on the basis of the ‘reasoning’ used by the state court,”
the court stated as follows:

It is one thing for a state court decision to conflict with the Supreme Court’s
reasoning; it is quite another to criticize the state court’s reasoning irrespective of
whether its decision conflicts with Supreme Court precedent. While the issue is not
dispositive in this appeal, we highlight this intra-circuit conflict because we believe
it to be an issue of exceptional importance in our habeas and AEDPA case law.

77) Tenny v. Dretke, 416 F.3d 404, 406 (5th Cir. 2005).  Quoting its earlier decision in Neal v. Puckett,
286 F.3d 230 (5th Cir. 2002) (en banc), the Fifth Circuit observed that “we are ‘authorized by
[§]2254(d) to review only a state court’s ‘decision,’ and not the written opinion explaining that
decision.”

78) Miller v. Dretke, 420 F.3d 356, 360 (5th Cir. 2005).  Before examining the merits and granting
relief in this Texas “deadly conduct” case, the Fifth Circuit noted as follows with regard to the effect
of the state habeas court’s denial of relief without a written opinion:

Because we review only the reasonableness of a state court’s ultimate decision, the
AEDPA inquiry is not altered when, as in this case, state habeas relief is denied
without a written opinion. In this situation, we assume “that the state court applied
the proper ‘clearly established Federal law,’” and then determine “whether its
decision was ‘contrary to’ or ‘an objectively unreasonable application of’ that law.” 

79) Inthavong v. LaMarque, 420 F.3d 1055 (9th Cir. 2005), cert. denied sub nom. Inthavong v.
Evans, 547 U.S. 1059 (2006).   In the course of affirming the denial of relief in this non-capital
California murder case, the Ninth Circuit acknowledged a split in the circuits over how to approach
harmless error analysis in a §2254(d) case involving a previous finding of harmlessness by a state
court. After briefly surveying the positions of other circuits, the court stated as follows with regard
to what must be shown to secure relief in the Ninth Circuit:  “To grant relief where a state court has
determined that a constitutional error was harmless, we must both determine (1) that the state court’s
decision was ‘contrary to’ or an ‘unreasonable application’ of Supreme Court harmless error
precedent, and (2) that the petitioner suffered prejudice under Brecht from the constitutional error.” 
420 F.3d at 1059.  Explaining its rejection of the views taken by some other circuits, the court stated
as follows:

We agree that the AEDPA and the Brecht inquiries will overlap in many cases: the
state court will be objectively unreasonable under AEDPA and the error harmful
under Brecht, or vice versa, for similar or even identical reasons. We do not agree
that such inquiries will overlap in all cases.  ¶  Harmless error determinations are
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highly fact-specific. They often involve a review of the entire trial record. Under
Brecht, we will often make numerous independent evaluations about the weight and
sufficiency of the various items of evidence, the inferences to be drawn, and the
different theories of the case. Under AEDPA, we simply concern ourselves with the
reasonableness of the evaluations and conclusions that the state court explicitly or
implicitly made, although requiring the state court to meet the more stringent
“beyond a reasonable doubt” standard. The cumulative differences between these
different types of evaluations will sometimes lead to different results. 

420 F.3d at 1060-1061.  The court also noted that since both Brecht and §2254(d) “must be satisfied
with respect to harmless error before relief can be granted, we are not obliged to address them in any
particular order.”  420 F.3d at 1061. 

80) LeCroy v. Secretary, 421 F.3d 1237, 1263 n.30 (11th Cir. 2005), cert. denied, 546 U.S. 1219
(2006).  In the course of affirming the denial of guilt-or-innocence phase relief in this former capital
case from Florida (sentence commuted after Roper v. Simmons), the Eleventh Circuit noted the
existence of a split in the circuits on whether §2254(d) applies to claims as to which a federal district
court holds an evidentiary hearing.  After characterizing the conclusion that §2254(d) would not
apply in such circumstances as being based on “sound practicality,” the court declined to resolve the
issue since petitioner was not entitled to relief under any approach.

81) Barker v. Fleming, 423 F.3d 1085, 1092-1093 (9th Cir. 2005), cert. denied sub nom. Barker v.
Spalding, 547 U.S. 1138 (2006).  In the course of affirming the denial of relief in this Washington
robbery case, the Ninth Circuit rejected the state’s contention that the federal court’s review under
§2254(d) should examine the decisions of both the Washington Court of Appeals and the
Washington Supreme Court.  After concluding that the text of §2254(d) was “at best ambiguous as
to whether we may review multiple state court judgments at once,” the court looked to the Supreme
Court’s decision in Williams v. Taylor, 529 U.S. 362 (2000), which it read as describing “AEDPA
review as applying to a single state court decision, not to some amalgamation of multiple state court
decisions.”  “Thus,” the court explained, “even when one state court adhered to federal law, if the
last court to review the claim erred, the federal court should review the last decision in isolation and
not in combination with decisions by other state courts.”  The court went on to acknowledge that
“some of our cases discuss two state court decisions simultaneously,” but distinguished those
decisions from this case on the ground that “[i]n each of these cases, the last reasoned decision
adopted or substantially incorporated the reasoning from a previous decision and, as a result, it was
reasonable for the reviewing court to look at both decisions to fully ascertain the reasoning of the
last decision.”

82) Draughon v. Dretke, 427 F.3d 286 (5th Cir. 2005), cert. denied, 547 U.S. 1019 (2006).  In
affirming the grant of relief on petitioner’s claim that trial counsel was ineffective for failing to
investigate physical evidence in this Texas capital case, the Fifth Circuit concluded that the state
court’s denial of relief – rendered without substantial evidence presented at a subsequent federal
evidentiary hearing – on the ground that there was no reasonable probability of a different result had
trial counsel conducted the necessary investigation, was unreasonable.  In applying §2254(d) to a
state court judgment rendered without the evidence essential to the merits of petitioner’s claim, the
Fifth Circuit gave no indication that it had considered whether the better course might have been to
treat the claim as if the “merits” ruled upon by the federal court had not actually been before the state
court for “adjudication.”

83) Strickland v. Pitcher, 2006 WL 68438 at *7 (6th Cir. Jan. 10, 2006) (unpublished), cert. denied,

§2254(d) -- Methodology  963 -- CTA



547 U.S. 1183 (2006).  In rejecting petitioner’s challenge to the trial court’s refusal to remove an
allegedly biased juror, the Sixth Circuit stated as follows with regard to the application of
§2254(d)(1):  “In [denying relief], the Michigan Court of Appeals did not cite any Supreme Court
precedent. The inquiry for us, therefore, is not whether the state court unreasonably applied Supreme
Court precedent, but rather is whether its decision was contrary to such precedent.” (citing Williams
v. Taylor, 529 U.S. 362, 405, 409-411 (2000)). 

84) Robinson v. Polk, 438 F.3d 350, 363 (4th Cir.), cert. denied, 549 U.S. 1003 (2006).  In the course
of affirming the  denial relief in this North Carolina capital case, the Fourth Circuit panel majority
appeared to apply §2254(d)(1) not by looking to how the state court actually analyzed and rejected
petitioner’s challenge to jurors consulting a Bible during deliberations, but by theorizing methods
for denying relief that “would have been reasonable” had the state court chosen to use them.  See 438
F.3d at 363 (“it would have been reasonable for the MAR court to conclude that the Bible had no
bearing on any fact relevant to sentencing”); (“Second, it would have been reasonable for the MAR
court to conclude that the Bible is not analogous to a private communication, contact, or tampering
with a juror”).

85) Goss v. Nelson, 439 F.3d 621, 635-36 (10th Cir. 2006).  Affirming the denial of relief in this non-
capital murder case, the Tenth Circuit observed as follows with regard to the manner in which it
applied §2254(d):

In the context of applying 28 U.S.C. §2254(d), our focus is on whether the result
reached by the state court contravenes or unreasonably applies clearly established
federal law, not on the extent of the reasoning followed by the state court in
reaching its decision. Here, the Kansas Supreme Court explained the basis for its
ruling, although it did not dwell on all of the factors suggested by United States
Supreme Court case law. That explanation meets the standards set forth in AEDPA.
Having determined that the result of the Kansas Supreme Court decision does not
violate §2254(d), the lack of a detailed appellate opinion provides no basis for
relief.

(citing Aycox v. Lytle, 196 F.3d 1174, 1177-1178 (10th Cir.1999)).

86) Tolbert v. Pliler, 2006 WL 925076 at *1 n.1 (9th Cir. April 11, 2006) (unpublished).  Affirming
the denial of relief in this California burglary and escape case, the Ninth Circuit noted as follows in
footnote 1:  “Because the state court did not supply any reasoning with respect to its denial of
Tolbert’s ineffective-assistance claim, we independently review the record on this issue to determine
whether the state court clearly erred in its application of controlling federal law and whether its
decision was ‘objectively reasonable.’” (citing Delgado v. Lewis, 223 F.3d 976, 982 (9th Cir.2000)).

87) Davis v. Woodford, 446 F.3d 957, 963 (9th Cir. 2006).  In granting relief in this California Three
Strikes case, the Ninth Circuit held that “[i]mplicit in the California Supreme Court’s” unexplained
denial of relief “are an unreasonable finding of fact”, and “an unreasonable application of”
Santobello v. New York, 404 U.S. 257 (1971).

88) Jackson v. Dretke, 2006 WL 1308063 at *12 (5th Cir. May 11, 2006) (unpublished), cert. denied
sub nom. Jackson v. Quarterman, 549 U.S. 1016 (2006).  Concurring in the judgment affirming the
district court’s denial of relief in part and denying a COA on several claims in the Texas capital case,
Judge Dennis wrote separately to express concerns about some of the court’s statements about
AEDPA.  He observed as follows about §2254(d):
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I respectfully disagree with the majority’s broad, not clearly or immediately
qualified, suggestions that AEDPA requires that federal courts apply a “deferential
standard of review,” “defer to the state court’s adjudication of a defendant’s
claims,” and presume that a state court’s conclusion “consistent with this circuit’s
precedent . . . falls within the broad discretion afforded the state court under
§2254(d)(1)[.]” . . . ¶ The statute says nothing about deference, a deferential
standard, circuit court precedent, presumptions of correctness, or broad discretion. 

See also id. (discussing Justice Stevens’ statements on these issues in Williams v. Taylor, 529 U.S.
362 (2000)).     

89) Slaughter v. Parker, 450 F.3d 224, 232 (6th Cir. 2006), cert. denied sub nom. Leonard v. Simpson,
551 U.S. 1103 (2007).  In the course of reversing the district court’s grant of relief in this Kentucky
capital case, the Sixth Circuit observed as follows about its approach to applying §2254(d)(1):  “In
the absence of a state court decision on the federal constitutional case in question, the court of
appeals conducts a review to determine whether the state court decision is contrary to Supreme Court
jurisprudence.” (citing Clifford v. Chandler, 333 F.3d 724, 730 (6th Cir.2003), overruled in part on
other grounds by Wiggins v. Smith, 539 U.S. 510 (2003)).

90) Buckner v. Polk, 453 F.3d 195, 203 (4th Cir. 2006), cert. denied, 549 U.S. 1284 (2007).  In the
course of affirming the denial of relief in this North Carolina capital case, the Fourth Circuit panel
majority stated as follows about §2254(d) and (e):

[W]e may not disturb the [state post-conviction] court’s conclusion that Buckner did
not demonstrate prejudice unless we find that conclusion to be unreasonable in light
of clearly established Supreme Court precedent or in light of the evidence before
the [state] court. See §2254(d)(1)-(2). When determining whether Buckner has
satisfied one of these two standards, we must presume the [state] court’s factual
findings to be correct unless Buckner provides clear and convincing evidence to the
contrary. See §2254(e)(1).

91) Jiminez v. Walker, 458 F.3d 130 (2nd Cir. 2006), cert. denied sub nom. Jiminez v. Graham, 549
U.S. 1143 (2007).  During its analysis of petitioner’s claim under §2254(d)(1)’s “unreasonable
application” clause, the Second Circuit observed that “[w]hen applying [this] clause to silent state-
court opinions, we review outcomes, not reasoning.” 458 F.3d at 147. 

Additionally, in footnotes 2 and 12, respectively, the court offered the following
observations: 

As we have noted, §2254(d) may more accurately be called a “limitation on relief”
than a deferential “standard of review.” See Cotto v. Herbert, 331 F.3d 217, 229 n.
4 (2d Cir.2003).

and 
§2254(d)(1) might best be read as being satisfied by a finding of unreasonable error
as to any one element of a federal claim, regardless of how many elements the state
court discussed. After all, § 2254(d)(1) speaks of a decision that “involved an”
unreasonable application of law, not a decision that “consists entirely of”
unreasonable applications of law.

458 F.3d at 135 n.2, 143 n.12.

92) Gonzales v. Quarterman, 458 F.3d 384, 390 (5th Cir. 2006) (per curiam), cert. denied, 549 U.S.
1323 (2007).  Before addressing the merits of several of petitioner’s claims and affirming the denial
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of relief in this Texas capital case, the Fifth Circuit stated as follows concerning its approach to the
merits and §2254(d):

The issue before this court is not whether Gonzales made the required showing
under Brady and Strickland. Instead, under AEDPA, the issue is whether the state
court’s decision – that Gonzales did not make the required showing – was contrary
to, or an unreasonable application of, that clearly established federal law.

(citing See Busby v. Dretke, 359 F.3d 708, 717 (5th Cir.2004)).  

93) Williams v. Allen, 458 F.3d 1233 (11th Cir. 2006), cert. denied, 549 U.S. 1306 (2007).  In the
course of affirming the denial of relief in this Alabama capital case, the Eleventh Circuit treated the
state court’s conclusions on Strickland v. Washington’s performance and prejudice inquiries as
factual determinations subject to §2254(e)(1)’s presumption of correctness, then followed these
observations with declarations that petitioner could not satisfy §2254(d)(1):

The state trial court found that Williams could not prove prejudice because “there
is no reasonable probability that a relevancy objection would have been sustained,
nor that overruling it would have constituted reversible error.” Under AEDPA, these
findings are entitled to a presumption of correctness. See 28 U.S.C. §2254(e)(1).
Williams cannot demonstrate that the state courts’ decisions were either contrary
to, or involved an unreasonable application of, federal law. Therefore, Williams is
entitled to no relief on this claim.

458 F.3d at 1241 (internal citation omitted).
Based on the record, the state courts correctly found that [counsel and an
investigator] performed a reasonable investigation of Williams’s case and possible
defenses. These findings are entitled to a presumption of correctness by our court.
See 28 U.S.C. §2254(e)(1). Williams presents nothing to rebut these findings.
Therefore, Williams cannot show that the state courts unreasonably applied
Strickland's performance prong to this issue.

458 F.3d at 1250.  The court offered no additional explanation either for treating the state court’s
Strickland-based findings in this manner, or for referring only to satisfaction of §2254(d)(1) as the
method by which a petitioner must seek to overcome a state court’s factual findings.

94) Reynoso v. Giurbino, 462 F.3d 1099, 1119 (9th Cir. 2006).  Responding to the state’s contention
that the district court had used the wrong standard in applying §2254(d)(1) to petitioner’s ineffective
assistance of counsel claim, the Ninth Circuit panel majority explained that “[i]t is important to note
that this appeal is not subject to typical AEDPA analysis because here there is no reasoned state
court decision to assess.” “In this situation,” the majority continued, “the district court must conduct
an independent review of the record; if after such review, it concludes that controlling Supreme
Court law, unless applied in an unreasonable manner, would preclude the result reached by the state
courts, it must grant relief to the petitioner. In this case, the magistrate judge and district court
properly concluded that Reynoso had established that only an unreasonable application of Strickland
would allow them to hold that petitioner had not been deprived of effective assistance of counsel.” 

95) Stevens v. Ortiz, 465 F.3d 1229 (10th Cir. 2006), cert. denied sub nom. Zavaras v. Stevens, 549
U.S. 1281 (2007). Before addressing petitioner’s Confrontation Clause claim, the Tenth Circuit
noted as follows concerning its approach under §2254(d):  “When we review a summary disposition
by a state court, we focus on its result rather than any reasoning. . . . ¶  However, when applying
AEDPA to fully reasoned opinions by state courts, this circuit has not focused solely on the result
‘where the state court’s explicit reasoning contravenes Supreme Court precedent.’” 465 F.3d at 1235
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(quoting Brown v. Uphoff, 381 F.3d 1219, 1225 (10th Cir.2004)).  
The court turned next to an examination of the Colorado Supreme Court’s reasoned decision

rejecting petitioner’s claim, the Tenth Circuit found that the state court’s “reasoning was contrary
to” the law clearly established in Idaho v. Wright, 497 U.S. 805 (1990), and Lilly v. Virginia, 527
U.S. 116 (1999), “because it considered the ‘genuinely self-inculpatory’ nature of [the co-
defendant’s] statement as the most important factor in the reliability assessment, and because it also
considered other trial evidence, the voluntary nature of the statement, and the absence of a promise
of leniency.” 465 F.3d at 1240.  Finally, having determined that §2254(d) did not preclude relief, the
Tenth Circuit proceeded to review petitioner’s claim “de novo” and concluded that “the cumulative
impact of several factors related to [the co-defendant’s] custodial confession precludes a finding of
sufficient reliability” justifying its admission into evidence.  465 F.3d at 1240. 

96) Maynard v. Boone, 468 F.3d 665, 670-72 (10th Cir. 2006), cert. denied, 549 U.S. 1285 (2007). 
Before affirming the denial of relief on petitioner’s challenges to his competency at trial and the
validity of his waiver of the right to counsel in this Oklahoma shooting with intent to kill case, the
Tenth Circuit offered the following observations about §2254(d):

In light of Lockyer [v. Andrade, 538 U.S. 63 (2003)] we add that objective
unreasonableness is somewhere between clearly erroneous and unreasonable to all
reasonable jurists.  ¶  Our circuit has yet to provide much guidance in applying
these standards of review.  * * * On balance, we agree with those courts that grant
considerable deference to state court decisions. . . . [O]nly the most serious
misapplications of Supreme Court precedent will be a basis for relief under §2254.
In our view, a decision is “objectively unreasonable” when most reasonable jurists
exercising their independent judgment would conclude the state court misapplied
Supreme Court law. It is not enough that the decision is clearly wrong or that the
reviewing court would have reached a contrary decision. In other words, to repeat
the Seventh Circuit, the state court decision must be “at such tension with governing
U.S. Supreme Court precedents, or so inadequately supported by the record, or so
arbitrary as to be unreasonable.”

The court went on to note that while it was “troubled” by the state courts’ handling of petitioner’s
case, “the standard is not our subjective reaction to the evidence.  We are required to look at the state
court decision through the lens of AEDPA.” 

97) James v. Brigano, 470 F.3d 636, 643 (6th Cir. 2006). Before reaching the merits and affirming the
grant of relief on another claim, the Sixth Circuit expressed its disagreement with the district court’s
decision to grant relief on a different claim:

The basis for the district court’s grant of relief . . . is a Sixth Circuit case, United
States v. Iles . . . This claim concerns an unreasonable application of law, not an
unreasonable determination of facts in the state court. Thus, under the AEDPA
standard of review, because Iles is not “clearly established Federal law, as
determined by the Supreme Court of the United States,” the district court’s grant of
relief on that claim is reversed.

In so holding and explaining, the Sixth Circuit appeared to accept a proposition that is plain from
the language of §2254(d), but often overlooked by federal courts, i.e., where the defect in the state
court’s decision concerns its handling of a material factual issue, as opposed to the selection and/or
application of the governing constitutional rule, rules extracted from lower federal court decisions
are a statutorily proper ground on which to base a grant of habeas relief.
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98) St. Aubin v. Quarterman, 470 F.3d 1096, 1101 (5th Cir. 2006), cert. denied, 550 U.S. 921 (2007). 
In the course of affirming the denial of relief in this non-capital Texas murder case, the Fifth Circuit
stated as follows with regard to its approach under §2254(d):  “[A] federal court’s AEDPA review
of a state-court denial of an IAC claim does not include determining whether St. Aubin established
IAC by satisfying each of Strickland's prongs. Rather, it determines whether the state-court decision
that St. Aubin did not make the requisite IAC showing was contrary to, or an unreasonable
application of, clearly-established federal law for succeeding on such a claim.” (internal citation
omitted) (emphases by the court).

99) Eddleman v. McKee, 471 F.3d 576 (6th Cir. 2006).  In this Michigan second degree murder and
firearm case, the Sixth Circuit held that “when a state court has found an error to be harmless, we
should ask on collateral review whether the state court’s harmless-error decision was contrary to,
or an unreasonable application of, the clearly established federal rule that a trial error is harmless
only if it is harmless beyond a reasonable doubt.” 471 F.3d at 578. After explaining that it had been
on one side of a 3 to 3 circuit split by taking the view that “AEDPA supplements Brecht” rather than
supersedes it, the Sixth Circuit reconsidered its position “in light of Mitchell v. Esparza, [540 U.S.
12, 17-18 (2003) (per curiam),] which strongly implied that courts should apply only the Chapman
plus AEDPA deference standard of review.” 471 F.3d at 583.  Noting that “[t]wo circuits, the Second
and the Seventh, already have relied on Esparza to revisit their prior precedents and adopt the
standard of Chapman plus AEDPA deference,” the Sixth Circuit joined them by declaring that
“AEDPA replaced the Brecht standard with the standard of Chapman plus AEDPA deference when
, as here, a state court made a harmless-error determination.”  471 F.3d at 583. The court went on
to explain that “[t]his result makes practical sense for two reasons.”  471 F.3d at 584.  First, because
Brecht was a court-made rule designed to lessen “the harm caused by de novo collateral review of
state court harmless-error determinations,” and “[w]hen Congress enacted AEDPA, it obviated the
need for such a stopgap.” 471 F.3d at 584.  Second, where a state court finds constitutional error but
deems it harmless, federal courts “owe deference primarily to the state court’s harmless-error
determination rather than to the final outcome the state court reached,” and the “Chapman plus
AEDPA deference [standard] provides this type of deference” while Brecht supplies the proper
measure of “deference . . . to the final outcome the state court reached” when that court fails to find
constitutional error in the first instance. 471 F.3d at 585. 

100) Ellen v. Brady, 475 F.3d 5, 9 (1st Cir. 2007), overruling on other grounds recognized by Vasquez
v. Jones, 496 F.3d 564, 575 (6th Cir. 2007).  In the course of affirming the denial of relief on
petitioner’s Doyle v. Ohio claim, the First Circuit noted that its §2254(d) analysis does “not focus
on the quality of the [state] court’s reasoning but rather on the reasonableness of the outcome.”

101) Marcrum v. Luebbers, 509 F.3d 489 (8th Cir. 2007), cert. denied sub nom. Marcrum v. Roper,
555 U.S. 1068 (2008).  Before reversing the district court’s grant of relief in this non-capital
Missouri murder case, the Eighth Circuit made the following observations about a federal habeas
court’s review of ineffective assistance of counsel claims:

The Supreme Court has held in several cases that the habeas court’s commission is
not to invent strategic reasons or accept any strategy counsel could have followed,
without regard to what actually happened; when a petitioner shows that counsel’s
actions actually resulted from inattention or neglect, rather than reasoned judgment,
the petitioner has rebutted the presumption of strategy, even if the government
offers a possible strategic reason that could have, but did not, prompt counsel’s
course of action
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509 F.3d at 502.
[Williams v. Taylor, Wiggins v. Smith and Rompilla v. Beard] show[] that the
AEDPA does not relieve us of the duty to scrutinize counsel’s omissions and the
state courts’ assessments of counsel’s omissions.

509 F.3d at 505.

102) Evans v. Thompson, 518 F.3d 1, 10 (1st Cir.), cert. denied, 555 U.S. 911 (2008).  Rejecting
petitioner’s contentions that §2254(d) violates Article III, the separation of powers doctrine, and the
Supremacy Clause, the First Circuit observed, inter alia, as follows:

There is thus nothing inherently unconstitutional about Congress restricting the
scope of relief available from lower federal courts on collateral review of state
criminal convictions. There is no impairment of lower federal courts’ independent
interpretative authority: such courts still have authority to decide whether a state
court decision is wrong, and whether the decision is, in addition, unreasonably so.
Section 2254(d) only limits the ability of the lower federal courts to grant relief
when they conclude, in exercising independent judgment, that even in case of error
a state court did not unreasonably apply Supreme Court precedent.

(citing Lindh v. Murphy, 96 F.3d 856, 872 (7th Cir. 1996) (en banc)).

103) Barbe v. McBride, 521 F.3d 443, 453 (4th Cir. 2008).  Before granting partial relief on petitioner’s
Confrontation Clause claim in this West Virginia child sexual abuse case, the Fourth Circuit, without
mentioning Fry v. Pliler, 551 U.S. 112 (2007), observed as follows with regard to its approach to
analyzing a claim covered by § 2254(d):

AEDPA instructs us to utilize a two-step analysis to assess whether Barbe is entitled
to federal habeas corpus relief .... Under the first step of the AEDPA analysis, we
may award relief only if (a) the state court adjudication of the issue on its merits
“resulted in a decision that was contrary to, or involved an unreasonable application
of, clearly established Federal law, as determined by the Supreme Court of the
United States”; or (b) the adjudication “resulted in a decision that was based on an
unreasonable determination of the facts in light of the evidence presented in the
State court proceeding.” 28 U.S.C. § 2254(d). And, even if error is identified,
habeas corpus relief can only be granted, under the second step of the AEDPA
analysis, if the error had a “substantial and injurious effect or influence in
determining the jury's verdict.” Brecht v. Abrahmson, 507 U.S. 619, 637 (1993)
(internal quotation marks omitted)[.]

104) Chang v. Minnesota, 521 F.3d 828, 832 (8th Cir.), cert. denied, 555 U.S. 931 (2008).  Before
affirming the denial of relief in this Minnesota prostitution promotion case, the Eighth Circuit
observed that, “under Fry [v. Pliler, 551 U.S. 112 (2007)], we are not required to conduct a formal
application of both the [AEDPA] and Brecht because the Brecht analysis ‘obviously subsumes the
[AEDPA test].’” (quoting Fry) (second modification by the Eighth Circuit).

105) Butler v. Curry, 528 F.3d 624, 640 (9th Cir.), cert. denied, 555 U.S. 1089 (2008). Before affirming
the grant of relief on petitioner’s claim that the trial court violated the Sixth Amendment when it
imposed an “upper term” sentence under the California determinate sentencing law based on findings
not made by the jury, the Ninth Circuit traced the source of the rationale relied upon by the state
court to deny relief.  The court identified the state court of appeal’s decision as the “last reasoned
state court decision” in petitioner’s case, then determined that because that decision “relied entirely

§2254(d) -- Methodology  969 -- CTA



on the reasoning of the California Supreme Court in” People v. Black, 35 Cal.4th 1238, 29
Cal.Rptr.3d 740, 113 P.3d 534 (2005) (Black I), it was appropriate to “look to the reasoning of Black
I to determine whether the AEDPA requirements have been met.”

106) Frantz v. Hazey, 533 F.3d 724 (9th Cir. 2008) (en banc).  The en banc Ninth Circuit remanded for
an evidentiary hearing on petitioner’s Sixth Amendment right to self-representation claim in this
Arizona attempted robbery case.  Before discussing the merits and the need for a hearing. the court
took the opportunity to resolve several questions arising out its “murky” case law concerning how
federal habeas review should be conducted in a case governed by AEDPA. 533 F.3d at 733. 
[Editor’s Note:  The en banc Ninth Circuit’s discussion of how post-AEDPA merits review operates
and the role of §2254(d) within that framework is as accurate, conceptually complete, and useful as
any lower court decision on the subject since the AEDPA took effect]. 

The court began its discussion of how habeas review should operate by posing and
answering two questions.  The first question was whether §2254(d) is satisfied where the state court
used “the wrong legal standard ... even if the state court’s ultimate conclusion that the conviction
was constitutional may have been correct for a different reason?”  533 F.3d at 733.  Relying on
several Supreme Court decisions, the court answered this question by determining that “mistakes in
reasoning or in predicate decisions of the type in question here – use of the wrong legal rule or
framework – do constitute error under the ‘contrary to’ prong of §2254(d)(1).” 533 F.3d at 734; see
also id. (“the ‘decision’ referred to in §2254(d)(1) necessarily encompasses the conclusions of law
on which the ultimate result in state court was based”).

Having determined that §2254(d) can be satisfied by a rule-selection or reasoning error
anterior to the state court’s ultimate conclusion on a petitioner’s constitutional claim, the Ninth
Circuit moved on to its second question: “[W]hat manner of constitutional review should follow our
identification of ... §2254(d)(1) error?”  533 F.3d at 733; see also id. at 735 (“[W]hat do we do
next?”).  The court answered that question as follows:

The Supreme Court ... has recently clarified our responsibility once we have found
a state court error that satisfies §2254(d)(1): When “the requirement set forth in
§2254(d)(1) is satisfied[, a] federal court must then resolve the [constitutional]
claim without the deference AEDPA otherwise requires.”...  So it is now clear both
that we may not grant habeas relief simply because of §2254(d)(1) error and that,
if there is such error, we must decide the habeas petition by considering de novo the
constitutional issues raised.

533 F.3d at 735 (quoting Panetti v. Quarterman, 551 U.S. 930, 953 (2007)) (additional citations
omitted).  

Noting that the “Supreme Court has not fully explained ... why” this answer to the manner
of constitutional review question “is true,” the Ninth Circuit elected to “do so now, briefly, as the
underlying reasoning may prove useful to habeas courts applying these principles.” 533 F.3d at 735. 
In summary, the court then explained as follows:

[I]t is §2241 that provides generally for the granting of writs of habeas corpus by
federal courts, implementing “the general grant of habeas authority provided by the
Constitution.” In turn, §2254(d), like other subsections of §2254, implements and
limits the authority granted in §2241 for “a person in custody pursuant to the
judgment of a State court.” §2254(a).  Just as, for example, §2254(b) restricts our
underlying §2241 and constitutional authority by creating an exhaustion
requirement, §2254(d) establishes certain kinds of state court error as a predicate
to habeas relief “with respect to any claim that was adjudicated on the merits in
State court.”
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533 F.3d at 736 (quoting  White v. Lambert, 370 F.3d 1002, 1006 (9th Cir. 2004)) (additional
citations omitted).

Where ...  the limitations established by other subsections of §2254 are satisfied,
§2254(a) sets out the general standard that must be satisfied by a petition “for a writ
of habeas corpus in behalf of a person in custody pursuant to the judgment of a
State court”: The petition must rely “on the ground that he is in custody in violation
of the Constitution or laws or treaties of the United States.” ... It is that more general
– but still limited – provision that alone governs, where the other limitations set out
in §2254(d) (and in §2244) are no obstacle to the grant of habeas relief. Further, the
text of both §2254(a) and §2241(c) refers only to the substantive invalidity of the
confinement under the Constitution and contains no requirement of deference to
state court adjudications. Federal courts governed only by those sections, therefore,
necessarily decide the issues before them de novo, as was done before AEDPA’s
addition of §2254(d) in 1996.

533 F.3d at 736 (internal citations omitted).
The court went on to add several other observations.  First it cautioned that “this analysis

does not dictate either a two-stage process or any particular order of decision,” “[n]or does it require
any particular methodology for ordering the §2254(d) and §2254(a) determination.” 533 F.3d at 736-
37.  “Sometimes, we may be able to decide the §2254(d)(1) issue better by deciding the
constitutional issue de novo first, when doing so would illuminate the §2254(d)(1) analysis. ...In
other cases, it may make sense to address §2254(d)(1) first. ... ¶  In sum, where the analysis on
federal habeas, in whatever order conducted, results in the conclusion that §2254(d)(1) is satisfied,
then federal habeas courts must review the substantive constitutionality of the state custody de
novo.” 533 F.3d at737. 

Next, the court established that when reviewing for §2254(d)(1) error, a federal court must
“confine [its] § 2254(d)(1) analysis to the state court’s actual decisions and analysis. The text of
§2254(d)(1),” the court explained, “demands this approach, by pointing us to the ‘decision[s]’ that
result from state courts’ ‘adjudication of ... claim[s]’ and the ‘application[s] of ... law’ that were
‘involved’ in such decisions.” 533 F.3d at 737.  With regard to review of the constitutional claim
under §2254(a), however, the court endorsed a different approach, noting that “§2254(a) review will
often require consideration of legal arguments not addressed by the state court in its opinion.” 533
F.3d at 738; see also id. (adding that, “[a]s with any de novo review, our §2241 review is confined
to the alleged wrong and the actual course of events at trial and on appeal. We cannot invent a
constitutional sequence of events to justify that which simply did not happen”).
The court then summarized its own conclusions as follows:

[W]e hold the following: To identify a §2254(d)(1) “contrary to” error, we analyze
the court’s actual reasoning, to the extent that the Supreme Court has dictated how
a state court’s reasoning should proceed. Identification of such an error is not the
end of a federal habeas court’s analysis, however, unless that identification
necessarily means that the state court’s determination of the ultimate constitutional
or legal question is also wrong. Instead, pursuant to §2254(a) and pre-AEDPA
standards of review, we must also evaluate de novo the petitioner’s constitutional
claims, without limiting ourselves to the reasoning of the state court.

533 F.3d at 739.
Applying this framework, the Ninth Circuit determined that the state court’s rejection of

petitioner’s right to counsel claim on the ground that any error was harmless was “contrary to”
McKaskle v. Wiggins, 465 U.S. 168 (1984), which “establishes unequivocally that a violation of the
right to self-representation ... is structural error and thus is not susceptible to harmless error review.” 
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533 F.3d at 734.  Thus, the court found that “the §2254(d)(1) standard for the grant of habeas relief
is satisfied.” Id.  Moving on to the merits of petitioner’s claim – which arose out of his unexplained
exclusion from a chambers conference concerning the deliberating jury’s request for more evidence
and the trial court’s response to that request – the Ninth Circuit concluded standby counsel’s
participation in the conference instead of petitioner may have violated Faretta v. California. 
Because the record was insufficient to permit a determination of the circumstances that gave rise to
petitioner’s exclusion, however, the court remanded the case for an evidentiary hearing. See 533 F.3d
at 745.

107) Fratta v. Quarterman, 536 F.3d 485, 504 (5th Cir. 2008).  In the course of affirming the grant of
relief on petitioner’s Confrontation Clause claim in this Texas capital case, the Fifth Circuit made
the following observations in response to the state’s argument that only the state court’s result -- and
not the reasoning underlying that result -- may be considered by a federal court applying §2254(d):

Finally, we offer these additional thoughts in response to the State’s assertion that
the district court improperly reviewed the CCA’s reasoning, rather than its ultimate
decision. The State correctly notes that the “focus on the ‘unreasonable application’
test under Section 2254(d) should be on the ultimate legal conclusion that the state
court reached and not on whether the state court considered and discussed every
angle of the evidence.” Neal v. Puckett, 286 F.3d 230, 246 (5th Cir.2002) (en banc). 
But from this premise the State appears to suggest that the district court was
powerless to consider anything but the state court’s ultimate decision finding no
Confrontation Clause error. This argument is most obviously flawed in that it
ignores the fact that the “unreasonable application” test is but one of two clauses
in Section 2254(d)(1) which permit habeas relief to be granted, the other being the
“contrary to” test. Section 2254(d)(1) is “unmistakably disjunctive, and the
Supreme Court has held that independent meaning must be given to both the
statute’s ‘contrary to’ clause and its ‘unreasonable application of’ clause.”
Robertson v. Cain, 324 F.3d 297, 302 (5th Cir.2003) (citing Williams [v. Taylor],
529 U.S. [362,] 404-05, 412-13 [2000)]). And in assigning meaning to the “contrary
to” clause, the Court clearly has contemplated that a federal court will sometimes
look beyond the state court’s ultimate decision -- for example, to determine if the
state court applied a rule that contradicts governing law. See Williams, 529 U.S. at
405-06. Additionally, while it is certainly true that when the state court has
identified the correct governing legal principle, the federal court’s “unreasonable
application” determination is limited to examining the state court’s ultimate legal
conclusion (and not the “method by which the state court arrives at its conclusion"),
see Neal, 286 F.3d at 244-46, in other situations the “unreasonable application”
determination may permissibly take a different form -- for example, the question
whether the state court has “unreasonably extend[ed] a legal principle ... to a new
context where it should not apply (or unreasonably refuse[d] to extend a legal
principle to a new context where it should apply),” Williams, 529 U.S. at 408, will
certainly require consideration of more than the state court’s ultimate decision. The
bottom line is that satisfaction of either the “contrary to” or the “unreasonable
application” test -- under any of the multiple scenarios described by the Court -- will
free the federal court from the constraints of Section 2254(d)(1). See id. at 406;
Robertson, 324 F.3d at 302.
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108) Blankenship v. Hall, 542 F.3d 1253 (11th Cir. 2008), cert. denied, 562 U.S. 1199 (2011).  In the
course of affirming the denial of relief in this Georgia capital case, the Eleventh Circuit adhered to
its position that §2254(d) applies to summary state court adjudications, and that §2254(d)(2) applies
even in the absence of “explicit factual findings to which a court can easily defer.” 542 F.3d at 1272. 
The court explained that “[o]ur body of case law discussing implied findings of fact are [sic]
instructive as to the appropriate deference afforded to factual determinations in summary rulings.
... State court findings of fact can be inferred from its opinion and the record. ... Moreover, implicit
findings of fact are entitled to deference under §2254(d) to the same extent as explicit findings of
fact.” 542 F.3d at 1272. The court went on to add as follows:

Thus, we can “make the common sense judgment that material factual issues were
resolved by the trial court in favor of the judgment when it was reasonable for that
court to have done so in light of the evidence.” Hightower [v. Terry], 459 F.3d
[1067, ] 1072 n. 9 [11th Cir. 2006)] (quotations and alterations omitted).  In other
words, since we apply AEDPA deference to summary adjudications, we may uphold
the state court’s decision that counsel was not constitutionally deficient if our
review of the record reveals that a reasonable view of the facts before the state court
supports such a conclusion.

542 F.3d at 1272.

109) Goodrum v. Quarterman, 547 F.3d 249 (5th Cir. 2008), cert. denied, 556 U.S. 1130 (2009). 
Affirming the denial of relief on petitioner’s speedy trial claim in this Texas assault case, the Fifth
Circuit observed that “the severity of [§2254(d)] is demonstrated in this case.” 547 F.3d at 255. 
Although its analysis of petitioner’s claim revealed two defects in the state court’s reasoning – one
determination that was “contrary to” law, and another involving an “unreasonable application of”
law – the Fifth Circuit adhered to its previously expressed view that it is only the state court’s result
which counts under §2254(d):

We keep in mind ... the fact that the state court’s preliminary conclusions regarding
one or more of the factors, even if contrary to or objectively unreasonable in light
of controlling Supreme Court precedent, are insufficient to grant habeas relief, so
long as we find the ultimate decision reached by the state court not objectively
unreasonable.

547 F.3d at 257; see also id. at 265-66 (“our disagreement with some of the state court’s preliminary
conclusions does not provide grounds for reversal so long as we find the ultimate decision to be
objectively reasonable”).  The court went on to conclude as follows:

Because AEDPA limits our review to the reasonableness rather than the correctness
of the state court’s decision, we need not and do not decide today the result we
would reach if this case had come before us on direct appeal, and in particular,
whether such a modest showing of prejudice would suffice when balanced with the
other Barker factors. Instead, we conclude that it would not be unreasonable to view
the insubstantial and limited prejudice proven by Goodrum, combined with the
other relevant factors as we have found them, not to tip the balance enough in
Goodrum’s favor so as to establish a violation of the speedy trial right.

547 F.3d at 266.

110) Hawkins v. Coyle, 547 F.3d 540, 546 (6th Cir. 2008), cert. denied, 558 U.S. 1013 (2009).  Before
reversing the district court’s grant of relief on one claim and affirming the denial of relief on several
others in this Ohio capital case, the Sixth Circuit observed as follows regarding application of
§2254(d) to an unexplained state court decision:
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Where the state court disposes of a Federal constitutional claim with little-to-no
articulated analysis of the constitutional issue, this circuit applies a modified form
of AEDPA deference. ...  This modified-AEDPA standard requires that we
“conduct[ ] a ‘careful’ and ‘independent’ review of the record and applicable law,
but [we] cannot reverse ‘unless the state court’s decision is contrary to or an
unreasonable application of federal law.’”  In other words, in such cases, we must
“focus on the result of the state court’s decision, applying” AEDPA deference to
the result reached not the reasoning used.

(quoting Vasquez v. Jones, 496 F.3d 564 (6th Cir. 2007) and Harris v. Stovall, 212 F.3d 940 (6th Cir.
2000)). 

111) Wolfe v. Johnson, 565 F.3d 140 (4th Cir. 2009).  Before remanding this Virginia capital case for
further proceedings on other claims, the Fourth Circuit rejected petitioner’s argument that §2254(d)
should not apply to his claim that the jury had been tainted by an extraneous influence.  After
acknowledging that the state supreme court had struck the affidavit (the Beyerl Affidavit) offered
in support of the claim without explanation, and then summarily denied relief, the court explained:

AEDPA controls our review of the extraneous influence claim ... because the state
supreme court decided that claim on its merits. That is, although the State Habeas
Decision did not articulate the legal principles that guided its analysis, or identify
the legal precedents upon which it relied in striking the Beyerl Affidavit, the court
implicitly ruled that the affidavit did not provide Wolfe with a cognizable basis for
relief. ... In order to conduct a proper AEDPA analysis, however, we must
independently review the relevant record and the applicable law.

565 F.3d at 161-62.
Moving to the merits of the extraneous influence claim, the court held that petitioner had

failed to demonstrate how the state court’s summary decision was defective under § 2254(d). 
“Indeed,” the court observed, “the [state] court could reasonably have concluded that the photograph
was unrelated to any issue in the jury deliberations, and that it was not the type of problematic
influence ... identified by the Court in Remmer [v. United States]. Therefore, applying the AEDPA
standard of review, Wolfe is not entitled to § 2554 relief on th[is] ... allegation of the extraneous
influence claim.” 565 F.3d at 162 [Editor’s Note:  This is a particularly clear example of a federal
court manufacturing a post hoc rationale for a state court’s rejection of a claim, and then relying
upon that manufactured rationale to conclude that federal habeas relief is precluded by § 2254(d)].

112) Foxworth v. St. Amand, 570 F.3d 414, 429 (1st Cir. 2009), cert. denied, 559 U.S. 982 (2010).
Before reversing the district court’s finding that the evidence was insufficient to support petitioner’s
Massachusetts second degree murder conviction, the First Circuit remarked that while petitioner’s
arguments about the “paucity” of the state court’s reasoning “have some bite ..., on habeas review,
the ultimate inquiry is not the degree to which the state court’s decision is or is not smoothly
reasoned; the ultimate inquiry is whether the outcome was reasonable.” 

113) Wilson v. Mazzuca, 570 F.3d 490 (2nd Cir. 2009). The Second Circuit granted relief in this New
York robbery case, finding that trial counsel had been ineffective by opening the door to, or directly
introducing, damaging and otherwise inadmissible evidence against petitioner. Before discussing the
merits, the court addressed whether “AEDPA’s standard of review for a claim resolved on the merits
by a state court [is] displaced when a district court conducts additional fact finding,” and concluded
that “AEDPA’s standard of review remains in force.” 570 F.3d at 498.  After recognizing petitioner’s
contention that it is impossible to accurately hypothesize how the state court would have resolved
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petitioner’s claim in light of the evidence developed at the federal evidentiary hearing, and the state’s
contention that “the plain meaning of AEDPA’s statutory language makes clear that AEDPA
deference governs the claim in its entirety,” the court agreed with the state. The court explained:

The standard of review set forth in AEDPA is not conditional. It is stated in
mandatory terms – habeas relief “shall not be granted with respect to any claim that
was adjudicated on the merits in State court proceedings ...,” 28 U.S.C. § 2254(d)
(emphases added) – and these terms do not lose their force because an intervening
evidentiary hearing is held in federal court. Indeed, ... 28 U.S.C. § 2254(e), does not
suggest that holding such a hearing has any impact whatsoever on the standard of
review governing habeas claims. Accordingly, a habeas claim, even if subject to a
federal evidentiary hearing, is still a “claim that was adjudicated on the merits in
State court proceedings,” 28 U.S.C. § 2254(d), and is subject to the highly
deferential standard of review established therein, id. Where, as here, the habeas
claim is brought under 28 U.S.C. § 2254(d)(1), a habeas court asks whether there
was “an unreasonable application of clearly established Federal law,” in light of all
the facts and circumstances – including whatever facts are discovered during a post-
conviction hearing in federal court subject to the requirements of 28 U.S.C. §
2254(e)(1).... Any new evidence uncovered in the federal proceeding is relevant
only insofar as it assists the habeas court in determining whether the state court
reached an unreasonable application of law. * * * ¶ Where, as here, a district court
has performed additional fact finding, the court must then ask whether the state
court’s decision “was  contrary to, or involved an unreasonable application of,
clearly established Federal law,” id., in light of any newly-discovered facts. It is
clear that federal courts are not being directed to construct and answer an
impossible subjunctive – what would the state court have decided had additional
information been available? Instead, we are directed to apply the same AEDPA
standard that would otherwise be in force, now in light of the new information that
has been obtained through a § 2254(e) hearing.

570 F.3d at 500-502.

114) Lopez v. Thurmer, 573 F.3d 484, 493 (7th Cir.), cert. denied, 558 U.S. 1057 (2009). Despite
finding that the state trial court had “unreasonably interpreted” governing Supreme Court decisions
during its handling of security in connection with a jury view, and that the state court of appeals
“applied the wrong methodology in deciding the [resulting] federal due process issue,” the Seventh
Circuit held that relief was unavailable under § 2254(d).  The court explained that “it is not the
[state] court’s methodology but its result that we review to determine whether its judgment was so
infirm as to require the issuance of the federal writ of habeas corpus.” The court went on to find that
the state court’s (defectively reasoned) decision was neither contrary to federal law nor unreasonable
and that, in any event, any error resulting from the security measures utilized during the jury view
– including surrounding petitioner with four fatigue-wearing SWAT team members carrying “‘M-16
type’ weapons” – was harmless under Brecht.

115) Hodge v. Haeberlin, 579 F.3d 627 (6th Cir. 2009), cert. denied sub nom. Hodge v. Parker, 559
U.S. 1075 (2010). In the course of affirming the denial of relief in this Kentucky capital case, the
Sixth Circuit panel majority discussed its approach to applying §2254(d) in two different
circumstances. First, with regard to the state court’s rejection of an ineffective assistance of counsel
claim without performing a “full Strickland analysis,” the majority stated: 

Because the state court did not articulate reasons for its decision, we conduct an
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independent review of Hodge’s claim; but we give deference to the state court’s
final outcome unless our independent analysis shows that the state decision was
contrary to, or an unreasonable application of, clearly established Supreme Court
precedent. 

579 F.3d at 641.
Later, as to ineffective assistance of counsel claims properly raised in state collateral review

but rejected on the ground that they related to issues already denied on direct review, the Sixth
Circuit majority explained:

[N]ot every ineffective assistance of counsel claim that the Kentucky Supreme
Court declined to address on the merits in this case warrants de novo review. In
some instances, the ineffective assistance of counsel claim relies on proof of an
element already resolved on direct review. In such instances, the Kentucky Supreme
Court’s refusal to hear the ineffective assistance claim was a straightforward
application of collateral estoppel. Where the Supreme Court of Kentucky declined
to consider an ineffective assistance claim because it had already resolved on direct
review an issue necessary to the claim, we defer to the state court’s earlier
resolution of the underlying issue unless the ultimate result is contrary to, or an
unreasonable application of, clearly established federal law.

579 F.3d at 643.

116) Fairchild v. Workman, 579 F.3d 1134, 1154-55 (10th Cir. 2009).  Before vacating the denial of
relief and remanding this Oklahoma capital case, the Tenth Circuit acknowledged then rejected the
Second Circuit’s holding in Wilson v. Mazzuca, 570 F.3d 490 (2nd Cir. 2009), that “where the state
court adjudicates a habeas claim on the merits, but the factual record properly before the federal
court includes additional evidence, the federal court may take that new evidence into consideration
in determining whether the state court decision was unreasonable.”. “With all respect,” the Tenth
Circuit observed, “that is not a logical reading of AEDPA.” The court continued: 

AEDPA explicitly provides that federal court review of the  reasonableness of the
state court's factual findings must be made “in light of the evidence presented in the
State court proceeding.” 28 U.S.C. § 2254(d) .... Evidence presented for the first
time in federal court is not relevant to whether the state court decision was
“contrary to, or involved an unreasonable application of, clearly established Federal
law.” 28 U.S.C. § 2254(d)(1). It is surely not “unreasonable” for the state court to
base its decision on the only facts that have been put before it. On the other hand,
if the new evidence is of such a character that the federal court is presented with a
substantially different issue, not decided by the state court, then no deference is due.
New evidence may produce a “new claim,” but it cannot render the state court’s
determination of the same claim unreasonable.

117) Libberton v. Ryan, 583 F.3d 1147, 1166 (9th Cir. 2009), cert. denied, 560 U.S. 979 (2010). Before
discussing the substance of petitioner’s ineffective assistance of counsel claim, the Ninth Circuit
noted that the state court decision denying relief was “unreasoned,” which required the federal court
to “‘independently review the record to determine whether the state court clearly erred in its
application of Supreme Court law.’” (quoting Pirtle v. Morgan, 313 F.3d 1160, 1167 (9th Cir.
2000)). The court further observed that “the state court did not have before it some of the evidence
that is now before us,” and that “[t]his new evidence, which Libberton diligently pursued but did not
discover while in state court, adds substantially to Libberton’s ineffectiveness arguments.”
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118) Gill v. Mecusker, 633 F.3d 1272 (11th Cir.), cert. denied sub nom. Gill v. Vaughan, 565 U.S. 1084
(2011).  In the course of affirming the denial of relief on petitioner’s Faretta v. California claim in
this Florida “capital sexual battery”case, the Eleventh Circuit reaffirmed its view that the state
court’s result, rather than the reasoning underlying that result, is the only relevant consideration
under § 2254(d).  Petitioner contended that the state trial court’s erroneous determinations
concerning his competence to represent himself and the validity of his purported waiver of his to
counsel, and that the federal district had erred in denying habeas relief using a rationale not relied
upon by the state courts.  After observing that “[t]he state trial court’s comments ... are not the object
of our inquiry,” and that the focus instead belonged on “the outcome of the state court proceedings,”
the Eleventh Circuit purported to assess the state appellate court’s summary affirmance of the denial
of relief under § 2254(d).  633 F.3d at 1288; see also id. at 1289 (characterizing the “precise issue
presented here” as “summary affirmance by a state appellate court of a trial court’s decision based
on potentially flawed reasoning”).  The court later added that Harrington v. Richter confirmed “that
the ‘precise question’ that must be answered under the AEDPA standard must focus on [the] state
court’s ultimate conclusion.” Id. at 1291; see also id. at 1292 (“Nothing in the language of AEDPA
required the district court to evaluate or rely upon the correctness [of] the state court’s process of
reasoning.”).  The court went on to examine the merits of petitioner’s claim and conclude, inter alia,
that petitioner’s request to represent himself “was equivocal and was not sufficient to invoke
Faretta.” Id. at 1296.

119) Jones v. Basinger, 635 F.3d 1030 (7th Cir. 2011). In granting relief on petitioner’s Confrontation
Clause claim in this Indiana quadruple felony murder case, the Seventh Circuit first determined that
petitioner had “met his threshold burden to show a violation of his constitutional rights,” 635 F.3d
at 1043 (citing 28 U.S.C. § 2254(a)), and then assessed the availability of relief under § 2254(d). 
See 635 F.3d at 1043-44.

120) Haney v. Adams, 641 F.3d 1168 (9th Cir.), cert. denied, 565 U.S. 1232 (2011).  In this California
“aggravated mayhem, torture, assault and criminal threats” case, the Ninth Circuit noted that the state
habeas court’s denial of relief on petitioner’s Batson claim was not accompanied by a reasoned
opinion, and that this necessitated “‘an independent review of the record to ascertain whether the
state court decision was objectively unreasonable.’” Id. at 1171 (quoting Pinholster v. Ayers, 590
F.3d 651, 663 (9th Cir. 2009) (en banc), rev’d on other grounds sub nom. Cullen v. Pinholster, 563
U.S. 170 (2011)).  “This,” the court went on to explain, “is not de novo review of the constitutional
issue, but only a means to determine whether the ‘state court decision is objectively unreasonable.’ 
Therefore, for this appeal, Haney must show that ‘there was no reasonable basis’ for the state court’s
ruling.’” Id. (quoting Pinholster, 563 U.S. at 188).

121) DeCastro v. Branker, 642 F.3d 442 (4th Cir.), cert. denied, 565 U.S. 1081 (2011).  In a footnote
to its opinion affirming the denial of relief in this North Carolina capital case, the Fourth Circuit
rejected petitioner’s efforts to “cast a shadow over” the state post-conviction court’s order by
emphasizing that it had been written by counsel for the respondent:  “In Harrington [v. Richter, 562
U.S. 86 (2011)], the Supreme Court made clear that a state court need not even issue an opinion
explaining its denial of habeas relief. ... We therefore decline Petitioner’s invitation to look behind
the state court order to consider how it was drafted.”  642 F.3d at 457 n.2.

122) Sussman v. Jenkins, 642 F.3d 532 (7th Cir.), cert. dismissed, 564 U.S. 1063 (2011).  In an order
denying the state’s motion to stay the mandate of the Seventh Circuit’s recent decision granting
relief, Judge Ripple considered and rejected contentions that the panel’s analysis was inconsistent
with recent Supreme Court decisions.  First, the state argued that the panel’s refusal to apply §
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2254(d) to the deficient performance prong of petitioner’s ineffective assistance of counsel claim
was at odds with Harrington v. Richter, 562 U.S. 86 (2011), in which the Supreme Court assumed
that the state court’s unexplained denial of relief had encompassed both elements of the Strickland
test.  Judge Ripple disagreed:

There are several reasons why this passage from Harrington is inapplicable to the
present case. First, Harrington addresses the situation in which a state-court
decision “is unaccompanied by an explanation.”  Here, the state appellate court
issued an opinion and wrote:  “We do not address whether counsel’s performance
was deficient because we conclude that, even assuming deficient performance,
Sussman cannot show prejudice.” R.5, Ex. B at 2. Seeking to invoke Harrington,
the State asks that we treat this statement as a holding devoid of explanation that
Mr. Sussman had failed to establish substandard performance. Clearly, however, the
state court cannot both assume deficient performance and hold that counsel’s
performance was not deficient. Second, the Supreme Court in Harrington did not
disturb its approach in Wiggins v. Smith, 539 U.S. 510 (2003). In Wiggins, the Court
reviewed a state-court’s determination of a Strickland issue. The state court had
resolved the performance prong of the Strickland test against the petitioner and,
therefore, had not addressed the prejudice prong. In evaluating the prejudice prong
..., the Court stated: “In this case, our review is not circumscribed by a state court
conclusion with respect to prejudice, as neither of the state courts below reached
this prong of the Strickland analysis.” Id. at 534. As I have noted earlier,
Harrington did not address such a situation and, therefore, left Wiggins intact. We
certainly cannot assume that the Court overruled sub silentio its holding in Wiggins
– a precedent so important to the daily work of the lower federal courts.

642 F.3d at 534.
Judge Ripple then examined and rejected the state’s argument that, in light of Premo v.

Moore, 562 U.S. 115 (2011), the panel “exceeded the bounds of [its] review by evaluating, and
disagreeing with, the rationale employed by the state court’s rejection of Mr. Sussman’s claim that
he was prejudiced by his counsel’s failure.” Id. After pointing out that petitioner’s ineffective
assistance of counsel claim involved circumstances very different from those at issue in Premo –
including a clear state court error concerning the scope of petitioner’s Confrontation Clause rights
– Judge Ripple concluded that “[n]othing  in Premo suggests that, when a state court makes an error
of federal constitutional law that necessarily affects its Strickland calculus, a federal court should
ignore that error in evaluating the reasonableness of the state-court action.” Id. at 535-36.

123) Frazier v. Bouchard, 661 F.3d 519 (11th Cir. 2011), cert. denied sub nom. Frazier v. Thomas, 568
U.S. 833 (2012).  Having determined that the state courts’ dismissal of petitioner’s ineffective
assistance of counsel claim for non-compliance with Alabama Rule of Criminal Procedure 32.6(b)’s
“specificity” requirement constituted an adjudication of the merits to which § 2254(d) applied, the
court proceeded to deny relief in this Alabama capital case. After noting that Cullen v. Pinholster,
563 U.S. 170 (2011), prevented consideration of additional evidence taken by the federal district
court, and observing that, “[i]n his [state court] petition, Frazier presented extensive evidence in
support of the relevant claim,” the Eleventh Circuit held that petitioner could not win on the merits. 
661 F.3d at 528.  With regard to deficient performance, the court observed that, “[i]f Frazier’s
allegations concerning counsel’s performance are true – an assumption we must indulge because the
state trial judge conducted no evidentiary hearing to evaluate the strength of Frazier’s claims – there
is support for Frazier’s argument that his attorneys failed to satisfy Strickland’'s performance prong.”
Id. at 531.  The court went on to find, however, that “Frazier cannot make the requisite showing of
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prejudice ....”  Id. at 532. 
Emphasizing the role of § 2254(d), the court framed the relevant question as “whether the

[CCA’s] determination that [the] petition failed to sufficiently plead such facts – in light of
Alabama’s fact pleading post-conviction regime – was ‘contrary to, or involved an unreasonable
application of, clearly established Federal law.’” 661 F.3d at 532 (quoting 28 U.S.C. § 2254(d)(1)). 
From there, the court explained that a “principled re-weighing of aggravating and mitigating
circumstances,” id., under Strickland required an assessment of the additional evidence that would
have been available to both petitioner and the prosecution at a new penalty trial:

Significantly, though, in this imagined second sentencing hearing we must conduct,
the prosecution would not be limited to the sole aggravating circumstance it
previously presented. In addition to that circumstance, the prosecution could present
– and could have presented at Frazier’s original sentencing hearing, but did not do
so for reasons unknown to this court – evidence of Frazier’s storied violent criminal
history. * * * Given the availability of an additional, highly prejudicial aggravating
circumstance, we simply cannot say that, but for the failure of Frazier’s counsel to
investigate and present additional mitigating evidence to the sentencing jury, “there
is a reasonable probability that ... the result of the proceeding would have been
different.” * * * Bearing in mind the “doubly” deferential nature of Strickland
review under AEDPA, we cannot hold that Frazier has made the requisite showing
of prejudice. We must therefore deny the writ.

661 F.3d at 533.

124) Gonzalez v. Wong, 667 F.3d 965 (9th Cir. 2011), cert. denied sub nom. Gonzalez v. Chappell, 568
U.S. 928 (2012).  Before affirming the denial of relief on other claims in this California capital case,
a majority of the Ninth Circuit panel responded to the discovery of additional information supporting
petitioner’s Brady v. Maryland claim by remanding the case to the district court, and directing that
it be stayed and held in abeyance to permit presentation of the additional evidence to a state court. 
Petitioner was convicted and sentenced to death for shooting a police officer during a raid of
petitioner’s home.  In making its case at trial, the prosecution relied, in part, on the testimony of a
jailhouse informant who claimed petitioner had made certain material admissions. In a request for
state habeas relief submitted to the California Supreme Court, petitioner contended, among other
things, that the prosecution had failed to disclose the full extent of the informant’s criminal history
and cooperation in other cases.  He also sought discovery of additional information about the
informant, but the state supreme court overturned an order, entered by a lower court, granting that
request, and denied relief.  Later, through discovery authorized by the federal habeas court, petitioner
acquired six prison psychological reports concerning the informant, which “indicated that [he] had
a severe personality disorder, was mentally unstable, possibly schizophrenic, and had repeatedly lied
and faked attempting suicide in order to obtain transfers to other facilities.” 667 F.3d at 676.  Despite
this new information, the district court refused to grant an evidentiary hearing and denied the Brady
claim for lack of materiality.

Writing for the Ninth Circuit majority, Judge Clifton took note of the principles emphasized
in Cullen v. Pinholster, 563 U.S. 170 (2011), that § 2254(d) analysis must be confined to the record
that was before the state court, and that “the state courts are to bear primary responsibility for
adjudicating habeas claims brought by state prisoners.”  667 F.3d at 978.  Responding to petitioner’s
contention that the newly discovered impeachment information gave rise to a “new claim,” such that
§ 2254(d) was inapplicable, Judge Clifton observed that this “suggestion ... inherently invites
questions regarding exhaustion.”  Id. at 979.  After acknowledging that the new information could
not presently be considered by a federal court, the majority added:
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That does not mean that we can or should disregard the new evidence, however. We
cannot fault Gonzales for a lack of diligence with respect to the withheld reports.
Responsibility for the late appearance of those documents lies with the state.
Despite discovery requests by Gonzale’'s trial counsel and the inherent obligation
of the prosecutor to turn over exculpatory material, these reports were withheld.
Gonzales made further discovery requests while pursuing post-conviction relief in
state court, but the California Supreme Court granted the State’s request to set aside
the trial court’s order permitting the discovery. That court did so while expressing
its expectation that prosecutors would voluntarily and promptly turn over any such
evidence, but that expectation was not fulfilled. For us simply to ignore the
materials that did not emerge until the federal habeas proceedings would be to
reward the prosecutor for withholding them.

667 F.3d at 979-80.
Following “the suggestion offered by Justice Breyer in his concurring opinion in

Pinholster,” the Ninth Circuit majority invoked the “stay and abey process” authorized in Rhines v.
Weber, 544 U.S. 269 (2005), to provide petitioner with an opportunity to present his new evidence
to the state court:

Gonzales had good cause for not presenting the new evidence to the state court, has
not engaged in intentional dilatory litigation tactics, and, as is explained below, has
a potentially meritorious claim.  ¶  This course provides the state court with the first
opportunity to resolve this claim. It also protects Gonzales’s interest in obtaining
federal review of his claim. 

667 F.3d at 980.  The majority went on to support this conclusion with a detailed discussion of the
ways in which “a reasonable state court could” view the previously withheld information as
warranting a grant of relief under Brady.  See id. at 982-86.

Judge William Fletcher wrote separately to explain that although he concurred in the
decision to remand for stay and abeyance, he also believed that the Ninth Circuit had “the authority,
in the circumstances of this case, consistent with the ... Pinholster, ... to decide petitioner’s Brady
claim ... without first seeking the view of the California courts,” and would have preferred “to
exercise that authority.”  667 F.3d at 999.

Judge O’Scannlain  also wrote separately, dissenting from the decision to stay the Brady
claim on the ground that “[t]he test the lead opinion crafts directly conflicts with [Pinholster’s]
holding that ‘evidence introduced in federal court has no bearing’ on claims that have been
adjudicated on the merits before a state court.”  667 F.3d at 1017.

125) Salts v. Epps, 676 F.3d 468, 479-80 (5th Cir. 2012).  Responding to the dissenting opinion by Chief
Judge Edith Jones, the Fifth Circuit panel majority refused to read Neal v. Puckett, 286 F.3d 230 (5th
Cir. 2002) (en banc), as requiring it to “ignore the state appeals court’s application of law contrary
to Supreme Court precedent, ... presume the state appeals court identified and applied Holloway [v.
Arkansas, 435 U.S. 475 (1978),] [and] ... determine whether it can imagine any possible reasonable
analysis of that precedent that could support the state appeals court’s decision.”  After observing that
the dissent’s approach “would run afoul of” Supreme Court precedent, and “would ignore the text
of AEDPA,” which lists the “contrary to” and “unreasonable application of” clauses in the
disjunctive, the majority declared that “[t]he Saltses have shown that the state appeals court’s
decision was ‘contrary to’ clearly established Federal law. That is sufficient to remove §
2254(d)(1)’s bar to relief. They need not also show that the state appeals court’s decision involved
an ‘unreasonable application’ of such law.”
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126) Price v. Allen, 679 F.3d 1315 (11th Cir. 2012) (per curiam) (amended opinion), cert. denied sub
nom. Price v. Thomas, 568 U.S. 1212 (2013).  Affirming the denial of relief in this Alabama capital
case, the Eleventh Circuit reviewed the Alabama Court of Criminal Appeals’ rejection of petitioner’s
penalty phase ineffective assistance of trial counsel claim without a hearing, and held that, in light
of the undeveloped allegations that were before the state court, its decision was not unreasonable
within the meaning of § 2254(d). While the state court petition included “allegations regarding the
evidence that his friends, family members and school records would have revealed,” the Eleventh
Circuit found them “too general and conclusory to be able say that there is a reasonable probability
that this evidence would have changed the outcome of Price’s sentencing.” 679 F.3d at 1325. 
Additionally, although the Eleventh Circuit acknowledged petitioner’s contention that “his family
members would have testified to more specific instances of abuse ...,” it faulted him for failing to
“give any indication of their nature or number such that we could say a jury that learned about these
instances would have recommended a life sentence.”  Id.  Finally, in footnote 9, the court observed
that:

[T]his would be a different case if Price had alleged facts showing that the
undiscovered instances of abuse he suffered were more severe or pervasive than [the
trial] testimony suggested or had he alleged what specifically a mental health expert
would have said about his mental status [in support of a related ineffective
assistance of counsel claim]. ... While we recognize that Price was not required to
allege facts in his petition that would have been equivalent to the type of proof that
one would expect in an evidentiary hearing, because our review of the state court’s
resolution of his Strickland claim is limited to the record before the state court, see
[Cullen v.] Pinholster, 563 U.S. 170 (2011)], we are bound to review the merits of
his claim given the allegations in his Rule 32 Petition, because the state court ruled
on his claim without the benefit of an evidentiary hearing.

679 F.3d at 1326 n.9. 

127) Mosley v. Atchison, 689 F.3d 838 (7th Cir. 2012).  Although it agreed with the district court’s
determination that the Illinois Appellate Court’s denial of petitioner’s ineffective assistance of
counsel claim was defective under § 2254(d), the Seventh Circuit vacated the grant of relief in this
murder/arson case and remanded for factual findings necessary to determine petitioner’s entitlement
to relief under § 2254(a).  The state’s theory at petitioner’s bench trial was that he directed two
young gang members to set fire to an apartment building which was home to a rival drug dealer.  In
support of that theory, the state presented testimony from the drug dealer and her friend, who
claimed to have heard petitioner as he stood below the drug dealer’s apartment window and yelled
words of encouragement to the arsonists.  Defense counsel called one witness, who appeared
confused at times but indicated that petitioner had been with a large group across the street from the
apartment building when the fire broke out, and had not shouted anything to any would-be arsonists. 
In finding petitioner guilty, the trial judge made and relied upon specific findings accepting the
prosecution’s claims about petitioner’s location and statements at the time of the fire.  Petitioner later
sought state post-conviction relief on the ground that trial counsel was ineffective for failing to call
two witnesses, both of whom provided affidavits placing petitioner with the group across the street,
denying that he had yelled anything to the arsonists, and adding that he was among a group who
rushed to the scene of the fire and helped rescue residents.  Both witnesses also explained that they
had approached trial counsel and offered to testify, had been told by counsel that they would be
called, and had been present in the courtroom during the trial.  The state post-conviction court
summarily denied relief, and the Illinois Appellate Court affirmed.  Petitioner then sought federal
habeas relief on the same claim.  The district court held an evidentiary hearing, but was persuaded
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by the state to ignore the evidence developed at the hearing pursuant to the then-recent decision in
Cullen v. Pinholster, 563 U.S. 170 (2011).  Proceeding only on the state court record, the district
court held that petitioner had satisfied § 2254(d), and granted relief without making any findings on
the evidence taken at the federal hearing. 

The Seventh Circuit agreed with the district court’s resolution of the § 2254(d) issues, but
emphasized that Pinholster did not prohibit consideration of the evidence from the federal hearing
“in deciding whether Mosley’s conviction was actually unconstitutional.”  689 F.3d at 842.  The
court explained:

The district court read Pinholster too broadly. Pinholster limits a district court to
consideration of the state record in deciding under § 2254(d)(1) whether a state
court’s decision was “contrary to, or involved an unreasonable application of,
clearly established Federal law....” Where a district court properly finds that a state
court’s decision was contrary to or involved an unreasonable application of clearly
established federal law, it must still answer the question underlying § 2254(a):
whether a petitioner is actually “in custody in violation of the Constitution or laws
or treaties of the United States.” Pinholster does not confine a district court’s
decision on that ultimate question under § 2254(a) to a limited state court record.
A state court’s mistake in summarily rejecting a petition, i.e., without fully
evaluating conflicting evidence on disputed factual issues, does not necessarily
mean the petitioner is ultimately entitled to relief.

689 F.3d at 842.  
After additional discussion of the defects in the state appellate court’s decision, the Seventh

Circuit moved on to the “separate question” – posed by § 2254(a) – whether petitioner was actually
in custody in violation of the Constitution.  689 F.3d at 853.  The court observed that, “[w]here a
state court considered conflicting evidence and made factual findings, a district court may be able
to decide the § 2254(a) question based on its analysis of the state court’s decision under § 2254(d),”
but then made clear that “[w]hat happened here was very different.”  Id. The court went on to explain
that, as contemplated in Justice Breyer’s concurring opinion in Pinholster, the district court had
heard conflicting evidence concerning the accounts of the missing witnesses, and that the existence
of such a record led to “Justice Breyer’s final and most basic question: are the facts alleged in the
affidavits indeed true?”  Id. at 854.  Declining to answer that question in the first instance, the
Seventh Circuit remanded the case to the district court “to consider the evidence presented in the
evidentiary hearing, to hold a new hearing, or both.” Id. 

128) Lewis v. Thaler, 701 F.3d 783 (5th Cir. 2012), cert. denied, 569 U.S. 910 (2013).  In the course of
affirming the denial of petitioner’s Atkins v. Virginia claim in this Texas capital case, the Fifth
Circuit panel acknowledged the tension between Dowthitt v. Johnson, 230 F.3d 733 (5th Cir. 2000),
and Cullen v. Pinholster, 563 U.S. 170 (2011), then “explicitly reject[ed] Dowthitt’s holding that
where new affidavits supplement rather than fundamentally alter a state court claim, they may be
admissible for review of a habeas claim under § 2254(d).”  701 F.3d at 791.

129) Moore v. Mitchell, 708 F.3d 760 (6th Cir.), cert. denied, 571 U.S. 1077 (2013).  Before reversing
the grant of penalty phase relief in this Ohio capital case, a majority of the Sixth Circuit panel
determined that, pursuant to the rule of Cullen v. Pinholster, a federal habeas court is not permitted
to consider new information that was not before the state court, even where that new information is
added to the federal court record by joint motion of the parties.  See 708 F.3d at 780. In reaching this
conclusion, the majority observed, inter alia, that AEDPA’s “restrictions have all the hallmarks of
a jurisdictional limitation on the power of the federal courts themselves,” id. at 781, and that, “[e]ven
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if AEDPA were not jurisdictional, ... it is well established that parties may not stipulate to a standard
of review,” id. at 782.  [Editor’s note:  During its discussion of petitioner’s argument for
consideration of the new evidence, the Sixth Circuit majority also made several statements implying
that a prisoner’s satisfaction of § 2254(d) is not enough to authorize federal court review of
information that was not before the state courts.  See, e.g., 708 F.3d at 780 (“According to the Court
[in Pinholster], [§ 2254(e)(2)], which address[es] when a petitioner is entitled to an evidentiary
hearing, [is] limited to cases where the underlying claim on habeas was not adjudicated on the merits
by the state court.”); id. at 783 n.7 (“Moore argues that, even if Pinholster bans considering new
evidence to initially weigh a state court’s resolution of a claim, once this court finds that resolution
wanting, it may then consider the new evidence. But even assuming the correctness of his argument
....”). As Pinholster itself makes quite clear, however, the Supreme Court’s insistence that a federal
court confine its review to the record that was before the state court extends only to the § 2254(d)
portion of the analysis; once § 2254(d) has been satisfied, the availability and utility of additional
evidence is governed by the usual pre-Pinholster rules, e.g., Townsend v. Sain, § 2254(e)(2), etc.]

130) Brady v. Pfister, 711 F.3d 818 (7th Cir. 2013).  Before affirming the denial of relief in this Illinois
murder case, the Seventh Circuit considered and rejected the state’s contention that it “should
actively disregard the [unreasonable] explanation the [state] appellate court gave [for denying relief]
and instead either invent a chain of reasoning under which the state court’s conclusion can be
reconciled with established federal law as determined by the Supreme Court or at least look back to
the record before the trial court and see if the result can be supported that way.” 711 F.3d at 824. 
After a discussion of Harrington v. Richter, 562 U.S. 86 (2011), and Johnson v. Williams, 133 S.Ct.
1088 (2013), the Seventh Circuit determined that “Williams ... confirms the fact that the state court’s
reasoning continues to be relevant wherever it has given an explanation, notwithstanding the holding
in Richter.”  Id. at 825-26. The court went on to observe that, “[u]nder Johnson v. Williams and
Richter, it is clear that a bad reason does not necessarily mean that the ultimate result was an
unreasonable application of established doctrine,” and that, “[i]f a state court’s rationale does not
pass muster under the Williams v. Taylor standard for Section 2254(d)(1) cases, the only
consequence is that further inquiry is necessary.” Id. at 827.  Finally, after conducting what appeared
to be a de novo review of whether petitioner had shown prejudice resulting from trial counsel’s
deficient performance, the court concluded that his ineffective assistance of counsel claim failed on
its merits.

131) Jamerson v. Runnels, 713 F.3d 1218 (9th Cir. 2013), cert. denied, 571 U.S. 1206  (2014).  Before
reversing the grant of relief on petitioner’s Batson v. Kentucky claim in this California receipt of
stolen property case, the Ninth Circuit examined the “threshold matter” of whether consideration of
DMV photographs, submitted during the federal proceedings “to show the race of each venire
member,” was barred by Cullen v. Pinholster, 563 U.S. 170 (2011), and held that it was not. 713
F.3d at 1226.  The court explained:

Pinholster’s concerns are not implicated here. The driver’s license photographs
depicting the racial composition of Jamerson’s jury venire do not constitute new
evidence of which the state courts were completely unaware when deciding his
Batson/Wheeler claims. Instead, these photographs reconstruct physical attributes
that were visible to the state court that originally ruled on Jamerson’s [claims]. They
represent a part of the set of facts that the state court evaluated when concluding
that the prosecutor had genuine, race-neutral reasons for striking each juror.

713 F.3d at 1226-27 (footnote omitted).  Having set out this “common sense” conclusion, the Ninth
Circuit went on to reject the state’s effort “to obscure” the issue by emphasizing that although the
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trial court had been aware of the jurors’ races, the “state appellate court, which issued the last
reasoned opinion in this case,” had not.  After observing that “nothing in Pinholster inherently limits
this court’s review to evidence that the state appellate court – as opposed to the state trial court –
considered,” id. at 1227, the court added that acceptance of the state’s position would undermine a
federal habeas court’s ability to adhere to Miller-El v. Dretke, 545 U.S. 231, 241 (2005): 

[I]f we were to conclude otherwise, we would have to read Pinholster’s evidentiary
holding as implicitly overruling the substantive Batson requirements set forth in
Miller–El II. For if Pinholster bars consideration of the photographs, examination
of the state court’s disposition of Jamerson’s Batson claim – and, in particular, our
ability to perform a comparative analysis [in the first instance] – will be virtually
impossible. We do not believe that the Supreme Court had this consequence in mind
when it decided Pinholster. Therefore, we hold that Pinholster allows us to consider
photographs that show the racial composition of a jury venire to the extent that
those photographs merely reconstruct facts visible to the state trial court that ruled
on the petitioner’s Batson challenge.

713 F.3d at 1227.

132) Higgins v. Cain, 720 F.3d 255 (5th Cir.), cert. denied, 571 U.S. 1076 (2013).  Before affirming the
denial of relief in this Louisiana second degree murder case, the Fifth Circuit held that Cullen v.
Pinholster, 563 U.S. 170 (2011), did not preclude consideration of a voir dire transcript relevant to
the Batson v. Kentucky issue underlying petitioner’s ineffective assistance of appellate counsel claim
even though that transcript (despite petitioner’s diligent efforts) had not been before the state post-
conviction court that originally decided the claim.  Expressing its agreement with  Jamerson v.
Runnels, 713 F.3d 1218, 1227 (9th Cir. 2013), the Fifth Circuit found that “consideration  of the voir
dire transcript is not barred by Pinholster, because the transcript is not ‘new evidence’ ....” 720 F.3d
at 262.  Instead, the court explained, the “transcript reconstructs testimony actually presented to the
state court that originally ruled on Higgins’s Batson motion and ‘represent[s] a part of the set of facts
that the state court evaluated ....’” Id. at 262-63 (quoting Jamerson, 713 F.3d at 1226-27); see also
id. at 263 (quoting Jamerson, 713 F.3d at 1230) (“Therefore, Pinholster allows us to consider the
voir dire transcript to the extent that it ‘merely reconstruct[s] facts [known] to the state trial court
that ruled on the petitioner’s Batson challenge.’”).

133) Quintana v. Chandler, 723 F.3d 849 (7th Cir. 2013), cert. denied, 571 U.S. 1212 (2014).  Before
affirming the denial of relief in this Illinois kidnapping and sexual assault case, the Seventh Circuit
observed that a petitioner’s satisfaction of § 2254(d) authorizes both plenary review under § 2254(a)
and consideration of information beyond the state court record:

Although a state court decision that stems from an unreasonable application of
federal law will usually meet § 2254(a)’s requirement that the petitioner’s custody
be in “violation of the Constitution,” this court will engage in de novo review after
a finding of unreasonableness to answer the § 2254(a) question as if the state court
never reached the merits. At that point, a federal court can benefit from an
evidentiary hearing under § 2254(e).

723 F.3d at 852; see also id. at 855 (“But if, on the basis of the record before the state court, we were
to determine that the state court’s decision is unreasonable, we would no longer defer to the state
court and would move on to conduct de novo review with the benefit of evidentiary hearings under
§ 2254(e).”).

134) Allen v. Parker, 542 Fed.Appx. 435 (6th Cir. 2013) (unpublished), cert. denied sub nom. Allen
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v. Stewart, 134 S.Ct. 977 (2014).  Before affirming the denial of relief on the ground that the Blakely
v. Washington, 542 U.S. 296 (2004), violation in this Tennessee exploitation of a minor case was
harmless, the Sixth Circuit panel examined whether it could accept the state’s concession that
petitioner’s sentence violated Blakely and was contrary to clearly established federal law.  The
nature and scope of the concession were important.  While petitioner asserted (and the state
conceded) a Blakely error, his claim was much stronger when assessed under Cunningham v.
California, 546 U.S. 1169 (2006), which – in contrast to Blakely – indisputably applied to the
Tennessee scheme under which petitioner was sentenced.  Because Cunningham was decided after
the state court decision affirming petitioner’s sentence, however, Greene v. Fisher, 565 U.S. 34
(2011), rendered it off limits as a source of “clearly established federal law” for a § 2254(d)(1)
analysis in this case.  The Sixth Circuit therefore emphasized that the state had conceded the
existence of Blakely error, not Cunningham error, and that distinction became significant to the
determination of whether the concession could be accepted.

Relying on the analysis illustrated in Gonzales v. Thaler, 565 U.S. 134 (2012), the Sixth
Circuit first determined that “[t]he drafters of AEDPA knew how to use jurisdictional language, yet
they omitted it from the text of § 2254(d)(1).  Section 2254(d)(1) is therefore nonjurisdictional.”  542
Fed.Appx. at 440.  However, the court went on to classify § 2254(d)(1) as “mandatory” (though not
jurisdictional), and offered the following discussion of the susceptibility of such provisions to waiver
or forfeiture:

Some mandatory provisions, such as AEDPA’s one-year statute of limitation, are
subject to deliberate abandonment by the state.  Others, such as the deferential
standard of review under § 2254(d)(1), may not be forfeited or waived.  We recently
held the evidentiary restrict[ion]s of Pinholster are similarly unwaivable. ¶  There
is a substantial difference between the first of these examples and the last two.
Statutes of limitation are an affirmative defense to a cause of action. Standards of
substantive and evidentiary review define the action itself. We have forbidden
litigants from agreeing to case-specific substantive and evidentiary standards in
habeas cases, because allowing them to do so would frustrate Congress’s intent to
limit the scope of federal review of state criminal proceedings. Conceding a defense
to a claim under § 2254(d) does not raise the same concerns. Rather than agreeing
to relief under a completely different set of rules than those established by
Congress, concession of a defense simply manifests accord with the petitioner’s
argument for relief under the established § 2254(d) standard.

542 Fed.Appx. at 440-41 (citations omitted). The Sixth Circuit then determined that “[t]he type of
concession made here” – that petitioner’s sentence violated Blakely despite its imposition at a time
when there was widespread disagreement (later resolved by Cunningham) over whether Blakely
applied in Tennessee – “is the type of concession that the state may make as master of its own case.” 
Id. at 441.  The court explained:

Waiver of an argument against the merits of a claim for relief under § 2254(d)(1)
is quite different from an attempt to waive the deferential standard of paragraph
(d)(1) itself or the backward-looking evidentiary restrictions explicated in
Pinholster.  Rather, the concession here is more analogous to an intentional
abandonment of an affirmative defense. In both instances, the state waives an
argument that, under the established rules of § 2254(d), would have defeated the
petitioner’s claim for relief. Such a waiver does not ask us to grant relief beyond the
confines of our jurisdiction, nor does it ask us to ignore a mandatory facet of
AEDPA. ¶ If the State of Tennessee wishes to confess to a violation of clearly
established federal law, it is free to do so. We may not ignore the state’s explicit and
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unequivocal waiver. 
542 Fed.Appx. at 441; see also id. at 441 n.2 (emphasizing that, in light of state’s concession of
Blakely, rather than Cunningham, error, “this is not an attempt to waive the backward-looking legal
restrictions of Greene v. Fisher, which forecloses our consideration of Cunningham. Were this the
case, the outcome might be quite different.”).

135) Charles v. Stephens, 736 F.3d 380 (5th Cir. 2013) (per curiam), cert. denied, 135 S.Ct. 52 (2014). 
In the course of affirming the denial of relief in this Texas capital case, the Fifth Circuit panel
remarked as follows in response to petitioner’s contention § 2254(d) requires an examination of a
state court’s rationale for denying relief:

... Charles challenges the method we use in adjudicating habeas appeals, arguing
that Supreme Court precedent requires “scrutinizing state court reasoning,” which
is inconsistent with our precedent. ...  Because, absent an intervening change in the
law, one panel of this court may not overrule or disregard another panel’s decision,
we are bound by [prior panel decisions], which follow our prior en banc precedent
in Neal [v. Puckett, 286 F.3d 230, 246 (5th Cir.2002) (en banc)].  Therefore, we
cannot alter the way we apply AEDPA deference as Charles argues. ... Moreover,
even if we were at liberty to evaluate Charles’s argument anew, it would fail in light
[of] the text of § 2254(d) and Supreme Court precedent.

736 F.3d at 388 n.4 (citing § 2254(d)(1) and Schriro v. Landrigan, 550 U.S. 465, 473 (2007)).

136) Murray v. Schriro, 745 F.3d 984, 1006 (9th Cir. 2014).  In the course of affirming the denial of
relief in this Arizona capital case, the Ninth Circuit explained that, “[b]ecause the Arizona Supreme
Court’s decision did not provide the reasoning underlying its decision [to deny petitioner’s] Batson
[claim], we must look through the Arizona Supreme Court’s decision to the state trial court’s
decision as the reasoned decision [on that claim].”   By selecting this approach, the court avoided
a speculative inquiry into the reasons that might have supported the state supreme court’s
unexplained decision, and concentrated instead on evaluating the reasoned decision of the trial court.

137) Frost v. Pryor, 749 F.3d 1212, 1229 (10th Cir. 2014).  After characterizing the issue as “close,” a
majority of the Tenth Circuit panel offered the following remarks concerning its decision to affirm
the denial of relief in this Kansas child sexual assault case:

We may be inclined to agree with Mr. Frost and our dissenting colleague if our
review were de novo. We also might be more inclined to side with Mr. Frost if the
test were whether the [state court]’s analysis alone was unreasonable.  For example,
the [state court]’s description of the evidence against Mr. Frost as “overwhelming,”
and its disbelief that the medical records “could have any likelihood of changing the
result at trial,” (emphasis added), were both overstatements.  ¶  But the critical
question is whether the [state court]’s conclusion was itself unreasonable.  ¶ 
Although we may disagree with the state court’s conclusion, we cannot say Mr.
Frost has shown “there is no possibility fairminded jurists could disagree” over the
correctness of its decision.  That is the very narrow space that AEDPA and the
Supreme Court have left us. We are therefore constrained to affirm.

(citations and footnote omitted).

138) Peterson v. Douma, 751 F.3d 524 (7th Cir. 2014), cert. denied, 135 S.Ct. 992 (2015).  During its
discussion of petitioner’s ineffective assistance of counsel claim, the Seventh Circuit found that the
state court had misapplied Strickland by allowing its determination that petitioner could not show
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prejudice to “rest solely on the trial judge’s say-so.” 751 F.3d at 532.  The court then explained,
however, that this specific and identifiable deviation from clearly established federal law was
insufficient to satisfy § 2254(d):

Despite the state court’s mistaken reasoning, our role in this appeal is limited to
asking “whether reasonable jurists could disagree with the state court's conclusion,
not whether they could disagree over its reasoning. ” McNary v. Lemke, 708 F.3d
905, 920 (7th Cir.2013); see also Harrington v. Richter, 562 U.S. 86, 105 (2011)
(“The question is whether there is any reasonable argument that counsel satisfied
Strickland’s deferential standard.”). Under this standard, we cannot say that the
state court reached an unreasonable conclusion in applying Strickland to the facts
of this case.

751 F.3d at 532.  

139) Avila v. Richardson, 751 F.3d 534 (7th Cir. 2014).  The Seventh Circuit reversed the denial of
relief in this Wisconsin child sexual abuse case and remanded for an evidentiary hearing on
petitioner’s claim that trial counsel was ineffective for providing materially erroneous advice about
the sentence he would receive after a guilty plea.  When petitioner presented that claim to the state
courts, it was rejected on the ground that, “by pleading guilty, [he] had waived any challenge to his
counsel’s performance.” 751 F.3d at 535.  After calling that decision “flatly contrary to” and
incapable of being “reconciled with” Hill v. Lockhart, 474 U.S. 52 (1985), id., the Seventh Circuit
declined the state’s request to “overlook the state court’s erroneous statement” and instead read its
opinion as having “implicitly applied the correct rule ...,” id. at 537.  The court then remarked as
follows concerning the consequences of a state court’s decision to explain its reasoning:

A peculiarity of habeas corpus jurisprudence is that if the state court had simply
denied Avila’s claim without explanation, we would be required to assume that the
court had applied Strickland, and we could grant relief only if the petitioner proved
the negative by showing there was no reasonable basis for the result reached by the
state court. See Harrington v. Richter, 562 U.S. 86, 98 (2011); cf. Early v. Packer,
537 U.S. 3, 8 (2002) (state court need not cite or even know Supreme Court cases
so long as “neither the reasoning nor the result” of its decision contradicts them).
But here the state appellate court did explain its reasoning. Because that reasoning
contradicted clearly established federal law as determined by the Supreme Court,
§ 2254(d) is not a barrier to relief.

751 F.3d at 537. After further determining that the record, through no fault of petitioner’s, was
inadequate to permit informed resolution of the merits of his claim, and that his allegations, if
proved, would entitle him to relief, the Seventh Circuit remanded the case for an evidentiary hearing. 
Id. at 537-38. 

140) Wallace v. Sexton, 570 Fed.Appx. 443 (6th Cir. 2014) (unpublished).  In the course of affirming
the denial of relief in this Tennessee second degree murder case, the Sixth Circuit observed that
although it was “not convinced that the state court reasonably applied Supreme Court precedent” in
denying petitioner’s claim, the § 2254(d) analysis was “not limited to considering only the state
court’s articulated reasons for its decision; rather, ‘the habeas petitioner’s burden ... must be met by
showing there was no reasonable basis for the state court to deny relief.’” 570 Fed.Appx. at 457
(quoting Harrington v. Richter, 562 U.S. 86 (2011)).  The court went on to explain that, because
“there was a reasonable basis for the state court to deny relief” – albeit one the state court itself did
not articulate – federal habeas relief could not be granted. Id.
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141) Davis v. Carpenter, 798 F. 3d 468 (6th Cir. 2015), cert. denied, 136 S.Ct. 1466 (2016).  In the
course of affirming the denial of relief in this Tennessee non-capital murder case, the Sixth Circuit
made the following observations in response to petitioner’s contention that defects in the state
court’s reasoned opinion were relevant to the § 2254(d) analysis:

Finally, Davis contends the state courts “totally disregarded” [a witness’] testimony
that [trial counsel] could have found an expert. The implication, Davis seems to
suggest, is that we should give the state-court decision less deference than
Harrington [Richter, 562 U.S. 86 (2011),] otherwise requires.  But Harrington itself
refutes that suggestion. In habeas cases, we review the state court’s “decision,” not
the court’s intermediate reasoning. For our task is to “determine what arguments or
theories supported” the state-court decision or “could have supported ” it; and then
to determine whether “fairminded jurists could disagree that those arguments or
theories are inconsistent with the holding in a prior decision of” the Supreme Court.
Thus, so long as the state courts reach a decision that reasonably applies Supreme
Court precedent —however deficient some of the court’s reasoning might be —we
must deny the writ.

798 F.3d at 475.  See also Pouncy v. Palmer, 846 F.3d 144, 160 (6th Cir. 2017), cert. denied, 138
S.Ct. 637 (2018)  (citing Davis v. Carpenter and observing in connection with review of a reasoned
state court decision that petitioner, “must show not only that the state court’s application of law to
fact was unreasonable, but also that no reasonable arguments or theories ‘could have supported’ the
result of the state court’s analysis ....”).

142) Holland v. Rivard, 800 F.3d 224 (6th Cir. 2015), cert. denied, 136 S.Ct. 1384 (2016).  Before
affirming the denial of relief on petitioner’s Miranda/Edwards claim in this Michigan murder and
sexual assault case, the Sixth Circuit held that although the stated rationale set forth in the last
reasoned state court decision may have been unreasonable, “[f]or reasons different from those
articulated by the state court, ... the state court’s decision ... was not unreasonable.”  800 F.3d at 235. 
In support of this approach – i.e., the substitution of a post hoc, reasonable basis for denying relief
where the state court’s own basis for doing so was decidedly unreasonable – the Sixth Circuit
pointed to Harrington v. Richter, 562 U.S. 86 (2011): 

Though a state court decision unaccompanied by any explanation differs from a
state court decision based on erroneous reasoning, the Court’s explanation in
Richter suggests that this is not a meaningful distinction; a habeas petitioner must
show that there was “no reasonable basis for the state court to deny relief ...
whether or not the state court reveals [its reasoning].”

800 F.3d at 236 (quoting Richter, 562 U.S. at 98) (emphases and modification by the Sixth Circuit). 
“Here,” the Sixth Circuit added, “in light of the Supreme Court’s decision in Richter and 28 U.S.C.
§ 2254(d)(1), AEDPA deference applies to the state court’s decision that the Miranda/Edwards
protections did not apply, not its particular reasoning.” Id. at 236-37. 

143) Jensen v. Clements, 800 F.3d 892 (7th Cir. 2015).  In a footnote to its decision affirming the grant
of relief on petitioner’s Confrontation Clause claim in this Wisconsin murder case, the Seventh
Circuit majority rejected the dissent’s contention that the state appellate court’s faulty harmlessness
reasoning was “somehow irrelevant” in light of Harrington v. Richter, 562 U.S. 86 (2011).  See 800
F.3d at 907 n.2 (observing that Richter involved a state court decision without a reasoned opinion,
while in this case “the state court gave a detailed account of the ‘arguments or theories [that]
supported ... the state court’s decision,’ and that account matters to our analysis”).

§2254(d) -- Methodology  988 -- CTA



144) McKinney v. Ryan, 813 F.3d 798 (9th Cir. 2015) (en banc), cert. denied, 137 S.Ct. 39 (2016). En
route to holding that the Arizona Supreme Court’s “causal nexus” requirement for nonstatutory
mitigating evidence in capital cases was “contrary to” Eddings v. Oklahoma, 455 U.S. 104 (1982),
813 F.3d at 813, the Ninth Circuit en banc majority acknowledged that it had previously denied
relief in six other Arizona cases raising the same claim on the ground that those petitioners failed
to show, pursuant to Schad v. Ryan, 671 F.3d 708, 724 (9th Cir. 2011) (per curiam (amended
opinion), “a clear indication in the record that the state court applied the wrong standard ....’”. 813
F.3d at 818 (quoting Schad).  The court then determined that this approach took the “clear
indication” requirement – which was borrowed from Cone v. Bell, 543 U.S. 447, 455 (2005) –
beyond the “relatively narrow application” for which the Supreme Court had crafted it, and had led
to an unduly deferential approach to state court decisions in “causal nexus” cases. Id. at 819; see also
id. (describing Supreme Court’s articulation of “clear indication” requirement to establish that “a
federal habeas court should not presume, merely because a state court has failed to cite a federal
case, that the state court was unaware of or failed to follow the rule established in that case”).  The
Ninth Circuit explained:

Congress knows how to limit federal collateral review by requiring deference to
state court decisions, and it has done so in AEDPA. ... Section 2254(d) is already
a form of a clear statement or a clear indication rule, which all federal courts are
required to follow. The “clear indication” rule stated by our circuit for the first time
in Schad, and applicable in our circuit only in Eddings cases, is an inappropriate and
unnecessary gloss on the deference already required under § 2254(d). We therefore
overrule Schad, and the cases that have followed it, with respect to the “clear
indication” test.

813 F.3d at 819. 

145) Grueninger v. Director, Virginia Dept. of Corrections, 813 F.3d 517 (4th Cir. 2016).  Before
granting relief in this Virginia child sexual abuse case, the Fourth Circuit determined that it would
“‘look through’ the Supreme Court of Virginia’s summary refusal to hear Grueninger’s appeal and
evaluate the [state habeas court’s] reasoned decision on [his] claim.”  813 F.3d at 525.  In selecting
that approach, the court considered and rejected the state’s contention, inspired by Harrington v.
Richter, 562 U.S. 86 (2011),that it should focus only on the Virginia Supreme Court’s summary
order, and permit petitioner to “prevail only by showing that any hypothetical ground for denying
his claim, whether or not addressed by the [state habeas] court, would be objectively unreasonable.”
Id. Citing Brumfield v. Cain, 135 S.Ct. 2269 (2015), as having settled “any doubt about the scope
and continued vitality of Ylst [v. Nunnemaker, 501 U.S. 797 (1991),] after Richter,” the Fourth
Circuit instead made clear that “the Richter rule requiring deference to ‘hypothetical reasons [a] state
court might have given for rejecting [a] federal claim’ is limited to cases in which no state court has
issued an opinion giving reasons for the denial of relief.” Id. at 526 (quoting Brumfield, 135 S.Ct.
at 2282-83).

146) Elvik v. Baker, 660 Fed.Appx. 538 (9th Cir. 2016) (unpublished).  In a brief order affirming the
grant of relief on an instructional error in this Nevada homicide case, the Ninth Circuit rejected the
state’s contention that the district court had been “obligated to develop alternative theories to support
the Nevada Supreme Court’s decision.” 660 Fed.Appx. at 539-40.  The court explained:

The Nevada Supreme Court did not provide a summary decision without reasoning,
as in Harrington v. Richter, 562 U.S. 86, 96 (2011), or a decision that failed to
address one of petitioner’s claims, as in Johnson v. Williams, 568 U.S. 289 (2013). 
Instead, the Nevada Supreme Court provided a reasoned decision that addressed all
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of the key issues in Elvik’s petition. Therefore, the district court did not err by
analyzing the rationale of the Nevada Supreme Court as presented in its reasoned
opinion. 

660 Fed.Appx. at 540.

147) Dennis v. Secretary, Pennsylvania Dept. of Corrections, 834 F.3d 263 (3rd Cir. 2016) (en banc).
Before affirming the grant of relief on petitioner’s Brady v. Maryland claim in this Pennsylvania
capital case, a majority of the en banc Third Circuit considered and rejected the dissenters’
suggestion that, pursuant to Harrington v. Richter, 562 U.S. 86 (2011), a federal court should
disregard the reasoning contained in a state court opinion, and instead use its own imagination to
identify other, non-defective rationales for a denial of relief, and then “defer” to them. The majority
acknowledged that Richter endorsed speculation by a federal court when the state court has not
provided a reasoned decision, but declined to extend that approach to other contexts:

We suggest that the concept of “gap filling” is fairly limited. It should be reserved
for those cases in which the federal court cannot be sure of the precise basis for the
state court’s ruling. It permits a federal court to defer while still exploring the
possible reasons. It does not permit a federal habeas court, when faced with a
reasoned determination of the state court, to fill a non-existent “gap” by coming up
with its own theory or argument, let alone one, as here, never raised to the state
court. 

834 F.3d at 282.  After adding that the Supreme Court’s relevant post-Richter decisions and those
of several other courts of appeals support this approach, the majority declared that, “[f]ederal courts
should only gap-fill when presented with a bare ruling or when it is unsure as to the basis of the state
court ruling on the issue presented.” Id. at 284.

148) Pouncy v. Palmer, 846 F.3d 144, 160 (6th Cir. 2017), cert. denied, 138 S.Ct. 637 (2018).  Citing
its recent decision in Davis v. Carpenter, 798 F.3d 468 (6th Cir. 2015), cert. denied, 136 S.Ct. 1466
(2016), the Sixth Circuit panel observed that a petitioner challenging a reasoned state court decision
via § 2254(d)(1) “must show not only that the state court’s application of law to fact was
unreasonable, but also that no reasonable arguments or theories ‘could have supported’ the result
of the state court’s analysis ....”

149) Johnson v. Lamas, 850 F.3d 119 (3rd Cir. 2017), cert. denied, 138 S.Ct. 975 (2018).  In the course
of affirming the denial of relief in this Pennsylvania non-capital murder case, the Third Circuit
observed that, “where a state court has concluded that the error was harmless on direct review, the
Supreme Court clarified [in Davis v. Ayala, 135 S.Ct. 2187 (2015),] that we must defer to that
determination under AEDPA unless the state court unreasonably applied Chapman v. California.” 
850 F.3d at 133.  After further discussion of Ayala and § 2254(d), the Third Circuit concluded that, 

In sum, we must ask whether a fair-minded jurist could agree with the [state court’s]
conclusion that the introduction of [petitioner’s co-defendant’s] statement was
harmless. If we find that she could, then Johnson “necessarily cannot satisfy”
Brecht and we must give AEDPA deference to the [state court’s] determination,
even if we might decide the case differently were we to undertake de novo review.
Ayala, 135 S.Ct. at 2199.

850 F.3d at 134.

150) Evans v. Davis, 875 F.3d 210 (5th Cir. 2017).  Before affirming the denial of relief in this Texas
case challenging a capital murder conviction and life sentence, the Fifth Circuit panel, relying on
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Harrington v. Richter, 562 U.S. 86 (2011), and Neal v. Puckett, 286 F.3d 230 (5th Cir. 2002) (en
banc),  made the following observations about its perceived obligations under § 2254(d) when
evaluating the Texas Court of Criminal Appeals denial of state habeas relief “without a written order
on the findings of the trial court,” 875 F.3d at 215:

Importantly, whether the state court’s decision involved an unreasonable application
of Supreme Court precedent does not depend solely on the state habeas court’s
actual analysis.  Section 2254(d) requires us to “determine what arguments or
theories supported or, ... could have supported, the state court’s decision.” Richter,
562 U.S. at 102 (emphasis added).  We are therefore tasked with considering not
only the arguments and theories the state habeas court actually relied upon to reach
its ultimate decision but also all the arguments and theories it could have relied
upon.  

*   *   *
In sum, in order to show that the district court erred in denying his habeas petition,
Evans must show, based on the state-court record alone, that any argument or theory
the state habeas court could have relied on to deny Evans relief would have either
been contrary to or an unreasonable application of clearly established federal law
as determined by the Supreme Court.

875 F.3d at 216, 218; see also id. at 217 (“Not only must we invent possible avenues the state court
could have relied upon to deny Evans relief and then give those theories the benefit of the doubt;
....”).  Additionally, in a footnote the court acknowledged that it has “not applied the rule from Neal
[making state court reasoning irrelevant under § 2254(d)] on all occasions,” cited Salts v. Epps, 676
F.3d 468 (5th Cir. 2012), as a deviation from the Neal approach, and explained that Salts involved
a state court’s reliance on a rule that “‘directly conflict[ed]’ with a Supreme Court case,” which
obviated the need to “‘imagine any possible reasonable analysis ... that could support the state
appeals court’s decision.’” 875 F.3d at 217 n.4 (quoting Salts, 676 F.3d at 480).

151) Apelt v. Ryan, 878 F.3d 800 (9th Cir. 2017).  Referencing its prior decision in Clabourne v. Ryan,
745 F.3d 362 (9th Cir. 2014), the Ninth Circuit panel in this Arizona capital case declared that,
“when a state court ‘double-barrels’ its decision—holding that a claim was procedurally barred and
denying the claim on its merits—both its procedural default ruling and its merits ruling are entitled
to deferential review by federal courts, as intended by AEDPA.”  878 F.3d at 825.  Applying that
approach, the Ninth Circuit went on to determine that petitioner had made a “substantial” showing
that post-conviction counsel inadequately challenged trial counsel’s effectiveness at the penalty
phase, id. at 828, but denied relief after concluding that the prejudice portion of the state court’s
“conclusory alternate ruling,” id. at 827, on the merits of that claim was not “so unreasonable that
no reasonable jurist could agree with it,” id. at 833.

152) Langley v. Prince, 890 F.3d 504 (5th Cir.  2018). Before addressing the merits and granting relief
on a double jeopardy / collateral estoppel claim in this Louisiana murder case, the Fifth Circuit
acknowledged the apparent conflict between Wilson v. Sellers, 138 S.Ct. 1188 (2018), and its own
circuit precedent interpreting § 2254(d)(1) to “encompass[] not just the arguments and legal theories
the state court’s opinion actually gave, but also any arguments or legal theories the state court
reasonably could have given.”  890 F.3d at 515.  Because resolution of that conflict did not affect
the outcome of this case, however, the court left “Wilson’s impact [in the Fifth Circuit] to be decided
another day.”  Id.  
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J. SECTION 2254(d) LIMITATION ON RELIEF

1. METHODOLOGY    

DISTRICT COURT CASES

1) Zuern v. Tate, 938 F.Supp. 468, 475 (S.D.Ohio 1996).  The federal magistrate found that a district
court retains de novo review because new §2254(d) essentially codifies Teague and that new
§2254(e) eliminates the former §2254(d) exceptions to the presumption of correctness. 

2) Duncan v. Calderon, 946 F.Supp. 805, 812 (C.D.Cal. 1996), reconsideration granted, decision
vacated, 989 F.Supp. 1255 (C.D.Cal. 1997).  The court granted the state’s motion to vacate a
scheduled evidentiary hearing on the ground that the AEDPA made the hearing unnecessary. In
response to petitioner’s arguments that the court should not defer to the state court’s “postcard
decisions” denying his claims without comment, the court simply pointed out that, “[h]ad Congress
wanted to require that state court decisions be ‘explained,’ it could easily have put this requirement
in the Act.” The court gleaned from §2254(d) “a congressional intent to require deference to state
decisions that are reasonably consistent with the facts alleged and the law as it stood at the time of
the original proceeding.” The court, however, was careful to point out that “the Teague analysis is
used by analogy,” and that, 

Instead of deciding whether reasonable minds could differ about whether to grant
relief based on existing precedent, the Court will decide whether, based on the facts
presented in state court and the law at the time, a reasonable jurist could have come
to the conclusion reached by the state court. Therefore, because the analysis is not
specifically limited to how the state court came to the conclusion, but rather the
reasonableness of the decision itself, it is not necessary for the state court's decision
on the merits of petitioner's claims to be “explained.”

3) Burris v. Parke, 948 F.Supp. 1310, 1320 (N.D.Ind. 1996), aff’d, 116 F.3d 256 (7th Cir. 1997),
cert. denied, 522 U.S. 990 (1997).  The district court found that, under Lindh, the Supreme Court
of Indiana’s decision with regard to petitioner’s sentencing IAC claims “cannot be considered a
careful and well-reasoned opinion requiring deference under §2254(d),” since that court erroneously
dismissed as successive petitioner’s state PCR application challenging his death sentence. With
regard to petitioner’s other claims, the court noted that it “does not read Lindh as holding that pure
questions of law are reviewed de novo under §2254(d),” because, “[a]lthough federal courts are
allowed to express an independent opinion on all legal issues raised in a habeas petition . . . that
opinion is limited to the law ‘as determined by the Supreme Court of the United States.’” 

4) Thomas v. Gramley, 951 F.Supp. 1338, 1341 (N.D.Ill. 1996).  The court determined that Lindh does
not require a federal court evaluating a state court’s decision to confine its analysis “to the discussion
or reasons that appear in the state court opinion.” Thus, “[a]lthough Lindh’s interpretation of
§2254(d) instructs us ‘to take into account the care with which the state court considered the
subject,’ . . . neither §2254(d) nor Lindh indicates that we may examine only the state court’s
discussion.” The court then concluded that the state court’s rejection of petitioner’s IAC claim after
properly identifying the standard set forth in Strickland was “consistent with clearly established legal
principles and did not involve any unreasonable applications of the governing law to the facts.” 
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5) United States ex rel. Gooch v. McVicar, 953 F.Supp. 1001 (N.D.Ill. 1997), aff’d, 129 F.3d 1268
(7th Cir. 1997) (unpublished).  With regard to §2254(d), the court observed that “[l]ower court
decisions applying Supreme Court precedent are relevant points of comparison for determining
whether a state court’s application of federal law is ‘unreasonable’ under the statute.” 953 F.Supp.
at 1006. The court concluded that the state courts unreasonably applied Chambers v. Mississippi.
In response to the state’s criticism of federal habeas review of state court decisions, the court
remarked that “Chambers would have diminished constitutional force if state courts could simply
avoid federal review of their decisions . . . by reciting the Chambers factors and then concluding that
they do not support admission of the out of court statement . . .” 953 F.Supp. at 1011.

6) United States ex rel. Grant v. DeTello, 1997 WL 258356 at *3 (N.D.Ill. March 31, 1997).
Applying the interpretation of §2254(d)’s impact on Jackson v. Virginia claims in Gomez v. Acevedo,
106 F.3d 192, 199 (7th Cir. 1997), the district court stated:

this Court may only issue a writ of habeas corpus if the [state] appellate court
unreasonably applied the rule in Jackson . . . Thus, federal review is no longer de
novo, but turns on whether the state court provided fair process and engaged in
reasoned, good faith decisionmaking when applying the test in Jackson.

7) McLee v. Angelone, 967 F.Supp. 152, 156-57 (E.D.Va. 1997), appeal dismissed, 139 F.3d 891 (4th
Cir. 1998) (unpublished).  The court observed that new §2254(d) requires courts to make “two
types of judgments.” 967 F.Supp. at 156. First, the court “must decide whether there is a qualifying
state court decision.” If so, the court must determine whether the petitioner has met the “contrary to”
or “unreasonable application of” prongs of §2254(d)(1) and (2).  The court remarked that, “[w]ith
these provisions, the de novo review put into place by Brown v. Allen . . . is abrogated,” with the
focus now being on the “state court decision that previously addressed the claims rather than the
petitioner’s freestanding claims themselves.” 967 F.Supp. at 156.

8) Green v. Wharton, 1997 WL 404278 at *2 (N.D.Ga. July 15, 1997).  The court observed that,
“[w]ithout a doubt, the AEDPA’s amendments dramatically change the manner in which federal
district courts review habeas petitions,” and that the new Act works a “fundamental shift in the
Court’s focus to a review of the adjudicative process employed by the State court, rather than the
merits of the petitioner’s legal arguments.” 

9) Cardwell v. Netherland, 971 F.Supp. 997, 1015 (E.D.Va. 1997), aff’d, Cardwell v. Greene, 152
F.3d 331 (4th Cir. 1998), cert. denied, 525 U.S. 1037 (1998).  In this capital case, the district court
discussed application of §2254(d)(1) in cases where the state court has summarily dismissed a
petitioner’s claims. The court explained that, 

where, as here, there was no opinion disclosing the Supreme Court of Virginia's
application of federal law to the facts of the case, the practical significance of
(d)(1)'s deferential standard of review is lessened. A federal district court is
required to review a state court's application of federal law for "reasonableness." 
But where, as here, that application is not explicated in argument or opinion, such
a review is not possible.  It would be mere speculation to assume that the state court
adopted all or any of the Commonwealth's arguments in denying the claims in
Cardwell's petition.
*  *  *
Where, as here, there is no indication of how the state court applied federal law to
the facts of a case, a federal court must necessarily perform its own review of the
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record.  Should the federal court conclude that the applicant has stated a viable
claim under clearly established United States Supreme Court precedent, then this
conclusion is strong evidence that the state court's summary decision was
“unreasonable.”

10) Royal v. Netherland, 4 F.Supp.2d 540, 555 (E.D.Va. 1998).  The court noted that the state supreme
court summarily rejected petitioner’s claims in a one page order, and described federal habeas
review under the AEDPA in such circumstances as follows: 

Where the Supreme Court of Virginia provides no insight as to the manner or reason
by which it applied federal law to the facts of the case, a federal court must
necessarily perform its own review of the record. The deferential standard mandated
by §2254(d)(1) has less meaning in this situation, and this court must perform its
own review of the record in this matter.

11) Maxwell v. Gilmore, 37 F.Supp.2d 1078, 1088-1091 (N.D.Ill. 1999).  In this Illinois capital case,
the district court agreed with petitioner that it should review his claim that counsel was ineffective
in failing to investigate and present mitigating evidence de novo because the claim was “summarily
reject[ed]” by the state courts, thereby depriving the federal court of any “state court analysis to
examine for ‘reasonableness.’”  

12) Mangus v. Edwards, 40 F.Supp.2d 908, 921 (N.D.Ohio 1999).  The court explained post-AEDPA
harmless error analysis under the Sixth Circuit’s decision in Nevers v. Killinger, 169  F.3d 352 (6th
Cir. 1999), as follows: “If the state court . .  applied Chapman [v. California], the Sixth Circuit
places the burden on the petitioner to show that the state court’s application of Chapman was
unreasonable (in the light of Brecht/O’Neal).  However, [if] the state court did not apply Chapman,
the prevailing Supreme Court standard [O’Neal v. McAninch] dictates that the burden is not on the
petitioner to establish that the error was prejudicial.”  The court also noted its belief that the Sixth
Circuit’s placement of the burden of persuasion on the petitioner in cases involving a state court
finding of harmlessness under Chapman must be a product of “the heightened deference that is due
to state court decisions under AEDPA,” given O’Neal’s pre-AEDPA indication that the petitioner
would not ordinarily bear that burden.

13) Corbett v. Brill, 128 F.Supp.2d 650, 654-655 (D.Hawaii 2000), aff’d, 2002 WL 31553933 (9th
Cir. Nov. 14, 2002) (unpublished).  The district court noted that “[t]he state court did not analyze
Petitioner’s ineffective assistance of counsel claim using Strickland, . . . but instead applied a test
from Dan v. State . . . [which] does not make the same prejudice inquiry as that in Strickland.”  The
court went on to explain that, “[i]n the situation where a state court fails to apply clearly established
Federal law, the federal court should perform its review de novo.” (citing Wade v. Terhune, 202 F.3d
1190, 1197 (9th Cir. 2000)).

14) United States ex rel. Washington v. Coan, 2000 WL 1262945 (N.D.Ill. Sept. 1, 2000), aff’d, 2001
WL 1263657 (7th Cir. Oct. 18, 2001) (unpublished).  Without mentioning the Supreme Court’s
decision in (Terry) Williams v. Taylor, the district court, quoting the Seventh Circuit’s decision in
Hennon v. Cooper, 109 F.3d 330 (7th Cir. 1997), explained that “[a] state court’s application of
Supreme Court precedent is reasonable if it is ‘at least minimally consistent with the facts and
circumstances of the case.’”

15) Johnson v. Nelson, 142 F.Supp.2d 1215, 1221-1222 (S.D.Cal. 2001).  In the course of describing
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its analysis under §2254(d)(1), the court made the following observations: “Where there is no
reasoned decision from the state’s highest court, the Court ‘looks through’ to the underlying
appellate court decision,” (quoting Ylst v. Nunnemaker, 501 U.S. 797 (1991)); and, “If the dispositive
state court order does not identify clearly established United States Supreme Court law,  . . . federal
habeas courts must ‘review independently the claims of the petition.’” (quoting Delgado v. Lewis,
223 F.3d 976 (9th Cir. 2000)).  

16) Sanders v. Moore, 156 F.Supp.2d 1301, 1306 (M.D.Fla. 2001).  In the course of granting relief in
this Florida quadruple murder case, the district court stated as follows:

Application of [§2254(d)] is impeded by the fact that the state courts have
consistently denied all of the Petitioner’s claims without explanation . . . ¶ Under
these circumstances, it is impossible to ascertain whether the state court identified
the correct Supreme Court precedent with respect to any of the Petitioner’s claims
on the merits. . . . As to [the two grounds on which relief was granted], I have
decided that either §2254(d) does not apply at all so that de novo review is
appropriate; [footnote citing Romero v. Head, 253 F.3d 1349 (11th Cir. 2001)] or,
alternatively, if the deference required by the statute is applicable, that the state
court unreasonably applied clearly established Federal law as determined by the
Supreme Court . . . when it denied Petitioner’s Sixth Amendment claims . . .

17) Holloway v. Horn, 161 F.Supp.2d 452 (E.D.Pa. 2001).  The district court determined that §2254(d)
does not apply in a federal court’s analysis of an ineffective assistance of counsel claim asserted not
as a ground for relief, but as “cause” for overcoming the procedural default of a constitutional claim. 
The court stated:

We believe that the procedural default doctrine addressed by the Supreme Court in
Murray v. Carrier is controlling and unchanged by 28 U.S.C. § 2254(d) . . . The
standard set forth in 28 U.S.C. §2254(d) applies to a federal court’s review of “any
claim.”  When a petitioner, in trying to establish “cause” for his procedural default,
contends that his counsel was ineffective, he is not seeking review of a state court’s
determination of ineffectiveness of counsel;  i.e. he is not seeking review of the
state court’s decision as a ground for habeas relief.  Rather, he is using his
ineffectiveness of counsel allegation to excuse his failure to present claims to the
state court.  Cause and prejudice are merely an excuse to overcome a procedural
default;  they are not a claim in themselves. Therefore, our review of an allegation
of ineffectiveness as an excuse is independent of our review of the Pennsylvania
Supreme Court’s adjudication of an ineffectiveness claim.

161 F.Supp.2d at 478 n.12;  see also id. at 509.  

18) Hackett v. Price, 212 F.Supp.2d 382 (E.D.Pa. 2001).  Having concluded that the state court’s
“failure to apply Boyde [v. California to petitioner’s Mills v. Maryland claim] was contrary to clearly
established federal law,” the court declared that it the remainder of its analysis “is not constrained
by the deferential standard of §2254(d)(1),” and that it “has an obligation to review the claim
independently to determine whether habeas relief is warranted.” 212 F.Supp.2d at 406.  See also id.
(titling section containing discussion of merits of petitioner’s claim “Plenary review”).  After a
lengthy analysis of the jury instructions and other relevant factors from petitioner’s trial, the court
concluded that “it was at least reasonably likely that the jury understood that it had to find mitigating
factors unanimously in order to consider them in its further deliberations,” and that this violation of
Mills required that relief be granted. 212 F.Supp.2d at 410.
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19) Orbe v. True, 233 F.Supp.2d 749, 759 (E.D.Va. 2002).  With respect to the question of procedural
default of various ineffective assistance claims, petitioner argued that although §2254(d) would have
applied to the merits of those claims, the district court could review his “cause-for-default ineffective
assistance claim” de novo.  The court rejected this contention, stating that “Section 2254(d) changed
the standard for federal habeas review of state court merits determinations of ineffective assistance
claims under Strickland, but the statute did not alter the sensible, existing rule that a consistent
standard applies to ineffective assistance claims whether asserted as a cause for default or as an
independent substantive claim for habeas relief.”

20) Breighner v. Chesney, 301 F.Supp.2d 354 (M.D.Pa. 2004).  Describing the analysis it would
employ in this arson case, the district court stated that, “[t]o determine whether the state court’s
application of a federal legal standard was ‘objectively unreasonable,’ the habeas court’s focus is
not on the conclusions reached by the state court, but on the scope of the state court’s review and
the reasoning employed.”  301 F.Supp.2d at 363.

21) McNair v. Campbell, 307 F.Supp.2d 1277, 1311 (M.D.Ala. 2004), rev’d, 416 F.3d 1291 (11th Cir.
2005), cert. denied sub nom. McNair v. Allen, 547 U.S. 1073 (2006).  Discussing its review of an
ineffective assistance of counsel claim as to which the federal court had previously granted an
evidentiary hearing and heard evidence not presented to the state courts due to lack of funding, the
district court stated as follows with regard to §2254(d):  “No Alabama court has ruled on the merits
of this claim with the evidence currently before this court.  Therefore, this court does not have before
it an adjudication on the merits by a state court, is not constrained by §2254(d), and reviews this
claim independently.”  The court went on to grant relief from petitioner’s death sentence.

22) Hodge v. Strange, 2005 WL 1018426 at *1-2 (D.Conn. Apr. 29, 2005).  Ultimately denying
petitioner relief from his non-capital murder conviction, the district court explained the analysis of
a §2254 petition under the AEDPA consists of three parts: 

First, the district court must ascertain whether it has jurisdiction, i.e.,
whether the petitioner: (a) is in custody pursuant to the judgment of a state court,
(b) claims that his custody violates the Constitution, laws or treaties of the United
States, and (c) has exhausted his state administrated remedies.

Second, the court must determine whether there was a violation of the
Constitution, laws or treaties of the United States.  When making this decision “a
determination of a factual issue made by a State court shall be presumed to be
correct.”  A petitioner can rebut that presumption only by “clear and convincing
evidence.”  In some situations the petitioner may be able to meet that burden by
introducing, at a hearing, evidence not presented to the state court.  If, however, the
failure to develop a record at the state court level is the petitioner’s fault, a hearing
may only be granted in very limited circumstances.

Third, even if the district court finds a violation, it must still consider
whether it is permitted to grant relief.  Specifically, even if there is a violation, a
district court may not grant relief on:  any claim that was adjudicated on the merits
in State court proceedings unless the adjudication of the claim –  (1) resulted in a
decision that was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States;
or  (2) resulted in a decision that was based on an unreasonable determination of the
facts in light of the evidence presented in the State court proceeding.
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(internal citations omitted).  
The court further explained that 
[t]he distinction between the second and third steps of the analysis is subtle.  At the
second step, i.e., when determining whether a violation has occurred, the district
court is performing a review of the underlying facts of the petitioner’s claim.  The
district court reviews legal issues de novo using the law as it exists at the time the
district court is making its decision, and the district court reviews factual findings
to see if there is clear and convincing evidence of any error.  At the third step, i.e.,
when determining whether relief is authorized, the question is not whether the
petitioner’s rights have been violated, but whether the district court is permitted to
grant relief from the state court’s decision.  Here the district court must ask whether
the state court’s decision is either (a) the result of a legal analysis that was contrary
to, or an unreasonable application of, federal law as determined by the Supreme
Court at the tim eof the state court decision or (b) based on a factual determination
that is unreasonable in light of the evidence presented to the State court at the time
it made its decision.

(internal citations omitted).  However, in footnotes, the district court, citing Lockyer v. Andrade, 538
U.S. 63, 71 (2003), explained that its three part analysis is not always required since “[i]t is often
more practical for a court to skip directly to the question of relief, when that question admits of an
easier resolution than the question of whether a violation occurred or when the interpretation of law
that the second step requires would result in needless dicta.”

23) Schmitt v. True, 387 F.Supp.2d 622, 625 (E.D.Va. 2005), aff’d sub nom. Schmitt v. Kelly, 189
Fed.Appx. 257 (4th Cir. 2006), cert. denied, 549 U.S. 1028 (2006).  In the course of denying relief
in this Virginia capital case, the district court held that “where the claim has been adjudicated on the
merits by the state courts, the restrictions of 28 U.S.C. §2254(d)(1) continue to apply even when the
federal habeas court conducts a full evidentiary hearing on the claim.”

24) Coddington v. Cullen, 2011 WL 2118855 (E.D.Cal. May 27, 2011). After denying petitioner’s
request for discovery in this California capital involving a set of claims previously adjudicated on
the merits in state court, the federal magistrate explained his view of how litigation should proceed
under Pinholster.  First, the federal courts should address the § 2254(d) issue solely on the basis of
the state-court record.  If the court rules that a petitioner has not satisfied § 2254(d), then “it ends
with the ruling.  This is neither untoward nor unfair.”  Id.  If, however, a petitioner prevails under
either (d)(1) or (d)(2) on the basis of the state-court record, the district court may then hold an
evidentiary hearing and permit discovery.  The magistrate described the rationale for this view in
some detail: 

The facts presented by petitioner to the state courts in a (d)(1) setting are generally
presumed true by the state courts, and a ruling is made on the presumed facts.  (If
the state court has taken facts from respondent, and demonstrates that it has made
a ruling on the combined factual presentations, the issue is no longer a (d)(1) issue,
but (d)(2).  If a federal court finds that the (d)(1) state court ruling is AEDPA
unreasonable, it has not found the accuracy of the facts on which the ruling is made;
rather, the federal court has likewise assumed the validity of the facts.  It would be
inappropriate to issue a final federal ruling with the accuracy of the facts never
having been tested.  It is at this time that the federal court would permit discovery
to corroborate/negate the presumed facts, if otherwise appropriate, and all facts
presented by all parties would be considered. 

§2254(d) -- Methodology  997 -- DCT



. . . 
The same holds true for a (d)(2) hearing; if it can be said that the state court factual
determination on which a merits determination was based is AEDPA unreasonable,
even after affording a presumption of correctness to the state factual determination,
then and only then, should the federal courts retry the factual issue after affording
an appropriate opportunity to develop all pertinent facts. 

Id. at *4-*5.  After noting a present lack of authority on these issues because Pinholster was so
recently decided, the magistrate expressed confidence that “common sense dictates that the parties
and the undersigned have chosen the appropriate path.”  Id. at *5.  The same magistrate (Magistrate
Hollows) issued a substantially similar opinion in Lewis v. Ayers, 2011 WL 2260784 (E.D. Cal. June
7, 2011) (vacating an evidentiary hearing on the basis of Pinholster). 

25) Dixon v. Yates, 2014 WL 7336479 (E.D. Cal. Dec. 24, 2014).  The magistrate judge held that
petitioner had satisfied § 2254(d) on the basis of the state court record concerning his claim that
counsel was ineffective at his trial for second degree murder.  There was no dispute at trial that
petitioner shot and killed his best friend. Instead, the main issue was whether petitioner had acted
with the subjective knowledge and conscious disregard for danger to human life necessary to meet
the implied malice element of the charge.  On that question, trial counsel argued that the gun had
discharged accidentally when petitioner stumbled, and that petitioner had not appreciated the danger
of the loaded gun because he was on prescription painkillers.  Counsel did not, however, support
these arguments with evidence, and the jury rejected them. Petitioner later sought state habeas relief
on the ground that counsel was ineffective, but the state courts summarily denied relief. 

Examining petitioner’s ineffective assistance of counsel claim against this backdrop, the
federal magistrate acknowledged the applicability of § 2254(d) and framed its inquiry in light of the
rules that would have governed the state courts’ assessment of the allegations and supporting
evidence.  To that end, the magistrate noted that, “[u]nder California law, a summary merits denial
means that the California Supreme Court assumed the truth of all factual allegations asserted in
support of the claim, and nonetheless concluded that those facts did not state a claim entitling the
petitioner to relief.”  2014 WL 7336479 at *5.  Evaluating the state court’s summary denial in light
of that principle, the magistrate determined that “[p]etitioner’s [state court] allegations and evidence
clearly state a prima facie case of ineffective assistance of counsel under Strickland, and it was
objectively unreasonable of the state court to find otherwise.” Id.  The court explained that petitioner
had put forth allegations and evidence identifying a series of investigative omissions by trial counsel
and showing that, but for those omissions, it was at least reasonably probable that the trial would
have ended differently.  Finally, having determined that the state court’s summary denial was
defective within the meaning of § 2254(d), the magistrate observed that petitioner still “must
establish the constitutional invalidity of his custody under pre-AEDPA standards,” and concluded
that the possibility of an evidentiary hearing would be addressed in the future.    
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J. SECTION 2254(d) LIMITATION ON RELIEF

2. “ADJUDICATED ON THE MERITS”

COURT OF APPEALS CASES

1) Garner v. Cody, 1997 WL 3388 at *2 (10th Cir. Jan. 6, 1997) (unpublished). The court rejected
the state of Oklahoma's invitation to use §2254(d)(1) “to give deference to Oklahoma's determination
that petitioner’s claims were [procedurally] barred [due to his failure to pursue his IAC claims on
a direct appeal], unless [the court] conclude[s] that Oklahoma’s decision was a result of either an
unreasonable application of federal law . . . or an unreasonable determination of the facts based on
the state court record.” The court remarked that “[r]espondent’s argument has one fundamental flaw:
the standard of review under . . . §2254 (both before and after the AEDPA), specifically relates to
claims that were adjudicated on the merits in state court, and does not affect the adequacy or
independence of a state court's procedural bar.” The court had previously held that Oklahoma’s
procedural bar for failure to raise IAC issues on direct appeal did not qualify to bar federal relief
because it was “still evolving” and was therefore not “strictly or regularly followed.” 

2) Lockhart v. Johnson, 104 F.3d 54, 57-58 (5th Cir. 1997), cert. denied, 521 U.S. 1123 (1997). 
Addressing petitioner’s conflict of interest claim, which had not been presented to the state courts
and with regard to which the state had waived exhaustion, the court stated: “[c]onsequently, the
AEDPA’s provision altering our standard of review, when the petitioner’s claim has been
adjudicated on the merits by a state court, has no application to this claim.”

3) Mainiero v. Jordan, 105 F.3d 361, 365 n.5 (7th Cir. 1997), cert. denied, 522 U.S. 816 (1997). In
fn. 5, the Seventh Circuit noted that “[because the [state] appellate court did not adjudicate this
second issue on the merits, the amendments to section 2254 mentioned above (. . .) are not
applicable.” 

4) Liegakos v. Cooke, 106 F.3d 1381, 1385 (7th Cir. 1997). The court held new §2254(d) inapplicable
to all but one of petitioner’s claims because, although the state trial court rejected the claims on the
merits in collateral proceedings, the state appellate court erroneously relied on a state procedural
default rule to deny his claims. Because most of petitioner’s claims were not “adjudicated on the
merits in State court proceedings,” the court concluded that it “must review Liegakos’s claim as if
nothing had changed since 1987.” With regard to the applicability of §2254(d), the court remarked
that “[b]oth [the state default rule] and the new federal standards put a premium on following the
rules of procedure. States must do likewise, if they seek to reduce the federal role. An obligation to
turn square corners applies across the board.” 

5) Green v. Johnson, 116 F.3d 1115, 1121 (5th Cir. 1997).  The Fifth Circuit rejected petitioner’s
contention that the state court’s treatment of his claims did not result in an adjudication on the
merits, stating that it disagreed with petitioner’s “proffered construction of the merits inquiry,” and
explaining that “‘[r]esolution on the merits’ is a term of art in the habeas context that refers not to
the quality of a court’s review of claims, but rather to the court’s disposition of the case – whether
substantive or procedural.” 

6) Nobles v. Johnson, 127 F.3d 409, 416 (5th Cir. 1997), cert. denied, 523 U.S. 1139 (1998). Citing
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the “adjudication on the merits” language of §2254(d), and noting that the “state habeas court . . .
simply ruled, without an evidentiary hearing, that ‘applicant’s allegations do not suggest . . . the
presentation of false evidence by the state,’”  the Fifth Circuit stated: “We feel some reservation
about applying the more stringent AEDPA standards to this claim because we are not convinced that
the state habeas court sufficiently addressed Nobles's Giglio claim.” The court went on to find that
petitioner’s claim failed “even applying the pre-AEDPA de novo standard of review.”

7) Moore v. Parke, 148 F.3d 705, 708 (7th Cir. 1998).  The Seventh Circuit stated that “[a]
prerequisite for applying [amended §2254(d)] is that the state court adjudicated the issue before us
on the merits. In this case, the state court denied Moore’s petition because he failed to satisfy the rule
articulated Weatherford [requiring a prisoner who challenges habitual offender status for the first
time on collateral review to allege actual innocence], a rule that both parties describe as procedural.
. . . Therefore, the state courts did not address Moore's sufficiency of the evidence argument on the
merits, and the new standard of review in AEDPA does not apply.” 

8) Wright v. Angelone, 151 F.3d 151, 156 (4th Cir. 1998).  In this Virginia capital case, the Fourth
Circuit rejected petitioner’s argument that the Virginia Supreme Court’s one-paragraph dismissal
of his state habeas petition without an evidentiary hearing did not qualify as an “adjudication” within
the meaning of §2254(d). While the court, citing Seventh Circuit precedent, acknowledged that “a
detailed state court order is more likely to withstand federal judicial scrutiny,” it refused to “presume
that a summary order is indicative of a cursory or haphazard review of petitioner’s claims.”

9) Cardwell v. Greene, 152 F.3d 331, 339 (4th Cir. 1998), cert. denied, 525 U.S. 1037 (1998). The
Fourth Circuit rejected petitioner’s argument that the Virginia Supreme Court’s “perfunctory
decision” in his case did not result in an “‘adjudicat[ion] on the merits.’” However, in light of the
state court’s failure to “articulate any rationale” for its rejection of petitioner’s claim, the court was
unable to review the state court’s “‘application of clearly established Federal law.’” In such
circumstances, the court found that it “must independently ascertain whether the record reveals a
violation of [federal law],” and “adopt[ed]” this language from the district court’s opinion in
petitioner’s case:

Where, as here there is no indication of how the state court applied federal law to
the facts of a case, a federal court must necessarily perform its own review of the
record . . . Thus, on the facts of this case, the distinction between de novo review
and “reasonableness” review becomes [in]significant.

(modifications by court of appeals).  But see Bell v. Jarvis, 236 F.3d 149 (4th Cir. 2000) (en banc),
infra.

10) Trevino v. Johnson, 168 F.3d 173, 180-181 (5th Cir. 1999), cert. denied, 527 U.S. 1056 (1999). 
In this Texas capital case, the Fifth Circuit found that the CCA’s denial of state habeas relief
constituted an “‘adjudication on the merits’ entitled to deference under AEDPA” even though it was
based on findings of fact and conclusions of law written by the district attorney and adopted by the
state habeas court “only three hours after they were filed with the court.” 

11) Swann v. Taylor, 1999 WL 92435 (4th Cir. Feb. 18, 1999) (unpublished), cert. denied, 526 U.S.
1106 (1999).  In this Virginia capital case, the Fourth Circuit addressed the “adjudicated on the
merits” requirement of §2254(d). First, the court found that petitioner’s Ake v. Oklahoma claim had
not been adjudicated on the merits because the Virginia Supreme Court “d[id] not mention or appear
to apply the controlling federal precedent of Ake, nor d[id] it cite or rely upon state precedents that,
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in turn, cite or rely upon Ake.” 1999 WL 92435 at *5.  Rather, the state court appeared to review the
claim only for an abuse of discretion under the applicable state statute. Under these circumstances,
the court concluded, §2254(d) would not apply. Turning to petitioner’s jury misconduct and
ineffective assistance claims, however, the court had little difficulty concluding that the Virginia
Supreme Court’s summary “no merit” dismissals constituted adjudications on the merits for purposes
of §2254(d). 1999 WL 92435 at *11. Because the state court dismissed the claims summarily,
thereby providing no explanation for its decision, petitioner was required to establish that no
reasonable jurist could have denied relief, under any possible theory, in order to obtain habeas relief
in the Fourth Circuit. For example, in denying relief on petitioner’s ineffective assistance claim, the
court states: “We are satisfied that the Virginia Supreme Court could reasonably conclude that
Swann’s ineffectiveness claim fails simply because he cannot demonstrate that prejudice resulted
from the allegedly deficient performance of counsel.” 1999 WL 92435 at *14.

12) Fisher v. Texas, 169 F.3d 295, 299-300 (5th Cir. 1999).  The Fifth Circuit held that the state court
of appeals’ denial of state habeas relief on the ground that petitioner failed to object at trial to the
conduct forming the basis of his state habeas claim did not constitute an “adjudication on the
merits,” and therefore §2254(d) was inapplicable in this case. The court also rejected the state’s
argument that a footnote in the state court of appeals’ decision disposing of petitioner’s claim in the
alternative satisfies §2254(d)’s “adjudication” requirement.

13) Weeks v. Angelone, 176 F.3d 249, 258-260 (4th Cir. 1999), aff’d, 527 U.S. 1060 (2000).  In this
Virginia capital case, the Fourth Circuit held that, “[w]hen a petitioner has properly presented a
claim to the state court but the state court has not adjudicated the claim, . . . our review of questions
of law and mixed questions of law and fact is de novo.” The court further explained that “[w]here,
as here, the state supreme court has adjudicated a claim on the merits but has given no indication of
how it reached its decision, a federal habeas court must still apply the AEDPA standards of review.
A state court’s perfunctory decision is reasonable if it ‘“is at least minimally consistent with the facts
and circumstances of the case.”’ Therefore, the writ will not issue unless we determine that the
Supreme Court of Virginia’s disposition of this claim was either contrary to federal law as
determined by the Supreme Court or an application or interpretation of Supreme Court precedent
‘that reasonable jurists would all agree,’ . . . was not ‘”minimally consistent with the facts and
circumstances of the case.”’” (internal citations omitted).

14) Burton v. Hill, 1999 WL 459740 (9th Cir. July 6, 1999) (unpublished), cert. denied, 528 U.S.
1027 (1999).  Citing its decisions in Delgado v. Lewis, 1999 WL 415523 (9th Cir. June 23, 1999)
and Davis v. Kramer, 167 F.3d 494 (9th Cir. 1999), the court noted that “[u]nfortunately, the state
court in this case did not articulate its reasoning in its one-sentence denial of [petitioner’s] habeas
petition,” and stated that “[i]t is impossible for [the federal court] to review a state court’s
‘application’ of clearly established law when the state court does not articulate the rationale for its
determination.”

15) Mercadel v. Cain, 179 F.3d 271, 274 (5th Cir. 1999).  Referring to its decision in Green v. Johnson,
116 F.3d 1115 (5th Cir. 1997), the court set forth three factors for determining whether a state
court’s one word (“Denied”) disposition of a petitioner’s claim is an adjudication on the merits for
purposes of §2254(d). Those factors are: “(1) what the state courts have done in similar cases; (2)
whether the history of the case suggests that the state court was aware of any ground for not
adjudicating the case on the merits; and (3) whether the state courts’ opinions suggest reliance upon
procedural grounds rather than a determination on the merits.” Applying the factors in this case, the
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court concluded that petitioner’s state habeas application had been denied on procedural grounds,
namely, that it was filed directly with the state supreme court, which does not have jurisdiction to
hear such applications originally. After making the additional finding that petitioner’s claim
remained unexhausted, the court vacated the district court’s denial of relief, and remanded with
instructions to dismiss the petition without prejudice to allow petitioner to exhaust his claim.

16) Hogan v. Gibson, 197 F.3d 1297 (10th Cir. 1999), cert. denied, 531 U.S. 940 (2000).  The Tenth
Circuit granted relief in this Oklahoma capital case, finding that the state trial court violated Beck
v. Alabama when it refused petitioner’s request for a jury instruction on the lesser included offense
of first-degree manslaughter.  Although this was a post-Act case, the court did not apply §2254(d),
finding that the state court so misapplied the analysis required by Beck that its decision did not
constitute an “adjudication on the merits.” 197 F.3d at 1305.  The court explained: “The Oklahoma
Court of Criminal Appeals' rejection of Hogan’s Beck claim on grounds either that Hogan's self-
defense instruction constituted a lesser included instruction, or that the evidence was sufficient to
support conviction on the greater charge, is in gross deviation from, and disregard for, the Court's
rule in Beck.” 197 F.3d at 1305; see also id. (state court “never engage[d] in the correct inquiry as
to whether Hogan presented sufficient evidence to warrant a first-degree manslaughter instruction”). 
After analyzing petitioner’s claim de novo, the court concluded both that the state court “acted
contrary to established Supreme Court precedent in its review of petitioner’s Beck claim because of
its failure to query whether the evidence was sufficient to warrant a lesser included offense
instruction, and that the district court’s conclusion that the evidence was insufficient to warrant the
instruction was erroneous.”  197 F.3d at 1312.

17) Carter v. Lee, 1999 WL 1267353 at *5 (4th Cir. Dec. 29, 1999) (unpublished), cert. denied,  531
U.S. 843 (2000).  In this North Carolina capital case, the Fourth Circuit addressed the question
“[w]hether the decision of a state court can be considered an ‘adjudication’ if the court did not spend
an adequate amount of time reviewing the petitioner's claims . . ..” Although the court characterized
this question as “an issue of first impression,” it found that Cardwell v. Greene, 152 F.3d 331, 339
(4th Cir. 1998), “compels a conclusion that the action of the state habeas court [in this case]
constituted an adjudication.”  The “action” referred to was the state habeas court’s decision to deny
relief by adopting the state’s proposed order in its entirety after “perusing the pleadings for
approximately one hour” in open court.  Despite its finding that this superficial review constitutes
an adjudication for purposes of §2254(d), the court did observe that it was “deeply troubled by the
apparently cursory review given [petitioner’s] claims by the state habeas court. . . . It strains common
sense to accept the proposition that an hour was a sufficient amount of time to review these materials
thoroughly and reach an independent, reasoned decision. . . . We simply take this opportunity to
express our hope, as a federal court with limited powers of review, that state courts will give habeas
petitions, particularly those in capital cases, careful and searching consideration.”

18) Miller v. Johnson, 200 F.3d 274, 281 (5th Cir.), cert. denied, 531 U.S. 849 (2000).  With regard
to §2254(d)’s “adjudication” requirement, the Fifth Circuit explained that, “[i]n the context of
federal habeas proceedings, a resolution (or adjudication) on the merits is a term of art that refers
to whether a court’s disposition of the case was substantive, as opposed to procedural. We must
determine whether [petitioner’s] claims were adjudicated on the merits by considering these factors:
(1) what state courts have done in similar cases; (2) whether the case's history suggests that the state
court recognized any ground for not resolving the case on the merits; and (3) whether the state courts'
opinions suggest reliance on procedural grounds rather than an adjudication of the merits.” (internal
citations omitted).  Applying this approach, and relying on its finding that “[u]nder Texas law a
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denial of relief by the Court of Criminal Appeals serves as a denial of relief on the merits of the
claim,” the court concluded that the state court’s summary denial constituted an adjudication on the
merits sufficient to warrant application of §2254(d)(1) and (2).

19) Young v. Catoe, 205 F.3d 750, 755 n.2 (4th Cir.), cert. denied, 531 U.S. 868 (2000).  In this South
Carolina capital case, the Fourth Circuit rejected petitioner’s contention that the state post-conviction
court’s “almost verbatim” adoption of “the state’s legal memorandum in opposition to his
Application for Post-Conviction Relief” did not satisfy the “decision” prerequisite to application of
§2254(d).  While the court acknowledged that it has “‘expressed disapproval’” of the practice of
adopting one party’s findings and conclusions “with regard to orders and opinions rendered by the
district courts within this circuit,” it concluded that, “[n]onetheless, the disposition of a petitioner’s
constitutional claims in such a manner is unquestionably an ‘adjudication’ by the state court.  If that
court addresses the merits of the petitioner’s claim, the §2254(d) must be applied.”

20) Van Woudenberg v. Gibson, 211 F.3d 560, 569-570 (10th Cir.), cert. denied, 531 U.S. 1161 (2000).
After noting that the state court’s summary rejection of petitioner’s challenge to the prosecution’s
closing argument “without citing to state or federal law or referring to any specific comments . . .
was cursory,” the court nevertheless concluded that, “[b]ecause the state court’s decision was on the
merits, we apply the post-AEDPA standard of review.”  The court made no reference to the Supreme
Court’s decision in Williams v. Taylor.

21) Hameen v. State of Delaware, 212 F.3d 226, 248 (3rd Cir. 2000), cert. denied, 532 U.S. 924
(2001).  With regard to petitioner’s Eighth Amendment challenge to the state’s use of duplicative
aggravating circumstances, the Third Circuit found that, “notwithstanding the [state] court’s reliance
on Gregg [v. Georgia], . . . [the state court] did not pass on [petitioner]’s . . . argument, even though
it had the opportunity to do so.”  “Accordingly,” the court continued, “we cannot say that the [state
court] took into account controlling Supreme Court decisions . . . Hence, we exercise pre-AEDPA
independent judgment on the duplicative aggravating circumstances claim.

22) Barnabei v. Angelone, 214 F.3d 463, 469 (4th Cir.), cert. denied, 530 U.S. 1300 (2000). 
Addressing petitioner’s argument that the district court should have applied de novo review “because
the Supreme Court of Virginia cited little federal law in its rejection of his claims on direct appeal
and no federal law in its summary order on state habeas,” the Fourth Circuit acknowledged that it
has “previously recognized that . . . §2254(d) . . . cannot easily be applied [where] . . . ‘“there is no
indication of how the state court applied federal law to the facts of a case.”’” (quoting Cardwell v.
Greene, 152 F.3d 331, 339 (4th Cir. 1999) (internal citation omitted)).  “Nonetheless,” the court
continued, “we have consistently recognized that even a perfunctory state court decision constitutes
an adjudication ‘on the merits’ for purposes of federal habeas review,” and “[t]hus, in such instances,
de novo review by a federal habeas court remains inappropriate under §2254(d).”  In this case, the
court concluded, the district court “fulfilled its obligation under Cardwell and our other precedents”
“by carefully reviewing each of [petitioner’s] claims,” and thereby “struck the proper balance –
recognizing the legal effect of the prior state court adjudication while independently reviewing the
issues raised.”  The court then proceeded to affirm the district court’s denial of petitioner’s
challenges to his conviction and death sentence.

23) Baker v. Corcoran, 220 F.3d 276, 290-291 (4th Cir. 2000), cert. denied, 531 U.S. 1193 (2001). 
Addressing petitioner’s claims for relief in this Maryland capital case, the court held that claims
presented to the state courts for the first time in petitioner’s motion to reopen his PCR proceedings
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were properly exhausted and not procedurally defaulted.  The court explained that “Maryland law
plainly establishes a right to raise new claims in a motion to reopen a previous PCR proceeding. 
Indeed, . . . a motion to reopen is the statutorily prescribed mechanism for doing so.  That the PCR
court possesses discretion to decline to review such claims does not mean that they are
unexhausted.”  Although it found that the state court in this case chose not to review petitioner’s
claims, and that “the summary denial of the motion to reopen did not articulate the basis for the
rejection of [petitioner’s] claims,” the Fourth Circuit nevertheless concluded that the federal review
of the claims was governed by §2254(d).  The court’s decision does not explain how §2254(d)’s
“adjudicated on the merits” requirement may have been satisfied by the state court’s action.

24) Downs v. Hoyt, 232 F.3d 1031, 1035 (9th Cir. 2000), cert. denied, 532 U.S. 999 (2001).  The 9th
Circuit rejected petitioner’s contention that, pursuant to Delgado v. Lewis, 181 F.3d 1087 (9th Cir.
1999), the fact that the Oregon appellate courts did not issue opinions in her case, and that some of
her claims had been disposed of via summary judgment meant that those courts’ decisions were
entitled to “little deference” in federal habeas proceedings.  The court distinguished this case from
Delgado by pointing out that “[h]ere, in contrast [to Delgado], the postconviction court stated its
reasons [for denying relief] in a three-page letter opinion followed by fourteen pages of findings on
which judgment was entered, and the appellate courts had before them briefs fully presenting the
merits.”  Under these circumstances, the court concluded, “[w]e are satisfied that [petitioner’s]
claims were ‘adjudicated on the merits in State court proceedings.’” (citation omitted). 

25) Shackleford v. Hubbard, 234 F.3d 1072, 1079 n. 2 (9th Cir. 2000), cert. denied, 534 U.S. 944
(2001).  The Ninth Circuit noted that the state supreme court “denied review of [petitioner]’s direct
appeal and habeas petition without comment.”  “In this circumstance,” the court continued, “we
‘look through’ the unexplained [state supreme court] decisions to the last reasoned decision, the state
appellate court’s decision, as the basis for the state court’s judgment.”  (citing Ylst v. Nunnemaker,
501 U.S. 797 (1991)).  See also Mendez v. Knowles, 535 F.3d 973, 983 (9th Cir. 2008) (“Because
there was a reasoned state judgment rejecting Mendez’s federal claims – the California Court of
Appeal judgment – we “look through” the later unexplained order of the California Supreme Court
rejecting Mendez’s claims and analyze whether the reasoned state judgment was erroneous under
the restrictive standard of §2254(d)”); Malone v. Clarke, 536 F.3d 54 (1st Cir. 2008) (similar).  

26) Bell v. Jarvis, 236 F.3d 149 (4th Cir. 2000) (en banc), cert. denied sub nom. Bell v. Beck, 534 U.S.
830 (2001).  The Fourth Circuit held that, despite the state court’s failure to “articulate the rationale
underlying its rejection of [petitioner]’s Sixth Amendment claim,” that court’s “decision is no less
an ‘adjudication’ of the merits of the claim and must be reviewed under the deferential provisions
of §2254(d)(1).”  The court further held that, “to the extent Cardwell [v. Greene, 152 F.3d 331 (4th
Cir.1998),] requires federal habeas courts to conduct a de novo or effectively de novo review of a
summary state court adjudication, or to grant habeas relief based upon an independent determination
that the state court has violated the constitutional rights of the petitioner, it must be overruled.” 236
F.3d at 160.

27) Sims v. Stinson, 2001 WL 303750 at *2 (2nd Cir. March 28, 2001) (unpublished).  Applying its
recent holding in Washington v. Schriver, the Second Circuit analyzed petitioner’s post-AEDPA fair
trial claim under pre-AEDPA law because the state court’s denial of relief on that claim “did not
refer to federal law at all, nor to any constitutional right of [petitioner].  [Therefore,] [w]e find that
the [state court] did not decide [petitioner’s] due process claim and thus Washington controls.”  
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28) Ouska v. Masching, 246 F.3d 1036, 1046 (7th Cir. 2001).  Discussing petitioner’s challenge to the
admission of certain evidence at her state court trial, the Seventh Circuit noted that the state court
“limited its review of the [challenged evidence] to instances of impeachment and did not address the
use of that [evidence] in the prosecutor’s case-in-chief.  We therefore review this issue under pre-
AEDPA standards.”

29) Gonzales v. McKune, 247 F.3d 1066, 1077-1078 (10th Cir. 2001).  Addressing petitioner’s Brady
claim that the state failed to reveal the absence of any sperm in a semen stain found on the victim
in this non-capital Kansas rape/murder case, the Tenth Circuit observed that “[s]ince the state court
did not address the question of materiality, we have no proper state decision to give deference to,
and we therefore review the district court's decision de novo.”  After finding that this undisclosed
evidence was not material, the court moved on to a “cumulative error” analysis involving the
prejudice flowing from both counsel’s deficient performance with respect to the cell mate’s letter,
and the state’s nondisclosure of the absence of sperm in the semen stain.  The court began by noting
that because “neither the state court nor the district court . . . considered the cumulative impact of
the Strickland and Brady errors,” its review would be de novo.” In the next sentence, however, the
court stated as follows:  “But in this analysis, we must accept, contrary to our own belief, the
conclusion of the . . . state court that the confession letter was not prejudicial.”  “Thus,” the court
concluded, “the narrow question is whether the Brady material would tip the scales . . . [W]e think
not.” 

30) McGregor v. Gibson, 248 F.3d 946, 951 (10th Cir. 2001).  The Tenth Circuit noted that,
“[i]nasmuch as the state court did not hear the merits of petitioner’s claim, and the federal district
court made its own determination in the first instance, we review the district court’s conclusions of
law de novo and its findings of fact, if any, for clear error.”  (quoting LaFevers v. Gibson, 182 F.3d
705, 711 (10th Cir. 1999)).

31) Appel v. Horn, 250 F.3d 203 (3rd Cir. 2001).  In the course of granting relief in this Pennsylvania
capital case, the Third Circuit began its analysis by determining that §2254(d) would not be applied
to petitioner’s constructive denial of counsel claim because the state court, though presented with
the claim, analyzed it as a Strickland ineffective assistance of counsel issue, rather than a Cronic
issue.  The court explained:  

[B]y its own terms §2254(d) applies only to claims already  “adjudicated on the
merits in State court proceedings.” It follows that when, although properly
preserved by the defendant, the state court has not reached the merits of a claim
thereafter presented to a federal habeas court, the deferential standards provided by
AEDPA and explained in Williams do not apply.  * * * ¶  In such an instance, the
federal habeas court must conduct a de novo review over pure legal questions and
mixed questions of law and fact, as a court would have done prior to the enactment
of AEDPA.

250 F.3d at 210.  Conducting such a de novo review, the court concluded that counsel’s belief –
despite the fact that they had been appointed to represent him – that they were not actually
petitioner’s lawyers, and their resulting failure to do anything to contribute to the accuracy of the
competency evaluation which led to the trial court’s acceptance of petitioner’s waiver of his right
to counsel, “constituted a constructive denial of [petitioner’s] Sixth Amendment right to counsel.”
250 F.3d at 217.
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32) Cruz v. Miller, 255 F.3d 77, 86 (2nd Cir. 2001).  After concluding that the state courts’
determination that petitioner was not “in custody” for Miranda purposes at the time he was
questioned by police was not “unreasonable,” the Second Circuit made the following remarks about
the significance of a state court’s reasoning to the §2254(d) analysis federal courts must perform: 
“Although sound reasoning will enhance the likelihood that a state court’s ruling will be determined
to be a ‘reasonable application’ of Supreme Court law, deficient reasoning will not preclude AEDPA
deference, at least in the absence of an analysis so flawed as to undermine confidence that the
constitutional claim has been fairly adjudicated.” 

33) Onifer v. Tyszkiewicz, 255 F.3d 313, 316 (6th Cir. 2001), cert. denied, 534 U.S. 930 (2001). 
Rejecting the district court’s refusal to apply §2254(d), the Sixth Circuit, citing Harris v. Stovall,
212 F.3d 940, 943 (6th Cir. 2000), explained that “even if a state court fails to articulate its reasoning
for a decision on the merits, the deferential standards of AEDPA still apply[.]”

34) Fortini v. Murphy, 257 F.3d 39, 47 (1st Cir. 2001).  The First Circuit held as follows with respect
to the applicability of §2254(d) to a claim presented to, but not adjudicated by, the state courts:

AEDPA’s strict standard of review only applies to a “claim that was adjudicated on
the merits in state court proceedings.” 28 U.S.C. §2254(d). Here, the federal claim
was never addressed by the state courts. All of the cases that have touched on this
problem (none is directly in point) assume that the statute applies only when the
state court decided the federal issue. [footnote omitted] After all, AEDPA imposes
a requirement of deference to state court decisions, but we can hardly defer to the
state court on an issue that the state court did not address. 

35) Sellan v. Kuhlman, 261 F.3d 303 (2nd Cir. 2001).  In this non-capital New York homicide case,
the Second Circuit found it necessary to “answer the question we left open in Washington v.
Schriver, [citation omitted]: what level of deference does this court owe to a state court’s summary
decision denying a petitioner’s federal claim in the absence of any reference to, or discussion of,
federal law.” 261 F.3d at 309.  More specifically, the court framed the issue as “whether a state court
decision as to a particular federal claim can constitute an ‘adjudication on the merits’ within the
meaning of AEDPA even when the state court does not explicitly refer to the federal claim or to
relevant federal case law.” 261 F.3d at 311.  Before resolving this question, the court made clear that
the answer made a difference in petitioner’s case, stating that, because of the strength of petitioner’s
ineffective assistance of appellate counsel claim, “whether AEDPA deference applies here is all but
outcome-determinative.”  261 F.3d at 310.

The court began its analysis of the applicability of §2254(d) to summary state court orders
by finding that “‘[a]djudicated on the merits’ has a well settled meaning: a decision finally resolving
the parties’ claims, with res judicata effect, that is based on the substance of the claim advanced,
rather than on a procedural, or other, ground. * * *  Nothing in the phrase ‘adjudicated on the merits’
requires the state court to have explained its reasoning process. Nowhere does the statute make
reference to the state court’s process of reasoning.” 261 F.3d at 311. From this, the court concluded
that “the plain meaning of §2254(d)(1) dictates our holding:”

For the purposes of AEDPA deference, a state court “adjudicate[s]” a state
prisoner’s federal claim on the merits when it (1) disposes of the claim “on the
merits,” and (2) reduces its disposition to judgment. When a state court does so, a
federal habeas court must defer in the manner prescribed by . . . §2254(d)(1) to the
state court’s decision on the federal claim – even if the state court does not
explicitly refer to either the federal claim or to relevant federal case law.
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261 F.3d at 312.  The court went on to acknowledge that “a state court’s explanation of the reasoning
underlying its decision would ease our burden in applying the ‘unreasonable application’ or
‘contrary to’ tests” but found itself constrained to conclude that “the absence of an explanation does
not absolve us from performing the same task [because,], [i]n the absence of an explicit statement
in the text that Congress intended the presence or absence of reasoning to determine which standard
of deference to apply, we have no warrant to ignore a clear Congressional mandate.”  261 F.3d at
312.

The court further acknowledged Judge Calabresi’s concurring opinion in Washington v.
Schriver, which advocated for a rule that “‘the pre-AEDPA standard of review should indeed be
applied in cases like this one--cases, that is, in which State courts have rejected a petitioner’s federal
constitutional claim without specifically addressing it (even if only by citing to federal case law or
to State court decisions that apply federal law).’ Washington, 255 F.3d at 62 (Calabresi, J.,
concurring).” 261 F.3d at 313.  The court rejected this approach, however, because it “could lead to
deleterious substantive consequences” by encouraging state prisoners to soft-peddle their federal
claims in state court in hopes of positioning those claims for non-AEDPA review in federal court. 
261 F.3d at 313. This, the court observed, would be “at odds with the animating spirit of AEDPA,”
and with “much of the Supreme Court’s habeas jurisprudence.”  261 F.3d at 314.

Having determined that a state court’s summary order can constitute an “adjudication on the
merits,” it remained for the court to determine whether the summary order in this case was such an
adjudication, as opposed to merely being a reflection of the state court’s denial of relief on some
unspecified procedural ground.  To make that determination, the court expressly adopted the
approach taken by the Fifth Circuit in Mercadel v. Cain, 179 F.3d 271 (5th Cir. 1999), which sets
for the following three-part inquiry:

“[W]e determine whether a state court’s disposition of a petitioner’s claim is on the
merits by considering: (1) what the state courts have done in similar cases; (2)
whether the history of the case suggests that the state court was aware of any ground
for not adjudicating the case on the merits; and (3) whether the state court's opinion
suggests reliance upon procedural grounds rather than a determination on the
merits.”

261 F.3d at 314. Applying this analysis to petitioner’s case, the court concluded that “there can be
no doubt that [petitioner]’s claim of ineffective assistance of counsel was adjudicated on the merits
by the Second Department. Although it denied [petitioner]’s motion for a writ of coram nobis
without referring explicitly to the Sixth Amendment or relevant federal case law, the Appellate
Division indicated that [his] ‘ineffective assistance of counsel claim’ was ‘denied.’”  261 F.3d at
314. “Accordingly,” the court continued, “we must . . . review [the state] court’s decision . . . under
the deferential standards prescribed in . . . §2254(d)(1).” 

See also Brown v. Artuz, 283 F.3d 492 (2nd Cir. Mar. 13, 2002) (following Sellan’s
interpretation of “adjudicated on the merits” and applying §2254(d) to unexplained state court denial
of relief); Zarvela v. Artuz, 364 F.3d 415, 417 (2nd Cir. 2004) (relying on Brown and applying
§2254(d) to claim rejected by state court as “petitioner's claim to be unpreserved, and, in any event,
without merit, and therefore reviewed the claim on the merits”).

36) Fisher v. Roe, 263 F.3d 906, 914 (9th Cir. 2001).  In the course of affirming the district court’s
grant of relief on petitioners’ claim that they were denied due process when the jury received a
readback of important testimony without notice to the defense, and without the participation of the
trial judge, the Ninth Circuit addressed the role of §2254(d) in light of the state court’s postcard
denial, stating as follows:

[W]hile we are not required to defer to a state court’s decision when that court gives
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us nothing to defer to, we must still focus primarily on Supreme Court cases in
deciding whether the state court’s resolution of the case constituted an unreasonable
application of clearly established federal law.

In the ensuing discussion, the court made no reference to the fact that the state court’s decision was
made without benefit of the evidentiary record developed in federal habeas proceedings, nor to why
§2254(d) should apply given the substantial differences in the “merits” of the claims presented to
the state and federal courts as a result of that factual development.  Nevertheless, after a review of
the substance of petitioners’ claims, the court held that, “[i]n light of the unique facts of this case,
Supreme Court cases, and our own precedent, we conclude under AEDPA that the California
Supreme Court’s denial of the petitions was an unreasonable application of clearly established
federal constitutional law.”

37) Jermyn v. Horn, 266 F.3d 257, 281 n.8 (3rd Cir. 2001).  Prior to discussing the merits of, and
granting relief on, petitioner’s ineffective assistance of counsel claim, the court concluded in
footnote 8 that the state supreme court’s determination that the claims raised in his second state post-
conviction petition did not meet the “miscarriage of justice” standard for claims presented in that
posture constituted an “adjudication on the merits” for purposes of §2254(d).  The court explained:

While the “miscarriage of justice” standard applied by Pennsylvania courts is a
procedural rule in that it plays a gatekeeping role in connection with second or
subsequent petitions, its application invariably entails a merits analysis, given that
it “is met if the petitioner can demonstrate either: (a) that the proceedings resulting
in his conviction were so unfair that a miscarriage of justice occurred which no
civilized society can tolerate, or (b) that he is innocent of the crimes charged.”
[citation omitted]. For purposes of determining the appropriate standard of review
we must apply under AEDPA, we simply cannot ignore the circumstance that the
correct application of the procedural rule at play here requires the court to review
the underlying merits of a particular federal constitutional claim. [citations omitted].
Therefore, we conclude that where, in the course of its analysis, the Pennsylvania
Supreme Court actually considered whether the claims raised in [petitioner]’s
second PCRA petition met the procedural “miscarriage of justice” standard, we are
presented with the type of situation in which Congress intended us to review the
state court’s resolution of those issues with the appropriate level of deference due
under AEDPA’s §2254(d).

38) White v. Indiana Parole Board, 266 F.3d 759, 766 (7th Cir. 2001).  In the course of denying
petitioner’s challenge to the revocation of good time credits earned during his incarceration, the
Seventh Circuit panel held that prison disciplinary panels are not “courts” for purposes of
determining the applicability of §2254(d).  The court went on to instruct that §2254(d) “accordingly
does not affect collateral review of decisions revoking good-time credits unless states provide for
judicial review of these decisions – review that under sec.2254(c) (. . .) a prisoner must pursue.” 
Having acknowledged that several of its prior decisions may be read to conflict with this holding,
the panel also stated that “we now disapprove any language in [those opinions] and similar opinions
implying that prison disciplinary boards are ‘courts’ for the purpose of . . . sec. 2254(d).”

39) Brown v. Maloney, 267 F.3d 37, 40 (1st Cir. 2001), cert. denied, 535 U.S. 961 ( 2002).  Noting that
the state appellate court’s “decision does not discuss [petitioner’s] due process claim” which was
raised for the first time in a petition for rehearing, the First Circuit stated that, “[i]n the absence of
reasoning on a holding from the state court . . ., we cannot say the claim was ‘adjudicated on the
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merits’ . . .”  “Therefore,” the court concluded, “we review the due process issue de novo as ‘we can
hardly defer to the state court on an issue that the state court did not address.’”  (quoting Fortini v.
Murphy, 257 F.3d 39, 47 (1st Cir. 2001)). 

40) Aparicio v. Artuz, 269 F.3d 78, 94 (2nd Cir. 2001).  The Second Circuit found that “[a]lthough [the
state court] denied [petitioner] coram nobis relief without mentioning the Sixth Amendment or
relevant case law, [footnote omitted] there is nothing in its decision to indicate that the claims were
decided on anything but substantive grounds.”  Therefore, the court concluded, petitioner’s “claims
have been ‘adjudicated on the merits’ by a state court, [and] we must review that decision under
AEDPA's deferential standards.”

41) Toles v. Gibson, 269 F.3d 1167 (10th Cir. 2001), cert. denied sub nom. Toles v. Mullin, 538 U.S.
948 (2003).  In this post-AEDPA Oklahoma capital case, the Tenth Circuit panel concluded that it
should review petitioner’s Ake claim de novo, rather than applying §2254(d).  In the “majority
opinion,” Judge Briscoe made this determination after concluding that the state appellate court had
not adjudicated petitioner’s Ake claim on the merits due to its “clearly erroneous” finding that the
failure to present the defense expert underlying the claim resulted from a strategic decision, and that
the claim was therefore properly analyzed as one of ineffective assistance of counsel.  269 F.3d at
1175. Judges Ebel and Henry concurred in the majority opinion, but each wrote separately to point
out that de novo review of petitioner’s Ake claim was proper not because the state court did not
adjudicate the claim, but because the state court’s analysis constituted an unreasonable application
of Ake.  Judge Henry also suggested, in the alternative, that the state court’s finding that failure to
call the expert in question was “trial strategy” “amounted to an ‘unreasonable determination of the
facts’ under . . . §2254(d)(2).”  Analyzing the claim de novo, however, the panel unanimously
concluded that petitioner was not entitled to relief.  269 F.3d at 1184.

42) DiBenedetto v. Hall, 272 F.3d 1, 6 (1st Cir. 2001), cert. denied sub nom. DiBenedetto v. Spencer,
535 U.S. 1024 (2002).  In this Massachusetts murder case, the First Circuit held that the state
appellate court’s reliance strictly on state law in rejecting the federal constitutional claims petitioner
raised on direct appeal precluded the application of §2254(d) during federal habeas review of those
claims.  The court explained:

If the state court has not decided the federal constitutional claim (even by reference
to state court decisions dealing with federal constitutional issues), then we cannot
say that the constitutional claim was “adjudicated on the merits” within the meaning
of §2254 and therefore entitled to the deferential review prescribed in subsection
(d). * * * ¶  Faced with state court opinions that do not discuss constitutional claims
raised by the defendant, the Fortini [v. Murphy,  257 F.3d 39, 47 (1st Cir.2001),]
approach requires that federal courts apply de novo review to the federal
constitutional claims raised in habeas petitions.  ¶  Because the SJC chose to decide
both issues [raised by petitioner] on state law grounds, we review both de novo.

43) Thomas v. Hubbard, 273 F.3d 1164, 1170 (9th Cir. 2001), overruled on other grounds, Payton
v. Woodford, 299 F.3d 815 (9th Cir. 2002).  Before going on to grant relief in this California murder
case, the Ninth Circuit noted that “[w]here, as here, the state court fails to consider, or issues a
‘postcard denial’ of, the petitioner’s federal claims, we must conduct ‘an independent review of the
record.’” (quoting Delgado v. Lewis, 223 F.3d 976, 982 (9th Cir.2000)).

44) Kenley v. Bowersox, 275 F3.d 709, 711 (8th Cir. 2002), cert. denied sub nom. Kenley v. Ropper, 
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537 U.S. 919 (2002).  Affirming the district court’s denial of relief in this Missouri capital case, the
Eighth Circuit panel rejected petitioner’s contention that the state court’s adoption of the state’s
proposed findings and conclusions did not constitute an “adjudication on the merits” for purposes
of §2254(d).  The court explained that the state court’s “decision is no less an adjudication on the
merits simply because [petitioner] is unhappy with the way in which the state court announced its
judgment.”

45) Bryan v. Gibson, 276 F.3d 1163, 1172-1173 (10th Cir. 2001).  Citing Aycox v. Lytle, 196 F.3d
1174, 1177-1178 (10th Cir. 1999), the Tenth Circuit applied §2254(d) to petitioner’s ineffective
assistance of counsel claim notwithstanding the fact that the state court of appeals rejected the claim
“without discussion of the underlying . . . merits.”  

46) Wright v. Secretary for Dept. of Corrections, 278 F.3d 1245, 1254-1255 (11th Cir. 2002), cert.
denied sub nom. Wright v. Crosby, 538 U.S. 906 (2003).  Noting that it had “not previously
addressed this issue,” the Eleventh Circuit examined whether a state court’s summary denial of relief
constitutes an “adjudication on the merits” for purposes of determining the applicability of §2254(d). 
After observing that “[s]ix circuits have squarely addressed that question, all of them concluding that
the summary nature of a state court’s decision does not lessen the deference that it is due,” the court
turned to an examination of “the plain language of the statute itself.”  The court’s discussion and
resolution of the issue proceeded as follows:

The plain language of § 2254(d)(1) requires only that the federal claim have been
“adjudicated on the merits in State court proceedings” and have "resulted in a
decision" that is neither contrary to nor involves an unreasonable application of
Supreme Court precedent. That is all the text of the provision requires.

A judicial decision and a judicial opinion are not the same thing. The chief
responsibility of judges is to decide the case before them. They may, or may not,
attempt to explain the decision in an opinion. The text of § 2254(d)(1) accepts this
orthodox view. [citations omitted]  The statutory language focuses on the result, not
on the reasoning that led to the result, and nothing in that language requires the state
court adjudication that has resulted in a decision to be accompanied by an opinion
that explains the state court’s rationale. [citations omitted]. Accordingly, all that is
required is a rejection of the claim on the merits, not an explanation.

To conclude otherwise on this issue would be writing into §2254(d)(1) an
additional requirement that Congress did not put there--a requirement that the state
courts explain the rationale of their decisions. Some might view such an addition
as an improvement, others would not. Regardless, it would be an addition, and
courts ought not add to what the legislature has said is the law. * * *

The plain language of § 2254(d)(1) is enough, and we could stop there, but
we add another thought. Reading into the statute a requirement that state courts
spell out their rationale would run counter to the main thrust of the amendments to
the habeas corpus provisions that were enacted as part of the [AEDPA]. Those
amendments, including the one that resulted in § 2254(d), plainly were intended to
require greater federal court deference to state court decisions and to promote more
federal-state judicial comity. Telling state courts when and how to write opinions
to accompany their decisions is no way to promote comity. Requiring state courts
to put forward rationales for their decisions so that federal courts can examine their
thinking smacks of a "grading papers" approach that is outmoded in the post-
AEDPA era. [citations omitted]. In §2254(d) Congress meant to, and did, mandate

§2254(d) -- "Adjudicated on the merits"  1010 -- CTA



deference to state court adjudications on the merits of federal constitutional issues,
and a decision that does not rest on procedural grounds alone is an adjudication on
the merits regardless of the form in which it is expressed. [footnote omitted].

See also Williams v. Allen, 598 F.3d 778 (11th Cir. 2010) (citing Wright and reiterating that
§2254(d) applies regardless of whether state court explained its denial of relief).

47) Killian v. Poole, 282 F.3d 1204, 1208 (9th Cir. 2002), cert. denied, 537 U.S. 1179 (2003).  Granting
relief in this California case involving felony murder, burglary and related crimes, the court noted
that “AEDPA deference does not apply to [petitioner]’s perjury claim . . . because the state courts
could not have made a proper determination on the merits. Evidence of the perjury, after all, was
adduced only at the hearing before the [federal] magistrate judge. Having refused petitioner an
evidentiary hearing on the matter, the state cannot now argue that the normal AEDPA deference is
owed the factual determinations of the [state] courts.” 

48) Rudenko v. Costello, 286 F.3d 51 (2nd Cir. 2002), withdrawn by 322 F.3d F.3d 168 (2nd Cir.
2003).  The Second Circuit panel addressed the consolidated appeals of sixteen prisoners whose
habeas petitions were rejected by the United States District Court for the Eastern District of New
York by summarily adopting the reasoning set forth in state appellate court opinions or the state’s
attorneys’ submissions, or by listing multiple possible flaws in the petitioners’ contentions without
identifying which flaws actually resulted in dismissal.  The court’s discussion included an
assessment of how the application of §2254(d) is affected by inadequate orders.  For example, some
of the state court orders underlying the cases on appeal “rejected in bulk undiscussed – and perhaps
unlisted – claims by stating that they were ‘either’ meritless ‘or’ procedurally barred.” 286 F.3d at
71.  “Because the state court may not have decided these claims on their merits,” the court found,
“no AEDPA deference by the district court on these claims was warranted. And because the district
court adopted the Appellate Division’s opinion in toto, that adoption leaves this Court uninformed
as to the ground of the district court's decision.”  286 F.3d at 71.  The court was similarly critical of
the district courts’ wholesale adoption of the state’s submissions, noting “the ‘potential for
overreaching and exaggeration on the part of attorneys,’ frequently exhibited when they are
preparing findings of fact after learning that the judge has decided in their favor . . .” 286 F.3d at 75
(quoting  Anderson v. Bessemer City, 470 U.S. 564, 572 (1985));  see also 286 F.3d at 76 (“But the
district court’s adoptions of the State’s memorandum of law in their entirety, without any indication
of which argument or arguments the court found persuasive as to any given claim . . . provide
virtually no assistance to this Court in the performance of our reviewing function”).

49) Valdez v. Cockrell, 288 F.3d 702, 703-706 (5th Cir.) (dissents from denial of rehearing en banc),
cert. denied, 537 U.S. 883 (2002).  In three separate opinions, four judges of the Fifth Circuit
dissented from the denial of rehearing en banc in this Texas capital case, in which the majority of
the original panel held that “a full and fair hearing in state court is not a prerequisite to the
application of 28 U.S.C. §2254’s ‘deferential scheme.’” (citation omitted).  In the first dissent, after
pointing out that the state habeas judge in petitioner’s case acknowledged he had not read, and did
not intend to read, the trial record, Judge Dennis, joined by Judges Wiener, DeMoss and Parker,
made the following observations:

The panel opinion insulates a state habeas court’s decision on a federal ineffective
assistance of counsel claim, which is highly fact specific, from meaningful review
in a federal habeas court without regard to the quality of the state court’s fact-
finding procedure. But if a full and fair hearing is not a prerequisite to a state-court
adjudication on the merits that is entitled to deference in federal court under the
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AEDPA, then state courts are free to (1) rubber-stamp the prosecuting body’s
proposed findings of fact and conclusions of law, (2) deny the petitioner relief
without affording him a hearing, and (3) effectively prevent a federal court from
later granting the requested relief. I do not believe that the AEDPA left the Great
Writ so impotent. 
Disagreeing with the panel majority’s attempt to harmonize §2254(e)(1) and (d)(2), Judge

Dennis explained that it “places the district judges in this circuit in a difficult position by requiring
a district court, after spending time and energy conducting an evidentiary hearing, to disregard the
evidence developed before it and instead give deference to a state-court decision made through
defective process or on an incomplete record.”  “This court would achieve better results,” Judge
Dennis concluded, “if it recognized that the denial of a full and fair hearing in state court produces
per se ‘an unreasonable determination of the facts in light of the evidence presented in the State
court proceeding.’ [footnote omitted] Such a per se rule would be fully consistent with the text of
the AEDPA.” 

Judge Wiener, joined by Judges Parker and Dennis, criticized the Fifth Circuit’s view that
“any non-procedural ruling is an adjudication on the merits and is immunized from federal habeas
review under the AEDPA’s deference scheme.”  Judge Wiener explained:

As accepted by the majority, this flawed syllogism eviscerates meaningful federal
habeas review of a state court’s flaunting abdication of its duty to apply “the law
of th[e Supreme] Court to the facts of a prisoner's case.” Valdez, 274 F.3d at 946-47.
When, as here, the state habeas judge delays a determination for six years of
inaction between two perfunctory hearings, loses the exhibits in the meantime, and
announces that he is too busy to acquaint himself with the case by reading the trial
transcript, we cannot credit that judge’s putting pen to paper and rubberstamping
the state’s proposed findings as being an “adjudication on the merits.”  If this
court’s level of deference extends to what happened in this case, then federal
habeas review has been reduced to nothing more than a search for the state judge’s
signature--a classic example of exalting form over substance.
Finally, Judge DeMoss, joined by Judge Dennis, wrote separately to add that “the only

reason this habeas matter is under AEDPA is the ineptitude of the state habeas judge in taking six
years to reach a final decision on petitioner’s claims.” 

50) Everett v. Beard, 290 F.3d 500, 508 (3rd Cir. 2002), cert. denied, 537 U.S. 1107 (2003). Before
addressing the merits of petitioner’s claim and granting relief, the Third Circuit observed that “[t]he
AEDPA standard of review does not apply unless it is clear from the face of the state court decision
that the merits of the petitioner’s constitutional claims were examined in light of federal law as
established by the Supreme Court of the United States.”  The court went on to find that because the
state courts addressed petitioner’s ineffective assistance of counsel claim only under state law, and
failed to address the underlying due process claim at all, §2254(d) would not apply.

51) Watkins v. Murphy, 292 F.3d 70, 75-76 (1st Cir. 2002).  Before moving on to affirm the denial of
relief, the First Circuit reiterated its holding in Fortini v. Murphy, 257 F.3d 39 (1st Cir. 2001), with
regard to the applicability of §2254(d) to a federal claim presented to, but not adjudicated by, the
state courts:

The language of Fortini could not be more clear. Properly understood, Fortini
instructs us that if state courts want us to defer to their rulings, they must, at a bare
minimum, address the constitutional issue when properly raised. That is, if they do
not address the constitutional claim, we have nothing to defer to. When determining
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the proper standard of review, we should avoid going against the plain language of
the AEDPA, as Fortini clearly recognized. We now take this opportunity to
reinforce what we said in Fortini. Accordingly, because the [state court] did not
discuss [petitioner]’s federal constitutional claim, although it was raised in that
court, we review [that] claim de novo.

52) Knighton v. Mullin, 293 F.3d 1165, 1171 (10th Cir. 2002), cert. denied, 538 U.S. 930 (2003).  In
the course of affirming the denial of relief in this Oklahoma capital case, the Tenth Circuit noted that
§2254(d) would not apply to petitioner’s constitutional challenge to the trial court’s admission of
evidence of other crimes, stating as follows: “Although [petitioner] did raise this constitutional due
process argument on direct appeal, the Oklahoma appellate court did not specifically address it [as
a federal claim].  We, therefore, review this habeas claim de novo.”

53) Jenkins v. Artuz, 294 F.3d 284, 291 (2nd Cir. 2002).  Affirming the grant of relief on petitioner’s
Napue v. Illinois claim, the court began its discussion by noting that the district court, relying on
then-binding circuit precedent, declined to apply §2254(d) to petitioner’s claim because the state
appellate court had rejected the claim without explanation, thereby failing to “adjudicate” the claim
“on the merits.”  Adhering to the Second Circuit’s more recent decision in Sellan v. Kuhlman,
however, the court of appeals determined that the state court’s summary “without merit” denial of
petitioner’s claim did constitute an “adjudication on the merits” for purposes of §2254(d)’s
applicability. 

54) Norde v. Keane, 294 F.3d 401, 410 (2nd Cir. 2002).  Before addressing, and granting relief on,
petitioner’s substantive claims, the court determined that §2254(d) would not apply, explaining that
pursuant to circuit precedent “[a] state court ‘adjudicates’ a petitioner’s federal constitutional claims
‘on the merits’ when ‘it (1) disposes of the claim “on the merits,” and (2) reduces its disposition to
judgment.’” (quoting Sellan v. Kuhlman, 261 F.3d 303, 312 (2d Cir.2001)).  The court continued:
“[A]n issue raised may be considered adjudicated ‘on the merits’ for AEDPA purposes even when
the state court does not specifically mention the claim but uses general language referable to the
merits.”  In this case, however, because the state court “never indicated in any way that it had
considered [petitioner’s] Sixth Amendment claims,” the court found that “those claims were not
adjudicated on the merits, and therefore [§2254(d)] does not apply.”  “It is of no consequence,” the
court concluded, “that [petitioner’s] Sixth Amendment claims were subsequently raised in a motion
for reargument and in a petition for a writ of coram nobis, both of which were denied with general
language.”

55) Isaacs v. Head, 300 F.3d 1232, 1258-1260 (11th Cir. 2002), cert. denied, 538 U.S. 988 (2003).  In
this capital case, the Eleventh Circuit addressed whether §2254(d) should apply to petitioner’s
Edwards v. Arizona claim where petitioner argued the claim as an Edwards violation, “but the state
court’s opinion did not mention [Edwards].”  After recognizing that it had “previously brushed up
against this issue in two recent cases,” Romine v. Head, 253 F.3d 1349 (11th Cir. 2001), and Wright
v. Secretary for Dept. of Corrections, 278 F.3d 1245 (11th Cir. 2002), the court found this case
“analogous to Wright, and not to Romine.”  The court explained that the state court’s failure to refer
to Edwards was not an indication that it had not adjudicated petitioner’s federal claim, and instead
found it “apparent” that the state court “considered Edwards inapplicable in the context” of the claim
presented by petitioner.  The court therefore decided that §2254(d) would apply, and proceeded to
deny relief. 

§2254(d) -- "Adjudicated on the merits"  1013 -- CTA



56) McCambridge v. Hall, 303 F.3d 24, 35-36 (1st Cir. 2002) (en banc).  The en banc First Circuit
rejected the contention that §2254(d) should not apply to petitioner’s Brady claim because the state
court failed to adjudicate the claim on the merits when it analyzed the claim using only state law,
which imposed a prejudice standard “that is ‘more favorable to defendants than the federal
constitutional standard.’”  The court acknowledged that “[t]here is no dispute that” the state court
standard differed from the rule prescribed by Brady, but went on to conclude that this difference
would not prevent application of §2254(d).  The court explained:

If the conviction survives this more lenient state standard, then, absent exceptional
circumstances, it follows that the conviction would survive the federal standard, and
we see no reason the state courts would be required to say explicitly that both
standards are met. If there is a federal or state case that explicitly says that the state
adheres to a standard that is more favorable to defendants than the federal standard
(and it is correct in its characterization of the law), we will presume the federal law
adjudication to be subsumed within the state law adjudication. 

57) Ryan v. Miller, 303 F.3d 231, 246-248 (2nd Cir. 2002).  The Second Circuit granted relief on
petitioner’s Confrontation Clause claim in this 1979 New York murder case.  Before addressing the
claim, the court found that the state court’s summary rejection of petitioner’s claim, along with other
claims, as “either unpreserved for appellate review or without merit” constituted an “adjudication
on the merits.”  The court explained as follows: 

There is no reason . . . to doubt that AEDPA applies in this situation because the
only alternative to finding the claim adjudicated on the merits would be finding the
claim procedurally barred, in which case we would not have entertained the claim
in the first instance . . .. Given that neither party disputes that [petitioner] . . .
properly objected and preserved his Confrontation Clause challenge for review . .
., we read the state court’s opinion as having adjudicated [the] claim on its merits.

58) McQuillion v. Duncan, 306 F.3d 895, 901 (9th Cir. 2002).  Before addressing the merits of
petitioner’s claim that his due process rights were violated when the parole date granted to him in
1979 was rescinded as improvidently granted just before his expected release date in 1994, the court
noted the state’s suggestion that §2254(d) applied to this case, and observed that petitioner “is a
‘person in custody pursuant to the judgment of a State court,’ but he is not challenging anything that
happened during the trial that led to his conviction and sentence.”  “Nonetheless,” the court
continued, “it is possible that, because his claim of a due process violation by the state parole
authority was heard by state courts on collateral review, that claim has been ‘adjudicated on the
merits in [a] State court proceeding’ within the meaning of AEDPA.”  Having recognized the
possibility that §2254(d) should apply, the court found it unnecessary to resolve the question, since
petitioner had established a violation of clearly established federal law as determined by the Supreme
Court.

59) Luna v. Cambra, 306 F.3d 954, 960-961 (9th Cir. 2002). Before reaching the merits and granting
relief in this non-capital California case, the court rejected petitioner’s argument that §2254(d)
should not apply because the state court’s “postcard denial” of habeas relief did not constitute an
adjudication on the merits, stating that “such terse denials constitute adjudication on the merits.” 
The court did go on to note, however, that “the lack of a reasoned explanation is relevant to our
scope of review. When we are confronted with a state court’s ‘postcard denial,’ . . .we have nothing
to which we can defer. . . Accordingly, ‘we must conduct “an independent review of the record ...
to determine whether the state court clearly erred in its application of controlling federal law.”’”
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(internal citations omitted).  Additionally, in footnote 3, the court observed that, “[o]rdinarily, when
the California Supreme Court denies a petition for review without comment, we ‘look through’ . .
. decision to the last reasoned decision as the basis for the state court’s judgment. . . . In this case,
however, the California Court of Appeal also failed to provide a reasoned explanation for its denial.”

60) Duckett v. Mullin, 306 F.3d 982, 990-991 (10th Cir. 2002), cert. denied, 538 U.S. 1004 (2003). 
In the course of discussing petitioner’s prosecutorial misconduct claim in this Oklahoma capital case,
the Tenth Circuit stated as follows with regard to the applicability of §2254(d):  “Although
[petitioner] raised this claim in his brief before the OCCA on direct appeal, that court obviously
overlooked this particular claim in its denial of relief. We therefore can accord no deference to the
state court’s disposition of the matter.” In footnote 1, the court added that, “[u]nless we were
prepared to state that deference is owed to a state court’s failure to decide an issue, there is no result
to which we can defer.” 

61) Gruning v. DiPaolo, 311 F.3d 69, 71 (1st Cir. 2002).  Before reaching and rejecting the merits of
petitioner’s challenge to the state trial court’s refusal to grant him sole access to a recording of his
psychiatric evaluation, the First Circuit noted that “section 2254(d) does not apply to this petition
because the state appellate court did not address Gruning’s claim that his constitutional rights were
violated when the trial court withheld the audiotape.”  “Consequently,” the court concluded, “we
review [the] claim de novo.” 

62) Le v. Mullin, 311 F.3d 1002, 1010 n.2 (10th Cir. 2002) (per curiam).  In the course of affirming
the denial of relief in this Oklahoma capital case, the Tenth Circuit stated as follows with regard to
§2254(d):

If, in the context of a summary disposition, a state court gives any indication that
it addressed all of a petitioner’s federal constitutional [claims] – if the state court
says nothing about the specifics of the petitioner’s arguments, fails to reference
federal case law supporting the decision, and remains silent as to the reasoning
forming the basis of its resolution – this court applies AEDPA’s deferential standard
of review.

(citing Aycox v. Lytle, 196 F.3d 1174, 1177 (10th Cir.1999)).

63) Chadwick v. Janecka, 312 F.3d 597, 606 (3rd Cir. 2002), cert. denied sub nom. Chadwick v.
Chadwick, 538 U.S. 1000 (2003). In reversing the district court’s grant of relief in this civil
contempt case, the Third Circuit distinguished between Weeks v. Angelone, 528 U.S. 225 (2000), and
its own decisions in Everett v. Beard, 290 F.3d 500 (3rd Cir.2002),  Appel v. Horn, 250 F.3d 203
(3rd Cir.2001), and Hameen v. Delaware, 212 F.3d 226 (3rd Cir.2000), with regard to a federal
habeas court’s task when faced with a summary state court order.  The court explained that
“Hameen, Appel, and Everett stand for the proposition that, if an examination of the opinions of the
state courts shows that they misunderstood the nature of a properly exhausted claim and thus failed
to adjudicate that claim on the merits, the deferential standards of review in AEDPA do not apply.” 
Weeks, on the other hand, “held that the §2254(d) standards apply when a state supreme court rejects
a claim without giving any ‘indication of how it reached its decision.’”  (citation omitted).  From
this, the court went on to conclude:

Hameen, Appel, and Everett govern when the opinion of a state court reveals that
it did not adjudicate a claim;  Weeks applies when a claim is rejected without
explanation.   In the present case, the Pennsylvania Supreme Court rejected
Chadwick’s claim on the merits without explanation.  Weeks is therefore the
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governing precedent, and §2254(d) must be applied.

64) Cargle v. Mullin, 317 F.3d 1196, 1204-1205 (10th Cir. 2003).  Before reaching the merits in this
Oklahoma capital case, the court found that §2254(d)(1) does not apply to the Oklahoma Court of
Criminal Appeals’ resolutions of petitioner’s ineffective assistance of appellate counsel claims
because the standard applied to those claims by the state court  does not comport with Strickland v.
Washington.  Under the state court’s standard, appellate ineffectiveness claims can be rejected
“without any assessment of the merits of underlying predicate claims,” and, in order to show
prejudice, “petitioners must establish not only a meritorious omitted issue but also an improper
motive or cause behind counsel’s omission of the issue.” (emphasis by Tenth Circuit).  This
approach, the court concluded, “is clearly wrong, as a matter of federal law,” and claims analyzed
by the state court in this manner are therefore not subject to §2254(d).  Additionally, with regard to
petitioner’s “cumulative error” contentions, the court held that §2254(d) would not apply because
the state court did not decide any questions of aggregate prejudice.  

65) Morris v. Burnett, 319 F.3d 1254, 1267 (10th Cir.), cert. denied sub nom. Morris v. Ortiz, 540 U.S.
909 (2003). In the course of reversing the district court’s grant of relief in this Colorado sexual
assault case, the Tenth Circuit – notwithstanding the parties’ assumption to the contrary – found that
§2254(d) would not apply to one of petitioner’s claims. The court explained:

The [state appellate court’s] opinion did not . . . mention the Petitioner’s claim that
the exclusion of [an expert’s] testimony deprived him of his constitutional right to
present defense evidence, a matter raised in an 11-page portion of his opening brief
on appeal. When the state court addresses the great bulk of the issues raised by the
petitioner’s brief in that court but omits to address a particular claim, we have
inferred that the claim was not decided “on the merits” in the state court. Duckett
v. Mullin, 306 F.3d 982, 991 n.1 (10th Cir.2002). That is the situation here.
Therefore, we do not apply the deferential review set forth in 28 U.S.C. § 2254(d)
with respect to that claim.

66) Eze v. Senkowski, 321 F.3d 110, 122-124 (2nd Cir. 2003).  The Second Circuit found that
petitioner’s Sixth Amendment ineffective assistance of counsel claim was adjudicated on the merits
in state court, even though, in rejecting the claim, the state appellate court cited only to a state
precedent prescribing a standard different from the one set forth in Strickland v. Washington.  The
court explained:  “The Appellate Division held that ‘[t]he record does not support the contentions
of the defendant that . . . he was denied effective assistance of counsel.’ [citation omitted]. This
language demonstrates that the Appellate Division disposed of the claim on substantive grounds.” 

67) Miranda v. Bennett, 322 F.3d 171 (2nd Cir. 2003). Revisiting the theme it addressed in Rudenko
v. Costello, 286 F.3d 51 (2nd Cir. 2002), the Second Circuit remanded this §2254 case to the district
court “for a specification of the ground or grounds on which [two of petitioner’s] claims . . . were
rejected.” 322 F.3d at 173. The court deemed this approach necessary because the district court
denied relief simply by “adopting the reasons given by the State’s Appellate Division in affirming
Miranda’s conviction and the reasons given by the State in opposing the petition,” some of which
were vague and/or contradictory. See, e.g., 322 F.3d at 177 (“the State’s Memorandum, which was
adopted in toto by the district court, stated that Miranda both did, and did not, object to the unfair
line of cross-examination”). In its discussion of the problems posed for appellate courts by trial
courts’ in these circumstances, the Second Circuit made clear that “[w]e do not suggest that the
district court must write an opinion or lengthy order in every case,” “[n]or do we suggest that the
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court cannot properly adopt a party’s argument on a given issue instead of issuing an order setting
out a free-standing elaboration of the court’s views.” 322 F.3d at 177.  “That said,” the court
continued, “we nonetheless heed the cautionary note repeatedly sounded by the Supreme Court as
to the imprudence of wholesale adoption of a party’s position even in making findings of fact after
the court’s decision has been announced.” 322 F.3d at 177 (proceeding to quote United States v. El
Paso Natural Gas Co., 376 U.S. 651, 657 n. 4 (1964)). In the course of its discussion of petitioner’s
claims, the court noted that in light of the state court’s rejection of certain claims because they “are
unpreserved for appellate review, without merit, or do not require reversal,” “the state court may not
have decided these . . . claims on their merits, [and therefore] no AEDPA deference by the district
court was warranted.”  322 F.3d at 179.

68) Monroe v. Angelone, 323 F.3d 286 (4th Cir. 2003).  In the course of affirming the district court’s
grant of relief on petitioner’s Brady v. Maryland claim in this Virginia non-capital murder case, the
Fourth Circuit held that “AEDPA’s deference requirement does not apply when a claim made on
federal habeas review is premised on Brady material that has surfaced for the first time during
federal proceedings.” 323 F.3d at 297.  The court explained:

In making th[e] “materiality” determination, the third step in any Brady analysis,
we are unable to accord AEDPA deference on an item-by-item basis to the four
items of exculpatory material considered in state court, because we are obliged to
assess the materiality of exculpatory evidence “collectively, not item by item.” ...
In these circumstances, we have no way of deferring to an earlier state court
adjudication on materiality because no state court considered all of the Brady
material presented here. As a result, we must make an independent assessment of
whether the suppression of exculpatory evidence-including the evidence previously
presented to the state courts-materially affected Monroe’s first-degree murder
conviction.

323 F.3d at 298-299 (quoting Kyles v. Whitley, 514 U.S. at 436).  
In footnote 19, the court explained that the approach taken in this case would not result in

widespread suspension of §2254(d)’s application:
The fact that we are weighing all of the suppressed evidence in assessing materiality
may raise the concern that a federal habeas petitioner will be afforded de novo
review of a Brady claim (already considered by a state court) whenever a scintilla
of new exculpatory material comes to light in federal proceedings. To the contrary,
we continue to defer to state court decisions that relief would not be warranted on
the basis of the Brady evidence that those courts considered. Thus, if a petitioner's
discovery in federal court is minor, it will be unlikely to tip the analysis in favor of
relief; the newly discovered evidence would have to be the proverbial straw that
broke the camel’s back.  Further, it may be suggested that we are encouraging
defendants to make a less-than-vigorous effort to uncover Brady material during
state proceedings. However, AEDPA guards against any strategic decision to wait
to search for Brady material: a federal habeas petitioner may only secure an
evidentiary hearing if he has been fully diligent in state court. 28 U.S.C. §
2254(e)(2). Thus, in considering this Brady material collectively, we neither free
defendants from the effects of state adjudication, nor encourage them to be lax in
their state court efforts.

323 F.3d at 299 n.19.

69) Cook v. McKune, 323 F.3d 825, 831 (10th Cir. 2003).  Prior to reaching the merits and granting
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relief, the Tenth Circuit noted that the state supreme court treated petitioner’s claims “as issues of
Kansas law, rather than discussing the federal Confrontation Clause precedents,” and observed that
“[t]his presents the question of whether the unavailability aspect of Cook’s Confrontation Clause
claim was adjudicated on the merits.” After acknowledging past precedent suggesting this sort of
treatment would result in a determination that the issue had not been “adjudicated on the merits” for
purposes of §2254(d), the court concluded as follows:

Whatever discord exists between our decisions was resolved by Early v. Packer,
537 U.S. 3 (2002) (per curiam), in which the Supreme Court said that failure to
discuss or even to be aware of federal precedent does not in itself render a state
court’s decision contrary to federal law. The Supreme Court thus applied the
AEDPA standard to a claim which the State court disposed of without citing
controlling Supreme Court precedent. [citations omitted]. We therefore must apply
the AEDPA standard to determine whether it was an unreasonable application of
the Supreme Court’s Sixth Amendment jurisprudence to admit [the witness’]
preliminary hearing testimony at trial.

70) McKenzie v. Smith, 326 F.3d 721, 726-727 (6th Cir. 2003), cert. denied, 540 U.S. 1158 (2004).
Before reaching the merits and granting relief in this Michigan “assault with intent to kill” case, the
Sixth Circuit noted that although petitioner presented his claim during state post-conviction
proceedings, the state court misconstrued the claim as one challenging the admissibility of a piece
of evidence and deemed it barred because the same admissibility challenge had previously been
rejected on direct appeal;  thus, the state court never considered petitioner’s sufficiency claim. The
court then acknowledged that, unlike in other circuits,

existing [Sixth Circuit] precedent binds us to the strictures of 28 U.S.C. §2254 even
“when there is no state court decision articulating its reasons.”  Harris v. Stovall,
212 F.3d 940, 943 (6th Cir.2000).  In this instance, however, we believe that Harris
is distinguishable.  There, the state court issued a summary order granting the
prosecutor’s motion to affirm.  Id. Although the court did not explain the basis for
its reason, we can safely assume that the state court considered the merits of
Harris’s claim.  Here, with regard to McKenzie’s sufficiency claim, the trial court
believed that the court of appeals had already considered the claim.  However, as
noted above, [this was not so]. . . .  Accordingly, there are simply no results, let
alone reasoning, to which this court can defer. Without such results or reasoning,
any attempt to [apply §2254(d)] . . . would be futile.  If deference to the state court
is inapplicable or inappropriate, we “exercise our independent judgment” and
review the claim de novo.  

71) Ellis v. Mullin, 326 F.3d 1122, 1127 (10th Cir. 2002), cert. denied, 540 U.S. 977 (2003).  A
majority of the Tenth Circuit panel granted relief in this Oklahoma capital case, finding that the trial
court’s exclusion of a psychiatrist’s report during the guilt-or-innocence phase of petitioner’s trial,
at which petitioner’s only defense was insanity, violated the rule of Chambers v. Mississippi, 410
U.S. 284 (1973).  Before addressing the merits, the majority noted that the state appellate court
“upheld the exclusion without any reference to Ellis’s Chambers claim, holding only that the report
properly was excluded under state law [because it referred only to competency],” and that, as a
result, “our review is de novo.”  However, without additional explanation, the majority further stated
that “the state court’s determination that nothing in the [expert] report was directed at the issue of
sanity is entitled to deference under §2254(d)(2).”
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72) Darks v. Mullin, 327 F.3d 1001 (10th Cir.), cert. denied, 540 U.S. 968 (2003).  In the course of
reversing the district court’s grant of relief at both guilt-or-innocence and sentencing in this
Oklahoma capital case, the Tenth Circuit declined to apply §2254(d).  As to petitioner’s Beck v.
Alabama claim, upon which the district court had granted relief, the court of appeals found that the
state court had taken the wrong approach, explaining that “[t]he question under Beck . . . is whether
there was sufficient evidence to warrant instructing the jury on the lesser included offense, not [–
as the state court apparently saw it – ] whether there was sufficient evidence to support the first
degree murder conviction.”   “Because the [state court] did not address the proper question and
adjudicate whether there was sufficient evidence to warrant a manslaughter instruction,” the court
concluded, “we owe no deference to the OCCA decision.” 327 F.3d at 1009-1010.

The court took a similar approach to petitioner’s challenge to the trial court’s sua sponte
issuance of an Allen charge at the sentencing phase, which the district found sufficient to warrant
relief.  Noting that the state court “decided this issue on state law grounds only, determining the trial
judge gave the supplemental instruction after the jury had exceeded a reasonable time for reaching
a punishment decision,” the Tenth Circuit concluded that “there is no state court decision to which
deference is due.” 327 F.3d at 1012.

Finally, the court, citing its decision in Willingham v. Mullin, 296 F.3d 917, 935 (10th Cir.
2002), noted its disagreement with the Oklahoma Court of Criminal Appeals’ approach to
petitioner’s claim of “cumulative error.”  The court went on to observe that “[c]umulative error
analysis is an extension of harmless error, . . . and ‘conduct[s] [sic] the same inquiry as for individual
error,’ . . . focusing on ‘“the underlying fairness of the trial,”’” and that, “[i]n assessing cumulative
error, only first stage errors are relevant to the conviction, but all errors are relevant to the sentence.” 
327 F.3d at 1018.  Despite its disagreement with the state court’s approach, the Tenth Circuit
concluded that petitioner was not entitled to relief on this ground either.

73) Parker v. Secretary for the Dept. of Corrections, 331 F.3d 764 (11th Cir. 2003), cert. denied sub
nom. Parker v. Crosby, 540 U.S. 1222 (2004).  In the course of affirming the denial of relief in this
Florida capital case, the Eleventh Circuit rejected petitioner’s contention that §2254(d)(1) was
inapplicable to his jury instruction claim “because the Florida Supreme Court failed to discuss or
even cite any relevant federal case law relating to the jury instructions.” 331 F.3d at 776.  After
discussing its prior decisions on this point, the court concluded that “[a]ll that is required under
§2254(d)(1) is an adjudication on the merits, not a full state court opinion.” 331 F.3d at 776.  The
court went on to state that, “[h]aving determined . . . that Parker presented his substantive challenge
to the jury instructions during his state habeas proceedings, we also conclude that the state court
ruled on that challenge. The state court’s failure to cite the relevant Supreme Court precedents does
not mean that AEDPA deference does not apply.” 331 F.3d at 776.

74) Su v. Filion, 335 F.3d 119, 126 n.3 (2nd Cir.2003). Citing Miranda v. Bennett, 322 F.3d 171, 178
(2nd Cir.2003), the Second Circuit stated as follows with regard to ambiguous state court
dispositions of petitioners’ claims: “[Where] a state court’s ruling does not make clear whether a
claim was rejected for procedural or substantive reasons and where the record does not otherwise
preclude the possibility that the claim was denied on procedural grounds, AEDPA deference is not
given, because we cannot say that the state court’s decision was on the merits.” 

75) Hill v. Ozmint, 339 F.3d 187, 196 (4th Cir. 2003). In this South Carolina capital case, the Fourth
Circuit rejected petitioner’s argument that, because the state court’s denial of relief on his denial-of-
continuance claim was premised on state law, there had been no adjudication of the federal merits
for §2254(d) purposes.  Relying on Early v. Packer, 537 U.S. 3 (2002) (per curiam), the Fourth
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Circuit explained that “a state court may adjudicate a claim ‘on the merits’ without relying on or
citing relevant Supreme Court precedents,” and that, in this case, “the state court . . . adjudicated [the
claim] on the merits, regardless of whether it referenced relevant federal law.”

76) Barnes v. Elo, 339 F.3d 496, 501 (6th Cir. 2003), cert. denied, 540 U.S. 1164 (2004).  In affirming
the denial of relief in this Michigan case, the Sixth Circuit panel majority noted that it would not
apply §2254(d) to petitioner’s claim that trial counsel was ineffective for failing to present medical
testimony indicating that he suffered from post-polio syndrome that made it impossible for him to
have run out of the victim’s house as she had testified her attacker had done.  The majority
explained:

[I]n ruling on petitioner’s motion to remand for an evidentiary hearing and on the
merits of the ineffective assistance claim related to the failure to call medical
witnesses, the Michigan state court of appeals apparently failed to consider Dr.
Waring’s affidavit, which had been filed by petitioner. Indeed, in considering the
merits of that claim the state court relied upon what it perceived to be a failure on
the part of petitioner to file the affidavit which he had in fact filed. . . . In these
unusual circumstances, a federal court has no alternative but to conduct an
independent review of the claim, because there is no foundation in the state court
proceedings for AEDPA deference. See McKenzie v. Smith, 326 F.3d 721, 727 (6th
Cir.2003).

77) Maples v. Stegall, 340 F.3d 433, 437 (6th Cir. 2003).  A majority of the Sixth Circuit panel noted
the Sixth Circuit’s unusual insistence on applying §2254(d) even to claims that were not adjudicated
on the merits in state court and found that this approach has been “abrogated by Wiggins v. Smith,
539 U.S. 510 (2003).”  The majority explained that in Wiggins, the Supreme Court declined to apply
§2254(d) to the prejudice prong of the petitioner’s ineffective assistance of counsel claim “because
no state court analyzed” that part of the claim.  Because the claim in this case had likewise been
bypassed by the state court, the majority concluded that “we too must review Maples’s ineffective-
assistance-of-counsel claim de novo.”

78) Davis v. Crosby, 341 F.3d 1310, 1313 (11th Cir. 2003) (per curiam).  En route to granting relief
on petitioner’s claim that trial counsel was ineffective for failing to properly preserve a meritorious
Batson claim for direct appeal, the Eleventh Circuit determined that §2254(d) would not apply to the
claim because “the state courts failed to address it in denying [collateral] relief.”  “Instead,” the court
explained, “the state courts construed [petitioner’s] motion as resting on the clearly unsupported
assertion that trial counsel failed to raise a Batson claim.  As the Florida courts failed to resolve the
merits of Davis’s claim, the present controversy falls outside of §2254(d)(1)’s requirement that we
defer to state court decisions . . .” (footnote omitted).  

79) Newton v. Million, 349 F.3d 873, 877-878 (6th Cir. 2003).  After noting that the state supreme
court “neglected Newton’s federal claim,” the Sixth Circuit went on to state that, “[i]n the case sub
judice, as the state court ‘did not assess the merits of a claim properly raised in a habeas petition, the
deference due under AEDPA does not apply.’” (citations omitted).

80) Rompilla v. Horn, 355 F.3d 233 (3rd Cir. 2004), rev’d on other grounds sub nom. Rompilla v.
Beard, 545 U.S. 374 (2005).  In the course of reversing the district court’s grant of sentencing phase
relief in this Pennsylvania capital case, the Third Circuit panel majority discussed the difference
between a state court’s failure to adjudicate the merits of a claim, and a state court opinion that fails
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to “discuss[] every argument, sub-argument, and legal authority offered by the habeas petitioner.” 
355 F.3d at 247.  Responding to petitioner’s assertions that the state court’s application of a three-
part state law test for ineffectiveness, as opposed to the two-part Strickland v. Washington test, had
§2254(d) implications, and that the state court’s failure to mention parts of petitioner’s
ineffectiveness arguments suggest a failure to adjudicate those issues, the majority stated as follows:

[I]t is abundantly clear that the state supreme court adjudicated Rompilla’s Sixth
Amendment claim on the merits. Although the state supreme court referred to its
own three-pronged ineffective assistance test rather than the two-pronged Strickland
test, the Pennsylvania Supreme Court has explicitly held that the state standard is
“the same” as Strickland’s and that Pennsylvania law does not provide “any greater
or lesser protection” than the Sixth Amendment. Commonwealth v. Pierce, 515 Pa.
153, 527 A.2d 973, 976-77 (Pa.1987) . . . Since the brief filed . . . in the PCRA
appeal left no doubt that the ineffectiveness claim asserted was based on federal
law, it is perfectly clear that the state supreme court adjudicated that federal claim
on the merits but simply chose to address the claim within the framework of its
own, familiar three-part test, which it regards as “the same” as Strickland.  
* * *
Finally, Rompilla’s complaint that the state supreme court “failed to discuss any
aspect” of his arguments regarding evidence of alcoholism and intoxication goes to
the style of the state court’s opinion, not the question whether the state court
rendered an adjudication on the merits. There are many different theories about how
judicial opinions should be written. While some opinions make a point of
specifically addressing every argument and every significant legal authority offered
by counsel, others favor brevity and comment on only those points that the court
finds most important. Because the state supreme court in this case rendered an
“adjudication on the merits” of Rompilla’s Sixth Amendment claim, Rompilla’s
criticisms of the . . . opinion cannot free him from the restrictive standards of review
set out in 28 U.S.C. § 2254(d)(1).

355 F.3d at 248-250. 

81) Holloway v. Horn, 355 F.3d 707 (3rd Cir.), cert. denied sub nom. Beard v. Holloway, 543 U.S.
976 (2004). Before addressing the merits and granting relief on petitioner’s Batson claim in this
Pennsylvania capital case, the Third Circuit noted that “Holloway presented his Batson claim to the
Pennsylvania Supreme Court on direct appeal, but the Court failed to even mention the claim (much
less adjudicate the merits) in its disposition . . . Consequently, pre-AEDPA standards govern.” 355
F.3d at 718.  

82) Busby v. Dretke, 359 F.3d 708, 721 n.14 (5th Cir.), cert. denied, 541 U.S. 1087 (2004).  After
declining the state’s request that petitioner’s First Amendment claim be rejected as procedurally
barred based on a state court’s notation of the existence of such a bar, the Fifth Circuit stated as
follows about the applicability of §2254(d) to the claim:  “That the state habeas court also invoked
a procedural bar as an alternative basis to deny relief does not deprive the state of the benefit of
AEDPA's deferential standard. Based on the state court record, it is clear that the state courts have
rejected the substance of Busby's claim; the rejection of his First Amendment claim is therefore ‘an
adjudication on the merits’ within the meaning of § 2254(d). See Mercadel v. Cain, 179 F.3d 271,
274 (5th Cir.1999); see also Johnson v. McKune, 288 F.3d 1187, 1192 (10th Cir.2002).”

83) Jones v. Luebbers, 359 F.3d 1005, 1011-1012 (8th Cir. 2004), cert. denied sub nom. Jones v.
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Roper, 543 U.S. 1027 (2004).  In this Missouri capital case, the Eighth Circuit stated as follows with 
regard to the application of §2254(d) to petitioner’s judicial bias claim:

In this instance, the Missouri Supreme Court characterized the issue of bias as a
matter of state law. See Jones, 979 S.W.2d at 177-78 (“Questions concerning a
judge’s qualification to hear a case usually are not constitutional questions; rather,
they are questions answered by common law, statute, or the code of judicial
conduct.”). Accordingly, it neither identified nor purported to apply any “clearly
established Federal law, as determined by the Supreme Court of the United States.”
28 U.S.C. § 2245(d)(1). The fact that a state court does not rely on United States
Supreme Court precedent, however, does not prevent our review of the reasoning
and result expressed in a state court’s judgment. Early v. Packer, 537 U.S. 3, 7
(2002) (per curiam) (“[a]voiding [reversal on Federal habeas review] does not
require citation of our cases--indeed, it does not even require awareness of our
cases, so long as neither the reasoning nor the result of the state-court decision
contradicts them.”). Under Early, it is the substance of the state court’s decision that
is subject to habeas review.

The court went on to apply §2254(d) and deny relief. 

84) Francolino v. Kuhlman, 365 F.3d 137, 141 (2nd Cir.), cert. denied sub nom. Francolino v. Walsh,
543 U.S. 872 (2004).  In the course of affirming the district court’s denial of relief in this enterprise
corruption case, the Second Circuit adhered to its view that a claim falling within the scope of a state
court’s declaration that a prisoner’s “remaining contentions” are “without merit” constitutes an
adjudication on the merits to which §2254(d) applies.

85) Brown v. Luebbers, 371 F.3d 458, 462-463 (8th Cir. 2004) (en banc), cert. denied, 543 U.S. 1189
(2005).  Rejecting the panel’s conclusion to the contrary, the en banc Eighth Circuit held that the
Missouri Supreme Court adjudicated petitioner’s challenge to the trial court’s refusal to admit a
letter from his brother at mitigating evidence at the capital sentencing phase.  After acknowledging
that “the bulk of the Missouri Supreme Court’s brief discussion of Brown’s claim was devoted to
the state-law evidentiary question,” the court noted that the state court “cited cases applying the
relevant constitutional rule [from Green v. Georgia] and held against Brown on the question of
reliability.” “The citation to the relevant law and the invocation of ‘reliability’ in the opinion,” the
Eighth Circuit concluded, “are enough to persuade us that the Missouri Supreme Court adjudicated
the due process claim on the merits.”  Additionally, the court identified a second reason for finding
an adjudication on the merits, explaining that the state court’s determination that the trial court’s
ruling had not been “prejudicial” “signals to us the application of the Chapman [v. California]
standard, as the Supreme Court has long considered prejudice in its Chapman harmless-error
analyses.”

86) Oswald v. Bertrand, 374 F.3d 475, 477 (7th Cir. 2004), cert. denied, 543 U.S. 1002 (2004).  Before
affirming the grant of relief in this Wisconsin armed robbery and murder case, the Seventh Circuit
panel majority stated as follows about the state appellate court’s opinion and the applicability of
§2254(d):

The state appellate court discussed and disposed of Oswald’s claim that the jury
selection procedure used in his case had denied him an impartial tribunal, but it did
not discuss the claim with reference to federal law.  No matter.  So long as the
standard it applied was as demanding as the federal standard – and there is no
suggestion that it was not – the federal claim is deemed adjudicated on the merits
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and its rejection is therefore entitled in this habeas corpus proceeding to the
deference prescribed by section 2254(d)(1).

(internal citations omitted).

87) Conner v. McBride, 375 F.3d 643, 651(7th Cir. 2004), cert. denied, 543 U.S. 1189 (2005).  In the
course of affirming the denial of relief in this Indiana capital case, the Seventh Circuit found it
necessary to “dispense with [petitioner’s] misguided notion that we should review the [state] court’s
ruling de novo, unrestricted by AEDPA standards . . . because neither [state court] expressly laid out
the federal law applicable to [petitioner’s claims].”  The court went on to state that, “so long as a
habeas petition is filed after AEDPA’s effective date and a state court arguably addressed the claim,
as is the case here, federal review is inescapably circumscribed by the Act.” 

88) Matheney v. Anderson, 377 F.3d 740, 747 (7th Cir. 2004), cert. denied sub nom. Matheney v.
Davis, 544 U.S. 1035 (2005).  The Seventh Circuit rejected petitioner’s contention that §2254(d)
should not apply because the federal district court held an evidentiary hearing.  The court explained: 
 “[O]ur case law is clear in holding that §2254(d) ‘is applicable even though the district judge held
an evidentiary hearing.’ ‘The evidence obtained in such a hearing is quite likely to bear on the
reasonableness of the state courts’ adjudication . . . but we do not see why it should alter the
standard of federal review.’” (quoting Pecoraro v. Walls, 286 F.3d 439, 443 (7th Cir. 2002))
(additional internal citations omitted).

89) Peoples v. Campbell, 377 F.3d 1208, 1227 (11th Cir. 2004), cert. denied, 545 U.S. 1142 (2005). 
In the course of affirming the denial of relief in this Alabama capital case, the Eleventh Circuit –
relying on Wright v. Secretary for the Dept. of Corrections, 278 F.3d 1245 (11th Cir. 2002) – held
that the Alabama’s Supreme Court’s statement that it had “carefully review the remaining issues”
and found them lacking merit constituted an “adjudication on the merits” for purposes of §2254(d). 

90) Earls v. McCaughtry, 379 F.3d 489 (7th Cir. 2004).  En route to granting relief on petitioner’s
ineffective assistance of counsel claim, the Seventh Circuit determined that §2254(d) would not
apply to the deficient performance component of its analysis because the state court had denied relief
strictly on a finding that petitioner could not show prejudice.  

91) Harding v. Sternes, 380 F.3d 1034, 1044 (7th Cir. 2004), cert. denied, 543 U.S. 1174 (2005).  In
the course of affirming the denial of relief in this Illinois armed robbery case, the Seventh Circuit
rejected the state’s contention that the state court made a finding on the “deficient performance”
component of petitioner’s ineffective assistance of counsel claim, for purposes of determining the
applicability of §2254(d) to that issue in federal habeas proceedings.  The Seventh Circuit explained:

The State accurately notes that the state appellate court described the attorney’s
decision to introduce evidence of other crimes as generally a matter of trial strategy;
it then assumes that this description by the appellate court amounts to a definitive
estimation of the performance of Mr. Harding’s attorney. We cannot accept this
view. The state appellate court did not conclude that Mr. Harding employed a
reasonable trial strategy or that his performance was reasonable. The district court
correctly determined that the state appellate court did not make a finding under the
first prong of Strickland on the reasonableness of the attorney’s performance.
Accordingly, the district court correctly reviewed this issue de novo.

92) Rodruguez v. Chandler, 382 F.3d 670, 673 (7th Cir. 2004), cert. denied, 543 U.S. 1156 (2005). 
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In the course of vacating the district court’s grant of relief and remanding for a determination of
adverse effect flowing from the trial court’s disqualification of petitioner’s counsel-of-choice, the
Seventh Circuit stated that its analysis of the possibility of harmlessness “is not affected by 28
U.S.C. §2254(d) because the state’s appellate court did not address whether any error was harmless.”

93) Cox v. Donnelly, 387 F.3d 193, 196-97 (2nd Cir. 2004).  Reviewing the district court’s grant of
relief on petitioner’s claim that trial counsel was ineffective for failing to object to the trial court’s
unconstitutional intent instruction, the Second Circuit began by finding that the state courts
adjudicated petitioner’s claim where the intermediate appellate court ignored the claim entirely, and
the state’s highest court said only that the claim was “without merit.”

94) Lewis v. Mayle, 391 F.3d 989 (9th Cir. 2004).  In the course of granting relief on petitioner’s
conflict of interest claim, the Ninth Circuit determined that, because the state appellate court had
recognized that waiver was a possible issue, but expressly declined to resolve that issue, §2254(d)
would not apply to the examination of the alleged waiver in federal habeas.

95) Nance v. Norris, 392 F.3d 284, 289 (8th Cir. 2004), cert. denied, 546 U.S. 858 (2005).  In the
course of affirming the denial of relief in this Arkansas capital case, the Eighth Circuit stated as
follows with regard to §2254(d):  “An adjudication on the merits does not require that a state court
invoke any particular language or devote any specific degree of attention to the claim, but when a
state court specifically disclaims addressing constitutional arguments, at the very least, section
2254(d) does not apply.” (citing  Brown v. Luebbers, 371 F.3d 458, 461 (8th Cir.2004), petition for
cert. filed, (U.S. Nov. 12, 2004) (No. 04-7227)).

96) Lambert v. Blodgett, 393 F.3d 943, 969 (9th Cir.), cert. denied, 546 U.S. 963 (2005).  In this non-
capital Washington murder case, the Ninth Circuit panel rejected the district court’s determination
that the state court’s decision on petitioner’s claims did not constitute an “adjudication on the
merits” for purposes of §2254(d) because the state courts failed to afford petitioner a full evidentiary
hearing.  The court explained its understanding of what constitutes an “adjudication on the merits”
as follows:

[T]he text and structure of AEDPA, as well as our prior cases interpreting the
statute, suggest that the phrase “adjudicated on the merits” was not used as a term
of art unique to this context, but was understood to mean precisely what it does in
nearly all modern legal contexts:  “a decision finally resolving the parties’ claims
. . . that is based on the substance of the claim advanced, rather than on a
procedural, or other, ground.”  Sellan v. Kuhlman, 261 F.3d 303, 311 (2d Cir.2001). 
In light of the foregoing, we conclude that the force of the phrase “adjudicated on
the merits” lies in the words “on the merits.”  We decline to accept Lambert’s
proposal to inject an “evidentiary hearing” requirement as a pre-requisite to AEDPA
deference.  Instead, we hold that a state has “adjudicated” a petitioner’s
constitutional claim “on the merits” for purposes of §2254(d) when it has decided
the petitioner’s right to post conviction relief on the basis of the substance of the
constitutional claim advanced, rather than denying the claim on the basis of a
procedural or other rule precluding state court review of the merits.

97) Canaan v. McBride, 395 F.3d 376, 382 (7th Cir. 2005).  Before affirming the grant of relief on
petitioner’s ineffective assistance of counsel claim in this Indiana capital case, the Seventh Circuit
determined that §2254(d) would not govern its analysis because, “[a]lthough he squarely presented
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this argument to the Indiana Supreme Court, its decision makes no mention of this issue, even to
reject it on procedural grounds or to indicate that it found no need to discuss the remaining issues
in the case.” The court explained further:  “When a state court is silent with respect to a habeas
corpus petitioner’s claim, that claim has not been “adjudicated on the merits’ for purposes of
§2254(d).  As a practical matter, a federal court cannot apply the deferential standard provided by
§2254(d) in the absence of any state court decision on the issue.”

98) Cox v. Burger, 398 F.3d 1025, 1030 (8th Cir. 2005), cert. denied, 546 U.S. 844 (2005).  In the
course of denying relief in this Iowa murder case, the Eighth Circuit rejected petitioner’s contention
that the state court did not adjudicate the merits of his Confrontation Clause claim.  Observing that
“[t]he pertinent question is not whether the Iowa Court of Appeals explicitly discussed the
Confrontation Clause but whether its decision contradicted applicable Supreme Court precedent in
its reasoning or result,” the Eighth Circuit found that the state court “effectively adjudicated Cox’s
Confrontation Clause claim on the merits through its analysis of Iowa Rule of Evidence 804(b)(1).”
Because petitioner had not shown “how the Iowa court’s analysis of the claim did not comport with
established federal Confrontation Clause law,” the district court was correct to apply §2254(d).

99) White v. Coplan, 399 F.3d 18, 23 (1st Cir.), cert. denied sub nom. Cattell v. White, 546 U.S. 972
(2005).  Before granting relief on petitioner’s Confrontation Clause claim in this New Hampshire
case involving three counts of sexual assault, the First Circuit found that the state court adjudicated
the federal component of petitioner’s claim on the merits by stating that the claim failed under state
law, and that federal law did not provide any greater protection than the state law petitioner had been
unable to satisfy.  “To trigger the AEDPA standard,” the First Circuit explained, “the state court
need not discuss the federal claim in any detail; we infer that the federal claim was considered if the
state court rejects a counterpart state claim and then cites to a case holding that the federal
constitution provides no greater protection.”

100) Walker v. True, 401 F.3d 574, 579 n.1 (4th Cir. 2005), cert. granted, judgment vacated, 546 U.S.
1086 (2006) (remanding for reconsideration in light of Banks v. Dretke, 540 U.S. 668 (2004)). 
Affirming the dismissal of the §2254 petition in this Virginia capital case, the Fourth Circuit panel
majority rejected petitioner’s argument that §2254(d) should not apply in light of the district court’s
determination that the merits of petitioner’s claim “‘do not appear to have been addressed’ by the
state court.”  The majority reasoned that, “[w]hile the state court did not address this claim at length,
it did describe the claim and then note that the claim ‘fails to satisfy the “performance” prong of the
two-part test set out in Strickland.’  The state court’s disposition of a claim need not include
extended analysis to qualify as an ‘adjudicat[ion] on the merits’ under section 2254(d).” (internal
citation omitted).

101) DeBerry v. Portuondo, 403 F.3d 57 (2nd Cir.), cert. denied sub nom. DeBerry v. Smith, 546 U.S.
884 (2005).  After rejecting the state’s argument that the state appellate court’s rejection of
petitioner’s Batson claims by saying, “The defendant’s remaining contentions are either unpreserved
for appellate review ([citing cases]) or are without merit,” constituted a procedural bar to federal
habeas review, the Second Circuit examined the effect of the state court’s disposition on the
applicability of §2254(d).  Relying on Miranda v. Bennett, 322 F.3d 171, 178 (2nd Cir. 2003), a
majority of the panel found as follows:

Because the Appellate Division did not explain its basis for affirming the trial court
on the Batson claims, we cannot conclude that it adjudicated those claims on the
merits. Just as the Appellate Division decision does not reveal which of the four
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claims were not reached for procedural reasons, it does not reveal which claims
were adjudicated on the merits. Therefore, we cannot hold any one of the four
claims to have been adjudicated on the merits. 

403 F.3d at 67.   Responding to the concurrence’s contention that this approach was illogical, the
majority added that, “[i]t is self-evident, we believe, that a state court can fail to clearly express its
reliance on a procedural basis while, at the same time, not adjudicating the claim on the merits.”  403
F.3d at 67 n.7.  Finally, the court noted that although the ground on which the appellate court
rejected petitioner’s Batson arguments was not clear, it was clear that the trial judge had adjudicated
petitioner’s claims on the merits.  After further observing that “[i]t is not clear whether an
adjudication on the merits by a trial court, which is neither explicitly affirmed on the merits nor
explicitly rejected by the appellate court, is sufficient to trigger AEDPA review,” the court
concluded that resolution of this issue would be unnecessary because the trial judge’s “credibility
findings [on Batson issues] are entitled to great deference even without applying AEDPA, [and
therefore] the distinction between AEDPA and pre-AEDPA standards is not crucial for these three
claims.” 403 F.3d at 68.  See also Yeboah-Sefah v. Ficco, 556 F.3d 53, 80 (1st Cir. 2009) (quoting
DeBerry) (“As our sister circuit has recognized, ‘it is not clear whether an adjudication on the merits
by a trial court, which is neither explicitly affirmed on the merits nor explicitly rejected by the
appellate court, is sufficient to trigger AEDPA review.’”). 

102) Harris v. Poppell, 411 F.3d 1189, 1196 (10th Cir. 2005).  In the course of denying relief in this
Oklahoma murder case, the Tenth Circuit held that a state court decision which fails to mention
federal law nevertheless constitutes an adjudication on the merits if the state court “rejected [the
petitioner’s] claim under a standard that is equally or more favorable to him relative to the federal
standard.”  “Obviously,” the court reasoned, “in such a case, ‘neither the reasoning nor the result’
of the state-court decision would contradict federal law.”  (quoting Early v. Packer, 537 U.S. 3, 9
(2002)

103) Muth v. Frank, 412 F.3d 808, 815 (7th Cir.), cert. denied, 546 U.S. 988 (2005).  Before denying
relief on petitioner’s challenge to his incest conviction, the Seventh Circuit observed that “[a]n
adjudication on the merits is perhaps best understood by stating what it is not:  it is not the resolution
of a claim on procedural grounds.” Additionally, in footnote 5, the court added the following:  “If
a state court specifically identifies a claim it must identify and review the correct claim. . . . It stands
to reason that a petition is subject to AEDPA’s standards of review only when a petitioner has had
his claim reviewed by a state court.  If a court consider another claim, it has not considered his
claim.”  (emphases by the court). 

104) Laird v. Horn, 414 F.3d 419 (3rd Cir. 2005), cert. denied sub nom. Beard v. Laird, 546 U.S. 1146
(2006).  Before reaching the merits and granting relief, the Third Circuit determined that §2254(d)
would not apply to petitioner’s due process claim because the claim had not been adjudicated on the
merits in state court.  The court explained that while petitioner’s co-defendant had raised a related
ineffective assistance of counsel claim in the consolidated direct appeal he shared with petitioner,
petitioner himself had not raised the claim at that stage, and the state court had clearly recognized
this distinction. After further finding that petitioner’s due process claim was not procedurally barred,
the court concluded that the claim was entitled to merits review unencumbered by §2254(d).

105) Maldonado v. Wilson, 416 F.3d 470, 475-476 (6th Cir. 2005), cert. denied, 546 U.S. 1101 (2006). 
In the course of denying relief on petitioner’s due process challenge to the admission of certain
evidence at trial, the Sixth Circuit noted that, although petitioner presented his federal claim to the
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state court of appeals, that “court appeared to decide the issue solely on the basis of state evidence
law.”  Relying on Howard v. Bouchard, 405 F.3d 459 (6th Cir. 2005), the Sixth Circuit nevertheless
concluded that “modified AEDPA deference is appropriate.”  The court explained that “[t]his
standard of review requires the court to conduct a careful review of the record and applicable law,
but nonetheless bars the court from reversing unless the state court's decision is contrary to or an
unreasonable application of federal law.” (citing Howard, 405 F.3d at 467).

106) Salazar v. Dretke, 419 F.3d 384, 397-398 (5th Cir. 2005), cert. denied, 547 U.S. 1006 (2006).  In
this Texas capital case, the Fifth Circuit held that petitioner’s due process challenge to the jury’s
discussion of inaccurate information about Texas parole law during deliberations was “adjudicated
on the merits” when the state habeas court excluded all of the evidence on which the claim was
based under Texas Rule of Evidence 606(b).  The court explained:  

[T]he state habeas trial court effectively adjudicated Salazar’s federal claim on the
merits when it concluded that the State’s invocation of Tex.R. Evid. 606(b) left
Salazar with no admissible evidence to support his due process claim and that the
application of Texas Rule 606(b) in this context was constitutional under, inter alia,
Supreme Court precedent. * * * In addressing the due process claim, the state
habeas court applied Texas Rule 606(b) and determined that Salazar had presented
no admissible evidence to support his claim. It further held that the application of
Texas Rule 606(b) did not violate Salazar's due process rights . . . The state habeas
court’s ruling, therefore, was not a procedural ruling in which the court dismissed
Salazar’s claim as improperly before the court. Rather, the state court’s decision
was a substantive determination that Salazar’s claim was unsupported by any
evidence and that Salazar’s due process rights had not been violated.

(internal citation and footnote omitted).  

107) Thornburg v. Mullin, 422 F.3d 1113, 1124-1125 (10th Cir. 2005).  Before analyzing and rejecting
the merits of petitioner’s claims in this Oklahoma capital case, the Tenth Circuit described its
approach under §2254(d), in part, as follows:  “[W]hen a state court adjudicates a federal issue
relying solely on a state standard that is at least as favorable to the applicant as the federal standard,
we presume an adjudication on the merits and apply AEDPA deference. See Harris v. Poppel, 411
F.3d 1189, 1196 (10th Cir.2005).”  Following this approach, the court held that the Oklahoma Court
of Criminal Appeals’ state law-only rejection of petitioner’s “plain error” challenge to the admission
of testimony that a state witness had passed a polygraph constituted an “adjudication on the merits”
for §2254(d) purposes.  After noting that “Oklahoma’s plain-error test is rooted in due process,” the
Tenth Circuit explained that “[w]e see no practical distinction between the formulations of plain
error in [this case and a previous Oklahoma plain error decision] and the federal due-process test,
which requires reversal when error ‘so infused the trial with unfairness as to deny due process of
law[.]’ Because the OCCA applied the same test we apply to determine whether there has been a
due-process violation, we must defer to its ruling unless it ‘unreasonably appli[ed]’ that test. 28
U.S.C. § 2254(d). It did not.” 2005 WL 2146057 at *7 (internal citation omitted).

108) Thomas v. Varner, 428 F.3d 491, 501 (3rd Cir. 2005), cert. denied sub nom. Palakovich v.
Thomas, 549 U.S. 1110 (2007).  In the course of affirming the grant of relief on petitioner’s
ineffective assistance of counsel claim, the Third Circuit declined to apply §2254(d) to the
Strickland deficient performance and prejudice inquiries, because the state courts “never reached
th[ese] issue[s], having denied the claim on strategy grounds.”
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109) Harrison v. McBride, 428 F.3d 652, 666 (7th Cir. 2005). Before affirming the grant of relief on
petitioner’s judicial bias claim in this Indiana capital case, the Seventh Circuit rejected the state’s
contentions that the district court erred in failing to show “deference” to the Indiana Supreme
Court’s denial of relief. Relying on Early v. Packer, 537 U.S. 3 (2002) (per curiam), the state
contended that the district court’s determination that the state court had not reached the federal
merits of petitioner’s claim – and instead resolved the claim only under a different state law standard
– did not justify its refusal to apply §2254(d).  The Seventh Circuit disagreed, noting that Early
“does not speak in any terms to the district court’s first reason for rejecting AEDPA deference – that
the state court failed to adjudicate the federal constitutional claim on the merits.” 

110) Weaver v. Bowersox, 438 F.3d 832, 839 (8th Cir. 2006) (corrected opinion), cert. dismissed, 549
U.S. 1092 (2007).  Before reaching the merits and affirming the grant of sentencing phase relief in
this Missouri capital case, a majority of the Eighth Circuit panel determined that although some of
petitioner’s challenges to the prosecutor’s arguments were “not specifically discussed” in the state
court’s opinion denying relief, that opinion’s more general discussion under the heading of “Other
Improper Arguments” was sufficient to constitute an adjudication on the merits for §2254(d)
purposes.  Relying on Brown v. Luebbers, 371 F.3d 458 (8th Cir. 2004) (en banc), and on the
Seventh Circuit’s decision in Muth v. Frank, 412 F.3d 808 (7th Cir. 2005), the court explained that
a “decision by a state supreme court that disposes of a claim, even in a conclusory fashion, is
sufficient.” 

111) Billings v. Polk, 441 F.3d 238, 252 (4th Cir. 2006), cert. denied, 549 U.S. 1119 (2007).  Affirming
the denial of relief in this North Carolina capital case, the Fourth Circuit found that §2254(d) was
inapplicable to petitioner’s challenge to the trial court’s submission of a statutory mitigating factor
for the jury’s consideration over defense objection.  The court explained that, although petitioner
raised this issue on direct appeal as a violation of his Sixth Amendment right to conduct his own
defense, the state supreme court “limited its analysis to the state-law question whether a rational jury
could have found that Billings had no significant history of prior criminal activity.” Thus, the state
“court did not consider – or at least there is no indication that it considered – whether submitting the
mitigating circumstance to the jury over Billings’ objection violated his Sixth Amendment right to
conduct his own defense.”  “Because the state court did not adjudicate Billings’ Sixth Amendment
claim on the merits,” the court concluded, “we review the claim without the deference otherwise
mandated by AEDPA.”

112) Graves v. Dretke, 442 F.3d 334 (5th Cir.), cert. denied sub nom. Quarterman v. Graves, 549 U.S.
943 (2006).  In the course of granting relief on a Brady claim in this Texas capital case, the Fifth
Circuit found that, because the state courts rejected petitioner’s claim as an abuse of the writ, it had
not been adjudicated on the merits in a state court proceeding, and §2254(d) was inapplicable.

113) Lenz v. Washington, 444 F.3d 295 (4th Cir.), cert. denied sub nom. Lenz v. Kelly, 548 U.S. 928
(2006).  After declining to accept the state’s contentions that one of petitioner’s ineffective
assistance of counsel claims in this Virginia capital case was procedurally barred, the Fourth Circuit
observed that, “[b]ecause there is no state court judgment on the merits, we review de novo.” 444
F.3d at 302. 

Later, in discussing petitioner’s separate claim that trial counsel were ineffective for failing
to object to a verdict form that was defective in two ways, the court rejected petitioner’s contention
that the state court’s discussion of counsel’s performance in connection with only one of the two
defects meant that his claim as to the second defect had not been adjudicated on the merits for
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purposes of §2254(d).  The court explained:
The standard of review set forth in §2254(d) applies to “any claim that was
adjudicated on the merits in State court proceedings” (emphasis added). Petitioner
in his state habeas petition presented only one “claim” of ineffective assistance of
counsel based upon the verdict forms. The single claim did note two separate
omissions from the verdict forms, but petitioner’s argument relied largely on a
single case, Powell, for the proposition that both omissions constituted error. The
Supreme Court of Virginia addressed his claim and squarely held that counsel’s
failure to anticipate Powell did not amount to ineffective assistance. Under these
circumstances, we find no warrant to excise a particular aspect of petitioner's
argument and isolate it for de novo review.

444 F.3d at 306-307.

114) Sperry v. McKune, 445 F.3d 1268, 1274-75 (10th Cir.), cert. denied, 549 U.S. 1039 (2006).  In the
course of affirming the denial of relief in this Kansas murder case, the Tenth Circuit found that
petitioner’s ineffective assistance of trial counsel claim had not been adjudicated on the merits for
§2254(d) purposes where the state appellate court refused to reach the claim during post-conviction
proceedings because it believed the claim had been “examined and eliminated on direct appeal,”
while the direct appeal opinion “does not mention the argument . . .”  The court reached the same
conclusion with respect to petitioner’s ineffective assistance of appellate counsel claim, observing
that “[t]he Kansas Court of Appeals does not appear to have reached this argument on the merits,
and therefore, AEDPA does not guide our consideration.”

115) Virgil v. Dretke, 446 F.3d 598, 604 (5th Cir. 2006).  Before reaching the merits and granting relief
in this Texas “causing bodily injury to an elderly person” case, the Fifth Circuit stated as follows
with regard to its method of reviewing the state court’s unexplained decision denying relief:

Because we review only the reasonableness of a state court’s ultimate decision, the
AEDPA inquiry is not altered when, as in this case, state habeas relief is denied
without a written opinion. In this situation, we assume “that the state court applied
the proper ‘clearly established Federal law,’” and then determine “whether its
decision was ‘contrary to’ or ‘an objectively unreasonable application of’ that law.” 

(citations omitted).  

116) Danner v. Motley, 448 F.3d 372, 376 (6th Cir. 2006).  Before denying relief on the merits in this
Kentucky sodomy and rape case, the Sixth Circuit agreed with petitioner that the state court’s
rejection of his Confrontation Clause claim did not constitute an adjudication on the merits for
purposes of §2254(d).  The court explained:

The Kentucky Supreme Court, in affirming Danner’s conviction, examined only
Kentucky state law in determining whether the procedure was proper. ¶ * * *
[Additionally,] [t]here is no indication in the trial court’s comments that it examined
Danner’s Sixth Amendment claim. Nor is there evidence in the Kentucky Supreme
Court’s opinion that it considered the Sixth Amendment at all in ruling on Danner’s
claim.  Any consideration of the Sixth Amendment contained within the state case
law upon which the state courts relied is too attenuated to consider the Sixth
Amendment claim to have been “adjudicated on the merits.” 28 U.S.C. § 2254(d).
Therefore, the AEDPA standard of review does not apply and we review Danner’s
constitutional challenge de novo.
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117) Middleton v. Roper, 455 F.3d 838 (8th Cir. 2006), cert. denied, 549 U.S. 1134 (2007). After finding
that the Confrontation Clause claim in this Missouri capital case was not procedurally barred from
federal review, the Eighth Circuit determined that, because the state supreme court on direct appeal
had not acknowledged the constitutional component of petitioner’s claim, there had been no
adjudication on the merits, and §2254(d) would not apply. 

118) Goble v. Saffle, 2006 WL 1901022 at *6 (10th Cir. July 12, 2006) (unpublished), cert. denied sub
nom. Goble v. Jones, 549 U.S. 1269 (2007).  Before affirming the denial of relief in this non-capital
Oklahoma murder case, the Tenth Circuit accepted the district court’s unchallenged decision to hold
an evidentiary hearing on petitioner’s ineffective assistance of counsel claim.  Relying on Bryant v.
Mullin, 335 F.3d 1207, 1216 (10th Cir. 2003), the court then added that “in reviewing the
conclusions there reached, AEDPA deference is not required because we are not reviewing state
court findings, and are instead reviewing those of the federal district court.”  “Accordingly,” the
court continued, “on appeal we review . . . ‘de novo whether counsel’s performance was legally
deficient and whether the deficiencies prejudiced the defendant.’” (quoting Bryant, supra).

119) Jimenez v. Walker, 458 F.3d 130 (2nd Cir. 2006), cert. denied sub nom. Jimenez v. Graham, 549
U.S. 1133 (2007).  Before affirming the denial of relief in this New York murder case, the Second
Circuit addressed the approach to be taken for §2254(d) “adjudicated on the merits” purposes when
the claim under review is disposed of by the state court as part of a group of claims deemed “either
unpreserved for appellate review or without merit.” 458 F.3d at 133.  After a relatively lengthy
discussion of Harris v. Reed, 489 U.S. 255 (1989), Coleman v. Thompson,501 U.S. 722 (1991), and
several of its own decisions, the Second Circuit held as follows:

The conclusive presumption set forth by the Supreme Court in Harris and Coleman
applies to the determination under 28 U.S.C. § 2254(d) of whether a state-court
adjudication is “on the merits.”  * * * ¶ Thus, when examining the basis of a state
court’s adjudication of a federal claim, a federal habeas court in this circuit should
examine the three clues laid out in Coleman, Quirama, and Sellan [–  (1) the face
of the state-court opinion, (2) whether the state court was aware of a procedural bar,
and (3) the practice of state courts in similar circumstances – ] to classify the
decision as either: (1) fairly appearing to rest primarily on federal law or to be
interwoven with federal law or (2) fairly appearing to rest primarily on state
procedural law. See Coleman, 501 U.S. at 739-40. Absent a clear and express
statement of reliance on a state procedural bar, the Harris presumption applies to
decisions in the first category and deems them to rest on the merits of the federal
claim. Such decisions are not procedurally barred and must be afforded AEDPA
deference as adjudications “on the merits” under 28 U.S.C. § 2254(d). The Harris
presumption does not apply to decisions in the second category, which show
themselves to rest on an independent state procedural bar. Nor does it apply to
decisions in the first category which contain a clear statement of reliance on a state
procedural bar. No AEDPA deference is due to these decisions, but the state may
successfully assert that habeas relief is foreclosed provided that the independent
state procedural bar is adequate to support the judgment and that neither cause and
prejudice nor a fundamental miscarriage of justice is shown. [footnote omitted]  ¶ 
The effect of these rules is to present federal habeas courts with a binary
circumstance: we either apply AEDPA deference to review a state court’s
disposition of a federal claim or refuse to review the claim because of a procedural
bar properly raised. [footnote and citation omitted] The middle ground envisioned
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by Shih Wei Su [v. Filion, 335 F.3d 119, 126 n.3 (2d Cir.2003),] does not exist.
458 F.3d at 145.  In reaching this conclusion, the court contradicted dicta in its previous decisions
in Miranda v. Bennett, 322 F.3d 171 (2nd Cir. 2003), and DeBerry v. Portuondo, 403 F.3d 57 (2nd
Cir. 2005), the latter of which included the observation that “‘[i]t is self-evident, we believe, that a
state court can fail to clearly express its reliance on a procedural basis while, at the same time, not
adjudicating the claim on the merits [as required for AEDPA deference to apply].’” 458 F.3d at 144
n.14 (quoting DeBerry, 403 F.3d at 67 n.7).

120) Torres v. Lytle, 461 F.3d 1303, 1312 (10th Cir. 2006). Before reaching the merits and granting
relief on petitioner’s sufficiency of the evidence claim, the Tenth Circuit addressed a dispute among
the parties over whether §2254(d) should apply given that the state court disposed of petitioner’s
appeal on its “summary calendar,” which does not provide for review of the trial record itself, while
the federal district court resolved the case after a review of the actual trial record.  The Tenth Circuit
ultimately found that the trial record did not contain material information that had not been
considered by the state court, but offered the following observations about changes in the evidence
between state court and federal court:

We have held that after a federal-court evidentiary hearing, we no longer defer to
the state court's decision. See Bryan v. Mullin, 335 F.3d 1207, 1215-16 (10th
Cir.2003) (en banc) (declining to apply AEDPA deference after federal district
court evidentiary hearing when state court had denied evidentiary hearing). After
all, when new evidence is produced during federal habeas proceedings, what the
state court decided (the merits of a legal issue based on the factual record before it)
is different from what the federal court must decide (the merits of the same legal
issue but based on a materially different factual record). . . . In sum, by remanding
to the district court [in an earlier order] for consideration of the trial transcript, we
created the possibility that new evidence would be presented that was not before the
[New Mexico Court of Appeals]. This new evidence could change the legal issue
presented to us in this second appeal; and, although we applied AEDPA deference
on the first appeal, it is not clear that we should continue to apply it now.

121) Hammon v. Ward, 466 F.3d 919, 928 n.9 (10th Cir. 2006).  In the course of vacating the district
court’s denial of relief in this Oklahoma drug and firearm case and remanding for an evidentiary
hearing, the Tenth Circuit indicated that §2254(d) would be applicable to the state appellate court’s
summary rejection of petitioner’s ineffective assistance of appellate counsel claim. The court also
noted, however, that “[a]lthough the deferential AEDPA standard under §2254(d) applies to our
assessment of the state court’s decision to adjudicate the merits of Petitioner’s claim without
granting an evidentiary hearing, it does not apply to the district court’s ultimate determination on
remand of whether the facts established at the federal evidentiary hearing entitle Petitioner to habeas
relief or to this court’s review of that determination on appeal.”

122) Lyell v. Renico, 470 F.3d 1177, 1182 (6th Cir. 2006). Before discussing the merits and granting
relief, the Sixth Circuit noted that although petitioner had presented his claims to the state court of
appeals under both state and federal law, the state court’s resolution of the claims “only in state-law
terms” meant that there had been no adjudication of the federal merits for §2254(d) purposes.  “In
the absence of a ruling on the merits of these federal-law claims,” the court concluded, “we must
give fresh review to Lyell’s . . .  claims under the United States Constitution.”

123) Gaston v. Brigano, 2006 WL 3539234 at *7 (6th Cir. Dec. 7, 2006) (unpublished).  In this Ohio
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child rape case, the Sixth Circuit refused to apply §2254(d) to petitioner’s Confrontation Clause
claim because, although petitioner fairly presented it as a federal issue on direct appeal, the state
appellate court “simply did not address [it]” and instead “limited its review to . . . [a child witness’s]
taped statements were admissible under Ohio Rule of Evidence 807(A).”  In reaching this
conclusion, the Sixth Circuit noted, inter alia, that the state court applied an abuse of discretion
standard when disposing of petitioner’s challenge to the admission of the statements, which was
consistent with an analysis under state evidence law, but inconsistent with the de novo standard state
law would have required for the constitutional claim.  

124) Benge v. Johnson, 474 F.3d 236, 246-47 (6th Cir.), cert. denied, 552 U.S. 1028 (2007).  Before
affirming the denial of relief on petitioner’s claim that counsel was ineffective at his Ohio capital
trial for failing to object to an improper jury instruction, the Sixth Circuit found that neither the state
supreme court on direct appeal nor the state court of appeals on post-conviction review had
adjudicated the merits for purposes of triggering the application of §2254(d).  As to the direct appeal,
the Sixth Circuit explained that the “the Ohio Supreme Court analyzed the effect of the
unobjected-to jury instruction only in the context of plain-error review, not under the governing –
and less burdensome – Strickland standard. Because Benge could have met his burden under
Strickland despite not being able to demonstrate plain error, this analysis did not constitute an
‘adjudication on the merits’ of Benge’s ineffective-assistance-of-counsel claim.” As to the post-
conviction appeal, the Sixth Circuit reasoned that although the state court of appeals “applied the
proper standard [– Strickland – ] it never reached the now-dispositive prejudice prong, instead
denying Benge’s claim on the ground that his counsel had not been deficient.”

125) Albrecht v. Horn, 485 F.3d 103, 124 n.8 (3rd Cir. 2007), cert. denied sub nom. Albrecht v. Beard,
552 U.S. 1108 (2008).  After concluding that expert testimony presented for the first time in federal
court to support petitioner’s actual innocence claim did not alter the claim sufficiently to render it
unexhausted, the Third Circuit noted that, “[b]ecause the state Supreme Court did not review the
testimony of [the expert], no deference is owed under §2254(d)(1).”  

126) Young v. Sirmons, 486 F.3d 655, 663 (10th Cir. 2007), cert. denied, 552 U.S. 1203 (2008).  Before
addressing the merits and affirming the denial of relief in this Oklahoma capital case, the Tenth
Circuit reiterated its previously established position that §2254(d) does not apply “when a federal
district court holds an evidentiary hearing and considers new evidence that was not before the state
court at the time it reached its decision, even if the state court resolved the claim on the merits.” See
also, e.g., Bryan v. Mullin, 335 F.3d 1207, 1215-1216 (10th Cir. 2003) (en banc), cert. denied, 541
U.S. 975 (2004) (§2254(d) inapplicable where state court does not hold evidentiary hearing but
federal court does); Tovar Mendoza v. Hatch, 620 F.3d 1261, 1268 (10th Cir. 2010) (same).

127) Pederson v. Fabian, 491 F.3d 816, 825 (8th Cir. 2007).  Rejecting petitioner’s argument that
§2254(d) should not apply to his prosecutorial misconduct claim because the state court denied relief
by reference only to state law, the Eighth Circuit stated as follows:  “[I]t is well established that state
courts need not cite the relevant Supreme Court cases so long as the analyses used and results
reached are neither contrary to, nor objectively unreasonable applications of, the controlling
Supreme Court precedent.” (citing Early v. Packer, 537 U.S. 3, 8 (2002) (per curiam)). 

128) Vasquez v. Jones, 496 F.3d 564, 569-570 (6th Cir. 2007) (amended op.). Before discussing the
merits and granting relief on petitioner’s Confrontation Clause claim in this Michigan homicide case,
the Sixth Circuit noted a “complexity” presented by the state appellate court’s decision to bypass the
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substance of petitioner’s claim in favor of simply declaring any error harmless.  The court resolved
this complexity as follows:  

Although Wiggins v. Smith could be read to suggest that AEDPA deference applies
only to issues that the state court actually considers on the merits, this circuit
applies “modified AEDPA deference” in circumstances like this where the state
court adjudicated the claim but with little analysis on the substantive constitutional
issue. Under this standard, the court conducts a “careful” and “independent” review
of the record and applicable law, but cannot reverse “unless the state court’s
decision is contrary to or an unreasonable application of federal law.”

(footnote and internal citation omitted).

129) Bell v. Miller, 500 F.3d 149, 155 (2nd Cir. 2007).  Before discussing the merits and granting relief,
the Second Circuit agreed with the district court that the state post-conviction court’s rejection of
petitioner’s ineffective assistance of counsel claim on the ground that it could have been raised on
direct appeal did not preclude federal review on the merits because the New York state courts do not
regularly apply that rule to ineffective assistance claims.  The Second Circuit disagreed, however,
with the district court’s further determination that the state court’s comment on the merits of the
claim constituted an “adjudication” for §2254(d) purposes.  The Second Circuit explained: 

The state court’s ruling on Bell’s §440 motion discussed the merits and was reduced
to a judgment; but the wording of the opinion reflects that the disposition was not
premised on the court’s view of the merits. The discussion of the merits was
preceded by a contrary-to-fact construction: “if the merits were reached, the result
would be the same.” And a contrary-to-fact construction is not the same as an
alternative holding. See Zarvela v. Artuz, 364 F.3d 415, 417 (2d Cir.2004)
(concluding that state court had reviewed the claim on the merits where it found
“petitioner’s claim to be unpreserved, and, in any event, without merit,” constituted
an adjudication on the merits) (emphasis added). We decline to read a contingent
observation as an “adjudication on the merits.” Accordingly, we review Bell’s claim
de novo. 

130) Daniels v. Lafler, 501 F.3d 735, 740 (6th Cir. 2007), cert. denied, 552 U.S. 1261 (2008).  In the
course of affirming the denial of relief in this Michigan murder case, the Sixth Circuit noted that the
state court, before concluding that petitioner could not prevail for another reason, had suggested its
agreement with petitioner’s contention that the Sixth Amendment limited a trial court’s ability to
replace a defendant’s appointed counsel.  The Sixth Circuit then commented as follows:

Thus, in reviewing the Sixth Amendment question, we face a state court’s treatment
of an issue in a manner favorable to the petitioner but not dispositive of his claim
for relief.  ¶  In this situation, we think that de novo review is appropriate. We
should not apply AEDPA deference to the state court’s pro-petitioner resolution of
the issue because AEDPA’s standard of review is “a precondition to the grant of
habeas relief (‘a writ of habeas corpus ... shall not be granted’ unless the conditions
of § 2254(d) are met), not an entitlement to it.” Fry v. Pliler, 551 U.S. 112 (2007).
Nor should we apply AEDPA deference to a hypothetical ruling against the
petitioner on the disputed constitutional question: “AEDPA applies only to claims
‘adjudicated on the merits in State court proceedings,’ and the standard of review
it mandates depends on an assessment of an actual decision made by the state
court.” Eddleman v. McKee, 471 F.3d 576, 583 n. 3 (6th Cir.2006) (emphasis in
original) (quoting 28 U.S.C. § 2254(d)). As a result, we default back to the standard
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of review that we would have applied prior to the passage of AEDPA – i.e., to de
novo review. 

131) Rivera v. Quarterman, 505 F.3d 349 (5th Cir. 2007), cert. denied, 555 U.S. 827 (2008).  After
determining that a remand was necessary to develop the evidence relevant to petitioner’s request for
equitable tolling, but before affirming the district court’s finding that petitioner was mentally
retarded, the Fifth Circuit addressed the state’s contention that the district court erred in refusing to
apply §2254(d) to the Texas Court of Criminal Appeals’ (CCA) two dismissals of petitioner’s state
habeas petitions as abuses of the writ on the ground that he had not made a prima facie showing of
mental retardation.   Based on its own finding in an earlier order that the CCA’s dismissals did not
rest on adequate and independent state grounds, and on the state’s contention that the CCA’s
dismissals were “on the merits,” the court found that §2254(d) should apply.  

132) Sleeper v. Spencer, 510 F.3d 32, 39-40 (1st Cir. 2007), cert. denied, 553 U.S. 1098 (2008).  Relying
on Horton v. Allen, 370 F.3d 75, 86 (1st Cir. 2004), which held that the Massachusetts Supreme
Judicial Court’s “likely to have influenced the jury’s conclusion” standard  was “at least as
protective of defendants” as Strickland v. Washington’s “reasonable probability” standard, the First
Circuit rejected petitioner’s contention that his ineffective assistance claim had not been adjudicated
on the merits when the state court applied its standard to that claim.  Instead, citing Teti v. Bender,
507 F.3d 50 (1st Cir. 2007), the court  explained that it would “presume the federal law adjudication
to be subsumed within the state law adjudication.” The court went on to affirm the denial of relief. 
See also Yeboah-Sefah v. Ficco, 556 F.3d 53, 70 n.7 (1st Cir.), cert. denied, 558 U.S. 1031 (2009)
(reiterating that state court application of Wright rule operates as adjudication of Strickland claim
on the merits).

133) Brooks v. Bagley, 513 F.3d 618, 624 (6th Cir. 2008), cert. denied sub nom. Brooks v. Bobby, 555
U.S. 1177 (2009).  Before affirming the denial of relief in this Ohio capital case, the Sixth Circuit
held that the state court of appeals’ rejection of petitioner’s ineffective assistance of counsel claim
“on alternative grounds, one of which was on the merits, the other of which was not (the procedural-
bar ruling)” constituted an adjudication on the merits for purposes of §2254(d)’s applicability.  After
expressing “doubt” as to the “soundness of the state court’s procedural-bar ruling,” the court
explained its decision to apply §2254(d), in part, as follows:

The language of the statute does not draw a distinction between cases involving
alternative rulings; it refers broadly to “any claim that was adjudicated on the merits
in State court proceedings.” Id. While the state court of appeals need not have
addressed the claim on the merits once it identified a procedural bar, it surely had
the authority to do so as an additional ground for decision – making this additional
ground no less a “claim that was adjudicated on the merits in State court
proceedings” than if the case had not presented a procedural-bar issue at all. In this
respect, we see no material difference between this type of alternative ruling and
another one – where a state court offers alternative merits grounds for rejecting a
claim. Here, for example, the state court ruled that Brooks failed to satisfy the
deficient-performance and prejudice prongs of an ineffective-assistance claim, even
though it need only have determined that Brooks failed to satisfy just one of these
prongs to resolve the claim. Yet it would be strange to say that just one of these
contentions was resolved on the merits or, worse, that neither one was. 

Quoting Harris v. Reed, 489 U.S. 255, 264 n.10 (1989), the court went on to add that, “[j]ust  as a
state court wishing to invoke an independent and adequate state ground to dispose of a case ‘need
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not fear reaching the merits of a federal claim in an alternative holding,’ so it need not fear losing
the benefit of the doubt that AEDPA gives to state court rulings whenever it invokes an independent
and adequate state ground as an alternative holding.”(internal citations omitted). 

134) Brown v. Sirmons, 515 F.3d 1072, 1087 (10th Cir.), cert. denied, 555 U.S. 948 (2008).  Before
affirming the denial of relief in this Oklahoma capital case, the Tenth Circuit held that §2254(d)
would not apply to an argument that was presented to but not ruled upon by the Oklahoma Court of
Criminal Appeals (OCCA).  Distinguishing this case from Aycox v. Lytle, 196 F.3d 1174 (10th Cir.
1999), the court explained:

Here, rather than issuing a summary decision that resolved all of the petitioner’s
claims, the OCCA only addressed one of Mr. Brown’s two distinct Beck arguments.
The entirety of the OCCA’s analysis indicates that it read proposition nine of Mr.
Brown’s brief as challenging only the refusal to instruct on second degree felony
murder. Accordingly, our review of the unaddressed Beck challenge is governed by
the standard of review explained in Harris v. Poppell, 411 F.3d 1189, 1196 (10th
Cir.2005): “If the state court did not decide Mr. Harris’s federal claim on the merits,
and the claim is not otherwise procedurally barred, we address the claim de novo
and AEDPA deference does not apply.” (emphasis supplied).

135) Fahy v. Horn, 516 F.3d 169, 180 (3rd Cir. 2008).  Before accepting petitioner’s concession that
the district court’s grant of capital sentencing phase relief on his Mills v. Maryland claim should be
vacated in light if Beard v. Banks and the case remanded for consideration of his other penalty phase
claims, the Third Circuit addressed the applicability of §2254(d) and §2254(e)(1) to a state court’s
finding that petitioner waived his right to pursue all forms of collateral review.  With regard to
§2254(d), the Third Circuit emphasized that that provision applies to a “claim” for relief, and that
“a ‘claim’ is that which, if granted, provides entitlement to relief on the merits.”  Applying that
understanding to the waiver context, the court went on to find that “[b]ecause resolution of the
question as to whether Fahy’s waiver was valid will not entitle him to relief on the merits of his
habeas petition, the waiver question is not a ‘claim.’ Therefore, the state court’s determination that
the waiver was valid is not entitled to deference under §2254(d).” 

136) Cristini v. McKee, 526 F.3d 888, 899 (6th Cir. 2008), cert. denied sub nom. Cristini v. Hofbauer,
556 U.S. 1187 (2009).  In the course of reversing the district court’s grant of relief in this Michigan
murder case, the Sixth Circuit declined to apply §2254(d) when examining the merits of petitioner’s
prosecutorial misconduct claim because the state court did not reach the assertion that constitutional
error occurred.  The Sixth Circuit did, however, apply §2254(d) to the state court’s finding that the
misconduct was error under state law.  The court explained: 

Since there is no decision on the merits of whether the prosecutor committed
constitutional error, this Court reviews that issue de novo, but it will review the
harmless error analysis employed by the Michigan Court of Appeals under the
deferential §2254(d) standard. We emphasize that we apply §2254(d) to the
harmless error analysis because the Michigan courts reviewed the harmless error
issue with regard to the same conduct at issue here. Cf. Filiaggi v. Bagley, 445 F.3d
851, 854 (6th Cir.2006) (using AEDPA standard of review when the analysis bears
“some similarity” to the requisite constitutional analysis). The Michigan court
discussed not only the admissibility of the propensity evidence, but the prosecutor’s
arguments stemming from the evidence and found the error to be harmless.
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137) Butler v. Curry, 528 F.3d 624, 640 (9th Cir.), cert. denied, 555 U.S. 1089 (2008).  Before
remanding this California assault case for fact development, the Ninth Circuit identified the state
court of appeal’s decision as the “last reasoned state court decision” in petitioner’s case, then
determined that because that decision “relied entirely on the reasoning of the California Supreme
Court in” People v. Black, 35 Cal.4th 1238, 29 Cal.Rptr.3d 740, 113 P.3d 534 (2005) (Black I), it
was appropriate to “look to the reasoning of Black I to determine whether the AEDPA requirements
have been met.”

138)  Jells v. Mitchell, 538 F.3d 478, 505 (6th Cir. 2008).  After determining that the state violated Brady
v. Maryland by failing to disclose material evidence in connection with the sentencing phase of
petitioner’s capital trial, the Sixth Circuit panel majority found §2254(d) inapplicable. The majority
explained that the state court had “misconstrued Jells’s Brady claim” by treating it as a challenge
to the timeliness of disclosures at trial notwithstanding the fact that the evidence on which the claim
was based was not disclosed until petitioner’s case was in post-conviction proceedings.  As a result,
“there is no state court decision regarding the merits of the claim.”

139) Bond v. Beard, 539 F.3d 256, 289 (3rd Cir. 2008), cert. denied, 558 U.S. 835 (2009).  After
concluding that the Pennsylvania Supreme Court’s decision with regard to trial counsel’s deficient
performance did not preclude relief under §2254(d), the Third Circuit determined that the trial level
state post-conviction court’s decision should be the focus of the prejudice analysis, “since it either
represents the state courts’ last reasoned opinion on this topic or has not been supplemented in a
meaningful way by the higher state court.”

140) Taylor v. Cain, 545 F.3d 327 (5th Cir. 2008).  Before affirming the grant of relief on petitioner’s
Confrontation Clause claim in this Louisiana second degree murder case, the Fifth Circuit
established that even though the Louisiana Court of Appeal “did not resolve whether the trial court
committed constitutional error,” but instead looked only to whether any error was harmless, the
question on federal habeas remained “whether the admission of [the challenged] testimony was an
‘unreasonable application’ of federal law.”  545 F.3d at 335.  “AEDPA deference,” the Fifth Circuit
explained, “is due to state court decisions, even when the state court does not explicitly address the
relevant issue.”  Id. (citing Schaetzle v. Cockrell, 343 F.3d 440, 443 (5th Cir. 2003)).  The court went
on to find that the state court’s “implicit rejection of Taylor’s argument was an unreasonable
application of [Ohio v. Roberts] ....” Id. 

141) Brown v. Smith, 551 F.3d 424 (6th Cir. 2008) partial abrogation recognized in Ballinger v.
Prelesnik, 709 F.3d 558, 562 (6th Cir. 2013) (“To the extent that Brown is inconsistent with
Harrington [v. Richter’s] definition of ‘on the merits,’ ... it is no longer the law.”); see also Lint v.
Prelesnik, 542 Fed.Appx. 472 (6th Cir. 2013).  Before granting relief on petitioner’s ineffective
assistance of counsel claim in this Michigan molestation case, the Sixth Circuit held that §2254(d)
would not apply because, although the state court of appeals had rejected petitioner’s claim on the
merits, it had done so without giving petitioner access to, or otherwise considering, the counseling
records.  As a result, the Sixth Circuit found that petitioner’s claim – as it appeared in federal court
– had “not been ‘adjudicated on the  merits’ because the counseling notes that form the basis of the
claim were not in the record before the Michigan Court of Appeals, and that court explicitly
acknowledged that its review was ‘limited to mistakes apparent on the record.’”  551 F.3d at 428-29. 
The court explained:

This circuit has held that, in the context of a Brady claim, when the petitioner’s
habeas claim involves Brady material that was uncovered only during the federal
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habeas proceedings, AEDPA deference does not apply to an earlier, state-court
Brady adjudication involving a different mix of allegedly improperly withheld
evidence.  We think that the same principle applies generally whenever new,
substantial evidence supporting a habeas claim comes to light during the
proceedings in federal district court.

551 F.3d at 429 (citing Joseph v. Coyle, 469 F.3d 441, 469 (6th Cir . 2006); see also Monroe v.
Angelone, 323 F.3d 286, 297 (4th Cir.2003)).   The court went on to acknowledge that, “[t]o be sure,
this rule presupposes that the threshold standard for admitting new evidence in the federal district
court is met: (1) the petitioner must not be at fault for failing to develop the evidence in state court,
or (2) if the petitioner is at fault, the narrow exceptions set forth in 28 U.S.C. § 2254(e)(2) apply.” 
Id.  Here, the court found that petitioner had met the requisite threshold by moving twice for an
evidentiary hearing at which to develop the evidence, and by showing that the counselor had refused
to make the records available to him absent a court order.  See id.

Judge Clay, joined by Judge Moore, concurred with Judge Boggs’ opinion for the court, but
wrote separately “to emphasize an important issue regarding the standard of review ...”  551 F.3d
at 435.  Judge Clay explained that the court had previously “recognized that an important exception
to the deference owed state courts under AEDPA exists where substantial new evidence in support
of a petitioner’s claim arises during federal habeas proceedings,” but that this had only occurred in
cases involving Brady v. Maryland claims. 551 F.3d at 436.  In this case, however, the court
recognized that “there is no basis for limiting the rule to such claims,” and that “this principle
‘applies generally’ whenever substantial evidence supporting a habeas claim comes to light during
a petitioner’s federal habeas proceedings, or whenever the reviewing state court improperly limits
the scope of its review when considering a defendant's federal constitutional claim.”  551 F.3d at
437.  “The lesson of Joseph [v. Coyle, supra] and other such cases,” Judge Clay added, “is that there
is no state court adjudication ‘on the merits’ to which the federal courts could defer when evidence
critical to a petitioner’s claim was never before the state courts.” 551 F.3d at 437.  “Simply put,
deference under AEDPA is inappropriate, and not required by statute, where significant new
evidence relevant to a petitioner’s claim becomes available during federal habeas proceedings or the
state courts improperly failed to consider significant evidence relevant to that claim.” 551 F.3d at
438.

142) Dolphy v. Mantello, 552 F.3d 236 (2nd Cir. 2009).  The Second Circuit vacated the district court’s
denial of relief on petitioner’s Batson claim in this New York drug case, finding that the state trial
court’s failure to make a finding on the third step of the Batson inquiry (after it had found a prima
facie case and required a race neutral explanation from the prosecutor), meant that the state court
had not adjudicated petitioner’s claim on the merits for purposes of §2254(d).  The Second Circuit
explained:

We cannot say that the trial court properly applied Batson in this case. While the
prosecution’s proffered explanation was facially race-neutral, it rested precariously
on an intuited correlation between body fat and sympathy for persons accused of
crimes (seemingly without regard to the weight of the defendant). Yet the trial
court’s initial ruling was made without inquiry or finding, as though the ground for
making the strike was self-evident: “Very well. Strike will stand.” ... ¶  Because the
trial court failed to assess the credibility of the prosecution’s explanation, it follows
that there was no adjudication of Dolphy’s Batson claim on the merits, and neither
we nor the district court must defer to the trial court under AEDPA.

552 F.3d at 239 (citing Spears v. Greiner, 459 F.3d 200, 203 (2nd Cir. 2006)).  The court concluded
by remanding the case with instructions that the “district court may, in its discretion, hold a hearing

§2254(d) -- "Adjudicated on the merits"  1037 -- CTA



to reconstruct the prosecutor’s state of mind at the time of jury selection ...; or, if the passage of time
has made such a determination impossible or unsatisfactory, the district court may grant the writ
contingent on the state granting Dolphy a new trial.” 552 F.3d at 240.

143) Fleming v. Metrish, 556 F.3d 520, 532 (6th Cir.), cert. denied sub nom. Fleming v. Rapelje, 558
U.S. 843 (2009).  In the course of reversing the district court’s grant of relief on petitioner’s
challenge to the admissibility of his confession at his Michigan murder trial, the Sixth Circuit
majority rejected the dissent’s contention that the state appellate court’s mistaken treatment of
petitioner’s claim as procedurally defaulted and resulting application of plain error review rendered
§ 2254(d) inapplicable.  The majority explained:

The heart of the disagreement between ourselves and our dissenting colleague thus
boils down to whether a federal constitutional claim reviewed by a state court for
“plain error” can be considered “adjudicated on the merits” for the purpose of
receiving deference under AEDPA. To our knowledge, there is no authority
squarely on point that decides this key question. We are persuaded, however, that
we would be acting contrary to Congress’s intent [in] AEDPA ... if we simply
ignored the Michigan Court of Appeals’s evaluation of Fleming’s Fifth Amendment
claim by reconsidering the issue de novo.  In sum, we see no inherent contradiction
in applying AEDPA deference to the Michigan Court of Appeals’s reasoning on the
merits of Fleming’s claim despite our disagreement with its ruling that the issue was
procedurally defaulted. The state court’s substantive reasoning does not simply
vanish along with its erroneous procedural-default determination. Nor does
AEDPA.

144) Richardson v. State of North Carolina, 2009 WL 613141 at *3 n.3 (4th Cir. Mar. 11, 2009).   In
the course of reversing the grant of relief in this North Carolina theft case, the Fourth Circuit noted
that “the deference we owe to the [state post-conviction] court’s denial of Richardson’s ... claim is
not lessened by the fact that the [state] court denied the claim in a summary order without explaining
its rationale.” (citing Bell v. Jarvis, 236 F.3d 149, 158 (4th Cir. 2000) (en banc)).

145) McGahee v. Alabama Department of Corrections, 560 F.3d 1252, 1260-61 (11th Cir. 2009).  In
the course of granting relief on petitioner’s Batson claim in this Alabama capital case, the Eleventh
Circuit found that although the trial court’s handling of petitioner’s Batson motion itself involved
an unreasonable application of federal law under §2254(d)(1), it was not necessary to rely upon that
determination “because the Alabama Court of Criminal Appeals addressed the merits ... in a manner
that also constituted an unreasonable application of Batson ....”

146) Irick v. Bell, 565 F.3d 315 (6th Cir. 2009), cert. denied, 559 U.S. 942 (2010).  In the course of
affirming the denial of relief in this Tennessee capital case, a majority of the Sixth Circuit panel held
that although the state court “did not specifically address [petitioner’s] claim that the prosecution
suppressed [the victim’s mother’s] statement to police,” the state court’s discussion of “some of”
petitioner’s claims of evidence suppression was sufficient to warrant application of “modified-
AEDPA review” to the challenge based on the victim’s mother’s statement.  565 F.3d at 321-22. 
The majority reasoned that such review was appropriate “because in rejecting Irick’s Brady
challenges to the evidence it specifically addressed, the [state court] appears also to have rejected
his challenge to [the victim’s mother’s] statement.”  565 F.3d at 322.

Judge Gilman dissented from the majority’s decision to apply “modified-AEDPA” review,
observing that the Sixth Circuit’s “line of cases” undertaking such review “treads a precarious path
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in light of ... Rompilla v. Beard, 545 U.S. 374 (2005), and Wiggins v. Smith, 539 U.S. 510 (2003).” 
565 F.3d at 328.  “This circuit,” he added, “applies more deference to state courts in modified-
deference cases ..., where the state court denied the constitutional claim without providing any
indication that it had even considered the claim, than did the Supreme Court in Rompilla and
Wiggins, where the state courts provided a thorough analysis of at least the first prong of the relevant
claim.” 565 F.3d at 329. Judge Gilman went on to concur in the judgment affirming the denial of
relief on the ground that disclosure of the suppressed statement would not have benefitted
petitioner’s defense.

147) Thomas v. Horn, 570 F.3d 105 (3rd Cir. 2009), cert. denied sub nom. Thomas v. Beard, 559 U.S.
1009 (2010). Before vacating the grant of penalty phase relief and remanding this Pennsylvania
capital case for an evidentiary hearing, the Third Circuit addressed “whether a claim has been
‘adjudicated on the merits in State court proceedings’ when a lower state court decided the  claim
on its merits, but the reviewing state court resolved the claim entirely on procedural grounds.” 570
F.3d at 114. After expressing its agreement with the Second Circuit’s “textual analysis of
‘adjudicated on the merits’” in Sellan v. Kuhlman, 261 F.3d 303, 311 (2nd Cir. 2001), the court
resolved the issue as follows:

For the purposes of Section 2254(d), a claim has been “adjudicated on the merits
in State court proceedings” when a state court has made a decision that 1) finally
resolves the claim, and 2) resolves the claim on the basis of its substance, rather
than on a procedural, or other, ground. * * * ¶ [T]o qualify as an “adjudication on
the merits,” the state court decision must finally resolve the claim. This means that
the state court’s resolution of the claim must have preclusive effect. * * * ¶
Applying this rule to the state court decisions here, we see no “adjudication on the
merits.” Here, the Pennsylvania Supreme Court decided Thomas’ claims on purely
procedural, not substantive, grounds. This decision stripped the PCRA court’s
substantive determination of Thomas’ claims of preclusive effect.

570 F.3d at 115.
The Third Circuit then turned to the state’s cross-appeal of the district court’s order granting

relief on two claims: whether petitioner’s waiver of his right to present mitigating evidence was
knowing and intelligent, and whether trial counsel was ineffective for failing to investigate and
present mitigating evidence. The court began by resolving a dispute over whether the state courts
were correct when they held during post-conviction proceedings that both claims had been decided
on their merits on direct appeal. As to the ineffectiveness claim, the Third Circuit held that “the
Pennsylvania Supreme Court could not have addressed [the]claim on direct appeal because [Thomas]
raised it for the first time in his PCRA petition.” 570 F.3d at 123. With regard to the waiver claim,
the Third Circuit found that, although petitioner had fairly presented it as a challenge based on his
lack of knowledge about the nature and purpose of mitigation, the state supreme court had treated
it as a claim that he had not been advised of his right to put on mitigating evidence.  Characterizing
these formulations as “completely different,” the Third Circuit held that the state court’s resolution
of the latter did not constitute an adjudication of the former on the merits. The court explained:

The Commonwealth urges us to accept the Pennsylvania Supreme Court’s statement
at face value and view Thomas’ claims as “adjudicated on the merits.” This we
cannot do. For the purposes of determining whether there was an “adjudication on
the merits” in state court, what matters most is what the state court actually did, not
what it said it did. We cannot blindly accept a court’s ex post characterization of its
prior action when that characterization is at odds with what we conclude the court’s
prior action plainly was.
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570 F.3d at 123-24.  See also Smith v. Superintendent Mahoney SCI, ___Fed.Appx.___, 2018 WL
2230035 at *3 (3rd Cir. May 16, 2018) (adhering to and applying approach set forth in Thomas for
determining whether last state court decision qualifies as an “adjudication on the merits” for §
2254(d) purposes). 

148) Stephens v. Branker, 570 F.3d 198, 208 (4th Cir. 2009), cert. denied, 558 U.S. 1122 (2010). In the
course of affirming the denial of relief in this North Carolina capital case, the Fourth Circuit
expressed its agreement with the decisions in Brooks v. Bagley, 513 F.3d 618, 625 (6th Cir. 2008),
and Bell v. Miller, 500 F.3d 149, 155 (2nd Cir. 2007), “that an alternative merits determination to
a procedural bar ruling is entitled to AEDPA deference.” See also Sharpe v. Bell, 593 F.3d 372 (4th
Cir. 2010) (same).

149) Matthews v. Workman, 577 F.3d 1175, 1182 (10th Cir. 2009), cert. denied, 559 U.S. 1014 (2010). 
In this Oklahoma capital case, the Tenth Circuit held that the Oklahoma Court of Criminal Appeals
(OCCA) adjudicated a premature deliberations claim on its merits for purposes of applying §2254(d)
when the state court held that the juror testimony admitting prejudgment of the case was
inadmissible under state law, and that the merits of the claim were therefore left unsupported by any
competent evidence. Explaining its decision to deny relief, the Tenth Circuit observed that “[t]here
is nothing in clearly established Supreme Court law requiring states to take cognizance of evidence
excludable under such common evidentiary rules.”  See also Richie v. Workman, 599 F.3d 1131,
1142 (10th Cir. 2010) (same). 

150) Wilson v. Workman, 577 F.3d 1284 (10th Cir. 2009) (en banc), on remand sub nom. Wackerly
v. Workman, 580 F.3d 1171 (10th Cir. 2009), cert. denied, 560 U.S. 955 (2010). The en banc Tenth
Circuit consolidated the cases of two Oklahoma capital habeas petitioners – Wilson and Wackerly
– “to determine whether to accord deference to decisions of the Oklahoma state courts on claims of
ineffective assistance of counsel under 28 U.S.C. § 2254 where those claims are based on evidence
that was not part of the original trial court record and where the state court declined to supplement
the record with the proffered evidence, based on Oklahoma Appellate Rule 3.11(B)(3)(b).” 577 F.3d
at 1286. Under Oklahoma law, ineffective assistance of counsel claims must be raised on direct
appeal, and an appellant seeking consideration of evidence outside the trial record to support an
ineffective assistance claim must request supplementation of the record under Rule 3.11(B)(3)(b).
The supplementation process requires that the appellant first convince the Oklahoma Court of
Criminal Appeals (OCCA) “by clear and convincing evidence there is a strong possibility trial
counsel was ineffective for failing to utilize or identify the complained-of evidence.” Id. If this
threshold is met, the OCCA remands the case to the trial court for an evidentiary hearing, and the
record produced at that hearing becomes the supplement to the original trial record to be considered
in resolving the appellant’s ineffective assistance claims on direct appeal. “Any affidavits or other
evidence supplied in support of the evidentiary hearing are not considered part of the record on
which the OCCA bases its Strickland ruling unless they are properly introduced at the evidentiary
hearing.” 577 F.3d at 1287. Both Wilson and Wackerly raised ineffective assistance claims on direct
appeal, proffered affidavits, and requested evidentiary hearings, and had their requests denied by the
OCCA. 

The question before the en banc Tenth Circuit was whether the OCCA’s decisions rejecting
Wilson’s and Wackerly’s ineffective assistance claims were subject to §2254(d)’s limitation on
relief. The court held that they were not:

In the cases before us, the state court disposed of mixed questions of law and fact,
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but did so on a factual record that was, solely as a result of the state procedural rule,
incomplete. We hold that when the state court makes such findings on an
incomplete record, it has not made an adjudication on the merits to which we owe
any deference. ¶ The merits question presented [by petitioners’ ineffective
assistance claims] is whether, in light of non-record evidence, trial counsel’s
performance satisfied constitutional standards. If, because of procedural obstacles
to supplementing the record, the state court does not consider the material, non-
record evidence that has been diligently placed before it, it perforce does not
provide an answer to that question. ... Nor was the evidence produced by these
defendants so slight or inconsequential that it could not be considered material to
the constitutional claims. If the state court fails to consider the very evidence that
the claim is based upon, then the state court has not adjudicated the merits of the
claim.

577 F.3d at 1290-91. “A claim,” the court continued, “is more than a mere theory on which a court
could grant relief; a claim must have a factual basis, and an adjudication of that claim requires an
evaluation of that factual basis.” 577 F.3d at 1291. “When the state court has not considered the
material evidence that a defendant submitted to support the substance of his arguments, it has not
adjudicated that claim on the merits.” Id. The court went on to add that this

interpretation comports with the general purposes and structure of AEDPA as well
as its language. While that statute vindicates goals such as federalism and comity
by affording great deference to state court decisions, it prescribes deference only
for decisions the state court has actually made. These purposes are not served when
the state court has never considered the substance of the claim in the first place.

577 F.3d at 1293.
The court next addressed and rejected the dissent’s concern that its holding would encourage

prisoners to “circumvent state remedies and improperly obtain de novo review in federal court by
... holding back evidence from the state court ....” 577 F.3d at 1294. Calling this concern “greatly
exaggerated,” the court explained §2254(e)(2)’s requirement that prisoners diligently seek to develop
their evidence in state court, and §2254(b)’s exhaustion requirement are adequate safeguards. 577
F.3d at 1294. The court also rejected the state’s contention that the holding in this case exacerbates
a conflict with the Fifth Circuit’s decision in Valdez v. Cockrell, 274 F.3d 941 (5th Cir. 2001),
explaining that “the Valdez decision is not necessarily in conflict with our holding today,” and that,
“[t]o the extent that our reasoning differs from that of the Fifth Circuit, we adhere to our view ....”
577 F.3d at 1296. The court was equally unmoved by the state’s argument that Schriro v. Landrigan,
550 U.S. 465 (2007), foreclosed the holding in this case, observing that, “[w]hile Schriro continues
to emphasize the importance of deference when deference is due, it does not suggest that such
deference is applicable when the state court has failed to consider the full merits of the claim.” 577
F.3d at 1296. 

Next, the court examined the “possibility that the [OCCA’s] denial of the evidentiary
hearing itself constitutes an adjudication on merits,” given that the standard for authorizing a hearing
includes an assessment of potential success on the merits. 577 F.3d at 1297. After comparing the
Strickland standard with Oklahoma’s Rule 3.11, and after rejecting the state’s argument that “clear
and convincing” as used in Rule 3.11 actually means “preponderance,” the court concluded that an
OCCA decision denying an evidentiary hearing is not equivalent to a merits ruling: “Because Rule
3.11 creates a higher evidentiary burden than the federal standard, we cannot say that the OCCA’s
failure to grant an evidentiary hearing under this standard necessarily constitutes a determination that
the defendant could not satisfy the federal standard.” 577 F.3d at 1299.

Finally, applying its holding to the OCCA’s decisions rejecting Wilson’s and Wackerly’s
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requests for an evidentiary hearing, the court Tenth Circuit concluded that neither decision involved
consideration of the non-record evidence proffered by the prisoners, and that, consequently, their
ineffective assistance claims had not been adjudicated on the merits in state court.

151) Zuluaga v. Spencer, 585 F.3d 27 (1st Cir. 2009). Before affirming the denial of relief on
petitioner’s Brady v. Maryland claim in this Massachusetts drug case, the First Circuit examined
whether §2254(d)”s “adjudicated on the merits” requirement is satisfied “when the state court cites
no law, state or federal.” 585 F.3d at 29 (emphasis by the court). Relying on circuit precedent
establishing that Massachusetts’ state law counterpart to Brady was “more favorable to criminal
defendants on the prejudice prong” than Brady itself, the court examined the state court’s findings
on petitioner’s claim and determined that, “[a]lthough short on citation, the state court’s holding
squarely addressed the merits either of a possible state constitutional claim, which encompassed any
federal claim, or of petitioner’s federal Brady claim directly, or both.” 585 F.3d at 31. “In these
circumstances,” the court concluded, “it would elevate form over substance to impose some sort of
requirement that busy state judges provide case citations to federal law (or corresponding state law)
before federal courts will give deference to state court reasoning. Such formalism would be contrary
to the congressional intent expressed in AEDPA.” Id. 

152) Simmons v. Beard, 590 F.3d 223 (3rd Cir. 2009), cert. dismissed, 559 U.S. 965 (2010). The Third
Circuit affirmed the grant of relief on petitioner’s Brady claim in this Pennsylvania capital case.
Before discussing the merits, the court observed that its usual approach of applying §2254(d) to the
last reasoned state court decision “is somewhat difficult here, where ... different blocs of the
Pennsylvania Supreme Court cited both procedural or substantive bases, or none at all, for their
votes.” 590 F.3d at 231-32.  Despite the fragmented nature of the state supreme court opinion,
however, the Third Circuit declined to treat it as “unreasoned” or to “look past it to the decision of
the [lower state post-conviction] court.” 590 F.3d at 232.  Instead, because “the Pennsylvania
Supreme Court issued a judgment, with explanation, binding on the parties before it,” that court’s
decision was the relevant decision for determining the applicability of §2254(d). Answering that
question for each of petitioner’s four Brady claims, the Third Circuit found that “[a]s to ... the three
Brady claims dismissed [by the state supreme court] for lack of compliance with the ... procedural
‘contextualization’ rule, it is clear that there was no adjudication on the merits.” Id.  As to the fourth
Brady claim, the Third Circuit could discern no “majority rationale,” but found this “irrelevant”
because, in any event, petitioner was entitled to relief based on the cumulative effect of the Brady
violations. 590 F.3d at 233.  

153) Clements v. Clarke, 592 F.3d 45 (1st Cir.), cert. denied, 561 U.S. 1014 (2010). The First Circuit
reversed the district court’s grant of relief on petitioner’s jury coercion claim in this Massachusetts
second degree murder case, finding that the district court erred in refusing to apply §2254(d), and
that petitioner could not prevail under that provision. With regard to the applicability of §2254(d),
the First Circuit identified the Massachusetts Appeals Court’s decision as the last reasoned state
court disposition of petitioner’s claim. While that decision – which covered three short paragraphs
and found “no impropriety,” 592 F.3d at 52 – “rested ... on undoubtedly substantive grounds,” it was
unclear from the state court’s opinion “precisely which substance” the state court resolved. Id. at 53;
see also id. (“The problem that we face ... is that ‘impropriety,’ by itself, has neither a state nor a
federal valence.’”). After observing that “[t]he real question is not whether the state court opinion
cited to any federal cases, but whether the opinion addresses a fairly raised federal issue,” the First
Circuit examined one of the two state court decisions cited in the state appeals court’s opinion and
discovered that the cited decision itself relied upon Irvin v. Dowd, 366 U.S. 717 (1961). Taking this
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reference as proof that the state appeals court had perceived and resolved the federal component of
the jury coercion claim, the First Circuit explained: 

Once the federal-rights backdrop is understood, the [state appeals] court’s analysis
was sufficient. AEDPA’s trigger for deferential review is adjudication, not
explanation. ... When a state court has truly avoided (or merely overlooked) the
petitioner’s federal claim, a federal court may step into the breach and review de
novo. But judicial opacity is a far cry from judicial avoidance. It is the result to
which we owe deference, not the opinion expounding it. 

592 F.3d at 55. The court went on to reverse the grant of relief on the merits. 
Judge Torruella concurred, but wrote separately to express discomfort with the panel’s

statements about the prerequisites for application of §2254(d). Judge Torruella explained: 
[W]here the state court opinion fails to explicitly address the constitutional claim,
no deference to the state court is warranted precisely because we have no basis to
assess the reasonableness of the state court’s holding. Thus, the threshold
determination of whether the state court addressed the federal claim on the merits
requires us to examine the state court’s reasoning, not merely its outcome. ¶ In my
view, this panel’s decision should not be read to merge the threshold determination
of whether the state court addressed the federal claim on the merits with the scope
of our review once it is determined that AEDPA deference is appropriate. These are
two distinct inquiries that we must keep separate in assessing the scope of our
review in federal habeas cases.

592 F.3d at 58-59; see also id at 59 (“[I]n assessing whether a state court adjudicated a federal claim
on the merits there should be a clear and articulable indication that the state court addressed the
claim. Although the language [and citation] employed by the Appeals Court ... is enough to conclude
there was an adjudication on the merits in this case, I must caution that the panel’s decision should
not be read to adopt a steadfast rule that mere citation to state case law warrants the conclusion that
an adjudication on the merits was made for AEDPA purposes.”). 

154) Winston v. Kelly, 592 F.3d 535 (4th Cir.), cert. denied, 562 U.S. 861 (2010).  Noting  the parties’
disagreement over whether §2254(e)(1) or §2254(d)(2) should apply, the Fourth Circuit discussed
how the district court should approach the factual issues on remand given that it would assessing
petitioner’s related Atkins v. Virginia and Strickland v. Washington claims using some evidence not
previously presented to or considered by the state court.  After recognizing that there is an “apparent
tension between §2254(d)(2) and §2254(e)(1),” and that the “precise interplay between these
provisions has split the courts of appeals,” 592 F.3d at 554, the court outlined its own approach:

[W]e conclude that § 2254(d)(2) and § 2254(e)(1) will both ordinarily apply even
after a district court has properly held an evidentiary hearing. First, we can discern
nothing inconsistent with the concurrent application of § 2254(d)(2) and §
2254(e)(1) after a district court has held an evidentiary hearing. If a petitioner
succeeds under § 2254(e)(1), he has merely proven that the state court finding was
incorrect. To satisfy § 2254(d)(2), the petitioner must prove that the state court was
not only incorrect, but also objectively unreasonable. Second, § 2254(e)(1) should
apply because there is no limitation in the section’s text. While there might a
situation when it would be improper to apply a presumption of correctness to state
court factual findings, for example, when the state proceedings violated due
process, this would be the exception rather than the rule.  Third, the only limitation
on § 2254(d)(2) – that the claim have been adjudicated on the merits – will not
automatically apply simply because the district court held an evidentiary hearing.
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If the record evidence after the hearing is substantially the same as the evidence
presented to the state court, there is no reason why the district court cannot assess
whether the state court made an “unreasonable determination of the facts in light of
the evidence” presented to it.  ¶  When, however, the petitioner offers, for the first
time in federal habeas proceedings, new, material evidence that the state court could
have considered had it permitted further development of the facts, an assessment
under § 2254(d) may be inappropriate. The requirement that § 2254(d) be applied
only to claims “adjudicated on the merits” exists because comity, finality, and
federalism counsel deference to the judgments of state courts when they are made
on a complete record. ... [W]hen a state court forecloses further development of the
factual record, it passes up the opportunity that exhaustion ensures. If the record
ultimately proves to be incomplete, deference to the state court’s judgment would
be inappropriate because judgment on a materially incomplete record is not an
adjudication on the merits for purposes of § 2254(d).  New, material evidence,
introduced for the first time during federal habeas proceedings, may therefore
require a de novo review of petitioner’s claim.

592 F.3d at 555-556 (citations omitted).
Applying this approach to the circumstances of this case, the court held that,
§2254(d) does not apply to Winston’s Atkins-related ineffective assistance claim
and that the district court should not afford deference to the Supreme Court of
Virginia's application of Strickland. Winston's additional I.Q. score [presented for
the first time in federal court] is material to whether he is retarded under Virginia
law and therefore material to whether he was prejudiced under Strickland by his
counsel’s conduct. Moreover, ... Winston requested discovery and an evidentiary
hearing from the state court to further develop the factual record [but] ... the
Virginia Supreme Court denied Winston’s request and passed on the opportunity
to adjudicate Winston’s claim on a complete record. Finally, ... the state court
adjudicated a claim that was materially incomplete. The deficient performance and
prejudice inquiries under Strickland present mixed questions of law and fact that
require a collective evaluation of the evidence rather than an analysis confined to
a subset of the facts. Consequently, the Virginia Supreme Court’s legal conclusions
are not neatly separable into those based on a complete record and those based on
an incomplete record. Accordingly, on remand the district court should not afford
any deference under AEDPA to the Virginia Supreme Court’s application of the
Strickland standards.  ¶  AEDPA deference under §2254(e)(1), however, will be
appropriate to any relevant factual findings made by the Virginia Supreme Court.
While that court does not appear to have found that Winston was not mentally
retarded – a factual matter – we note that it did make several factual findings
concerning the tests Winston took and the Fairfax County assessment procedures.
On remand these findings are entitled to a presumption of correctness, and should
Winston wish to overcome this presumption, he will have to do so by clear and
convincing evidence. Where the Virginia Supreme Court did not make a factual
finding, the district court must make its own without regard to what the state court
might have done.

592 F.3d at 557 (citations omitted). 

155) Powell v. Allen, 602 F.3d 1263 (11th Cir. 2010) (per curiam), cert. denied, 562 U.S. 1183 (2011). 
In the course of affirming the denial of relief in this Alabama capital case, the Eleventh Circuit held
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that the state post-conviction court’s finding that petitioner “failed to plead facts on which an
ineffective assistance claim could be based” constituted a “holding on the merits” to which § 2254(d)
applied. 

156) Allen v. Secretary, Dept. of Corrections, 611 F.3d 740, 752 (11th Cir. 2010), cert. denied sub nom.
Allen v. Buss, 563 U.S. 976 (2011). In the course of affirming the denial of relief in this Florida
capital case, the Eleventh Circuit explained that petitioner’s ineffective assistance of counsel claim
had been denied by the trial-level state post-conviction court for failure to show deficient
performance, and by the Florida Supreme Court for failure to show prejudice., then observed that
under Hammond v. Hall, 586 F.3d 1289, 1331 (11th Cir. 2009), “we owe [§ 2254(d)] deference to
both of those decisions.”

157) Bauder v. Department of Corrections, 619 F.3d 1272 (11th Cir. 2010) (per curiam).  Before
affirming the grant of relief in this Florida aggravated stalking of a minor case, the Eleventh Circuit
expressed its agreement with the district court that § 2254(d) was inapplicable because, although
petitioner presented his claim to the state post-conviction court, that court “misperceived” it “and
instead addressed [a different issue].” 619 F.3d at 1273.  As a result, the “state courts failed to
address the merits of Bauder’s claim.” Id. at 1274 n.3.

158) Tovar v. Hatch, 620 F.3d 1261, 1268 (10th Cir. 2010). Before granting relief in this New Mexico
kidnapping, criminal sexual penetration and aggravated battery case, the Tenth Circuit determined
that § 2254(d) was inapplicable because the federal magistrate had held an evidentiary hearing at
which material information not considered by the state courts was developed.  The court explained:

After the evidentiary hearing was conducted, the magistrate judge issued a series
of proposed findings of fact, which were ultimately adopted in full by the district
court. And, both the magistrate judge and the district court relied on those factual
findings in analyzing Tovar’s two claims for federal habeas relief. Consequently,
because those factual findings were not available to the state district court when it
rejected those same claims in the context of Tovar’s state habeas proceedings, the
state district court’s determinations are not entitled to deference under AEDPA.
Instead, Tovar’s claims are subject to de novo review.

620 F.3d at 1268.

159) Hoffner v. Bradshaw, 622 F.3d 487 (6th Cir. 2010), cert. denied, 563 U.S. 947 (2011).  In the
course of affirming the denial of relief in this Ohio capital case, the Sixth Circuit observed that, “we
give AEDPA deference to a ruling on the merits despite the fact that the reasoning was given as an
alternative to a primary ground for decision – in this case, the [state] court of appeals’s dismissal of
the Rule 26(B) application [to reopen direct appeal] as untimely.”  622 F.3d at 505 (citing Brooks
v. Bagley, 513 F.3d 618, 625 (6th Cir. 2008)).

160) Worthington v. Roper, 631 F.3d 487, 497 (8th Cir.), cert. denied, 565 U.S. 1063 (2011).  In the
course of reversing the district court’s grant of penalty phase relief in this Missouri capital case, the
Eighth Circuit rejected petitioner’s contention that § 2254(d)’s “adjudicated on the merits”
requirement was not satisfied because the last state court to which his claim had been presented
merely affirmed the lower court’s decision without elaboration.  The court explained that, “when a
state appellate court affirms a lower court decision without reasoning, we ‘look through’ the silent
opinion and apply AEDPA review to the ‘last reasoned decision of the state courts.’” (quoting
Winfield v. Roper, 460 F.3d 1026, 1038 (8th Cir. 2006)). “This is so,” the court added, “regardless
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of whether the affirmance was reasoned as to some issues or was a summary denial of all claims.”

161) Sussman v. Jenkins, 636 F.3d 329 (7th Cir.), cert. dismissed, 564 U.S. 1063 (2011). Before
granting  relief in this Wisconsin child sexual assault case, the Seventh Circuit that although the state
post-conviction court had addressed both prongs of petitioner’s ineffective assistance of counsel
claim, the state court of appeals’ decision, which dealt exclusively with “prejudice,” was “the
operative decision for purposes of AEDPA.” 636 F.3d at 350 n.17. Since that decision did not
address the question of deficient performance, the Seventh Circuit reviewed that issue “de novo.” 
Id. at 350.

162) Williams v. Beard, 637 F.3d 195 (3rd Cir. 2011), cert. denied sub nom. Williams v. Wetzel, 567
U.S. 952 (2012).  In the course of affirming the denial of relief in this Pennsylvania capital case, the
Third Circuit noted that where the last state court to which a claim was presented rejected that claim
on procedural grounds, a previous merits adjudication of that same claim by a lower state court does
not justify application of § 2254(d): 

[T]he Pennsylvania Supreme Court did not address [the lower state post-conviction
court’s] substantive determination, but instead resolved Williams’ Batson claim on
procedural grounds. The Supreme Court’s procedural resolution is the only decision
entitled to preclusive effect. Thus, for purposes of AEDPA, the Pennsylvania state
courts have not adjudicated the Batson claim on the merits.  No AEDPA deference
is due by this Court

637 F.3d at 213 (citations omitted); see also id. at 213 n.16 (“When the state supreme court finally
resolves a claim on procedural grounds, ... the substantive determination of a lower state court is
stripped of its preclusive effect.”).

163) Atkins v. Clarke, 642 F.3d 47, 49 (1st Cir.), cert. denied sub nom. Atkins v. Spencer, 565 U.S. 951
(2011).  In the course of affirming the denial of petitioner’s request for an evidentiary hearing on his
ineffective assistance of counsel claim in this Massachusetts unlawful possession of a firearm or
ammunition case, the First Circuit rejected petitioner’s contention that “a state court has not
adjudicated a claim on the merits unless it has given a full and fair evidentiary hearing.”

164) Childers v. Floyd, 642 F.3d 953 (11th Cir. 2011) (en banc), cert. granted, judgment vacated, 568
U.S. 1190 (2013) (remanding for further consideration in light of Johnson v. Williams, 568 U.S. 289
(2013)), on remand, 736 F.3d 1331 (11th Cir. 2013) (per curiam) (holding that petitioner failed
to rebut presumption that state court adjudicated claim on the merits), cert. denied, 134 S.Ct. 1559
(2014).  Before affirming the district court’s denial of relief in this Florida bribery case (an earlier
panel opinion granting relief, see Childers v. Floyd, 608 F.3d 776 (11th Cir. 2010), was vacated),
the en banc Eleventh Circuit examined whether the state court of appeals adjudicated petitioner’s
Confrontation Clause claim on the merits.  Although petitioner had asserted his claim to the state
court expressly in Sixth Amendment Confrontation Clause terms, the state court’s decision denying
relief relied exclusively on Florida Rule of Evidence 90.403, and made no reference to either the
Sixth Amendment or the confrontation cases petitioner had cited.  After recognizing the “possibility”
that a state court could be presented with a federal claim yet fail to adjudicate it, the Eleventh Circuit
majority emphasized the importance of “[d]eference to the autonomy and dignity of the state courts,”
as reflected in a series of decisions including Harrington v. Richter, 562 U.S. 86 (2011), and
observed that “an ‘adjudication on the merits’ is best defined as any state court decision that does
not rest solely on a state procedural bar.” 642 F.3d at 968; see also id. (“In Harrington, the Supreme
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Court essentially defined the term as such.”).  The majority went on to hold that, “unless the state
court clearly states that its decision was based solely on a state procedural rule, we will presume that
the state court has rendered an adjudication on the merits when the petitioner’s claim ‘is the same
claim rejected’ by the state court.”  Id. at 969.  The majority then considered and rejected petitioner’s
(and the dissent’s) contention that the state court in this case had not adjudicated his Confrontation
Clause claim, explaining that the “concerns” analyzed by the state court under the Florida evidence
rule were “nearly identical to those mentioned” in Supreme Court Confrontation Clause
jurisprudence, and that the state court’s “analysis ... therefore addressed the Confrontation Clause’s
concerns.”  Id. at 970.  The majority went on to add that although there was some variation in the
state court’s treatment of different aspects of petitioner’s claim, “[g]iven that the [state court’s]
decision would receive deference had it said nothing at all, we cannot say that this minor difference
gives a federal court license to conduct de novo review.”  Id. at 971 (citing Harrington v. Richter,
562 U.S. at 99-100).

165) Borden v. Allen, 646 F.3d 785 (11th Cir. 2011), cert. denied sub nom. Borden v. Thomas, 566 U.S.
941 (2012).  In the course of affirming the denial of relief in this Alabama capital case, a majority
of the Eleventh Circuit panel held that the state post-conviction courts’ “summary dismissals of
Borden’s constitutional claims under [Alabama Rule of Criminal Procedure] 32.6(b) were
adjudications on the merits” rather than rulings on state procedural grounds, and as such, were
“subject to review under AEDPA.”  646 F.3d at 808.  Pursuant to Rule 32.6(b), an Alabama state
post-conviction “petition must contain a clear and specific statement of the grounds upon which
relief is sought, including full disclosure of the factual basis of those grounds,” and “[a] bare
allegation that a constitutional right has been violated and mere conclusions of law” are insufficient
to prevent summary dismissal.  Id. at 800. While the district court treated the state courts’ rejection
of petitioner’s claims under this rule as a procedural bar to merits review, the Eleventh Circuit
majority disagreed.  Analogizing Rule 32.6(b)’s specificity requirement to the pleading requirements
imposed by the rules governing § 2254 and § 2255 cases, the majority found as follows:

A ruling by an Alabama court under Rule 32.6(b) is also a ruling on the merits.
Here, the Alabama Court of Criminal Appeals ... necessarily considered the
sufficiency of [the dismissed] claims, focusing in on the factors for determining
whether the petition presented a case sufficient to warrant relief under Strickland
v. Washington, 466 U.S. 668 (1984). In short, the Alabama Rules of Criminal
Procedure authorize summary dismissal of claims ... for failure to fact plead with
sufficient specificity as required by Rule 32.6(b) and the form petition, much as the
§ 2254 Rules and the § 2255 Rules permit summary dismissal of claims under Rule
4 for failure to fact plead under Rule 2 and the federal form petition. Because such
dismissals under the federal rules constitute rulings on the merits, we hold that a
summary dismissal of a federal claim by Alabama courts for failure to comply with
Rule 32.6(b) is similarly a ruling on the merits.

646 F.3d at 813.  
The majority went on to add that, “[e]ven if adjudications under Rule 32.6(b) were not

categorically ‘on the merits,’” the state court of appeals’ application of the rule in petitioner’s case
reflected consideration of “the underlying substance of his claims.”  Id.  As an example, the majority
noted the state court’s criticism of petitioner’s failure to “‘identify what type of mental health expert
he believed should have been presented ... or how that expert’s testimony would have differed from
the testimony” actually presented at trial, and characterized the state court as having “plainly utilized
Rule 32.6(b) as a tool with which to address the merits of Borden’s claims ....” Id. at 815.  After
further noting that Alabama’s specificity requirement had already been found to be “insufficiently
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independent [of federal law] to preclude federal review of state court decisions” in Powell v. Allen,
602 F.3d 1263 (11th Cir. 2010), id., the majority concluded that,

In short, an Alabama court’s consideration of the sufficiency of the pleadings
concerning a federal constitutional claim contained in a Rule 32 petition necessarily
entails a determination on the merits of the underlying claim; we cannot construe
such a rule to be a state procedural bar that would preclude our review. 

646 F.3d at 816.  The majority then assessed whether, in light of the allegations that were before
them, the state courts’ rejection of petitioner’s ineffective assistance of counsel claims was
unreasonable, and concluded that petitioner had asserted “no facts ... that would warrant a finding
of prejudice ....” Id. at 821.

Concurring in part and dissenting in part, Judge Wilson expressed disagreement with the
“categorical approach” taken by the majority. Id. at 824.  While he agreed that some dismissals for
noncompliance with Rule 32.6(b) can operate as the equivalent of a merits adjudication, he also
identified multiple examples from the Alabama Court of Criminal Appeals’ decision in petitioner’s
case in which that court appeared to perceive a clear distinction between merits review and review
for compliance with Rule 32.6(b).  See id. at 824-25; see also id. at 825-26 (“Presumably, a
‘specificity’ bar would hang lower than the threshold for successfully stating a claim that would
entitle the petitioner to either relief or further proceedings. Therefore, by failing to plead his claim
with sufficient specificity under Rule 32.6(b), Borden would necessarily fail to state a claim for
relief. Unfortunately, at least as the rule was applied here, that proposition appears not to have been
reflected in practice.”).  Judge Wilson went on to note the importance of recognizing that claims
which require evidentiary development are not “susceptible to summary proceedings,” id. at 830, and
that a state court’s summary rejection of such claims without providing access to fact development
procedures must be accounted for in a federal habeas court’s assessment of the reasonableness of
such a decision.  See id. at 830 (quoting Harris v. Nelson, 394 U.S. 286, 300 (1969)) (“So long as
a petitioner has raised such a possibility – that, if the facts are fully developed, there is ‘reason to
believe’ that he or she ‘may’ be able to demonstrate a constitutional violation – ‘it is the duty of the
court to provide the necessary facilities and procedures for an adequate inquiry.’”); id. at 832 (“[W]e
must recognize the important distinctions among the different merits adjudications made at different
stages in habeas litigation and review particular state court merits adjudication in light of the
decision that court actually made.”).

166) Frazier v. Bouchard, 661 F.3d 519 (11th Cir. 2011), cert. denied sub nom. Frazier v. Thomas, 568
U.S. 833 (2012).  The Eleventh Circuit affirmed the denial of relief on petitioner’s penalty phase
ineffectiveness claim in this Alabama capital case, finding that the state courts’ dismissal of the
claim for non-compliance with Alabama Rule of Criminal Procedure 32.6(b)’s “specificity”
requirement did not render it procedurally defaulted, and instead constituted an adjudication on the
merits to which § 2254(d) applied.  In its order affirming the state Rule 32 court’s denial of relief,
the Alabama Court of Criminal Appeals (CCA) held that petitioner’s claims – including the
ineffective assistance claim at issue here – were “summarily dismissed because they fail to meet the
specificity and full factual disclosure and pleading requirements of Rule 32.3 and 32.6(b), ARCrP.” 
661 F.3d at 526.  The Eleventh Circuit first observed that, “because a dismissal under Rule 32.7(d)
for failure to sufficiently plead a claim under Rule 32.6(b) requires an evaluation of the merits of the
underlying federal claim, the [CCA’s] determination was insufficiently ‘independent’ to foreclose
federal habeas review.”  661 F.3d at 525.  The court then proceeded to assess the effect of the CCA’s
holding under recent Eleventh Circuit case law, and found that, 

though it invokes state pleading rules, [it] goes directly to the merits of Frazier’s
claim; more precisely, it plainly states that the claim is nonmeritorious, as Frazier
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failed to state his claim with the specificity required by Alabama’s fact-pleading
post-conviction scheme.  Therefore, based on Eleventh Circuit precedent and our
reading of the operative state court holding in this case, we hold that the relevant
claim ... was adjudicated “on the merits” ....  Thus, we may address the claim,
subject to review under the standards of AEDPA.

661 F.3d at 526-27.

167) Atkins v. Zenk, 667 F.3d 939 (7th Cir. 2012).  Before affirming the denial of relief in this Indiana
attempted murder case, the Seventh Circuit looked to the combination of decisions by two state post-
conviction courts to conclude that both prongs of the Strickland v. Washington standard had been
adjudicated on the merits for purposes of § 2254(d):

[T]he Indiana state courts analyzed both Strickland prongs. The trial court
addressed both deficient performance and prejudice, while the appellate court
limited its analysis to deficient performance. Because both prongs have been
addressed by Indiana state courts, in one form or another, the deferential standard
of review set out in § 2254(d) applies to both.

667 F.3d at 944.

168) Wogenstahl v. Mitchell, 668 F.3d 307 (6th Cir. 2012), cert. denied sub nom. Wogenstahl v.
Robinson, 568 U.S. 902 (2012).  Before affirming the denial of relief in this Ohio capital case, the
Sixth Circuit addressed a set of prosecutorial misconduct claims that had been “rejected without
analysis or comment” by the state court as either foreclosed by existing case law or “waived.” 668
F.3d at 327.  Relying on Harrington v. Richter, the Sixth Circuit determined that,

Because the Ohio Supreme Court did not identify which of these issues it was
addressing on the merits and which were waived, it is impossible to determine
which claims were dismissed on the merits and which were dismissed due to
procedural default.  ¶  We therefore presume that the prosecutorial misconduct
claims, having been presented to the Ohio Supreme Court and denied, were
adjudicated on the merits. 

Id.  The court proceeded to conduct “an independent review of the record and law,” id. at 329, and
concluded that none of the claims were meritorious.

169) Campbell v. Bradshaw, 674 F.3d 578 (6th Cir.), cert. denied sub nom. Campbell v. Robinson, 568
U.S. 981 (2012).  In the course of affirming the denial of relief in this Ohio capital case, the Sixth
Circuit declined to apply § 2254(d) in connection with one of petitioner’s claims after determining
that the state supreme court had “misconstrued Campbell’s argument.”  674 F.3d at 596.  The court
explained:

Although recognizing that Campbell argued that “the trial judge precluded him from
presenting evidence of [the] mitigating factor [of] ... voluntary intoxication,” the
Ohio Supreme Court rejected this claim on grounds that the trial court was not
required to instruct on specific non-statutory mitigating factors.  However,
Campbell broadly claims that the trial court effectively prevented him from arguing
voluntary intoxication – not that the trial court merely failed to give an instruction
on voluntary intoxication. Because, through no fault of his own, the state courts did
not reach the core of Campbell’s argument, we review this claim de novo.

674 F.3d at 596.  The court went on to conclude that the trial court had erred in prohibiting argument
on voluntary intoxication, but found the error harmless.
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170) Rolan v. Coleman, 680 F.3d 311 (3rd Cir.), cert. denied, 568 U.S. 1036 (2012).  In the course of
affirming the denial of relief in this non-capital Pennsylvania murder case, the Third Circuit joined
the Second, Fourth, Fifth, Sixth, and Tenth Circuits in determining that § 2254(d) “applies when a
state court decides a claim on procedural grounds and, alternatively, on the merits.”  680 F.3d at 319. 
After noting the Supreme Court’s observation in Harris v. Reed, 489 U.S. 255, 264 n. 10 (1989), that
“a state court need not fear reaching the merits of a federal claim in an alternative holding,” the
Third Circuit found as follows:

[Harris] suggests that where a holding provides sufficient basis for the state court’s
judgment, it should be upheld by the federal court. The Supreme Court’s language
does not limit the federal court’s consideration based upon whether such state court
articulations form the primary basis for its decision, or an alternative and sufficient
basis for the decision.  ¶  We similarly believe that in referencing “adjudication on
the merits,” AEDPA draws no such distinction for alternative rulings. Rather, it
suggests that where a state court has considered the merits of the claim, and its
consideration provides an alternative and sufficient basis for the decision, such
consideration warrants deference. Consequently, after considering our sister
circuits’ analyses alongside the Supreme Court’s articulation in Harris, we will
apply AEDPA deference to the Superior Court’s alternative holding on the merits
of Rolan’s claim.

680 F.3d at 320.

171) Register v. Thaler, 681 F.3d 623, 626 (5th Cir. 2012).  In the course of vacating the grant of relief
in this Texas possession or transportation of anhydrous ammonia case and remanding for further
record development, the Fifth Circuit considered and rejected petitioner’s argument that “the absence
of a record of the proceedings leading to his conviction and sentence made it impossible for the state
courts to evaluate the merits of his claims and that he therefore should escape AEDPA standards of
review.”   “The argument has purchase,” the court responded, “only if it elides the relevant section
of AEDPA, which ‘refers only to a “decision,” which resulted from an ‘adjudication.’” 

172) Nali v. Phillips, 681 F.3d 837 (6th Cir.), cert. denied, 568 U.S. 984 (2012).  After reversing the
grant of relief on petitioner’s sufficiency of the evidence claim in this Michigan extortion case, the
Sixth Circuit affirmed the denial of relief on a separate ineffective assistance of counsel on the
ground that § 2254(d) had not been satisfied.  In determining that § 2254(d) was applicable, the Sixth
Circuit found, without elaboration, that the claim was “adjudicated on the merits” when the state
court of appeals denied petitioner’s pro se motion to remand for an evidentiary hearing for “‘failure
to persuade the Court of the need to remand,” and the state supreme court later denied leave to
appeal on the ground that “it was ‘not persuaded that the questions presented ... should be
reviewed.’”  681 F.3d at 840 (citing Harrington v. Richter, 562 U.S. 86, 99 (2011)).

173) Winston v. Pearson, 683 F.3d 489 (4th Cir. 2012), cert. denied, 568 U.S. 1205 (2013).  Before
affirming the grant of relief on petitioner’s claim that trial counsel were ineffective for failing to
investigate and present proof of his ineligibility for the death penalty under Atkins v. Virginia, the
Fourth Circuit rejected the state’s contention that its prior determinations that § 2254(d) was
inapplicable, and that the district court was therefore free to consider additional evidence presented
for the first time at a federal evidentiary hearing (see Winston v. Kelly, 592 F.3d 535 (4th Cir. 2010)
(Winston I), supra), had been repudiated by Cullen v. Pinholster, 563 U.S. 170 (2011). 

Petitioner had asserted his ineffective assistance of counsel claim in state habeas
proceedings, supported it with then-available evidence, and requested discovery and an evidentiary
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hearing.  The Virginia Supreme Court responded by summarily denying further fact development,
and denying relief on the ground that none of petitioner’s IQ scores were below 70.  In subsequent
federal proceedings, petitioner located the results of an IQ test administered during the
developmental period (and relied upon by school officials who classified him as “mentally
retarded”), and presented it and other favorable evidence at a federal hearing.  While the federal
district court accepted the additional evidence, it refused to consider it on the ground that its §
2254(d) analysis was restricted to the record that had been before the state court.  In Winston I, the
Fourth Circuit rejected that determination, holding that although the new evidence did not
“fundamentally alter” petitioner’s claim, it was “material” to an accurate analysis of the merits, and
that “the state court’s denial of discovery and an evidentiary hearing produced an adjudication of ‘a
claim that was materially incomplete,’” and insufficient to trigger the applicability of § 2254(d).  683
F.3d at 497.  The court went on to remand the case to the district court for de novo review, and that
review ended with a grant of relief.  

On appeal, the state contended that the approach prescribed by Winston I did not survive
Pinholster and Harrington v. Richter, 562 U.S. 86 (2011), and that the district court lacked authority
to grant relief without applying § 2254(d).  The Fourth Circuit disagreed, emphasizing that Winston
I was the law of the case, such that the “legal conclusions” it contained were “subject to challenge
only ... if ‘controlling authority has since made a contrary decision of law applicable to the issue.’”
683 F.3d at 498 (quoting TFWS, Inc. v. Franchot, 572 F.3d 186, 191 (4th Cir. 2009)).  The court then
explained that neither Pinholster nor Richter constituted such authority because “[n]either case
expressly delineates the contours of an ‘adjudication on the merits’ for AEDPA purposes, and we
require more than conjecture about the views of the Supreme Court before we retreat from a decision
that is the law of the case.”  Id. at 498-99; see also; id. at 501 (“ Neither party in [Pinholster]
appeared to focus energy on questioning whether § 2254(d)’s adjudicated-on-the-merits requirement
had been fulfilled.”).  “To the extent that Pinholster confronted the adjudication-on-the-merits
requirement,” the court continued, “interplay between the majority opinion and Justice Sotomayor’s
dissent lends strength to our holding in Winston I. As we found in Winston I, Winston was hindered
from producing critical evidence to buttress his Atkins ineffectiveness claim – such as the 66 IQ
score – by the state court’s unreasonable denial of discovery and an evidentiary hearing.” Id.; see
also id. (“Richter’s reasoning is inapposite here, where Winston does not contest the thoroughness
of the state-court decision but rather the court’s unreasonable denial of his requests for discovery
and an evidentiary hearing.”).

174) Rayner v. Mills, 685 F.3d 631 (6th Cir. 2012), cert. denied, 568 U.S. 1104 (2013).  Before
affirming the denial of relief in this Tennessee child rape case, the Sixth Circuit noted a dispute
among the parties over whether, pursuant to Harrington v. Richter, 562 U.S. 86 (2011), “a habeas
court must afford AEDPA deference to a Strickland prong not reached by the state court when the
state court denies a ... claim entirely on the other prong.”  685 F.3d at 636.  After observing that
“Harrington does not specifically address the scenario where, as here, a state court’s decision
discusses one prong but not the other,” the panel noted that the en banc Sixth Circuit, as well as four
other federal circuits, had considered the issue and determined that Harrington v. Richter “did not
disturb” the prior practice – illustrated in Wiggins v. Smith, 539 U.S. 510 (2003) – of applying §
2254(d) only to the component actually adjudicated by the state court.  685 F.3d at 637.  “When a
state court relied only on one Strickland prong to adjudicate an ineffective assistance of counsel
claim,” the court added, “AEDPA deference does not apply to review of the Strickland prong not
relied upon by the state court. The unadjudicated prong is reviewed de novo.”  Id. at 638.  See also
Foster v. Wolfenbarger, 687 F.3d 702 (6th Cir. 2012), cert. denied, 568 U.S. 1228 (2013) (noting
that state court of appeals had not reached prejudice prong, such that § 2254(d) was inapplicable).
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175) Toliver v. Pollard, 688 F.3d 853 (7th Cir. 2012).  Before affirming the grant of relief on petitioner’s
ineffective assistance of trial counsel claim in this Wisconsin “first degree intentional homicide as
a party to a crime” case, the Seventh Circuit considered and rejected the state’s contention that an
evidentiary hearing should not have been held in light of Cullen v. Pinholster, 563 U.S. 170 (2011). 
“Pinholster,” the court held, “does not apply to Mr. Toliver’s case because the Wisconsin courts
never addressed whether [trial]s counsel performed deficiently.” 688 F.3d at 859; see also id.
(“Pinholster prohibits federal evidentiary hearings only on inquiries that are subject to AEDPA –
that is, inquiries that the state courts have addressed. Accordingly, the district court properly
received evidence on the unaddressed Strickland prong.”).

176) Werth v. Bell, 692 F.3d 486 (6th Cir. 2012), cert. denied sub nom. Werth v. Curtin, 568 U.S. 1230
(2013).  Before affirming the denial of relief on petitioner’s Faretta v. California claim, the Sixth
Circuit observed that its decision in Dorn v. Lafler, 601 F.3d 439 (9th Cir. 2010), which held that
a Michigan Court of Appeals order denying leave to appeal “for lack of merit in the ground
presented” was not an adjudication on the merits for § 2254(d) purposes, had been abrogated by
Harrington v. Richter, 562 U.S. 86 (2011).  The court explained:

[A]bsent some “indication or [Michigan] procedural principle to the contrary,” we
must presume that an unexplained summary order is an adjudication “on the merits”
for AEDPA purposes.   Harrington, 562 U.S. at 99. Dorn took precisely the
opposite tack. It reasoned that de novo review was appropriate because the
Michigan courts’ denial could have been for reasons unrelated to the merits. Dorn,
601 F.3d at 443. It presumed, in other words, that denial of an application for leave
to appeal was not a decision on the merits for AEDPA purposes, unless the
Michigan courts said so. After Harrington, this logic is untenable. Harrington thus
abrogates Dorn. We hold that AEDPA deference applies to Michigan orders like the
orders in this case, absent some “indication or [Michigan] procedural principle to
the contrary.” Harrington, 562 U.S. at 99.

692 F.3d at 493 (footnote omitted).

177) Harris v. Thompson, 698 F.3d 609 (7th Cir. 2012), cert. denied, 569 U.S. 1017 (2013).  Before
granting relief in this Illinois non-capital murder case, the Seventh Circuit held that petitioner’s Sixth
Amendment challenge to the exclusion of defense testimony had not been adjudicated on the merits
in state court.  Following her conviction, petitioner moved for a new trial on the grounds, inter alia,
that the trial court violated her Sixth Amendment right to present a defense by excluding the
testimony of a crucial child witness. The trial court acknowledged a state law component of the
witness-exclusion issue, but made no reference to the federal compulsory process argument.  And
on direct appeal, the Illinois Appellate Court upheld the exclusion of the child’s testimony under
state law, again without reference to the federal issue.  On review of the denial of federal habeas
relief, the Seventh Circuit found that the right to present a defense claim was never adjudicated on
the merits by the state courts.  The court explained:

At the beginning of the relevant section of its opinion, the [state appellate] court
acknowledged that Harris “assert[ed] that the trial court abused its discretion and
violated her constitutional rights when it ruled that [the child witness] was
incompetent to testify.”  But the appellate court never identified which
constitutional rights were at issue or referred to the Compulsory Process Clause, the
Sixth Amendment, or even the Due Process Clause. And the court cited no case –
state or federal – on the constitutional issue. ¶  The appellate court’s silence on the
issue fell below even the low threshold a state court decision must meet to qualify
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as “on the merits” under AEDPA.
698 F.3d at 623.  The court went on to acknowledge the presumption, established in Harrington v.
Richter, 562 U.S. 86 (2011), that state courts adjudicate claims on their merits absent reason to
believe otherwise, but found that the presumption had been overcome: “In this case ... we have ample
reason to think some other explanation for the state court’s decision is more likely – the very reasons
the state court actually gave, which were all based on state evidence law, not federal constitutional
law.”  698 F.3d at 624; see also id. (“[The state court] did not hint at any federal (or state)
constitutional ground of decision. The Richter presumption and AEDPA deference therefore do not
apply.”).    

Later, in connection with petitioner’s ineffective assistance of counsel claim, the Seventh
Circuit observed that the state courts had reached and adjudicated only the prejudice prong, such that
§ 2254(d) was inapplicable with regard to the deficient performance prong. 698 F.3d at 639.

178) Woolley v. Rednour, 702 F.3d 411 (7th Cir. 2012), cert. denied sub nom. Woolley v. Harrington,
571 U.S. 821  (2013).  In the course of affirming the denial of relief in this Illinois murder case, the
Seventh Circuit addressed two issues concerning the effect for § 2254(d) purposes of a lower state
post-conviction court’s grounds for decision, and the applicability of § 2254(d) to elements of a
constitutional test not reached by a state court.  In petitioner’s state post-conviction proceedings, the
trial court found that trial counsel performed deficiently by failing to utilize a crime scene
reconstruction expert, but denied relief after concluding that petitioner had not been prejudiced.  On
appeal from that ruling, the state appellate court expressly declined to reach the question of deficient
performance, and affirmed the denial of relief exclusively on the ground that petitioner had not been
prejudiced.  In the subsequent federal habeas proceedings, petitioner contended that the federal court
was obligated to “defer to” the lower state post-conviction court’s deficient performance finding,
while the state contended that the state appellate court’s affirmance solely for lack of prejudice
warranted “AEDPA deference” as to both prongs of the Strickland v. Washington analysis.  702 F.3d
at 421.  The Seventh Circuit disagreed, observing that “[b]oth parties’ arguments miss the mark.” 
Id. 

With regard to petitioner’s demand for deference to the favorable finding by the lower state
court, the Seventh Circuit explained:

When a state collateral review system issues multiple decisions, we typically
consider “the last reasoned opinion on the claim” – here the opinion of the Illinois
Appellate Court.  Ylst v. Nunnemaker, 501 U.S. 797, 803 (1991). Unless a
state-court opinion adopts or incorporates the reasoning of a prior opinion,
“AEDPA generally requires federal courts to review one state decision.” Barker v.
Fleming, 423 F.3d 1085, 1093 (9th Cir.2005). When Martin appealed the state trial
court judgment denying collateral relief, the State reiterated its contention that ... 
counsel had been adequate. The state appellate court declined to adopt the trial
court’s reasoning and instead remained silent on defense counsel’s performance.
This ruling is the “last reasoned opinion” we review under AEDPA. Because the
Illinois Appellate Court did not reach Strickland’s ineffectiveness prong, we apply
Wiggins [v. Smith, 539 U.S. 510 (2003),] to review the issue de novo.

702 F.3d at 421-22 (additional citation and footnote omitted).
The Seventh Circuit next examined the state’s contention that, “[b]ecause the Illinois

Appellate Court found no Strickland violation overall, ... [Harrington v. Richter, 562 U.S. 86 (2011),
requires] AEDPA deference to both prongs of the [Strickland] test ....” 702 F.3d at 421.  After
observing that “[t]his novel approach plainly conflicts with Wiggins,” id., the court explained:

[T]he State’s theory that Wiggins has been overruled would stretch Harrington’s
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holding well beyond the scope of the decision. ...  Harrington did not purport to
disturb Wiggins or Ylst. To the contrary, the Court cited Ylst’s pass-through rule as
a reason why a summary affirmance might not represent a judgment on the merits.
... ¶  In this case, ... [t]he state court made the grounds for its ruling abundantly
clear. The Illinois Appellate Court explicitly considered Strickland‘s prejudice
prong in isolation, deeming it “unnecessary to address any other issues raised by the
State regarding the [trial] court’s findings on ineffectiveness.” The Supreme Court
of Illinois then denied leave to appeal without opinion, presumptively adopting the
reasoning of the state appellate court under Ylst. Under such circumstances, Wiggins
controls and we review attorney performance de novo. It would be perverse, to say
the least, if AEDPA deference required this court to disregard a state court’s
expressed rationale for a decision and presume instead that Illinois’s courts
affirmatively found defense representation adequate. 

702 F.3d at 422. 

179) McClellan v. Rapelje, 703 F.3d 344 (6th Cir.), cert. denied, 571 U.S. 1036 (2013).  After agreeing
with the district court that petitioner had overcome the procedural defaults of his ineffective
assistance of trial and appellate counsel claims, and was entitled to relief, a majority of the Sixth
Circuit panel addressed the state’s newly-adopted position that petitioner’s claims had been
adjudicated on the merits in state court, as evidenced by the Michigan Court of Appeals’ denial of
leave to appeal the denial of state post-conviction relief “‘for lack of merit in the grounds
presented.’” 703 F.3d at 348.  The majority acknowledged that Werth v. Bell, 692 F.3d 486 (6th Cir.
2012), had interpreted Harrington v. Richter, 562 U.S. 86 (2011), as having replaced the previously
prevailing Sixth Circuit presumption that a denial of leave to appeal “for lack of merit in the grounds
presented” did not constitute an adjudication on the merits with a presumption in the opposite
direction, but then observed that this change did not “automatically foreclose” the possibility that
the order in petitioner’s case was not a merits ruling. 703 F.3d at 349.  The majority then explained
that this presumption in favor of a merits ruling can be overcome through “analysis of the procedural
history and factual underpinnings of each individual’s case.”  Id.  In this case, that analysis showed
that the trial-level state post-conviction court had “explicitly” rejected petitioner’s claim on
procedural grounds, and that the Michigan Court of Appeals’ evaluation of petitioner’s request for
leave to appeal was conducted using only the request itself and the lower court’s order, but not the
trial record.  Id. at 350.  From this, the majority found that “[t]he only reasonable inference to be
drawn ... is that the Michigan Court of Appeals could not have denied McClellan’s petition on the
merits of the ineffectiveness claim.” Id.; see also id. 350-51 (“Applying the analysis outlined in
Werth, McClellan has provided sufficient evidence to rebut the presumption and demonstrate that,
in this instance, the Michigan Court of Appeals in using the words ‘for lack of merit in the grounds
presented’ did not reach the merits of the Sixth Amendment ineffectiveness claim.”).  Finally, the
majority concluded that, “[s]ince there was no decision on the merits concerning ineffective
assistance of counsel, the Cullen v. Pinholster case does not prohibit the consideration of evidence
on the merits in a later federal evidentiary hearing.”  Id. at 351. 

180) Johnson v. Folino, 705 F.3d 117 (3rd Cir.), cert. denied, 571 U.S. 939 (2013).  Before remanding
this Pennsylvania non-capital murder case for “a more thorough and exacting evaluation” of
petitioner’s Brady v. Maryland claim, the Third Circuit observed as follows with regard to the state
court’s remark about petitioner’s inability to meet an exception to the state limitations period:

The Superior Court affirmed the denial of Johnson’s second [post-conviction]
petition on timeliness grounds. It concluded that the governmental-interference
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exception to the ... statute of limitations did not apply because Johnson’s
“underlying Brady claim is meritless.” (JA 92). We recognize that this arguably
could be considered a ruling on the merits of Johnson’s Brady claim [for purposes
of determining the applicability of § 2254(d)]. ... However, we do not credit the
court’s conclusory statement as a true merits ruling, and the parties both agree that
it was merely concluding that it would not recognize an exception to the timeliness
bar. Accordingly, we need not consider whether the Superior Court’s decision
implicates Cullen v. Pinholster, 563 U.S. 170 (2011), or affects the procedural
default analysis ....

705 F.3d at 127 n.4.

181) Lott v. Trammell, 705 F.3d 1167 (10th Cir.), cert. denied, 571 U.S. 869 (2013).  In this Oklahoma
capital case, the Tenth Circuit panel appeared to abrogate the determination, reached in Wilson v.
Workman, 577 F.3d 1284 (10th Cir. 2009) (en banc), on remand sub nom. Wackerly v. Workman,
580 F.3d 1171 (10th Cir. 2009), cert. denied, 560 U.S. 955 (2010), that the Oklahoma Court of
Criminal Appeals’ (OCCA) denial of an Oklahoma Appellate Rule 3.11(B)(3)(b) request to
supplement the record to facilitate review of an ineffective assistance of counsel claim on direct
appeal does not result in an adjudication of the merits of the prisoner’s claim.  In reaching this
conclusion, the panel relied on the intervening clarification of state law and procedure supplied by
the OCCA in Simpson v. State, 230 P.3d 888 (Okla.Crim.App.2010):

In Simpson, the OCCA made clear that Rule 3.11 obligates it to “thoroughly review
and consider [a defendant’s Rule 3.11] application and affidavits along with other
attached non-record evidence.” 230 P.3d at 905. Thus, even in cases, such as
Wilson, where the OCCA summarily disposes of a defendant’s Rule 3.11
application without discussing the non-record evidence, we can be sure that the
OCCA in fact considered the non-record evidence in reaching its decision. ... The
OCCA’s decision in Simpson also clarifies that the interplay of Rule 3.11's “clear
and convincing” evidentiary standard and its “strong possibility of ineffectiveness”
substantive standard is “intended to be less demanding than the test imposed by
Strickland.” 230 P.3d at 906. In other words, the OCCA in Simpson has now
assured us that “when [it] review[s] and den[ies] a request for an evidentiary
hearing on a claim of ineffective assistance under the standard set forth in Rule
3.11, [it] necessarily make [s] the adjudication that Appellant has not shown defense
counsel to be ineffective under the more rigorous federal standard set forth in
Strickland.” Id. Consequently, it is plain to us, as a matter of federal law, that any
denial of a request for an evidentiary hearing on the issue of ineffective assistance
of counsel filed pursuant to OCCA Rule 3.11, including the one made by the OCCA
in Lott’s direct appeal, operates as an adjudication on the merits of the Strickland
claim and is therefore entitled to deference under § 2254(d)(1). 

705 F.3d at 1213.

182) Lovins v. Parker, 712 F.3d 283 (6th Cir. 2013).  Before granting relief in this Tennessee second
degree murder case, the Sixth Circuit held that the Tennessee Court of Criminal Appeals’
determination that Blakely v. Washington, 542 U.S. 296 (2004) – which announced the rule upon

which petitioner’s claim was based – was not applicable to cases on collateral review constituted a
decision on the merits:

The question of whether a specific rule of law applies retroactively to a case is a
natural part of a decision “on the merits” of a claim. When deciding the merits of
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a claim, courts generally consider (1) what law applies to the dispute, and (2) how
the relevant law applies to the specific facts of the dispute. Whether a Supreme
Court decision applies retroactively to a dispute fits comfortably within the first half
of this inquiry.

712 F.3d at 297 (citation omitted).

183) Warren v. Baenen, 712 F.3d 1090 (7th Cir. 2013).  In this Wisconsin reckless homicide case, the
Seventh Circuit determined that the Wisconsin state appellate court’s failure to “actually address the
constitutional issue at stake” in one of petitioner’s post-conviction claims rendered § 2254(d)
inapplicable despite the “additional wrinkle ... that the state trial court did address [the] claim on
post-conviction review.” 712 F.3d at 1098, n.1.  The court explained its rationale for confining the
“adjudicated on the merits” inquiry to the last state court decision as follows:  “We are loathe to
defer to that [lower state post-conviction court] decision ... because it was superceded, albeit, we
think, erroneously, by the subsequent Wisconsin Court of Appeals opinion. We think addressing the
issue de novo strikes the proper note of respect for the Wisconsin courts, while still ensuring that we
fulfill our appropriate function on habeas corpus review.”  Id.

184) Browning v. Trammell, 717 F.3d 1092 (10th Cir. 2013).  Before affirming the grant of guilt-or-
innocence phase relief on petitioner’s Brady v. Maryland claim in this Oklahoma capital case, the
Tenth Circuit considered and rejected petitioner’s contention that because the state courts proceeded
according to Pennsylvania v. Ritchie, 480 U.S. 39 (1987), which “excludes defense counsel from
weighing in on what should be disclosed [pursuant to Brady], ... ‘there was no ‘adjudication’ [of his
Brady claim] as defined by American jurisprudence,” including the recent decision in Johnson v.
Williams, 568 U.S. 289 (2013).  The court acknowledged that Johnson described “what it ‘normally’
means to adjudicate a claim,” but explained that “this is not a normal situation,” and that, if
petitioner’s view were adopted, “then all Brady- Ritchie claims would presumptively fall outside the
scope of § 2254(d) – as would any other Brady claim where the trial court resolves a motion to
compel by reviewing the disputed evidence in camera.” 717 F.3d at 1103.  Finding such an exclusion
incompatible with Congress’ intent, the court held “that a Brady claim resolved through the process
established in Ritchie has been ‘adjudicated on the merits’ for purposes of § 2254(d).” Id.

185) Quintana v. Chandler, 723 F.3d 849 (7th Cir. 2013), cert. denied, 571 U.S. 1212 (2014).  Before
affirming the denial of relief in this Illinois kidnapping and sexual assault case, the Seventh Circuit
observed that, “when a state court makes the basis for its decision clear [as opposed to denying relief
in a summary, unexplained order], § 2254(d) deference applies only to those issues the state court
explicitly addressed.” 723 F.3d at 853 (citing Wiggins v. Smith, 539 U.S. 510, 534 (2003)); see also
id. at 850 (“[A]s a threshold matter, we conclude that the district court erred in applying 2254(d)
deference on the question of [trial counsel’s] effectiveness. The Illinois courts resolved Quintana’s
ineffectiveness claim ...  by concluding Quintana was not prejudiced and without reaching the
ineffectiveness question. Under Wiggins, we review this unaddressed prong de novo.”). 

186) Lee v. Commissioner, Alabama Dept. of Corrections, 726 F.3d 1172, 1210 (11th Cir. 2013), cert.
denied sub nom. Lee v. Thomas, 134 S.Ct. 1542 (2014).  In the course of affirming the denial of
relief in this Alabama capital case, the Eleventh Circuit held that, “when a state appellate court
applies plain-error review and in the course of doing so, reaches the merits of a federal claim and
concludes there is no plain error, that decision is an adjudication ‘on the merits’ for purposes of §
2254(d) and thus AEDPA deference applies to it.”
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187) Garuti v. Roden, 733 F.3d 18 (1st Cir. 2013).  Before affirming the denial of relief in this
Massachusetts murder case, the First Circuit examined and rejected petitioner’s contention that the
state court’s rejection of his ineffective assistance of counsel claim (which was backed by his own
36-page affidavit) without an evidentiary hearing either rendered § 2254(d) inapplicable for lack of
an adjudication on the merits, or satisfied both § 2254(d)(1) and (2).  With regard to the adjudication
on the merits argument, the First Circuit acknowledged that the Fourth, Sixth and Tenth Circuits had
all issued decisions prior to Harrington v. Richter, 562 U.S. 86 (2011), and Cullen v. Pinholster, 563
U.S. 170 (2011), suggesting that a state court decision on a materially incomplete record did not
constitute a merits adjudication on the merits for § 2254(d) purposes, but declined to adopt that
approach in light of Atkins v. Clarke, 642 F.3d 47 (1st Cir. 2011).  The First Circuit then considered
petitioner’s argument that the state court’s denial of an evidentiary hearing constituted an
independent due process violation under Patterson v. New York, 432 U.S. 197 (1977), thereby
satisfying § 2254(d).  After observing that Patterson set a “high bar” for such claims, the court found
that “the state law procedures employed [in this case] were reasonable both on their face and as-
applied,” and that “[t]here was also nothing unconstitutional about the state court’s application of
its own criminal procedure rules in this case.”  733 F.3d at 24. The court also acknowledged that the
“Fifth Circuit has held that due process is violated where the state court has refused to hold a hearing
despite the existence of a prima facie valid claim,” id., but found it unnecessary to adopt or reject
that approach in this case because petitioner “did not present a prima facie valid claim raising a
substantial factual issue that might have required a hearing....”  Id.; see also id. at 25 (observing that
allegations in petitioner’s state court affidavit “raise no substantial issues because they are non-
specific in nature and conclusory”); id. (“Conclusory allegations are insufficient to raise a substantial
factual issue.”).

188) Collins v. Secretary, Pennsylvania Dept. of Corrections, 742 F.3d 528 (3rd Cir.), cert. denied sub
nom. Collins v. Wetzel, 135 S.Ct. 454 (2014).  Before affirming the denial of relief in this
Pennsylvania non-capital murder case, the Third Circuit analyzed the extent to which § 2254(d)
would apply to petitioner’s ineffective assistance of counsel claim where the lower state post-
conviction court reached both the deficient performance and prejudice prongs, but the Pennsylvania
Supreme Court’s review of that judgment addressed only the question of deficient performance. 
After observing that “nothing in [the Pennsylvania Supreme Court’s] opinion questioned or
undermined the [lower] court’s more specific rulings,” the Third Circuit held that both prongs of the
claim had been “adjudicated on the merits in state court, even if only at the [lower] court level,” and
that “court’s determination as to prejudice is owed deference under AEDPA.” 742 F.3d at 546.  In
a footnote to this discussion, the court acknowledged that the approach it had selected “may seem
at odds with the approach approved by the Seventh Circuit in Woolley v. Rednour, 702 F.3d 411,
421-22 (7th Cir. 2012),” which identified “the opinion of the state’s appellate court []as the ‘last
reasoned opinion on the claim,’ and thus the only decision entitled to AEDPA deference.”  Id. at 546
n.12.  The Third Circuit went on to declare, however, that its approach was “the better course,” and
explained that it was “especially appropriate in light of the United States Supreme Court’s repeated
admonitions that AEDPA mandates broad deference to the decisions of the state courts.” Id.  

189) Clabourne v. Ryan, 745 F.3d 362, 383 (9th Cir. 2014), overruled on other grounds, McKinney v.
Ryan, 813 F.3d 798 (9th Cir. 2015).  Citing Stephens v. Branker, 570 F.3d 198, 208 (4th Cir.2009),
and Brooks v. Bagley, 513 F.3d 618, 624–25 (6th Cir.2008), the Ninth Circuit panel remarked that
“AEDPA deference applies to [a state court’s] alternative holding on the merits.”

190) Hittson v. GDCP Warden, 759 F.3d 1210 (11th Cir. 2014), cert. denied, 135 S.Ct. 2126 (2015)
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(with statement of Ginsburg, J., joined by Kagan. J.).  Before reversing the grant of penalty phase
relief in this Georgia capital case, a majority of the Eleventh Circuit panel held that the Georgia
Supreme Court’s denial of certificates of probable cause (CPC) to appeal the denials of petitioner’s
two requests for state habeas corpus relief constituted adjudications of the merits of the claims
presented for review.  Relying on Georgia Supreme Court Rule 36, which mandates issuance of a
CPC “where there is arguable merit,” and § 9-14-52(b), which “directs the superior court clerk to
transfer the record and transcript ... below to the Supreme Court” for use in consideration of a CPC
request, 759 F.3d at 1231, the majority reasoned as follows:

Therefore, in denying Hittson’s CPC applications ..., the [Georgia] Supreme Court
was not exercising discretionary review akin a denial of a petition for certiorari
review.  Instead, the court was required to grant a CPC if it found arguable merit to
any of the arguments in the application. In concluding that Hittson’s claims lacked
arguable merit, the Supreme Court had the benefit of the record from prior
proceedings, the transcripts of the hearings held on his habeas petitions, and
briefing on the merits of his constitutional claims. Such a standard clearly
constitutes an adjudication on the merits for AEDPA purposes.

759 F.3d at 1231-32 (footnote and internal citation omitted).  Additionally, the majority went on to
make clear that it would not “look through” the state supreme court’s summary orders to examine
the reasoned decisions of the state habeas court, but would instead “‘determine what arguments or
theories supported or, as here, could have supported, the [Georgia Supreme Court’s] decision,’” and
issue the writ only if “‘there was no reasonable basis for the state court to deny relief.’”  Id. at 1232-
33 (quoting Harrington v. Richter, 562 U.S. 86, 98 (2011)); see also id. at 1232 n.25 (acknowledging
that other panels “have continued to apply Ylst [v. Nunnermaker, 501 U.S. 797 (1991),] to ascribe
the reasoning of the lower court to the decisions of later state courts,” but maintaining that, as the
first of its relevant post-Richter decisions, Gill v. Mecusker, 633 F.3d 1272 (11th Cir. 2011),
obligated the panel “not [to] review the [lower state court’s] reasoning,” but to instead “review the
decision of the Georgia Supreme Court [summarily denying CPC], in accordance with Richter’s
instructions”).  See also Wilson v. Warden, Georgia Diagnostic Prison, 774 F.3d 671 (11th Cir.
2014), reh’g en banc granted, judgment vacated, 774 F.3d 671 (11th Cir. 2014) (maintaining that
“the one-line decision of the Supreme Court of Georgia is the relevant state-court decision for our
review because it is the final decision ‘on the merits’”). 

191) Amado v. Gonzalez, 758 F.3d 1119 (9th Cir. 2014) (amended op.).  Before granting relief on a
Brady v. Maryland claim in this California non-capital murder case, the Ninth Circuit majority
observed that, “where (as in this case) a lower state court issues a decision that the state appellate
court does not agree with, we review the state appellate court’s decision only and do not consider
the lower state court’s opinion.”  758 F.3d at 1130; see also id. at 1133 (“Instead, deference, under
Harrington and Johnson, is owed to the Court of Appeal’s rejection of the Superior Court’s
finding.”).  The majority also noted that, “where a state court has adjudicated a claim on the merits
with a written decision denying relief based on one element of the claim and therefore does not reach
the others, federal courts should give § 2254(d) deference to the element on which the state court
ruled and review de novo the elements on which the state court did not rule.”  Id. at 1131. 

192) Williams v. Stephens, 575 Fed.Appx. 380 (5th Cir.) (per curiam), cert. denied, 135 S.Ct. 875
(2014).  Before upholding the denial of relief for other reasons in this Texas capital case, the Fifth
Circuit offered the following observations in its discussion of petitioner’s attempt to obtain merits
review of a defaulted ineffective assistance of trial counsel claim:

Interestingly, after arguing repeatedly in the district court that the claim of “failure
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to investigate” was unexhausted and therefore procedurally defaulted, the State now
attempts to argue on appeal that this claim was raised in the first state habeas
proceeding, it is only the evidence in support of that claim that is new. Thus, the
argument continues, consideration of the “new evidence” is barred by Cullen v.
Pinholster, where the Supreme Court held that “review under § 2254(d)(1) is
limited to the record that was before the state court that adjudicated the claim on the
merits.” 563 U.S. 170, 181 (2011). Because it is not outcome determinative for
Williams, we need not decide here where “the line” is between new evidence in
support of a claim adjudicated on the merits in state court—which is barred from
consideration by Pinholster – and a new claim – to which the Trevino equitable rule
is argued as the only hope for avoiding a procedural default. See Pinholster, 563
U.S. at 186 n. 10 (“[W]e do not decide where to draw the line between new claims
and claims adjudicated on the merits ....”); id. at 213 n. 7 (Sotomayor, J., dissenting)
(“The majority  declines, however, to provide any guidance to the lower courts on
how to distinguish claims adjudicated on the merits from new claims.”).

575 Fed.Appx. at 384.

193) Robinson v. Beard, 762 F.3d 316 (3rd Cir. 2014), cert. denied sub nom. Robinson v. Wetzel, 136
S.Ct. 53 (2015).  In the course of affirming the denial of relief in this Pennsylvania capital case, the
Third Circuit held that although petitioner’s direct appeal had not asserted “any arguments pertaining
to” a challenge to the sufficiency of the evidence supporting an aggravating factor  later included in
his federal habeas petition, the Pennsylvania Supreme Court’s automatic review of the death
sentence, which included a finding that “‘the evidence was sufficient to establish the aggravating
factors ...,’”constituted an adjudication of the merits for § 2254(d) purposes.  762 F.3d at 328.  See
also id. at 328-29 (noting that state supreme court refused to consider same claim on appeal of denial
of post-conviction relief because it was “‘already reviewed ... on direct appeal,’” and had been
“‘previously litigated’”).

194) Reed v. Secretary, Florida Dept. of Corrections, 767 F.3d 1252 (11th Cir. 2014), cert. denied sub
nom. Reed v. Jones, 135 S.Ct. 1563 (2015).  Citing its decisions in Hittson v. GDCP Warden, 759
F.3d 1210 (11th Cir.  2014), Gill v. Mecusker, 633 F.3d 1272 (11th Cir. 2011), and Newland v. Hall,
527 F.3d 1162 (11th Cir. 2008), the Eleventh Circuit panel majority applied § 2254(d) by analyzing
the unreasoned Florida appellate court decision summarily affirming the denial of post-conviction
relief, rather than the reasoned order produced by the post-conviction court itself.  767 F.3d at 1261. 
Because the results of that analysis failed to “establish that no fairminded jurist would have reached
the Florida appellate court’s conclusion,” the majority reversed the district court’s grant of relief
from petitioner’s vehicular homicide convictions.  Id.

195) Lucas v. Warden, Georgia Diagnostic and Classification Prison, 771 F.3d 785 (11th Cir. 2014),
cert. denied, 136 S.Ct. 135 (2015).  In the course of affirming the denial of relief in this Georgia
capital case, the Eleventh Circuit maintained that, “[u]nder our precedent, the Georgia Supreme
Court’s denial of [petitioner’s] application for a certificate of probable cause to appeal [the denial
of state habeas relief] was the final state-court [merits] determination of Lucas’s claims.” 771 F.3d
at 792 (citing Jones v. GDCP Warden, 753 F.3d 1171, 1182 (11th Cir. 2014) (characterizing Georgia
Supreme Court’s denial of CPC as, “implicitly, a determination that none of petitioner’s claims had
arguable merit”).  The court went on to find that “the Georgia Supreme Court had many reasonable
grounds for denying [petitioner’s] claims,” and added that the “outcome would not have been
different even if the state trial court’s [reasoned] habeas ruling was the relevant decision ....” Id.
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196) Woodfox v. Cain, 772 F.3d 358 (5th Cir. 2014), cert. denied, 136 S.Ct. 38 (2015).  Before
affirming the grant of relief in this Louisiana non-capital murder case, the Fifth Circuit considered
and rejected the state’s contention that only the direct appeal decision on petitioner’s grand jury race
discrimination claim, and not the later state-post-conviction decision denying that claim on a fuller
factual record, should be reviewed under § 2254(d).  The Fifth Circuit explained that its earlier
determination (in a decision reversing a prior grant of relief in this case) that the state post-
conviction court adjudicated all of petitioner’s claims on the merits was the law of the case, and that,
based on the content of the state post-conviction court’s order and the circumstances surrounding
its decision, the state had not rebutted the Harrington v. Richter,  562 U.S. 86 (2011), presumption
that the merits had been adjudicated by the state court.  See  772 F.3d at 369-72; see also id. at 368
n. 45 (rejecting state’s argument “in the alternative that deference should be given to both
decisions”).

197) Gumm v. Mitchell, 775 F.3d 345 (6th Cir. 2014).  Before affirming the grant of relief on
petitioner’s Brady v. Maryland, 373 U.S. 83 (1963), claim in this formerly capital case from Ohio,
the Sixth Circuit determined that the claim had not been adjudicated on the merits in state court, and
that § 2254(d) was therefore inapplicable.  Although the Ohio Court of Appeals had remarked that
the undisclosed evidence underlying the claim “was not ‘material’” for Brady purposes, it went on
to find that this lack of merit meant that petitioner “‘failed to satisfy the [Ohio Revised Code §]
2953.23 jurisdictional requirement of outcome determinative constitutional error,’” and that the trial
level state post-conviction court “therefore ... properly declined to entertain” petitioner’s request for
relief.  775 F.3d at 361 (citing Ohio Court of Appeals opinion).  After establishing that “Ohio courts
have interpreted their own law to conclude that where a court lacks jurisdiction, any judgment on
the merits is rendered void ab initio,” the Sixth Circuit determined that petitioner’s claim would be
reviewed “de novo.” Id. at 362.

198) Loden v. McCarty, 778 F.3d 484 (5th Cir.), cert. denied, 136 S.Ct. 402 (2015).  In the course of
affirming the denial of relief in this Mississippi capital case, the Fifth Circuit remarked as follows
with regard to the application of § 2254(d):

As an initial matter, the Mississippi Supreme Court expressly did not rule on the
prejudice element of the Strickland test.  As such, the Mississippi Supreme Court’s
decision is not entitled to AEDPA deference as to that element. See Rompilla v.
Beard, 545 U.S. 374, 390 (2005) (...).  However, the state trial court ruled on
Loden’s ineffective assistance of counsel claims and did not expressly cabin its
decision to either element. Where a lower state court ruled on an element that a
higher state court did not, the lower state court’s decision is entitled to AEDPA
deference. See Atkins v. Zenk, 667 F.3d 939, 944 (7th Cir.2012) (“Because both
prongs have been addressed by Indiana state courts, in one form or another, the
deferential standard of review set out in § 2254(d) applies to both.”); Hammond v.
Hall, 586 F.3d 1289, 1332 (11th Cir.2009) ( “[W]here a state trial court rejects a
claim on one prong of the ineffective assistance of counsel test and the state
supreme court, without disapproving that holding, affirms on the other prong, both
of those state court decisions are due AEDPA deference.”). Further, if a state court
(here, the state trial court) does not state the grounds on which it denied an
ineffective assistance claim, federal habeas courts will consider it to have
adjudicated both grounds. See Richter, 562 U.S. at 98. As such, here the state trial
court’s decision as to the prejudice element is entitled to AEDPA deference.

778 F.3d at 494-95 (selected citations omitted).
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199) Gordon v. Braxton, 780 F.3d 196 (4th Cir. 2015).  Adhering to the approach established in Winston
v. Kelly, 592 F.3d 535 (4th Cir. 2010), and Winston v. Pearson, 683 F.3d 489 (4th Cir. 2012), the
Fourth Circuit reversed the district court’s dismissal of the § 2254 petition in this Virginia carnal
knowledge and child pornography case, holding that “the state court did not adjudicate Gordon’s
claim on the merits because it (1) unreasonably truncated further factual development on Gordon’s
contention that [counsel] failed to file an appeal and (2) said nothing at all about Gordon’s assertion
that [counsel] failed to consult with him [about an appeal].” 780 F.3d at 202.  After determining that
the state habeas court had inappropriately focused only upon petitioner’s “Affidavit” while
overlooking other “allegations made throughout his filings, asserting that he in fact asked [counsel]
... to pursue an appeal,” the Fourth Circuit observed that “this case sets up a classic factual dispute.”
Id. The Fourth Circuit went on to imply that the state court should have held an evidentiary hearing
to “resolve th[e] credibility contest” over whether petitioner requested an appeal, and noted that state
court “did not address at all” the related issue of counsel’s “duty to consult” with his client about
an appeal.” Id. at 203-04.  “As a result,” the court concluded, “the state court did not adjudicate
Gordon’s claim on the merits, and the district court owed no deference to the state court’s ruling
[denying relief].” Id. at 204.  Finally, having earlier noted that petitioner had unsuccessfully
requested an evidentiary hearing in state court, such that he had not “failed to develop” the facts
within the meaning of § 2254(e)(2), the Fourth Circuit observed that “the district court’s error in
applying AEDPA deference led it to conclude mistakenly that it had no discretion to grant a
hearing.”  Id. at 204.  The court then concluded by remanding the case “for the district court to
exercise its discretion in the first instance on this question.”  Id. 

200) Fischer v. Smith, 780 F.3d 556 (2nd Cir. 2015), cert. denied, 136 S.Ct. 337 (2015).  Before
reversing the grant of relief on petitioner’s ineffective assistance of trial counsel claim in this New
York second degree murder case, the Second Circuit held that the state post-conviction court’s order
purportedly refusing to reach the merits but then discussing the substance of petitioner’s claim
constituted an adjudication on the merits for § 2254(d) purposes.  The Second Circuit explained:

 [T]he Bronx County Supreme Court initially stated that it “decline[d] to reach the
merits” of Smith’s ineffective assistance claim.  Had it stopped there, we would
regard the decision as resting on procedural grounds rather than the merits. But the
court did not stop there. The very next sentence described Smith’s claim as
“procedurally barred and meritless.”  (emphasis added). And the remainder of the
decision clearly and in considerable detail addressed the merits of Smith’s
ineffective assistance of counsel claim. ... Therefore, in the particular circumstances
of this case, we view the decision as addressing the merits of Smith’s claim in the
alternative rather than declining to reach them altogether.

781 F.3d at 560-61 (citations omitted). 

201) Robinson v. Louisiana, 606 Fed.Appx. 199 (5th Cir. 2015) (per curiam).  Although the parties to
the habeas proceeding in this Louisiana cocaine distribution case assumed the state post-conviction
court had adjudicated petitioner’s claim on the merits and that § 2254(d) was therefore applicable,
the Fifth Circuit majority maintained that it was required to “‘determine the appropriate standard of
review’” for itself.  606 Fed.Appx. at 203; see also id. (rejecting dissent’s “position that the standard
of review has been in effect waived by Robinson”).  To make that determination, the majority began
with “‘the last reasoned state-court decision,’” on petitioner’s claim, id. (quoting Ylst v.
Nunnemaker, 501 U.S. 797, 805-06 (1991), which took the form of a note, handwritten by the post-
conviction judge in the margin of petitioner’s application, stating as follows: “‘DENIED – Although
defendant conducted his own defense appointed counsel was present during the proceedings.  The
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issue of representation was not raised on appeal by appointed defense counsel.’” Id. After finding
this note “ambiguous in its reasoning,” the majority applied the three-factor test for resolving the
ambiguity derived from Woodfox v. Cain, 609 F.3d 774 (5th Cir. 2010), and Mercadel v. Cain, 179
F.3d 271 (5th Cir. 1999), and determined that petitioner’s “Sixth Amendment claim was not
adjudicated on the merits with the meaning of § 2254.”  606 Fed.Appx. at 204.  The majority
explained that although “the third factor – the state court opinion – does not weigh in favor of either
a procedural or a merits adjudication,” the other two factors – Louisiana’s “routine[] dismiss[al]”
of claims, like petitioner’s, that could have been but were not raised on direct appeal, and the state
court’s awareness of that option in this case – weighed in favor of treating the state court’s decision
as procedural.  Id. 

202) Barton v. Warden, Southern Ohio Correctional Facility, 786 F.3d 450 (6th Cir. 2015) (per
curiam), cert. denied, 136 S.Ct. 1449 (2016).  Before granting relief on petitioner’s Brady v.
Maryland claim in this Ohio involuntary manslaughter and aggravated burglary case, the Sixth
Circuit examined whether the state courts – a trial level post-conviction court and later the Ohio
Court of Appeals – had adjudicated the claim on the merits, and found they had not.  Noting that
both courts had treated the claim as res judicata on the theory that it could have been, but was not,
raised on direct appeal, the Sixth Circuit called their dispositions “a classic example of applying a
procedural bar to the matter at hand.”  Id. at 460.  The Sixth Circuit then acknowledged that the
“state trial court did, in dicta, appear to consider some of the substantive aspects behind Barton’s
claim,” but found that the court’s “offhand remark[s] cannot be taken as an adjudication on the
merits” since they did not convey a conclusion about the actual merits of the claim.  Id. at 461; see
also id. at 462 (“The state trial court’s cursory discussion of the merits of Barton’s claim—a
discussion where the court appeared to go back and forth on the claim’s merits without
resolution—simply cannot be accorded AEDPA deference.”).  Additionally, the Sixth Circuit
observed that Ylst v. Nunnemaker, 501 U.S. 797 (1991), would in any event prevent reliance upon
the trial level court’s remarks since the Ohio Court of Appeals had issued the last reasoned decision
on the claim, and had relied exclusively on the res judicata-based procedural bar. Finally, the court
emphasized Ylst’s objective of improving “‘administrability’ and ‘accuracy,’” and explained that,
“[t]hese objectives are contravened when a court attempts to combine various state court decisions
together for purposes of reviewing a single claim.”  Id. at 463; see also id. (“[W]e must still defer
to the last reasoned state court opinion, rather than try to string together a series of state opinions
piecemeal for each claim.”).  Having thus determined that the state courts’ rejection of petitioner’s
claim rested solely on the procedural bar, the Sixth Circuit proceeded to analyze the existence of
cause and prejudice to overcome the bar alongside the merits of the Brady claim itself.

203) Thomas v. Clements, 789 F.3d 760 (7th Cir. 2015), cert. denied, 136 S.Ct. 1454 (2016).  Before
granting relief on petitioner’s ineffective assistance of trial counsel claim in this Wisconsin murder,
sexual assault, and false imprisonment case, the Seventh Circuit rejected the state’s contention that
although the state appellate court did not reach the deficient performance component of the claim,
the lower state court’s decision on that issue warranted application of § 2254(d).  The court
acknowledged that one of its decisions – Atkins v. Zenk, 667 F.3d 939 (7th Cir. 2012) – took that
approach, but explained that the parties in that case had not contested the applicability of § 2254(d),
and that other circuit precedent both before and after Atkins had applied that provision only “to the
‘last reasoned opinion on the claim.’” 789 F.3d at 767 (quoting Woolley v. Rednour, 702 F.3d 411,
421 (7th Cir 2012)).  The court went on to emphasize that this approach is consistent with both the
language of § 2254(d) and the Supreme Court’s decision in Ylst v. Nunnemaker, 501 U.S. 797
(1991).  See id. (“AEDPA explicitly tells us deference is afforded to ‘the adjudication’—note the
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singular, rather than plural.”); see also id. (“The exceptions also note that deference is not required
when the state court’s adjudication ‘resulted in a decision’ either contrary to clearly established law
or based on an unreasonable factual determination. ... Again, the statute refers to a single decision,
rather than multiple decisions.”). “Since the Wisconsin Court of Appeals did not adjudicate the
deficiency prong,” the court concluded, “we review that prong de novo.” Id.  

204) Williams v. Alabama, 791 F.3d 1267 (11th Cir. 2015).  The Eleventh Circuit vacated the district
court’s order denying relief on petitioner’s ineffective assistance of trial counsel claims in this
Alabama capital case, finding that although the claims had been fairly presented in state post-
conviction proceedings, they had not been adjudicated on the merits for § 2254(d) purposes, nor
were they subject to an enforceable procedural bar to federal review.  The claims at issue – which
focused on allegations that trial counsel failed to conduct an adequate mitigation investigation –
were asserted for the first time in state post-conviction proceedings, where they were denied on the
merits without a hearing.  On appeal from that judgment, however, the Alabama Court of Criminal
Appeals (CCA) held, sua sponte – and incorrectly – that the claims had previously been raised and
decided on direct appeal, such that, pursuant to state law, neither the CCA nor the post-conviction
court below had jurisdiction to consider them. See 791 F.3d at 1271.  Later, in federal habeas
proceedings, the district court denied relief after applying § 2254(d) to the merits determination set
forth in the lower state court’s order.

On appeal, the Eleventh Circuit began by observing that claims for habeas relief are
ordinarily either reviewed on their merits under § 2254(d) or not reviewed at all due to a procedural
bar.  The court then added that, “resting between AEDPA deference and procedural default is a third
path,” which requires “de novo” review where “the state court did not reach the merits of a
petitioner’s claim based on some ground that is not adequate to bar federal review ....”  791 F.3d at
1273.  The court then determined that petitioner’s claims were in that category, explaining that there
was no state court adjudication of the merits capable of triggering the application of § 2254(d) since
the CCA’s decision “clearly [indicated] that it did not consider the merits,” and the earlier decision
of the state post-conviction court had been “rejected by a higher state court on the basis of state law.”
Id.; see also id. (emphasizing that the CCA “disagreed that the [post-conviction] court had
jurisdiction to make any merits determination at all, including the one that it made,” and later adding
that, “where, as here, a state trial court issues a decision that the state appellate court does not agree
with, we consider only the state appellate court’s decision”).

205) Hancock v. Trammell, 798 F.3d 1002 (10th Cir. 2015), cert. denied sub nom. Hancock v.
Duckworth, 137 S.Ct. 53 (2016).  Before affirming the denial of relief in this Oklahoma capital case,
the Tenth Circuit held that the Oklahoma Court of Criminal Appeals’ plain error review of
petitioner’s otherwise “waived” due process claim was “virtually identical to the constitutional test
for due process,” and that, consequently, the state court’s decision under that standard “constituted
an adjudication on the merits of the due process claim.”  798 F.3d at 1011-12.

206) Fulton v. Graham, 802 F.3d 257 (2nd Cir. 2015).  After determining that the procedural ground
relied upon by the state appellate court was inadequate to bar federal habeas review, the Second
Circuit added that the state court’s alternative “commentary” about the merits of petitioner’s claim
did not constitute an “adjudication” for § 2254(d) purposes.  The court explained that, “[b]y
employing [a] ‘contrary to fact construction” – i.e., by beginning its remarks with, “However, if this
court were to consider ...” – “the state court announced that it was not basing its judgment on the
merits of the federal claim, but rather on a state procedural bar.” Id. at 265.
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207) Scott v. Gelb, 810 F.3d 94 (1st Cir. 2016).  Before affirming the denial of relief on petitioner’s
Batson v. Kentucky claim in this Massachusetts murder case, the First Circuit held that the state
Supreme Judicial Court (SJC) adjudicated the claim on its merits by resolving it “using state law
standards that were at least as protective as the federal standard.” 810 F.3d at 99.  The court
explained that “the SJC cited and relied upon both [Commonwealth v.] Maldonado, [788 N.E.2d 968
(2003)] ..., and [Commonwealth v.] Fryar, [610 N.E.2d 903 (1993)], which together ensure
essentially the same protections as the standard set by Batson and its progeny.”  Id. 

208) Harmon v. Lamar, 640 Fed.Appx. 175 (3rd Cir. 2016) (unpublished).  Before granting relief, the
Third Circuit found that petitioner fairly presented his double jeopardy theory to the Pennsylvania
state courts by relying on Commonwealth v. Anderson, 650 A.2d 20 (Pa.1994), which in turn applied
Blockburger v. United States, 284 U.S. 299 (1932), and that the state courts’ rejection of the claim
presented in that manner constituted an adjudication on the merits for § 2254(d) purposes.

209) Smith v. Duckworth, 824 F.3d 1233 (10th Cir. 2016), cert. denied sub nom. Smith v. Royal, 137
S.Ct. 1333 (2017).  Before affirming the denial of relief in this Oklahoma capital case, the Tenth
Circuit considered and rejected petitioner’s contention that, “because the [state court] concluded
[]his [intellectual disability] claim was procedurally barred, its analysis of the claim under the
ineffective-assistance rubric does not constitute an adjudication on the merits that would subject its
decision to AEDPA deference.”  824 F.3d at 1242 n.6.  Citing its recent decision in Ryder v.
Warrior, 810 F.3d 724 (10th Cir. 2016), the court maintained instead that “because the [state court]
considered the merits of [the] intellectual disability claim in considering whether ineffective
assistance excused his procedural default, we must apply AEDPA deference to [its] evaluation of
that claim.” Id.  See also Sue v. Kline, 662 Fed.Appx. 604, 612 n.10 (10th Cir. 2016), cert. denied,
137 S.Ct. 1391 (2017) (finding that state court’s rejection of ineffective assistance of post-conviction
counsel allegation on ground that underlying ineffective assistance of trial counsel claim lacked
merit constituted an adjudication on the merits of the latter claim for § 2254(d) purposes).

210) Jones v. Secretary, Florida Dept. of Corrections, 834 F.3d 1299 (11th Cir. 2016), cert. denied, 137
S.Ct. 2245 (2017).  In a footnote to its decision affirming the denial of relief in this Florida capital
case, the Eleventh Circuit observed that it has “repeatedly held that the state court’s denial of a
petitioner’s federal claim without an evidentiary hearing for failure to satisfy a ‘specific pleading’
requirement constitutes a decision on the merits.”  834 F.3d at 1318 n.10 (citing Pope v. Secretary
for Department of Corrections, 680 F.3d 1271 (11th Cir. 2012); Daniel v. Comm'r, Ala. Dep't of
Corr., 822 F.3d 1248, 1260 (11th Cir. 2016);  Borden v. Allen, 646 F.3d 785, 814–15 (11th Cir.
2011)).

211) Bester v. Warden, Attorney General of Alabama, 836 F.3d 1331 (11th Cir. 2016), cert. denied, 137
S.Ct. 819 (2017).  Before affirming the denial of relief on the merits of petitioner’s claim that trial
counsel was ineffective for failing to request a no-adverse-inference instruction, the Eleventh Circuit
held, pursuant to Johnson v. Williams, 568 U.S. 289 (2013), that the “presumption” of a state court
adjudication on the merits had been rebutted.  The court explained:

The Alabama Court of Criminal Appeals, while permitting Bester to proceed pro
se [on appeal of the denial of state post-conviction relief], rejected his pro se
brief—not the arguments in his brief, but the brief itself—and considered only the
claims that his (dismissed) habeas counsel had raised, which did not include a claim
of ineffective assistance for failing to request a no-adverse-inference instruction.
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While the state appellate court may not have “inadvertently overlooked” Bester’s
claim, it did not adjudicate the claim on the merits either.  Neither did the state trial
court.  In the state collateral proceeding, the trial court acknowledged Bester’s claim
that trial counsel was ineffective for failing to request a no-adverse-inference
instruction. But the reason for its denial of the claim, paradoxically, was that the
trial court had not had the opportunity to decide whether to give the instruction
because counsel had not requested it. Which was the point of the ineffective
assistance of counsel claim, a point that the state court’s circular reasoning missed.
In the terms of the Johnson decision, the state trial court “inadvertently overlooked”
the actual claim, failing to rule on the merits of it.  We therefore must decide the
claim de novo.

836 F.3d at 1336-37 (citations omitted).

212) Reddy v. Kelly, 657 Fed.Appx. 531 (6th Cir. 2016) (unpublished).  Before a majority of the Sixth
Circuit panel granted relief on petitioner’s ineffective assistance of counsel claim in this Ohio
murder case, the panel unanimously determined that although the claim had been fairly presented
to the state courts, those courts failed to adjudicate it on the merits.  The court explained:

On appeal from the aggravated murder conviction, Reddy argued that “Appellant
received ineffective assistance of counsel when counsel failed to present relevant
and available psychiatric testimony regarding Appellant’s state of mind and of
mental illness[,] specifically post-traumatic stress disorder.” ... [T]he Ohio Court
of Appeals clearly misconstrued this claim: “Reddy also argues that trial counsel
was ineffective in failing to present evidence that Gloria had abused him as a child.” 
Reddy did not argue that [trial counsel] failed to present evidence of abuse; he
argued that [counsel] failed to present psychiatric of evidence of PTSD, which is
meaningfully different. In explaining its denial of relief, the court of appeals
focused exclusively on the question whether [counsel] had presented evidence of
abuse, and did not address psychiatric evidence.  Reddy raised his PTSD claim
again on appeal from his modified conviction of murder, but the Ohio Court of
Appeals denied relief, relying on its earlier decision in the appeal from the
aggravated murder conviction.

657 Fed.Appx. at 541 (citations omitted).  After adding that the state appellate court “‘did not reach
the core’ of the [ineffectiveness] argument, perhaps out of ‘sheer inadvertance,’” the Sixth Circuit
proceeded to review the merits “de novo.” Id. (citations omitted).

213) Wright v. Burt, 665 Fed.Appx. 403 (6th Cir. 2016), cert. denied, 137 S.Ct. 2166 (2017)
(unpublished).  In the course of reversing the grant of relief in this Michigan aiding and abetting
murder case, the Sixth Circuit determined that “[t]he portion of the plain-error analysis [of
petitioner’s Confrontation Clause claim] the Michigan [state] court undertook in this case was
analogous to a harmless-error analysis ....” 2016 WL 7378405 at *6.  Combining that determination
with the observation that Davis v. Ayala, 135 S.Ct. 2187 (2015), “held that a state court’s harmless-
error analysis is an adjudication on the merits,” the Sixth Circuit concluded that the state court’s
refusal to find plain error “in this case adjudicated the merits of Wright’s claim for purposes of
AEDPA.” Id.; see also id. at *6 n.1 (adding that, “Our opinion should not be read as holding that the
plain-error and harmless-error analyses are equivalent or that every state-court plain-error analysis
is an adjudication on the merits.”).

214) Lambert v. Warden, Greene SCI, 861 F.3d 459 (3rd Cir. 2017).  In a footnote to its discussion of
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the need for an evidentiary hearing on petitioner’s ineffective assistance of trial counsel claim in this
Pennsylvania non-capital murder, aggravated assault, and burglary case, the Third Circuit disagreed
with the federal magistrate’s determination that the state court had rejected petitioner’s claim on the
merits when it remarked – after declaring the claim to have been “waived” – that, were it properly
before the court, the court “‘would conclude that [it] lack[ed] merit.’”  861 F.3d at 472 n.4.  After
acknowledging the presumption that state courts resolve claims on the merits absent a reason to
conclude otherwise, the Third Circuit found that, in this case, the state court “provided that reason,
asserting that Lambert’s claim was waived on a state procedural ground.” Id.  “This reason,” the
Third Circuit added, “is clear on the face of the opinion without recourse to the record before the
state courts.  Moreover, the full text of the opinion suggests the statement about the merits of the
claim is a dictum, not a holding in the alternative.” Id.

215) Stewart v. Trierweiler, 867 F.3d 633 (6th Cir. 2017), cert. denied, 138 S.Ct. 1998 (2018).  Before
reversing the grant of relief in this Michigan murder case, the Sixth Circuit panel acknowledged the
existence of conflicting circuit precedent “about whether a state court’s plain-error ruling amounts
to a ruling on the merits under AEDPA.” 867 F.3d at 638.  The court then resolved that conflict in
favor of “the oldest decision on point”:   Fleming v. Metrish, 556 F.3d 520, 531 (6th Cir. 2009),
which “held that AEDPA applies to a state court’s plain-error analysis if it ‘conducts any reasoned
elaboration of an issue under federal law.’”  Id.; see also id. (noting that “our sister circuits sing with
one voice on this issue – relying, in part, on our earlier decision [in Fleming],” and that Harrington
v. Richter, 562 U.S. 86, 99 (2011), “[c]onfirm[s] this conclusion”). 

216) Golb v. Attorney General of State of New York, 870 F.3d 89 (2nd Cir. 2017), cert. denied, 138
S.Ct. 988 (2018).  In this New York case involving a variety of impersonation and forgery counts
arising out of petitioner’s participation in an academic debate concerning the origin of the Dead Sea
Scrolls, the Second Circuit noted that petitioner’s arguments based on Shuttlesworth v. City of
Birmingham, 382 U.S. 87 (1965), had the “unusual” status of being neither procedurally barred nor
previously adjudicated on the merits by the state courts.  The Shuttlesworth arguments arose as a
response to the New York Court of Appeals’ determination on direct appeal that one of the statutes
under which petitioner was convicted was overbroad, but that his convictions on several counts
survived under a narrowing construction adopted in his case.  When petitioner challenged that
determination in a motion for reargument, the state court simply denied the motion.  After surveying
the federal habeas rules which typically presume that a claim presented to a state court was
adjudicated on the merits and require that most claims to which that presumption does not apply are
instead procedurally barred, the Second Circuit found that this case did not belong in either category:

In an unusual case, however, a petitioner may pass between obstacles—as in Golb’s
Shuttlesworth claim.  Golb’s direct appeal briefs failed to squarely present the
Shuttlesworth claim to the Court of Appeals because his Shuttlesworth claim first
came into being when that court issued its opinion narrowing the criminal
impersonation statute in Golb III. By its nature, a Shuttlesworth claim will usually
arise only “where a State Supreme Court narrows an unconstitutionally overbroad
statute.” Osborne v. Ohio, 495 U.S. 103, 118 (1990). This is therefore the rare case
in which there is both no failure of exhaustion and no presumption that the Court
of Appeals rejected the federal claim on the merits.

870 F.3d at 98; see also id. (rejecting state’s contentions that state court actually denied a
Shuttleworth challenge sua sponte and that denial of reargument constituted an adjudication on the
merits under New York procedure).  The Second Circuit went on to grant relief under Shuttlesworth
with respect to four of petitioner’s criminal impersonation convictions; the court also granted relief
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with respect to five forgery counts because the state statute was overbroad and the jury had not been
instructed on a sufficiently narrow definition of a key term.

217) Bridges v. Secretary, Pennsylvania Dept. of Corrections, 706 Fed.Appx. 75 (3rd Cir. 2017)
(unpublished).  Before affirming the grant relief on petitioner’s Brady v. Maryland claim in this 
Pennsylvania capital case, the Third Circuit determined that the claim had not been adjudicated on
the merits during a second state post-conviction proceeding initiated after the suppressed information
came to light through discovery ordered by the federal district court.  The Third Circuit explained:

[T]he [state] court’s opinion ... reveals that it did not address Bridges’s Brady claim
based upon the suppressed police reports. Rather, the PCRA court stated that the
claim had “needlessly reared its head in these proceedings” and concluded that
“[t]he alleged withholding by the Commonwealth of impeaching documents
concerning George Robles has already been litigated and we see no need to further
discuss it here.”  Despite the PCRA court’s statement that the Brady issue had
already been litigated, none of the prior state court opinions addressed the merits
of a Brady claim based on the suppressed police reports. ... An adjudication on the
merits requires the state court to have evaluated the evidence and the parties’
substantive arguments and considered “the intrinsic right and wrong of the matter.”
Because there is no indication that the state courts evaluated the substance of
Bridges’s Brady claim based upon the suppressed police reports, AEDPA deference
is inapplicable.

706 Fed.Appx. at 82 (quoting Johnson v. Williams, 568 U.S. 289, 303 (2013)). 

218) Kirkpatrick v. Chappell, 872 F.3d 1047 (9th Cir. 2017).  Before considering and rejecting the
California Supreme Court’s finding that petitioner had validly waived his right to state habeas review
of his death sentence, the Ninth Circuit found that “the district court went wrong” when it applied
§ 2254(d) to that determination.  The majority explained that the statute “applies only to the review
of claims that have been adjudicated on the merits,” id., and that “[a] decision regarding the validity
of a waiver of a defendant’s right to pursue a claim is by no stretch of the legal imagination a
decision on the merits of the claim itself,” id. at 1057.  The majority went on to reject the dissent’s
contention that the state court’s waiver finding was nevertheless presumptively correct under §
2254(e)(1), and maintained instead that the finding involved a mixed question of law and fact that
should have been reviewed de novo.  

219) Apelt v. Ryan, 878 F.3d 800 (9th Cir. 2017).  Referencing its prior decision in Clabourne v. Ryan,
745 F.3d 362 (9th Cir. 2014), the Ninth Circuit panel in this Arizona capital case declared that,
“when a state court ‘double-barrels’ its decision—holding that a claim was procedurally barred and
denying the claim on its merits—both its procedural default ruling and its merits ruling are entitled
to deferential review by federal courts, as intended by AEDPA.”  878 F.3d at 825.  Applying that
approach, the Ninth Circuit went on to determine that petitioner had made a “substantial” showing
that post-conviction counsel inadequately challenged trial counsel’s effectiveness at the penalty
phase, id. at 828, but denied relief after concluding that the prejudice portion of the state court’s
“conclusory alternate ruling,” id. at 827, on the merits of that claim was not “so unreasonable that
no reasonable jurist could agree with it,” id. at 833.

220) Bennett v. Superintendent, 886 F.3d 268 (3rd Cir. 2018).  Before granting relief on a due process
challenge to a defective jury instruction, the Third Circuit assessed whether petitioner’s claim – the
only claim at issue in this appeal – had been adjudicated on the merits by the Pennsylvania Supreme
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Court, such that § 2254(d) would govern analysis of the merits.  The court acknowledged the
“presumption” approved by Johnson v. Williams, 568 U.S. 289 (2013), but found that it did not apply
in this case and that, if it did, it had been rebutted.  First, the Third Circuit explained that “the
Pennsylvania Supreme Court expressly stated that it did not perceive there to be any federal claim
presented” in the appeal it decided, and that those statements constituted “an ‘explicit explanation
of its own decision,’ [rendering] the Williams presumption ... inapplicable.”  886 F.3d at 283
(citation omitted); see also id. (enumerating “several reasons” further supporting this conclusion:
“the Pennsylvania Supreme Court granted review ... only on the state law question presented by the
Commonwealth”; “It characterized the ‘underlying’ federal due process claim as ‘defaulted,’ while
providing no explanation for this statement ... then addressed the ineffective assistance claim as
relating exclusively to counsel’s failure to object on state law grounds”; and “[i]t identified the error
of the lower state courts in granting PCRA relief as a ‘failure to consider controlling, subsequent
cases by th[e Pennsylvania Supreme] Court’”).  The Third Circuit then added that, “even if the
Williams presumption were to apply,” it was “rebutted” because there was “no ambiguity as to
whether the Pennsylvania Supreme Court resolved the federal due process claim on the merits; the
Court made clear that it overlooked it.”  Id. at 283-84; see also id. at 284 (“It expressly declined to
rule on Bennett’s federal claim, and held that it ‘need  not review and compare each of the federal
cases’ cited by Bennett because it was deciding a state law question.”).   
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J. SECTION 2254(d) LIMITATION ON RELIEF

2. “ADJUDICATED ON THE MERITS”

DISTRICT COURT CASES

1) Parker v. Angelone, 959 F.Supp. 319 (E.D.Va. 1997).  Adopting the magistrate’s report and
recommendation as its order, the court denied relief under new §2254(d), and emphasized the
magistrate’s conclusion that “a decision by a state court summarily dismissing a petitioner’s claim
as ‘frivolous’ is an adjudication on the merits within the meaning of 28 U.S.C. §2254(d).” 959
F.Supp. at 320. The magistrate found support for this conclusion in the absence of a statutory
requirement that a state court explain its decision, and in the dubious assumption that, “[t]o
determine if a claim is frivolous, it is necessary for a court to closely examine the alleged merits of
the claim.” 959 F.Supp. at 322. The magistrate construed §2254(d) as requiring a federal court to
first determine “whether there is a qualifying state court decision,” i.e., whether the claim was
“‘adjudicated on the merits in state court proceedings . . . result[ing] in a decision.’” 959 F.Supp. at
321.

2) McLee v. Angelone, 967 F.Supp. 152, 156-57 (E.D.Va. 1997), appeal dismissed, 139 F.3d 891 (4th
Cir. 1998) (unpublished).  With regard to §2254(d)’s state court “adjudication on the merits”
requirement, the court explained that “[t]here is no requirement in the statute that the state court
decision be detailed or explanatory in nature for §2254(d) to apply,” and “[t]herefore, a court’s
summary denial of relief and subsequent dismissal of a petition because it is without merit may
qualify as a ‘decision’ to which §2254(d) may apply” 967 F.Supp. at 157.

3) King v. Netherland, 1997 WL 461906 at *17 (W.D.Va. Aug. 4, 1997), aff’d, King v. Greene, 141
F.3d 1158 (4th Cir. 1998), cert. denied, 524 U.S. 965 (1998).  The court rejected petitioner’s
contention that the state supreme court’s “‘summary and negligent’ treatment of his claims is not an
‘adjudication’ or ‘decision’ subject to deference under . . . §2254(d),” stating that “[t]he deference
afforded a state court adjudication by . . . §2254(d) does not depend on a detailed opinion when, in
context, the basis of the decision is apparent.” Here, the court reasoned that because “the . . .
Supreme Court clearly established the federal law applicable to ineffective assistance of counsel
claims in Strickland v. Washington, . . . there is little doubt that the Supreme Court of Virginia
applied the correct standard when it addressed [petitioner’s] claims.”

4) Williams v. Currie, 103 F.Supp.2d 858, 864-865 (M.D.N.C. 2000).  In the course of granting relief
on petitioner’s Equal Protection claim of gender discrimination in sentencing, the court made the
following statements with respect to the applicability of §2254(d) to the state court’s summary
disposition of petitioner’s claim:

Under 28 U.S.C. § 2254, this Court normally gives deference to the state court’s
adjudication of petitioner’s claim on its merits.  In this case, there is only one such
adjudication – the denial of petitioner’s motion for appropriate relief in the Superior
Court of Rockingham County.  That opinion is not entitled to deference because it
summarily discusses the equal protection claim generally, but fails to deal with it
at the necessary level of specificity.  It rejected petitioner’s claim because “there is
no requirement that all persons who are involved in the commission of the same
offense receive identical punishment.” [citation omitted]. The proposition is not
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necessarily objectionable, [footnote omitted] but is not entitled to deference because
it fails to address the claim of gender discrimination in sentencing.

5) Laird v. Horn, 159 F.Supp.2d 58, 130 (E.D.Pa. 2001).  The district court observed that because “it
is unclear from the Pennsylvania Supreme Court’s discussion [of petitioner’s claim] whether that
court considered relevant United States Supreme Court precedent on this issue, this Court concludes
that this claim was not adjudicated on the merits.  According, the Court will use its independent
judgment in analyzing this aspect of petitioner’s claim.” 

6) Holloway v. Horn, 161 F.Supp.2d 452 (E.D.Pa. 2001).  The court made the following observations
about §2254(d)’s “adjudicated on the merits” clause:

If a [state] court relied on procedural grounds to decline to decide a federal claim,
or if it examined the merits of a claim only in the course of deciding a different
claim, it has not adjudicated the claim on the merits. . . Otherwise, if the court cites
to the controlling Supreme Court precedent or if it cites to state precedent or the
progeny of state precedent that relies on the Supreme Court precedent, or even if no
law is cited, and the decision is neither contrary to nor an unreasonable application
of the relevant Supreme Court precedent, the state court will be deemed to have
decided the federal claim on the merits.  

161 F.Supp.2d at 471 n.5.

7) Fryar v. Bissonette, 185 F.Supp.2d 87, 91 (D.Mass. 2002), aff’d, 318 F.3d 339 (1st Cir. 2003). 
Discussing its rationale for declining to apply §2254(d) to petitioner’s claim –  which the state courts
did not expressly address as a federal constitutional claim – the district court observed that, “when
the state appellate opinion is ambiguous as to whether it addressed the federal claim, the federal
claim should be reviewed de novo.”

8) Campiti v. Matesanz, 186 F.Supp.2d 29, 41 (D.Mass. 2002).  In the course of denying relief in this
post-AEDPA case, the district court observed that, “when a federal claim is properly presented for
purposes of exhaustion, but not addressed by the state court, it must be considered de novo by the
reviewing federal court.”

9) Cruz v. Artuz, 2002 WL 1359386 at *7-8 (E.D.N.Y. June 24, 2002).  The court noted that, pursuant
to Rudenko v. Costello, 286 F.3d 51 (2nd Cir. 2002), “‘[i]f it cannot be determined from the state-
court opinion whether the denial of a given claim was based on a procedural ground rather than on
the merits, no AEDPA deference is due the state-court decision on that claim,’ and the claim is
reviewed under pre-AEDPA standards.” (quoting Rudenko, 286 F.3d at 69.  The court went on to
explain that “pre-AEDPA standards of review apply in the present case regarding those claims raised
by [petitioner] on direct appeal which were dismissed by the Appellate Division because they were
‘either without merit or unpreserved for appellate review.’” 

10) Starns v. Cowan, 210 F.Supp.2d 1033, 1037 (C.D.Ill. 2002). Before turning to the merits of
petitioner’s due process claim that exculpatory evidence was improperly excluded from his trial, the
district court observed that, during the state court appeal, the “court limited its opinion to the proper
application of state rules of evidence, with no discussion of any due process ramifications of those
rules. Therefore, ‘the new standard of review in AEDPA does not apply’ and this court must
examine the issue of due process de novo.” (quoting Moore v. Parke, 148 F.3d 705, 708 (7th Cir.
1998)). 
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11) Hackett v. Price, 212 F.Supp.2d 382 (E.D.Pa. 2001).  In reaching the conclusion that the state
court’s decision was “contrary to” Boyde v. California, in part because it lacked any indicia of
having followed that case’s mandates, the district court made clear that it was not suggesting the
state court had not “adjudicated” petitioner’s Mills claim on the merits, and that a “state court
decision that is summary and fails to state reasons for dismissal is no less an ‘adjudication’ of the
merits of the claim and must be reviewed under the deferential provisions of §2254(d)(1).” 212
F.Supp.2d at 404 n.17.  

12) Francolino v. Kuhlman, 224 F.Supp.2d 615, 626 (S.D.N.Y. 2002).  In this noncapital case,
petitioner claimed that his due process rights were denied by New York’s judicial assignment rules
that permitted a prosecutor, at the outset of an investigation, to select a particular judge to issue ex
parte orders, and that authorized the Administrative Judge to then assign the judge to preside over
the subsequent criminal proceedings.  This system, petitioner argued, allowed the State to select a
pro-prosecution judge and impaired the court’s appearance of impartiality.  In determining whether
to apply §2254(d) to petitioner’s due process claim, the district court cited the standard for “review
on the merits” set forth in Sellan v. Kuhlman, 261 F.3d 303, 312 (2nd Cir. 2001): “[T]he Second
Circuit has determined that a state court adjudicates a state prisoner’s federal claim on the merits
when it (1) disposes of the claim ‘on the merits,’ and (2) reduces its disposition to judgment.”  In this
case, although the state appellate court had held that the “process by which the Trial Justice was
assigned to preside complied with the applicable rules and was in no way prejudicial to defendants,”
the district court found that Sellan was inapplicable and de novo review was appropriate:

[I]t is not entirely clear that the Appellate Division actually disposed of
[petitioner]’s claims on the (federal) merits. . . . The issue is not whether the
applicable rules were complied with, but whether those rules in and of themselves
violate the Constitution. . . . [D]etermining that the process was abided by and that
there was no prejudice does not address the merits of the constitutional questions
raised by [petitioner].  Moreover, in Sellan, it was apparent that the Appellate
Division had analyzed the Sixth Amendment issue in the case, because the court
stated that Sellan’s ‘ineffective assistance of counsel claim’ was denied.  Sellan,
261 F.3d at 314.  The term ‘ineffective assistance of counsel’ makes it clear that a
constitutional issues is at stake.  In contrast, in the instant case, the Appellate
Division merely stated that internal administrative rules were followed and that no
prejudice resulted.  The Appellate Division did not frame the issue in a
constitutional light, and thus the Court cannot say that [petitioner]’s constitutional
claim was adjudicated.  In light of the fact that [petitioner]’s prosecutorial judge-
shopping claims were not adjudicated on the merits in state court, the Court will
examine these claims de novo.

The court went on to examine petitioner’s claim and deny relief on the merits.

13) Yarris v. Horn, 230 F.Supp.2d 577, 591 (E.D. Pa. 2002).  In this Pennsylvania capital case, the
district court determined that, in light of a lack of binding precedent in the Third Circuit and a split
among the district courts on the issue, “when the state court fails to reach the merits of an issue
presented to a federal habeas court, AEDPA’s deferential standards do not apply, and the reviewing
court need not give special consideration to the state court’s interpretation of federal law.”

14) Harrison v. Anderson, 300 F.Supp.2d 690, 701-703 (S.D.Ind. 2004), aff’d sub nom. Harrison v.
McBride, 428 F.3d 652 (7th Cir. 2005).  Before reaching the merits and granting relief on
petitioner’s judicial bias claim in this Indiana capital case, the district court concluded that §2254(d)
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would not apply because the state court failed to adjudicate the merits of petitioner’s federal claim,
and alternatively that, if §2254(d) did apply, the state court’s decision was “contrary to” federal law. 
As to the first of these conclusions, the court found that although petitioner had squarely presented
his judicial bias claim in federal constitutional terms, the state court made “repeated reference to an
‘abuse of discretion standard’” used to evaluate denials of requests to change venue.  After finding
that the state court’s statements indicated that petitioner’s claim was “perceived solely as asserted
error of state law,” the district court went on to conclude that the state court “did not understand
Harrison’s claim of judicial bias as presenting a question of federal constitutional import, and in
consequence it cannot be concluded that the Indiana Supreme Court reached the merits of the federal
claim which Harrison presents in his habeas petition.” 

15) Gary v. Schofield, 336 F.Supp.2d 1337 (M.D.Ga. 2004).  In the course of denying relief in this
Georgia capital case, the district court held that petitioner’s claim that he was denied the assistance
of a serological expert was not subject to §2254(d) because, although the state court ruled on the
claim, petitioner discovered additional evidence to support the claim while the case was pending in
federal court.  Specifically, the “state court never had the opportunity to review the [state bureau of
investigations serological testing] worksheets or to hear, based on information contained in the
worksheets, the evidence that [p]etitioner could have presented at trial, but for the lack of funds.”
336 F.Supp.2d at 1360.  Likewise, the court further held that de novo review of petitioner’s claim
that failure to turn over the state bureau of investigations serological testing worksheets was
appropriate because §2254(d) does not apply to Brady claims when the material appeared for the
first time during federal proceedings.

16) Moreno v. Dretke, 362 F.Supp.2d 773 (W.D.Tex. 2005), aff’d, 450 F.3d 158 (5th Cir. 2006), cert.
denied sub nom. Moreno v. Quarterman, 549 U.S. 1120 (2007).  Denying petitioner relief from his
death sentence, the district court held the state court’s dismissal of petitioner’s Atkins claim was “on
the merits” where the state court dismissed the claim “based on state writ-abuse principles, yet also
specifically held that petitioner had failed to make a prima facie showing sufficient to support an
Atkins claim.”  362 F.Supp.2d at 786.  “While purporting to dispose of petitioner’s Atkins claim
strictly on state procedural grounds, the [state appellate court’s] order dismissing petitioner’s second
state habeas corpus application as an abuse of the writ clearly demonstrates that court made an
adjudication ‘on the merits’ of petitioner’s Atkins claim for purposes of the AEDPA’s deferential
standard of review.”  362 F.Supp.2d at 790.  Noting that “[o]rdinarily, a ruling that a party has failed
to establish a prima facie case in support of its claim is considered a ruling ‘on the merits,’”362
F.Supp.2d at 790, the court held the state court’s order “was clearly a ruling on the merits of [the
Atkins] claim, was an integral part of that court’s ‘abuse of the writ’ analysis, and may not be
rationally characterized as a procedural ruling.”  392 F.Supp.2d at 791.  

17) Higgins v. Renico, 362 F.Supp.2d 904, 915-16 (E.D.Mich. 2005), aff’d, 470 F.3d 624 (6th Cir.
2006).  Before granting relief on petitioner’s ineffective assistance of counsel claim, the district court
noted that the state court “made a conclusory determination that the petitioner suffered no prejudice
from his attorney’s conduct, but it made no finding on the performance component of the test.” 
Because the state court had examined only one prong of the Strickland inquiry, the district court
went on to conclude that it “must review the prejudice determination under the AEDPA’s deferential
standard; however, the performance element is evaluated de novo.”

18) United States ex. rel. Jackson v. Bowen, 2005 WL 1139314 at *9 (N.D.Ill. May 10, 2005).  Noting
the current split among federal circuits regarding “whether a federal claim was ‘adjudicated on the
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merits’ within the meaning of the AEDPA where it was considered and denied by the state courts
without explicit reference to the federal constitutional aspects of that particular claim,” and that the
Seventh Circuit has not considered the definition of “adjudicated on the merits,” the district court
estimated that where the state appellate court did not directly address petitioner’s federal claims, but
rather denied the claims on the basis of state law, “arguably no deference is required.”  However,
the district court did not decide the issue because it concluded petitioner had not established a
constitutional violation to warrant habeas relief from his armed robbery conviction.

19) Rollins v. Horn, 2005 WL 1806504 (E.D.Pa. July 26, 2005).  In this Pennsylvania capital case, the
district court held that the state court did not adjudicate the merits of several of petitioner’s claims
for purposes of §2254(d). The state court clearly stated that it would not review those claims because
of a procedural default (which the district court declined to enforce), but went on to review the
merits of those claims to the extent that served as the bases for petitioner’s ineffective assistance of
counsel allegations.   

20) Wade v. Fischer, 2005 WL 1903024 (S.D.N.Y. Aug. 10, 2005).  Denying relief in this second
degree murder case, the district court held that petitioner’s claims were adjudicated on the merits for
§2254(d) purposes where the state appellate court simply held that the post-conviction application
was denied in its entirety and supported its holding with a citation to another case rejecting a claim
on the merits. 

21) Torres v. Brown, 2005 WL 2893843 at *7 n.1 (N.D. Cal. Nov. 2, 2005).  Before denying relief on
the merits of petitioner’s evidence exclusion claim, the district court found that §2254(d)’s limitation
on relief would not apply with respect to the state court’s finding of harmlessness, since the state
court had erroneously applied a harmlessness standard comparable to Brecht v. Abrahamson, 507
U.S. 619 (1993), when it should have applied the standard prescribed by Chapman v. California, 386
U.S. 18 (1967). In a footnote, the court clarified that “[t]his does not mean that the [state appellate
court] erred, but rather that its decision on the merits of the claim – i.e., that there was no
constitutional error – led it to apply a standard . . . that is not the correct standard when an error of
constitutional dimension is found.” 

22) Bens v. New York, 2005 WL 3090987 (E.D.N.Y. Nov. 18, 2005).  Before denying relief in this drug
case, the district court reviewed petitioner’s claim de novo because it was unclear whether the state
court’s decision, which merely remarked that the claim did not require modification of the judgment,
was an adjudication on the merits. 

23) Guzman v. Greene, 425 F.Supp.2d 298, 317 (E.D.N.Y. 2006), aff’d, 337 Fed.Appx. 27 (3rd Cir.
July 14, 2009).  In the course of rejecting petitioner’s sufficiency of the evidence challenge to his
New York depraved-indifference murder conviction, the court recognized that petitioner’s conviction
could not be sustained under current state law, but found that petitioner could not establish an
entitlement to the benefit of that law, rather than the law that was in effect at the time of his
conviction.  The court explained that because “there is no Supreme Court holding addressing the
issue of whether the states must retroactively apply a new criminal rule of state law, it cannot be
concluded under AEDPA that the [state appellate court]’s rejection of [petitioner]’s insufficiency
claim was contrary to clearly established Supreme Court precedent.” 

24) Turner v. Dretke, 2006 WL 694945 (N.D. Tex. Mar. 20, 2006), COA denied sub nom. Turner v.
Quarterman, 481 F.3d 292 (5th Cir. 2007), cert. denied, 551 U.S. 1193 (2007).  Before denying
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relief  in this Texas capital case, the district court held that the state court adjudicated petitioner’s
claims on the merits despite the fact that the state court rejected petitioner’s request for a hearing,
did not require affidavits, depositions or interrogatories to resolve any disputes, and adopted
verbatim the state’s proposed findings of fact and conclusions of law.

25) Flowers v. Roy, 2014 WL 1757898 (D.Minn. May 1, 2014), appeal dismissed, 603 Fed.Appx. 510
(8th Cir. 2015).  Before granting relief on petitioner’s Miller v. Alabama, 567 U.S. 460 (2012),
claim, the district court noted the parties’ agreement that the Minnesota Supreme Court’s
determination in Chambers v. State, 831 N.W.2d 311, 331 (Minn. 2013), that Miller does not apply
retroactively would have made presentation of petitioner’s claim to the state courts futile since the
judgment in his case was final before Miller was decided.  In light of the state’s acceptance of that
point, the court found that it had waived the exhaustion requirement.  Additionally, based on the
absence of a state court merits decision on petitioner’s claim – and the state’s waiver of its right to
demand one – the district court rejected the state’s request for “deference” to the state supreme
court’s non-retroactivity decision in Chambers.  The court emphasized that § 2254(d) “applies only
where the claim presented in a federal petition ‘was adjudicated on the merits in State court
proceedings,’” and that the state had “waived its right to demand that” petitioner’s claim be
adjudicated by a state court.  2014 WL 1757898 at *5. The court then made clear that, “contrary to
the main of the respondent’s argument, the consequence of that waiver is not the substitution of the
Minnesota Supreme Court’s adjudication of the Chambers petitioner’s claim for that of Flowers’.” 
Id.

26) Smith v. Mirandy, 2016 WL1274592 (S.D. W.Va. Mar. 31, 2016).  Relying on  Winston v. Kelly,
592 F.3d 535 (4th Cir. 2010), Winston v. Pearson, 683 F.3d 489 (4th Cir. 2012), and Gordon v.
Braxton, 780 F.3d 196, 204 (4th Cir. 2015), the district court determined that the state courts had not
adjudicated the merits of petitioner’s ineffective assistance of counsel claim challenging his child
sexual abuse convictions, then granted an evidentiary hearing.  The court explained:

The state court’s adjudication of the claim was not an on-the-merits adjudication
because the state court unreasonably refused to allow further factual development
of the issue. Petitioner twice informed the state circuit court that he was not
properly advised by counsel about a plea agreement, and in his fourth state habeas
petition, Petitioner supported his claim with a statement of facts. In his second state
habeas petition ..., petitioner expressed his desire for an evidentiary hearing on his
claims, and in his appeal brief concerning his fourth state habeas petition, petitioner
requested [a] ... remand ... with instructions for the circuit court to conduct an
evidentiary hearing. Notwithstanding petitioner’s clear need for an evidentiary
hearing, the state circuit court twice dismissed, without prejudice, petitioner’s ...
claims based on [his] failure to provide factual support .... Yet, when Petitioner
alleged sufficient facts to support his ineffective assistance of counsel claims in his
fourth state habeas petition, the state circuit court curiously found that the claims
had been previously “disposed of” and dismissed the petition with prejudice. ... At
every step ..., the state courts inexplicably denied petitioner an opportunity to
develop his ... claims at an evidentiary hearing. It was particularly important to hold
an evidentiary hearing on petitioner's plea offer claim because that issue inherently
requires a credibility determination, which is typically best made after expansion
of the record at an evidentiary hearing. ...  Quite simply, the state courts adjudicated
petitioner’s plea offer claim on a wholly inadequate record, which the state courts
prevented petitioner from developing.
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2016 WL1274592 at *14; see also id. at *15 (finding that petitioner “diligently pursued his plea offer
claim in state court” such that § 2254(e)(2) did not preclude a federal hearing).   
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J. SECTION 2254(d) LIMITATION ON RELIEF

3. “CLEARLY ESTABLISHED FEDERAL LAW”

COURT OF APPEALS CASES

1) Fern v. Gramley, 99 F.3d 255, 260 (7th Cir. 1996).  The court’s conclusion that its holding in
Castellanos v. United States, 26 F.3d 717 (7th Cir. 1994), did not announce a new rule was sufficient
for purposes of §2254(d)(1). Because Castellanos was based upon Supreme Court precedent, and
the state court came to a conclusion contrary to Castellanos regarding the showing necessary for
petitioner to prevail on his ineffective assistance of appellate counsel claim, the state court’s decision
was contrary to clearly established federal law. 

2) Blankenship v. Johnson, 106 F.3d 1202, 1205-06 (5th Cir. 1997), withdrawn and superseded on
rehearing following Lindh, 118 F.3d 312 (5th Cir. 1997). Petitioner sought relief on the ground
that he was denied effective assistance of counsel on discretionary review in the Texas CCA. With
regard to §2254(d)(1)’s “clearly established” phrase, the majority explained that, “insofar as we
review state court proceedings under §2254(d), we look to a positive pronouncement from the
Supreme Court in order to meet the ‘clearly established’ requirement . . .” Applying §2254(d)(1),
the court noted that “[t]he Supreme Court never has decided whether a criminal defendant has a right
to assistance of counsel on state-requested discretionary review. Therefore, we might easily say that
the right was not ‘clearly established.’” The majority also found it “instructive that, instead of
adopting language from prior habeas jurisprudence, Congress, in enacting § 2254(d)(1), used the
words ‘clearly established law,’ for, in another context [qualified immunity cases], that phrase has
a well-settled meaning that Congress may very well have used consciously in enacting the AEDPA.”
While the court claimed to stop short of “engraft[ing] the law of qualified immunity onto habeas
jurisprudence,” it nevertheless remarked: “we cannot say that, in the words of Anderson v. Creighton
[a qualified immunity case], ‘the unlawfulness [of the court’s ruling was] apparent.’” (first brackets
added).

3) Yancey v. Gilmore, 113 F.3d 104, 106 (7th Cir. 1997).  Applying §2254(d)(1), the court stated that
it could “no longer rely upon [its] own precedent to grant a writ of habeas corpus,” but instead had
to determine “whether a decision of the Supreme Court had clearly established, as of petitioner’s
direct appeal,” the Fifth Amendment violation petitioner alleged. 

4) Martin v. Bissonette, 1997 WL 280602 at *8 (1st Cir. May 29, 1997), revised and superseded, 118
F.3d 871 (1st Cir. 1997) (reevaluating petitioner’s claims under pre-AEDPA standards). The First
Circuit observed that although §2254(d)(1) provides an “unusual choice-of-law rule [requiring] that
the state court’s decision is to be evaluated only under ‘clearly established Federal law, as
determined by the Supreme Court,’” this language should not be understood “to imply that the
opinions of inferior federal courts are totally irrelevant to an evaluation of state court decisions.”
Rather, “[s]uch opinions may help confirm what legal principles were (or were not) definitively
resolved by earlier Supreme Court cases, and . . . such decisions may prove useful in determining

whether a state court’s application of Supreme Court precedents is unreasonable.”  Additionally, In
footnote 8, the court remarked as follows:

The Commonwealth asserts that the new standard of review under section 2254(d)
extends Teague by limiting federal review to consideration of law which was clearly
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established at the time the state court decided a petitioner's claim, rather than at
some later point in time.  While this is a plausible reading of section 2254(d) at first
blush, section 2254(d) itself does not explicitly state that “clearly established law”
means "clearly established law at the time the state court rendered its decision."
Since the outcome of the petitioner's appeal does not in any way depend upon the
resolution of this point, we leave for another day the question of whether it might
ever be proper under the AEDPA to consider Supreme Court cases issued
subsequent to the operative state court decision.

5) Neelley v. Nagle, 138 F.3d 917 (11th Cir. 1998), cert. denied, 525 U.S. 1075 (1999).  The Eleventh
Circuit announced its interpretation of amended §2254(d) in this capital case involving a female
death row inmate from Alabama.  Observing that “[t]he ‘clearly established’ language echoes the
concerns underlying the Supreme Court’s decisions in Teague v. Lane and its progeny,”138 F.3d at
922, the court instructed that “a district court evaluating a habeas petition under §2254(d) should
‘survey the legal landscape’ at the time the state court adjudicated the petitioner’s claim to determine
the applicable Supreme Court authority; the law is ‘clearly established’ if Supreme Court precedent
would have compelled a particular result . . .” 138 F.3d at 923. In footnote 3, however, the court
noted that “the language of §2254 would seem to indicate that the law must be clearly established
at the time the state court makes the adjudication under review,” as opposed to the time the
conviction becomes final on direct appeal.

6) Green v. French, 143 F.3d 865 (4th Cir. 1998), cert. denied, 525 U.S. 1090 (1999).  The Fourth
Circuit set forth its interpretation of amended §2254(d) in this North Carolina capital case.  As to
the “clearly established federal law” requirement of §2254(d), the court explained that, “in the
context of the extension of a principle to a new context, the petitioner must demonstrate that no
reasonable jurist would disagree that, based upon the relevant (even if not directly controlling)
Supreme Court precedents, the principle should extend (or not extend) to the new context.” 143 F.3d
at 873. However, the court rejected petitioner’s suggestion that this provision “simply codif[ied] the
Teague doctrine, because that doctrine is different from section 2254(d) in subtle, but several,
respects.” The court explained:

First, section 2254(d) makes no reference to the two traditional exceptions under
Teague . . . which is at least some evidence that Congress understood section
2254(d) to impose a different type of limitation upon habeas review. Second,
section 2254(d) nowhere employs the “new rule” language of Teague, even though
other provisions of the AEDPA do so unmistakably. And, finally, the anti-
retroactivity principles of Teague would appear applicable in contexts where the
limitations of section 2254(d)(1) are not, such as where a habeas petitioner’s
constitutional claim is not properly raised in state court and therefore not
“adjudicated on the merits in State court,” 28 U.S.C. § 2254(d), but where a court
may nonetheless conclude that the failure to properly raise the claim in state court
is not excused (or perhaps, excused but Teague-barred) because the claim relies
upon a new rule of constitutional law not made retroactive on collateral review.

143 F.3d at 873-74.
Next the court rejected petitioner’s contention that §2254(d)’s “by the Supreme Court”

phrase “violates the separation of powers by vesting federal courts with jurisdiction to decide
disputes and then ‘dictating the judiciary’s determination of governing law.’” 143 F.3d at 874
(quoting Petitioner’s Brief). Borrowing from the Seventh Circuit’s decision in Lindh, the court
countered that “amended section 2254(d) does not limit any inferior federal court's independent
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interpretive authority to determine the meaning of federal law in any Article III case or controversy.
Under the AEDPA, we are free, if we choose, to decide whether a habeas petitioner's conviction and
sentence violate any constitutional rights. Section 2254(d) only places an additional restriction upon
the scope of the habeas remedy in certain circumstances.” 143 F.3d at 874-75.

7) O’Brien v. Dubois, 145 F.3d 16 (1st Cir. 1998).  In this Massachusetts habeas case, the First Circuit
set forth its interpretation of the meaning of §2254(d)(1).  As to the “clearly established” inquiry,
the court considered and rejected the “qualified immunity concept of ‘clearly established.’” 145 F.3d
at 24. Choosing instead to draw from Teague, the court held “that an affirmative answer to the first
section 2254(d)(1) inquiry – whether the Supreme Court has prescribed a rule that governs the
petitioner’s claim – requires something more than a recognition that the Supreme Court has
articulated a general standard that covers the claim. To obtain relief at this stage, a habeas petitioner
must show that Supreme Court precedent requires an outcome contrary to that reached by the
relevant state court.” 145 F.3d at 24. The court cautioned, however, that this inquiry “should not be
applied in too rigid a manner,” explaining that a petitioner

need not point a habeas court to a factually identical precedent. Oftentimes,
Supreme Court holdings are “general” in the sense that they erect a framework
specifically intended for application to variant factual situations. These rules
sufficiently shape the contours of an appropriate analysis of a claim of
constitutional error to merit review of a state court's decision under section
2254(d)(1)’s “contrary to” prong. Not coincidentally, the Court’s pre-AEDPA
habeas case law employed this approach in conducting Teague “new rule” inquiries, 
and other federal courts have followed this praxis (wisely, we believe) when
construing section 2254(d)(1).

145 F.3d at 25 (citations omitted).  Additionally, in footnote 3, the court acknowledged that the
state’s contention that §2254(d) “extends Teague by restricting federal review to consideration of
law that was clearly established at the time the state court rendered its decision on the petitioner’s
claim” “is a plausible reading . . . but not necessarily the only one.” However, the court declined to
resolve the precise temporal scope of “clearly established” as used in §2254(d).

8) Herbert v. Billy, 160 F.3d 1131, 1135 (6th Cir. 1998).  In a brief discussion of §2254(d)(1), the
Sixth Circuit noted first that, under the “as determined by the Supreme Court” clause, “[a] district
court or court of appeals no longer can look to lower federal court decisions in deciding whether the
state decision is contrary to, or an unreasonable application of, clearly established federal law.” See
also Wilkins v. Timmerman-Cooper, ___F.3d___, 2008 WL 114851 at *6 n.2 (6th Cir. Jan. 14,
2008)  (quoting Herbert v. Billy in support of refusal to consider federal court of appeals decisions
cited by petitioner). 

9) Muhleisen v. Ieyoub, 168 F.3d 840, 844 (5th Cir. 1999), cert. denied, 528 U.S. 828 (1999).
Acknowledging its decision in Humphrey v. Cain, 138 F.3d 552 (5th Cir. 1998) (en banc), that Cage
v. Louisiana may be applied retroactively in federal habeas proceedings, the court nevertheless found
that, under the AEDPA, petitioner could not rely on Cage because it was not in existence when his
conviction became final. The court explained: “[W]e can grant a writ of habeas corpus only if the
state court’s determination of law, on a de novo review, violated Supreme Court precedent in
existence at the time of petitioner’s conviction. . . .  We cannot say that this has occurred. The
Supreme Court handed down Cage v. Louisiana, . . ., upon which petitioner relies, a little over
thirteen years after petitioner’s conviction became final. . . . That was the first, and so far the only,
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time the Supreme Court has held a definition of reasonable doubt to have violated the Due Process
Clause. . . . We are therefore bound by AEDPA to deny [petitioner]’s petition for a writ of habeas
corpus.” 

In footnote 2, the court observed that “[i]t is possible that we should consider Cage as
retroactively applicable to [this case in light of Humphrey]. . . . If AEDPA codifies the Teague
doctrine, . . . that statute could also be read to codify the two exceptions to Teague as well.” The
court went on to conclude that, “[i]n the event the Supreme Court decides AEDPA incorporates the
Teague exceptions,” petitioner’s Cage claim would still fail because it lacks the “moral certainty”
element highlighted by the Supreme Court in Cage.  The court also noted that, although petitioner’s
reasonable doubt charge contained an “articulation requirement” considered “problematic” by the
Fifth Circuit, the court would not be able to consider it because the “Supreme Court has never
expressed disfavor with such language [and] AEDPA only allows [the court] to apply Supreme Court
rulings . . .”

10) Matteo v. Superintendent, SCI Albion, 171 F.3d 877, 890 (3rd Cir.) (en banc), cert. denied, 528
U.S. 824 (1999).  In this non-capital habeas case from Pennsylvania, the en banc Third Circuit found
that, under §2254(d)(1)’s “clearly established Federal law” clause, federal habeas courts are not
“precluded from considering the decisions of inferior federal courts when evaluating whether the
state court’s application of the law was reasonable.” 171 F.3d at 890.  “Instead, the primary
significance of the phrase ‘as determined by the Supreme Court of the United States’ [in
§2254(d)(1)] is that federal courts may not grant habeas corpus relief based on the state court’s
failure to adhere to the precedent of a lower federal court on an issue that the Supreme Court has not
addressed. Thus, in certain cases it may be appropriate to consider the decisions of inferior federal
courts as helpful amplifications of Supreme Court precedent.” 

11) MacFarlane v. Walter, 179 F.3d 1131 (9th Cir. 1999), cert. granted, judgment vacated, 529 U.S.
1106 (2000) (remanding with instructions to dismiss as moot). In reaching the conclusion that
petitioners were entitled to relief on their Equal Protection claim that, due to their indigence, they
were forced to spend pre-trial and pre-sentence time in county jail where they earned less “good
time” than they would have if they had been able to post bail and serve their sentence only in a state
prison, the court addressed several important issues concerning §2254(d).

As to the question whether the Supreme Court has “clearly established” law governing
petitioners’ claim, the Ninth Circuit took a wider view than many other courts have taken. The court
explained:

Our inquiry, thus, focuses first on whether there was clearly established federal law
governing the issue presented here:  whether the allowance of lesser early-release
credits to defendants detained pre-trial in county jails because of financial inability
to post bail than to more fortunate defendants, whose financial resources permitted
them to wait to begin serving their time until after commitment, post-sentencing, to
a state correctional facility, violates equal protection.  If there was clearly
established federal law that applies to this question, then we must next decide
whether the Washington Supreme Court’s decision was contrary to, or constituted
an unreasonable application of, it.
* * *
In Bearden [v. Georgia, 461 U.S. 660 (1983)], the Supreme Court held that
incarceration should not be imposed on an indigent individual solely because of that
person’s inability to pay.  We conclude that Bearden, decided in 1983, and
grounded in thirty years of precedents, was clearly established law governing the
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issue presented here at the time of the Washington Supreme Court decision denying
petitioners’ state habeas petitions.

179 F.3d at 1138.
The court supported its identification of Bearden as the “clearly established” precedent

governing this case by explaining that “Bearden both articulated guiding principles for analyzing
equal protection claims brought by indigent defendants and applied them to the specific issue
presented, which, like the issue presented here, concerned increased incarceration because of
indigence. . . . In no uncertain terms, the Court held that to deprive a defendant of his freedom simply
because, through no fault of his own, he cannot pay would be contrary to the Fourteenth
Amendment's requirement of fundamental fairness.”179 F.3d at 1139. Additionally, the court cited
existing Ninth Circuit precedent for further “confirm[ation] that Bearden is clearly established law
on the issue of incarceration based on indigence.” 179 F.3d at 1139.

The court also rejected the state’s contention that no “clearly established” Supreme Court
law exists with respect to petitioners’ claim because no decision by the Court applies Bearden to the
specific facts of this case. After acknowledging that “Bearden . . . does not address the identical
factual situation presented here,” the court explained: 

If that were the standard, however, hardly any law would be ‘clearly established,’
for only cases presenting precisely the same facts could govern later cases. 
* * * 
We agree in this respect with the First Circuit, which, drawing on the Teague line
of cases, stated that a petitioner need not point a habeas court to a factually identical
precedent, but rather that "clearly established" Supreme Court law often erects a
framework intended for application to variant factual situations.  See O'Brien v.
DuBois, 145 F.3d 16, 24 (1st Cir.1998).
* * *
Bearden erected the framework intended for application where a defendant suffers
increased incarceration because of indigence and, thus, is clearly established law
governing the issue presented here.

179 F.3d at 1140.

12) Harris v. Stovall, 212 F.3d 940, 943-944 (6th Cir. 2000), cert. denied, 532 U.S. 947 (2001).  Citing
Williams v. Taylor’s discussion of §2254(d)’s “clearly established” clause, the court noted that “it
was error” for the district court in this case to rely on a decision of the Sixth Circuit in analyzing
petitioner’s claim:  “We have stated that [the “clearly established” clause] prevents the district court
from looking to lower federal court decisions in determining whether the state court decision
[satisfies §2254(d).]  We reemphasize that point here.  It was error for the district court to rely on
authority other than that of the Supreme Court of the United States in its analysis under § 2254(d).”

The court further found that the district court “failed to appropriately apply ‘clearly
established law’ as determined by the Supreme Court when it applied the rule in Britt [v. North
Carolina, 404 U.S. 226 (1971)]” to petitioner’s claim, since the rule in Britt would not govern
petitioner’s claim under a pre-AEDPA Teague analysis, and therefore, pursuant to Williams, can not
be deemed “clearly established” for purposes of §2254(d). The rule petitioner sought in this case
would require “the state to provide an indigent defendant with free copies of trial transcripts of his
codefendants’ previous trial so that he can impeach the prosecution’s witnesses,” a requirement the
court found not to be dictated by Britt, which dealt only with a defendant’s right to a transcript of
his own previous trial.

13) LaJoie v. Thompson, 217 F.3d 663, 668-673 (9th Cir. 2000) (en banc). In footnote 6, the Ninth
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Circuit explained that “[i]t is appropriate to look to lower court decisions to determine what law has
been ‘clearly established’ by the Supreme Court and the reasonableness of a particular application
of that law.”  

14) Henry v. Page, 223 F.3d 477, 480 (7th Cir. 2000), cert. denied, 532 U.S. 959 (2001).  The Seventh
Circuit explained that, to obtain relief under §2254(d), “the petitioner must have a Supreme Court
case to support his claim, ‘and that Supreme Court decision must have clearly established the
relevant principle as of the time of his direct appeal.’” (citation omitted). The court also reiterated
that “[w]e may no longer rely upon our own precedent or that of other circuit courts of appeals to
grant a writ.’” (citation omitted).

15) Evans v. Rogerson, 223 F.3d 869, 871-872 (8th Cir. 2000).  Reversing the district court’s grant of
relief on petitioner’s Miranda claim, the Eighth Circuit criticized the district court’s reliance on
United States v. Griffin, 922 F.2d 1343 (8th Cir. 1990), stating:

Griffin is an application by this Court of settled Supreme Court precedent and
suggests many factors for consideration in deciding the “in custody” question. The
District Court extensively explored these factors and relied on them in reaching its
conclusion that the Iowa Supreme Court's determination was unreasonable. In so
doing, the District Court erred as a matter of law. State court attention to the Griffin
factors is not required either by Griffin itself or by Supreme Court precedent. The
Iowa Supreme Court therefore was not obliged to apply these particular factors in
order to be "reasonable" in its determination of whether Evans was "in custody" at
the time of his in-home interview.
After conducting its own review of the state court’s decision, the Eighth Circuit concluded

that its denial of relief was not an unreasonable application of clearly established federal law.  

16) Vasquez v. Strack, 228 F.3d 143 (2nd Cir. 2000), cert. denied sub nom Vasquez v. Mazzuca, 531
U.S. 1166 (2001).  Applying §2254(d)(1), the Second Circuit held that “[a] rule that ‘breaks new
ground or imposes a new obligation on the States,’ Teague [v. Lane, 489 U.S. 288, 301 (1989),] is
not clearly established Federal law under §2254(d)(1) and is therefore not cognizable on collateral
review.  Rather, to prevail on collateral review, Supreme Court precedent must ‘dictate’ the outcome. 
See id.”  228 F.3d at 149-150.  In this case, petitioner sought to rely on Wardius v. Oregon, 412 U.S.
470 (1973), to support his claim that the trial court denied him due process when it allowed the
prosecution to call a witness to rebut his alibi without providing notice that it would do so. 
According to the Second Circuit, Wardius held that “due process prohibits the enforcement of alibi
notice rules unless criminal defendants are given the opportunity for reciprocal discovery.”  228 F.3d
at 149.  After comparing this holding to petitioner’s claim, the court declined to conclude that
“Wardius ‘dictates’ that due process was violated in this case.”  The court explained:  

Even if Wardius dictated that rule, Wardius does not place a duty on the prosecution
to determine the existence of potential rebuttal witnesses that it should have found
through reasonable investigation of a defendant's alibi; if we were to adopt this rule
of constitutional law proposed by [petitioner], we would be creating a new
obligation for the states. Wardius simply does not clearly establish that due process
requires preclusion of alibi-rebuttal-witness testimony where, as here, the
prosecution fails to complete an investigation into the identities of potential alibi-
rebuttal witnesses until after the alibi witnesses testify, particularly where the alibi
witnesses' testimony provided the information that was arguably necessary to
identify and locate the rebuttal witness. To hold as much would be to extend
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Wardius. Thus, § 2254(d)(1) precludes relief in this case.  228 F.3d at 150.

17) Williams v. Cain, 229 F.3d 468 (5th Cir. 2000).  In this non-capital Louisiana murder case, the Fifth
Circuit addressed whether petitioner could obtain the benefit of Cage v. Louisiana (and Victor v.
Nebraska, 511 U.S. 1 (1994)), in light of the fact that these decisions were announced after his
conviction became final, and in light of AEDPA’s changes to §2254(d).  The court acknowledged
that Humphrey v. Cain, 138 F.3d 552 (5th Cir. 1998) (en banc), held that, with respect to pre-
AEDPA cases, “Cage-Victor error falls within the second Teague exception and therefore applies
retroactively on collateral review.”  Because petitioner’s case was governed by AEDPA, however,
the court was required to assess the impact of §2254(d) on this calculus.  After quoting the language
of §2254(d), the court set forth its interpretation as follows:

The operative effect of subsection (d)(1) is that a district court may only grant
habeas relief if the constitutional “new rule” relied upon by the petitioner was either
clearly established by the Supreme Court at the time his state conviction became
final, or if the Supreme Court has held that this “new rule” is retroactive on habeas.

229 F.3d at 474 (citing Muhleisen, 168 F.3d at 844).  Applying this reading to petitioner, the court
stated:  “[petitioner’s] conviction became final long before Cage, although the Louisiana Supreme
Court did not deny post-conviction writs until after both Cage and Sullivan,  . . . [U]nder Muhleisen
we must deny his petition . . .”  229 F.3d at 474.  

While this reasoning appears to either misread or ignore the plain language of §2254(d) –
which does not reference case finality, does not establish any retroactivity ground rules, but does,
by unqualified reference to the state court “decision,” seem to require simply that the law relied upon
by the petitioner have been “clearly established . . . by the Supreme Court” at the time of the state
court’s decision, be it on direct or collateral review – the court did offer an explanation.  In footnote
6, the court explained that Justice O’Connor’s reference in Williams v. Taylor, 529 U.S. 362 (2000),
to “the time of the relevant state court decision” during her discussion of the operation of
§2254(d)(1) “obviously refers to the time of the state conviction being attacked (or when it became
final on direct appeal) and not to the time of the state court decision denying collateral relief from
that conviction, else AEDPA § 2254(d) would almost completely eviscerate the previous law of non-
retroactivity and would vastly expand, rather add a new constraint on, the power of the federal courts
to grant habeas relief to state prisoners.”  229 F.3d at 475 n.6.  Thus, in the court’s view, the plain
language of §2254(d) must yield to the overriding notion that AEDPA must be read to make habeas
relief more difficult to obtain. 

The court summed up simply by recognizing that, “[r]egardless of the precise contours of
post-AEDPA habeas retroactivity, Muhleisen controls and mandates the dismissal of [the] petition.” 
229 F.3d at 475. 

  
18) Phoenix v. Matesanz, 233 F.3d 77 (1st Cir. Dec. 1, 2000).  In footnote 3, the court noted that,

“[a]lthough decisions issuing from [the court of appeals] are not ‘clearly established’ for the
purposes of §2254(d)(1) because they do not issue from the Supreme Court, they provide significant
insight on what constitutes reasonableness for a particular fact pattern.”

19) Quinn v. Haynes, 234 F.3d 837, 844 (10th Cir. 2000), cert. denied, 532 U.S. 1024 (2001).  The
Tenth Circuit observed that, “[f]or the ‘clearly established’ prong [of §2254(d)] to apply, the relevant
Supreme Court precedent need not be directly on point, but must provide a ‘governing legal
principle’ and articulate specific considerations for the lower courts to follow when applying the
precedent.” (citing (Terry) Williams v. Taylor, 529 U.S. 362, 413 (2000)).
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20) Newman v. Hopkins, 247 F.3d 848, 852-853 (8th Cir. 2001), cert. denied, 536 U.S. 915 (2002). 
After the Supreme Court granted the state’s petition for certiorari, vacated the panel’s decision
granting habeas relief, and remanded for further consideration in light of (Terry) Williams v. Taylor,
the Eighth Circuit panel adhered to its view that petitioner was entitled to relief on his claim that the
Nebraska courts’ categorical refusal to permit him to present voice exemplar evidence to establish
that he does not speak with an Hispanic accent violated his right to present a defense.  On remand,
the Eighth Circuit held that while §2254(d)’s “contrary to” clause is not implicated “[b]ecause the
Supreme Court has not considered . . . whether a defendant has a right to present a voice exemplar
in his own defense,” “Nebraska’s adoption of a per se exclusion of voice exemplars constitutes an
unreasonable application of clearly established federal law.”  The federal law to which the court
referred is the “right to present favorable evidence to a jury,” as contained in Pennsylvania v.
Ritchie, 480 U.S. 39, 56 (1987); Delaware v. Van Arsdall, 475 U.S. 673 (1986); Davis v. Alaska, 415
U.S. 308 (1974); Rock v. Arkansas, 483 U.S. 44, 62 (1987); Washington v. Texas, 388 U.S. 14, 23
(1967); and Chambers v. Mississippi, 410 U.S. 284, 302 (1973).  After surveying these decisions,
the court concluded that “Nebraska’s per se rule bars not only unreliable evidence but also evidence
that may, in individual cases, be reliable,” and that because “[t]he decisions of the Supreme Court
clearly establish that such a per se rule is unconstitutional . . .[,] the Nebraska court’s per se
exclusion of voice exemplar evidence is an unreasonable application of clearly established federal
law.”

21) Putman v. Head, 268 F.3d 1223, 1242 (11th Cir. 2001), cert. denied, 537 U.S. 870 (2002). In the
course of affirming the denial of relief in this Georgia capital case, the Eleventh Circuit appeared
to indicate that the universe of Supreme Court precedent against which a state post-conviction
court’s decision must be measured under §2254(d) includes any such precedent in existence on the
date of the final state post-conviction court decision on the claim at issue.  Specifically, after noting
that the Supreme Court of Georgia affirmed the denial of petitioner’s state habeas petition, which
included his claim of ineffective assistance of trial counsel, on July 12, 1989, the Eleventh Circuit
went on to note that “Appellant has not cited, and we have not found, any Supreme Court case, as
of July 12, 1989, that is materially indistinguishable from the facts of the case sub judice.”  [Editor’s
Note:  The Eleventh Circuit’s position on this issue conflicts with that taken by the Fifth Circuit in
Williams v. Cain, 229 F.3d 468, 474 (5th Cir. 2000) (reading §2254(d) to limit the law upon which
a petitioner may rely to Supreme Court decisions in existence at the time the petitioner’s conviction
became final on direct appeal)] 

22) Jones v. Bryant, 2001 WL 1637665 at *1 (7th Cir. Dec. 19, 2001) (unpublished), cert. denied, 535
U.S. 1022 (2002).  In the course of affirming the district court’s denial of relief from petitioner’s
guilty plea to attempted murder, the Seventh Circuit observed that “[t]he Supreme Court’s decisions
do not clearly establish that prosecutors must reveal exculpatory information before trial, so under
§2254(d)(1) [petitioner] is not entitled to relief [on his claim that the prosecution’s Brady violation
invalidated his plea].”  The court noted that “[c]ourts of appeals do not agree on whether, and if so
how, the principles of Brady apply to pretrial disclosures, and thus affect guilty pleas,” and that
“[o]ur own opinions . . . imply (. . .) that nondisclosure at the time of a guilty plea does not violate
the Constitution.” 

23) Chia v. Cambra, 281 F.3d 1032, 1037 (9th Cir. 2002), cert. granted, judgment vacated sub nom.
Chia v. McGrath, 538 U.S. 902 (2003) (remanding for further consideration in light of Lockyer v.
Andrade, 538 U.S. 63 (2003)).  Granting relief in this post-AEDPA, non-capital California murder
case, the majority observed that “Ninth Circuit case law may be persuasive authority for deciding
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whether a state court decision unreasonably applied Supreme Court precedent, or it may help us
determine what law is clearly established.” 

24) Booth-El v. Nuth, 288 F.3d 571, 578 (4th Cir. 2002), cert. denied, 537 U.S. 959 (2002).  The
Fourth Circuit reversed the district court’s grant of sentencing phase relief in this Maryland capital
case, finding that the Ex Post Facto Clause principles relied upon by the district court were not
“clearly established” at the time the state courts denied petitioner relief.  Petitioner’s claim was
based on the fourth category identified in Calder v. Bull, 3 U.S. (3 Dall.) 386 (1798), whose
“continuing vitality” the district court found to have been affirmed in Carmel v. Texas, 529 U.S. 513
(2000).  The Fourth Circuit disagreed, noting that Carmel “is not germane” to the “clearly
established” inquiry in this case, since it was decided well after the state courts denied petitioner
relief, and going on to explain that Supreme Court decisions after Calder but before Carmel –
including Collins v. Youngblood, 497 U.S. 37 (1990) – raised questions about the viability of the
fourth category.  The court explained that “all of the Justices in Carmel agreed that Collins did not
offer clear guidance on the present viability of the fourth category[, and] it made eminent sense for
the Maryland Court of Appeals to rely on Collins.” “In view of these critical facts,” the court
concluded, “the district court erred in holding that the state court acted contrary to or unreasonable
applied clearly established federal law.  When the state court rendered its decision, there was nothing
clearly established about the fourth category.”  Additionally, in footnote 4, the court clarified its
point by explaining that “[n]one of this is to suggest that [the post-Calder, pre-Carmel cases]
unambiguously did away with the fourth category.  Rather, the dispositive point is that those
decisions rendered that category far from clearly established at the time of the state court decision.” 

25) Taylor v. Withrow, 288 F.3d 846, 851-853 (6th Cir. 2002), cert. denied, 537 U.S. 1007 (2002).  In
the course of reversing the district court’s grant of relief in this Michigan murder case, a majority
of the Sixth Circuit panel defended its conclusion that petitioner’s claim – that the trial court’s
refusal to give a self defense instruction violated due process – rested on “clearly established federal
law” as follows:

We hold that the right of a defendant in a criminal trial to assert self-defense is . .
. [a] fundamental right, and that failure to instruct a jury on self-defense when the
instruction has been requested and there is sufficient evidence to support such a
charge violates a criminal defendant’s rights under the due process clause.  It is
indisputably federal law as announced by the Supreme Court that a defendant in a
criminal trial has the right to “a meaningful opportunity to present a complete
defense.” California v. Trombetta, 467 U.S. 479 (1984) [additional citations
omitted]  A necessary corollary of this holding is the rule that a defendant in a
criminal trial has the right, under appropriate circumstances, to have the jury
instructed on his or her defense, for the right to present a defense would be
meaningless were a trial court completely free to ignore that defense when giving
instructions.
* * *
There is no Supreme Court decision unmistakably setting down this precise rule .
. .  The lack of an explicit statement to this effect is not determinative. The Court
has made clear that its relevant precedents include not only bright-line rules but also
the legal principles and standards flowing from precedent. See Williams [v. Taylor],
528 U.S. [362,] 407 [2000]. We believe that the rule that a defendant is under
certain circumstances entitled to a self-defense instruction follows inescapably not
only from our legal heritage but also from the Court's holding in Trombetta that a
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defendant has the right to present a meaningful defense. . . . This is an example of
a rara avis: a fundamental constitutional rule dictated by precedent but “so
unexceptional that it [has] never been drawn into question in a reported case,” at
least a Supreme Court case. [citation omitted].

The rule proposed in the separate opinion of our colleague Judge Boggs-
i.e., that the Supreme Court must expressly and specifically have stated a new rule
in order for us to apply it under the Antiterrorism Act – does not recognize that the
Supreme Court acts more through the statement of broad principles and standards,
as in Williams and Mathews, than through specific rules and holdings on the very
facts in question. Many things are obvious and flow from general principles and our
holding in this case is one of them. The earth is not flat, nor does the sun revolve
around it, but we do not need to be told that expressly by the Supreme Court in
order for us to apply it in a case.

Having identified the governing rule, the court went on to reject the district court’s conclusion that
petitioner was entitled to relief on the merits. 

26) Rashad v. Walsh, 300 F.3d 27 (1st Cir. 2002), cert. denied, 537 U.S. 1236 (2003). With regard to
the role of lower federal court decisions under §2254(d)(1)’s “clearly established” clause, the First
Circuit offered the following observations:  “Whether a particular state court decision warrants
[§2254(d)(1)’s] seal of approval must be decided primarily on the basis of Supreme Court holdings
that were clearly established at the time of the state court proceedings. . . . Nevertheless, factually
similar cases from the lower federal courts may inform such a determination, providing a valuable
reference point when the relevant Supreme Court rule is broad and applies to a kaleidoscopic array
of fact patterns. . . . The doctrinal framework erected in Barker constitutes such a rule.”  300 F.3d
at 35 (internal citations omitted).

27) Ryan v. Miller, 303 F.3d 231, 246-248 (2nd Cir. 2002).  In the course of granting relief on
petitioner’s Confrontation Clause claim in this 1979 New York murder case, the Second Circuit
stated that, “[i]n determining whether a right is clearly established [for purposes of §2254(d)(1)], we
note that although the Supreme Court must have acknowledged the right, it need not have considered
the exact incarnation of that right or approved the specific theory in order for the underlying right
to be clearly established.” Applying that approach in this case, the court found that Bruton “clearly
established the general right to confront one’s accuser . . . Therefore, we may properly consider
situations involving derivations of the facts in Bruton.”

28) Smith v. Hofbauer, 312 F.3d 809, 818 (6th Cir. 2002).  The Sixth Circuit affirmed the denial of
relief on petitioner’s claim that prejudice should be presumed as a result of trial counsel’s alleged
conflict of interest arising out of the fact that, while representing petitioner, counsel was himself
charged with a crime by the same office which conducted petitioner’s prosecution.  Relying on
Mickens v. Taylor, 535 U.S. 162 (2002), the court observed that “the question of whether [Cuyler
v.] Sullivan's lessened standard of proof for a claim of ineffective assistance of counsel based upon
an attorney’s conflict of interest for anything other than joint representation remains an ‘open
question’ in the jurisprudence of the Supreme Court, Mickens, 312 U.S. at 176, and in fact was an
open question at the time Petitioner’s case was heard . . .”  The court explained further: 

[T]he rule sought by Petitioner was not clearly established federal law at the time
of his conviction nor is it at the current time. Said differently, it is not Mickens'
dicta that bars Petitioner’s claim; rather, it is the holding of Sullivan (and of
Holloway v. Arkansas, 435 U.S. 475 (1978) from which Sullivan arose) which bars
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Petitioner’s case inasmuch as Sullivan applied only to joint representation and the
Supreme Court has yet to extend Sullivan’s reach to any other type of conflict.  

Based on these findings, the court concluded that the state courts’ denial of relief on petitioner’s
claim “was not unreasonable for purposes of AEDPA.”

29) Bradley v. Duncan, 315 F.3d 1091, 1101 (9th Cir. 2002), cert. denied, 540 U.S. 963 (2003). 
Affirming the grant of relief in this California drug case, the majority responded to the dissent’s
contention that petitioner’s due process claim did not sufficiently rely upon clearly established
federal law by remarking that petitioner “need not produce a ‘spotted calf’ on the precise issue at
hand to warrant habeas relief. . . . Rather, it is sufficient that the due process violation involved here
offends the principles previously enunciated by Supreme Court precedent and reaffirmed by our case
law.” 

30) Daniels v. Lee, 316 F.3d 477, 492-493 (4th Cir.), cert. denied, 540 U.S. 851 (2003).  In the course
of denying a COA in this North Carolina capital case, the Fourth Circuit – relying on the Fifth
Circuit’s decisions in Muhleisen v. Ieyoub, 168 F.3d 840 (5th Cir. 1999), and Williams v. Cain, 229
F.3d 468 (5th Cir. 2000) – held that the “federal law” upon which a petitioner may rely under
§2254(d) must have been “clearly established . . . as of the time [the petitioner’s] conviction became
final [at the conclusion of direct review].”  Explaining its rejection of petitioner’s Apprendi/Ring
claim, notwithstanding the fact that the state courts reached the merits of this claim during post-
conviction proceedings occurring after Apprendi was decided, the court stated:  “Because the
principles of Ring, Harris, Jones, and Apprendi had not been clearly established when Daniels’s
conviction became final in 1995, those decisions cannot serve as bases for invalidating either his
murder conviction or his sentence.” (footnote omitted).

31) Washington v. Crosby, 324 F.3d 1263, 1265 (11th Cir.), cert. denied, 540 U.S. 965(2003).  With
little discussion, the Eleventh Circuit reversed the district court’s grant of relief on petitioner’s
Confrontation Clause claim in this Florida drug case, stating as follows with regard to §2254(d)(1)’s
“clearly established federal law” and “contrary to” clauses:  “Washington does not cite any Supreme
Court precedent that has held that playing the audio portion of a videotape, without an opportunity
to cross-examine the speaker, violates a defendant’s Confrontation Clause rights. Thus, we conclude
that the Florida state court’s decision cannot be ‘contrary to’ clearly established federal law as
determined by the Supreme Court.”

32) Hill v. Hofbauer, 337 F.3d 706 (6th Cir. 2003).  The Sixth Circuit upheld the district court’s grant
of relief in this Michigan murder and armed robbery case, finding that the state appellate court’s
rejection of petitioner’s Confrontation Clause challenge to the admission of his non-testifying co-
defendant’s statement was both contrary to and an unreasonable application of federal law.  In
reaching this conclusion, the court was not persuaded by the state’s contention that the district court
erred in relying on Lilly v. Virginia, 527 U.S. 116 (1999), because that case was not decided until
a year after petitioner’s conviction  was affirmed in state court.  The Sixth Circuit explained that
“[a]lthough the decision in Lilly drove the district court’s opinion, the court nonetheless cited the
earlier Supreme Court cases of Lee [v. Illinois, 476 U.S. 530 (1986)], and Bruton v. United States,
391 U.S. 123 (1968), to stand for the same proposition as Lilly, and to demonstrate that the principles
espoused in Lilly were previously established.” 337 F.3d at 713.  After discussing the state’s related
argument that “the Lilly rule cannot be said to have been ‘clearly established’ . . . because several
federal circuits had held . . . statements [like the one at issue here] admissible in the face of the
above-cited Supreme Court precedent,” 337 F.3d at 716, the court held as follows:  “Douglas [v.
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Alabama, 380 U.S. 415 (1965)], Bruton, and Lee evidence that the Supreme Court had clearly
established the principle that a co-defendant’s custodial confessions are unreliable and not within
a “firmly rooted” hearsay exception prior to Lilly,” 337 F.3d at 717.  Because the statement admitted
against petitioner in this case was “no different than those statements held inadmissible in Douglas,
Bruton, and Lee,” the court concluded “that the trial court’s admission of [the] statement was
‘contrary to’ the law of those indistinguishable Supreme Court cases.”  337 F.3d at 717.  The court
also found that the state court’s admission of the statement was an unreasonable application of Ohio
v. Roberts, 448 U.S. 56 (1980) – “the only Supreme Court case identified by the state court of
appeals – in that the state court ‘attempted to extend the list of ‘firmly rooted’ hearsay exceptions
to include a co-defendant’s custodial confession inculpating his cohorts.”  337 F.3d at 717.

33) Dallio v. Spitzer, 343 F.3d 553, 561-562 (2nd Cir. 2003), cert. denied, 541 U.S. 961 (2004).  A
majority of the Second Circuit panel affirmed the denial of relief on petitioner’s claim that the trial
court failed to secure a knowing and intelligent waiver of his right to counsel before allowing him
to proceed pro se through part of a hearing on his motion to suppress custodial statements.  The
majority based its decision on the conclusion that “clearly established federal law” does not
“dictate[] as a minimum constitutional prerequisite to a knowing and intelligent waiver of counsel
that a court explicitly warn a defendant of the dangers and disadvantages of proceeding pro se.”  The
majority explained:

The only Supreme Court support for this proposition is language in Faretta v.
California that a defendant waiving his right to counsel “should be made aware of
the dangers and disadvantages of self-representation.” . . . Significantly, this
quotation is not part of the holding in Faretta, but dictum in the case. [footnote
omitted] The Sixth Amendment violation specifically identified by the Supreme
Court in Faretta derived from the state’s refusal to allow the defendant to waive his
right to counsel, not from any defect in his particular waiver. While “general
expressions” of law by the Supreme Court that go beyond the actual decision in the
case may well merit respect, . . . they do not constitute “clearly established law, as
determined by the Supreme Court,” for purposes of §2254(d) review.  * * * ¶  In
any event, we note that Faretta’s use of the word “should” in identifying warnings
relevant to waivers of counsel itself cautions against interpreting the quoted
language as clear establishment of a legal mandate. Although grammatically the
word “should” is simply the past tense of “shall,” * * * we cannot infer from its use
in Faretta the Supreme Court’s recognition of a clearly established prerequisite for
a waiver of counsel.

34) Cordova v. Baca, 346 F.3d 924 (9th Cir. 2003).  The Ninth Circuit affirmed the grant of relief on
petitioner’s claim that he was tried without counsel for misdemeanor battery.  The state appellate
court found that petitioner had not validly waived his right to counsel, but held that the error was
harmless under Chapman v. California, and the Ninth Circuit described its own task as “evaluat[ing]
under AEDPA a state court’s decision to apply harmless error review where a criminal defendant
was not represented by counsel at trial, following a defective waiver of his right to counsel.” 346
F.3d at 924. The state’s primary contention was that because the Supreme Court has never decided
a case dealing “with the consequences of a defective Farretta waiver,” there was no clearly
established law of which the state court could have run sufficiently afoul to satisfy §2254(d). 
Disagreeing with this narrow approach, the Ninth Circuit declared that “we do not need a Supreme
Court case to tell us the consequence of a defective waiver; a defective waiver waives nothing and
thus is of no consequence. . . . Cordova was entitled to counsel, yet was tried without one. And we
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do have Supreme Court authority squarely on point telling us that this kind of error is conclusively
deemed prejudicial, so the conviction must be reversed automatically, without any inquiry as to
whether the presence of a lawyer would have made a difference.” 346 F.3d at 926.  

35) Robinson v. Ignacio, 360 F.3d 1044 (9th Cir. 2004).  Assessing the merits of petitioner’s right to
counsel claim, the Ninth Circuit looked through to the “‘last reasoned decision’ by a state court” –
here, the state habeas court’s order – for application of §2254(d).  In seeking to identify the relevant
“clearly established federal law,” the court recognized that its task was “complicated” by the fact
that petitioner had validly waived his right to counsel at trial, but then sought to revoke his waiver
and obtain appointed counsel prior to his sentencing proceeding.  Nevertheless, the court observed
that “[a]lthough the Supreme Court has never explicitly addressed a criminal defendant’s ability to
re-assert his right to counsel for sentencing after a previous waiver of that right during trial, its
silence on this particular issue need not prevent us from identifying and applying the general
governing principles to the case at hand.”  360 F.3d at 1056-1057.  The court added that, “when
faced with a novel situation we may turn to our own precedent, as well as the decisions of other
federal courts, in order to determine whether the state decision violates the general principles
enunciated by the Supreme Court and is thus contrary to clearly established federal law.” 360 F.3d
at 1057.  After surveying its own decisions and the decisions of several other federal courts of
appeals, all of which recognize a defendant’s right to re-assert the right to counsel for sentencing,
the Ninth Circuit concluded that “these convergent holdings reflected and applied clearly established
federal law as determined by the U.S. Supreme Court at the time of Robinson’s sentencing, and that
the state trial court was compelled to conduct itself accordingly.” 360 F.3d at 1059.  Applying this
rule, the Ninth Circuit concluded that the state habeas court’s decision was “contrary to” federal law
in that it “incorrectly applied an abuse of discretion standard in determining that the trial court did
not violate Robinson’s Sixth Amendment rights” when it should have measured the trial court’s
action against the rule that “a trial court cannot deny a defendant’s timely request for representation
without a sufficient reason.” 360 F.3d at 1061. 

36) Sweeney v. Carter, 361 F.3d 327, 333 (7th Cir.), cert. denied, 543 U.S. 1020 (2004).  The Seventh
Circuit affirmed the denial of relief in this Indiana murder case, finding that petitioner’s ineffective
assistance of counsel claim did not rest on clearly established federal law.  The claim arose when
trial counsel advised petitioner – who had entered into a cooperation agreement with federal
authorities on other offenses – to give a statement to state authorities telling all he knew about the
disappearance of an acquaintance a year earlier.  Acting on counsel’s assurance that a use immunity
deal with the state prosecutors had been “carved in stone” even though no such deal had even been
reduced to writing, petitioner gave a statement which eventually formed the basis of a successful
state court murder prosecution against him.  After finding that petitioner had not procedurally
defaulted his ineffectiveness claim even though the state court version relied on the Sixth
Amendment and the federal habeas version relied on the Fifth Amendment, the Seventh Circuit
concluded that the federal habeas version ran “headlong into the AEDPA standard of review.”  The
court explained:

[A]s far as we can tell, the Supreme Court has not mentioned effective assistance
of counsel (in the Strickland sense) and the Fifth Amendment in the same breath,
let alone set forth a clearly established right to that effect. To the contrary, the Court
has been at pains in the Sixth Amendment context to note that the right to counsel
attaches only at the initiation of adversary criminal proceedings, and not before.

37)  Johnson v. Carroll, 369 F.3d 253, 263 (3rd Cir.2004), cert. denied, 544 U.S. 924 (2005).  Rejecting
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petitioner’s claim that the trial judge should have recused himself based on an appearance of bias,
where the trial judge had ex parte communications with a non-party regarding petitioner prior to
sentencing, the Third Circuit held that the “Supreme Court’s case law has not held, not even in dicta,
let alone ‘clearly established,’ that the mere appearance of bias on the part of a state trial judge,
without more, violates the Due Process Clause.”    

38) Fischetti v. Johnson, 384 F.3d 140, 148 (3rd Cir. 2004).  Before finding that the trial court erred
in requiring petitioner to proceed pro se rather than appointing a fourth attorney for him, but denying
relief under §2254(d), the Third Circuit made the following observations about §2254(d)(1)’s
“clearly established federal law” requirement:

When we look to Supreme Court precedent as a touchstone, we must decide the
level of specificity at which we decide whether the state decision is contrary to, or
unreasonably applies, that precedent. Obviously, if one examines Supreme Court
decisions at a broad level of generality, the universe of state decisions that may be
contrary to those decisions will expand. For example, it could be said that Faretta
v. California broadly established a right to self-representation upon a proper waiver
of counsel, and that any subsequent state court decision erroneously upholding a
flawed waiver would be contrary to, or an unreasonable application of, Faretta. 
This would plainly prove too much.  Instead, Supreme Court jurisprudence
addressing § 2254(d)(1) has established that determining the "clearly established"
benchmark should be done on a case-specific level. ¶ . . . [Williams v. Taylor]
establishes that under AEDPA the Court views its precedents in their particular
factual settings. The touchstone precedents are not to be examined by looking to
broad pronouncements or generative principles in the opinion. The “materially
indistinguishable” test presupposes a fact-specific analysis of the Supreme Court
case law. 

(internal citations omitted).  Additionally, drawing on the Supreme Court’s Teague v. Lane non-
retroactivity doctrine, the court found that Penry v. Lynaugh’s “closely analogous” language
“underscores the specificity that we must employ in reviewing whether a state court has
unreasonably applied Supreme Court precedent.” See also Wilkerson v. Klem, 412 F.3d 449 (3rd
Cir. 2005), cert. denied, 547 U.S. 1051 (2006) (applying Fischetti’s approach to “clearly
established” to a similar claim challenging a trial court’s forfeiture of counsel ruling).

39) Gibbs v. Frank, 387 F.3d 268, 277 n.6 (3rd Cir. 2004).  The Third Circuit granted relief in this non-
capital Pennsylvania murder case, finding that the state court unreasonably applied Estelle v. Smith
in permitting the prosecution to introduce in its case in chief at his re-trial the testimony of a mental
health expert to whom petitioner had made inculpatory statements during a court-ordered evaluation
prior to his first trial. In reaching this conclusion, the court also looked to Powell v. Texas, but
recognized that the referenced portion of Powell  was “[a]rguably . . .dictum.”  The court then
observed as follows:  “We are aware that dictum in a Supreme Court opinion cannot serve to
determine ‘clearly established law’ under the habeas statute.  But even if it is dictum, it offers
guidance about how the Supreme Court reasonably interprets its previous decision in Smith, and
therefore it is also relevant to determining whether a state court decision reasonably applies Supreme
Court precedent.” (internal citations omitted).

40) Baird v. Davis, 388 F.3d 1110, 1115 (7th Cir. 2004), cert. denied, 544 U.S. 983 (2005).  In the
course of rejecting petitioner’s contention that it is unconstitutional to execute a person who commits
murder under an irresistible impulse, a majority of the Seventh Circuit panel implied that
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§2254(d)(1) makes no accommodation for the exceptions to the Teague v. Lane non-retroactivity
rule:  “Ordinarily of course a litigant can ask a lower federal court for an innovative constitutional
interpretation, such as a new immunity from the death penalty. But that path is closed when the case
before the court is an application for habeas corpus relief.” (citing 28 U.S.C. § 2254(d)(1);
Yarborough v. Alvarado, 541 U.S. 652 (2004); Lockyer v. Andrade, 538 U.S. 63, 71- 72 (2003);
Williams v. Taylor, 529 U.S. 362, 412-13 (2000)).

41) Mungo v. Duncan, 393 F.3d 327, 334  (2nd Cir. 2004), cert. denied sub nom. Mungo v. Greene,
544 U.S. 1002 (2005).  in the course of concluding that Crawford v. Washington announced a new
rule that does not meet either Teague exception, the Second Circuit noted the state’s argument that
even if petitioner could overcome Teague, he would still not be entitled to the benefit of Crawford
because the “clearly established federal law” clause of §2254(d)(1), which also applied to
petitioner’s claim, does not expressly incorporate the exceptions to non-retroactivity recognized in
Teague.  The court observed that “[t]his poses a difficult question of statutory, and perhaps even
constitutional, interpretation,” but found it unnecessary to resolve the question given the
determination that Teague itself barred application of Crawford in petitioner’s case.

42) White v. Coplan, 399 F.3d 18, 25 (1st Cir.), cert. denied sub nom. Cattell v. White, 546 U.S. 972
(2005).  Before granting relief on petitioner’s Confrontation Clause claim in this New Hampshire
case involving three counts of sexual assault, the First Circuit observed as follows with regard to
§2254(d)(1)’s “clearly established federal law” requirement:  “There is no Supreme Court case
directly on all fours, but AEDPA requires no such thing. It is enough if the Supreme Court’s general
principles can be discerned and if, respectfully but with confidence, we think that failure to allow
the evidence on the facts before us would be an unreasonable application of those principles.”

43) Palmer v. Clarke, 408 F.3d 423, 433 (8th Cir.), cert. denied sub nom. Palmer v. Houston, 546 U.S.
1042 (2005).  In the course of rejecting petitioner’s ex post facto claim in this Nebraska capital case,
the Eighth Circuit noted that Justice Chase’s famous identification in Calder v. Bull, 3 U.S. 386
(1798), of four categories of ex post facto prohibitions did not constitute “clearly established” law
within the meaning of §2254(d)(1).  The court explained that  “Justice Chase’s opinion in Calder
was written in the period in which each Justice gave his opinion seriatim. Thus, it is not a Supreme
Court holding that would be included in the definition of ‘clearly established Federal law.’ Justice
Chase’s opinion has historical significance solely because his four categories have been viewed ‘as
an authoritative gloss on the Ex Post Facto Clause’s reach’ by more recent Supreme Court
decisions.” 

44) Brown v. Greiner, 409 F.3d 523, 533-34 (2nd Cir. 2005), cert. denied sub nom. Brown v. Ercole,
547 U.S. 1022 (2006).  In the course of rejecting petitioners’ Apprendi-based challenges to New
York’s “persistent felony offender statute” the Second Circuit emphasized that, with regard to the
“clearly established federal law” against which the state court’s decision would be measured, “[l]ater
Supreme Court decisions play no role in assessing the reasonableness of the state court decisions.
Accordingly, our appraisal of the reasonableness of the state court interpretations of Apprendi may
not be influenced by the Supreme Court’s subsequent elucidation in such cases as Blakely v.
Washington, 542 U.S. 296 (2004), and United States v. Booker, 543 U.S. 220 (2005).”

45) Serrano v. Fischer, 412 F.3d 292, 299 n.3 (2nd Cir. 2005), cert. denied, 546 U.S. 1182 (2006). In
footnote 3, the Second Circuit observed as follows about the role of its own precedent in determining
what constitutes a “reasonable application” of federal law:
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We recognize that pursuant to the terms of §2254(d)(1), our own previous
interpretations of [the relevant Supreme Court decisions] do not control the
outcome of the instant case.  On the other hand, our precedent remains binding on
us insofar as our cases establish what constitutes a “[ ]reasonable application” of
[the Supreme Court decisions] under §2254(d)(1). In other words, while New York
state courts may be free to adopt reasonable interpretations . . .  that differ from our
own, nothing in AEDPA authorizes this Court to ignore its own precedents in
determining what constitutes a “[ ]reasonable application” of Supreme Court law
under §2254(d)(1). Moreover, even non-binding case law may be instructive in
determining what constitutes a reasonable application of the law under §2254(d)(1).
This is not to say that a given interpretation is reasonable merely because one court
adopts it.  Nothing in §2254(d)(1) precludes us, however, from looking to our prior
non-binding decisions or decisions of other courts for persuasive guidance.

46) Salazar v. Dretke, 419 F.3d 384, 399 (5th Cir. 2005), cert. denied, 547 U.S. 1006 (2006).  Applying
§2254(d)(1) in this Texas capital case, the Fifth Circuit rejected petitioner’s due process challenge
to the jury’s discussion of inaccurate information about Texas parole law during deliberations on the
ground that “[n]o clearly established Supreme Court authority holds that a defendant is entitled to
a new trial when one juror misstates the law of parole to other jurors during deliberations, nor does
any Supreme Court precedent obligate a state court to admit testimony from jurors concerning their
internal discussions about parole law during deliberations.”

47) Davis v. Greiner, 428 F.3d 81, 87 n.5 (2nd Cir. 2005). In the course of affirming the district court’s
denial of relief on petitioner’s claim that trial counsel had been ineffective in failing to warn
petitioner that statements he made during a proffer session could be used against him if he stood
trial, the Second Circuit rejected the state’s contention that “because the Supreme Court has never
considered Strickland [v. Washington] in the context of facts similar to this case, there is no clearly
established law to apply in this case.” “This argument,” the court declared, “is foreclosed by our
decision in Aparicio v. Artuz, 269 F.3d 78, 95 n. 8 (2d Cir.2001).”

48) Davis v. Straub, 430 F.3d 281 (6th Cir. 2005) (superseding 421 F.3d 365 (6th Cir. 2005) on
rehearing), cert. denied, 549 U.S. 1110 (2007).  A majority of the Sixth Circuit panel vacated its
earlier decision granting relief in this Michigan triple murder case and issued an amended opinion
affirming the district court’s denial of relief on the ground that the state courts’ rejection of
petitioner’s claims was neither contrary to, nor involved an unreasonable application of, clearly
established federal law and determined by the Supreme Court.  Petitioner’s claims centered on the
trial court’s having permitted a key defense witness to rely on a blanket invocation of the Fifth
Amendment to avoid taking the witness stand, and on trial counsel’s failure, in light of that ruling,
to seek the admission of the witness’ pre-trial statements. The witness, who was named and
previewed in defense counsel’s opening statement, was one of only three people – with petitioner
and his co-defendant being the other two – with first hand knowledge of what occurred at the crime
scene.  Long before trial, he had given three statements – one after validly waiving his Miranda
rights – admitting his presence at the scene, but exonerating both himself and petitioner of
involvement in the killings.  At petitioner’s trial, however, the prosecutor suggested that the witness
be afforded counsel for advice on whether or not to testify;  the trial court agreed and appointed
counsel, and subsequently allowed the witness, over defense objection, to enter a blanket invocation
of his right to silence without taking the witness stand or fielding specific questions.  The state
appellate court affirmed, finding that the witness had a reasonable basis to fear self-incrimination,
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but also finding that the witness’ pre-trial statements would not have been admissible because they
were not against his penal interests.

In reconsidering its earlier conclusion that the state courts’ rulings with regard to the
witness’ blanket Fifth Amendment invocation were contrary to, and involved an unreasonable
application of federal law, the majority examined two decisions relied upon by petitioner, Hoffman
v. United States, 341 U.S. 479 (1951), and Washington v. Texas, 388 U.S. 14 (1967), and concluded
that neither “clearly establish how to resolve the conflict between a witness’s Fifth Amendment
privilege and a defendant’s right to present his defense.” 430 F.3d at 288. The majority explained
that Hoffman “did not hold that a witness’s privilege against self-incrimination must yield in favor
of the defendant’s right to put on his defense, because the Court did not consider a witness’s
invocation of the privilege” in that case.  430 F.3d at 288.  Likewise, in Washington, “the Court did
not consider the question of a witness’s Fifth Amendment privilege against self-incrimination
anywhere in its opinion[.]” 430 F.3d at 290.  Therefore, the majority concluded, “it cannot be said
that the Court created clearly established law against a blanket assertion of the privilege or resolved
how courts should treat the tension between the witness’s and the defendant’s interests.” 430 F.3d
at 290. 

With regard to petitioner’s related ineffective assistance claim – which had been resolved
in petitioner’s favor in the earlier opinion – the majority held that petitioner could not show
prejudice resulting from trial counsel’s failure to offer the witness’ pre-trial statements since the
state courts had held that those statements would have been inadmissible as a matter of state law. 
The majority went on to note as follows:

[A] different result is not required by the asserted tension between a constitutional
holding that a witness may not be required to testify for fear of providing an
incriminating statement and a state-law evidentiary holding that prior statements by
the same witness were not admissible as statements against penal interest. Davis
does not refer us to any authority for the proposition that these determinations are
legal mirror-images of each other, and certainly the Supreme Court has not so held
as a matter of constitutional law. The state courts, therefore, did not act contrary to
or unreasonably apply federal law when determining that Davis received effective
assistance of counsel.

430 F.3d at 291.
Judge Merritt dissented, contending that the “majority's decision achieves the unfortunate

trifecta of misapplying the Supreme Court’s jurisprudence under 28 U.S.C. § 2254(d)(1), gutting the
Article III judicial power while ‘suspending’ the writ of habeas corpus, and stranding a probably
innocent inmate in prison for life.” 430 F.3d at 291.

49) Frazer v. South Carolina, 430 F.3d 696, 706 (4th Cir. 2005). After determining that Roe v. Flores-
Ortega, 528 U.S. 470 (2000), did not announce a new rule under Teague, the Fourth Circuit panel
majority rejected the dissent’s contention that “because Flores-Ortega issued after the [state post-
conviction] court rendered its decision,” §2254(d)(1) precludes its application.  The majority
explained that the “dissent’s insistence on divorcing the Teague and Section 2254(d) analysis in this
case is misguided. The Supreme Court has made clear that “whatever would qualify as an old rule
under our Teague jurisprudence will constitute ‘clearly established Federal law, as determined by
the Supreme Court of the United States’ under § 2254(d)(1).” The majority did acknowledge that
“the converse” of this proposition is “not necessarily true . . . because a rule may be announced after
a defendant’s conviction becomes final, which is the relevant point for purposes of a Teague
analysis, but before the relevant state court decision, which is determinative for purposes of
consideration under § 2254(d)(1).”  Because the decision in this case was governed by Strickland,
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which pre-dated petitioner’s conviction, the majority found no need to go further.

50) Lakin v. Stine, 431 F.3d 959, 963 (6th Cir. 2005).  Before affirming the denial of relief on
petitioner’s shackling claim in this kidnapping, escape and assault case, the Sixth Circuit held that
petitioner was entitled to rely upon the Supreme Court’s then-recent decision in  Deck v. Missouri,
544 U.S. 622 (2005).  The court explained:

Although Deck was only recently decided, the Supreme Court made clear that the
guilt phase rule was clearly established law prior to the date of the Deck decision.
Deck addressed whether the guilt phase rule is applicable in the capital sentencing
context. Furthermore, the Supreme Court stated on several occasions that the law
has long forbidden the use of the shackles at trial. ... We therefore conclude that the
principle that shackling a defendant at trial without an individualized determination
as to its necessity violates the due process clause was clearly established long
before Deck was decided.

See also Mendoza v. Berghuis, 544 F.3d 650, 654 (6th Cir. 2008), cert. denied, 556 U.S. 1188
(2009) (citing Lakin and treating “Deck’s holding ... as if it were clearly established as of the time
of the relevant state-court decisions here”).

51) Earp v. Ornoski, 431 F.3d 1158 (9th Cir. 2005), cert. denied, 547 U.S. 1159 (2006).  In this
California capital case, the Ninth Circuit upheld the district court’s denial of relief – after a partial
evidentiary hearing – on petitioner’s claim that trial counsel labored under a conflict of interest
arising out of her intimate relationship with petitioner.  After reviewing the facts of the relationship
– which culminated in a post-trial marriage that ended in divorce some years later – the Ninth Circuit
noted that in Mickens v. Taylor, 535 U.S. 162 (2002), the Supreme Court “specifically and explicitly
concluded that [Cuyler v.] Sullivan was limited to joint representation, and that any extension of
Sullivan outside of the joint representation context remained, ‘as far as the jurisprudence of [the
Supreme Court was] concerned, an open question.’” 431 F.3d at 1184.  After further observing that,
although it “strongly disapprove[d] of [counsel’s] unprofessional behavior . . ., the advent of AEDPA
forecloses the option of reversing a state court determination simply because it conflicts with
established circuit law,” the court concluded that because “the Supreme Court has not spoken to this
issue and has expressly limited its constitutional conflicts jurisprudence[,] . . .the state court’s 
[rejection of petitioner’s claim] was neither contrary to, nor an unreasonable application of,
established federal law.” 431 F.3d at 1185.

52) King v. Bobby, 433 F.3d 483, 490-491 (6th Cir.), cert. denied, 549 U.S. 1001 (2006).  In the course
of affirming the district court’s denial of relief on petitioner’s claim that he had not validly waived
his right to counsel prior to entering his negotiating no-contest plea, the Sixth Circuit observed that
the district court erred in relying on Iowa v. Tovar, 541 U.S. 77 (2004), since that decision had not
been announced at the time the state court rejected petitioner’s claim. The Sixth Circuit explained:

The Supreme Court issued Tovar on March 8, 2004, after the Michigan Court of
Appeals denied King’s appeal, and therefore the district court should not have
considered it when it decided if the Michigan court unreasonably applied Supreme
Court decisions clearly established at the time of the state court’s decision.

(citing Williams v. Taylor, 529 U.S. 362, 412 (2000)). 

53) Vinson v. True, 436 F.3d 412, 418 (4th Cir.), cert. denied sub nom. Vinson v. Kelly, 547 U.S. 1109
(2006).  In the course of affirming the denial of relief in this Virginia capital case, the Fourth Circuit
noted that the state court’s rejection of petitioner’s conflict of interest claim could “hardly” be found
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to be contrary to, or to have involved an unreasonable application of, clearly established federal law. 
Petitioner’s claim was based on the fact that one of his trial attorneys was suing the other over an
employment discrimination matter at the time the two attorneys jointly represented petitioner.  After
noting the limits of the rule articulated in Mickens v. Taylor, 535 U.S. 162 (2002), the court
explained that, “[h]ere, the asserted conflict does not involve Vinson’s counsel’s ‘active
representation’ of ‘conflicting interests’ -- Vinson makes no claim that [counsel] represented
individuals with conflicting interests.  Rather, this is a case in which Vinson’s two attorneys had an
independent and unrelated conflict between themselves.”

54) Davis v. Grigas, 443 F.3d 1155 (9th Cir. 2006).  In the course of reversing the district court’s denial
of relief in this attempted murder case and remanding for an evidentiary hearing on petitioner’s
ineffective assistance of counsel at sentencing claim, the Ninth Circuit noted that habeas relief could
not be granted under §2254(d)(1) because, as previously held in Cooper-Smith v. Palmateer, 397
F.3d 1236, 1242 (9th Cir. 2005), the Supreme Court has never clearly established a standard for
assessing counsel’s ineffectiveness in a non-capital sentencing proceeding.  See 443 F.3d at 1158. 
The court went on to find that relief was not foreclosed under §2254(d)(2) because the state court’s
decision was based on an unreasonable determination of the facts.

Judge Graber concurred, but wrote separately to express concerns about the correctness of
the decision in Cooper-Smith.  Noting that the Supreme Court applied Strickland v. Washington to
a sentencing issue in a non-capital case in Glover v. United States, 531 U.S. 198 (2001), Judge
Graber explained as follows:

[T]he best way to read [Strickland and Glover] together is to say that Strickland
applies to a noncapital sentencing that is ‘formal’ and that involves findings or
conclusions that provide a standard for the imposition of sentence. I disagree with
Cooper-Smith to the extent that it considers the foregoing principle not to be clearly
established federal law as determined by the Supreme Court, 28 U.S.C. §
2254(d)(1).

443 F.3d at 1159-60. 

55) Brooks v. Dretke, 444 F.3d 328 (5th Cir. 2006).  In this order denying the state’s request for
rehearing of its earlier decision granting relief in this Texas capital case, the Fifth Circuit rejected
the state’s contentions that petitioner’s successful “implied bias” challenge to a juror relied on
federal law that was not “clearly established” within the meaning of §2254(d)(1), and required the
benefit of a new rule in violation of Teague v. Lane. 

56) Fulcher v. Motley, 444 F.3d 791, 804-06 (6th Cir. 2006).  The Sixth Circuit granted relief in this
non-capital Kentucky murder and robbery case, finding that the admission of out-of-court statements
to police by petitioner’s then-girlfriend (they later married and she invoked marital privilege)
violated petitioner’s Confrontation Clause rights under the law as clearly established at the time his
conviction became final in 1996.  That clearly established federal law, the court explained, provided
“two ways that hearsay statements by an unavailable declarant could be admitted without violating
the Confrontation Clause: either via a ‘firmly rooted hearsay exception,’ or with ‘particularized
guarantees of trustworthiness.’”   “Though it was not made explicit until Lilly (1999),” the court
added, “Lee (1986) had implied that there was no firmly rooted exception for ‘accomplices’
confessions that inculpate a criminal defendant.’” Id. (citing Lilly v. Virginia, 527 U.S. 116 (1999).
and Lee v. Illinois, 476 U.S. 530 (1986)).  Assessing the four-factor test of Taylor v. Commonwealth,
821 S.W.2d 72 (Ky.1990), which was applied by the Kentucky Supreme Court in rejecting
petitioner’s claim, the Sixth Circuit found the state court’s decision “contrary to the reasoning and
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the result that federal law required in at least two ways[:]”  first, because it looked to extrinsic
evidence for “particularized guarantees of trustworthiness,” rather than seeking only “indicia of
inherent reliability”; and second, it treated the fact that the witness gave her statements to police as
an indicator of trustworthiness, when Supreme Court precedent took the opposite view.    

57) Conaway v. Polk, 453 F.3d 567, 588 (4th Cir. 2006).  In the course of remanding this North
Carolina capital case for an evidentiary hearing on petitioner’s juror misconduct claim, the Fourth
Circuit found that, contrary to the state’s contentions, “the implied bias principle constitutes clearly
established federal law as determined by the Supreme Court.”

58) Kesser v. Cambra, 465 F.3d 351, 360 (9th Cir. 2006) (en banc).  Before granting relief on
petitioner’s Batson v. Kentucky claim, the Ninth Circuit emphasized that the “holding in Miller-El
means that the principles expounded in Miller-El” – including the importance of comparative
analysis – “were clearly established Supreme Court law for AEDPA purposes at least by the time
of the last reasoned state court decision in Miller-El, handed down in 1992, before [petitioner’s]
1993 trial.” “Furthermore,” the court stated, “in Miller-El the Court made clear that the comparative
analysis is required even when it was not requested or attempted in the state court.”

59) Evenstad v. Carlson, 470 F.3d 777, 783 (8th Cir. 2006).  In the course of affirming the denial of
relief in this Minnesota sexual assault case, the Eighth Circuit stated that, “[w]hen the federal
circuits disagree as to a point of law, the law cannot be considered ‘clearly established’ under 28
U.S.C. §2254(d)(1).”

60) Davis v. Garcia, 2006 WL 3836132 (9th Cir. Dec. 28, 2006) (unpublished).  In the course of
affirming the denial of relief on petitioner’s challenge to the trial court’s exclusion of evidence of
a third party’s guilt, the Ninth Circuit rejected petitioner’s reliance on Holmes v. South Carolina,
547 U.S. 220 (2006), explaining that Holmes’s “refinement of federal law on the exclusion of
defense evidence did not exist at the time Davis’s conviction became final.” 

61) Benge v. Johnson, 474 F.3d 236, 244-245 (6th Cir.), cert. denied, 552 U.S. 1028 (2007).  In  this
Ohio capital case, the Sixth Circuit rejected petitioner’s claim that trial counsel labored under a
conflict of interest arising out of counsel’s simultaneous representation of a key prosecution witness
in an unrelated matter on the ground that “there is no clearly established federal law upon which to
base the habeas claim in question.” The court explained that Cuyler v. Sullivan “covers only cases
of ‘joint representation at trial,’” while this case involved counsel representation of two defendants
“in completely unrelated criminal cases.” (quoting Smith v. Hofbauer, 312 F.3d 809, 815 (6th Cir.
2002)).

62) Locke v. Cattell, 476 F.3d 46, 53 (1st Cir.), cert. denied, 552 U.S. 873 (2007).  The First Circuit
affirmed the district court’s denial of relief on petitioner’s claim that his statement to police was
inadmissible because made it was made while he was “in custody,” but his questioners had not given
him the warnings required by Miranda v. Arizona. After recounting the events of petitioner’s multi-
hour interview at the police station, during which his story evolved from no involvement in the
homicide under investigation to full participation in it, the First Circuit concluded that the state court
had not been unreasonable in rejecting his argument that, while he was not “in custody” when the
interview began, his status changed once he gave an inculpatory version of the story. The court
explained:

[N]o Supreme Court case supports Locke’s contention that admission to a crime
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transforms an interview by the police into a custodial interrogation. Therefore, there
is no clearly established federal law on which to base a finding of unreasonableness.
* * *
If this case were before us on de novo review, we might well reach a different result.
We believe it likely that a reasonable person would not have felt that he was at
liberty to terminate the interrogation and leave after confessing to a violent crime
and learning that a co-defendant has implicated him. Reluctantly, however, we
conclude that such a holding by the state court is not an unreasonable application
of clearly established federal law. Thus, we are constrained by the deferential
standard of review to affirm the state court’s determination that Locke was not in
custody. . . . In the absence of any case from the Supreme Court supporting Locke's
contention that confession to a serious crime transforms an interview by the police
into a custodial interrogation, we cannot say that the state court's determination was
an unreasonable application of clearly established federal law.

63) Aspen v. Bissonnette, 480 F.3d 571, 574 n.2 (1st Cir.), cert. denied sub nom. Aspen v. Roden, 552
U.S. 934 (2007).  Before affirming the denial of relief on petitioner’s Batson claim, the First Circuit
observed that “Supreme Court opinions issued after the state court decision in question are relevant
to the AEDPA analysis to the extent that they restate the clearly established law from earlier
Supreme Court decisions.”  (citing Wiggins v. Smith, 539 U.S. 510, 522 (2003)). 

64) Gilliam v. Secretary for the Department of Corrections, 480 F.3d 1027, 1034 (11th Cir. 2007) (per
curiam), cert. denied, 552 U.S. 934 (2008).  In the course of affirming the denial of relief in this
Florida capital case, the Eleventh Circuit noted that it was “troubled” that the district court’s finding
that counsel had performed deficiently in one respect “seems to rely in large part on the decision in
Rompilla v. Beard, 545 U.S. 374 (2005), a case decided years after the Florida Supreme Court
rendered its pertinent decision.” (emphasis by the court).  The court did not mention Teague v. Lane
or the fact that Rompilla was itself a habeas case. Instead, the court simply rejected the petitioner’s
ineffective assistance of counsel claim on the ground that prejudice had not been proven. 

65) Stevens v. McBride, 489 F.3d 883, 895 n.1 (7th Cir. 2007), cert. denied sub nom. Buss v. Stevens,
553 U.S. 1034 (2008).  Before granting relief on petitioner’s ineffective assistance of counsel claim,
the Seventh Circuit noted the Supreme Court’s use of the ABA Guidelines in Wiggins v. Smith, 539
U.S. 510 (2003), but then stated as follows: 

The Wiggins case, however, was decided six years after the Indiana Supreme Court
considered Stevens's ineffective assistance of counsel claims, and therefore for
purposes of this case cannot serve as a source of “clearly established Federal law,
as determined by the Supreme Court.”  Eckstein v. Kingston, 460 F.3d 844, 848 (7th
Cir.2006).  Nevertheless, Wiggins sheds some light on what the Court itself
understood as the scope of its Strickland holding. 

66) Jennings v. McDonough, 490 F.3d 1230, 1236 n.7 (11th Cir. 2007), cert. denied sub nom.
Jennings v. McNeil, 552 U.S. 1298 (2008).  In the course of affirming the denial of relief in this
Florida capital case, the Eleventh Circuit commented as follows with regard to petitioner’s reliance
on Kyles v. Whitley in support of his Brady v. Maryland claim:  “Although decided after the Florida
Supreme Court’s decision in [petitioner’s case], Kyles did not announce a new rule of law and
therefore informs our review of the state court's Brady analysis.” (citing Breedlove v. Moore, 279
F.3d 952, 961 n. 7 (11th Cir.2002)).  In so noting, the court did not mention Gilliam v. Secretary for
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the Department of Corrections, 480 F.3d 1027 (11th Cir. 2007) (per curiam), in which another
Eleventh Circuit panel indicated it was “troubled” by the district court’s reliance on Rompilla v.
Beard, 545 U.S. 374 (2005), because Rompilla had been decided after the state court had resolved
the petitioner’s case.

67) Foote v. Del Papa, 492 F.3d 1026, 1030 (9th Cir.), cert. denied sub nom. Foote v. Masto, 552 U.S.
1077 (2007).  The Ninth Circuit affirmed the denial of relief on petitioner’s claim that his
representation on direct appeal by a lawyer from a public defender office petitioner had
unsuccessfully sued gave rise to a conflict of interest and violated the Sixth Amendment.  The court
summarized its rejection of petitioner’s claim as follows:

Neither [Cuyler v.] Sullivan, Anders [v. California], Entsminger [v. Iowa], nor
[United States v.] Cronic stand for the proposition that a criminal defendant states
a Sixth Amendment claim by alleging either an ‘irreconcilable conflict’ with his
appointed appellate counsel or that such counsel had a conflict of interest based on
the petitioner’s dismissed lawsuit against the public defender’s office and appointed
pre-trial counsel. Therefore, the Nevada Supreme Court’s rejection of the conflict
of interest claim was neither contrary to, nor an unreasonable application of,
established federal law as determined by the Supreme Court of the United States. 

68) Benitez v. Garcia, 495 F.3d 640, 644 (9th Cir. 2007) (per curiam).  The Ninth Circuit vacated its
February 2007 opinion granting relief on petitioner’s claim that California violated an extradition
treaty with Venezuela by failing to honor that country’s unilaterally imposed condition that
petitioner not be sentenced to life in prison or death after he was turned over to California authorities
to be prosecuted for murder.  See Benitez v. Garcia, 476 F.3d 676 (9th Cir. 2007).  On
reconsideration, the Ninth Circuit, citing Carey v. Musladin, 549 U.S. 70 (2006), concluded that
petitioner was not entitled to relief.  The court acknowledged that clearly established Supreme Court
precedent requires that limitations on charged offenses imposed by countries asked to turn over
defendants must be enforced, but found that the state courts in this case were not objectively
unreasonable in refusing to extend that rule to petitioner’s scenario.  The court explained:

[The Supreme Court’s decisions] interpret negotiated agreements to extradite, not
unilaterally imposed conditions. Venezuela could have refused extradition of
Benitez until the United States agreed to the sentencing limitation. Instead,
Venezuela relinquished custody. Refusing to extend Supreme Court holdings
governing limitations on charged offenses to unilaterally imposed sentencing
conditions was not objectively unreasonable, and therefore AEDPA requires us to
leave the decision of the California court undisturbed.

69) Vasquez v. Jones, 496 F.3d 564, 572 (6th Cir. 2007).  In the course of granting relief on the ground
that the Michigan trial court violated the Confrontation Clause by refusing defense counsel’s request
to impeach the previous testimony of an unavailable prosecution witness with the witness’s prior
convictions, the Sixth Circuit rejected the state’s argument that relief was barred because “‘[t]he
Supreme Court has never held that cross-examination with regard to credibility, as opposed to bias,
is constitutionally protected.’” “Though the particular facts of Davis [v. Alaska, 415 U.S. 308
(1974),] and [Delaware v. ] Van Arsdall, [475 U.S. 673 (1986),] implicated only bias,” the court
explained, “the holdings of those cases clearly apply to both bias and credibility.”

70) Ferensic v. Birkett, 501 F.3d 469 (6th Cir. 2007).  Before examining the merits and granting relief 
on the ground that the trial court’s exclusion of an eyewitness identification expert and a lay witness
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violated petitioner’s Sixth Amendment right to present a defense, the Sixth Circuit panel majority
rejected the state’s contention that the “arbitrary or disproportionate” standard prescribed by Rock
v. Arkansas, 483 U.S. 44 (1987), “is so ‘general’ that a federal habeas court would be hard-pressed
to find that a state court unreasonably applied the standard within the meaning of AEDPA.” 501 F.3d
at 475. “The Supreme Court,” the majority explained, “has furnished ample, specific guidance as to
what will and will not qualify as arbitrary or disproportionate,” including the requirements that the
exclusion infringe upon a “weighty interest of the accused,” that the defense misconduct triggering
the exclusion be “willful,” and that exclusion be reserved for circumstances in which a less severe
sanction would perpetuate the prejudice to the state and harm the adversary process. 501 F.3d at 476;
see also id. at 479 (“We fail to understand, and the Warden fails to explain, how the admittedly
fact-intensive disproportionality inquiry mandated by Rock requires state appellate courts to do
anything more than what other ‘clearly established’ Supreme Court precedents, such as the
evidence-weighing prejudice inquiry mandated by Strickland, already require.”).  

71) Bustos v. White, 521 F.3d 321, 325 (4th Cir. 2008).  The Fourth Circuit reversed the grant of relief
in this South Carolina drug trafficking case.  The district court had granted relief on  petitioner’s
claim that trial counsel was ineffective for failing advise him prior to his guilty plea that he would
be ineligible for parole.  On appeal, the state contended that the grant of relief could not be upheld
because the Supreme Court had not clearly established that a failure to inform a defendant of parole
ineligibility amounts to constitutionally deficient performance.  The Fourth Circuit agreed, noting
that “no Supreme Court precedent establishes that parole ineligibility constitutes a direct, rather than
a collateral, consequence of a guilty plea,” that the Supreme Court has twice “specifically declined
to address that very question,” and that “the majority of circuits deciding the issue have concluded
that parole ineligibility is only a collateral consequence.”  The court went on to conclude that “there
is no basis for determining that the state court decision was contrary to, or involved an unreasonable
application of, clearly established Supreme Court law.”   

72) Evans v. Thompson, 524 F.3d 1 (1st Cir.), cert. denied, 555 U.S. 911 (2008).  Echoing positions
articulated by other judges in Crater v. Galaza, 508 F.3d 1261 (9th Cir.2007), Davis v. Straub,
445F.3d 908 (6th Cir.2006), Irons v. Carey, 505 F.3d 846, 854 (9th Cir.2007), and Lindh v. Murphy,
96 F.3d 856, 885 (7th Cir.1996), Judge Lipez, joined by Judge Torruella, dissented from the denial
of rehearing en banc to express concern over the constitutionality of §2254(d)(1)’s “clearly
established federal law” requirement, and over the statute’s prohibition on habeas relief absent a
finding that “a state court has ‘unreasonably’ applied federal law.” 

73) House v. Hatch, 527 F.3d 1010 (10th Cir. 2008), cert. denied, 555 U.S. 1187 (2009).  The Tenth
Circuit affirmed the denial of relief in this New Mexico driving while intoxicated and vehicular
homicide case.  Before addressing petitioner’s claims, a majority of the panel set out its views on
how Carey v. Musladin, 549 U.S. 70 (2006), “clarified at least two significant issues that were raised
by ... the Williams [v. Taylor] analytic framework. “First,” the majority explained, “Musladin
instructed that Supreme Court holdings – the exclusive touchstone for clearly established federal law
– must be construed narrowly and consist only of something akin to on-point holdings.” 527 F.3d
at 1015.  Adding to this point, the majority explained as follows:

[I]n the post-Musladin analysis, clearly established law consists of Supreme Court
holdings in cases where the facts are at least closely-related or similar to the case
sub judice. Although the legal rule at issue need not have had its genesis in the
closely-related or similar factual context, the Supreme Court must have expressly
extended the legal rule to that context.
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527 F.3d at 1016.  The majority continued in footnote 5:
Musladin’s narrowing of the universe of Supreme Court holdings that qualify, in
any given case, as clearly established federal law obliges federal courts to engage
in a type of line-drawing. In the post-Musladin world, it is not enough for courts to
mechanistically seek to determine whether there are Supreme Court holdings that
involve facts that are indistinguishable from the case at issue. Instead, they must
exercise a refined judgment and determine the actual materiality of the lines (or
points) of distinction between existing Supreme Court cases and the particular case
at issue (for example, the Musladin line between the allegedly prejudicial effect of
government-sponsored, and privately-initiated, courtroom conduct). However,
federal courts may no longer extract clearly established law from the general legal
principles developed in factually distinct contexts.

527 F.3d at 1016 n.5 (internal citation omitted). 
The second point drawn from Musladin by the majority was that “the threshold

determination that there is no clearly established federal law is analytically dispositive in the
§2254(d)(1) analysis.” 527 F.3d at 1017; see also id. at 1018 (“After Musladin, only if we answer
affirmatively the threshold question as to the existence of clearly established federal law, may we
ask whether the state court decision is either contrary to or an unreasonable application of such
law”).

Applying this view of §2254(d) as influenced by Musladin to the first of petitioner’s claims,
the majority determined that he could not succeed on his assertion that the state trial court violated
the Equal Protection principles established in Batson v. Kentucky when its transfer of the trial’s
venue eliminated the possibility of a venire containing Native Americans.  While the state court’s
rejection of this claim did rely on a “modified Batson analysis,” the Tenth Circuit majority
concluded as follows:  “No Supreme Court case holds that venue transfers are subject to scrutiny
under the Equal Protection Clause. Absent controlling Supreme Court precedent, it follows
ineluctably that the New Mexico Supreme Court’s decision to uphold the venue transfer cannot be
either ‘contrary to, or [ ] an unreasonable application of, clearly established Federal law.’” 527 F.3d
at 1021; see also id. at 1022 (“[W]e ... must heed Musladin’s teachings that restrict the scope of
clearly established federal law to narrowly-defined Supreme Court holdings. To demonstrate that
the law is clearly established, Mr. House must do more than identify a generalized legal principle”).

Judge Murphy concurred in part and concurred in the result, but wrote separately to explain
that, “[a]lthough the majority’s construct is ... a principled reading of Musladin, it seems
inappropriate to definitively adopt such a construct” because “it arises in a briefing vacuum,” “it
does not appear there is much authority from other circuits addressing these important questions,”
and “the majority’s reading of Musladin is not the only principled reading.” 527 F.3d at 1031. With
regard to the last point, Judge Murphy added the following in footnote 3:

For instance, it may well be possible to read Carey v. Musladin ... as well as Wright
v. Van Patten, 552 U.S. 120 (2008) (per curiam), as standing for a far more limited
and mundane proposition: the established rules at play in those cases (government
sponsored courtroom conduct in Musladin and the presumption of prejudice flowing
from the complete absence of counsel in Wright ) were sufficiently unlike the facts
of the petitioners’s cases (the conduct of victim family members in Musladin and
telephonic appearance by counsel in Wright) so that the state courts’s refusal to
extend the relevant rules to the new situations was not unreasonable. Such a reading
is particularly viable given that the Supreme Court does not state in either Musladin
or Wright that it is deviating from its past practices, announcing a new interpretation
of §2254(d), or resolving an important circuit split. Furthermore, in Panetti v.
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Quarterman, a case decided after Musladin but before Wright, the majority held as
follows: “Nor does AEDPA prohibit a federal court from finding an application of
a principle unreasonable when it involves a set of facts different from those of the
case in which the principle was announced. The statute recognizes, to the contrary,
that even a general standard may be applied in an unreasonable manner.” 551 U.S.
930, 953 (quotation and citation omitted). In so holding, the Court specifically cited
to Lockyer v. Andrade, 538 U.S. 63 (2003), the case the majority asserts was
displaced by Musladin. Thus, Panetti seems to indicate that in some cases courts
should examine Supreme Court precedent at a higher level of abstraction in
analyzing whether the state court applied “clearly established Federal law” in an
unreasonable manner. That higher level of abstraction might well apply in cases
where the facts are not as similar as the majority would require. 

527 F.3d at 1031 n.3 (internal citations omitted). 

74) Newland v. Hall, 527 F.3d 1162 (11th Cir. 2008), cert. denied, 555 U.S. 1183 (2009).  In the course
of affirming the denial of relief on petitioner’s ineffective assistance of counsel claims in this
Georgia capital case, Judge Tjoflat (Judge Anderson did not join this portion of the opinion; Judge
Wilson concurred only in the result) examined the effect of Teague v. Lane and §2254(d)(1)’s
“clearly established federal law” clause on a habeas court’s ability to rely upon habeas decisions
announced by the Supreme Court after the relevant state court decision in the petitioner’s case. 

Judge Tjoflat began by determining that the rule of Strickland v. Washington was not “new”
as applied to petitioner’s case, since his conviction became final in late 1998, and that Williams v.
Taylor, Wiggins v. Smith and Rompilla v. Beard “are not new law under Teague.”  527 F.3d at 1197.
“In Williams, Wiggins and Rompilla,” Judge Tjoflat explained, “the Court did nothing more than
apply Strickland’s standard to a specific set of circumstances ...” Id. 

Judge Tjoflat turned next to whether Williams, Wiggins and Rompilla constitute “clearly
established federal law” with regard to petitioner’s case for purposes of §2254(d), and found that,
under the Supreme Court’s “definition of ‘clearly established federal law,’ [this] raises two
questions.  First, when is the relevant state court decision handed down; and, second, if, as in this
case, the Supreme Court decisions are ‘old law’ under Teague, but were decided subsequent to the
relevant state court decision, may we still consider these decisions?” 527 F.3d at 1198.  As to the
first question, Judge Tjoflat determined that “the highest state court decision reaching the merits of
a habeas petitioner’s claims is the relevant state court decision” for §2254(d) purposes.  The judge
also noted that “the relevant state court decision may come before or after finality for Teague
purposes.”  527 F.3d at 1199.  In this case, the relevant decision on petitioner’s ineffective assistance
of counsel claims was found to be the “Georgia Supreme Court’s denial of petitioner’s certificate
of probable cause to appeal the superior court’s denial of [state] habeas relief,” which, under Georgia
law, “was, implicitly, a determination that none of petitioner’s claims had arguable merit.”  527 F.3d
at 1199. 

Having established the date of the relevant state court decision, Judge Tjoflat went on to
determine that, “[s]ince Williams was decided before the court denied petitioner leave to appeal,
Williams constitutes ‘clearly established federal law’ under AEDPA.” 527 F.3d at 1199.  Judge
Tjoflat also found that, “although the relevant state court decision came down ... before Wiggins and
Rompilla were decided, these two decisions still constitute ‘clearly established Federal law,’ for the
Williams Court instructed that ‘whatever would qualify as old rule under Teague jurisprudence will
constitute “clearly established Federal law, as determined by the Supreme Court of the United
States” under §2254(d)(1).”’” 527 F.3d at 1200 (quoting Williams, 529 U.S. at 412).  As to the policy
implications of permitting federal courts to utilize Supreme Court decisions handed down after the
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relevant state court decision, Judge Tjoflat added the following:
In addition, it does not offend the comity and finality concerns that are at the heart
of AEDPA’s required deference to state court decisions if, under Teague, we apply
an old rule in disposing of a habeas claim, because our independent application of
Teague already protects these concerns. ... It does, however, allow us to consider
the most recent guidance from the Court on the application of its precedent to the
varied factual scenarios that come before us, which is of significant value, for
example, in addressing a claim that counsel was ineffective or a claim that the
accused’s confession was involuntary, where we are called upon to review the
application of a general rule to a specific factual scenario. 

527 F.3d at 1200.  
Moving on to the merits, Judge Tjoflat, joined by Judge Anderson, systematically examined

and rejected petitioner’s claim that trial counsel was ineffective for failing to investigate and present
mitigating evidence.  In so holding, they relied heavily on evidence that petitioner had failed to
supply trial counsel with relevant information about his background, and had instructed counsel not
to contact his family in another state.  For example, relying on Schriro v. Landrigan, 550 U.S. 465
(2007), Judge Tjoflat stated as follows: “While petitioner’s conduct in this case is not as extreme
as the defendant’s conduct in Schriro, we follow the Court in drawing a distinction between a
defendant’s passive non-cooperation and his active instruction to counsel not to engage in certain
conduct.” 527 F.3d at 1205. 

Judge Anderson wrote separately to explain his refusal to join the portion of the opinion
discussing Teague and §2254(d)(1)’s “clearly established federal law” clause: “I join all of the
opinion except Part V.A.4, which I admire as erudite writing, and which I think is very probably
entirely accurate and sound. However, I conclude that I need not address or resolve those complex
issues. To resolve this case, I can assume, arguendo (but not decide), that Williams, Wiggins, and
Rompilla are fully applicable, but that the state habeas court’s decision” does not provide a basis for
relief under §2254(d).  527 F.3d at 1218. 

Judge Wilson concurred in the result, acknowledging that petitioner “makes a persuasive
argument that a defendant’s Sixth Amendment right to the effective assistance of counsel cannot be
fulfilled when his lawyer conducts virtually no investigation into his client’s background before
defending him in a death case.” However, Judge Wilson went on to add that, “[w]ithout Supreme
Court guidance addressing a lawyer’s obligation to conduct an investigation into his client’s
background when the client instructs otherwise,” petitioner’s claim cannot succeed under §2254(d). 
527 F.3d at 1218. 

75) Smulls v. Roper, 535 F.3d 853, 861 (8th Cir. 2008) (en banc), cert. denied, 556 U.S. 1168 (2009). 
In the course of rejecting petitioner’s Batson claim in this Missouri capital case, the Eighth Circuit
remarked that Snyder v. Louisiana, 552 U.S. 472 (2008), “was not clearly established law at the time
of the state courts’ rejection of [the] claim and cannot provide the basis for habeas relief under
§2254(d)(1).”

76) Rodriguez v. Miller, 537 F.3d 102 (2nd Cir. 2009) (amended op.).  On remand from the Supreme
Court for reconsideration in light of Carey v. Musladin, 549 U.S. 70 (2006), the Second Circuit
found that its earlier decision granting relief on petitioner’s public trial claim “cannot stand ...”  537
F.3d at 104. In its earlier decision, the Second Circuit found that although the state trial court’s
findings may have been sufficient to have justified closing the courtroom to the general public, those
findings were insufficient to constitute the “particularized inquiry” that had been deemed necessary
to exclude a defendant’s family members in Yung v. Walker, 341 F.3d 104 (2nd Cir. 2003).  Because
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no Supreme Court decision mandated the particularized inquiry prescribed by Yung, however, the
Second Circuit concluded that the approach to §2254(d)(1)’s “clearly established federal law”
requirement exemplified in Musladin prohibited the application of the Yung rule in petitioner’s case. 
In the course of reaching this conclusion, the Second Circuit made the following remarks about
Musladin and §2254(d)(1):

“Clearly established federal law” refers only to the holdings of the Supreme Court.
No principle of constitutional law grounded solely in the holdings of the various
courts of appeals or even in the dicta of the Supreme Court can provide the basis for
habeas relief. Leading by example, Musladin admonishes courts to read the
Supreme Court’s holdings narrowly and to disregard as dicta for habeas purposes
much of the underlying logic and rationale of the high court’s decisions. 

537 F.3d at 106-107 (internal citations omitted). 
[I]n the past we (and other courts) occasionally have relied on our own precedents
to interpret and flesh out Supreme Court decisions to decide variegated petitions as
they come before us. ¶  It would appear that we can no longer do this.

537 F.3d at 109.

77) Williams v. Allen, 542 F.3d 1326, 1337 n.7 (11th Cir. 2008), cert. denied, 556 U.S. 1253 (2009). 
Before granting relief on petitioner’s ineffective assistance of counsel claim in this Alabama capital
case, the Eleventh Circuit rejected the district court’s determination that §2254(d) prevented
consideration of Wiggins because that case was decided after the last relevant state court decision
in petitioner’s case.  After noting that this view was rejected by one judge in Newland v. Hall, 527
F.3d 1162, 1195-1201 (11th Cir. 2008), the court explained that “[w]e thus have recognized
implicitly that Wiggins did not create new law, but rather applied the underlying principles of
Strickland to a different factual scenario.  Accordingly, we conclude that AEDPA presents no bar
to Williams’ reliance on Wiggins. As an “old rule” under Teague, that decision constitutes clearly
established federal law within the meaning of § 2254(d)(1).” 

78) Jamison v. Klem, 544 F.3d 266, 273-74 (3rd Cir. 2008). Before granting relief in this Pennsylvania
drug case on petitioner’s claim that his guilty plea was not knowing and intelligent because he had
not been advised that he would face a mandatory minimum sentence of five years, the Third Circuit
expressed its disagreement with the district court’s determination that petitioner’s “claim was not
governed by any clearly established federal law because no Supreme Court case has specifically held
that a defendant must be informed of a mandatory minimum sentence prior to pleading guilty.”   The
court observed that it had “never interpreted the standard of review in §2254 to suggest that
Congress intended habeas review to turn on whether the Supreme Court had previously decided an
issue in a case involving a fact pattern that is identical to the facts underlying a habeas petitioner’s
claim for federal relief.”  Having previously concluded that Boykin v. Alabama, 395 U.S. 238 (1969),
supplied the relevant rule, the court went on to find that, “just as we do not look beyond Strickland
and its progeny for established federal law in Sixth Amendment challenges to assistance of counsel,
we need look no farther than Boykin, and its progeny to find clearly established federal law here.
Jamison’s challenge to his guilty plea goes to the heart of the principle that was clearly established
in Boykin ....”

79) Johnson v. Bagley, 544 F.3d 592, 599 (6th Cir. 2008).  Before discussing the substance of
petitioner’s sentencing phase ineffective assistance of counsel claim in this Ohio capital case, the
majority observed that, “in judging the reasonableness of the adjudication, we look to Wiggins v.
Smith, 539 U.S. 510 (2003), and Rompilla v. Beard, 545 U.S. 374 – even though the state court’s
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decision predated both opinions – because they did not rest on ‘new law’ but instead ‘applied the
same “clearly established” precedent of Strickland.’” Wiggins, 539 U.S. at 522.”

80) Moses v. Payne, 555 F.3d 742 (9th Cir. 2009) (amended opinion).  After reviewing the Supreme
Court’s recent decisions construing and applying §2254(d)(1)’s “clearly established federal law”
clause, a majority of the Ninth Circuit observed:

In light of [Carey v.] Musladin, 549 U.S. 70 (2006),] Panetti [v. Quarterman, 551
U.S. 930 (2007)], and [Wright v.] Van Patten, [552 U.S. 120 (2008),] we conclude
that when a Supreme Court decision does not “squarely address[ ] the issue in th[e]
case” or establish a legal principle that “clearly extend[s]” to a new context to the
extent required by the Supreme Court in these recent decisions, Van Patten, 552
U.S. at 123, it cannot be said, under AEDPA, there is “clearly established” Supreme
Court precedent addressing the issue before us, and so we must defer to the state
court’s decision. If the Court’s decisions do provide a “controlling legal standard,”
Panetti, 551 U.S. at 953, that is applicable to the claims raised by a habeas
petitioner without “tailoring or modification” of the standard, [Smith v. ] Patrick,
508 F.3d [1256,] 1260 [(9th Cir. 2007)], the question is then whether the application
of that standard was objectively unreasonable, even if the facts of the case at issue
are not identical to the Supreme Court precedent. See Panetti, 551 U.S. at 953.

555 F.3d at 754.
Applying this understanding of the “clearly established federal law” clause, the majority

rejected petitioner’s claim that the trial court’s exclusion under Rule 702 of the Washington Rules
of Evidence of expert testimony concerning the decedent’s depression violated his rights as
established Crane v. Kentucky, 476 U.S. 683 (1986), Chambers v. Mississippi, 410 U.S. 284 (1973),
Washington v. Texas, 388 U.S. 14 (1967), and Holmes v. South Carolina, 547 U.S. 319 (2006).  The
majority explained:

[T]he Supreme Court’s cases have focused only on whether an evidentiary rule, by
its own terms, violated a defendant’s right to present evidence. These cases do not
squarely address whether a court’s exercise of discretion to exclude expert
testimony violates a criminal defendant’s constitutional right to present relevant
evidence.  Nor do they clearly establish “a controlling legal standard” for evaluating
discretionary decisions to exclude the kind of evidence at issue here.  Therefore, the
state appellate court’s determination that the trial court’s exercise of discretion to
exclude expert testimony under Rule 702 did not violate Moses’s constitutional
rights  cannot be contrary to or an unreasonable application of clearly established
Supreme Court precedent.

555 F.3d at 758 (citations omitted).

81) Gary v. Hall, 558 F.3d 1229, 1254 (11th Cir.), cert. denied, 558 U.S. 1052 (2009).  In the course
of affirming the denial of relief in this Georgia capital case, the Eleventh Circuit stated as follows
with regard to petitioner’s claim that the trial court violated Ake v. Oklahoma, 470 U.S. 68 (1985),
by refusing his request for appointment of an independent forensic serologist:

As the district court correctly acknowledged, at the time Gary’s conviction became
final on August 4, 1997, the Supreme Court had not extended Ake’s holding beyond
the provision of psychiatric assistance. Accordingly, the state trial court was not
bound as a matter of federal constitutional law to apply Ake in ruling on defense
counsel’s request for funds to hire a forensic serologist. Rather, the request was
governed by state law and committed to the trial court’s discretion. In sum, Gary’s
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denial-of-funds claim did not present a federal constitutional question, and the
district court should not have entertained it.

82) O’Laughlin v. O’Brien, 568 F.3d 287 (1st Cir. 2009), cert. denied, 558 U.S. 1158 (2010).  Having
resolved the merits of petitioner’s Jackson v. Virginia claim in his favor, the First Circuit turned to
an analysis of its authority to grant relief under §2254(d)(1). “[A]lthough we evaluate the state court
decision in light of Supreme Court precedent,” the court observed, “we are not precluded from
looking at other federal court decisions that may help guide us in applying the Jackson standard.”
568 F.3d at 304-05. Taking that approach, the court compared this case with three recent decisions
on sufficiency-of-the-evidence claims by the Sixth, Ninth and First Circuits, and concluded that
petitioner was entitled to relief.

83) Foxworth v. St. Amand, 570 F.3d 414, 431 (1st Cir. 2009), cert. denied, 559 U.S. 982 (2010). 
Addressing petitioner’s Confrontation Clause challenge to his Massachusetts second degree murder
conviction – a claim which the First Circuit deemed a winner if analyzed under Gray v. Maryland,
523 U.S. 185 (1998), but a loser if petitioner was not entitled to rely upon Gray’s holding – the court
rejected as “untenable” the state’s contention that Justice O’Connor’s use of the phrase “relevant
state court decision” when construing §2254(d)(1)’s “clearly established federal law” clause in
Williams v. Taylor, 529 U.S. 362 (2000), was a reference “for all purposes to the last reasoned state-
court decision.” The court explained:

Close perscrutation of Williams discloses nothing in the Court’s constituent
opinions that indicates any intention on Justice O'Connor’s part either to modify or
to undercut the bright-line rule of Teague v. Lane, 489 U.S. 288, 310 (1989)
(effectively limiting the consideration of new constitutional rules of criminal
procedure in cases on collateral review to those rules announced before the
petitioner's conviction became final). The opposite is true. Justice O'Connor’s
opinion stated that “whatever would qualify as an old rule under our Teague
jurisprudence will constitute ‘clearly established Federal law, as determined by the
Supreme Court of the United States’ under § 2254(d)(1).” 529 U.S. at 412. That is
a frank recognition that the AEDPA has neither altered nor eroded the marker laid
down by Teague. This recognition is fully consistent with Part III of Justice
Stevens’s lead opinion, joined by Justice O'Connor; ... ¶ It is, therefore, evident that
finality, not the date of the last reasoned decision, is the principal determinant of
whether a “new” rule can be applied to an “old” case.
After further discussion explaining petitioner’s entitlement to relief only if the rule of Gray

were available, and the lingering question whether his conviction became final in the ordinary course
in 1996 (before Gray) or after a second attempt at direct review in 2002 (after Gray), the First
Circuit concluded by certifying the question to the Supreme Judicial Court of Massachusetts.  See
also Foxworth v. St. Amand, 612 F.3d 705 (1st Cir. 2010), cert. denied, 562 U.S 1224 (2011)
(reversing district court’s grant of relief in light of state court’s answer to certified question). 

84) Lopez v. Thurmer, 573 F.3d 484, 492 (7th Cir.), cert. denied, 558 U.S. 1057 (2009). Before
affirming the denial of relief in this Wisconsin murder case, the Seventh Circuit held that the
principles set forth in Illinois v. Allen, 397 U.S. 337 (1970), Estelle v. Williams, 425 U.S. 501 (1976),
Holbrook v. Flynn, 475 U.S. 560 (1986), and Deck v. Missouri, 544 U.S. 622 (2005), constitute
clearly established federal law governing security measures during a jury view outside the
courtroom. The court explained that “[n]othing in the Supreme Court’s pronouncements, or in the
reasoning supporting those decisions, suggests in the slightest way that th[e] judicial responsibility
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to reconcile the competing interests of the individual and the state is confined within the courtroom
walls.”  “[F]aithfulness to the rationale of the Supreme Court’s decisions,” the Seventh Circuit
added, “requires that a criminal defendant’s right to be free from unreasonable prejudice during his
trial must apply to all trial proceedings, including those, such as the jury view in this case, that take
place outside of the courtroom.”

85) Murdoch v. Castro, 609 F.3d 983 (9th Cir. 2010) (en banc), cert. denied, 563 U.S. 987 (2011). 
The en banc Ninth Circuit affirmed the denial of relief in this non-capital California murder case,
holding that it is not “clearly established by Supreme Court precedent that the Sixth Amendment
right to confrontation in some situations trumps the attorney-client privilege.”  609 F.3d at 990.  In
reaching this conclusion, the court reviewed the Supreme Court’s decisions in Carey v. Musladin,
Wright v. Van Patten and Panetti v. Quarterman, and observed that “[t]he common thread in all
these cases is that when there is a principled reason for the state court to distinguish between the case
before it and Supreme Court precedent, the state court’s decision will not be an unreasonable
application of clearly established Supreme Court law.”  609 F.3d at 992; see also id. at 991 (“[T]he
Supreme Court’s recent case law on this subject suggests that, when a state court may draw a
principled distinction between the case before it and Supreme Court case law, the law is not clearly
established for the state-court case.”).

86) Williams v. Norris, 612 F.3d 941 (8th Cir. 2010), cert. denied, 562 U.S. 1290 (2011).  In the course
of affirming the denial of relief in this Arkansas capital case, the Eighth Circuit observed with regard
to petitioner’s shackling claim that he could not “claim any relief from Deck [v. Missouri], because
Deck post-dated his trial and the principles articulated therein were not clearly established at that
time.”  612 F.3d at 958 (citing 28 U.S.C. § 2254(d)(1)); see also id. at 959 n.9 (“Moreover, Deck was
not clearly established at the time of trial, and thus does not provide a basis for relief.”). 

87) O’Meara v. Feneis, 617 F.3d 998 (8th Cir. 2010), cert. denied, 562 U.S. 1154 (2011).  The Eighth
Circuit affirmed the denial of relief on petitioner’s Blakely v. Washington, 542 U.S. 296 (2004),
claim in this Minnesota criminal sexual assault case, finding that the state courts’ refusal to give
petitioner the benefit of Blakely’s rule despite the fact that it was announced while he was awaiting
re-sentencing due to a previous Apprendi error was not inconsistent with Supreme Court precedent.
The state courts reasoned that petitioner’s conviction became final when his time for filing a direct
appeal expired, and that finality was not affected by the subsequent grant of post-conviction relief
from his enhanced sentence.  Without mentioning Burton v. Stewart, 549 U.S. 147 (2007) (per
curiam), the Eighth Circuit held that “[t]his was not an unreasonable application of clearly
established federal law because, as the district court ... recognized, ‘no Supreme Court case directly
addresses whether resentencing after collateral review renders a previously final conviction pending
for the purpose of applying a new rule of federal constitutional criminal procedure.’” 617 F.3d at
1005.

88) Portalatin v. Graham, 624 F.3d 69 (2nd Cir. 2010) (en banc), cert. denied, 562 U.S. 1304 (2011). 
In the course of denying relief in these consolidated cases challenging New York’s persistent felony
offender statute under Blakely v. Washington, the en banc Second Circuit noted that “[t]he moment
of finality for Teague purposes is not to be confused with the relevant time for determining what
federal law is ‘clearly established’ for purposes of AEDPA.  The two concepts are distinct, and we
express no view as to the proper time at which to fix the latter.” 624 F.3d at 83 n.7.  The court also
observed that, “if the holding of a case was ‘dictated’ by extant Supreme Court precedent at a
particular time, the constitutional rule embodied in that case was necessarily ‘clearly established’
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at that time.”  624 F.3d at 83.  Applying that approach, the court went on to find that “Blakely ...
compelled the result in Cunningham [v. California,] because Blakely left no doubt that the Apprendi
maximum is the highest sentence authorized by constitutionally-obtained factual predicates alone
....”  Id.

89) Hall v. Zenk, 692 F.3d 793 (7th Cir. 2012), cert. denied sub nom. Butts v. Hall, 569 U.S. 918
(2013).  Before vacating the grant of relief in this Indiana non-capital murder case, and remanded
with instructions to afford the state an opportunity to counter the existing record evidence indicating
that petitioner was prejudiced by jurors’ receipt of extraneous information, the Seventh Circuit
examined whether the presumption of prejudice prescribed in Remmer v. United States, 347 U.S. 227
(1954), remains “clearly established federal law” in light of subsequent decisions.  After an analysis
of those decisions, the Seventh Circuit concluded that, “despite some ambiguity regarding when the
Remmer presumption should apply, all reasonable interpretations of Remmer and its progeny would
lead to a presumption of prejudice in favor of Hall in his postverdict hearing. Thus, the trial court
that oversaw Hall’s conviction acted contrary to clearly established federal law under AEDPA” by
failing to apply the presumption.  692 F.3d at 805.

90) Thompson v. Runnels, 705 F.3d 1089 (9th Cir.), cert. denied, 571 U.S. 898 (2013).  On remand
from the Supreme Court for further consideration in light of Greene v. Fisher, 565 U.S. 34 (2011),
a majority of the Ninth Circuit panel affirmed the district court’s denial of relief, finding that Oregon
v. Elstad, 470 U.S. 298 (1985), provided the “clearly established federal law” governing petitioner’s
challenge to admission of his confession, and that Missouri v. Seibert, 542 U.S. 600 (2004), which
was decided after the last reasoned state court decision in his case, was irrelevant for § 2254(d)(1)
purposes pursuant to Greene.  In reaching this conclusion, the majority rejected petitioner’s
contention that the state had waived its argument that Seibert was not “clearly established” for the
purpose of this case by failing to raise it in the district court or in its original brief to the Ninth
Circuit.  The majority explained that it had “the authority to identify and apply the correct legal
standard, whether argued by the parties or not,” 705 F.3d at 1098, and that Wood v. Milyard, 566
U.S. 463 (2012), did not support petitioner’s argument because, unlike the limitations period at issue
there, “§ 2254(d)(1) ... is not an affirmative defense,” 705 F.3d at 1099.

91) Miller v. Thaler, 714 F.3d 897 (5th Cir. 2013).  Before affirming the denial of relief in this Texas
“intoxicated manslaughter with a vehicle” case, the Fifth Circuit “reiterate[d]” that Missouri v. Frye,
566 U.S. 134 (2012), “did not announce a new rule of constitutional law because it ‘merely applied
the Sixth Amendment right to counsel to a specific factual context.’”  714 F.3d at 902 (quoting In
re King, 697 F.3d 1189, 1189 (5th Cir.2012)).  “Therefore,” the court continued, “we may consider
Frye when determining whether the state habeas court’s decision was ‘contrary to, or involved an
unreasonable application of, clearly established Federal law.’” Id.

92) Brooks v. Commissioner, Alabama Dept. of Corrections, 719 F.3d 1292 (11th Cir. 2013), cert.
denied, 134 S.Ct. 1541 (2014).  In a footnote to its decision affirming the denial of petitioner’s
ineffective assistance of counsel claim in this Alabama capital case, the Eleventh Circuit observed
that Porter v. McCollum, 558 U.S. 30 (2009), “postdates the state-court decision in this case, and
therefore could not in any event be the basis to reverse the state court’s decision.” 719 F.3d at 1304
n.3 (citing Williams v. Taylor, 529 U.S. 362, 412 (2000)). 

93) Cauthern v. Colson, 736 F.3d 465, 479 (6th Cir. 2013).  In the course of upholding the district
court’s denial relief on petitioner’s challenge to the trial court’s exclusion of mitigating evidence,
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the Sixth Circuit observed that “[t]here is no clearly established federal law requiring states to
review [a] trial court’s decisions regarding admission of mitigating or aggravating factors as
structural defects.”  The court added that, “[w]ile the Supreme Court has remanded death sentences
on the basis of the exclusion of relevant mitigation evidence, it has never categorically stated that
it is improper for a state court to analyze such a claim as a matter of harmless error.”

94) Barnes v. Joyner, 751 F.3d 229 (4th Cir. 2014), cert. denied, 135 S.Ct. 2643 (2015).  Before
remanding this North Carolina capital case for a limited evidentiary hearing, a majority of the Fourth
Circuit panel determined that “Remmer [v. United States, 347 U.S. 227 (1954),] and its progeny
clearly established that a presumption of prejudice must be applied, and that a hearing must be held,
when a defendant presents a genuine allegation of communication or contact between a third party
and a juror concerning the matter pending before the jury.” 751 F.3d at 246; see also id. (“There is
no requirement under AEDPA that a habeas petitioner present facts identical to those previously
considered by the Supreme Court to be entitled to relief.”).

95) Williams v. Mitchell, 792 F.3d 606 (6th Cir. 2015).  Before granting relief on petitioner’s Atkins
v. Virginia claim in this Ohio capital case, the Sixth Circuit observed that, since Atkins tasked the
states with developing procedures for implementing the Eighth Amendment prohibition against
executing intellectually disabled prisoners, “where a state-court decision is ‘contrary to’ clearly
established state supreme court precedent applying Atkins, the decision is [also] ‘contrary to Atkins’
for purposes of habeas review.”  Id. at 612 (quoting Black v. Bell, 664 F.3d 81, 96-97 (6th Cir.
2011)); see also id. at 616 (identifying State v. Lott, 779 N.E.2d 1011 (Ohio 2002), as the
authoritative source of “the Ohio standards for determining intellectual disability” under Atkins). 

96) Daire v. Lattimore, 812 F.3d 766 (9th Cir. 2016) (en banc).  Relying on Glover v. United States,
531 U.S. 198 (2001), and Lafler v. Cooper, 566 U.S. 156 (2012), the en banc Ninth Circuit
recognized that “the Supreme Court has clearly established that Strickland [v. Washington, 466 U.S.
668 (1984),] governs claims for ineffective assistance of counsel in noncapital sentencing
proceedings.” 812 F.3d at 767.  Because this determination constituted a break with circuit
precedent, the court went on to “overrule ... all of our other decisions that are ... to the contrary.” Id.
at 768.

97) Demirdjian v. Gipson, 832 F.3d 1060 (9th Cir. 2016), cert. denied, 138 S.Ct. 71 (2017).  In the
course of rejecting petitioner’s claim that his “sentence of two consecutive terms of 25 years to life
violates the Eighth Amendment because he was a juvenile at the time of his crimes,” the Ninth
Circuit panel observed that a rule’s retroactivity for Teague v. Lane 489 U.S. 288 (1989), purposes
does not necessarily satisfy § 2254(d)(1)’s “clearly established federal law” requirement:

Although it is now established that Miller [v. Alabama, 567 U.S. 460 (2012),]
applies retroactively, see Montgomery v. Louisiana, 136 S.Ct. 718, 736 (2016),
Demirdjian still must show Miller’s legal principles were “clearly established” at
the time of the California Court of Appeal’s decision (six years before Miller) and
this decision was “contrary to” Miller for purposes of § 2254(d) (1). Demirdjian has
not attempted to satisfy the first requirement; and we hold he has not satisfied the
second.

832 F.3d at 1076 (footnote omitted).

98) Budder v. Addison, 851 F.3d 1047 (10th Cir. 2017), cert. denied sub nom. Byrd v. Budder, 138
S.Ct. 475 (2017).  Before granting relief on petitioner’s Graham v. Florida, 560 U.S. 48 (2010),

§2254(d) -- C.E.F.L.  1107 -- CTA



challenge to his Oklahoma sentence for “several violent nonhomicide crimes committed when he
was sixteen years old,”  851 F.3d at 1049, the Tenth Circuit offered several observations about the
rule “clearly established” in Graham.  First, the court determined that the “clearly established”
“holding” of Graham “applies, not just to the factual circumstances of Graham’s case, but to all
juvenile offenders who did not commit homicide, and it prohibits, not just the exact sentence
Graham received, but all sentences that would deny such offenders a realistic opportunity to obtain
release.” 851 F.3d at 1053.  In reaching this conclusion, the Tenth Circuit acknowledge that “the
circuit courts do not agree as to what the Court held in Graham,” but adopted the view “that Graham
addressed any sentence that would deny a juvenile nonhomicide offender a realistic opportunity to
obtain release, regardless of the label a state places on that sentence.” Id. at 1053 n.4.  The court also
emphasized that Graham announced a categorical, not fact-specific, rule, and said this about its
operation: “[W]hen the Court announces a categorical holding, it clearly establishes the law
applicable within the defined contours of that category. Federal courts must determine only whether
a case falls within the categorical holding announced by the Supreme Court. If it does, the law is
clearly established, and the Supreme Court’s rule must be applied.”) Id. at 1054-55 (footnote
omitted).  After further discussion of the scope and function of Graham’s rule, including a
determination that “the sentencing practice that was the Court’s focus in Graham was any sentence
that denies a juvenile nonhomicide offender a realistic opportunity to obtain release in his or her
lifetime, whether or not that sentence bears the specific label ‘life without parole,’” the Tenth Circuit
held that petitioner was entitled to relief.  Id. at 1057.

99) Apelt v. Ryan, 878 F.3d 800 (9th Cir. 2017).  Before vacating a partial grant of relief by the district
court in this Arizona capital case, the Ninth Circuit interpreted McWilliams v. Dunn, 137 S.Ct. 1790
(2017), as having done something other than identifying and applying the rule originally established
in Ake v. Oklahoma, 470 U.S. 68 (1985).  Citing several pre-McWilliams decisions, that court
explained its rejection of petitioner claim:

In light of this [pre-McWilliams] federal law, the Arizona Supreme Court’s denial
of relief was not unreasonable. The court cited Caldwell [v. Mississippi, 472 U.S.
320 (1985),] and found that Apelt’s assertion of “prior psychiatric hospitalization,
his difficult childhood, and his low education level,” were insufficient to compel
funding.  Perhaps, as Apelt asserts, today reasonable jurists would be compelled to
conclude that the investigation of a capital defendant’s background and mental
history is so fundamental to the presentation of an adequate defense that there is no
need to demonstrate or explain why it might be relevant.  However, based on the
existing federal law in 1989, the Arizona Supreme Court’s decision—which was
based on a record that by and large refuted the need for the proposed
investigation—was not so outlandish that no reasonable jurists could agree with it.

878 F.3d at 835 (additional citation omitted).  In a footnote to this paragraph, the Ninth Circuit added
that petitioner’s “ argument finds some support in the Supreme Court’s recent decision in
McWilliams v. Dunn,” but added that McWilliams “does not help Apelt as the Arizona Supreme
Court’s decision is evaluated on clear federal law as it existed in 1989.”  Id. at 835 n. 22.  The court
did not attempt to reconcile this statement with the grant of habeas relief under § 2254(d) in
McWilliams itself, which could have occurred only if the rule applied in that case had been found
by the Supreme Court to have been “clear federal law” as of the 1985 decision in Ake.

100) Hill v. Anderson, 881 F.3d 483 (6th Cir. 2018).  Before granting relief on petitioner’s Atkins v.
Virginia claim in this Ohio capital case, the Sixth Circuit acknowledged that Moore v. Texas, 137
S.Ct. 1039 (2017), and Hall v. Florida, 134 S.Ct. 1986 (2014), were each decided well after the state
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court denied relief in 2008, but found that both were appropriate for use in the § 2254(d)(1) analysis
since “Atkins dictated the holding in Hall, and Hall, in turn, dictated the holding in Moore.” 881 F.3d
at 492; see also id. (observing that Supreme Court’s use of Hall in Brumfield v. Cain, 135 S.Ct. 2269
(2015), “makes clear that Hall’s principal holdings were compelled by Atkins”).  
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J. SECTION 2254(d) LIMITATION ON RELIEF

3. “CLEARLY ESTABLISHED FEDERAL LAW”

DISTRICT COURT CASES

1. United States ex rel. Wilhoite v. Washington, 1996 WL 650444 at *2 (N.D. Ill. Nov. 6, 1996).  The
court stated that “new section 2254(d)(1) not only encodes the Supreme Court’s holding in Teague,
but also limits the precedent on which federal courts are permitted to rely in habeas cases. If the rule
has not been announced by the Supreme Court it cannot be applied in a habeas case, even if the rule
is clearly established in the lower courts.” The court noted, however, that, 

Lower court decisions will still be relevant to this new process of review, albeit in
a more limited way.  The new statute asks us to determine whether a state court
decision violates or unreasonably applies federal law as articulated by the Supreme
Court.  But interpretation of Supreme Court decisions does not take place in a
vacuum.  One of the most effective ways to determine whether a state court's
application of Supreme Court precedent is "unreasonable" is to examine the way
other courts have applied the precedent. We will not overturn a state court decision
simply because it conflicts with Seventh Circuit precedent;  but neither will we limit
ourselves to a mere textual gloss of Supreme Court decisions.

The court also rejected petitioner’s contention that this limitation intrudes on the judicial function
because it merely limits a court’s ability to make use of an extraordinary remedy. However, the court
noted in fn. 2 that constitutional problems may arise if the statute were interpreted to do away with
Teague’s two exceptions. 

2. United States ex rel. Wade v. Cooper, 965 F.Supp. 1140 (N.D.Ill. 1997).  The court stated that
“[s]ection 2254(d)(1)’s reference to clearly established federal law ‘as determined by the Supreme
Court’ means that the court ‘must look exclusively to Supreme Court caselaw in reviewing a
petitioner’s claim,’” 965 F.Supp. at 1142 (internal citation omitted), and posed this question: “how
similar does the Supreme Court case need to be such that the instant constitutional violation qualifies
as ‘contrary to’ or ‘involved an unreasonable application of’ such precedent?” 965 F.Supp. at 1144.
Answering the question with respect to petitioner’s Confrontation Clause claim, the district court
held that if the Seventh Circuit had decided Smith v. Fairman, which “involved an extension of the
broad principles espoused in the Supreme Court’s Van Arsdall and Davis decisions,” under new
§2254(d), it would have concluded that the new standards had been satisfied. 965 F.Supp. at 1144.
Therefore, because petitioner had met the standard in Smith, he satisfied §2254(d)’s requirements.

3. Stribling v. Smith, 2000 WL 796181 at *5 n.4 (E.D.Mich. May 31, 2000).  The district court made
the following comments concerning §2254(d)(1)’s “clearly established” clause:  “This does not mean
. . . that the decisions [of] lower federal courts are entirely irrelevant.  First of all, this Court is bound
by pertinent decisions of the . . . Sixth Circuit. . . . Thus, to the extent that the Sixth Circuit has held
that certain Supreme Court cases ‘clearly establish’ federal law in certain respects, this Court is
bound by those determinations, regardless of whether this Court would interpret the Supreme Court
precedent differently.”

4. Attica v. Frank, 2001 WL 827455 at *6 (E.D.Pa. July 11, 2001).  After finding that “AEDPA
incorporated [the Teague] restriction into [§2254(d)(1)] by requiring habeas courts to apply only
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‘clearly established federal law,’” and that the Supreme Court’s decision in Cooper v. Oklahoma
announced a new rule which does not meet either Teague exception, the district court concluded that
the rule of Cooper “is not clearly established federal law against which the state court decisions in
Petitioner’s case may be tested.”  Nowhere, however, did the district court’s decision acknowledge
that, although Cooper was decided after petitioner’s conviction became final on direct review, the
state courts did issue a “decision” on petitioner’s Cooper claim in post-conviction proceedings,
which, under the plain language of §2254(d) – which expressly limits the law available to a
petitioner to that “clearly established” at the time of the state court’s “decision,” not at the time the
conviction became final – should be sufficient to permit federal habeas review of that claim.

5. Atwood v. Mapes, 325 F.Supp.2d 950 (N.D. Iowa 2004), aff’d 142 Fed.App. 961 (8th Cir. 2005)
(unpublished).  After holding that Remmer v. United States, 347 U.S. 227 (1954), which presumed
prejudice from any private communication with a juror during trial about a matter before the jury,
was not clearly established federal law, and even if it were, the Remmer presumption of prejudice
did not apply here because the trial judge’s communication had no bearing on the facts of the case
or the charges against petitioner, the district court applied state law, which placed the burden on
petitioner to prove prejudice, and denied relief where the trial judge informed the jurors about an
anonymous telephone threat against trial participants.  The district court went on to issue a COA.

6. Quinones v. Miller, 2005 WL 730171 at *9 (S.D.N.Y. Mar. 31, 2005), aff’d, 2007 WL 870375
(2nd Cir. Mar. 22, 2007) (unpublished).  In denying petitioner’s conflict of interest claim, the
district court declared “[t]here is no clearly established standard for showing adverse effect, and
therefore the state court’s decision[, which required petitioner to show that the strategy not pursued
by trial counsel was objectively reasonable under the facts of the case,] cannot be considered an
unreasonable application of federal law.”

7.  Allen v. Ornoski, 2006 WL 83384 at *5-6 (E.D. Cal. Jan. 12, 2006), aff’d, 435 F.3d 946 (9th Cir.),
cert. denied, 546 U.S. 1136 (2006).  Addressing the merits of petitioner’s Eighth Amendment claim
that a man of his age and condition should not be executed, the district court held that “petitioner
cannot prevail because there is no ‘clearly established’ United States Supreme Court law which
renders petitioner’s execution, at his advanced age and with his current physical infirmities, a
violation of the cruel and unusual punishment clause.” Citing Atkins v. Virginia, 536 U.S. 304
(2002), Roper v. Simmons, 543 U.S. 551 (2005), Ford v. Wainwright, 477 U.S. 399 (1986), and
Enmund v. Florida, 458 U.S. 782 (1982), the court held that petitioner’s age and physical infirmities
do not involve culpability or ability to understand the imminent execution as Supreme Court
jurisprudence in this area emphasized. Noting that “[t]he debilitating infirmities of an old man who
murdered remorselessly in his middle age is sobering and pitiable and, perhaps, deserving of
executive mercy[, but t]his court . . .  under the AEDPA, is not at liberty to redefine the
constitutional standards unless articulated by the Supreme Court.” 

8. Torres v. Uttecht, 545 F.Supp.2d 1141 (W.D. Wash. 2008).  In the course of granting relief on the
ground that petitioner’s Sixth Amendment right to self-representation was violated when the trial
court answered a jury question during deliberations without translating the question to Spanish for
petitioner, and without seeking his views on how to respond, the district court rejected the state’s
contention §2254(d)(1) could not be satisfied because there was no Supreme Court case on all fours. 
The district court explained that the trial court’s actions constituted a violation of Faretta v.
California, 422 U.S. 806 (1975), and that a petitioner need not cite a Supreme Court case with
exactly the same facts in order to prevail.  Citing Williams v. Taylor, 529 U.S. 362 (2000), the court
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J. SECTION 2254(d) LIMITATION ON RELIEF

4. “CONTRARY TO / UNREASONABLE APPLICATION OF” CASES    

COURT OF APPEALS CASES

1) Dickerson v. Vaughn, 90 F.3d 87, 90 (3rd Cir. 1996).  The court granted relief on petitioner's
challenge to his guilty plea and his allegation that counsel was ineffective for failing to advise him
that his guilty plea precluded him for appealing a pre-trial evidentiary ruling.  The court held that
the decision of the Pennsylvania Supreme Court was “contrary to” clearly established federal law.
The court found the relevant federal law in Blackledge v. Allison, 431 U.S. 63 (1977), a series of
Third Circuit cases, and Hill v. Lockhart, 474 U.S. 52 (1985). These decisions made clear that the
guilty plea was involuntary as a result of the erroneous advice.

2) Childress v. Johnson, 103 F.3d 1221, 1225 (5th Cir. 1997).  Applying §2254(d), the court reversed
the district court's denial of relief and granted the writ in this non-capital case. The court noted that
it has held that “‘a reasonable, good faith application of Supreme Court precedent will immunize the
state court conviction from federal habeas reversal . . . ‘” In this case, however, “[t]here can be no
such immunization . . . for the simple reason that in adjudicating appellant's Sixth Amendment claim,
the state courts entirely failed to apply the law pertaining to constructive denial of the right to
counsel.”

3) Pitsonbarger v. Gramley, 103 F.3d 1293, 1304-05 (7th Cir. 1996). Applying its interpretation of
§2254(d), the Seventh Circuit rejected petitioner’s Wainwright v. Witt claim, finding that the state
supreme court “applied the correct legal standard.” The court also denied petitioner’s challenge to
the admission of victim impact evidence at his sentencing proceeding, concluding that, “[b]ecause
the Illinois Court applied the correct rule, we are unable to say that its application was unreasonable
. . .”

4) Hall v. Washington, 106 F.3d 742, 749 (7th Cir. 1997), cert. denied, 522 U.S. 907 (1997). In the
course of granting relief from petitioner’s death sentence, the Seventh Circuit observed that while
the “statutory ‘unreasonableness’ standard [of §2254(d)] allows the state court’s conclusion to stand
if it is one of several equally plausible outcomes . . ., Congress would not have used the word
‘unreasonable’ if it really meant that federal courts were to defer in all cases to the state court’s
decision.” Using this standard, the court held that the state court’s conclusion that counsel provided
effective assistance at sentencing “‘involved an unreasonable application of clearly established
Federal law,’” because, inter alia, it characterized petitioner’s available mitigation evidence as
cumulative to evidence admitted at the sentencing phase, a proceeding at which the same court had
found a complete absence of mitigation evidence.

5) Mitchell v. Prunty, 107 F.3d 1337, n.3 (9th Cir. 1997), cert. denied sub nom. Ayers v. Mitchell,
522 U.S. 913 (1997).  In footnote 3, the Ninth Circuit rejected the state’s contention that the AEDPA
barred consideration of petitioner’s Jackson v. Virginia claim. The court went on, however, to say
that under §2254(d)(1), “one factor we must consider in determining whether a state court’s
application of established law was reasonable is the importance of the issue on review.” The court
explained that, with respect to sufficiency of the evidence claims, “state courts must take more than
a perfunctory look at the relationship between the evidence presented and the verdict,” and that in
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this case the state appellate court “failed to do the issue justice.”

6) Yancey v. Gilmore, 113 F.3d 104, 106 (7th Cir. 1997).  Applying §2254(d)(1), the court identified
Griffin v. California as the closest Supreme Court case to petitioner’s claim, and concluded that the
state supreme court’s denial of the claim, though inconsistent with Seventh Circuit precedent, was
“not ‘contrary to‘ Supreme Court precedent, for . . . Griffin involved only direct comment upon the
accused’s decision not to testify” as opposed to indirect comment, as occurred in this case.

7) Swann v. Taylor, 1999 WL 92435 (4th Cir. Feb. 18, 1999) (unpublished), cert. denied, 526 U.S.
1106 (1999).  In this Virginia capital case, the Fourth Circuit had little difficulty concluding that the
Virginia Supreme Court’s summary “no merit” dismissals of petitioner’s jury misconduct and
ineffective assistance claims constituted adjudications on the merits for purposes of §2254(d). 1999
WL 92435 at *11. Because the state court dismissed the claims summarily, thereby providing no
explanation for its decision, petitioner was required to establish that no reasonable jurist could have
denied relief, under any possible theory, in order to obtain habeas relief in the Fourth Circuit. For
example, in denying relief on petitioner’s ineffective assistance claim, the court states: “We are
satisfied that the Virginia Supreme Court could reasonably conclude that Swann’s ineffectiveness
claim fails simply because he cannot demonstrate that prejudice resulted from the allegedly deficient
performance of counsel.” 1999 WL 92435 at *14.

8) Nevers v. Killinger, 169 F.3d 352 (6th Cir.), cert. denied, 527 U.S. 1004 (1999).  In this appeal of
the district court’s grant of habeas relief, the Sixth Circuit found that petitioner had made a showing
of prejudice sufficient to establish that the Michigan Supreme Court’s finding of harmlessness under
Chapman was unreasonable, concluding “that it would not be debatable among reasonable jurists
that the Michigan Supreme Court’s finding of harmless error is so arbitrary, unsupported and
offensive to existing precedent as to be outside the realm of plausible outcomes.” 169 F.3d at 373.

With regard to the question whether the state trial court erred in denying petitioner’s request
for an evidentiary hearing to develop the facts of his extraneous influence claim, the court found that
“[i]t is a matter of clearly established Supreme Court precedent that a criminal defendant claiming
implied juror bias is entitled to the opportunity to prove actual bias,” and that the court’s failure to
provide such an opportunity in this case was contrary to law under any of the existing formulations
of “contrary to” as used in §2254(d). The court explained:

To the extent that we understand the distinction between a state court decision that
is “contrary to” established Supreme Court precedent and one that involves an
“unreasonable application of” such precedent, we think that the Michigan Supreme
Court’s failure even to consider the trial court’s refusal to permit Nevers any
opportunity to establish actual jury bias resulted in a decision contrary to
established law.

169 F.3d at 374.  Having concluded that the Michigan Supreme Court’s resolution of the extraneous
influence claim “was both contrary to and resulted from an unreasonable application of clearly
established Supreme Court precedent,” the court affirmed the district court’s grant of relief on this
issue. 169 F.3d at 374.

9) MacFarlane v. Walter, 179 F.3d 1131, 1142 (9th Cir. 1999), cert. granted, judgment vacated, 529
U.S. 1106 (2000) (remanding with instructions to dismiss as moot). Having concluded that  Bearden
v. Georgia, 461 U.S. 660 (1983), constituted the relevant “clearly established federal law governing
petitioners’ claims, the Ninth Circuit noted that although the Washington Supreme Court “conducted
a full review” of petitioners’ claims, that court “did not mention Bearden, nor any other federal case
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in its opinion.” In this situation, the Ninth Circuit determined, a federal court “must examine [the
state court’s] decision in light of [controlling Supreme Court] authority.” After conducting this
examination the court concluded that both “[t]he Washington Supreme Court's failure to apply
Bearden, and its resultant decision that the county jails’ good-conduct policies did not violate equal
protection, was ‘contrary to ... clearly established ... Federal law’ within the meaning of 28 U.S.C.
§ 2254(d). Such a failure to identify or apply the governing Supreme Court standard unquestionably
falls within the ‘contrary to’ provision of AEDPA.” The court added, moreover, that it was not
attempting “to draw a rigid distinction between the ‘contrary to’ and ‘unreasonable application of’
provisions, both of which reflect the same general requirement that federal courts not disturb state
court determinations unless the state court has failed to follow the law as explicated by the Supreme
Court.”

10) Spicer v. Roxbury, 194 F.3d 547 (4th Cir. 1999).  Analyzing petitioner’s Brady claim under
§2254(d), the court found Brady “and its progeny” to be “[c]learly established federal law”
establishing that “a state violates a defendant’s due process rights when it fails to disclose to the
defendant prior to trial, ‘evidence favorable to the accused . . . where the evidence is material either
to guilt or to punishment, irrespective of the good faith or bad faith of the prosecution.’” 194 F.3d
at 555.  As to the first element of the Brady violation -- evidence favorable to the accused --  the
majority found the state postconviction court’s statement that Brady “generally require[s] evidence
to ‘be directly exculpatory and not of mere utility for impeachment purposes’” to be “contrary to
clearly established federal law to the extent that it fails to recognize unequivocally that impeachment
evidence falls within the parameters of Brady. . .” 194 F.3d at 556.  With regard to Brady’s second
element -- suppression -- the majority determined that although the prosecutor’s nondisclosure of
the inconsistencies he admittedly recognized was likely “based on a misunderstanding of his
disclosure obligation,” that “misunderstanding . . . cannot justify releasing the prosecutor from
obligation.” 194 F.3d at 557.  Turning to Brady’s third element – materiality – the majority again
pointed out the state court’s failure to appreciate the Brady doctrine’s recognition of impeachment
evidence as favorable the accused, and explained that the “state court’s presumption that it would
be more difficult to demonstrate materiality with impeachment evidence is at odds with this body
of precedent.” 194 F.3d at 559. “Further,” the majority continued, “[the state court’s
misunderstanding of Brady] undermines the reasonableness of the court’s final determination that
the evidence was not material.  Thus, the state court’s decision involved ‘an unreasonable
application of clearly established Federal law, as determined by the Supreme Court of the United
States.” 194 F.3d at 559-560.  After setting out its own discussion of the evidence, the majority
concluded that the inconsistency in the witness’ descriptions of what he saw, and when he saw it,
was material and should have been disclosed.  The majority therefore affirmed the district court’s
grant of habeas relief on this ground.

11) Paxton v. Ward, 199 F.3d 1197, 1218 (10th Cir. 1999).  Following its discussion of the prosecutor’s
misconduct in misleading the jury concerning petitioner’s failure to rebut evidence of a prior
unadjudicated homicide in this capital case, the court explained that, “[i]n our view, both grounds
of the AEDPA compel us to conclude that the state court’s resolution of this claim is not entitled to
deference. First, in considering whether the closing argument denied [petitioner] fundamental
fairness, the state appellate court did not assess the remarks under the appropriate constitutional
standard; indeed, the state court simply did not refer to controlling Supreme Court authority for
guidance either directly or indirectly. . . . Second, in upholding the statements as properly based on
the record, the state court disregarded the fact that the statements deliberately misrepresented the
reason for the record's condition. We thus conclude that the state court ruling was both contrary to
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governing Supreme Court authority and based on an unreasonable view of the state court
proceedings.” 

12) Wade v. Terhune, 202 F.3d 1190, 1197 (9th Cir. 2000).  In this post-Act case, the court determined
that the standard for evaluating claims of racially discriminatory peremptory challenges articulated
in People v. Wheeler, 22 Cal.3d 258 (1978), prescribes “a lower standard of scrutiny than the
[federal] Constitution permits.” Based on this determination, the court held that “[w]here the
California courts follow the ‘strong likelihood’ language of Wheeler without any indication that they
are actually applying a ‘reasonable inference’ test consonant with Batson, they apply an incorrect
legal standard.  In such a case, we need not – indeed, should not – give deference to their
determination that a defendant has failed to establish a prima facie case of bias. . . . [W]e review the
petitioners’ Batson claims de novo.”

13) Bribiesca v. Galaza, 215 F.3d 1015, 1019-1020 (9th Cir. 2000).  The court of appeals upheld the
district court’s grant of relief in this non-capital murder case on petitioner’s claim that he was denied
his Sixth Amendment right to self-representation.  The court of appeals described the state courts’
treatment of petitioner’s claim as follows: “[T]he California courts noted that [petitioner] would not
have had access to the law library and therefore could not have represented himself effectively, but
they did not rest their decisions on a lack of library access.  Rather, . . . they based their decisions
on the ground that [petitioner] had demonstrated such obstructionist conduct that he could not abide
by rules of courtroom procedure and protocol.”  Based on its review of the sequence of events
surrounding the trial judge’s refusal to allow petitioner to proceed pro se, the court of appeals found
the state courts’ reasoning “not supported by the factual record in this case,” since petitioner’s in-
court “misconduct” – which consisted of challenging the judge’s refusal to allow him to proceed pro
se – “took place after the trial court had denied his motion to represent himself.”  Explaining its
ultimate finding that the state “trial court’s ruling was contrary to clearly established federal law,”
the court of appeals stated:  “Faretta [v. California] is a rule protecting individual autonomy.  The
state trial court plainly demonstrated that it misunderstood that rule when it stated, “you and I come
up with a difference of opinion. You don't think you ought to have an attorney, and I think that you
do.... I'm doing this because I think it is in your best interest to have it done ... I’m concerned about
your ability to represent yourself in that circumstance.”

14) LaJoie v. Thompson, 217 F.3d 663, 668-673 (9th Cir. 2000) (en banc).  The en banc Ninth Circuit
granted relief in this Oregon child sexual abuse case after concluding that the state supreme court’s
affirmance of the trial court’s exclusion of relevant evidence for noncompliance with Oregon’s rape
shield statute constituted an unreasonable application of Michigan v. Lucas, 500 U.S. 145 (1991). 
Prior to beginning its analysis, the court observed that “‘[w]e review the determination of what is
“clearly established Federal law, as determined by the Supreme Court of the United States,” under
. . . §2254(d)(1), as a question of law which we must decide de novo.’” (quoting Canales v. Roe, 151
F.3d 1226, 1228-1229 (9th Cir. 1998)).  Reviewing the state court’s decision in this case, the Ninth
Circuit determined that the state supreme court did not abide by Lucas’ requirement of balancing the
interests at stake in this particular case, and that this failure to follow the analysis prescribed by the
Supreme Court was an “unreasonable application” of governing law.  See 217 F.3d at 670.  Moving
on to its own application of that analysis, the court found that exclusion of the evidence – which
included sexual abuse of the child victim by individuals other than petitioner that would have
explained the victim’s physical condition and her advanced  knowledge of sexual matters – violated
petitioner’s Sixth Amendment rights.
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15) Delgado v. Lewis, 223 F.3d 976 (9th Cir. 2000).  On remand from the Supreme Court for
reconsideration in light of Smith v. Robbins, 528 U.S. 259 (2000), the Ninth Circuit affirmed the
district court’s grant of relief in this non-capital case from California.  Describing the analysis
prescribed by §2254(d), the court observed that “when examining a claim that the state court has
unreasonably applied federal law, our first task is to determine whether the state court erred in its
analysis of controlling federal law. . . . Then, we assess whether the error was caused by an
unreasonable application of controlling federal law under 28 U.S.C. § 2254(d).” 223 F.3d at 980
(citing Tran v. Lindsey 212 F.3d 1143, 1155 (9th Cir.2000)).  After identifying and applying the
Strickland standard for ineffectiveness, the court concluded that both trial and appellate counsel had
been ineffective – trial counsel for being “absent from every single important court proceeding
except the hearing on [petitioner’s] change of plea,” and appellate counsel for failing to spot and
raise obviously non-frivolous issues.  223 F.3d at 980.

Having determined that petitioner received ineffective assistance of counsel, the court turned
to “whether the state court’s decision was objectively unreasonable” so as to entitle him to federal
habeas relief.  Noting the absence of a reasoned state court decision to be evaluated under §2254(d),
the court described its approach as follows:

Our examination of the state court’s decision is impeded in this case because no
rationale for its conclusion was supplied. Thus, we cannot perform our evaluation
under the models suggested by Justice O’Connor in Williams: a state court correctly
identifying governing legal rules, but applying it unreasonably to a factual situation;
or a state court unreasonably extending “a legal principle to a new context where
it should not apply.” [citation omitted]. When a state court does not furnish a basis
for its reasoning, we have no basis other than the record for knowing whether the
state court correctly identified the governing legal principle or was extending the
principle into a new context. The conclusion inherent in [respondent’s] argument
is that state court judgments can be insulated from habeas review in federal courts
simply by failing to provide any reasoned explanation for the disposition. We reject
this argument now, just as we did in Delgado I.
* * *
Williams, which was decided after Delgado I, does not address directly the analysis
to be used when federal courts are presented with a state court decision that is
unaccompanied by any ratio decidendi. However, although we cannot undertake our
review by analyzing the basis for the state court’s decision, we can view it through
the “objectively reasonable” lens ground by Williams. The resulting analytical
process result is consistent with our interpretation in Delgado I. Federal habeas
review is not de novo when the state court does not supply reasoning for its
decision, but an independent review of the record is required to determine whether
the state court clearly erred in its application of controlling federal law. See Tran,
212 F.3d at 1153. Only by that examination may we determine whether the state
court's decision was objectively reasonable. * * * Applying this analysis to the
instant case, there is no question that the state court clearly erred in its legal
analysis. The record before us, the same record before the California Court of
Appeal and the California Supreme Court, reveals a total failure of the legal system
to provide even a modicum of acceptable representation to Delgado. In short, this
is not a “close” or “difficult” case in any way and we can be left with little but a
“definite and firm conviction that an error has been committed.” Tran, 212 F.3d at
1153.

223 F.3d at 981-982.
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16) Herrera v. LeMaster, 225 F.3d 1176, 1178-1179 (10th Cir. 2000).  In footnote 2, the court rejected
the reasoning of Carlson v. Ferguson, 9 F.Supp.2d 654 (S.D.W.Va. 1998), which found Stone v.
Powell inapplicable to habeas proceedings under the AEDPA, explaining that  it was “not persuaded
. . . that by enacting AEDPA Congress intended to expand in any way a habeas petitioner’s right to
overturn a state court decision.”  Nevertheless, the court found that because the New Mexico
Supreme Court “failed to apply the Chapman standard in assessing the harmlessness of the Fourth
Amendment violation it found [in petitioner’s case], . . . petitioner did not receive full and fair
consideration of his claim,” and is therefore entitled to federal review.  Although the court “agree[d]
with petitioner that the [state court’s] failure to apply Chapman resulted in an opinion contrary to
clearly established Supreme Court precedent,” it did not grant relief, but instead remanded to the
district court for further consideration.  The remand was appropriate, the court reasoned, because
“the district court erred in giving a presumption of correctness to the state court’s harmless error
analysis and in further assessing that analysis without a review of the state court record. . .” 
Commenting on the first of these errors by the district court, the court of appeals observed that,
under Williams v. Taylor, “AEDPA does not require us to apply a presumption of correctness to a
question of law or to an ultimate mixed question of law and fact.”  As to the second error, the court
noted that, “[a]lthough AEDPA has increased the deference federal habeas courts extend to state
court’s [sic] legal determinations, there is no indication that AEDPA has altered the requirement that
a federal habeas court review the state court record before making a harmless error determination.” 

17) Vincent v. Seabold, 226 F.3d 681, 689 (6th Cir. 2000), cert. denied, 532 U.S. 1063 (2001). 
Granting habeas relief for the second time in this Kentucky murder case, the Sixth Circuit held that
the state trial court violated petitioner’s Confrontation Clause rights by permitting a detective to
testify to post-arrest, custodial hearsay statements by petitioner’s former co-defendant, who refused
to testify at petitioner’s retrial.  Disagreeing with the state courts and the district court that the
codefendant’s statements were against his penal interest, the court explained that “[a]ll of these
statements attempt to distance [the codefendant] from the murder and minimize his participation in
the crime.”  “Finding otherwise,” the court continued, “was ‘contrary to the clearly established
federal law set forth in Williamson [v. United States, 512 U.S. 594 (1994),] in that the trial court,
faced with facts materially indistinguishable from those in Williamson, reached a conclusion
opposite to that reached by Williamson; we think it also was an ‘unreasonable application’ of the
governing legal standard established in Williamson.”  The court went on to find that this error, in
combination with another error which occurred at trial, was not harmless.

18) Mask v. McGinnis, 233 F.3d 132, 140 (2nd Cir. 2000), cert. denied, 534 U.S. 943 (2001).  The
Second Circuit affirmed the grant of habeas relief in this New York robbery case, finding trial
counsel ineffective for failing to recognize and bring to the prosecutor’s attention the fact that,
contrary to the prosecutor’s expressed belief during plea negotiations, petitioner was not subject to
the stringent sentencing requirements for violent persistent felons under New York law.  The court
found that, had the prosecutor known of petitioner’s true sentencing status, she would have offered
a considerably more attractive plea bargain, which petitioner would have been reasonably likely to
have accepted.  Analyzing petitioner’s claim under §2254(d), the court determined that the state
court’s requirement that petitioner show “that but for the error . . . he would have been offered and
would have accepted a more advantageous bargain” constituted an “unreasonable application of
clearly established federal law.”  Specifically, the Second Circuit found the state court’s “insistence
on certainty” inconsistent with the less demanding standards for evaluating ineffective assistance
of counsel claims prescribed by Strickland v. Washington and Hill v. Lockhart. 
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19) Doan v. Brigano, 237 F.3d 722, 733 (6th Cir. 2001).  The Sixth Circuit rejected the state’s
contention that the state court’s denial of petitioner’s jury misconduct claim based on Ohio Evid. R.
606(B) constituted an adequate and independent state ground barring federal review.  The court held
that the state court’s application of the Ohio evidence rule – which differs from Federal Rule 606(b)
by requiring that testimony about a jury’s consideration of extraneous information be verified by a
source external to the jury – was “‘contrary to’ clearly established Supreme Court precedent.  The
court explained:  “Ohio Rule 606(B), by refusing to allow consideration of evidence of the improper
juror experiment in this case, fails to protect adequately [petitioner’s] constitutional right to a fair
trial.  The state court’s use of this rule to decide [petitioner’s] constitutional claim is ‘contrary to’
clearly established Supreme Court precedent recognizing the fundamental importance of this right.’” 
Turning to the question of prejudice, however, the court found that although the jury’s exposure to
one juror’s report of her unauthorized experiment was constitutional error, that error was harmless. 

20) Depetris v. Kuykendall, 239 F.3d 1057, 1062-1063 (9th Cir. 2001).  The panel majority granted
relief in this non-capital California abusive-spouse-murder case.  The court held that the state trial
court’s exclusion of evidence relating to the victim’s journal, which contained entries supporting
petitioner’s imperfect self-defense theory, “violated petitioner’s clearly established constitutional
right to due process of law – the right to present a valid defense . . .”  In reaching its conclusion, the
court looked first to “whether the erroneous exclusion was contrary to or an unreasonable application
of clearly established Federal law . . ., and if so, whether the error was also ‘objectively
unreasonable.’” “If the error was ‘objectively unreasonable,’” the court continued, “we then inquire
whether it had a substantial and injurious effect on the jury’s verdict.” See also Depetris v.
Kuykendall, 2002 WL 406312 (N.D. Cal. Apr. 6, 2001) (opinion on remand)

21) Newman v. Hopkins, 247 F.3d 848, 852-853 (8th Cir. 2001), cert. denied, 536 U.S. 915 (2002). 
After the Supreme Court granted the state’s petition for certiorari, vacated the panel’s decision
granting habeas relief, and remanded for further consideration in light of (Terry) Williams v. Taylor,
the Eighth Circuit panel adhered to its view that petitioner was entitled to relief on his claim that the
Nebraska courts’ categorical refusal to permit him to present voice exemplar evidence to establish
that he does not speak with an Hispanic accent violated his right to present a defense.  On remand,
the Eighth Circuit held that while §2254(d)’s “contrary to” clause is not implicated “[b]ecause the
Supreme Court has not considered . . . whether a defendant has a right to present a voice exemplar
in his own defense,” “Nebraska’s adoption of a per se exclusion of voice exemplars constitutes an
unreasonable application of clearly established federal law.”  The federal law to which the court
referred is the “right to present favorable evidence to a jury,” as contained in Pennsylvania v.
Ritchie, 480 U.S. 39, 56 (1987); Delaware v. Van Arsdall, 475 U.S. 673 (1986); Davis v. Alaska, 415
U.S. 308 (1974); Rock v. Arkansas, 483 U.S. 44, 62 (1987); Washington v. Texas, 388 U.S. 14, 23
(1967); and Chambers v. Mississippi, 410 U.S. 284, 302 (1973).  After surveying these decisions,
the court concluded that “Nebraska’s per se rule bars not only unreliable evidence but also evidence
that may, in individual cases, be reliable,” and that because “[t]he decisions of the Supreme Court
clearly establish that such a per se rule is unconstitutional . . .[,] the Nebraska court’s per se
exclusion of voice exemplar evidence is an unreasonable application of clearly established federal
law.”

22) Gonzales v. McKune, 247 F.3d 1066, 1077-1078 (10th Cir. 2001).  In this non-capital Kansas
rape/murder case, the Tenth Circuit indicated that its reading of §2254(d) – including the perceived
requirement that a state court decision must be “clearly erroneous” to warrant habeas relief – made
the difference in its decision to deny relief.  The court found that trial counsel’s performance was

§2254(d) -- C.T. / U.A. Cases  1119 -- CTA



deficient when he failed to prevent admission of an objectionable letter written by petitioner’s one
time cell mate in which the cell mate claimed petitioner confessed, and described the crimes in
graphic detail.  Explaining its decision to deny relief, the court stated:

Were we to address this de novo, we would be inclined to conclude it is prejudicial
because of the uniquely important impact of confessions. But just because we
believe the state court’s decision was wrong does not mean it was clearly erroneous.
The evidence of guilt was very strong, and we cannot say it is clearly erroneous for
the Kansas court to conclude that the admission of the confession did not cast doubt
on the reliability of the process or that the outcome probably would have been
different.

23) Lainfiesta v. Artuz, 253 F.3d 151, 156 (2nd Cir. 2001), cert. denied sub nom. Lainfiesta v.
Greinder, 535 U.S. 1019 (2002).  In this New York murder case, the Second Circuit found that the
state appellate court’s decision upholding the trial court’s arbitrary requirement that only one of
petitioner’s two retained counsel conduct the examination of witnesses “amounted to an
unreasonable application of clearly established federal law.”  Observing that this conclusion “does
not suffice to decide the case,” however, the court proceeded to analyze the error for harmlessness. 

24) Romine v. Head, 253 F.3d 1349, 1363-1365 (11th Cir. 2001), cert. denied, 535 U.S. 1011 (2002). 
In the course of granting relief on petitioner’s improper closing argument claim in this twenty-year-
old Georgia capital case, the Eleventh Circuit addressed the problems associated with attempting to
apply §2254(d) to a state court decision summarily denying relief.  In this case, the Georgia Supreme
Court’s rejection of petitioner’s claim consisted of the following:  “Having examined the state’s
[closing] argument in its entirety, we conclude that nowhere did the prosecutor seriously overstep
his bounds.  We find no reversible error. [string cite to five state court decisions].”  After reciting
the language of §2254(d), the court noted that the state court’s rejection of petitioner’s claim could
not have been “contrary to” Supreme Court precedent for failing to reach the same result as the
Supreme Court had on an identical set of facts, because the Supreme Court has never decided a case
with facts like petitioner’s. The court went on to explain, and hold, as follows: 

There are, however, problems for the judgment on the second prong of the “contrary
to” test, which requires that we determine whether the Georgia Supreme Court
applied a rule that contradicts the governing law set down in United States Supreme
Court decisions. [Williams v. Taylor, 529 U.S. at 406]  To begin with, it is far from
clear what, if any, rule of federal law the Georgia Supreme Court applied.  Its entire
three-sentence discussion of the issue simply finds “no reversible error” based upon
the bare conclusion that “nowhere did the prosecutor seriously overstep his
bounds.” [citation omitted]  A string cite to five state court decisions are all the
authority that is given. Id.  To top things off, the State’s brief tells us that “it is
difficult to fault the state appellate court for not applying federal law in its
decision,” which clearly seems to concede that the Georgia Supreme Court did not
apply federal law. [footnote omitted]

Given all these factors, especially the State’s concession, we have grave
doubt that the Georgia Supreme Court applied federal law at all, let alone the
governing law set down in Supreme Court decisions.  Failure to apply that
governing law (or the same rule in state law) is tantamount to applying a rule that
contradicts governing law, for these purposes.  And under Williams that means the
federal habeas court “will be unconstrained by §2254(d)(1) because the state-court
decision falls within that provision’s ‘contrary to’ clause.”  529 U.S. at 405-06 . .
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.  In other words, when there is grave doubt about whether the state court applied
the correct rule of governing federal law, § 2254(d)(1) does not apply.  That is what
we have here, so we proceed to decide the issue de novo, as the district court did.

25) Wanatee v. Ault, 259 F.3d 700, 703 (8th Cir. 2001).  Affirming the district court’s grant of relief
on the ground that trial counsel provided ineffective assistance in failing to properly advise petitioner
during plea negotiations, the Eighth Circuit first determined that the state appellate court’s rejection
of petitioner’s claim on the theory that he could not show prejudice because he ultimately received
a fair trial constituted an “unreasonable application of Strickland’s prejudice prong.”  This was so,
the court explained, because the correct prejudice inquiry in these circumstances must focus on the
effect of counsel’s performance on the “‘outcome of the plea process.’” (citation omitted) (emphasis
by court).  “Having concluded that §2254(d) presents no barrier to [petitioner]’s . . . claim,” the court
turned to the merits, and quickly concluded that the district court’s findings of deficient performance
and prejudice were correct.

26) Magana v. Hofbauer, 263 F.3d 542 (6th Cir. 2001).  The Sixth Circuit reversed the district court’s
denial of relief on petitioner’s claim that trial counsel had been ineffective in advising him to reject
a plea offer pursuant to which he would plead guilty to one drug count and receive a ten year
sentence, and the prosecution would drop the second drug count.  After finding that counsel’s advice
“certainly fell below an objective standard of reasonableness under prevailing professional norms,”
the Sixth Circuit observed that “this case hinges . . . on whether the [state court]’s conclusion that
[petitioner] could not prove prejudice was contrary to or an unreasonable application of clearly
established Supreme Court precedent.”  263 F.3d at 549-550.  The court answered this question in
the affirmative, explaining as follows:

When we compare the Michigan Court of Appeals’s legal formulation of a claim of
ineffective assistance of counsel at the plea bargaining stage with that of the United
States Supreme Court, it is clear that the Michigan Court of Appeals’s standard
placed too great a burden of proof on the defendant to show prejudice: under that
state court’s definition, a defendant must demonstrate, not just a “reasonable
probability,” but an absolute certainty that the outcome of the proceedings would
be different.

263 F.3d at 550.
Having concluded that the state court’s decision was “contrary to clearly established

Supreme Court precedent,” the court turned to (Terry) Williams v. Taylor for guidance on how to
proceed.  The court explained:

Two of the separate opinions in [Williams] which determined that the state court
had erred by holding the petitioner to an erroneous legal burden under the Court’s
relevant precedents then engaged in a de novo review of the petitioner’s claim under
the controlling law. See Williams, 529 U.S. at 396- 98 (Stevens, J.) (majority
opinion) (analyzing de novo how counsel’s errors at sentencing prejudiced
petitioner); id. at 413-14 (O'Connor, J.) (concurring opinion) (engaging in de novo
review after noting that it was “impossible to determine” to what extent state
supreme court’s erroneous view of the law colored its finding that petitioner
suffered no prejudice). In accordance with the Supreme Court’s course of action,
we will, therefore, engage in a de novo review of [petitioner]’s claim of ineffective
assistance of counsel.

263 F.3d at 551.  After engaging in a “careful review of the [state court] evidentiary hearing
transcript and the state trial court’s decision,” the court found that petitioner had “adequately
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demonstrated that there was a reasonable probability that, but for his counsel’s erroneous advice .
. . he would have accepted the state’s plea offer.” 263 F.3d 551.  The court therefore  granted relief.

27) Fisher v. Roe, 263 F.3d 906, 914 (9th Cir. 2001).  In the course of affirming the district court’s
grant of relief on petitioners’ claim that they were denied due process when the jury received a
readback of important testimony without notice to the defense, and without the participation of the
trial judge, the Ninth Circuit addressed the role of §2254(d) in light of the state court’s postcard
denial, stating as follows:

[W]hile we are not required to defer to a state court’s decision when that court gives
us nothing to defer to, we must still focus primarily on Supreme Court cases in
deciding whether the state court’s resolution of the case constituted an unreasonable
application of clearly established federal law.

In the ensuing discussion, the court made no reference to the fact that the state court’s decision was
made without benefit of the evidentiary record developed in federal habeas proceedings, nor to why
§2254(d) should apply given the substantial differences in the “merits” of the claims presented to
the state and federal courts as a result of that factual development.  Nevertheless, after a review of
the substance of petitioners’ claims, the court held that, “[i]n light of the unique facts of this case,
Supreme Court cases, and our own precedent, we conclude under AEDPA that the California
Supreme Court’s denial of the petitions was an unreasonable application of clearly established
federal constitutional law.”

28) DiLosa v. Cain, 279 F.3d 259, 264 (5th Cir. 2002).  Affirming the district court’s grant of relief on
petitioner’s Brady claim, the Fifth Circuit found the state court’s denial of relief both contrary to,
and an unreasonable application of, Brady and its progeny.  First, the court found “the state court’s
evaluation of the existing inculpatory evidence in light of the excluded, and potentially exculpatory,
evidence” to be contrary to Kyles v. Whitley in that it “incorrectly assum[ed] that sufficiency of
evidence is relevant for Brady analysis.”  Second, the court found that the state court’s “ultimate
legal conclusion cannot be reconciled with Brady and Kyles” in light of the evidence withheld by
the prosecution team.  The court concluded by expressing its view that the withheld evidence
“leave[s] us with a definite conviction that the inclusion of the evidence withheld from [petitioner]
reasonably could undermine the confidence of any reasonable jurist in the conviction.”  

29) Fernandez v. Roe, 286 F.3d 1073, 1076-1078 (9th Cir. 2002), cert. denied, 537 U.S. 1000 (2002).
Before vacating the district court’s denial of relief and remanding for an evidentiary hearing on
petitioner’s Batson claim, the Ninth Circuit recognized that §2254(d) would not apply to petitioner’s
claim because the state courts had applied People v. Wheeler, 22 Cal.3d 258 (1978), which carries
a burden of proof inconsistent with Batson.  The court explained that, “where the trial court has
applied the wrong legal standard, AEDPA’s rule of deference does not apply. Under these
circumstances, we review de novo the question whether a defendant made a prima facie showing of
a Batson violation.” 2002 WL 519491 at *2;  see also 2002 WL 519491 at *3 (“Because the
California state courts applied an incorrect legal standard, contrary to federal law as pronounced in
Batson, we review petitioner’s Batson claims de novo”).

30) Calvert v. Wilson, 288 F.3d 823, 832 (6th Cir. 2002).  The Sixth Circuit reversed the district court’s
denial of relief in this non-capital Ohio murder case, finding that the state trial court violated the
Confrontation Clause by allowing the admission of an audiotaped confession of petitioner’s
codefendant over defense objection.  After noting that the state appellate court rejected petitioner’s
claim “in a brief opinion,” and that “[c]onspicuously absent from the [state appellate] court’s opinion
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was discussion and/or analysis of federal law, most notably the Lee v. Illinois[, 476 U.S. 530 (1986),]
decision,” the court went on to identify the similarities between petitioner’s case and Lee:

Like the accomplice’s statement in Lee, [petitioner’s codefendant]’s statement was
the product of in-custody interrogation for his involvement in, and knowledge of,
serious crimes.  Like the accomplice in Lee, [petitioner’s codefendant] made his
statements under the supervision of governmental authorities, in response to police
officers’ leading questions, which were asked without any contemporaneous cross-
examination by adverse parties.
From there, the court had “no trouble” finding that petitioner’s Confrontation Clause rights

had been violated, and “no trouble in concluding that the Ohio courts acted ‘contrary to’ clearly
established Supreme Court precedent when they determined that the admission of [petitioner’s
codefendant]’s statement did not violate the Confrontation Clause.”  In connection with this
conclusion, the court also rejected the state’s argument that “the relevant law did not become clear
until 1999, when . . . the Supreme Court decided Lilly [v. Virginia],” explaining that, “[a]t the time
of [petitioner]’s trial, federal constitutional law, as clearly established . . . in such cases as Lee v.
Illinois and Idaho v. Wright, mandated the exclusion of [the] tape-recorded confession as evidence
against [petitioner].  The Ohio courts’ decisions to the contrary constituted error under the
Confrontation Clause.”  After acknowledging petitioner’s argument that harmless error analysis
should not be applied because of the state’s failure to adequately raise the issue, the court went on
to find that the error in this case was not harmless. 

31) Stapleton v. Wolfe, 288 F.3d 863, 868 (6th Cir. 2002).  In this Ohio burglary case, the Sixth Circuit
granted relief on petitioner’s Confrontation Clause claim, finding that the trial court erred in
admitting audiotaped custodial statements by petitioner’s codefendant, and that the error was not
harmless.  Despite finding that the state appellate court addressed petitioner’s claim only as a state
law issue, and therefore “did not consider whether . . . admission [of the statements] violated the
Confrontation Clause . . .,” the Sixth Circuit applied §2254(d), explaining that it was assessing the
state court’s conclusion that the state law error it had found was harmless.  From there, the Sixth
Circuit concluded that the state court’s finding of harmlessness was “contrary to” Arizona v.
Fulminante.  The court explained:

That Fulminante involved multiple confessions and [petitioner]’s case involved
multiple accomplice statements does not materially distinguish his case from
Fulminante. In finding [the codefendant]’s taped statements cumulative the Ohio
Court of Appeals confronted a set of facts materially indistinguishable from those
in Fulminante, but nevertheless arrived at a result different from the precedent
established in Fulminante. Therefore, the Ohio Court of Appeals reached a decision
contrary to clearly established federal law.

32) Greene v. Lambert, 288 F.3d 1081, 1088-1089, 1091-1093 (9th Cir. 2002).  Affirming the district
court’s grant of relief, the Ninth Circuit panel majority described the state court’s error as follows: 
“After recognizing the validity of DID [(Dissociative Identity Disorder)] as a diagnosis, and after
giving no justification [for excluding evidence of petitioner’s DID] pertaining to non-expert
witnesses, it was an unreasonable application of Washington [v. Texas]and Rock [v. Arkansas] for
the Washington Supreme Court to uphold the state trial court’s broad prohibition of DID evidence
to exclude the testimony of the victim and the criminal defendant.”

33) Ouber v. Guarino, 293 F.3d 19 (1st Cir. 2002).  The First Circuit affirmed the district court’s grant
of relief in this post-AEDPA Massachusetts drug trafficking case, finding trial counsel ineffective
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for repeatedly promising during opening statements that petitioner would testify in her own defense,
then failing to deliver on those promises during trial.  Petitioner had previously been tried twice for
the same offense;  she testified at both earlier trials, and each proceeding ended with a hung jury. 

After identifying Strickland v. Washington as supplying the governing rule, but before
discussing petitioner’s claim, the court observed with respect to §2254(d)(1) that, “[b]ecause the
Supreme Court has yet to adopt more particularized guidelines for ineffectiveness of counsel claims,
it is helpful to examine precedents from lower federal courts to determine how the general standard
applies to a particular set of facts.”  293 F.3d at 26.  Later, prior to its discussion of Strickland
prejudice, the court stated that §2254(d)(1)’s “unreasonable application” clause “focuses on the state
court’s ultimate conclusion rather than on the strength of the court’s announced rationale.”  293 F.3d
at 34.  See also id. (“In other words, the hallmark of a reasonable determination is the result reached
by the state court, not the ratiocination leading to that result”).

On the merits, the court found trial counsel’s decision not to call petitioner to testify to be
“an error in professional judgment,” 293 F.3d at 24, and went on to conclude that the state court’s
decision to the contrary was an unreasonable application of Strickland.  The court emphasized that,
during opening statements, counsel “did not hedge his bets, but, rather, . . . he promised, over and
over, that the petitioner would testify and exhorted the jurors to draw their ultimate conclusions
based on her credibility.” 293 F.3d at 28.  The court then identified three ways in which the state
court’s approval of counsel’s actions was unreasonable:  first, while the state court relied on the
belief that petitioner was sophisticated enough to decide not to testify, the record made “clear that
she was not informed about the potential impact that the broken promises might have on the jury .
. .,” 293 F.3d at 31;  second, the state court characterized trial counsel’s approach to the question
whether petitioner should testify as “cautious[],” but the First Circuit found that characterization not
to be “borne out of any plausible reading of the record,” and therefore “unreasonable,” 293 F.3d at
31; and third, while the state court theorized that trial counsel’s decision was justifiable as a reaction
to the “barbed cross-examination” to which another defense witness was subjected, the First Circuit
found this rationale unable to “withstand scrutiny” since “counsel reversed course before [the other
witness] testified,” 293 F.3d at 31.

 Turning to the question of prejudice, the court began by noting that “[i]n a borderline case”
– such as this one – “even a relatively small error is likely to tilt the decisional scales,” and went on
to conclude that “[b]ecause the error [in this case] was egregious,” petitioner was prejudiced.  293
F.3d at 34.  Examining the state court’s decision with respect to prejudice under §2254(d), the court
again found three instances of unreasonableness:  first, while the state court viewed counsel’s
opening statement promises as “not ‘dramatic’ or ‘memorable,’” the First Circuit found that they
were actually “the crowning element of the lawyer’s opening statement and could not have failed
to make an impression on the jury,” 293 F.3d at 34;  second, while the state court used the fact that
the jury initially deadlocked before later finding petitioner guilty as evidence that it had not been
“immediately overborne by the detrimental effect of the broken promises,” the First Circuit found
that the same facts “necessarily underscore[] the closeness of the case (and, therefore, the gravity
of any error),” 293 F.3d at 35; and third, the First Circuit found that the state court’s view of
petitioner’s defense as “intrinsically weak” was “belied by the record,” including the fact that two
previous juries failed to reach a verdict, 293 F.3d at 35.

34) Avila v. Galaza, 297 F.3d 911, 918 (9th Cir. 2002), cert. dismissed, 538 U.S. 919 (2003).  The
Ninth Circuit granted relief in this post-AEDPA California attempted murder case, finding trial
counsel ineffective for failing to investigate and present available evidence establishing that
petitioner was innocent.  Prior to discussing the merits of petitioner’s claim, the court determined
that §2254(d) would not bar relief in this case because the state court’s denial of relief was, inter
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alia, “contrary to” federal law “[b]ecause the [state court] referee [who issued the last reasoned state
court decision] did not cite any law, much less controlling Supreme Court precedent, and did not
apply either prong of Strickland’s two-factor test in his analysis of [counsel]’s performance . . .” 

35) Miller v. Straub, 299 F.3d 570, 578-579 (6th Cir. 2002), cert. denied, 537 U.S. 1179 (2003).  In
these companion cases involving challenges to petitioners’ guilty pleas to first degree murder, the
court began its discussion of petitioners’ ineffective assistance of counsel claims by rejecting the
state’s “reliance on circuit court cases” as “improper.”  The court explained that “[t]he AEDPA
prohibits use of lower court decisions in determining whether the state court decision is contrary to,
or is an unreasonable application of, clearly established federal law.”

36) Sawyer v. Hofbauer, 299 F.3d 605, 611-612 (6th Cir. 2002).  In this sexual assault and kidnapping
case, a majority of the Sixth Circuit panel granted relief on petitioner’s Brady claim, finding that
“the existence of a semen stain on [the alleged victim’s] underwear from a source other than
[petitioner] would have been favorable to him.”  After noting that the Sixth Circuit has “not yet
addressed the question whether a full and fair hearing is a prerequisite to the application of
AEDPA’s more deferential standards,” the majority found that the state court’s rejection of
petitioner’s claim after misconstruing the nature of the claim constituted an unreasonable application
of Brady.  The majority explained: 

The state court’s discussion of [petitioner]’s Brady claim . . . focused on the fact
that “the trial court refused to order DNA testing of a semen stain on [the alleged
victim]’s underpants”;  it did not address the fact that the police had tested the
semen stain against [petitioner]’s blood type, obtained a negative result, and then
suppressed this evidence. [citation omitted] Yet it was the suppression of the
negative test result that gave rise to Sawyer's Brady claim, because the mere
existence of the semen stain was disclosed to defense counsel before trial. We
conclude that the Michigan courts’ inapposite analysis – indeed, its complete failure
even to identify the evidence that was suppressed – was an unreasonable application
of Brady and therefore reverse the district court’s denial of habeas relief on this
claim.

37) Rashad v. Walsh, 300 F.3d 27 (1st Cir. 2002), cert. denied, 537 U.S. 1236 (2003).  In the course
of reversing the district court’s grant of relief on petitioner’s speedy trial claim in this Massachusetts
rape case, the First Circuit stated with regard to §2254(d) that, “[i]n this tamisage, it is the strength
of the state court’s ultimate conclusion, rather than its announced rationale, that must be evaluated.”
300 F.3d at 35.  The court repeated this view at least twice in subsequent parts of the opinion, stating
that, “[i]n all events, the AEDPA requires that a federal habeas court evaluate the state court’s
ultimate conclusion, not its announced rationale,” and giving the following explanation for its
approval of the state court’s decision denying relief:

In answering th[e] question [whether the state court’s application of Barker v.
Wingo was reasonable], the AEDPA requires that we cede substantial deference to
the state court’s legal and factual conclusions. . . . This deference is heightened in
a Barker-type case, because constructing a balance among the four factors “is more
judicial art than science.”  ¶  As the district court observed, the [state court’s]
opinion is not very comprehensive. We find it disconcerting that the opinion did not
discuss explicitly the consideration most favorable to the petitioner . . .. It is not our
function, however, to grade a state court opinion as if it were a law school
examination. Rather, we review the state court’s ultimate findings and conclusions
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to ascertain whether they constitute an unreasonable application of clearly
established Supreme Court precedent.

300 F.3d at 45 (internal citations omitted). 

38) McCambridge v. Hall, 303 F.3d 24, 35-36 (1st Cir. 2002) (en banc).  Analyzing petitioner’s Brady
claim under §2254(d), the en banc First Circuit determined that the state court’s decision was not
“contrary to” federal law since “the state court applied the proper rule of law by asking if the
defendant was prejudiced” – notwithstanding that the state court applied a different standard (albeit
a more defendant-friendly one) than is prescribed by the Supreme Court’s Brady cases.  

39) Hoon v. Ault, 313 F.3d 1058, 1061 (8th Cir. 2002).  A majority of the Eighth Circuit panel reversed
the district court’s grant of relief on petitioner’s ineffective assistance of counsel claim in this Iowa
robbery case.  After noting that the “Iowa Court of Appeals did not engage in a lengthy discussion
of its prejudice analysis in its opinion,” the majority went on to “presum[e] . . . that the [state court]
based its finding of no prejudice upon a correct application of the Strickland standard.”  From there,
the majority concluded that the district court failed to “give the state court’s ruling proper
deference,” and appeared instead “to have granted the petition based only on a difference ‘in its
opinion of . . . probable effect on the outcome.’”

40) Catalan v. Cockrell, 315 F.3d 491, 493 n.3 (5th Cir. 2002).  Affirming the district court’s grant of
relief on petitioner’s ineffective assistance of counsel claim in this Texas aggravated assault case,
the Fifth Circuit noted that the state court denied relief without a written opinion, but nevertheless
“[a]ssum[ed] that the Texas court applied Strickland” even though it could “[]not be sure” the state
court had done so. 

41) Bradley v. Duncan, 315 F.3d 1091 (9th Cir. 2002), cert. denied, 540 U.S. 963 (2003).  Affirming
the grant of relief in this California drug case, the majority began by finding that the state appellate
court’s conclusion that petitioner had not been entitled to an entrapment instruction under state law
constituted an “unreasonable determination of the facts in light of the evidence presented.” 315 F.3d
at 1096.  As to petitioner’s due process claim, the majority found that by refusing to give an
entrapment instruction, the trial court “deprived Bradley of his only defense,” and, “[a]ccordingly,
due process was violated.”  315 F.3d at 1099. After concluding that the error had not been harmless,
see 315 F.3d at 1100, the majority examined whether §2254(d) prevented the grant of the writ,
pointing out that “it is the due process violation, not the state law error, that triggers our habeas
relief.”  315 F.3d at 1100.  After noting that “the California Court of Appeal did not address
Bradley’s due process claim,” but without explaining why, in light of that fact, it was applying
§2254(d), the majority concluded that “the record is clear that the California Court of Appeal’s
decision was an ‘objectively unreasonable’ application of federal law.”  315 F.3d at 1100.  This was
so, the majority explained, because the state appellate court “failed to recognize Bradley’s right to
present a complete and meaningful defense,” “failed to consider the facts relevant to the due process
prejudice prong,” and “failed to explain why the second judge could [in refusing to give the
entrapment instruction] unilaterally ignore the first trial judge’s findings of fact and conclusion of
law regarding the entrapment instructions and not compose even a single sentence to explain away
the law of the case doctrine.”  315 F.3d at 1100. 

42) Hawkins v. Alabama, 318 F.3d 1302, 1306-1309 (11th Cir. 2003).  The Eleventh Circuit vacated
the district court’s grant of relief on petitioner’s Oregon v. Kennedy claim (defense motion for
mistrial occasioned by prosecutorial misconduct) in this Alabama drug case, disagreeing with the
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district court’s conclusion that the state courts unreasonably failed to extend Kennedy to the
circumstances of this case.  Analyzing petitioner’s claim – which was based on the prosecutor’s
secret manipulation of evidence provided to the jury during deliberations – the court found that
“[g]oading conduct is a material fact treated by the Supreme Court as necessary for the Kennedy
rule.” “Unlike Kennedy, this case involved hidden misconduct. The prosecutor’s conduct was
concealed [and] was intended to obtain a conviction, not to push the defendant into moving for a
mistrial before verdict.”  Thus, the “prosecutor’s misconduct in this case is materially different from
that described in Kennedy and is not – to say the least – clearly covered by the Kennedy rule.”  The
court further rejected petitioner’s contention that the rule of Kennedy should be extended in light of
several decisions by other federal courts of appeals, explaining that “[t]he decisions of other federal
circuit courts . . . are helpful to the AEDPA inquiry only to the extent that the decisions demonstrate
that the Supreme Court’s pre-existing, clearly established law compelled the circuit courts (and by
implication would compel a state court) to decide in a definite way the case before them.” Because
“[t]he Supreme Court has never decided or even hinted that the Kennedy rule applies to the kind of
prosecutorial misconduct underlying the present case,” the court concluded, the district court’s
decision granting relief was due to be vacated.   

43) Eze v. Senkowski, 321 F.3d 110, 122-124 (2nd Cir. 2003).  The Second Circuit held that the state
court’s rejection of petitioner’s ineffective assistance of counsel claim was not rendered “contrary
to” Strickland by the variance between the state law standard applied by the state court and the
Strickland test, even though the state courts have themselves acknowledged that the standards are
“somewhat different.”  In reaching this conclusion, the Second Circuit relied upon the fact that other
panels have previously rejected the same argument:  “Eze does not, and cannot, distinguish Lindstadt
[v. Keane, 239 F.3d 191 (2nd Cir.2001),] and Loliscio [v. Goord, 263 F.3d 178 (2nd Cir.2001)], but
instead seems to speculate that those panels never seriously considered the question because there
is no indication that the parties in those cases engaged in any adversarial testing of the issue. The
fact remains, however, that both Lindstadt and Loliscio, which we are bound to follow, held that the
Baldi test is not contrary to the Strickland test for purposes of § 2254(d)(1).” 

44) Hart v. Attorney General for the State of Florida, 323 F.3d 884, 892 (11th Cir. 2003), cert. denied
sub nom. Crist v. Hart, 540 U.S. 1069 (2003).  A majority of the Eleventh Circuit panel granted
relief in this non-capital armed robbery and murder case, finding that the state courts’ rejection of
petitioner’s arguments for the suppression of his confession was contrary to clearly established
federal law, and that, under the totality of the circumstances, petitioner, who was seventeen years
old at the times of the crime and interrogation, did not knowingly, voluntarily and intelligently waive
his right to counsel.  Before addressing the merits, the majority found that the state courts restricted
their analysis to whether or not petitioner made an unequivocal request for counsel, and in so doing
bypassed petitioner’s real contention:  that his “waiver was not voluntary, knowing, and intelligent
because [the interrogator] misled him as to the nature of the rights he was waiving.”  The majority
explained:

By only applying Davis [v. United States, 512 U.S. 452 (1994),] when the
circumstances also required the state courts to apply Moran ‘s totality of the
circumstances inquiry to the issue of whether the waiver was voluntary, they failed
to identify the “correct legal rule,” and their decisions were thus contrary to clearly
established law, as determined by the Supreme Court.

(referring to Moran v. Burbine, 475 U.S. 412 (1986)).  See also n.16 (“We believe that in areas of
the law, such as voluntariness of confessions, in which general principles announced by the Supreme
Court will out of necessity be applied to varying factual situations on a case by case basis, it is
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acceptable to derive clearly established federal law from these general principles rather than waiting
for bright line rules”).

45) Washington v. Crosby, 324 F.3d 1263, 1265 (11th Cir.), cert. denied, 540 U.S. 965 (2003).  With
little discussion, the Eleventh Circuit reversed the district court’s grant of relief on petitioner’s
Confrontation Clause claim in this Florida drug case, stating as follows with regard to §2254(d)(1)’s
“clearly established federal law” and “contrary to” clauses:  “Washington does not cite any Supreme
Court precedent that has held that playing the audio portion of a videotape, without an opportunity
to cross-examine the speaker, violates a defendant’s Confrontation Clause rights. Thus, we conclude
that the Florida state court’s decision cannot be ‘contrary to’ clearly established federal law as
determined by the Supreme Court.”

46) Parker v. Secretary for the Dept. of Corrections, 331 F.3d 764 (11th Cir. 2003), cert. denied sub
nom. Parker v. Crosby, 540 U.S. 1222 (2004).  In the course of affirming the denial of relief in this
Florida capital case, the Eleventh Circuit rejected petitioner’s argument that the state court’s
decision was “contrary to” federal law in that it stated the Strickland prejudice standard as requiring
petitioner to show that “‘the result of the proceedings would have been different absent the deficient
performance.’”  331 F.3d at 783.  The Eleventh Circuit concluded that, “[d]espite the imprecise
language used by the Florida Supreme Court, we conclude the court understood and applied the
correct prejudice standard from Strickland. This deferential approach is consistent with our view that
if a state court denies a prisoner’s claim without any reasoning at all, it is still entitled to AEDPA
deference.”  331 F.3d at 786.

47) Hill v. Hofbauer, 337 F.3d 706 (6th Cir. 2003).  The Sixth Circuit upheld the district court’s grant
of relief in this Michigan murder and armed robbery case, finding that the state appellate court’s
rejection of petitioner’s Confrontation Clause challenge to the admission of his non-testifying co-
defendant’s statement was both contrary to and an unreasonable application of federal law.  In
reaching this conclusion, the court was not persuaded by the state’s contention that the district court
erred in relying on Lilly v. Virginia, 527 U.S. 116 (1999), because that case was not decided until
a year after petitioner’s conviction  was affirmed in state court.  The Sixth Circuit explained that
“[a]lthough the decision in Lilly drove the district court’s opinion, the court nonetheless cited the
earlier Supreme Court cases of Lee [v. Illinois, 476 U.S. 530 (1986)], and Bruton v. United States,
391 U.S. 123 (1968), to stand for the same proposition as Lilly, and to demonstrate that the principles
espoused in Lilly were previously established.” 337 F.3d at 713.  After discussing the state’s related
argument that “the Lilly rule cannot be said to have been ‘clearly established’ . . . because several
federal circuits had held . . . statements [like the one at issue here] admissible in the face of the
above-cited Supreme Court precedent,” 337 F.3d at 716, the court held as follows:  “Douglas [v.
Alabama, 380 U.S. 415 (1965)], Bruton, and Lee evidence that the Supreme Court had clearly
established the principle that a co-defendant’s custodial confessions are unreliable and not within
a “firmly rooted” hearsay exception prior to Lilly,” 337 F.3d at 717.  Because the statement admitted
against petitioner in this case was “no different than those statements held inadmissible in Douglas,
Bruton, and Lee,” the court concluded “that the trial court’s admission of [the] statement was
‘contrary to’ the law of those indistinguishable Supreme Court cases.”  337 F.3d at 717.  The court
also found that the state court’s admission of the statement was an unreasonable application of Ohio
v. Roberts, 448 U.S. 56 (1980) – “the only Supreme Court case identified by the state court of
appeals – in that the state court ‘attempted to extend the list of ‘firmly rooted’ hearsay exceptions
to include a co-defendant’s custodial confession inculpating his cohorts.”  337 F.3d at 717.
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48) Forn v. Hornung, 343 F.3d 990, 996 (9th Cir. 2003).  Before concluding that the Confrontation
Clause error was harmless under Brecht, the Ninth Circuit found the state court’s decision to admit
a non-testifying co-defendant’s statement to be “contrary to” federal law.  The court explained:

[The co-defendant’s] statement was admitted against Forn under the “against penal
interest” exception, and the facts of this case are therefore materially
indistinguishable from Lilly [v. Virginia] in this regard. Thus, the California courts’
reliance on the “against penal interest” exception in finding that the admission of
[the] statement did not violate Forn’s rights under the Confrontation Clause was
contrary to clearly established federal law.

49) Harris v. Kuhlmann, 346 F.3d 330 (2nd Cir. 2003).  The Second Circuit vacated the district court’s
grant of relief on petitioner’s Batson claim in this New York murder case, and remanded for a
reconstruction hearing on the second and third steps required by Batson.  The court began by noting
that the district court was wrong to examine the state trial court’s failure to complete the second and
third steps required by Batson under §2254(d)(1)’s “contrary to” clause, explaining that “[t]he
District Court did not identify any Supreme Court case with materially indistinguishable facts, nor
did the District Court identify any question of law that the state courts decided differently than the
Supreme Court did in Batson.”  346 F.3d at 344.  After stating further that the issues are properly
analyzed under the “unreasonable application” clause, the court noted that, “[b]ecause the [state
appellate court] did not specifically discuss the Batson issue, yet relied on a case applying Batson,
we must construe its summary holding as an affirmation that the trial court proceedings, though
conducted prior to Batson, did not violate the Supreme Court's holding in that case. Thus, in
reviewing the [state appellate court’s] decision, we must focus on the trial court’s treatment of
peremptory strikes.” 346 F.3d at 344-345.  From there, the court had no difficulty concluding that
the prosecutor’s exercise of peremptory strikes to remove all five black prospective jurors gave rise
to a prima facie case for Batson purposes.  In so doing, the court squarely rejected the state’s
contention – on which the trial court had relied to dispose of trial counsel’s objections – that the
prosecutor’s willingness to seat the first black prospective juror until he revealed a prior conviction
undermined the importance of the prosecutor’s subsequent pattern of strikes.  See 346 F.3d at 346
(“The fact that the prosecutor in this case was initially willing to accept one black juror is not
sufficient to exempt from scrutiny the prosecutor's later decisions to strike all four of the remaining
black potential jurors”).  The court went on to conclude that, “even taking into account the
prosecutor’s initial acceptance of a single black juror, it was ‘objectively unreasonable’ for the [state
appellate court] to conclude, by summarily affirming the trial court, that petitioner failed to make
out a prima facie case of discrimination under Batson in the instant case, where all five prospective
black jurors were eliminated by peremptory strike.” 346 F.3d at 346.

50) Cordova v. Baca, 346 F.3d 924 (9th Cir. 2003).  The Ninth Circuit affirmed the grant of relief on
petitioner’s claim that he was tried without counsel for misdemeanor battery.  After discussing the
California state courts’ decisions misunderstanding the difference between a defective waiver
colloquy and an invalid waiver, the Ninth Circuit stated as follows with regard to its resolution of
this case under §2254(d)(1):

The state argues vigorously that, whether or not we agree with [another California
state court decision holding that a defective Farretta waiver is subject to harmless
error analysis], its interpretation of Supreme Court case law is not unreasonable and
we must therefore accord it deference. This is not so. Federal courts owe substantial
deference to state court interpretations of federal law only under the alternative
prong of AEDPA, which asks whether the state court’s ruling amounts to an
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“unreasonable application of [ ] clearly established Federal law, as determined by
the Supreme Court.” 28 U.S.C. § 2254(d)(1). Our ruling, however, rests on the first
prong of the test, namely that the state court’s ruling is “contrary to” a long line of
Supreme Court cases – not merely Rose [v. Clark] and Penson [v. Ohio], but also
Chapman itself, . . . among others. Whether a state court’s interpretation of federal
law is contrary to Supreme Court authority – as opposed to an unreasonable
application thereof – is a question of federal law as to which we owe no deference
to the state courts.

346 F.3d at 927. 

51) Van Lynn v. Farmon, 347 F.3d 735, 740-741 (9th Cir. 2003), cert. denied sub nom. Mitchell v.
Van Lynn, 541 U.S. 1037 (2004).  The Ninth Circuit granted relief in this California arson case,
finding that the trial court’s refusal to permit petitioner to represent herself on the ground that she
would not be capable of doing so “in an informed, reasonable and intelligent manner” was contrary
to Godinez v. Moran, 509 U.S. 389 (1993).  The court explained that, in rejecting petitioner’s
request, the trial court applied a “legal principle regarding competency that was specifically rejected
by the Supreme Court in Godinez.”  Additionally, the court rejected the state’s alternative argument
that petitioner’s request for self-representation was properly denied because it was untimely,
explaining that “nothing in the record suggests that the trial court denied Van Lynn’s motion on
timeliness grounds.”   

52) Carter v. Ward, 347 F.3d 860, 864 (5th Cir. 2003).  After determining that petitioner’s challenge
to the prosecution’s comments on his pre-arrest silence did not rest on “clearly established federal
law,” but instead implicated a question left open by the Supreme Court in Jenkins v. Anderson, 447
U.S. 231 (1980), the Fifth Circuit examined whether it was “unreasonable not to extend and enforce
the rule prohibiting prosecutorial comment on silence from the custodial/testimonial context to the
pre-arrest context?”  After discussing the varying decisions by lower federal courts on the issue, the
court concluded as follows:  “Given the reasoned differences of opinion summarized in recent
decisions from either side of the circuit split noted above, . . . we hold that petitioner cannot excuse
the lack of Supreme Court precedent for his claim by invoking the precedent-extension principle
associated with § 2254(d)(1)’s ‘unreasonable application’ clause. Accordingly, habeas relief on the
claim is foreclosed by the statute.” 

53) Castillo v. Matesanz, 348 F.3d 1, 14 (1st Cir. 2003), cert. denied sub nom. Castillo v. Corsini, 543
U.S. 822 (2004).  In the course of affirming the denial of relief in this Massachusetts drug trafficking
case, the First Circuit rejected petitioner’s contention that the state court applied a standard for
assessing counsel’s deficiency that was “contrary to” Strickland v. Washington.  The state court
standard had been described in another state case as follows:  “Rather than merely unreasonable, we
require that challenged tactical judgments must be ‘manifestly unreasonable.’” In this case, the First
Circuit found that “[t]his ‘manifestly unreasonable’ standard is not contrary to the standard set forth
in Strickland,” explaining as follows:

Strickland . . . counsels that in evaluating the reasonableness of counsel’s tactical
or strategic choices, courts must apply “a heavy measure of deference to counsel's
judgments.” In this context, “the Supreme Court [in Strickland ] cited with approval
the approach to strategic decision-making of the Fifth Circuit Court of Appeals,
which allowed challenges when ‘the choice was so patently unreasonable that no
competent attorney would have made it.’” Phoenix v. Matesanz, 233 F.3d 77, 82 n.
2 (1st Cir .2001)(quoting Washington v. Strickland, 693 F.2d 1243, 1254 (5th
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Cir.1982)). In addition to the First and Fifth Circuits, other circuits have applied this
“patently unreasonable” formulation to tactical judgments. [citations and footnote
omitted]. The minor variation in phraseology between “patently” and “manifestly”
does not render the Massachusetts standard contrary to federal law. . . . As the
Supreme Court in Strickland implicitly affirmed the lower court’s “patently
unreasonable” formulation in the context of tactical decision-making, the standard
employed by the trial court in evaluating Castillo’s ineffective assistance of counsel
claim was not “diametrically different,” “opposite in character or nature,” or
“mutually opposed” to Strickland.

54) Holloway v. Horn, 355 F.3d 707 (3rd Cir. 2004), cert. denied sub nom. Beard v. Holloway, 543
U.S. 976 (2004). After determining that §2254(d) would not apply to petitioner’s Batson claim
because the state court did not adjudicate the claim on the merits, the court further concluded that
petitioner would be entitled to relief even under §2254(d). This was so, the court reasoned, because
the state supreme court’s rejection of the Batson claim petitioner raised in post-conviction
proceedings rested on Pennsylvania’s “Spence rule,” which requires defendants to make a detailed
record on a variety of factual matters before they may be deemed to have made out a prima facie
case under Batson.  As to the Spence rule and its application in this case, the court stated as follows:

Application of the Spence rule is at odds with Batson’s first step because it places
a burden upon the defendant to make a record of largely irrelevant information in
order to raise an inference that the prosecutor excluded members of the venire on
account of race. The Spence rule runs contrary to federal law insofar as it prevents
a court from shifting the burden to the prosecutor upon a defendant’s showing,
based on the factors required by Batson, that discrimination is at work. In that the
Spence rule provided a justification for refusing to reach the merits of Holloway’s
prima facie case, the Pennsylvania Supreme Court engaged in an unreasonable
application of the clearly established Batson standard.

355 F.3d at 729.

55) Robinson v. Ignacio, 360 F.3d 1044 (9th Cir. 2004).  Assessing the merits of petitioner’s right to
counsel claim, the Ninth Circuit looked through to the “‘last reasoned decision’ by a state court” –
here, the state habeas court’s order – for application of §2254(d).  In seeking to identify the relevant
“clearly established federal law,” the court recognized that its task was “complicated” by the fact
that petitioner had validly waived his right to counsel at trial, but then sought to revoke his waiver
and obtain appointed counsel prior to his sentencing proceeding.  Nevertheless, the court observed
that “[a]lthough the Supreme Court has never explicitly addressed a criminal defendant’s ability to
re-assert his right to counsel for sentencing after a previous waiver of that right during trial, its
silence on this particular issue need not prevent us from identifying and applying the general
governing principles to the case at hand.”  360 F.3d at 1056-1057.  The court added that, “when
faced with a novel situation we may turn to our own precedent, as well as the decisions of other
federal courts, in order to determine whether the state decision violates the general principles
enunciated by the Supreme Court and is thus contrary to clearly established federal law.” 360 F.3d
at 1057.  After surveying its own decisions and the decisions of several other federal courts of
appeals, all of which recognize a defendant’s right to re-assert the right to counsel for sentencing,
the Ninth Circuit concluded that “these convergent holdings reflected and applied clearly established
federal law as determined by the U.S. Supreme Court at the time of Robinson’s sentencing, and that
the state trial court was compelled to conduct itself accordingly.” 360 F.3d at 1059.  Applying this
rule, the Ninth Circuit concluded that the state habeas court’s decision was “contrary to” federal law
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in that it “incorrectly applied an abuse of discretion standard in determining that the trial court did
not violate Robinson’s Sixth Amendment rights” when it should have measured the trial court’s
action against the rule that “a trial court cannot deny a defendant’s timely request for representation
without a sufficient reason.” 360 F.3d at 1061. 

56) Kennedy v. Lockyer, 379 F.3d 1041, 1044 (9th Cir. 2004), cert. denied, 544 U.S. 992 (2005).  In
the course of granting relief in this imitation drug case on petitioner’s claim that the state failed to
provide him with a complete transcript of his first trial on the same charges, which ended in a hung
jury, the Ninth Circuit found that the state court’s decision upholding petitioner’s conviction on the
ground that providing him with a transcript of only the testimony from the first trial was “contrary
to” Britt v. North Carolina, 404 U.S. 226, 227 (1971) (“state must provide an indigent defendant
with a transcript of prior proceedings when that transcript is needed for an effective defense or
appeal”).  Looking to Black’s Law Dictionary to define “prior proceedings” as “all acts and events
between the time of commencement to the entry of judgment,”  the court concluded that the Supreme
Court’s “cases clearly establish that an indigent defendant must be provided with a transcript of prior
proceedings which includes, among other things, motions and the court’s rulings thereon, as well as
opening statements, closing arguments, jury instructions, and relevant colloquies.”  The court further
explained that the state court’s decision was also contrary to federal law in that it found a substantial
compliance exception to Britt’s requirement that indigent defendants receive transcripts of prior
proceedings.  The Ninth Circuit held that such the substantial compliance exception – recognized
in Mayer v. City of Chicago, 404 U.S. 189 (1971), to which the state court referred – applied to cases
on direct appeal, not to cases on re-trial, because the Supreme Court did not include this exception
in Britt, which was issued the same day as Mayer. 

57) Hackett v. Price, 381 F.3d 281, 300 (3rd Cir. 2004), cert. denied sub nom. Hackett v. Folino, 544
U.S. 1062 (2005).  In the course of reversing the grant of relief in this Pennsylvania capital case, a
majority of the Third Circuit panel held that the Pennsylvania Supreme Court’s rejection of
petitioner’s Mills v. Maryland claim was not “contrary to” federal law notwithstanding the fact that
it failed to acknowledge or apply the modification of the standard for establishing Mills error set
forth in Boyde v. California.  The majority explained:

Mills required, among other formulations, a petitioner to show a  “substantial
probability” of juror confusion, whereas Boyde clarified that standard to require a
“reasonable likelihood” of the same. In any event, analyzing a Mills claim under
Mills alone (i.e., instead of under Boyde ) does not raise the bar for a petitioner to
obtain relief. ¶  If the Pennsylvania Supreme Court denied Hackett relief under
Mills, it logically would have done the same if applying Boyde. A petitioner unable
to demonstrate a substantial probability of juror confusion cannot show a reasonable
likelihood of as much. Thus, the absence of a Boyde analysis did not “result[ ] in
a decision that was contrary to  . . . clearly established Federal law . . .”

In footnote 13, the majority described its understanding of the term “probability” as used in Mills
as follows:

“Probability” should be understood as the “relative frequency of the occurrence of
an event based on the ratio between its occurrence and the total average number of
cases necessary to ensure its occurrence ... [,as] when a die is rolled, the
[probability] that ... [x] will be thrown is 1 out of 6.” Webster’s Third New
International Dictionary, at 1806 (1971). In this context, “probability” connotes
odds or tendency, not whether an outcome is more probable than not.
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58) Brown v. Uphoff, 381 F.3d 1219, 1225 (10th Cir. 2004), cert. denied sub nom. Brown v. Lampert,
543 U.S. 1079 (2005).  In the course of affirming the district court’s denial of relief on petitioner’s
Confrontation Clause claim in this Wyoming conspiracy case, the Tenth Circuit found that the state
court’s decision was “contrary to” Ohio v. Roberts, 448 U.S. 56 (1980), in that it relied upon the
“voluntariness of the statement” petitioner contended should not have been admitted against him,
and on evidence allegedly corroborating that statement.  The Tenth Circuit found that “[b]y relying
on these factors the Wyoming Supreme Court arrived at a conclusion ‘diametrically different’ from
Supreme Court precedent.”

59) Turrentine v. Mullin, 390 F.3d 1181, 1190 (10th Cir. 2004), cert. denied, 545 U.S. 1106 (2005). 
Although it denied relief on the ground that the instructional error petitioner identified was harmless
under Brecht v. Abrahamson, the Tenth Circuit noted the Oklahoma Court of Criminal Appeals’
decision that this same error was harmless was “contrary to” Chapman v. California in that it
assessed harmlessness by determining whether the weight of the evidence supported the verdict, and
“placed on the petitioner the burden of demonstrating prejudice.”

60) Jacobs v. Horn, 395 F.3d 92, 106 (3rd Cir.), cert. denied sub nom. Jacobs v. Beard, 546  U.S. 962
(2005).  After determining that petitioner’s claim that trial counsel had been ineffective at the guilt-
or-innocence phase of his Pennsylvania capital trial was meritorious, the Third Circuit majority
examined his ability to obtain relief under §2254(d). The majority held that the state supreme court
unreasonably applied Strickland by basing its rejection of petitioner’s claim “solely on the finding
that counsel had a reasonable basis for deciding not to investigate further,” i.e., a report from pre-
trial expert who had not been supplied with highly relevant information. The majority observed that,
“[a]pparantly the Pennsylvania Supreme Court disregarded counsel’s failure to provide Dr. Davis
with the necessary information to conduct a proper evaluation, as well as several other highly
relevant facts known to counsel at the time he decided not to investigate further.  ¶  In our view, the
Pennsylvania Supreme Court’s decision, based on a single factor to the exclusion of other relevant
factors, involved an unreasonable application of Strickland.” 

61) Irons v. Carey, 408 F.3d 1165 (9th Cir. 2005).  In this California habeas case, two members of the
Ninth Circuit panel (Reinhardt and Noonan; Fernandez did not join the order), ordered supplemental
briefing as follows:

The supplemental briefs shall discuss the constitutionality of the standards that
Congress has set forth in the Antiterrorism and Effective Death Penalty Act of 1996
(“AEDPA”), 28 U.S.C. § 2254(d)(1). Specifically, the parties should discuss, in
light of Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), and City of Boerne v.
Flores, 521 U.S. 507, 536 (1997), whether AEDPA unconstitutionally prescribes
the sources of law that the Judicial Branch must use in exercising its jurisdiction or
unconstitutionally prescribes the substantive rules of decision by which the federal
courts must decide constitutional questions that arise in state habeas cases. The
parties should consider whether, under the separation of powers doctrine or for any
other reason involving the constitutionality of 28 U.S.C. §2254(d)(1), this court
should decline to apply the AEDPA standards in this case.

The order also certified the question posed to the Attorney General of the United States, and invited
interested parties to request leave to file amicus briefs.

62) Henry v. Poole, 409 F.3d 48, 69-72 (2nd Cir. 2005), cert. denied, 547 U.S. 1040 (2006).  After
concluding that petitioner had been denied effective assistance of counsel at his New York robbery
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trial, the Second Circuit turned to a determination of whether §2254(d) precluded it from granting
habeas relief.  The court began by noting that the New York Court of Appeals had insisted on
applying its own standard for assessing counsel’s effectiveness, which differs from Strickland v.
Washington by using a “‘prejudice component [which] . . . focuses on the “fairness of the process
as a whole rather than [any] particular impact on the outcome of the case.”’” (emphasis by the
court) (internal citation omitted). The court went on to acknowledge that Second Circuit precedent
forecloses a finding by a circuit panel that the New York standard is “contrary to” Strickland, but
explained nevertheless that it is “difficult to view” the state prejudice standard “as not ‘contrary to’
the prejudice standard established by Strickland.”  After concluding that resolving the “contrary to”
question was unnecessary in this case, the court determined that the state court “did not . . .
reasonably apply either prong of Strickland.”  With regard prejudice arising from counsel’s deficient
performance, the Second Circuit noted that the state court’s decision “does not reasonably apply
Strickland because it does not appear to consider the false alibi defense’s likely effect on the jury.”
See also Rosario v. Ercole, 601 F.3d 118, 125-26 (2nd Cir. 2010) (observing that “[t]he concern
this Court expressed in dicta in Henry v. Poole about the New York state standard was misplaced,”
and finding that “the New York state standard for ineffective assistance of counsel is not contrary
to Strickland”).

63) Brown v. Greiner, 409 F.3d 523, 533-34 (2nd Cir. 2005), cert. denied sub nom. Brown v. Ercole,
547 U.S. 1022 (2006).  In the course of rejecting petitioners’ Apprendi-based challenges to New
York’s “persistent felony offender statute” the Second Circuit emphasized that “[l]ater Supreme
Court decisions play no role in assessing the reasonableness of the state court decisions.
Accordingly, our appraisal of the reasonableness of the state court interpretations of Apprendi may
not be influenced by the Supreme Court’s subsequent elucidation in such cases as Blakely v.
Washington, 542 U.S. 296 (2004), and United States v. Booker, 543 U.S. 220 (2005).”

64) Ventura v. Attorney General, 419 F.3d 1269 (11th Cir. 2005).  In this Florida capital case, the
Eleventh Circuit affirmed the district court’s denial of relief on petitioner’s Giglio v. United States
claim arising out of the prosecution’s knowing presentation of false evidence from a key witness that
the witness was not testifying pursuant to a deal with the government.  Before concluding that
petitioner was not entitled to relief because the false evidence was not material under Giglio, the
Eleventh Circuit engaged in a relatively detailed discussion of the application of §2254(d)(1)’s
“contrary to” clause.  This discussion was triggered by the Florida Supreme Court’s misstatement
of Giglio’s materiality standard as follows: “Under Giglio, a statement is material if ‘there is a
reasonable probability that the false evidence may have affected the judgment of the jury.’”  After
dissecting the differences between this formulation and Giglio’s “any reasonable likelihood that the
false testimony could have affected the judgment of the jury” standard, the Eleventh Circuit
concluded as follows:

The key issue is the Florida court’s use of the term “probability” instead of 
“likelihood.”  After careful review, we conclude that because the court proceeded
to describe the Giglio standard accurately [elsewhere in its opinion], and because
AEDPA plainly requires us to give state courts the benefit of the doubt on habeas
review, the Florida court’s single use of the phrase “a reasonable probability” does
not render its decision contrary to clearly established Supreme Court law. 

419 F.3d at 1282.  The court went on to explain that the Florida Supreme Court had expressly noted
the differences between the Giglio and Brady materiality standards at other points in its opinion, and
stated that “[w]hen a court recognizes the substantive difference between two competing standards
but conflates their language, the resulting decision is not ‘diametrically different’ from clearly
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established precedent.” 419 F.3d at 1284. Additionally, recognizing the “contrast” between the
Supreme Court’s use of the “contrary to” clause in (Terry) Williams v. Taylor and its statements in
more recent cases such as Holland v. Jackson, Woodford v. Visciotti, and Early v. Packer, the
Eleventh Circuit observed that “[t]hese cases suggest that a misstatement of the law may be
insufficient to find a state court decision contrary to clearly established law;  rather, the state court’s
decision must have resulted from its application of an incorrect standard.”  419 F.3d at 1285.  After
further finding that the state court “understood the law and applied it correctly” in this case, the court
denied relief.  419 F.3d at 1286. 

65) Barker v. Fleming, 423 F.3d 1085, 1095 (9th Cir. 2005), cert. denied sub nom. Barker v. Spalding,
547 U.S. 1138 (2006) .  In the course of affirming the denial of relief in this Washington robbery
case, the Ninth Circuit evaluated the Washington Supreme Court’s decision denying relief on
petitioner’s Brady v. Maryland claim, and found that the state court’s decision was contrary to
clearly established federal law in that it analyzed the materiality of various items of suppressed
evidence item-by-item, not collectively.  However, after further concluding that “[b]ecause the state
court did not conduct the proper analysis, AEDPA’s restrictions on our review do not apply,” the
court determined that the suppressed information had not been material even under the standards
prescribed by the Supreme Court.   

66)  Hodge v. Hurley, 426 F.3d 368 (6th Cir. 2005).  A majority of the Sixth Circuit panel granted relief
in this Ohio child rape case, finding that trial counsel was ineffective for “s[i]t[ting] idly by”
“[d]uring [the prosecutor’s] egregiously improper closing argument,” 426 F.3d at 371, and that the
state court’s rejection of petitioner’s claim was an unreasonable application of Strickland.  The court
first determined that petitioner had established the merits of his Sixth Amendment claim, and then
examined petitioner’s entitlement to relief under §2254(d).  Explaining that the state court “failed
to address” the prosecutor’s statements of personal beliefs about the credibility of the witnesses, and
“failed to explain why two Supreme Court precedents which preclude prosecutorial comment on
witness credibility did not apply in this case,” the majority held that the state court’s denial of relief
was objectively unreasonable. 426 F.3d at 387-388.

67) Malicoat v. Mullin, 426 F.3d 1241 (10th Cir. 2005), cert. denied sub nom. Malicoat v. Sirmons,
547 U.S. 1181 (2006).  Affirming the denial of relief in this Oklahoma capital case, the Tenth Circuit
declined to apply §2254(d) to petitioner’s claims of ineffective assistance of trial and direct appeal
counsel because the state appellate court reviewed those claims under rules inconsistent with the
applicable federal standards.  With regard to petitioner’s claim that appellate counsel was ineffective
for failing to argue that the trial judge’s refusal to cover a courtroom inscription that read “An Eye
for an Eye, a Tooth for a Tooth” was structural error, the state court applied its own three-part
standard, which the Tenth Circuit “has held . . .does not comport with the established federal
standard for evaluating Sixth Amendment ineffective assistance of counsel claims under Strickland
v. Washington . . .” 426 F.3d at 1248 (citing Cargle v. Mullin, 317 F.3d 1196, 1203-1204 (10th
Cir.2003)).  Additionally, as to petitioner’s claim that trial counsel had been ineffective in several
respects, the Tenth Circuit noted that the state appellate court “relied in part on the standard set forth
in Lockhart v. Fretwell,” which, as explained Williams v. Taylor, “is not the correct standard.” 426
F.3d at 1260. “Because the [state court] applied the incorrect standard,” the court concluded, “we
do not defer to its analysis of this claim.” Id. 

68) Harrison v. McBride, 428 F.3d 652, 667 (7th Cir. 2005). Before affirming the grant of relief on
petitioner’s judicial bias claim in this Indiana capital case, the Seventh Circuit rejected the state’s
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contentions that the district court erred in failing to show “deference” to the Indiana Supreme
Court’s denial of relief.  After disposing of the state’s challenge to the district court’s conclusion that
the state court had not adjudicated the claim on the merits, the Seventh Circuit added that, “[m]ore
fundamentally,” the state supreme court’s

adjudication of Mr. Harrison’s judge bias claim was contrary to “clearly established
Federal law, as set forth by the Supreme Court[]” . . . [in that the state court]
reviewed the due process claim only for a “clear abuse of discretion.” In its view,
that abuse of discretion only occurs when there is “an undisputed claim of
prejudice” or when “the trial court expresse[s] an opinion on the merits of the
controversy.” However, the due process protection, as guaranteed by the federal
Constitution, indisputably is much broader.

(internal citations omitted). The Seventh Circuit went on to state that, “[i]n short, in determining
whether the trial court abused its discretion in denying the change-of-judge motion, the Supreme
Court of Indiana employed an unreasonable view of the applicable federal standard as established
by the Supreme Court of the United States.”

69) Weaver v. Bowersox, 438 F.3d 832, 842 (8th Cir. 2006), cert. dismissed sub nom. Roper v.
Weaver, 550 U.S. 598 (2007).  In the course of affirming the grant of sentencing phase relief in this
Missouri capital case, a majority of the Eighth Circuit panel stated as follows concerning its
application of §2254(d)(1) to the portions of petitioner’s claim that were “not specifically discussed”
in the state court’s opinion:

The conclusion by the Missouri Supreme Court that “the penalty phase arguments
. . . [were] reasonable” is unreasonable under existing United States Supreme Court
precedents. It is unclear which precedents the Missouri Supreme Court applied.
Regardless, there can be no interpretation of the inflammatory remarks by the
prosecutor that is reasonable under the various applicable United States Supreme
Court precedents.

70) Brown v. Palmer, 441 F.3d 347, 352 (6th Cir. 2006).  In affirming the grant of relief on petitioner’s
claim that the evidence presented at trial was constitutionally insufficient to support his convictions
for aiding and abetting armed robbery and carjacking, the Sixth relied, in part, on a series of pre-
AEDPA cases, noting that their “holdings that distinguish reasonable speculation from sufficient
evidence are still persuasive in establishing that the state court’s application of federal constitutional
law as set forth in Jackson was objectively unreasonable.”

71) Fulcher v. Motley, 444 F.3d 791, 804-06 (6th Cir. 2006).  The Sixth Circuit granted relief in this
non-capital Kentucky murder and robbery case, finding that the admission of out-of-court statements
to police by petitioner’s then-girlfriend (they later married and she invoked marital privilege)
violated petitioner’s Confrontation Clause rights under the law as clearly established at the time his
conviction became final in 1996.  That clearly established federal law, the court explained, provided
“two ways that hearsay statements by an unavailable declarant could be admitted without violating
the Confrontation Clause: either via a ‘firmly rooted hearsay exception,’ or with ‘particularized
guarantees of trustworthiness.’”  “Though it was not made explicit until Lilly (1999),” the court
added, “Lee (1986) had implied that there was no firmly rooted exception for ‘accomplices’
confessions that inculpate a criminal defendant.’” Id. (citing Lilly v. Virginia, 527 U.S. 116 (1999).
and Lee v. Illinois, 476 U.S. 530 (1986)).  Assessing the four-factor test of Taylor v. Commonwealth,
821 S.W.2d 72 (Ky.1990), which was applied by the Kentucky Supreme Court in rejecting
petitioner’s claim, the Sixth Circuit found the state court’s decision “contrary to the reasoning and
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the result that federal law required in at least two ways[:]”  first, because it looked to extrinsic
evidence for “particularized guarantees of trustworthiness,” rather than seeking only “indicia of
inherent reliability,” and second, it treated the fact that the witness gave her statements to police as
an indicator of trustworthiness, when Supreme Court precedent took the opposite view.

72) Dyer v. Bowlen, 465 F.3d 280, 287 (6th Cir. 2006).  Before vacating the district court’s decision
denying relief and remanding for an evidentiary hearing on petitioner’s ex post facto and due process
challenges to the Tennessee parole board’s rejection of his request for parole under standards
enacted after his offense, the Sixth Circuit found that the state court’s decision rejecting petitioner’s
claims was contrary to federal law in two ways.  First, the state appellate court “required that an
inmate show an actual increase in punishment . . . [r]ather than requiring Dyer to prove that the
retroactive application of the parole statutes created a sufficient risk of increased punishment . . .”
as prescribed in Garner v. Jones, 529 U.S. 244 (2000), and  Cal. Dep't of Corrections v. Morales,
514 U.S. 499 (1995).  Second, the state court “held, with little analysis, that altering the level of
discretion to which the parole board is entitled does not constitute an ex post facto violation,” and
in so doing ignored Garner’s holding that “discretion in parole considerations does not insulate the
state from ex post facto violations.”  “By failing to acknowledge Garner’s warning about discretion,
and by disregarding the proper standard for demonstrating an ex post facto violation as pronounced
in Morales and Garner,” the court explained, “the state court reached a decision that is contrary to
federal law . . .”  On the basis of these findings, the court concluded that it was “required to review
Dyer’s claims de novo.”

73) Stevens v. Ortiz, 465 F.3d 1229, 1239 (10th Cir. 2006), cert. denied sub nom. Zavaras v. Stevens,
549 U.S. 1281 (2007). Before addressing the merits of petitioner’s Confrontation Clause claim, the
Tenth Circuit examined the Colorado Supreme Court’s reasoned decision rejecting the claim and
found that the state court’s “reasoning was contrary to” the law clearly established in Idaho v.
Wright, 497 U.S. 805 (1990), and Lilly v. Virginia, 527 U.S. 116 (1999), “because it considered the
‘genuinely self-inculpatory’ nature of [the co-defendant’s] statement as the most important factor
in the reliability assessment, and because it also considered other trial evidence, the voluntary nature
of the statement, and the absence of a promise of leniency.”

74) Goodman v. Bertrand, 467 F.3d 1022 (7th Cir. 2006).  The Seventh Circuit granted relief in this
Wisconsin robbery case, finding that the state court’s analysis of prejudice in connection with
petitioner’s ineffective assistance of counsel claim was both contrary to, and involved an
unreasonable application, of Strickland v. Washington, and that the cumulative effect of counsel’s
deficiencies was prejudicial. 

The Seventh Circuit found the state court’s decision to be “contrary to” Strickland because,
as part of its description of the test petitioner was required to meet, the state court had observed that
“In decisions following Strickland, the Supreme Court has reaffirmed that the touchstone of the
prejudice component is whether counsel’s deficient performance renders the result of the trial
unreliable or the proceeding fundamentally unfair.” 467 F.3d at 1026.  Acknowledging that the state
court’s opinion had cited Strickland and “set forth the two-prong Strickland test,” the Seventh
Circuit nevertheless concluded that the state court had been impermissibly influenced by Lockhart
v. Fretwell, 506 U.S. 364 (1993):

There is a difference between what the state court said and what it actually did.
Although, in a boilerplate fashion, the court cited the Strickland rule, it repeatedly
reasoned that Goodman failed to show that his second trial was “fundamentally
unfair” or “unreliable.” In conflating Lockhart’s heightened prejudice standard with
Strickland's prejudice analysis, the state court decision is “contrary to” clearly
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established federal law. 28 U.S.C. § 2254(d)(1).
467 F.3d at 1028. 

The Seventh Circuit also found that, “[i]n weighing each [of trial counsel’s] error[s]
individually, the Wisconsin Court of Appeals overlooked a pattern of ineffective assistance and
unreasonably applied Strickland.” 467 F.3d at 1030.  Emphasizing that petitioner’s trial “centered
on” the question of petitioner’s identification, and that although three confessed accomplices
testified against petitioner, their self-interest made their credibility suspect, the court found that
several instances of deficient performance combined to establish Strickland prejudice.  “While each
of these errors considered in isolation may not have been prejudicial to Goodman,” the court
concluded, “viewed in their totality, they create a clear pattern of ineffective assistance . . .” 467 F.3d
at 1030. 

75) Smulls v. Roper, 467 F.3d 1108, 1114-16 (8th Cir. 2006), reh’g en banc granted, opinion vacated
(Feb. 2, 2007).  A majority of the Eighth Circuit panel vacated the district court’s denial of relief
in this Missouri capital case and remanded for further consideration of petitioner’s Batson claim. 
After describing the state court proceedings, the majority stated that it was “concerned with the
perfunctory manner in which the trial court handled [the] Batson challenge,” and announced that it
was reversing the district court’s judgment “because [the] trial court refused to recognize and assess
all relevant circumstances as required by clearly established federal law.” The majority focused on
the trial court’s response to defense counsel’s effort to establish for the record that a juror removed
by the prosecution was black, noting that the “trial court inexplicably refused to acknowledge or
consider the racial composition of the jury pool,” and instead “imposed upon the defendant an
unprecedented, if not impossible, burden” of affirmatively proving the ethnicity of prospective
jurors.  The majority added:

We fail to comprehend how a trial court, faced with a Batson challenge, can purport
to fulfill its obligation to properly evaluate the merits of such a claim without taking
the race of prospective jurors into account. Further, we do not believe a trial court
may simply avoid Batson by demanding the proponent of the challenge meet a
burden of proof which finds no support in Supreme Court precedent.

After observing that other irregularities in the trial court’s handling of the Batson claim – including
a “complete lack of findings” on the issues prescribed by the Batson analysis – were “indicative of
a deeper problem,” the majority concluded that, “[t]hus, we are not bound by the normal presumption
of correctness in favor of the trial court’s findings or the Missouri Supreme Court’s affirmance of
those findings. Any other conclusion would render illusory the already tenuous protections afforded
under Batson.” After further finding that “the Missouri Supreme Court’s conclusion that the trial
court acted properly was an unreasonable application of clearly established federal precedent,” the
majority remanded “with instructions to, in the district court’s discretion, reconstruct the
circumstances surrounding Smulls’s Batson challenge to determine whether the prosecutor’s strike
. . . was racially motivated.” Acknowledging that “the passage of time and other circumstances . .
. may make such a task impossible or unsatisfactory,” the majority added that, “[i]f that proves true,
we direct the district court to grant the writ.”

76) Aspen v. Bissonnette, 480 F.3d 571, 575 (1st Cir.), cert. denied sub nom. Aspen v. Roden, 552 U.S.
934 (2007).  Before affirming the denial of relief on petitioner’s Batson claim, the First Circuit held
that, in rejecting petitioner’s claim, the state appellate court applied a standard that was contrary to
Batson by requiring a showing that it “‘was likely’ that the prosecutor had exercised peremptory
challenges on the basis of gender” in order to make a prima facie case. 
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77) Rivera v. Quarterman, 505 F.3d 349 (5th Cir. 2007), cert. denied, 555 U.S. 827 (2008). After
establishing that the evidence that had been put before the Texas Court of Criminal Appeals (CCA)
in petitioner’s state habeas petitions seeking relief from his death sentence under Atkins v. Virginia
was “strikingly similar” to the evidence later relied upon by the district court in finding petitioner
retarded, the Fifth Circuit found that the CCA’s conclusion that petitioner failed to establish a prima
facie case despite evidence which “raised serious questions about ... possible mental retardation” was
unreasonable. 505 F.3d at 357;  see also id. (“That this body of evidence can support [the district
court’s] finding of retardation, which we affirm below, points strongly to the conclusion that the
CCA’s decision that Rivera had not made a prima facie showing was unreasonable”).  The Fifth
Circuit next observed that “[t]he unreasonableness of the CCA’s decision is further compounded by
its procedural effect: the finding that Rivera had not made a prima facie showing deprived Rivera
of the opportunity to develop fully the substance of his claim before the state courts.”  Id.. Looking
to Atkins, Ford v. Wainwright and Panetti v. Quarterman, the Fifth Circuit found as follows:

Even though Atkins did not specifically mandate any set of procedures, it was
decided against the backdrop of the Supreme Court’s and lower court’s due process
jurisprudence. The lesson we draw from Panetti is that, where a petitioner has made
a prima facie showing of retardation as Rivera did, the state court’s failure to
provide him with the opportunity to develop his claim deprives the state court’s
decision of the deference normally due. 

 505 F.3d at 358.

78) Barbe v. McBride, 521 F.3d 443 (4th Cir. 2008).  In the course of granting partial relief in this West
Virginia child sexual abuse case on the ground that petitioner’s Confrontation Clause rights were
violated when the trial court limited his cross-examination of a prosecution expert, the Fourth Circuit
recognized that the basis for the state court’s ruling was far from clear, but found that it necessarily
involved an unreasonable application of the “Rock-Lucas Principle” established by Rock v. Arkansas,
483 U.S. 44 (1987), and Michigan v. Lucas, 500 U.S. 145 (1991).  The court explained:

[T]he state circuit court either “correctly identifie[d] the governing legal rule” – 
i.e., the Rock-Lucas Principle – “but applie[d] it unreasonably to the facts,” or was
“unreasonable in refusing to extend the governing legal principle to a context in
which it should have controlled.” Because of the sparse and cryptic nature of the
circuit court’s explanation for its denial of [state] habeas corpus relief, we are
uncertain if the circuit court failed to assess whether the rape shield law was
arbitrary or disproportionate to the State’s legitimate interests in the circumstances
of Barbe’s case, or if it made the relevant assessment and decided against Barbe.
Indeed, the court failed to identify or discuss a single state or federal legal authority
(including Rock or Lucas ) with particular respect to Barbe’s contention that the
Rape Shield Ruling contravened his Sixth Amendment confrontation right. In any
event, either of these alternative bases for the State Court Decision amounts to an
objectively unreasonable application of federal law.

521 F.3d at 454 (internal citation omitted). After further analysis using factors gathered from Rock,
Lucas, Chambers v. Mississippi, 410 U.S. 284 (1973), Davis v. Alaska, 415 U.S. 308 (1974), and
Delaware v. Van Arsdall, 475 U.S. 673 (1986), the Fourth Circuit held that “application of the West
Virginia rape shield law at Barbe’s trial was disproportionate to the State’s interests in having the
law applied.” 521 F.3d at  460.

79) Harris v. Haeberlin, 526 F.3d 903 (6th Cir. 2008).  A majority of the Sixth Circuit panel vacated
the denial of relief in this Kentucky kidnapping and robbery case and remanded to the district court
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“for a renewed Batson hearing ...” 526 F.3d at 905.  After petitioner’s Batson challenge was rejected
by the trial court, but before the case was heard on direct appeal, a recording by the in-court
videotaping system came to light showing the prosecutors discussing how their strikes would be
exercised.  During the recording, one of the prosecutors was heard to say, “We’ve got [name
deleted], 49, she’s the old lady, the black lady. The other one is already off.”  526 F.3d at 907.  The
Kentucky Supreme Court considered this information during the direct appeal, but found it
insufficient to require reversal or a remand for further consideration by the trial court. 

On appeal from the denial of federal habeas relief, the Sixth Circuit majority agreed with
petitioner’s contention that the state supreme court unreasonably applied Batson when it
independently analyzed the then-newly discovered videotape evidence, rather than remanding for
reconsideration by the trial court.  The majority explained:

In a case such as the one before us, ... where the appellate court has before it new
evidence providing direct information about the prosecutor’s state of mind, clearly
established federal law regarding the trial court’s superiority in making credibility
determinations in a Batson hearing persuades us that a remand is appropriate. In
Hernandez, for example, a plurality of the Supreme Court explained that an
appellate court should grant “[d]eference to trial court findings on the issue of
discriminatory intent” because “‘'the finding largely will turn on evaluation of
credibility.’” 500 U.S. at 365 (quoting Batson, 476 U.S. at 98). The Hernandez
Court further elaborated that the “evaluation of a prosecutor’s state of mind based
on demeanor and credibility lies ‘peculiarly within a trial judge's province.’” Id.
(quoting Wainwright v. Witt, 469 U.S. 412, 428 (1985)). Because the after-acquired
videotape is an ideal piece of evidence with which to assess prosecutorial
credibility, the Kentucky Supreme Court unreasonably applied clearly established
federal law, as enshrined in Hernandez, when it upheld the trial court's Batson
finding without allowing it to consider this new evidence.

526 F.3d at 912.

80) Butler v. Curry, 528 F.3d 624, 640-41 (9th Cir.), cert. denied, 555 U.S. 1089 (2008).  Before
affirming the grant of relief on petitioner’s claim that the trial court violated the Sixth Amendment
when it imposed an “upper term” sentence under the California determinate sentencing law based
on findings not made by the jury, the Ninth Circuit traced the source of the rationale relied upon by
the state court to deny relief.  The court identified the state court of appeal’s decision as the “last
reasoned state court decision” in petitioner’s case, then determined that because that decision “relied
entirely on the reasoning of the California Supreme Court in” People v. Black, 35 Cal.4th 1238, 29
Cal.Rptr.3d 740, 113 P.3d 534 (2005) (Black I), it was appropriate to “look to the reasoning of Black
I to determine whether the AEDPA requirements have been met.”  Examining Black I in light of
Apprendi, Blakely and Booker, the Ninth Circuit found the state court’s application of a “‘traditional
judicial factfinding’ rule,” rather than the “bright-line rule” prescribed by the Apprendi cases to be
contrary to clearly established law.  “The rule applied in Black I,” the court observed, “ is nowhere
to be found in Supreme Court precedent. Instead, it parallels the position of the dissenters in several
of the Supreme Court’s sentencing cases.”  

81) Mahler v. Kaylo, 537 F.3d 494, 500 (5th Cir. 2008).  In the course of granting relief on petitioner’s
Brady v. Maryland claim in this Louisiana manslaughter case, the Fifth Circuit found that the state
court’s decision involved an unreasonable application of Brady and its progeny:

In applying this [materiality] standard, ... the state trial court focused solely and
unreasonably upon whether the trial testimony gave the jury a sense that a
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“struggle” or a “series of struggles and heated exchanges” had occurred at some
point during the confrontation between the two groups. This determination was
inapposite to the question at the heart of Mahler’s defense -- namely, whether the
struggle was ongoing at the time of the shooting or whether the struggle had ended
and [the decedent] had turned away from Mahler ... by the time the shooting
occurred. Yet it is precisely that question that several of the suppressed pretrial
statements, in direct contrast to the prosecution witnesses' trial testimony, would
have answered in the negative.

(footnote omitted). 

82) Ben-Yisrayl v. Buss, 540 F.3d 542, 548 (7th Cir. 2008), cert. denied sub nom. Ben-Yisrayl v.
Levenhagen, 557 U.S. 938 (2009).  In the course of affirming the denial of relief on several claims
and reversing the grant of relief on one additional claim, the Seventh Circuit observed that “our
review under the ‘unreasonable application’ clause of 28 U.S.C. § 2254(d)(1) is limited to whether
the Court extended a rule to an inapplicable context or refused to extend a rule to an applicable
context. Neither of these situations is present here.”

83) Harris v. Alexander, 548 F.3d 200, 206 n.5 (2nd Cir. 2008). In a footnote to its decision affirming
the grant of relief on petitioner’s claim that the New York trial court violated due process by refusing
to instruct the jury on the “agency defense” at his trial for possession of a controlled substance with
intent to sell, the Second Circuit observed as follows about the application of §2254(d) to the state
appellate court’s decision, which found the trial court’s charge adequate without discussing due
process:

The fact that the state court did not discuss any decision of the Supreme Court
establishing federal law does not preclude a finding ... that the state court conviction
and its affirmance constituted an unreasonable application of “clearly established
Federal law, as determined by the Supreme Court.” ...  If the only reasonable
application of clearly established Federal law ... required overturning a state court
conviction, the state court’s affirmance of that conviction would be an unreasonable
application of Federal law ... even though the state court gave no consideration to
the Supreme Court precedent.

84) McGahee v. Alabama Department of Corrections, 560 F.3d 1252, 1262 (11th Cir. 2009).  In the
course of granting relief on petitioner’s Batson claim in this Alabama capital case, the Eleventh
Circuit analogized the unduly narrow analysis conducted by the state court to the Strickland v.
Washington prejudice analysis found to be defective for the same reason in (Terry) Williams v.
Taylor, 529 U.S. 362, 397-98 (2000), and observed that, “where a legal standard requires a state
court to review all of the relevant evidence to a claim, the state court’s failure to do so is an
unreasonable application of law under AEDPA.”

85) Smith v. Secretary, Dept. of Corrections, 572 F.3d 1327, 1348-49 (11th Cir. 2009).  After
identifying and briefly discussing each of the six non-defaulted allegations of Brady violations raised
by petitioner in this Florida capital case, the Eleventh Circuit held that, to the extent the Florida
Supreme Court may have concluded that the cumulative effect of these items was not material, that
decision was unreasonable under §2254(d). The court explained that, while there was “room for
debate about whether the Florida Supreme Court performed any cumulative analysis of the favorable
evidence it found had been withheld,” there was “no room for debate about whether that court
performed a cumulative analysis of all six of the pieces of favorable evidence ....” Rather, because
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the state court “unreasonably determined” that one item “was not impeachment evidence under
Brady,” it “did not consider that evidence in conducting its materiality analysis ....” “It follows,” the
Eleventh Circuit concluded, “that we cannot defer to its decision about whether the withheld
evidence was material.” Id. (citing Panetti v. Quarterman, 551 U.S. 930 (2007)). The court went on
to remand the case to the district court for an initial assessment of the cumulative effect of the
withheld information.

86) Thompson v. Bell, 580 F.3d 423 (6th Cir. 2009), cert. denied, 562 U.S. 831 (2010). In this
Tennessee capital case, the Sixth Circuit panel reversed the district court’s order denying relief on
petitioner’s competency to be executed claim. In support of the claim, petitioner presented the state
courts with reports from three experts finding him incompetent, and backed those findings with
substantial documentary proof of his long history of serious mental illness. Despite this showing, the
state courts rejected petitioner’s claim on the grounds that the expert reports were insufficient to
make “the requisite threshold showing of incompetency to warrant ... a hearing,” and that the
historical evidence of mental illness was “‘stale’ and ‘not relevant to the issue of present
competency.’” 580 F.3d at 431. The federal district court upheld this determination under §2254(d).
On appeal, the Sixth Circuit compared the state courts’ treatment of petitioner’s claim to the
circumstances addressed in Panetti v. Quarterman, 551 U.S. 930 (2007), and held that, “[a]s Panetti
makes clear, the state courts’ dismissal of Thompson’s petition without conducting an evidentiary
hearing was an unreasonable application of Ford’s tenets.” 580 F.3d at 435.  “First,” the Sixth
Circuit explained, “the Tennessee Supreme Court unreasonably applied Ford when it determined
that Thompson’s ‘severe delusions’ are ‘irrelevant’ to a Ford competency analysis.” 580 F.3d at 436.
“Second, the Tennessee Supreme Court’s determination that Thompson’s documented history of
mental illness is equally ‘irrelevant’ to the question of his present incompetency was also
unreasonable.” Id. The court went on to conclude that, “[r]egardless of whether Thompson’s
incompetency petition should be granted, his evidence has at least created a genuine issue about his
competency, and therefore warrants an evidentiary hearing.” Id.

87) Wiley v. Epps, 625 F.3d 199 (5th Cir. 2010).  Before discussing the merits and affirming the grant
of relief on petitioner’s Atkins v. Virginia claim in this Mississippi capital case, the Fifth Circuit
examined and upheld the district court’s determination that the Mississippi Supreme Court’s refusal
to grant an evidentiary hearing despite petitioner’s facial showing of entitlement to one under the
then-prevailing rule of Chase v. State, 873 So.2d 1013 (Miss. 2004), involved an unreasonable
application of federal law.  Relying on Panetti v. Quarterman, 551 U.S. 930 (2007), and Rivera v.
Quarterman, 505 F.3d 349 (5th Cir. 2007), the Fifth Circuit observed that “when a petitioner makes
a prima facie showing of mental retardation, a state court’s failure to provide him with an
opportunity to develop his claim deprives the state court decision of the deference ordinarily due
under the AEDPA.”  625 F.3d at 207.  After a detailed discussion of petitioner’s prima facie showing
of mental retardation, and the Mississippi Supreme Court’s decision to adjudicate his claim without
a hearing in apparent contravention of its own rules, the Fifth Circuit held that “the state court’s
departure from its own Chase standards in the face of Wiley’s evidence of retardation failed to
provide Wiley with the minimum constitutional protections.”  625 F.3d at 211.  The court explained:

It is evident from the Mississippi case law that up until the Mississippi Supreme
Court decided Wiley’s case, the court remanded Atkins claims to the trial court for
an evidentiary hearing on the retardation question when the Chase requirements ...
were met. The court has continued to follow this procedure even after deciding
Wiley’s case. But in the instant case, the court unexpectedly proceeded to a
merits-based determination of factual questions and essentially required Wiley to
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prove his claim at the prima facie stage, pretermitting the opportunity for the
hearing and the fuller development of the evidence that Chase contemplated. ¶  By
adjudicating Wiley’s mental retardation claim without telling him that it would do
so, the state court implicated the “core due process concepts” of notice and
foreseeability. Had the state court followed its established procedures and remanded
Wiley’s case to the trial court for a hearing, or had it given notice to Wiley that his
pleading was deficient and that it intended to adjudicate fully the Atkins claim,
Wiley could have amended his state habeas application or supplemented his claim
with additional evidence.  As it was, Wiley was left to believe that the state habeas
application he filed ... was sufficient ... only to find later that the state court reached
a contrary conclusion by departing from its previously announced standards ....

625 F.3d at 211  (citations omitted).  The court went on to observe that “the state court’s reasons for
rejecting Wiley’s claim” – including its acceptance of the state’s assertions that “retarded people do
not perform such functions as driving tractors, joining the Army, obtaining a driver’s license, and
supporting their families” – had been cast into “material doubt” by evidence presented in support
of petitioner’s request for rehearing.”  625 F.3d at 212.  “In light of this evidence,” the court added,
“Wiley’s ability to function vel non was the type of clearly disputed fact that could benefit from a
hearing before the state court.”  Id.  The Fifth Circuit then concluded that, “faced with the threshold
question of whether to allow Wiley’s claim to proceed to a hearing, it was an unreasonable
application of clearly established federal law for the Mississippi Supreme Court to deny Wiley’s
Atkins claim without a hearing, and the district court correctly concluded that it was not bound to
afford the state court's decision deference.”  625 F.3d at 213.

88) Valdovinos v. McGrath, 2011 WL 996660 (9th Cir. Mar. 22, 2011). After the Supreme Court
vacated its earlier decision granting relief on petitioner’s Brady v. Maryland claim and remanded
for further consideration in light of Harrington v. Richter, 562 U.S. 86 (2011), the Ninth Circuit
panel affirmed the district court’s denial of relief.  The court adhered to its view that a Brady
violation occurred, but emphasized that its “review of the state court’s unexplained denial of the
petition ... is limited by [§ 2254(d)]”:

Although we disagree with the state court’s ruling, we cannot conclude that it
lacked any reasonable basis to deny relief. The state court could have concluded
that the withheld exculpatory evidence did not cast doubt on the outcome of the trial
because the evidence pointing to Valdovinos’s guilt – the eyewitness’ testimony,
the similarities between his car and the shooter’s car, and the fact that he fled the
state immediately after the shooting – was sufficiently strong. That the district court
agreed with the state court that no Brady violation occurred provides further
indication that fairminded jurists can and do disagree as to the merits of this claim.
Therefore, despite our conclusion that Valdovinos’s Brady rights were violated, we
cannot hold that he is entitled to habeas relief.

89) Johnson v. Finn, 665 F.3d 1063 (9th Cir. 2011). Before vacating the district court’s order rejecting
the magistrate judge’s findings on petitioner’s Batson v. Kentucky claim, the Ninth Circuit examined
whether, in light of the state court’s denial of relief on the merits and the limits imposed by Cullen
v. Pinholster, 563 U.S. 170 (2011), the magistrate had been authorized to hold an evidentiary hearing
at all.  The court determined that although the state court of appeal “recited the correct standard”
when it rejected petitioners’ Batson claim for failure to make a prima facie case, it relied on a state
law formulation of the standard for doing so that had been “squarely rejected ... as contrary to
Batson” in Johnson v. California, 545 U.S. 162 (2005).  665 F.3d at 1068.  “A state court that
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equates a correct standard with an incorrect standard,” the Ninth Circuit observed, “cannot be
applying the correct standard in the manner required by law.”  Id.  The court also rejected the state’s
contention that Johnson could not serve as the basis for evaluating the state court decision under §
2254(d) since it was announced three years after the state court of appeal’s decision in these cases,
explaining that the Ninth Circuit had already determined that “the federal law that the California
Court of Appeal applied unreasonably here is Batson itself, not just its restatement in Johnson.”  665
F.3d at 1069 (citing Williams v. Runnels, 432 F.3d 1102 (9th Cir. 2006)).

90) Simon v. Epps, 2012 WL 669433 (5th Cir. Mar. 1, 2012) (per curiam) (unpublished).  The Fifth
Circuit reversed the denial of relief on petitioner’s Ford v. Wainwright, 477 U.S. 399 (1986), claim
in this Mississippi capital case, finding that the Mississippi Supreme Court’s determination that he
had failed to make the threshold showing of incompetence to be executed necessary to warrant a
hearing involved an unreasonable application of Ford.  After discovering that their client had
suffered serious neurological damage in connection with a head injury, petitioner’s counsel
responded to a motion to set an execution date by asserting that he was incompetent, and followed
that response with a petition for state post-conviction relief raising the same issue, and a motion for
appointment of counsel and expert assistance.  The state court reacted by ordering disclosure of
petitioner’s prison mental health records to both parties, but held counsel’s other motions in
abeyance, which had the effect of preventing an evaluation by an outside expert.  In a subsequent
filing, petitioner’s counsel submitted an affidavit from an expert indicating that, based on a review
of the available documentation, petitioner “may” be incompetent, but that an actual evaluation would
be necessary.  The state responded with affidavits from three prison doctors who had evaluated
petitioner and found him competent; petitioner’s counsel were not afforded time to reply to the
state’s submissions, and their requests for expert assistance and access to petitioner were never
granted.  Instead, the Mississippi Supreme Court issued an order finding that petitioner had failed
to make the threshold showing necessary for a hearing, reasoning that his expert had said only that
he “‘may have suffered a significant neurological event,’” that the prison records indicated normal
functioning, and that the prison doctors had said the same thing. Petitioner then sought federal
habeas relief, which was denied without a hearing by the district court.

Examining the state court’s handling of petitioner’s claim under § 2254(d), the Fifth Circuit
found that “the process he received at the initial [threshold] stage ... was so unfair and one-sided that
it amounted to an unreasonable application of the law clearly established by Ford and Panetti [v.
Quarterman].”  Emphasizing the state’s submission of affidavits from three prison doctors, the state
court’s failure to rule on petitioner’s request for expert assistance, and its reliance upon petitioner’s
failure to present a firm opinion from his own expert, the Fifth Circuit determined that, “[e]ven
though Ford does not grant prisoners a psychiatric evaluation by an expert of their choosing as a
matter of right until after a threshold showing of incompetence has been made, the inequitable access
to experts in this case still runs afoul of the right to due process as discussed in Ford.”  2012 WL
669433 at *8.  Clarifying its position, the Fifth Circuit went on to explain that:

we do not hold today that prisoners are entitled to experts in order to make a
threshold showing of incompetence. We merely hold that the procedures in this
case, which allowed the State to present expert evaluations while Simon was
prevented from presenting countervailing expert evaluations, violated fundamental
fairness and due process.  The impact of the court’s order denying Simon an expert
evaluation was magnified when the court suggested that the uncertainty of
[petitioner’s expert’s] affidavit undermined his opinion.  ... It is difficult to view the
process Simon received as fundamentally fair when the court discounted the one
affidavit that Simon was able to obtain for its uncertainty, when that uncertainty
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was a direct result of the court’s refusal to grant an order allowing [the expert] to
evaluate Simon. Under the circumstances the court created, it is hard to imagine
what more Simon could have done to make a threshold showing of incompetence.

2012 WL 669433 at *8.  After adding that the state court’s failure to provide petitioner with time to
reply to the state’s submissions compounded the inconsistency with Ford, see id., the Fifth Circuit
held that “the Mississippi Supreme Court unreasonably applied clearly established federal law by
failing to apply fundamental due process principles to the first stage of Simon’s competency
evaluation.” Id. at *9. “The process that Simon received,” the court concluded, “deprived him of a
meaningful opportunity to make a substantial threshold showing of incompetence and thus violated
his due process rights.” Id.  The court concluded by remanding the case for additional proceedings.

91) Madison v. Commissioner, Alabama Dept. of Corrections, 677 F.3d 1333 (11th Cir.) (per
curiam), cert. denied sub nom. Thomas v. Madison, 568 U.S. 1019 (2012).  After affirming the
denial of relief on two other issues, the Eleventh Circuit panel reversed the district court’s denial of
petitioner’s Batson v. Kentucky claim and remanded for further proceedings.  In response to trial
counsel’s Batson objection – which was based on the prosecution’s use of six strikes against
African-American prospective jurors, a comparative analysis, and “racial sensitivities” raised by the
circumstances of the case – “the trial judge held that Madison’s counsel had not proved ‘bias on the
part of the State’ and then denied the motion.” 677 F.3d at 1338.  After petitioner was convicted and
sentenced to death (despite an 8 to 4 jury recommendation for life), “[t]he [Alabama] Court of
Criminal Appeals [CCA] affirmed ..., concluding that the trial judge had not erred in denying
Madison’s Batson claim, because Madison had not ‘established purposeful racial discrimination.’” 
Id. 

Petitioner’s contention before the Eleventh Circuit was that the CCA “used the wrong
standard for establishing a prima facie case when it required Madison to establish ‘purposeful racial
discrimination’ rather than to provide sufficient support for an inference of discrimination.”  2012
WL 1450039 at *4. The Eleventh Circuit agreed:

The Court of Criminal Appeals reached a decision contrary to clearly established
federal law under 28 U.S.C.  2254(d)(1) because the court increased Madison’s
prima facie burden beyond what Batson requires. ... Here, the Court of Criminal
Appeals demanded that Madison establish purposeful discrimination at the outset
rather than merely produce evidence sufficient to raise an inference of
discrimination, which is all that Batson requires. Because the state-court decision
falls within the “contrary to” clause of § 2254(d)(1), we must undertake a de novo
review of the record. 

677 F.3d at 1338-39.  After conducting that de novo review, the Eleventh Circuit held that petitioner
“met his burden of establishing a prima facie case,” and remanded “the case for the district court to
complete the final two steps of the Batson proceedings.” Id. at 1339.

92) Sochor v. Secretary, Dept. of Corrections, 685 F.3d 1016 (11th Cir. 2012), cert. denied, 569 U.S.
948 (2013).  Before affirming the denial of relief in this Florida capital case, the Eleventh Circuit
held that, “as measured against [Porter v. McCollum, 558 U.S. 30 (2009),] the Supreme Court of
Florida unreasonably applied Strickland to decide the issue of prejudice ... when it failed to consider
or discounted entirely the mental health evidence that Sochor had presented in the postconviction
evidentiary hearing” in support of his claim that trial counsel was ineffective for failing to conduct
an adequate mitigation investigation.  685 F.3d at 1029.  The Eleventh Circuit went on to conclude,
however, that “[w]hen all the relevant evidence is weighed, the aggravating evidence outweighs the
mitigating evidence,” such that trial counsel’s concededly deficient performance “did not prejudice”
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petitioner. Id. at 1030-31.

93) Mosley v. Atchison, 689 F.3d 838 (7th Cir. 2012).  Although it agreed with the district court’s
determination that the Illinois Appellate Court’s denial of petitioner’s ineffective assistance of
counsel claim was defective under § 2254(d), the Seventh Circuit vacated the grant of relief in this
murder/arson case and remanded for factual findings necessary to determine petitioner’s entitlement
to relief under § 2254(a).  The state’s theory at petitioner’s bench trial was that he directed two
young gang members to set fire to an apartment building which was home to a rival drug dealer.  In
support of that theory, the state presented testimony from the drug dealer and her friend, who
claimed to have heard petitioner as he stood below the drug dealer’s apartment window and yelled
words of encouragement to the arsonists.  Defense counsel called one witness, who appeared
confused at times but indicated that petitioner had been with a large group across the street from the
apartment building when the fire broke out, and had not shouted anything to any would-be arsonists. 
In finding petitioner guilty, the trial judge made and relied upon specific findings accepting the
prosecution’s claims about petitioner’s location and statements at the time of the fire.  Petitioner later
sought state post-conviction relief on the ground that trial counsel was ineffective for failing to call
two witnesses, both of whom provided affidavits placing petitioner with the group across the street,
denying that he had yelled anything to the arsonists, and adding that he was among a group who
rushed to the scene of the fire and helped rescue residents.  Both witnesses also explained that they
had approached trial counsel and offered to testify, had been told by counsel that they would be
called, and had been present in the courtroom during the trial.  The state post-conviction court
summarily denied relief, and the Illinois Appellate Court affirmed.  Petitioner then sought federal
habeas relief on the same claim.  The district court held an evidentiary hearing, but was persuaded
by the state to ignore the evidence developed at the hearing pursuant to the then-recent decision in
Cullen v. Pinholster, 563 U.S. 170 (2011).  Proceeding only on the state court record, the district
court held that petitioner had satisfied § 2254(d), and granted relief without making any findings on
the evidence taken at the federal hearing. 

After explaining that “[t]he district court read Pinholster too broadly” when it refused to
consider evidence developed at the federal hearing despite the finding that § 2254(d) had been
satisfied, 689 F.3d at 842, the Seventh Circuit performed its own assessment of the state appellate
court’s decision and found defects in the resolution of both the deficient performance and prejudice
components of the Strickland analysis.  As to counsel’s performance, the Seventh Circuit held that

it was unreasonable [for the state court] to find summarily that trial counsel chose
not to call [the two witnesses] as a matter of trial strategy. According to their
affidavits, which were treated as true for purposes of the state courts’ summary
disposition, Mosley’s lawyer never even interviewed them to learn what they might
say. On that limited record before the state courts, the courts had to assume the
lawyer was not aware of the specifics of their potential testimony. 

689 F.3d at 848.  The Seventh Circuit also took issue with the state appellate court’s
characterizations of the missing witnesses’ testimony as merely cumulative and corroborative of the
state’s theory.  The court explained that “[e]vidence that provides corroborating support to one side’s
sole witness on a central and hotly contested factual issue cannot reasonably be described as
cumulative,” and that the state court’s view of the testimony as supporting the prosecution’s theory
reflected a fundamental misapprehension of the issues at trial.  Id. at 848-49.  With regard to
prejudice, the Seventh Circuit found the state court’s decision “contrary to” federal law because it
“repeatedly misstated the controlling constitutional standard under Strickland” by insisting that
petitioner was required “to show that the result would have been different” absent counsel’s errors.”
Id. at 849.  The court went on to acknowledge that a simple misstatement of the federal rule is not
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always proof of a deviation sufficient to satisfy § 2254(d)(1), but made clear that in this case, “[t]he
state appellate court did not merely recite the wrong standard or use an inapt shorthand expression
of the standard. It applied an incorrect and more onerous standard, and the difference may well have
been decisive.” Id. at 850-51.

94) Stitts v. Wilson, 713 F.3d 887 (7th Cir. 2013), cert. denied, 571 U.S. 1197 (2014).  The Seventh
Circuit reversed the denial of relief in this Indiana non-capital murder case and remanded for
additional factual determinations, finding that the state court’s denial of relief was unreasonable
within the meaning of § 2254(d)(1) and (2), and that facts necessary to a proper resolution of the
merits of petitioner’s ineffective assistance of counsel claim remained to be ascertained.  Petitioner
was convicted “based entirely on the testimony of two witnesses,” both of whom had significant
credibility problems.  713 F.3d at 889.  In state post-conviction relief proceedings, he asserted that
trial counsel had been ineffective for failing to investigate and present alibi evidence showing that
he had been at an American Legion Post, which “served as a sort of nightclub,” at the time of the
shooting.  Id.  In support of the claim, petitioner presented testimony from his father and an
employee of the American Legion, both of whom verified the alibi; trial counsel had interviewed the
father the day before petitioner’s trial, but had never interviewed the employee.  Trial counsel did
not testify, but submitted an affidavit claiming to have made a strategic decision not to present an
alibi defense due to a lack of “‘quality witnesses,’” but “did not specifically mention the extent of
his alibi investigation ....”  Id. at 890.  After the state post-conviction court denied relief, the Indiana
Court of Appeals affirmed, finding that trial counsel’s interview of one witness (petitioner’s father)
was sufficient to inform the decision to forego an alibi defense, and that, in light of the prosecution’s
eyewitness testimony, petitioner had not been prejudiced. 

The Seventh Circuit began its analysis by emphasizing that the “issue on appeal is not
whether trial counsel’s decision not to raise an alibi defense at trial ... was reasonable,” but was
instead “whether trial counsel’s investigation of a potential alibi defense was sufficient under any
reasonable application of Strickland.” 713 F.3d at 891.  After observing that the “state appellate
court framed Stitts’s investigation claim as being about whether trial counsel performed any alibi
investigation at all, not whether trial counsel’s investigation was adequate,” the Seventh Circuit
pointed out that “nothing in Strickland suggests that the ineffectiveness issue is about whether or not
any investigation was done in all cases, but whether or not the extent of trial counsel’s investigation
was adequate depending on the facts in each particular case.”  Id. at 892.  The court then
acknowledged the recent decision in Brady v. Pfister, 711 F.3d 818 (7th Cir. 2013), which
“discussed” the range of ways in which a federal court might proceed once the state court’s
“reasoning” has been found to have been “unreasonable,” and found that, “even under the most
deferential standard applied in Harrington [v. Richter, 562 U.S. 86 (2011)], ... there are no
‘arguments or theories’ that a ‘fairminded jurist[ ]’ would believe are consistent with Supreme Court
precedent that ‘could have supported [ ] the state court’s decision.’”  713 F.3d at 893.  The court
explained:

When a defendant’s alibi is that he was at a nightclub at the time of the shooting,
where there are presumably many people, we cannot fathom a reason consistent
with Supreme Court precedent that would justify a trial counsel’s decision to
interview only a single alibi witness without exploring whether there might be
others at the venue who could provide credible alibi testimony. There is simply no
evidence in the record to suggest that exploring the possibility of other alibi
witnesses “would have been fruitless” under these circumstances.

713 F.3d at 893 (quoting Wiggins v. Smith, 539 U.S. 510, 525 (2003)); see also id. at 893 n.3 (“[T]he
state court’s finding that ‘[n]othing in the record indicates that trial counsel knew or even could have
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discovered that [the American Legion employee] could have provided Stitts with an alibi defense
prior to trial’ was also an unreasonable determination of the facts in light of the record, because the
mere fact that Stitts claimed to be at the nightclub meant that trial counsel could have discovered
[him], or potentially any number of alibi witnesses, prior to trial.”).  Additionally, with regard to the
state court’s refusal to find prejudice, the Seventh Circuit again found that “no ‘fairminded jurist’
would arrive at this conclusion ... because the prosecution’s case rested entirely on the testimony of
two somewhat unreliable wintesses.”  Id. at 894; see also id. (“[I]f these [alibi] witnesses testified,
the trial would have been transformed from a one-sided presentation of the prosecution’s case into
a battle between competing eyewitness testimony....”).

95) Taylor v. Grounds, 721 F.3d 809 (7th Cir. 2013).  The Seventh Circuit reversed the denial of relief
on petitioner’s conflict of interest claim in this Illinois murder case and remanded for an evidentiary
hearing after finding that the state supreme court’s decision affirming the denial of post-conviction
relief involved an unreasonable application of clearly established federal law, and was based on an
unreasonable determination of the facts.  Petitioner and his brother were both charged in connection
with the shooting death of a rival gang member, and they proceeded to trial together, before separate
fact-finders (petitioner waived a jury, his brother had a jury), and represented by the same attorney,
Prusak. At trial, the prosecution contended that petitioner had handed the murder weapon to his
brother just before the shooting and was therefore guilty on an accountability theory.  Defense
counsel attacked the prosecution’s case as unreliable, but presented no evidence on behalf of either
defendant; both were convicted.  Petitioner later sought state post-conviction relief on the ground
that counsel labored under an actual conflict of interest.  At an evidentiary hearing before the state
post-conviction court, petitioner presented several eyewitnesses who had made themselves available
to defense counsel prior to trial, offered to testify that petitioner had not been the source of the gun
used by his brother, but were told by counsel that their testimony could not be used because it would
harm petitioner’s brother’s case.  Defense counsel also testified, and claimed that he had rejected
the witnesses, not because they would have hurt one of his clients, but because the prosecution’s
case was weak enough to be met through cross-examination alone, and because the additional
witnesses had credibility problems that he wished to avoid.  Following the evidentiary hearing, the
state post-conviction court denied relief in a two-paragraph oral ruling that contained no factual
findings, and no other indication of the basis for the ruling. The Illinois Supreme Court affirmed in
a reasoned decision, finding that petitioner had failed to show an actual conflict, and that the lower
court had made an implicit factual determination with regard to adverse effect that petitioner had
failed to overcome. 

The Seventh Circuit found defects in both of the Illinois Supreme Court’s bases for
affirming the denial of post-conviction relief. [for a description of the § 2254(d)(2) finding, see
SECTION 2254(d) LIMITATION ON RELIEF – “UNREASONABLE DETERMINATION OF THE FACTS”
CASES, infra].  As to the existence of a conflict, the Seventh Circuit found that the “Illinois Supreme
Court unreasonably equated Prusak’s common defense strategy [i.e., that the prosecution’s evidence
against both defendants was weak] with the absence of antagonism between the brothers’ interests.”
721 F.3d at 818.  “Without an assessment of the discarded defense and its relationship to his
brother’s interests,” the Seventh Circuit added, “the [state] court could not determine whether or not
[petitioner’s] interests were at odds with [his brother’s] in the context of choosing a defense to
pursue at trial.” Id. at 819. After further determining that “[t]he brothers’ interests clearly were at
odds because [petitioner’s] witnesses constituted a potentially successful defense strategy for
[petitioner] but posed a significant threat to [his brother],” the Seventh Circuit concluded that the
state court’s treatment of the brothers’ interests as “harmonious” in light of Holloway v. Arkansas
and Cuyler v. Sullivan constituted “‘an error well understood and comprehended in existing law
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beyond any possibility for fairminded disagreement.’” Id. at 820 (quoting Harrington v. Richter, 562
U.S. 86, 103 (2011)).  Having determined that § 2254(d) was satisfied on the basis of the state court
record alone, the Seventh Circuit remanded the case for an evidentiary hearing on the unresolved
“question of whether Prusak’s performance was adversely affected by the conflict ....” 721 F.3d at
824; see also id. (observing that “[s]uch a result is consistent with ... Cullen v. Pinholster, 563 U.S.
170 (2011),” and quoting Justice Breyer’s concurring and dissenting opinion in that case).

96) Hooper v. Ryan, 729 F.3d 782 (7th Cir. 2013).  The Seventh Circuit vacated the denial of relief in
this Illinois murder case and remanded with instructions to afford the state the option of participating
in a hearing on petitioner’s Batson claim or granting him a new trial.  At petitioner’s 1981 trial, the
prosecution used five of its eleven peremptory strikes to remove all black prospective jurors who had
survived challenges for cause.  After Batson was decided, the case was remanded to the trial court
for a hearing on the possibility that race discrimination motivated the strikes, but the trial judge held
that the record did not even support a prima facie case, and the Illinois Supreme Court agreed.  

On appeal of the denial of federal habeas relief, the Seventh Circuit held that the state
supreme court had “made at least four errors that were unreasonable applications of the Supreme
Court’s decisions, if not outright contradictions of them.”  729 F.3d at 785.  First, while petitioner’s
“principal argument” had been “that the numbers speak for themselves,” the state supreme court
“held ... that a judge is forbidden to infer a prima facie case of discrimination from a racially
disproportionate use of challenges.” Id.  “This,” the Seventh Circuit found, “conflicts with Batson,”
which authorized reliance on “statistical methods.” Id.  The court also noted that “[l]ater decisions,
such as Miller-El v. Dretke, 545 U.S. 231 (2005), show that Batson was serious in its endorsement
of statistical methods,” and added that consideration of those decisions was appropriate in this case
because they did not announced “‘new rules’ for the purpose of Teague.”  Id.; see also id. at 786
(“Miller-El ... does not change anything substantive about Batson. Instead it illustrates the proper
application of Batson’s approach. Miller-El was itself decided on collateral review; the Justices did
not see any problem in applying its understanding to a case in which direct review had ended years
earlier.”).  Second, the Seventh Circuit found that the state court had made a “legal error” in
reasoning that, “[b]ecause most of those struck with peremptory challenges were not black, ... it is
unlikely that race did not play a role.” Id. at 786.  After observing that “[t]his reflects confusion
about how to use numbers,” the court explained that “[t]he right question is whether it is possible
to understand the pattern of strikes on the hypothesis that race did not play a role. ... Our
back-of-the-envelope calculation suggests that the probability is vanishingly small.”  Id.  Third, the
state supreme court’s analysis indicated a belief “that using race in jury selection is tolerable as long
as the defendant, victims, and witnesses all are of the same race.” Id.  The Seventh Circuit
characterized that as “a serious legal blunder.”  Id.  Fourth, the Seventh Circuit found that the “the
state court erred in concluding ... that a prima facie case can be defeated by a prosecutor’s seemingly
race-neutral explanation for the strikes.” Id.  After noting that the Supreme Court’s cases
demonstrate that “it is important to keep the sequence of proof straight,” the Seventh Circuit
explained that, “To say ‘the prosecutor gave a reason, therefore there is no prima facie case’ is to
scramble the analysis in a way that potentially eliminates the need to evaluate the prosecutor’s
honesty.” Id. at 787.  After adding that such a mixup might not be harmful if the reviewing judge
nevertheless makes an informed determination that race discimination did not occur, the court added
that such a determination “did not occur here.”  Id.; see also id. (“The prosecutor did not articulate
any reason for one of the strikes, and [the trial judge] did not evaluate the honesty of the reasons
stated for the other four.”).  

Having identified these defects, the Seventh Circuit concluded that “the Supreme Court of
Illinois applied Batson unreasonably ... in concluding that the evidence did not make out a prima
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facie case of race discrimination in jury selection.” Id. The court then explained that although its
“analysis does not establish that the prosecutor engaged in racial discrimination[,] ... it does remove
the state court’s ground of decision and entitle Hooper to an evidentiary hearing in federal court.”
729 F.3d at 787 (citing Cullen v. Pinholster, 563 U.S. 170 (2011)); see also id. (“ The judge will not
owe any deference to [the trial judge’s] views; a federal evidentiary hearing leads to an independent
decision.”).  Finally, the Seventh Circuit observed that “[i]t seems unlikely that [a meaningful Batson
hearing] can be done 32 years after the trial,” and that, instead, “[t]he State of Illinois may think it
prudent to forego the exercise and offer Hooper another trial – though that, too, would be hard to
hold 33 years after the murders ... with much prospect of an accurate decision.” Id. 

97) Milton v. Miller, 744 F.3d 660 (10th Cir. 2014).  The Tenth Circuit reversed the denial of relief in
this Oklahoma drug trafficking case and remanded for an evidentiary hearing on petitioner’s claim
that appellate counsel was ineffective for failing to raise a record-based claim that trial counsel was
ineffective for failing to communicate a favorable plea offer.  After describing the relevant
procedural and factual background, the Tenth Circuit examined the Oklahoma Court of Criminal
Appeals’ (OCCA) denial of relief on the merits and found that it impermissibly “truncated
Strickland’s first prong by stating, ‘The fact appellate counsel fails to recognize or raise a claim,
regardless of merit, is not sufficient alone to establish ineffective assistance of counsel, or to
preclude enforcement of a procedural default.’”  744 F.3d at 669.  Likening this case to McGee v.
Higgins, 568 F.3d 832 (10th Cir. 2009), and Cargle v. Mullin, 317 F.3d 1196 (10th Cir. 2003), the
court observed that this defect in the OCCA’s approach not only affected the result of the deficient
performance inquiry, but also “necessarily rendered meaningless any accompanying prejudice
analysis,” and was “contrary to clearly established federal law.” Id. at 670.   In a footnote to that
determination, the court further noted that in addition to the OCCA’s use of the wrong legal
standard, its “ultimate rejection” of petitioner’s claim also involved “an unreasonable application
of Strickland” since it purported to apply that rule despite the existence of an “inherent factual
dispute in the record.” Id. at 670 n.5.

98) Barnes v. Joyner, 751 F.3d 229 (4th Cir. 2014), cert. denied, 135 S.Ct. 2643 (2015).  A majority
of the Fourth Circuit panel reversed the denial of relief in this North Carolina capital case, and
remanded for an evidentiary hearing to determine whether the state court’s deviations from Remmer
v. United States, 347 U.S. 227 (1954), were prejudicial.  Immediately after the jury returned its
recommendation that petitioner and his co-defendant be sentenced to death, defense counsel
informed the trial judge of reports that a juror had contacted a member of the clergy with a question
about the death penalty, and had brought a Bible into the deliberation room. After ascertaining that
there was no evidence concerning whether or not a juror discussed the facts of the case with any
person outside the jury, the trial court refused to allow further fact development and denied defense
counsel’s request for a mistrial.  The North Carolina Supreme affirmed on direct appeal, noting the
absence of “evidence” about the content of the discussion with the minister, and reasoning that this
lack of evidence justified the trial judge’s refusal to “probe further into the sanctity of the jury room
....” 751 F.3d at 235.  Petitioner continued to pursue the possibility of juror misconduct in state post-
conviction proceedings, bolstering his claim and request for a hearing with affidavits identifying the
juror and the clergyman she contacted, and establishing that the contact had been made in reaction
to a defense attorney’s closing argument, and had resulted in one juror reading a particular Bible
passage to the other jurors.  The state post-conviction court summarily denied relief, finding that the
juror misconduct claim had previously been addressed and rejected on direct appeal.  Later, the
federal district court denied habeas relief, also without holding a hearing.  

On appeal, the Fourth Circuit majority held that the state post-conviction court “failed to
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apply Remmer or any reasonable version of it.” 751 F.3d at 247.  The majority explained:
The [state post-conviction] court greatly distorted Barnes’ burden, requiring much
more of Barnes than a threshold or minimal showing of potential juror bias. Instead,
to demonstrate an entitlement to a hearing, the [state] court required Barnes to
present evidence that a juror was actually biased and that Barnes was therefore
actually prejudiced by the unauthorized communication. ...  In essence, the MAR
Court demanded proof of a Sixth Amendment violation—that is, proof of juror
bias—before Barnes was entitled to any relief. Such a requirement is directly at
odds with Remmer. Certainly, if defendants were required to prove juror bias before
obtaining a hearing, the Remmer hearing requirement, which is designed to
determine “what actually transpired, or whether the incidents that may have
occurred were harmful or harmless,” Remmer, 347 U.S. at 229, would be utterly
meaningless. Therefore, no reasonable reading of Remmer comports with the burden
placed on Barnes by the [state] court.

751 F.3d at 248; see also id. at 251 (“By demanding that Barnes prove prejudice before affording
him a hearing, the [state] court turned Remmer on its head. The [state] court’s adjudication was an
objectively unreasonable application of clearly established federal law to the facts of Barnes’ juror
misconduct claim ....”).

99) Matamoros v. Stephens, 783 F.3d 212 (5th Cir. 2015).  Affirming the denial of relief on petitioner’s
Atkins v. Virginia claim in this Texas capital case, the Fifth Circuit adhered to its practice of
combining the requirements of § 2254(d)(2) and § 2254(e)(1) so as to require the prisoner to
demonstrate, “by clear and convincing evidence, that [the state court] unreasonably determined” the
dispositive facts. 783 F.3d at 216.  In this case, the Fifth Circuit set out a summary of the evidence
put before the state courts, which featured a series of IQ scores in the sixties and low seventies,
testimony from several experts concluding that petitioner was intellectually disabled, and no expert
testimony to the contrary, then explained its decision to affirm the denial of relief:

Oftentimes, the precise standard of review has little practical effect on the outcome
of a case. ... This is not one of those cases. The law permits us to grant relief only
if Matamoros has shown, by clear and convincing evidence, that the Court of
Criminal Appeals was unreasonable in concluding that Matamoros failed to prove,
by a preponderance of the evidence, that he is intellectually disabled, as that term
is defined in [Ex parte] Briseno, [135 S.W.3d 1 (Tex.Crim.App. 2004),] and has
been interpreted by Texas courts.  ¶  Under that standard, Matamoros’s petition
fails. Although Matamoros provided ample evidence that he exhibits adaptive
behavior deficits – including multiple test results, multiple expert opinions, and
multiple diagnoses spanning three decades – and although the state has no expert
testimony in support of its position, instead relying primarily on historical and
observational evidence, Matamoros has not shown that the Court of Criminal
Appeals was unreasonable in concluding that Matamoros did not meet his burden.
Under Briseno’s framework, the Court of Criminal Appeals was free to weigh the
historical and observational evidence and its interpretation of Matamoros’s
testimony more heavily than it weighed the scientific and expert reports presented
by Matamoros. As we have recounted, the record contains evidence that Matamoros
has formulated plans, has shown the potential for leadership, responds appropriately
to external stimuli, answers questions directly, lies to protect his own interests, and
has committed offenses requiring forethought. See Briseno, 135 S.W.3d at 8-9.
Moreover, the state used cross-examination to cast some doubt on [a defense
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expert’s] methodology and findings, as well as those of other doctors who examined
Matamoros. Thus, even though the only competent scientific evidence in the record
suggests that Matamoros has deficits in numerous adaptive behavior areas,
Matamoros has not clearly and convincingly shown that it was unreasonable for the
Court of Criminal Appeals to conclude that Matamoros did not satisfy the Briseno
test for adaptive behavioral defects.

783 F.3d at 226-27.
 
100) Daniel v. Commissioner, Alabama Dept. of Corrections, 822 F.3d 1248 (11th Cir. 2016).  The

Eleventh Circuit vacated the denial of relief in this Alabama capital case and remanded for an
evidentiary hearing and de novo review of petitioner’s claim that trial counsel were ineffective for
failing to investigate and present available mitigating evidence and evidence rebutting a component
of the prosecution’s case in aggravation.  After opening its opinion with the observation that
petitioner’s “childhood was nightmarish by any standard,” the Eleventh Circuit found that although
“trial counsel presented some mitigation evidence ... through [petitioner’s] mother, the description,
details, and depth of abuse in [his] background that he brought to the attention of the state courts in
his habeas proceedings far exceeded anything the sentencing jury and judge were told.”  822 F.3d
at 1254.  Through a lengthy and detailed discussion, the court went on to determine that the Alabama
Court of Criminal Appeals’ (CCA) decision upholding the summary denial of state post-conviction
relief on the ground that petitioner “failed to specifically and sufficiently plead his ineffective
assistance of counsel claim under Alabama Rules of Criminal Procedure 32.6(b) and 32.7(d)”
involved an unreasonable application of Strickland v. Washington and its progeny. 

After setting forth the relevant background – including petitioner’s conviction for a double
homicide, trial counsel’s presentation of a single witness (petitioner’s mother) at the penalty phase,
and the dismissal of a 96-page (plus exhibits) state post-conviction petition without discovery or a
hearing – the Eleventh Circuit identified the CCA’s decision as “the focus” of its § 2254(d) analysis.
822 F.3d at 1258.  Adhering to circuit precedent establishing that Alabama CCA decisions finding
insufficient specificity or failure to state a claim “are adjudications on the merits and subject to
AEDPA review,” the court framed its task as requiring answers to “two questions”: “First, whether
Mr. Daniel’s second amended Rule 32 petition and its attached exhibits pleaded enough specific
facts that, if proven, amount to a valid penalty phase ineffective assistance of counsel claim.  Second,
if we answer the first question in the affirmative, ... whether the [CCA’s] decision to the contrary
was unreasonable under § 2254(d).” Id. at 1261; see also id. (noting that “facts ... alleged in [the]
petition and supporting exhibits are assumed to be true under Alabama law”). The court then carried
out a detailed and systematic analysis of petitioner’s state court allegations and their treatment by
the CCA, and found that petitioner had “pleaded more than sufficient facts about trial counsel’s acts
and omissions to show their penalty phase investigation” was constitutionally deficient.”  Id. at 1263;
see, e.g., id. (“For starters, Mr. Daniel pleaded that trial counsel had almost no meaningful contact
with him or his family prior to trial. * * * Specifically, [he] pleaded that trial counsel ignored
numerous efforts by his mother and sister to provide relevant background information.”); id. at 1265
(the state court petition “specifically detailed the chronic physical, emotional, and sexual abuse that
the jury never heard, and that trial counsel could have gotten from timely and meaningful interviews
of [petitioner and his family]”); id. at 1267 (noting trial counsel’s awareness of “red flags” about
petitioner’s educational struggles, counsel’s failure to acquire school records that were “easy to get,”
and the post-conviction petition’s allegations of “sufficient facts ... to show that trial counsel’s
failure to obtain [petitioner’s] school records was deficient”); id. at 1268 (linking trial counsel’s
failure to acquire readily available school and social history information to their inability “to give
the trial court relevant and necessary information to support their motion for a mental health
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evaluation,” and finding post-conviction allegations “sufficient ... to show trial counsel performed
deficiently in failing to secure the assistance of a mental health expert”); id. at 1269 (noting that
post-conviction petition “affirmatively pleaded” local presence and trial availability of two qualified
mental health experts whose evaluations highlighted cognitive impairments reflecting “borderline
intellectual disability” that was “itself powerful mitigation” despite falling short showing
ineligibility under Atkins v. Virginia); id. at 1270 (finding that state petition “pleaded sufficient facts
... to show ... trial counsel were deficient for not exploring [petitioner’s] borderline intellectual
disability”); id. at 1271 (finding that state petition also “pleaded specific and sufficient facts to state
a claim that trial counsel was deficient” for failing to “investigate and challenge the state’s
characterization of [petitioner’s] prior burglary conviction as a violent felony involving attempted
rape” where readily available court documents and witnesses – including the alleged victim –
confirmed that petitioner “‘never even came close to physically or sexually assaulting her ....’”). 

Having confirmed the sufficiency of petitioner’s allegations to the state courts, the Eleventh
Circuit next determined that although the CCA “did not address whether trial counsel’s investigation
into [petitioner’s] background was reasonable,” its treatment of counsel’s mishandling of petitioner’s
prior conviction was unreasonable. 822 F.3d at 1272.  The court explained that the CCA had parsed
Rompilla v. Beard too finely when it distinguished that decision from petitioner’s allegations by
emphasizing that Rompilla involved a prior conviction file that “‘contained a veritable cornucopia
of potential mitigating evidence’” while petitioner had made no such claim about his own case.  Id.
at 1273.  “Rompilla,” the Eleventh Circuit clarified, “did not hold that prior conviction records must
contain mitigating evidence in order to trigger counsel’s duty to consult them.  Rather it held that
counsel renders deficient performance if he fails to investigate readily available records, when he
is on notice that the state intends to rely on prior convictions as aggravation.” Id.; see also id. (“[The
CCA’s] reasoning is contrary to or an unreasonable application of clearly established federal law.”).
The Eleventh Circuit also took issue with the CCA’s suggestion that because “the state did not
emphasize” petitioner’s prior conviction, trial counsel “‘could have made a strategic decision’ ... to
avoid calling further attention to [it],” explaining both that the conviction received more attention
and had a greater impact than the state court acknowledged, and that “counsel’s decision cannot be
characterized as strategic when it was not the result of a reasonable investigation ....”  Id. at 1273-74. 

Turning to the prejudice prong of petitioner’s ineffective assistance of trial counsel claim,
the Eleventh Circuit again found that, under “any fair reading,” his state court allegations “pleaded
sufficient facts” to make out a Strickland claim.  822 F.3d at 1275; see also id. at 1276-77
(identifying “several factors” supporting this conclusion, including the Supreme Court’s recognition
that “evidence of impaired intellectual functioning or adaptive functioning is ‘inherently
mitigating’”; that “the long-lasting effects child sexual abuse has on its victims” are widely
recognized; that “even without substantial and compelling mitigation ..., [the] jury [in this case]
voted 10 to 2 for death”; that “the nature, quality, and volume of the mitigation never known to the
jury is significant enough to conclude that it ‘bears no relation’ to the cursory evidence that trial
counsel presented”; and that, in light of the prosecution’s artificial inflation of petitioner’s prior
conviction for burglary, the aggravating evidence was “‘not as substantial’” as the sentencers were
led to believe).  From there the Eleventh Circuit identified two defects in the CCA’s decision that
rendered it “contrary to, and an unreasonable application of, clearly established Supreme Court
precedent.” Id. at 1277.  First, the state court “unreasonably failed to consider” the aggregate impact
of trial counsel’s deficiencies, and instead “broke up [petitioner’s] penalty phase ineffective
assistance of counsel claim into different subparts, then analyzed them separately.” Id. at 1278; see
also id. (noting that CCA “never considered what would be the combined effect of all mitigating
evidence in producing a different outcome at sentencing. But it is the reweighing of the totality of
mitigating evidence that is important for reweighing under Strickland”).  Second – and
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“[i]ndependent of the state court’s failure to reweigh the totality of the mitigating evidence” – the
Eleventh Circuit held that the CCA “unreasonably applied Supreme Court precedent when it failed
to give any consideration to the mitigating effect of [petitioner’s] borderline intellectual
functioning,” while focusing instead on his inability to prove ineligibility for a death sentence under
Atkins – a theory which had never been “the gravamen of [petitioner’s] claim[.]” Id.; see also id. at
1279 (“Rather than address the borderline intellectual disability mitigation evidence that Mr. Daniel
pleaded should have been investigated and presented, the [CCA] reformulated his claim, analyzed
it as an Atkins claim, and then rejected it as such.”). 

Finally, having determined that petitioner’s allegations “stated a strong case” for ineffective
assistance of trial counsel, the Eleventh Circuit vacated the district court’s earlier order denying
discovery and remanded for an evidentiary hearing and de novo review.  822 F.3d at 1280.

101) Hardy v. Chappell, 849 F.3d 803 (9th Cir. 2016) (amended op.).  After determining that the
prejudice standard used by the  California Supreme Court was “contrary to” Strickland v.
Washington, the Ninth Circuit majority added that, even “[a]ssuming ... the California Supreme
Court did correctly conceptualize and apply the Strickland prejudice standard but simply
camouflaged that  understanding with a different—and incorrect—phrasing of the legal standard,
we still conclude that its application was unreasonable.” 849 F.3d at 824.  In the ensuing discussion,
the majority observed that, “[b]ecause only the prejudice prong is at issue here, double deference
does not apply,” id. at 825; see also id. at 825 n. 10 (“Because the prejudice prong of Strickland
presents only a more specific legal rule, a case considering only that prong is not subject to double
deference ....”); and that, “[b]ecause Richter cited Williams approvingly, and because no Supreme
Court decision has overruled Williams, it is clear that the ‘fairminded jurist’ language in Richter is
just an alternative way to describe the objective unreasonableness standard elucidated in Williams
and not a new subjective standard,” id. at 825-26.  Examining the state court’s decision in light of
those principles and the record evidence, the majority quickly determined that, “[t]o the extent the
California Supreme Court concluded there was not a substantial likelihood of a different result, it
did not simply arrive at an incorrect conclusion about prejudice but it applied the Strickland
prejudice prong in an objectively unreasonable manner.” Id. at 826.

102) Tucker v. Superintendent, Graterford SCI, 677 Fed.Appx. 768 (3rd Cir. 2017) (unpublished),
cert. denied, 138 S.Ct. 426 (2017).  Before reversing the grant of relief on the ground that
petitioner’s public trial claim lacked merit under Waller v. Georgia, 467 U.S. 39 (1984), the Third
Circuit found that the state court’s reliance exclusively on the “less rigorous standard from
Commonwealth v. Berrigan, 501 A.2d 226 (1985),” was “contrary to Waller.” 677 Fed.Appx. at 775;
see also id. at 776 (“The standard articulated in Berrigan that allows ‘reasonable restrictions’ on
public access to the courtroom is inconsistent with the narrow tailoring required by Waller. The
[state court] did not consider whether the closure was narrowly tailored, whether reasonable
alternatives to a complete closure existed.”).  Noting the impact of this error on the analysis of the
ineffective assistance of appellate counsel claim through which petitioner had asserted his public
trial claim, the Third Circuit added that, “[b]ecause both prongs of the [state court’s] Strickland
analysis necessarily depended on the analysis of the underlying Waller claim, the ... Strickland
analysis is an unreasonable application of and contrary to clearly established federal law.” Id. at 776. 
The Third Circuit further observed that it was “deeply concerned that Pennsylvania courts ... are not
applying Waller when analyzing defendants’ Sixth Amendment public-trial claims.” Id.
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J. SECTION 2254(d) LIMITATION ON RELIEF

4. “CONTRARY TO / UNREASONABLE APPLICATION OF” CASES    

DISTRICT COURT CASES

1) Atley v. Ault, 21 F.Supp.2d 949, 954-957 (S.D.Iowa 1998), aff’d, 191 F.3d 865 (8th Cir. 1999). 
The court adopted and purported to apply the First Circuit’s interpretation of §2254(d) as set forth
in O’Brien v. Dubois, 145 F.3d 16 (1st Cir. 1998). Explaining the “unreasonable application”
inquiry, the court stated that “[a] good reference point for making such a determination is the extent
to which other inferior federal courts have decided factually similar cases.” Turning to petitioner’s
conflict of interest claims, the court quickly moved past the “contrary to” analysis, stating that,
because the state supreme court opinion “cites to many of the generally relevant United States
Supreme Court precedents and does not explicitly disavow these precedents, this court will go
directly to the second step of the O’Brien inquiry.” Proceeding with the “unreasonable application”
question, the court concluded that petitioner was entitled to relief because the “Iowa Supreme Court
disregarded the explicit command of the United States Supreme Court in Holloway [v. Arkansas],”
by failing to require any meaningful inquiry by the trial court in the face of concerns expressed by
defense counsel, the prosecutor, and petitioner himself, that defense counsel was laboring under a
conflict of interest. The court went on to find that the state supreme court’s failure to require that
petitioner be appointed substitute counsel at his trial constituted a further unreasonable application
of federal law.  

2) Noble v. Kelly, 89 F.Supp.2d 443, 460 (S.D.N.Y. 2000), aff’d, 246 F.3d 93 (2nd Cir. 2001).  The
court granted relief in this post-AEDPA attempted murder case after concluding that the state trial
court failed to apply the rule of Taylor v. Illinois, 484 U.S. 400 (1987), before deciding to exclude
the testimony of a key defense witness for failure to comply with New York’s alibi notice
requirement, and that the state appellate court failed to apply Chapman v. California, 386 U.S. 18
(1967), in assessing the harmlessness of the trial court’s ruling.  Applying §2254(d), the federal court
observed that “[t]he trial court’s error . . . does not lie in its application of Taylor standard to the
particular facts of this case; it lies in the fact that the court applied the wrong standard.  Similarly,
the Appellate Division affirmed that error while applying the wrong harmless error standard. . . . The
trial court’s ruling was contrary to Taylor; the Appellate Division’s was contrary to Chapman.” 

The court also granted relief on petitioner’s claim that trial counsel was ineffective for
failing to file notice of alibi, which deprived petitioner of the ability to introduce important
exculpatory evidence.  The court explained that petitioner’s “lawyer decided to pursue an alibi
defense, but was unable to present that defense because of his misinterpretation of the governing
discovery rules.  In no sense, can that failure be attributed to a strategic choice.”  After expressing
its belief that the state appellate court’s “application of Strickland to this case was unreasonable,”
the court noted that, “[b]ecause we cannot conceive of how a decision can be an unreasonable
application of a rule but somehow be not contrary to that rule, we conclude that under either
approach [to interpreting §2254(d)] a writ of habeas corpus is warranted.”

3) Wanatee v. Ault, 101 F.Supp.2d 1189, 1197 (N.D.Iowa 2000), aff’d, 259 F.3d 700 (8th Cir. 2001). 
In reaching the conclusion that petitioner was entitled to relief on his claim that counsel was
ineffective for failing to properly advise him to accept an offer to plead guilty to second degree
murder, which resulted in his conviction by a jury for first degree murder, the court found the state
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court’s denial of relief both “contrary to” and an “unreasonable application of,” Strickland.  The
state court’s decision was “contrary to” Strickland because it applied the wrong formulation of the
prejudice standard:  “whether [petitioner] has shown that he did not have a fair trial,” as opposed to
the “reasonable probability” standard set forth in Strickland and its progeny.  The state court’s
decision was “an unreasonable application” of Strickland because it looked to whether, in the
absence of counsel’s deficient performance, the “fact finder would have had a reasonable doubt,”
rather than whether petitioner would even have  proceeded to trial in the first place.

4) Ouber v. Guarino, 158 F.Supp.2d 135, 154 (D.Mass. 2001), aff’d 293 F.3d 19 (1st Cir. 2002). 
Granting relief in this cocaine trafficking on the ground that trial counsel was ineffective for telling
the jury four times during his opening statement that petitioner would testify, but then persuading
her not to testify during trial, the district court found the state appeals court’s rejection of petitioner’s
claim both contrary to, and an unreasonable application of, federal law.  The state court’s analysis
of trial counsel’s performance was an unreasonable application of Strickland “because the court’s
assessment of trial counsel’s performance failed to consider all of the circumstances that relate to
that performance, including what trial counsel knew or should have known at the time he made his
opening about the strengths and vulnerabilities of the petitioner as a witness.”  The state court’s
prejudice analysis, which was based on Commonwealth v. Sefarian, was “contrary to the Strickland
test because the Sefarian test provides no way of deciding whether the deficient performance of
counsel is ‘sufficiently serious to warrant setting aside the outcome of the proceeding.’” (quoting
Stickland).

5) United States ex rel. Erickson v. Schomig, 162 F.Supp.2d 1020, (N.D.Ill. 2001).  Examining the
state court’s denial of collateral relief on petitioner’s ineffective assistance of counsel claim under
§2254(d) in this capital case, the district court began by taking issue with the state court’s
determination that petitioner had not been prejudiced by counsel’s performance because it was
“unlikely” that the trial court would have ruled differently absent the fraudulent expert witness
testimony inadvertently presented by defense counsel.  After setting forth the dictionary definitions
of “unlikely” and “‘reasonable’ probability,” the district court concluded that the state court’s “use
of the ‘unlikely’ standard . . . appears to hold [petitioner] to a higher standard than Strickland
requires . . . and triggers §2254(d)(1)’s ‘contrary to’ clause.”  Slip op. 34 (citing Williams v. Taylor). 
Additionally, the district court acknowledged that the state court’s use of “unlikely” may have been
merely “an unfortunate word choice,” but nevertheless “decline[d] to give the [state court] the
benefit of the doubt . . .” 162 F.Supp.2d at 1043.

The district court further found the state court’s rejection of petitioner’s claim to be an
unreasonable application of Strickland, explaining that, in contrast to the state court’s approach, a
proper prejudice analysis under Strickland “requires more than simply removing [the witness] from
the equation.  [It requires a reviewing court] to consider the evidence that a minimally competent
attorney would have presented.”  162 F.Supp.2d at 1046.  In this case, that evidence included
multiple head injuries resulting in dizziness, headaches and unconsciousness, psychological and
emotional abuse during childhood, growing up with a schizophrenic mother, sexual abuse by a priest,
alcohol and drug addiction, and brain damage.  The district court also made clear that trial counsel
“had no idea whether [his sole sentencing phase witness] was qualified and [the witness’] written
report gave him at best, only a general idea of his testimony.” 162 F.Supp.2d at 1045.  The court
continued:  “The record shows that counsel did not make a strategic decision to make [the witness]
the linchpin of the defense theory;  he simply forged ahead blindly.  The Constitution requires a
lawyer to do more than roll the dice and hope for the best, especially during a capital sentencing
hearing.” 162 F.Supp.2d at 1045. 
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6) Shafer v. Bowersox, 168 F.Supp.2d 1055 (E.D.Mo. 2001), aff’d, 329 F.3d 637 (8th Cir. 2003). 
In the course of granting relief on petitioner’s challenge to his waiver of counsel prior to entering
a plea of guilty and requesting a death sentence, the district court found that the state courts’ “failure
to adequately address and consider [petitioner]’s background and mental health in determining the
validity of his waiver of counsel amounted to an unreasonable application of the Supreme Court’s
decision in Edwards [v. Arizona],” and that the state supreme court’s “opinion does not ‘indulge
every reasonable presumption against waiver [of the right to counsel],’ as directed by the Supreme
Court [in Johnson v. Zerbst].” 168 F.Supp.2d at 1078-1079.

7) Wilson v. Moore, 193 F.Supp.2d 1290, 1294 (S.D.Fla. 2001).  Finding that the state courts’
rejection of petitioner’s challenge to his contempt conviction involved an unreasonable application
of federal law, the court explained that the state courts failed to apply governing Supreme Court
precedent based on two invalid distinctions they had drawn between those precedents and cases like
petitioner’s.  As a result, the court concluded, “the state court was unreasonable not to extend the
standard announced in the[] Supreme Court cases to petitioner’s speech.”

8) Williams v. Spitzer, 246 F.Supp.2d 368, 383 (S.D.N.Y. 2003).  Williams brought this petition to
enforce an alleged oral promise by the state that if he cooperated with federal and state prosecutors
following his guilty plea, the state prosecutors would permit him to withdraw his plea and plead
instead to a lesser charge.  The state courts refused to enforce the agreement because it was not
recorded.  In a case of first impression, the district court held that the New York state courts
unreasonably failed to extend the due process principle of Santobello v. New York, 404 U.S. 257
(1971), from the plea-inducing context to the cooperation-inducing context. After further analysis,
the court ordered an evidentiary hearing to establish the existence of the oral agreement.

9) Harrison v. Anderson, 300 F.Supp.2d 690, 701-703 (S.D.Ind. 2004).  Before reaching the merits
and granting relief on petitioner’s judicial bias claim in this Indiana capital case, the district court
concluded that §2254(d) would not apply because the state court failed to adjudicate the merits of
petitioner’s federal claim, and alternatively that, if §2254(d) did apply, the state court’s decision was
“contrary to” federal law.  As to the second of these conclusions, the court found that, if the claim
had been adjudicated on the merits in state court, the resulting decision was “contrary to” governing
Supreme Court precedent:  “Not only did the Indiana Supreme Court fail to articulate the proper
federal test, but it articulated a test – abuse of discretion, prejudice to the defendant – wholly
incompatible with the nature of structural error, for which prejudice is not required[.]” 

10) Murillo v. Frank, 316 F.Supp.2d 744, 753-754 (E.D.Wis. 2004), aff’d, 402 F.3d 786 (7th Cir.
2005).  Granting relief on petitioner’s Confrontation Clause claim in this Wisconsin first degree
intentional homicide case, the district court held that the state appellate court’s decision affirming
the conviction was contrary to Lilly v. Virginia, 527 U.S. 116 (1999), from which this case was
“indistinguishable.”  The court explained:

In both cases, the prosecution was allowed to introduce in evidence against the
defendant a statement obtained from another suspect as he was being questioned by
police about the same crime for which the defendant was on trial.  In both cases, it
was the defendant’s own brother.  Here, Luis had been told he was a suspect in the
shooting and, just as the defendant’s brother in Lilly, had reason to believe that
shifting responsibility for the crime to another would be in his interest.

Rejecting the state court’s attempt to rely upon certain distinctions between this case and Lilly, the
court further stated that “it is not enough that there are differences between the two cases.  No two
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cases are ever exactly alike in all respects.  To warrant different conclusions, the differences must
be material;  they must be legally significant.  Here, I conclude that they were not.”

11) Jennings v. Crosby, 392 F.Supp.2d 1312, 1343 (N.D. Fla. 2005), aff’d, 490 F.3d 1230 (11th Cir.
2007), cert. denied sub nom. Jennings v. McNeil, 552 U.S. 1298 (2008).  Before denying relief in
this Florida capital case, the district court held that the state supreme court’s determination that
retroactive application of the newly enacted cold, calculated and premeditated (CCP) aggravator did
not violate the Ex Post Facto Clause was an unreasonable application of federal law. Citing Justice
Marshall’s dissent from a denial of certiorari on this issue, the district court held the state court’s
reliance on Combs v. State, 403 So.2d 418 (Fla. 1981), which held that the CCP aggravator did not
add new elements to the crime because it was a mere extension of the premeditated element of first-
degree murder, was an unreasonable application of federal law because Combs itself was an
unreasonable application of federal law.  (citing Justus v. Florida, 465 U.S. 1052)(1984) (Marshall,
J. dissenting from denial of certiorari).  The district court went on, however, to conclude that the
state court’s error was harmless.

12) Truesdale v. Sabourin, 427 F.Supp.2d 451 (S.D.N.Y. 2006).  In the course of determining that a
reconstruction hearing was necessary, the district court found that the state appellate court’s
rejection of petitioner’s Batson claim was contrary to federal law in holding that petitioner had
“failed to establish a prima facie case of discrimination because his numerical argument was not so
compelling as to be conclusive by itself, and it was not corroborated by any other evidence.” 427
F.Supp.2d at 455 (internal citations omitted).  The district court explained that “Batson does not
support the differential treatment of claims based on a pattern of strikes and claims based on other
forms of evidence,” that statistics alone can establish a prima facie showing, and that Batson does
not require that the prima facie showing be compelling or conclusive.  427 F.Supp.2d at 460.

13) Cooper v. McNeil, 2008 WL 5252267 (M.D.Fla. Dec. 17, 2008), aff’d in part, rev’d in part, 646
F.3d 1328 (11th Cir. 2011) (reversing denial of penalty phase relief).  Before denying relief on
petitioner’s penalty phase ineffective assistance of counsel claim in this Florida capital case, the
district court found that the state court’s determination that counsel’s performance was not deficient
was unreasonable under both § 2254(d)(1) and (d)(2).  At trial, counsel attempted to “paint a picture
of a young man who ... acted on impulse, acted in the spur of the moment, acted in bad judgment,
acted at the direction and really under the domination of another individual.”  Id. at 32.  But the only
support counsel offered for this theory was the testimony of petitioner’s mother, who knew little
about significant elements of petitioner’s background.  Id.  In the state post-conviction hearing,
petitioner’s brother and sister, neither of whom was contacted prior to trial, described the tension
in their home and how it escalated during their mother's absence.  Id. at 34.  Petitioner's sister
“described the physical abuse Petitioner suffered from his brother Donnie after Petitioner's father
died, and the influence of the older, stronger Donnie on Petitioner.”  Id.  Petitioner’s brother and
sister also addressed “petitioner's suicidal tendencies, the impoverished conditions petitioner lived
in as a child, and petitioner's extensive drug and alcohol abuse beginning at age eleven ....”  Id. at
29.  The mother's testimony did not address any of this.

Assessing counsel’s performance and the post-conviction evidence, the district court rejected
the state courts determination that counsel’s performance was adequate under both 2254(d)(2) and
(d)(1). Id. at 35.  Applying 2254(d)(2), the court found that the state court’s finding that “trial
counsel and co-counsel testified that they thoroughly investigated and interviewed witnesses, that
they spoke on several occasions with Defendant and his mother, and that they obtained names and
leads and pursued those leads,” was inconsistent with the very limited mitigation investigation that
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counsel in fact described.  Id. at 36.  The state court’s finding that counsel’s preparation for the
penalty phase was “entirely strategically reasonable” was not supported by counsel’s post-conviction
testimony that there was nothing strategic about their failure.  Id. at 36-37.  Applying 2254(d)(1),
the district court concluded that counsel failed to conduct an investigation that would enable them
“to discover all reasonably available mitigating evidence,” id. at 34 (quoting ABA Guidelines for
the Appointment and Performance of Counsel in Death Penalty Cases 11.4.1(C) (1989)), and
therefore could not have made an informed strategic decision to limit their mitigation presentation
as the state court held.  (The court, however, did not find unreasonable the state court determination
of counsel’s failure to call the mental health expert, acknowledging that his diagnosis that petitioner
suffered from an antisocial personality disorder, a borderline personality disorder, a substance abuse
disorder, and an isolated explosive disorder, was “precisely the type of strategic decision which
Strickland protects from subsequent appellate scrutiny.” Id. at 38 n. 38.)  The court went on to
conclude that petitioner could not establish that the state court’s determination that he had not been
prejudiced was unreasonable.

14) Bolin v. Chappell, 2012 WL 3646894 (E.D.Cal. Aug. 21, 2012) (amended opinion).  In the course
of granting an evidentiary hearing on petitioner’s ineffective assistance of counsel claim in this
California capital case, the district court followed the course prescribed by Cullen v. Pinholster,563
U.S. 170 (2011), which began with an assessment of the state court’s denial of relief in light of the
record that was before that court.  Bolin was identified as the perpetrator of two shooting deaths at
a secluded mountainside cabin by a third surviving victim, Jim Wilson.  Wilson was shot once in the
shoulder, but escaped after running away up the mountain.  After the shooting, Bolin left the area
and traveled to Chicago where he was eventually arrested after he was featured in an episode of
America’s Most Wanted.  Bolin’s case was the subject of extensive pre-trial publicity that continued
after his arrest and throughout his trial.  This publicity included the full America’s Most Wanted
program (which was essentially a dramatization of Wilson’s account of the crime), shorter update
segments, numerous newspaper articles, television news coverage regarding Bolin’s arrest and
extradition, and coverage of Bolin’s pre-trial and trial proceedings.  The news media reported that
Bolin had an extensive history of violence and criminal conduct, characterized him as a “survivalist,”
and claimed that the mountain cabin where the crime occurred was “booby trapped” with four live
pipe bombs.  Much of this reported information, however, was highly inaccurate.  Prior to jury
selection, Bolin’s attorneys moved for a change of venue.  While counsel’s motion was based, in
part, on a survey of residents in the county, their arguments to the court substantially understated the
survey results favoring the motion, and the trial judge deferred a ruling but invited trial counsel to
renew their request after voir dire.  During jury selection, 171 potential jurors were individually
questioned.  Of these, 66 reported knowledge about the case from pretrial publicity.  At least 24
prospective jurors indicated that they believed Bolin to be guilty, including 3 seated jurors.  Trial
counsel, however, exercised only four of their allotted 20 peremptory challenges and failed to renew
the motion for change of venue.  Bolin was convicted of murder and several related crimes and
sentenced to death. 

On direct appeal, Bolin argued that trial counsel were ineffective for failing to renew the
motion for change of venue.  The California Supreme Court rejected the claim, finding that:  (1) trial
counsel’s failure reflected a reasonable trial strategy; (2) few jurors recalled specifics about the
pretrial publicity or had formed resolute impressions of Bolin’s guilt; (3) trial counsel could have
recognized that the effect of publicity was not as substantial as they initially feared, especially after
an 11-month break in news coverage before the trial; and, (4) in any event, the America’s Most
Wanted program was relevant only to the guilt phase of the trial, which was “virtually a forgone
conclusion.”  2012 WL 3646894 at *26.  Bolin then raised sought state habeas relief, and presented
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numerous exhibits including affidavits from both trial counsel stating that they had no strategic
reason for failing to renew the motion for change of venue.  The state court summarily dismissed the
petition, and Bolin sought federal habeas corpus relief.  

Acting on Bolin’s request for an evidentiary hearing, the federal district court began by
determining that the California Supreme Court’s decision on direct appeal contained a number of
unsupported and erroneous factual conclusions.  Specifically:  (1) the record plainly disproved the
state court’s findings that few prospective jurors recalled specifics or had formed impressions about
Bolin’s guilt; (2) there was no evidence to support the state court’s claim that media coverage
subsided 11 months before trial; (3) trial counsel’s conduct during voir dire refuted the state court’s
finding that they may have determined that the pre-trial publicity was not a substantial concern –
counsel made continued and persistent efforts to challenge individual jurors for cause based on pre-
trial publicity and their affidavits “flatly contradict the state court’s finding[s] and demonstrate the
absence of a strategic decision,” id. at *30; and, (4) the state court’s finding that the America’s Most
Wanted program only related to the guilt phase of the trial “cannot be sustained under any
construction of the record,” id.  In light of these defects, the district court held that the state court’s
conclusion “cannot withstand scrutiny under § 2254(d)(1) applying the fairminded jurist standard
set out in Richter.”  The district court further found that the summary denial of the ineffective
assistance of counsel claim in state habeas proceedings was also unreasonable because Bolin’s
petition had stated a prima facie case:

The California Supreme Court’s summary denial of [Bolin’s claim] signals the state
court finding that even if Bolin’s allegations had been accepted as true, he failed to
state a prima facie case.  To the contrary, Bolin did state fully and with particularity
the facts supporting his contentions of deficient performance by [trial counsel] in
both his state and federal petitions.

Id. at *33.  The court went on to conclude that § 2254(e)(2) did not preclude an evidentiary hearing.
See id. at *36.    
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J. SECTION 2254(d) LIMITATION ON RELIEF

5. “UNREASONABLE DETERMINATION OF THE FACTS”    

COURT OF APPEALS CASES

1) Jeffries v. Wood, 114 F.3d 1484, 1500 (9th Cir. 1997) (en banc), cert. denied, 522 U.S. 1008
(1997).  While refusing to apply §2254(d) in this pre-Act case, the Ninth Circuit observed that
“[c]ertainly, a state court factual determination is unreasonable if it is ‘so clearly incorrect that it
would not be debatable among reasonable jurists,” (quoting Drinkard v. Johnson), but that, “[a]s to
more debatable factual determinations, ‘the care with which a state court considered the subject’ may
be important.” (quoting Lindh v. Murphy).

2) Torres v. Prunty, 223 F.3d 1103, 1109 (9th Cir. 2000).  The Ninth Circuit affirmed the grant of
relief in this non-capital California case, finding that the trial court’s refusal to hold a hearing to
determine petitioner’s competency resulted from an unreasonable determination  of the facts in light
of the evidence presented, and that petitioner was therefore entitled to relief under §2254(d)(2). 
Specifically, the court of appeals found the trial court’s “factfinding procedure . . . clearly
inadequate” to support its determination that petitioner’s accusations that his trial counsel had joined
a conspiracy against him lacked credibility.   The court of appeals also found the trial court’s finding
that no bona fide doubt as to petitioner’s competence existed “conclusionary and not fairly supported
by the record.”  In footnote 6, the court noted that, “[i]n deciding, as we have, that the state courts’
factual determinations were unreasonable within the meaning of §2254(d)(2), we have decided, of
necessity, that on the existing record [petitioner] has rebutted the ‘presumption of correctness’ of
those findings by ‘clear and convincing evidence.’ See §2254(e)(1).”

3) Beck v. Bowersox, 257 F.3d 900, 901 (8th Cir. 2001).  Observing that §2254(d)(2) and §2254(e)(1)
establish “difficult standards for the habeas petitioner to overcome,” the Eighth Circuit explained
that these standards “require meaningful federal court review of the evidentiary record considered
by the state courts.”  The court went on to reverse the district court’s denial of relief on petitioner’s
claim that his rights were violated by the admission of unconstitutionally obtained statements,
concluding that the lower court erred in denying petitioner’s request to supplement the record to
include the transcript of the state court suppression hearing, and in reaching the merits of petitioner’s
claim without reviewing that transcript, from the which the state court “drew heavily” in rejecting
petitioner’s suppression claim. 

4) Gunn v. Ignacio, 263 F.3d 965, 969-971 (9th Cir. 2001).  Granting relief on petitioner’s claim that
the prosecutor in his Nevada “robbery with a deadly weapon” cases breached the agreement pursuant
to which his guilty pleas were entered, the Ninth Circuit observed that “[t]he question determinative
of the outcome of this case is whether [the state court’s] determination is an ‘unreasonable
determination of the facts in light of the evidence presented in the State court proceeding.’” (quoting
§2254(d)(2)).  Relying on its decision in Van Tran, the court explained that “we read the
‘unreasonable determination of the facts criterion [of §2254(d)(2)] to require ‘more than mere
incorrectness,’ such that the state court’s fact finding is so ‘clearly erroneous’ as to leave us with a
‘firm conviction’ that its determination was mistaken on the evidence before it.”  Applying this
approach, the court went on to explain that it had “searched with great care for any words in the
sentencing hearing that support the [state court’s] determination that the ‘state further indicated that
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it would not oppose concurrent sentences.’  We cannot find any.”  Rather, “the prosecutor promised
not to oppose concurrent sentences, but then concurred in a presentence report that did oppose
concurrent sentences – which amounts to the prosecutor opposing concurrent sentences.”  This
meant “the difference between 18 years in prison and 36 years in prison.”  The court thus concluded
that “[t]he evidence is a written record so clear that it leaves us with a ‘firm conviction’ that an error
was made, [footnote omitted] that is, that there was ‘an unreasonable determination of the facts in
light of the evidence presented in the State court proceeding.’”

5) Sanna v. DiPaolo, 265 F.3d 1, 7 (1st Cir. 2001).  In the course of affirming the district court’s
denial of relief, the First Circuit made the following comments concerning §2254(d)(2) and
§2254(e)(1):  “[A] habeas petitioner can rebut [§2254(e)(1)’s] presumption [of correctness] by
adducing ‘clear and convincing evidence,’ 28 U.S.C. § 2254(e)(1), and a federal habeas court will
issue the writ if this proffer convinces it that the underlying state court’s adjudication ‘resulted in
a decision that was based on an unreasonable determination of the facts in light of the evidence
presented in the State court proceeding,’ id. § 2254(d)(2).”

6) Valdez v. Cockrell, 274 F.3d 941, 951 n.17 (5th Cir. 2001), cert. denied, 537 U.S. 883 (2002).  In
this Texas capital case, a majority of the Fifth Circuit panel attempted to “harmonize §2254(d)(2)
and §2254(e)(1)” with the following explanation:

Whereas § 2254(d)(2) sets out a general standard by which the district court
evaluates a state court's specific findings of fact, § 2254(e)(1) states what an
applicant will have to show for the district court to reject a state court's
determination of factual issues. For example, a district court may find by clear and
convincing evidence that the state court erred with respect to a particular finding of
fact, thus rebutting the presumption of correctness with respect to that fact. See §
2254(e)(1). It is then a separate question whether the state court's determination of
facts was unreasonable in light of the evidence presented in the state court
proceeding. See § 2254(d)(2). Thus, it is possible that, while the state court erred
with respect to one factual finding under § 2254(e)(1), its determination of facts
resulting in its decision in the case was reasonable under § 2254(d)(2).

274 F.3d at 951 n. 17.

7) Alexander v. Cockrell, 294 F.3d 626, 630-631 (5th Cir. 2002) (per curiam). The Fifth Circuit
quorum affirmed the district court’s grant of relief on petitioner’s claim that his parole should not
have been revoked because the revocation decision was based on the allegation that he violated a
statute subsequently declared unconstitutional by the state courts.  In so doing, the Fifth Circuit
rejected the state’s contention that any error was harmless because, according to a finding by the
state court, the revocation decision was based on two allegations, one of which had nothing to do
with the unconstitutional statute.  The court explained that although the presumption of correctness
ordinarily requires deference to state court findings of fact, “[t]his deference is not absolute, . . . and
section 2554(d)(2) allows ‘issuance of the writ if the state court decision was based on an
unreasonable determination of the facts in light of the evidence presented.’” (citation omitted).  In
this case, the district court was correct to reject the state court’s factual finding, because “[a] close
review of the record persuades that the state trial court erred in reading [the affidavit which formed
the basis of that finding] to indicate that the parole board based its revocation on both [the
constitutional and the unconstitutional allegations].”   

8) Yung v. Walker, 296 F.3d 129, 136 (2nd Cir. 2002).  Discussing the district court’s treatment of
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the state court’s findings of fact, the Second Circuit observed that “the focus of §2254(d)(2)” is “on
whether the [state] court’s factual findings are supported by sufficient evidence.” 

9) Saiz v. Burnett, 296 F.3d 1008, 1011-1013 (10th Cir. 2002).  Reversing and remanding the district
court’s grant of relief in this non-capital Colorado murder case, the Tenth Circuit took several
noteworthy positions with regard to the proper application of §2254(d).  The district court granted
relief on petitioner’s Confrontation Clause claim after finding two problems with the state appellate
court’s determination that the error had been harmless:  first, the state court’s conclusion that the
testimony underlying petitioner’s claim “was not critical to the prosecution’s case was ‘based on an
unreasonable determination of the facts in light of the evidence presented in the State court
proceeding,’” (quoting §2254(d)(2)); and second, the state court’s “application of the Chapman
harmless error analysis was incorrect because the [Confrontation Clause error] was not harmless
beyond a reasonable doubt.”   

Disagreeing with the district court’s approach, the Tenth Circuit stated that “the AEDPA
bars a federal habeas court from granting relief unless the state court decision involves either 1)
application of an incorrect legal standard or principle;  or 2) an objectively unreasonable application
of the correct legal standard or principle.”  Thus, in the Tenth Circuit’s view, the district court’s
finding that petitioner had satisfied §2254(d)(2) was somehow insufficient to overcome §2254(d)’s
limitation on habeas relief.  While the court provided little explanation for this reading of §2254(d),
footnote 2 of its opinion provides some insight into the court’s conceptualization of how the statute
operates:

The [district] court also erred by reviewing the state appellate court’s decision
under . . . §2254(d)(2).  “Harmless error is a mixed question of law and fact.”
[citation omitted]  The district court should review the Colorado court’s harmless
error analysis under the standard articulated in . . .§2254(d)(1), rather than the
standard applied to a trial court's factual findings under § 2254(d)(2). [citation
omitted]

(emphasis added).  
Having expressed its disapproval of the district court’s use of §2254(d)(2), the court asserted

that “the proper question on federal habeas review is whether the Colorado appellate court’s
application of the Chapman standard was objectively unreasonable.”  The court concluded with the
following instructions:  “Upon remand, if the district court concludes the Colorado court’s
application of Chapman was objectively unreasonable, the court should engage in an independent
harmless error analysis applying the standard articulated in Brecht v. Abrahamson, 507 U.S. 619,
637 (1993).”

10) Avila v. Galaza, 297 F.3d 911, 918 (9th Cir. 2002), cert. dismissed, 538 U.S. 919 (2003).  The
Ninth Circuit granted relief in this post-AEDPA California attempted murder case, finding trial
counsel ineffective for failing to investigate and present available evidence establishing that
petitioner was innocent.  Prior to discussing the merits of petitioner’s claim, the court determined
that §2254(d) would not bar relief in this case because the state court’s denial of relief, inter alia,
involved an unreasonable determination of the facts in light of the evidence presented in the state
court proceeding within the meaning of §2254(d)(2).  The state court decision triggered §2254(d)(2)
because “several of the referee’s factual findings are clearly erroneous . . .”  

11) Simmons v. Luebbers, 299 F.3d 929, 937 (8th Cir. 2002), cert. denied sub nom. Simmons v.
Roper, 538 U.S. 923 (2003).  In the course of granting relief from petitioner’s two death sentences
imposed after separate Missouri state court trials for the murders of two women, the Eighth Circuit
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explained why §2254(d) would not bar the grant of habeas relief.  The state supreme court rejected
petitioner’s ineffective assistance of counsel claim as it related to the second of his trials on the
ground that counsel’s failure to present the information was the result of a strategic decision that,
because the same information had not yielded favorable results when it was presented at the first
trial, there was no sense in pursuing the same failed strategy twice.  The Eighth Circuit rejected this
rationale, stating that “[i]t eludes us how the Missouri Supreme Court could have” reached this
conclusion given that “independent review of the record” reveals that the state court’s
characterization of what was presented at the first trial was “completely inaccurate.”  The court
explained that, during that proceeding, “only two witnesses” were called, neither of whom referred
to the elements of petitioner’s background summarized above, and each of whom “testified that
[petitioner]’s mother was an upstanding person.”  Given the inaccuracy of the factual premise
underlying the state court’s rejection of petitioner’s claim, the court concluded that §2254(d) would
not bar relief because the state court decision was “based on an ‘unreasonable determination of the
facts in light of the evidence presented in the state court proceeding.’”(quoting §2254(d)(2)).  

12) Bui v. Haley, 321 F.3d 1304, 1315-1318 (11th Cir. 2003).  The Eleventh Circuit panel granted relief
on petitioner’s Batson claim in this post-AEDPA Alabama capital case.  During jury selection, the
district attorney (Evans) used nine of his thirteen peremptory strikes to remove black prospective
jurors.  The defense objected, but the trial court never ruled on the objection.  After affirmance on
direct appeal, the case was remanded by the United States Supreme Court for evidentiary
development of petitioner’s Batson claim.  Evans, who had since become attorney general, refused
to appear at the ensuing evidentiary hearings.  In his place, a former assistant (Brooks) appeared and
attempted to offer race neutral reasons for Evans’ strikes.  Although Brooks never claimed to be
offering the actual reasons which motivated Evans, the trial court concluded that no Batson violation
occurred.  Eventually, the Alabama Supreme Court agreed, finding that “‘the trial court could have
reasonably inferred’” that Evans and Brooks worked as a team and “‘thus, that the reasons given by
Brooks for striking the black persons . . . were the reasons’ used by Evans at trial.”  

On appeal from the denial of federal habeas relief, the Eleventh Circuit found the state
courts’ adjudication of petitioner’s claim lacking in three respects under §2254(d).  First, the court
found the state court’s conclusion that “Brooks was in fact presenting Evans’ reasons” to be “an
‘unreasonable determination of the facts” in light of the absence of any evidence that Brooks
“discussed the issue with [Evans] at all.”  Second, the court found that “[t]o the extent that the [state]
court’s determination was based on Evans’ statements of good faith, . . . it was contrary to clearly
established federal law,” i.e., Batson itself, which expressly rejects the notion that general statements
of a prosecutor’s good faith can rebut a prima facie case of discrimination.  Finally, the court found
the state supreme court’s conclusion that Brooks’ inability to explain one of the challenged strikes
did not prevent the state from rebutting petitioner’s case given the available circumstantial evidence
was also based on “an unreasonable determination of the facts in light of the evidence contained in
the record.” 

13) Ward v. Sternes, 334 F.3d 696, 703-704 (7th Cir. 2003).  In the course of granting relief in this non-
capital Illinois murder case, a majority of the Seventh Circuit panel offered the following
observation about the relationship between §2254(d)(2) and (e)(1):

As is the case under §2254(d)(1), a petitioner’s challenge [under §2254(d)(2)] to a
decision based on a factual determination will not succeed if the petitioner merely
evidences that the state court committed error. Instead, he must further establish that
the state court committed unreasonable error. And §2254(e)(1) provides a
mechanism by which the petitioner can prove that unreasonableness. If the
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petitioner can show that the state court determined the underlying factual issue
against the clear and convincing weight of the evidence, the petitioner has not only
established that the court committed error in reaching a decision based on that
faulty factual premise, but has also gone a long way towards proving that it
committed unreasonable error. A state court decision that rests upon a determination
of fact that lies against the clear weight of the evidence is, by definition, a decision
“so inadequately supported by the record” as to be arbitrary and therefore
objectively unreasonable. 

14) Whitehead v. Dormire, 340 F.3d 532, 536 (8th Cir. 2003).  In the course of affirming the district
court’s denial of relief in this non-capital Missouri murder case, the Eighth Circuit stated as follows
with regard to §2254(d)(2) and (e)(1): “[A] state court decision involves ‘an unreasonable
determination of the facts in light of the evidence presented in state court proceedings,’ 28 U.S.C.
§ 2254(d)(2), only if it is shown by clear and convincing evidence that the state court’s
presumptively correct factual findings do not enjoy support in the record. 28 U.S.C. § 2254(e)(1).” 
The court did not refer to the Supreme Court’s recent decision in Miller-El v. Cockrell.

15) Hall v. Director of Corrections, 343 F.3d 976, 983-984 (9th Cir. 2003) (per curiam).  In the course
of granting relief in this non-capital California murder case because “false and material evidence was
admitted at Hall’s trial . . .,” a majority of the Ninth Circuit panel found the state appellate court’s
reversal of a grant of state post-conviction relief to have been based on an unreasonable
determination of the facts.  The Ninth Circuit majority attributed the state appellate court’s reversal
to a misunderstanding of the trial court’s ruling, which “indicates an implicit and necessary finding
by the trial judge that the [handwritten notes attributed to and offered against petitioner at trial] had
. . . been falsely altered.”  The majority continued:

The California Court of Appeal, therefore, proceeded from an incorrect premise,
‘agreeing’ with the trial court that the notes were not false evidence, instead of
acknowledging the trial court’s implicit finding that they were. This was an
unreasonable determination of the facts in light of the evidence that was presented
at the state court evidentiary hearing.

Turning to whether petitioner was prejudiced, the majority again rejected the state appellate court’s
finding under §2254(d)(2), stating as follows:  “[T]he court stated that there was ‘overwhelming
evidence of Hall’s guilt’ independent of the notes. To the extent this finding is entitled to AEDPA
deference, it was also an unreasonable determination in light of the evidence presented at Hall’s
trial.”  After concluding further that it had “no confidence in the verdict under these circumstances,”
the majority granted the writ.

16) Stanley v. Lazaroff, 2003 WL 22290187 at *10 (6th Cir. Oct. 3, 2003) (unpublished). Without
mentioning the Supreme Court decision in Miller-El v. Cockrell, the Sixth Circuit rejected
petitioner’s competency claim, in part, on the ground that his “arguments do not satisfy AEDPA’s
standard by identifying clear and convincing evidence that the state court unreasonably determined
that he was competent to stand trial.”

17)  Nunes v. Mueller, 350 F.3d 1045 (9th Cir. 2003), cert. denied, 543 U.S. 1038 (2004).  A majority
of the Ninth Circuit panel affirmed the district court’s grant of relief on petitioner’s claim that trial
counsel was ineffective for failing to accurately communicate the substance of a plea offer, which
resulted in expiration of the offer before petitioner could accept it.  The California state court,
purporting to take petitioner’s allegation on ineffective assistance “at face value,” denied his request
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for an evidentiary hearing and held that he had failed to make a prima facie case of ineffective
assistance.  The Ninth Circuit majority determined that the “state court’s decision applied the law
to the facts unreasonably because Nunes clearly made out a prima facie case,” and that “it was
objectively unreasonable for the state court to conclude on the record before it that no reasonable
factfinder could believe that Nunes had been prejudiced.”350 F.3d at 1054; see also id. at 1056 (“the
state court’s decision was objectively unreasonable because that court made factual findings (that
is, it drew inferences against Nunes where equally valid inferences could have been made in his
favor, and it made credibility determinations) when it rather claimed to be determining prima facie
sufficiency”).  In the course of this discussion, the majority made the following observations about
§§2254(e)(1) and (d)(2):

State court findings are generally presumed correct unless they are rebutted by clear
and convincing evidence or based on an unreasonable evidentiary foundation
(Sections 2254(e)(1) and (d)(2); . . .. But with the state court having refused Nunes
an evidentiary hearing, we need not of course defer to the state court’s factual
findings – if that is indeed how those stated findings should be characterized – when
they were made without such a hearing. ¶  While there may be instances where the
state court can determine without a hearing that a criminal defendant's allegations
are entirely without credibility or that the allegations would not justify relief even
if proved, that was certainly not the case here.

350 F.3d at 1055.  The majority went on to conclude that, “[v]iewed either as a finding of fact or as
a determination of law, then, the state court’s determination was objectively unreasonable.” 350 F.3d
at 1056.

18) Norton v. Spencer, 351 F.3d 1, 6 (1st Cir. 2003), cert. denied, 542 U.S. 933 (2004).  The First
Circuit affirmed the district court’s grant of relief on petitioner’s Brady claim in this Massachusetts
child sexual assault case, finding that the state courts’ denial of relief involved both an unreasonable
determination of the facts in light of the evidence presented (§2254(d)(2)), and an unreasonable
application of clearly established federal law (§2254(d)(1)).  In state court, petitioner moved for a
new trial and attached affidavits from witnesses setting forth the evidence supporting his Brady
claim.  The state trial court denied the motion without acknowledging the affidavits, and the state
appellate court affirmed, finding that the trial court “could” have determined that the affidavits did
not show prosecutorial bad faith, or that the information they contained was cumulative.  On appeal
from the district court’s grant of federal habeas relief, the First Circuit rejected the state’s contention
that the state court “implicitly found the affidavits to be incredible,” noting that “there is no
indication that the [state] trial court ever viewed or evaluated the affidavits.”  As to the state
appellate court’s speculative statements about the trial court’s views on the affidavits, the First
Circuit found that they involved an unreasonable determination of the facts in light of the evidence
presented.  Specifically, the court reiterated its view on the possibility of the trial court having found
the affidavits incredible without acknowledging their existence, and added the conclusion that “the
state court’s finding that ‘the affidavits were necessarily incredible or merely cumulative’ is [also]
an unreasonable determination of the facts in light of the evidence presented. After all, evidence
cannot be cumulative when it goes to an issue that was not known at the time of trial.”  From there,
the court quickly concluded that petitioner had satisfied all three components of a Brady violation,
and agreed with the district court that the state court’s denial of relief on the claim  – “a holding
utterly inconsistent with Brady” – involved an unreasonable application of clearly established federal
law. 

19) Taylor v. Maddox, 366 F.3d 992 (9th Cir.), cert. denied, 543 U.S. 1038 (2004). Before remanding
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this California felony murder and robbery case with instructions to grant the writ on petitioner’s
Miranda v. Arizona claim, the Ninth Circuit undertook a relatively detailed discussion of the
respective functions of §2254(d)(2) and §2254(e)(1).  With regard §2254(d)(2), the court stated, in
part, as follows:

[Section 2254(d)(2)’s] “unreasonable determination” clause . . . applies most readily
to situations where petitioner challenges the state court’s findings based entirely on
the state record. Such a challenge may be based on the claim that the finding is
unsupported by sufficient evidence, . . . that the process employed by the state court
is defective, . . . or that no finding was made by the state court at all . . . What the
“unreasonable determination” clause teaches us is that, in conducting this kind of
intrinsic review of a state court’s processes, we must be particularly deferential to
our state-court colleagues. For example, in concluding that a state-court finding is
unsupported by substantial evidence in the state-court record, it is not enough that
we would reverse in similar circumstances if this were an appeal from a district
court decision. Rather, we must be convinced that an appellate panel, applying the
normal standards of appellate review, could not reasonably conclude that the
finding is supported by the record. . . . Similarly, before we can determine that the
state-court factfinding process is defective in some material way, or perhaps non-
existent, we must more than merely doubt whether the process operated properly.
Rather, we must be satisfied that any appellate court to whom the defect is pointed
out would be unreasonable in holding that the state court's fact-finding process was
adequate.

366 F.3d at 999-1000 (internal citations omitted).  The court then listed the following examples of
circumstances implicating §2254(d)(2): (a)  “the situation where the state court should have made
a finding of fact but neglected to do so. In that situation, the state-court factual determination is
perforce unreasonable and there is nothing to which the presumption of correctness can attach,” 366
F.3d at 1000; (b) “where the state court does make factual findings, but does so under a
misapprehension as to the correct legal standard . . .  Obviously, where the state court’s legal error
infects the fact-finding process, the resulting factual determination will be unreasonable and no
presumption of correctness can attach to it,” 366 F.3d at 1001; (c) “where the fact-finding process
itself is defective. If, for example, a state court makes evidentiary findings without holding a hearing
and giving petitioner an opportunity to present evidence, such findings clearly result in an
‘unreasonable determination’ of the facts,” 366 F.3d at 1001; (d) “where the state courts plainly
misapprehend or misstate the record in making their findings, and the misapprehension goes to a
material factual issue that is central to petitioner's claim, that misapprehension can fatally undermine
the fact-finding process, rendering the resulting factual finding unreasonable,” 366 F.3d at 1001; and
(e) “where the state court has before it, yet apparently ignores, evidence that supports petitioner’s
claim,” 366 F.3d at 1001.

As to §2254(e)(1), the court explained, in part, as follows:
Once the state court’s fact-finding process survives this intrinsic review [under
§2254(d)(2)] -- or in those cases where petitioner does not raise an intrinsic
challenge to the facts as found by the state court -- the state court’s findings are
dressed in a presumption of correctness, which then helps steel them against any
challenge based on extrinsic evidence, i.e., evidence presented for the first time in
federal court. AEDPA spells out what this presumption means: State-court fact-
finding may be overturned based on new evidence presented for the first time in
federal court only if such new evidence amounts to clear and convincing proof that
the state-court finding is in error. See 28 U.S.C. § 2254(e)(1). Significantly, the

§2254(d) -- "Unreas. det. of facts"  1167 -- CTA



presumption of correctness and the clear-and-convincing standard of proof only
come into play once the state court’s fact-findings survive any intrinsic challenge;
they do not apply to a challenge that is governed by the deference implicit in the
“unreasonable determination” standard of section 2254(d)(2).

366 F.3d at 1000.
Applying this understanding of §2254(d)(2) and (e)(1), the court proceeded to a detailed

analysis of the state courts’ rejection of petitioner’s testimony that he invoked his right to counsel
prior to and during the interrogation, and that his confession was given involuntarily after his will
had been overborne.  The Ninth Circuit focused on the fact that the state courts had completely failed
to acknowledge or consider that petitioner’s testimony was corroborated in a number of critical
respects by the attorney he called within minutes of his post-interrogation booking.  See, e.g., 366
F.3d at 1005 (“the state courts’ failure to consider, or even acknowledge, [the attorney’s] highly
probative testimony casts serious doubt on the state-court fact-finding process and compels the
conclusion that the state-court decisions were based on an unreasonable determination of the facts”);
366 F.3d at 1006-1007 (“[N]o rational fact-finder would simply ignore it. Yet this is precisely what
the state courts did in Taylor’s case”); 366 F.3d at 1008 (“This was a major omission”).  After
further observing that “[f]ailure to consider key aspects of the record is a defect in the fact-finding
process,” 366 F.3d at 1008, the court concluded as follows:

By making their findings without taking [the attorney’s] testimony into account, the
state courts made an “unreasonable determination of the facts.” In passing section
2254(d)(2), Congress has reminded us that we may no more uphold such a factual
determination than we may set aside reasonable state-court fact-finding. When we
determine that state-court fact-finding is unreasonable, therefore, we have an
obligation to set those findings aside and, if necessary, make new findings.

366 F.3d at 1008.

20) Rutherford v. Crosby, 385 F.3d 1300, 1309 (11th Cir. 2004), cert. denied, 544 U.S. 982 (2005). 
In the course of affirming the denial of relief on petitioner’s double jeopardy claim in this Florida
capital case, the Eleventh Circuit stated as follows with regard to §2254(d)(2):  “Rutherford has not
shown by clear and convincing evidence that the Florida Supreme Court’s factual finding about the
prosecutor’s intent is unreasonable in light of the evidence in the state court record. See 28 U.S.C.
§ 2254(d)(2).”  The court did not discuss or acknowledge the Supreme Court’s disapproval of this
aggregation of the burdens imposed by §§2254(e)(1) and (d)(2) in Miller-El v. Cockrell, 537 U.S.
322, 341 (2003) (“It was incorrect for the Court of Appeals, when looking at the merits, to merge
the independent requirements of §§ 2254(d)(2) and (e)(1). AEDPA does not require petitioner to
prove that a decision is objectively unreasonable by clear and convincing evidence”). See also 
Callahan v. Campbell, 427 F.3d 897, 926 (11th Cir. 2005), cert. denied, 549 U.S. 952 (2006) (“Not
only must the state court’s factual determination have been unreasonable, but the state court’s
findings must be shown unreasonable by clear and convincing evidence”).

21) Lambert v. Blackwell, 387 F.3d 210 (3rd Cir. 2004), cert. denied, 544 U.S. 1063 (2005).  Before
reaching the merits and affirming the denial of relief in this non-capital Pennsylvania murder case,
the Third Circuit noted that a “comprehensive interpretation of AEDPA’s factual review scheme has
yet to emerge from the federal courts. Specifically, the relationship between the standards enunciated
in § 2254(d)(2) and § 2254(e)(1) remains unclear.” 387 F.3d at 235. The court then offered the
following observations:

On their face, we discern little material difference between a reasonableness
determination and a presumption of correctness as they express the same
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fundamental principle of deference to state court findings. Courts have tended to
lump the two provisions together as generally indicative of the deference AEDPA
requires of state court factual determinations.  Yet it is a cardinal rule of statutory
interpretation that we must “give effect, if possible, to every clause and word of a
statute.”  In fact, the language of §2254(d)(2) and §2254(e)(1) implies an important
distinction: §2254(d)(2)’s reasonableness determination turns on a consideration of
the totality of the “evidence presented in the state-court proceeding,” while
§2254(e)(1) contemplates a challenge to the state court’s individual factual
determinations, including a challenge based wholly or in part on evidence outside
the state trial record.

We therefore read §2254(d)(2) and §2254(e)(1) together as addressing two
somewhat different inquiries. The fundamental prerequisite to granting the writ on
factual grounds is consideration of the evidence relied upon in the state court
proceeding. Section 2254(d)(2) mandates the federal habeas court to assess whether
the state court’s determination was reasonable or unreasonable given that evidence.
If the state court's decision based on such a determination is unreasonable in light
of the evidence presented in the state court proceeding, habeas relief is warranted.

Within this overarching standard, of course, a petitioner may attack specific
factual determinations that were made by the state court, and that are subsidiary to
the ultimate decision. Here, section 2254(e)(1) comes into play, instructing that the
state court’s determination must be afforded a presumption of correctness that the
petitioner can rebut only by clear and convincing evidence. In this inquiry, a
petitioner may develop clear and convincing evidence by way of a hearing in federal
court as long as he satisfies the necessary prerequisites. See 28 U.S.C. § 2254(e)(2).
In the final analysis however, even if a state court’s individual factual
determinations are overturned, what factual findings remain to support the state
court decision must still be weighed under the overarching standard of section
2254(d)(2)

387 F.3d at 235-36 (internal citations omitted). In footnote 19, the court further indicated that the
Fifth and Ninth Circuits have “intimated two slightly different approaches” to §§2254(d)(2) and
(e)(1), but made clear that it would “adopt no rigid approach to habeas review of state fact-finding”
in this case.  

As to petitioner’s contention that the state court findings in her case were unworthy of
“deference” because they were rendered by a court lacking jurisdiction, the Third Circuit observed
that although proper jurisdiction was no longer a prerequisite for deferential treatment of state court
fact-findings, “[w]e decline to conclude, . . . that state court jurisdiction or procedures are entirely
irrelevant in a federal court’s habeas review of state court determinations.” 387 F.3d at 238.  “Even
under AEDPA,” the court continued, “federal courts are to defer regarding claims ‘adjudicated on
the merits in State court proceedings.’ This implies that the claim must be adjudicated by a court of
competent jurisdiction, as opposed to a kangaroo court or an administrative body masquerading as
a court. At the same time, however, AEDPA’s amendments to the habeas statute surely lower the
level of scrutiny a federal court is entitled to apply to the issue of state court jurisdiction. For
purposes of applying deference under section 2254(d) and (e), when a valid state court judgment
exists a federal habeas court should generally presume that the state court properly exercised its
jurisdiction.” Id.  Likewise, the court observed as follows with regard to the impact of state court
procedures on federal review of factual findings:

[T]he procedures a state court applies when adjudicating a petitioner’s claims may
also be relevant during habeas review. The extent to which a state court afforded a
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defendant adequate procedural means to develop a factual record – whether the
defendant was afforded a “full and fair hearing,” to put it in the parlance of the pre-
AEDPA statute – may well affect whether a state court’s factual determination was
“reasonable” in “light of the evidence presented in the State court proceeding” or
whether the petitioner has adequately rebutted a presumption that the state court’s
determination is correct.  In other words, the extent to which a state court provides
a “full and fair hearing” is no longer a threshold requirement before deference
applies; but it might be a consideration while applying deference under § 2254(d)(2)
and § 2254(e)(1).

387 F.3d at 239.  In this case, the court found no need to explore these issues any further, because
the state court did elect to exercise jurisdiction over petitioner’s claims notwithstanding a rule that
would have permitted it to decline to do so, and because petitioner’s assertion that the state court
refused to permit her to cross-examine witnesses at the state post-conviction hearing was “extremely
misleading.” 387 F.3d at 240.

Finally, before reaching the merits of petitioner’s claim and affirming the denial of relief,
the Third Circuit stated as follows with regard to how it would examine the state trial court’s
findings of fact, which had, in some instances, been the subject of attacks in the state post-conviction
proceedings:

With respect to the trial court’s factual determinations, . . . we apply a two-tiered
analysis because Lambert seeks to rebut the trial court’s findings through evidence
that was not before that court, namely evidence developed at the PCRA
proceedings. Thus, when reviewing trial court factual determinations, we first
determine whether they were reasonable in light of the record before the trial court.
If reasonable, we then look to whether Lambert has rebutted the finding with clear
and convincing evidence adduced at the PCRA hearing.

387 F.3d at 242.

22) Lambert v. Blodgett, 393 F.3d 943, 972-973 (9th Cir.), cert. denied, 546 U.S. 963 (2005).  In this
non-capital Washington murder case, the Ninth Circuit panel discussed the court’s recent decision
in Taylor v. Maddox, 366 F.3d 992 (9th Cir. 2004), stating, in part, as follows:

[I]n Taylor, 366 F.3d at 999, we recently held that §§2254(d)(2) and (e)(1) apply
to challenges supported by separate categories of evidence:  the “unreasonable
determination” clause of §2254(d)(2) applies to intrinsic review of a state court’s
process, or situations in which the petitioner challenges the state court’s findings
based entirely on the state court record, whereas §2254(e)(1) applies to challenges
based on extrinsic evidence, or evidence presented for the first time in federal court. 

Applying this approach, the court went on to find that, “[t]o the extent that the district court
concluded, based solely on evidence already presented to the Washington state courts, that Lambert
had rebutted the state courts’ findings by clear and convincing evidence, the court erred.  The only
evidence eligible to meet the ‘clear and convincing’ burden is new evidence presented exclusively
in federal court.” (citation omitted).

23) Walker v. True, 401 F.3d 574, 579 n.2 (4th Cir. 2005), cert. granted, judgment vacated, 546 U.S.
1086 (2006) (remanding for reconsideration in light of Banks v. Dretke, 540 U.S. 668 (2004)), op.
on remand, Walker v. Kelly, 196 Fed.Appx. 169 (2006).  Affirming the dismissal of the §2254
petition in this Virginia capital case, the Fourth Circuit panel majority rejected petitioner’s
contention that the state supreme court unreasonably determined that petitioner’s failure to cooperate
with trial counsel had caused a delay in counsel’s receipt of important school records, explaining as
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follows:  “Walker did not present evidence to challenge the conclusion that he and his mother
delayed [counsel’s] ability to request the records. Thus, he cannot show that the state court’s
determination that his recalcitrance was the reason for the late receipt of the records was an
‘unreasonable determination of the facts.’ 28 U.S.C. § 2254(d)(2).”  The majority offered no
explanation for how the presentation of additional evidence might be expected to inform the analysis
of whether the finding in question was unreasonable “in light of the evidence presented in the state
court proceeding,” as prescribed by §2254(d)(2).

24) Howard v. Walker, 406 F.3d 114, 126-127 (2nd Cir. 2005).  In the course of granting relief on
petitioner’s Confrontation Clause claim, the Second Circuit determined that the state appellate
court’s finding that the state’s expert’s testimony would have been the same even absent reliance on
inadmissible co-conspirator statements was based on an unreasonable determination of the facts
within the meaning of §2254(d)(2).  The Second Circuit explained that, while the state’s expert’s
belief that the decedent died of a heart attack was not based on the co-conspirator statements, she
had admitted on the record that her additional conclusion that the heart attack was brought about by
the burglary petitioner was alleged to have taken part in could not have been rendered without
reference to the co-conspirator’s statements.

25) Green v. Travis, 414 F.3d 288, 298 (2nd Cir. 2005).  Before denying relief on the merits, the
Second Circuit found that the New York appellate court’s finding that petitioner had not made a
prima facie case of discrimination under Batson “because ‘minorities’ in general do not constitute
a cognizable racial group” was based on an unreasonable determination of the facts.  The Second
Circuit explained that trial counsel “never objected to the peremptory exclusion of ‘minorities,’ but
only objected to the striking of both Black and Hispanic jurors,” and that counsel’s “precise
objections” were “not tangential to the adjudication of [the] claim, but central to it.”  The court went
on to conclude that the state court’s “incorrect analysis of the facts constituting the heart of Green’s
Batson claim means that its holding cannot withstand our scrutiny under § 2254(d)(2).” 

26) Shiwlochan v. Portuondo, 2005 WL 2404549 at *1 (2nd Cir. Sept. 30, 2005) (unpublished). In
this brief, unpublished order affirming the grant of relief in the form of a reduction of petitioner’s
New York prison sentence, the Second Circuit explained its rejection of the state’s §2254(d)(2)
argument as follows:

Contrary to the respondent’s argument, we owe no deference to the holding of the
[state court] that trial counsel provided his client with effective assistance of
counsel. The state court made a factual finding that trial counsel’s affidavit implied
that he conveyed to his client the trial judge’s plea offer and advice as to possible
sentences. Trial counsel’s affidavit, however, clearly states that “[t]he only thing
[he] told Mr. Shiwlochan was that there was no offer in the case.” Under the
[AEDPA], no deference is due when a claim was adjudicated on the merits in state
court and “resulted in a decision that was based on an unreasonable determination
of the facts in light of the evidence presented in the State court proceeding.” 28
U.S.C. §2254(d)(2). Given that the state court’s finding that trial counsel conveyed
the plea offer to his client flatly contradicts the affidavits of both trial counsel and
the petitioner – and relies solely on a misinterpretation of one sentence in trial
counsel’s affidavit – this finding is entitled to no deference under AEDPA.

27) Ben-Yisrayl v. Davis, 431 F.3d 1043 (7th Cir. 2005). The Seventh Circuit affirmed the grant of
relief in this capital case, finding that the state court’s rejection of petitioner’s challenge to the

§2254(d) -- "Unreas. det. of facts"  1171 -- CTA



prosecutor’s closing argument references to petitioner’s failure to testify was based on an
unreasonable determination of the facts in light of the evidence presented in the state court
proceeding (§2254(d)(2)). The strongest evidence against petitioner was a confession, which
petitioner recanted before trial.  In closing argument, the prosecutor attacked the proposition that
petitioner had confessed falsely, relying heavily on the fact that petitioner had not testified in support
of the recantation.  For example, the prosecutor argued as follows: “I told you in the opening
statement that the defendant confessed to killing these [two] people with his shotgun. We proved
that. We told you that was the cornerstone of our case and why? Because it is self evidence [sic] that
no one freely and voluntarily confesses to a murder unless they're guilty. Let the defendant tell you
why somebody would freely and voluntarily confess to –  . . .” Examining this and similar remarks
on direct appeal, the Indiana Supreme Court denied relief on the ground that “the jury in the case
could not have reasonably interpreted the prosecutor’s comments as a suggestion to infer guilt from
the defendant’s silence.” 431 F.3d at 1047.  

Recognizing that the state court’s denial of relief rested on the factual determination that the
jury could not have interpreted the prosecutor’s statements in an unconstitutional manner, the
Seventh Circuit analyzed state court’s decision under §2254(d)(2).  The court began by describing
its analysis as follows:

In evaluating whether the state court made an “unreasonable determination of the
facts in light of the evidence” we must be objectively convinced that the record
before the state court does not support the state court’s findings in question. Under
this framework, an unreasonable determination of the facts in light of the evidence
can occur where the state-court finding is unsupported by sufficient evidence.

431 F.3d at 1048 (citing Wiggins v. Smith, 539 U.S. 510, 520-521 (2003)). Using this approach, the
Seventh Circuit concluded that the state court’s finding – which interpreted the prosecutor’s use of
“the defendant” as a reference to defense counsel – was unreasonable.  The court explained:

Without a doubt, the references in this argument to “the Defendant” were aimed at
Ben-Yisrayl alone and not at his counsel. Thus, it was at least reasonable for the
jurors to interpret the prosecutor’s recommendation to "Let the Defendant tell you"
as a reference to Ben-Yisrayl individually, and, therefore unreasonable for the
Indiana Supreme Court to determine that no juror could have reasonably made this
logical jump.

431 F.3d at 1050.  In an apparent reference to §2254(e)(1), the Seventh Circuit subsequently added
that “[t]he progression of the prosecutor’s words constitute clear and convincing evidence rebutting
the Indiana Supreme Court’s finding that the jury in this case could not reasonably have interpreted
the prosecutor’s comments as a suggestion to infer guilt from the defendant’s silence.” 431 F.3d at
1050.

28) Earp v. Stokes, 431 F.3d 1158 (9th Cir. 2005), cert. denied sub nom. Ornoski v. Earp, 547 U.S.
1159 (2006).  In this California capital case, the Ninth Circuit vacated the district court’s denial of
an evidentiary hearing and grant of summary judgment for the state on two grounds, and remanded
for an evidentiary hearing.  Before addressing petitioner’s claims, the Ninth Circuit made the
following statements about §2254(d)(2)’s role in assessing a prisoner’s entitlement to an evidentiary
hearing:

Because a federal court may not independently review the merits of a state court
decision without first applying the AEDPA standards, a federal court may not grant
an evidentiary hearing without first determining whether the state court’s decision
was an unreasonable determination of the facts. . . . If the defendant can establish
any one of [the six factors enumerated in Townsend v. Sain], then the state court’s
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decision was based on an unreasonable determination of the facts and the federal
court can independently review the merits of that decision by conducting an
evidentiary hearing. . . . ¶ Accordingly, where the petitioner establishes a colorable
claim for relief and has never been afforded a state or federal hearing on this claim,
we must remand to the district court for an evidentiary hearing. 

431 F.3d at 1166-1167 (footnote omitted).
Applying this approach to petitioner’s prosecutorial misconduct claim, the Ninth Circuit

noted that the district court rejected petitioner’s allegation after making credibility determinations
based on written statements that had been placed before the state courts by petitioner, but had never
been the subject of an evidentiary hearing.  Noting that “[t]he district court reached its credibility
determination without taking the opportunity to listen to Taylor [the witness], test his story, and
gauge his demeanor,” the  Ninth Circuit disapproved of the lower court’s approach, stating as
follows: 

In rare instances, credibility may be determined without an evidentiary hearing
where it is possible to “conclusively” decide the credibility question based on
“documentary testimony and evidence in the record.” However, such a
determination is not possible here because the documentary testimony in the record
is consistent with Taylor’s story and Earp’s claim. . . .  ¶ Because the veracity of the
witnesses who signed the affidavits on which Earp based his claim was at issue, the
claim could not be adjudicated without an evidentiary hearing on this disputed issue
of material fact. Summary judgment is an inappropriate vehicle for resolving claims
that depend on credibility determinations. . . . Thus, because we conclude that Earp
has not had a full and fair opportunity to develop the facts to support his claim we
hold that the state court’s decision denying him relief without an evidentiary
hearing to resolve the credibility dispute was based on an unreasonable
determination of the facts.

431 F.3d at 1170 (internal citations omitted). 

29) Nelson v. State of Washington, 2006 WL 529958 at *1-2 (9th Cir. Mar. 6, 2006) (unpublished). 
Before discussing the merits and granting relief in this Washington child sexual assault case , the
Ninth Circuit noted that the state post-conviction hearing which formed the basis for the state court’s
denial of relief “could not be counted upon to produce reliable results” because the attorney who
represented petitioner at that hearing was employed at that time by petitioner’s trial attorney (both
attorneys have since been disbarred).  The court observed that “[t]he incentive for [post-conviction
counsel] not to foul his own nest was obvious, and there is evidence that [he] did not pursue or
present all the evidence that was available in support of Nelson’s petition.”  After acknowledging
that petitioner could not seek relief on the basis of ineffective assistance of his post-conviction
counsel, the court made clear that the bar against such claims “does not guarantee that the findings
which resulted from the proceedings were reliable, or shield those findings from attack [under
§2254(d)(2)] based on a conflict of interest.”  The court also found that “the findings yielded by the
[state post-conviction] hearing are contradicted by the record that was developed there,” such that
they “constituted an unreasonable determination of the facts in light of the evidence” within the
meaning of §2254(d)(2).

30) Lynn v. Bliden, 443 F.3d 238, 246 (2nd Cir. 2006), cert. denied, 549 U.S. 1257 (2007).  In the
course of reversing the district court’s grant of relief in this New York murder case, the Second
Circuit – without mentioning the Supreme Court’s rejection of this approach in Miller-El v. Cockrell,
537 U.S. 322 (2003) – stated as follows with regard to a federal court’s evaluation of a state court’s
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factual determinations: “a state court’s determination of a factual issue is presumed to be correct,
and is unreasonable only where the petitioner meets the burden of ‘rebutting the presumption of
correctness by clear and convincing evidence.’” (citing  28 U.S.C. § 2254(e)(1); Parsad v. Grenier,
337 F.3d 175, 181 (2nd Cir.2003); Mask v. McGinnis, 233 F.3d 132, 139 (2nd Cir.2000)). 

31) Davis v. Grigas, 443 F.3d 1155, 1159 (9th Cir. 2006). In the course of reversing the district court’s
denial of relief in this attempted murder case and remanding for an evidentiary hearing on
petitioner’s ineffective assistance of counsel at sentencing claim, the Ninth Circuit found that the
Nevada Supreme Court’s decision rejecting petitioner’s claim was based on an unreasonable
determination of the facts in light of the evidence presented to the state courts.  Specifically, while
petitioner had stipulated to two 6-15 year sentencing caps prior to pleading guilty to the two counts
underlying this case, the state supreme court rejected his ineffectiveness claim under the mistaken
impression that petitioner had stipulated to two 6 to 15 year sentences.  “Therefore,” the Ninth
Circuit concluded, “the Nevada Supreme Court’s decision was based, at least in part, on an
unreasonable determination of the facts, and so Davis may be entitled to relief under §2254(d)(2).

32) Lenz v. Washington, 444 F.3d 295, 300 (4th Cir.), cert. denied sub nom. Lenz v. Kelly, 548 U.S.
928 (2006).  Before addressing petitioner’s claims and affirming the denial of relief in this Virginia
capital case, the Fourth Circuit rejected petitioner’s contention that “§2254(e)(1) has no place in the
§2254(d)(2) inquiry.”  The court reasoned that “[p]etitioner’s argument is undercut by both Supreme
Court precedent and our own,” explaining that the Supreme Court’s Miller-El opinions refer to both
§2254(d)(2) and (e)(1), and describing the Fourth Circuit’s own decision in Wilson v. Ozmint, 352
F.3d 847 (4th Cir. 2003), as “applying §2254(e)(1) in the context of determining whether relief was
appropriate under §2254(d)(2).”  The court did not discuss or otherwise mention the decisions of
other courts of appeals assigning independent roles to §2254(d)(2) and (e)(1), e.g., Lambert v.
Blackwell, 387 F.3d 210, 235-237 (3rd Cir. 2004); Taylor v. Maddox, 366 F.3d 992, 999-1008 (9th
Cir. 2004), or the Supreme Court’s reference to the existence of a dispute over the relationship
between the two provisions in Collins v. Rice, 546 U.S. 333 (2006).

33) Rolan v. Vaughn, 445 F.3d 671, 681 (3rd Cir. 2006). Before addressing the merits and affirming
the district court’s finding that trial counsel was ineffective for failing to investigate and present
available evidence supporting petitioner’s claim of self defense, the Third Circuit found that the
district court erred in holding an evidentiary hearing in light of the state court having resolved the
factual issues underlying petitioner’s claim.   “[T]his conclusion,” the court explained, “sends us
back to the review that the District Court should then have undertaken. After concluding that there
were state court findings of fact, the District Court should have reviewed those findings to ascertain
whether or not they were reasonable.”  Conducting its own examination of that question, the Third
Circuit held that the state court’s finding that a witness would not have testified for the defense “was
objectively unreasonable because it was not supported by the record.” The court explained:

The [state] Court concluded that Vargas was unwilling to testify on behalf of Rolan
based on Vargas’s unwillingness to cooperate with a detective. The court conflated
Vargas’s unwillingness to cooperate with the police with a purported unwillingness
to testify for the defendant. The court then discredited Vargas’s testimony and
affidavit that he would have testified for Rolan had [trial counsel] called him. ¶
Contrary, however, to the [state] Court’s conclusion, the exchange between Vargas
and the detective is not probative of whether Vargas would have testified on Rolan's
behalf in 1984 if asked to do so by Goldstein. It demonstrates only that he would
not testify for the prosecution. The sole evidence before the PCRA courts on the
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issue of testifying for Rolan is Vargas’s testimony and affidavit that he would do
so. Therefore, the [state] Court’s finding of fact that Vargas would not have testified
for Rolan was not supported by the record. . . . From our examination of the record,
we find that Rolan rebutted the conclusion of the Superior Court by clear and
convincing evidence. The PCRA record was sufficient to support this finding of
unreasonableness and the District Court hearing was superfluous.

34) Clark v. Quarterman, 457 F.3d 441 (5th Cir. 2006), cert. denied, 549 U.S. 1254 (2007).  In the
course of affirming the denial of relief on petitioner’s Atkins v. Virginia claim (raised in a second
§2254 petition) in this Texas capital case, the Fifth Circuit agreed with petitioner’s contention that
“whether he suffers from significantly subaverage intellectual functioning is a question of fact, and
not a mixed question of law and fact as determined by the district court.” 457 F.3d at 444.  The court
went on to state as follows about its review of this question of fact:

[W]e review questions of fact for whether the state court decision was based upon
“an unreasonable determination of the facts in light of the evidence presented in the
State court proceedings.”  28 U.S.C. §2254(d)(2). The burden is on Clark to rebut
the state court's determination with clear and convincing evidence. 28 U.S.C. §
2254(e)(1). 

457 F.3d at 444. After discussing the evidence and findings rendered by the state court, the Fifth
Circuit – without mentioning the Supreme Court’s repudiation of this approach in Miller-El v.
Cockrell, 537 U.S. 322, 341-342 (2003) – concluded as follows:  “Because Clark has not shown by
clear and convincing evidence that the state court made unreasonable factual determinations in light
of the evidence presented, we affirm the decision of the district court.” 457 F.3d at 448. 

35) Perez v. Rosario, 459 F.3d 943 (9th Cir. 2006).  In the course of affirming the denial of relief in this
non-capital case, the Ninth Circuit offered the following observations about state court factual
determinations in the absence of an evidentiary hearing:

In many circumstances, a state court’s determination of the facts without an
evidentiary hearing creates a presumption of unreasonableness. We do not read
[Taylor v. Maddox[, 366 F.3d 992 (9th Cir, 2004),] or AEDPA to require an
evidentiary hearing in all circumstances. * * *  We are satisfied that state court fact
determinations are reasonable without an evidentiary hearing, as here, where the
record conclusively establishes a fact or where petitioner’s factual allegations are
entirely without credibility.  Where there is no likelihood that an evidentiary
hearing would have affected the determination of the state court, its failure to hold
one does not make such determination unreasonable.

(internal citation omitted).

36) Kesser v. Cambra, 465 F.3d 351, 358 n.1 (9th Cir. 2006) (en banc).  Before granting relief on
petitioner’s Batson v. Kentucky claim, the Ninth Circuit, citing Taylor v. Maddox, 366 F.3d 992 (9th
Cir. 2004), noted that “[b]ecause the evidence of the prosecutor’s bias is found in the record that was
before the California Court of Appeal, we are governed by §2254(d)(2) rather than §2254(e)(1).” See
also Briggs v. Grounds, 682 F.3d 1165, 1170 n.4 (9th Cir. 2012) (citing Kesser and observing: “We
apply § 2254(d)(2) instead of § 2254(e)(1), because the evidence the petitioner relies upon is found
in the record that was before the California Court of Appeal.”).

37) Brown v. Del Papa, 2006 WL 3267778 at *1 (9th Cir. Nov. 13, 2006) (unpublished).  Before
discussing the merits of petitioner’s Batson claim, the Ninth Circuit had this to say about its

§2254(d) -- "Unreas. det. of facts"  1175 -- CTA



approach under §2254(d)(2):  “Under the ‘unreasonable determination of the facts’ clause, we may
grant relief if ‘any appellate court to whom [sic] the defect is pointed out would be unreasonable in
holding that the state court’s fact-finding process was adequate.’ In challenges governed by this . .
. clause, AEDPA’s presumption of correctness afforded to state court factual findings and the
clear-and-convincing standard of proof required to rebut that presumption, §2254(e)(1), do not
apply.” (quoting Taylor v. Maddox, 366 F.3d 992, 1000 (9th Cir.2004)).

38) Moody v. Quarterman, 476 F.3d 260 (5th Cir.), cert. denied, 552 U.S. 843 (2007).  A majority of
the Fifth Circuit panel (Stewart, J., joined by Jones, J.) vacated the district court’s grant of relief on
petitioner’s Batson v. Kentucky claim in this Texas capital case, finding that the “district court failed
to give proper deference to the Texas Court of Criminal Appeals’ (CCA) findings of fact” on step
three of the Batson analysis.  476 F.3d at 263.  The majority began by agreeing with petitioner and
the district court that the Texas trial court acted contrary to, and unreasonably applied, Batson and
Powers v. Ohio by rejecting petitioner’s challenge to the prosecution’s use of peremptory strikes on
the sole ground that petitioner was white and therefore lacked standing to raise his Equal Protection
claim.  However, the majority disagreed with the district court’s conclusion that the CCA’s
determination that petitioner had not carried his burden of proving discriminatory intent after the
prosecutor volunteered a facially race neutral explanation for striking the juror in question was
unreasonable.  The majority acknowledged that petitioner had never been afforded an actual Batson
hearing (the district court found that the passage of time made a retrospective hearing impossible),
and that the trial court’s handling of the Batson objection left trial counsel with no opportunity to
argue step three at that time.  However, the majority went on to hold that petitioner’s failure to argue
Batson’s third step on direct appeal to the state appellate court “precludes a finding that the [CCA’s]
determination [that the prosecutor had not acted with discriminatory intent] was unreasonable [under
§2254(d)(2)].” 476 F.3d at 271. Without discussing how or why both §2254(d)(2) and §2254(e)(1)
applied to the state court’s finding, the majority also noted that petitioner had “not rebutted [the state
appellate court’s] findings by clear and convincing evidence.” 476 F.3d at 271. Finally, the majority
acknowledged that “[t]he district court’s opinion and Moody’s argument that the third stage of the
Batson test necessarily requires a trial judge, not a reviewing appellate court, to scrutinize the
demeanor, and thereby, the credibility of a prosecutor’s offering are quite forceful and are indeed
supported by the Supreme Court’s own admonition.”  476 F.3d at 272. The majority went on to find,
however, that petitioner “did not argue that the prosecutor’s demeanor demonstrated that his reasons
for striking [the juror] were pretextual; indeed, Moody has made no argument that the prosecutor’s
reasons were pretextual. Consequently, we cannot conclude that the state court’s determination that
the prosecutor did not strike [the juror] because of his race was unreasonable in light of this record.”
476 F.3d at 272. 

Judge Dennis issued a lengthy and detailed dissent, accusing the majority of “scout[ing] for
a way to say that the CCA’s decision, although flatly contrary to Batson, was not unreasonable,” and
contending, inter alia, that, “[i]n the final analysis, the CCA’s decision . . . is, at best, a review of
a hypothesized three-step inquiry that was never made by the state trial court, or, at worst, rank
speculation that the prosecutor’s uninvited, unaccepted, and untraversed faux-proffer concerning [the
juror] must have been the true basis for the prosecutor’s peremptory challenge.” 476 F.3d at 274. 

39) Morales v. Ault, 476 F.3d 545, 550 (8th Cir.), cert. denied, 552 U.S. 873 (2007).  In the course of
affirming the denial of relief in this “sad and difficult” Iowa child murder case, the Eighth Circuit
majority described the requirements for satisfying §2254(d)(2) as follows:  “[A] state court decision
involves ‘an unreasonable determination of the facts in light of the evidence presented in the state
court proceedings’ only if it is shown that the state court’s presumptively correct factual findings are
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rebutted by ‘clear and convincing evidence’ and do not enjoy support in the record.” (quoting  28
U.S.C. § 2254(d)(2), (e)(1), and citing Jones v. Luebbers, 359 F.3d 1005, 1011 (8th Cir. 2004)).

40) Young v. Sirmons, 486 F.3d 655, 663 (10th Cir. 2007), cert. denied, 552 U.S. 1203 (2008).  Before
addressing the merits and affirming the denial of relief in this Oklahoma capital case, the Tenth
Circuit observed, without further elaboration, that “[w]hen a petitioner seeks relief under the second
prong of AEDPA [§2254(d)(2)], the petitioner bears the burden of showing by clear and convincing
evidence that the state court’s factual determination is erroneous.” 

41) Matthews v. Ishee, 486 F.3d 883, 889 (6th Cir.), cert. denied, 552 U.S. 1023 (2007).  Before
reaching petitioner’s Brady v. Maryland claim and reversing the district court’s grant of relief in this
Ohio murder case, the Sixth Circuit observed as follows with regard to its review of state court
factual findings:  “A state court decision involves ‘an unreasonable determination of the facts in light
of the evidence presented in the State court proceeding’ only if it is shown that the state court’s
presumptively correct factual findings are rebutted by ‘clear and convincing evidence’ and do not
have support in the record.” (quoting §§2254(d)(2) and (e)(1)).

42) Gore v. Secretary for the Department of Corrections, 492 F.3d 1273, 1294 n.51 (11th Cir. 2007),
cert. denied sub nom. Gore v. McNeil, 552 U.S. 1190 (2008).  In footnote 51 of its opinion affirming
the denial of relief in this Florida capital case, the Eleventh Circuit observed as follows:  “No court
has fully explored the interaction of §2254(d)(2)’s ‘unreasonableness’ standard and §2254(e)(1)’s
‘clear and convincing evidence’ standard.  Since Gore fails to satisfy even the less stringent of these
two standards, we need not address how they interact.”

43) Woods v. Quarterman, 493 F.3d 580, 587 (5th Cir. 2007).  In the course of affirming the denial of
relief on petitioner’s Atkins v. Virginia claim in this Texas capital case, the Fifth Circuit remarked
as follows: “[T]o the extent Woods argues that the state court’s decision was ‘based on an
unreasonable determination of the facts in light of the evidence presented,’ 28 U.S.C. 2254(d)(2),
he has failed to rebut, by clear and convincing evidence, the presumption that the state court’s factual
findings are correct.”

44) Julian v. Bartley, 495 F.3d 487, 494 (7th Cir. 2007).  In the course of granting relief on petitioner’s
claim that trial counsel in his Illinois robbery case was ineffective in advising him of the maximum
sentence he could receive if he rejected the prosecution’s plea offer and went to trial, the Seventh
Circuit held that the state court’s denial of relief on the same claim was based on an unreasonable
determination of the facts.  While the state court was correct that counsel originally told petitioner
that he faced 60 years, the court ignored the fact that counsel later revised his advice and told
petitioner he faced only 30 years.  The Seventh Circuit explained: “[A]ny admonishments that Julian
received prior to Apprendi became moot in Julian’s eyes after [counsel] informed Julian that
Apprendi changed the playing field. The post-conviction court’s determination that ‘Mr. Julian knew
... that he was eligible for an extended term’ was against the clear weight of the evidence and,
therefore, an objectively unreasonable determination of undisputed facts.” 

 
45) Jones v. Walker, 496 F.3d 1216 (11th Cir. 2007).  On appeal from the denial of relief in this

Georgia felony murder and child cruelty case, the Eleventh Circuit panel began by finding that
petitioner had satisfied AEDPA, and then addressed the merits of his Sixth Amendment claim.  As
to AEDPA, the court first observed as follows:

Most relevant to the instant habeas petition is AEDPA’s treatment of state fact
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finding. §2254(d)(2). As noted above, habeas relief may be granted under AEDPA
if the state decision was based on an “unreasonable determination” of the facts. Id.
That, however, is not all. AEDPA’s “unreasonable determination” standard must
be met by clear and convincing evidence. §2254(e)(1). Only then may the
presumption of correctness afforded state fact finding be overcome.

496 F.3d at 1226.  In offering this explanation of §2254(d)(2) and (e)(1), the court did not mention
or attempt to reconcile the Supreme Court’s determination in Miller-El v. Cockrell, 537 U.S. 322,
341 (2003), that, “It was incorrect for the Court of Appeals ... to merge the independent requirements
of §§ 2254(d)(2) and (e)(1). AEDPA does not require petitioner to prove that a decision is
objectively unreasonable by clear and convincing evidence.” Nevertheless, the court went on to
explain that, “[a]s AEDPA requires,” it had “reviewed all the ‘evidence presented in the state court
proceeding’ to determine the reasonableness” of the Georgia Supreme Court’s determination that
appointed counsel had advised petitioner of the dangers of self-representation.  This review led the
court to conclude by “clear and convincing evidence that ... the Georgia Supreme Court’s factual
finding regarding [the public defender’s] testimony [was] unreasonable.” 

46) Stewart v. Erwin, 503 F.3d 488 (6th Cir. 2007).  After rejecting petitioner’s claim that due process
entitled him to full disclosure of all information relied upon by the Ohio trial judge in sentencing 
him on two counts of sexual battery, the Sixth Circuit held that a remand and record expansion were
necessary to permit adequate consideration of petitioner’s narrower due process claim that his
sentence was imposed on the basis of materially inaccurate information.  While the state contended,
and the district court accepted, that the state appellate court had reviewed all materials relied upon
by the trial court and found no error, the Sixth Circuit was unwilling to simply accept these
representations.  The court explained:

[W]hile the state court’s factual findings are cloaked with a presumption of
correctness, see 28 U.S.C. § 2254(e)(1), our deference to the state court on this
score does not demand that we rubber-stamp its findings without any independent
examination of the record. Rather, Stewart is entitled to habeas relief under the
AEDPA standards if the state court’s decision was “based on an unreasonable
determination of the facts in light of the evidence presented in the State court
proceeding.” 28 U.S.C. § 2254(d)(2). Because the federal court record does not
contain any of the pertinent materials reviewed by the Ohio Court of Appeals in
making its findings – i.e., the victim impact statements, the psychological
evaluations, and the PSI – neither we nor the court below can possibly determine
whether the state court’s findings were “unreasonable” in light of a missing
evidentiary record. Instead, we are left with only the parties’ competing assertions
... * * * ¶  [W]hile federal habeas review of a state court’s factual findings
presumably is not triggered by bare speculation that these findings might be open
to question in some respect, ... we are confident that Stewart has made a threshold
showing of the need for such an inquiry here. It follows that the State must provide
the record that is essential for such review – namely, the “evidence presented in the
State court proceeding” that formed the basis for the pertinent state court factual
findings, ...– so that the district court may assess the reasonableness of these
findings on remand.

503 F.3d at 500-01.  
The Sixth Circuit went on to explain that, although the district court had ordered the state

to supplement the record with the missing materials, the trial judge – who apparently retained
custody of the documents – had thus far refused to produce them.  The court therefore ordered that
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if the materials were not submitted to the district court within 45 days of the Sixth Circuit’s decision
in this case, the district court should issue the writ of habeas corpus. 

47) Carlson v. Jess, 526 F.3d 1018, 1024 (7th Cir. 2008).  Before addressing the merits and affirming
the district court’s grant of relief in this Wisconsin child sexual assault case, the Seventh Circuit
found that the state trial court’s factual determination that communications between petitioner and
his initial retained counsel had not completely broken down, and the state court of appeals’
acceptance of that finding, were unreasonable in light of the record.  “[T]he record,” the Seventh
Circuit explained, “is littered with statements from [counsel] and [petitioner] himself that
communications had completely broken down. ... With nothing in the record to back it up, the trial
judge’s finding was clearly unreasonable.”

48) Freeman v. Attorney General, 536 F.3d 1225, 1234 (11th Cir. 2008), cert. denied sub nom.
Freeman v. McCollum, 555 U.S. 1110 (2009). Concluding its discussion of the denial of petitioner’s
claim that the prosecution’s decision to seek the death penalty against him was influenced by racial
considerations, the Eleventh Circuit observed as follows about the state court’s factual findings and
petitioner’s inability to overcome them: 

Freeman has not demonstrated by clear and convincing evidence that the findings
of the state court were unreasonable in light of the evidence presented during the
post-conviction evidentiary hearing, see 28 U.S.C. § 2254(d)(2)-(e)(1), and those
findings (which are entitled to a presumption of correctness) are fatal to Freeman’s
constitutional claims.

49) Bond v. Beard, 539 F.3d 256, 264 (3rd Cir. 2008), cert. denied, 558 U.S. 835 (2009). Before
rejecting petitioner’s challenge to the denial of relief on his Batson v. Kentucky claim, the Third
Circuit stated as follows about how a federal habeas petitioner may attack a state court’s factual
finding:

If the state courts performed a step-three analysis and made a finding about the
prosecutor’s intent, that finding is presumed correct, see 28 U.S.C. §2254(e)(1), and
Bond is entitled to relief only if (1) the state court decision was “contrary to,” or
involved an “unreasonable application” of, Supreme Court precedent, id.
§2254(d)(1); or (2) the finding was unreasonable in light of the record before the
state court, id. §2254(d)(2); or (3) Bond rebutted that finding with clear and
convincing evidence in the District Court, id. §2254(e)(1).

50) Ben-Yisrayl v. Buss, 540 F.3d 542, 549 (7th Cir. 2008), cert. denied sub nom. Ben-Yisrayl v.
Levenhagen, 557 U.S. 938 (2009).  In the course of affirming the denial of relief on several claims
and reversing the grant of relief on one additional claim, the Seventh Circuit observed as follows
with regard to §2254(d)(2):

A petitioner’s challenge to a state court decision based on a factual determination
under §2254(d)(2) will not succeed unless the state court committed an
“unreasonable error,” and §2254(e)(1) provides the mechanism for proving
unreasonableness. See Ward v. Sternes, 334 F.3d 696, 703-04 (7th Cir.2003). If the
petitioner shows that the state court determined an underlying factual issue against
the clear and convincing weight of the evidence, the petitioner has “gone a long way
towards proving that it committed unreasonable error.” Ward, 334 F.3d at 704.

51) Blankenship v. Hall, 542 F.3d 1253 (11th Cir. 2008), cert. denied, 562 U.S. 1199 (2011).  In the
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course of affirming the denial of relief in this Georgia capital case, the Eleventh Circuit adhered to
its position that § 2254(d) applies to summary state court adjudications, and that § 2254(d)(2) applies
even in the absence of “explicit factual findings to which a court can easily defer.” 542 F.3d at 1272. 
The court explained that “[o]ur body of case law discussing implied findings of fact are [sic]
instructive as to the appropriate deference afforded to factual determinations in summary rulings.
... State court findings of fact can be inferred from its opinion and the record. ... Moreover, implicit
findings of fact are entitled to deference under § 2254(d) to the same extent as explicit findings of
fact.” 542 F.3d at 1272. The court went on to add as follows:

Thus, we can “make the common sense judgment that material factual issues were
resolved by the trial court in favor of the judgment when it was reasonable for that
court to have done so in light of the evidence.” Hightower [v. Terry], 459 F.3d
[1067, ] 1072 n. 9 [11th Cir. 2006)] (quotations and alterations omitted).  In other
words, since we apply AEDPA deference to summary adjudications, we may uphold
the state court’s decision that counsel was not constitutionally deficient if our
review of the record reveals that a reasonable view of the facts before the state court
supports such a conclusion.

542 F.3d at 1272.

52) Drake v. Portuondo, 553 F.3d 230, 239 n.4 (2nd Cir. 2009). Although this case did not involve a
§2254(d)(2) issue, the Second Circuit noted as follows during its discussion of § 2254(d):

Under Section 2254(d)(2), relief is also available if the state court made “an
unreasonable determination of the facts in light of the evidence presented in the
State court proceeding.” 28 U.S.C. § 2254(d)(2). The terms of Section 2254(d)(2)
do not limit a federal court’s power to grant a writ to situations in which a state
court acted in violation of “clearly established Federal law.”  

53) Johnson v. Dickhaut, 2009 WL 264142 (1st Cir. Feb. 5, 2009).  In the course of affirming the
denial of relief in this Massachusetts intimidation and robbery case, the First Circuit observed that,
“[f]or the ‘unreasonable determination of the facts’ prong [§2254(d)(2)], a petitioner must show that
state court factual determinations were objectively unreasonable by clear and convincing evidence.” 
2009 WL 264142 at *2.  [Editor’s note: While the First Circuit cited Miller-El v. Cockrell, 537 U.S.
322, 341-42 (2003), in support of this statement, the Supreme Court in Miller-El expressly found that
“[i]t was incorrect for the Court of Appeals ... to merge the independent requirements of §§
2254(d)(2) and (e)(1),” and that “AEDPA does not require petitioner to prove that a decision is
objectively unreasonable by clear and convincing evidence.”  Miller-El, 537 U.S. at 341.]

54) Duncan v. Scwartz, 2009 WL 2251400 at *5 (7th Cir. July 29, 2009) (unpublished). Citing Ben-
Yisrael v. Buss, 540 F.3d 542, 546 (7th Cir. 2008), the Seventh Circuit observed that, “[b]ecause we
presume the findings of fact of the state courts are correct and we will only overturn a state court’s
factual finding if clear and convincing evidence demonstrates that the finding was unreasonable, we
conclude that the Illinois Appellate Court’s conclusion ... was not unreasonable.” The court went on
to affirm the denial of relief.

55) Ali v. Hickman, 584 F.3d 1174, 1180 (9th Cir. 2009), cert. denied sub nom. Cate v. Ali, 559 U.S.
1045 (2010). Before examining the merits and granting relief on petitioner’s Batson v. Kentucky
claim, the Ninth Circuit established that §2254(d)(2) “governs our review of the state appellate
court’s finding that the prosecutor did not engage in purposeful discrimination.”  In footnote 4, the
court, relying on Taylor v. Maddox, 366 F.3d 992 (9th Cir. 2004), and Kesser v. Cambra, 465 F.3d
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351, 358 n.1 (9th Cir. 2006) (en banc), added that “§ 2254(d)(2), rather than § 2254(e)(1), governs
our review of a state court’s factual determination of the presence or absence of discriminatory
animus where our review is based entirely on information that was contained in the state court
record.”

56) Ward v. Hall, 592 F.3d 1144 (11th Cir.), cert. denied, 562 U.S. 1082 (2010). In the course of
determining that petitioner had shown “cause” for his procedural default of a claim based on
improper juror-bailiff communication in this Georgia capital case, the Eleventh Circuit held that
“[t]he external impediment in this case stems from the failure of the bailiff and/or the trial judge to
inform Ward or his counsel about the jury’s question concerning parole.” 592 F.3d at 1176-77.
Recognizing that this determination conflicted with the state court’s finding that no jury question
had gone unanswered in open court, the Eleventh Circuit added that the state court finding was
unreasonable in light of the evidence within the meaning of §2254(d)(2), and was rebutted by clear
and convincing evidence within the meaning of §2254(e)(1). [Editor’s note: The Eleventh Circuit
gave no explanation for why it chose to apply §2254(d)(2) in connection with a claim rejected by
a state court as procedurally defaulted] The court explained that “the jurors’ affidavits and ...
testimony contain clear and convincing evidence that the jury questioned a bailiff about the
possibility of sentencing Ward to life without parole, and that the answer was not given in open
court.” 592 F.3d at 1177.

57) Cook v. LaMarque, 593 F.3d 810, 816 (9th Cir. 2010). In the course of affirming the denial of
petitioner’s Batson claim in this non-capital California murder case, the Ninth Circuit observed that,
“We apply §2254(d)(2) instead of §2254(e)(1) because our review of the state court’s factual
determination is based entirely on information that was contained in the state court record.”

58) Maxwell v. Roe, 628 F.3d 486 (9th Cir. 2010), cert. denied sub nom. Cash v. Maxwell, 565 U.S.
1138 (2012).  In the course of granting relief on petitioner’s Brady claim in this non-capital
California multiple-murder case, the Ninth Circuit found that the state habeas court’s denial of relief
was based on an unreasonable determination of the facts in light of the evidence.  After determining
that “[t]here is simply too much evidence of [the informant] Storch’s pattern of perjury to conclude
[as the state court did,]” 628 F.3d at 504-05, the court summarized the circumstances rendering the
state court’s finding unreasonable under § 2254(d)(2) as follows:

The [state court] arbitrarily cabined Storch’s perjury methods to a time period
starting after 1984, and, in spite of the numerous known lies Storch told at
Maxwell’s trial, unreasonably found his testimony truthful. In 1984, Storch was 37
years old and already a career criminal. He had committed crimes of deceit, and had
been arrested at least 13 times and convicted of at least three felonies. Storch told
numerous confirmed lies at Maxwell’s trial, was known as dishonest at the time of
trial, was an experienced informant according to the testimony of three LAPD
officials, and employed his signature method to “book” Maxwell. If Storch was a
neophyte informant at the time of Maxwell’s trial, his inexperience showed not in
his forthrightness, but, rather, in the lack of creativity in the lies he told. Storch
simply repeated facts about the Skid Row Stabber killings contained in a newspaper
article he admitted to possessing, and he offered no details about any of the crimes
that were not already public and in widespread print. Storch testified at Maxwell’s
trial because he wanted to obtain a benefit – a reduction in his sentence – and,
because he was dishonest, he was willing to say or do anything to obtain that goal.

628 F.3d at 505.  Having found that the state court’s rejection of petitioner’s due process claim was
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based on an unreasonable determination of the facts in light of the evidence, the court declared that
“the AEDPA deference no longer applies.”  628 F.3d at 506. 

59) Cave v. Secretary for the Dept. of Corrections, 638 F.3d 739, 747 (11th Cir.), cert. denied, 565
U.S. 965 (2011). Responding to a dispute among the parties in this Florida capital case, the Eleventh
Circuit conducted a brief survey of relevant circuit precedent, then concluded that the court had “not
yet had an occasion to completely define the respective purviews of [§ 2254](d)(2) and (e)(1), and
this case presents no such opportunity.” The court went on to affirm the denial of relief. 

60) Simmons v. Epps, 654 F.3d 526, 536-37 (5th Cir. 2011) (per curiam), cert. denied, 566 U.S. 990
(2012).  Before affirming the denial of relief in this Mississippi capital case, the Fifth Circuit agreed
with petitioner that the Mississippi Supreme Court relied upon “an unreasonable determination [of
the facts] in light of the trial record” when it upheld submission of the “knowingly created a great
risk of death to many people” aggravator on the theory that, by disposing of the decedent’s remains
in a local bayou, petitioner “intended to attract alligators who would eat the remains, thus also
endangering nearby residents and ‘water enthusiasts.’”  After noting that the trial record showed that
“alligators were already present in the bayou,” such that landowners and “water enthusiasts”
“already faced [a] threat regardless of the disposal of [the] remains,” the court explained:

Even viewing th[e] inference [that petitioner intended that the remains be eaten by
alligators] as permissible based on our deferential review of facts found by the
Mississippi Supreme Court, finding that Simmons satisfied the knowledge
component of the aggravator would require assuming that he knew that (1) the body
parts would attract alligators not already present in the bayou, and (2) that more
than a couple of “adjoining landowners” and “water enthusiasts” would use this
stretch of water before the alligators consumed [the] remains. This rank speculation
is unsupported by the record.  ¶  While we recognize the deferential standard of
review we must employ in reviewing the state court’s findings of fact, and their own
prerogative in defining the scope of the aggravating circumstance within
constitutional bounds, Simmons has shown by clear and convincing evidence that
the Mississippi Supreme Court’s finding of fact regarding the “toxic mixture” and
risk of alligators are unreasonable given the facts in the record. 

61) Rice v. White, 660 F.3d 242 (6th Cir. 2011), cert. denied, 567 U.S. 914 (2012).  The Sixth Circuit
affirmed the grant of relief on petitioner’s Batson v. Kentucky claim in this Michigan murder case,
agreeing with the district court that the Michigan Supreme Court’s decision affirming the rejection
of the claim was based on an unreasonable determination of the facts in light of the state court
record.  The factual issue turned on whether the trial court, which openly expressed misgivings about
the propriety of at least two of the prosecution’s strikes against African-America women, had
actually rejected the prosecution’s proffered excuses, and in so doing found a Batson violation.  In
its initial opinion, the Michigan Supreme Court plainly read the trial judge’s remarks as rejecting
the prosecutor’s explanations, and remanded the case to the state court of appeals “for
reconsideration of whether the trial judge erred in finding a Batson violation.”  660 F.3d at 247.  In
its opinion following the remand, however, the Michigan Supreme Court – by a vote of 4 to 3 –
affirmed the intermediate court’s denial of relief, finding that “the trial court did not, in fact, find
a Batson violation ....” Id. at 248.

After setting out the rules governing Batson analysis, the Sixth Circuit turned to an
assessment of the Michigan Supreme Court’s decision under § 2254(d)(2).  With regard to the state
court’s inconsistent conclusions, the Sixth Circuit observed: 
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That the same court, based on the same record, in the span of about two years, made
contradictory findings of fact, does not establish unreasonableness under §
2254(d)(2) as a matter of law, but in the absence of any explanation for the about
face, this sequence of events raises a red flag to possible “extreme malfunctions in
the state criminal justice system[].”

660 F.3d at 255 (quoting Harrington v. Richter, 562 U.S. 86, 102 (2011)).  The Sixth Circuit then
examined the record of the trial judge’s statements during discussion of the Batson issue and found
“[t]he fact that the trial court rejected the prosecutor’s race-neutral reasons” to be “unmistakable
from the trial court transcript.”  Id.  Having found the record to be clear, the Sixth Circuit considered
the Michigan Supreme Court’s “two primary rationales” for reaching the contrary conclusion, and
found them both “unreasonable”:

First, the court characterizes the trial judge’s comments as “initial expression[s] of
dissatisfaction.”  But nowhere in the record does the trial judge retract her rejection
of the prosecutor’s race-neutral reasons.  ¶  Second, the court characterizes the trial
court’s statements as “impl[ying] that [the court] would have kept [the challenged
jurors] on the jury to ensure that the number of African–American jurors remained
proportionate to the number of Caucasian jurors,” rather than implying the
prosecutor engaged in discrimination. Id. at 731. It is true that the trial court appears
to have believed, erroneously, that Batson demands racial proportionality. But this
erroneous belief cannot explain the court’s express and unambiguous rejection of
the prosecutor’s race-neutral reasons ....
* * *
No fair and reasonable reading of the record would permit the Michigan Supreme
Court to find, as a matter of fact, that the trial judge did not discredit the
prosecutor’s proffered race-neutral reasons. Nothing in the record even suggests as
much. ... ¶  Accordingly, the Michigan Supreme Court unreasonably determined,
in light of the record, that the trial court did not discredit the prosecutor’s proffered
race-neutral reasons for striking the challenged jurors, within the meaning of §
2254(d)(2). This unreasonable determination was the basis of the court’s
adjudication of Petitioner’s Batson claim, and therefore the relitigation bar of §
2254(d) poses no obstacle to this Court’s review.

660 F.3d at 256-57.  The court went on to determine that petitioner’s Batson claim was meritorious,
and upheld the grant of relief.

62) Morgan v. Hardy, 662 F.3d 790 (7th Cir. 2011), cert. denied, 565 U.S. 1262 (2012).  In the course
of affirming the denial of relief in this Illinois murder case, the Seventh Circuit remarked as follows
about the method for establishing that a state court’s decision “was based on an unreasonable
determination of the facts” for purposes of satisfying § 2254(d)(2):

A petitioner’s challenge to a state court decision based on a factual determination
under § 2254(d)(2) will not succeed unless the state court committed an
“unreasonable error,” and § 2254(e)(1) provides the mechanism for proving
unreasonableness. See Ward v. Sternes, 334 F.3d 696, 703–04 (7th Cir.2003). If a
petitioner shows that the state court determined an underlying factual issue against
the clear and convincing weight of the evidence, the petitioner has “gone a long way
towards proving that it committed unreasonable error.” Ward, 334 F.3d at 704. “A
state court decision that rests upon a determination of fact that lies against the clear
weight of the evidence is, by definition, a decision ‘so inadequately supported by
the record’ as to be arbitrary and therefore objectively unreasonable.” Id. (quoting
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Hall v. Washington, 106 F.3d 742, 749 (7th Cir.1997)).
662 F.3d at 798.  The court went on to reject petitioner’s § 2254(d)(2) contention on the ground that
the state court’s “determination ... was not against the clear and convincing weight of the evidence.”
Id.

63) Blue v Thaler, 665 F.3d 647 (5th Cir. 2011), cert. denied, 568 U.S. 828 (2012).  In the course of
denying a COA in this Texas capital case, the Fifth Circuit made the following observations
concerning § 2254(d)(2) and (e)(1):  

Under § 2254(d)(2) we cannot grant habeas relief unless the CCA’s adjudication of
Blue’s Atkins claim “resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the State court
proceeding.” Section 2254(e)(1) supplements § 2254(d)(2) by further providing that
“a determination of a factual issue made by a State court shall be presumed to be
correct” in a subsequent federal habeas proceeding and that the petitioner “shall
have the burden of rebutting the presumption of correctness by clear and convincing
evidence.” The clear-and-convincing evidence standard of § 2254(e)(1) – which is
“arguably more deferential” to the state court than is the
unreasonable-determination standard of § 2254(d)(2) – pertains only to a state
court’s determinations of particular factual issues, while § 2254(d)(2) pertains to
the state court’s decision as a whole.

 665 F.3d at 654 (citing Miller-El v. Cockrell, 537 U.S. 322, 341-42 (2003)) (footnotes omitted).
 
64) Jones v. Murphy, 694 F.3d 225 (2nd Cir. 2012), cert. denied, 568 U.S. 1165 (2013).  Before

concluding that any violation of petitioner’s right to be present at trial was harmless, the Second
Circuit held that the Connecticut Supreme Court’s decision denying relief on the claim was based
on an unreasonable determination of the facts in light of the trial court record within the meaning
of § 2254(d)(2).  According to the state court, petitioner’s removal from the courtroom had been
undertaken pursuant to his own request, and was appropriate because petitioner had “‘never
explicitly stated that he had changed his mind about absenting himself from the courtroom.’”  694
F.3d at 236.  The Second Circuit’s own review of the record, however, revealed that while petitioner
had initially expressed an interest in leaving the room, that remark triggered a colloquy which
“caused Jones to rethink his decision to leave,” and prompted him instead to request that counsel be
dismissed and that he be permitted to proceed pro se. Id. at 237.  In response to that announcement,
the trial court directed the courtroom marshals to remove petitioner, whereupon a “‘scuffle ensued,’”
and petitioner was removed by force.  Id.  Viewing the state court’s finding in that light, the Second
Circuit explained as follows:

Jones’s words and actions made clear that he did not wish to leave the courtroom.
Jones’s comment about proceeding pro se ... at a minimum indicated that Jones had
rethought his decision to leave the courtroom. And certainly, the circumstances
surrounding his exit do not show a man voluntarily departing. The immediate cause
of his exit was the trial court’s order to the marshals, the execution of which Jones
violently resisted. We therefore hold that the state supreme court’s decision was
based on an unreasonable determination of the facts.

694 F.3d at 237-38.

65) Lewis v. Thaler, 701 F.3d 783 (5th Cir. 2012), cert. denied, 569 U.S. 910 (2013).  In the course of
affirming the denial of petitioner’s Atkins v. Virginia claim in this Texas capital case, the Fifth
Circuit panel stated as follows with regard to a habeas petitioner’s burden when challenging factual
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determinations relied upon by a state court:
In short, for Lewis to prevail on a claim of factual error, he must both (1) rebut the
state court’s finding that Lewis failed to show subaverage intellectual functioning
with clear and convincing evidence, § 2254(e)(1), and show the state court’s
decision “was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.” § 2254(d)(2).

701 F.3d at 789. 

66) Milke v. Ryan, 711 F.3d 998 (9th Cir. 2013).  Before granting relief on petitioner’s Brady v.
Maryland claim in this Arizona capital case, the Ninth Circuit found, inter alia, that the state post-
conviction court’s denial of relief was based on an unreasonable determination of the facts because
the state court “fail[ed] to consider all the evidence that was presented to it.” Id. at 1007.  The Ninth
Circuit explained that although documents petitioner had submitted in support of his state post-
conviction allegations included pleadings, transcripts, and court orders recognizing misconduct by
a detective who supplied the only evidence against petitioner, the state court acknowledged only the
“‘motions and testimony’” – and not the court orders – in concluding that petitioner’s evidence
“establishe[d] nothing.”  Id. at 1008; see also id. (“seven of the cases [submitted to the state court]
included court orders finding that [the detective] had lied under oath or violated the Fifth or the
Fourth Amendments during interrogations”).  “That Milke’s evidence contained court orders, rather
than just ‘motions and testimony,’” the Ninth Circuit found, “is a significant, objective fact that the
state court either misapprehended or ignored. Either way, the court’s error resulted in an
unreasonable determination of the facts.”  Id.

67) Taylor v. Grounds, 721 F.3d 809 (7th Cir. 2013).  The Seventh Circuit reversed the denial of relief
on petitioner’s conflict of interest claim in this Illinois murder case and remanded for an evidentiary
hearing after finding that the state supreme court’s decision affirming the denial of post-conviction
relief involved an unreasonable application of clearly established federal law, and was based on an
unreasonable determination of the facts.  Petitioner and his brother were both charged in connection
with the shooting death of a rival gang member, and they proceeded to trial together, before separate
fact-finders (petitioner waived a jury, his brother had a jury), and represented by the same attorney,
Prusak. At trial, the prosecution contended that petitioner had handed the murder weapon to his
brother just before the shooting and was therefore guilty on an accountability theory.  Defense
counsel attacked the prosecution’s case as unreliable, but presented no evidence on behalf of either
defendant; both were convicted.  Petitioner later sought state post-conviction relief on the ground
that counsel labored under an actual conflict of interest.  At an evidentiary hearing before the state
post-conviction court, petitioner presented several eyewitnesses who had made themselves available
to defense counsel prior to trial, offered to testify that petitioner had not been the source of the gun
used by his brother, but were told by counsel that their testimony could not be used because it would
harm petitioner’s brother’s case.  Defense counsel also testified, and claimed that he had rejected
the witnesses, not because they would have hurt one of his clients, but because the prosecution’s
case was weak enough to be met through cross-examination alone, and because the additional
witnesses had credibility problems that he wished to avoid.  Following the evidentiary hearing, the
state post-conviction court denied relief in a two-paragraph oral ruling that contained no factual
findings, and no other indication of the basis for the ruling. The Illinois Supreme Court affirmed in
a reasoned decision, finding that petitioner had failed to show an actual conflict, and that the lower
court had made an implicit factual determination with regard to adverse effect that petitioner had
failed to overcome. 

The Seventh Circuit found defects in both of the Illinois Supreme Court’s bases for
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affirming the denial of post-conviction relief. [for a description of the § 2254(d)(1) finding, see
SECTION 2254(d) LIMITATION ON RELIEF – “CONTRARY TO / UNREASONABLE APPLICATION OF”
CASES, supra].  With regard to adverse effect, the Illinois Supreme Court had upheld the denial of
post-conviction relief by deferring to factual findings, implied from the lower court’s brief oral
ruling, that trial counsel had made a strategic decision not to utilize the witnesses favoring petitioner
for reasons independent of the conflict.  The Seventh Circuit rejected this approach because,
“[s]tanding alone, [the lower court’s] sparse decision devoid of factual matter cannot support the
Illinois Supreme Court’s determination of an implicit credibility finding.”  Id. at 822.  Additionally,
the court observed that, under the circumstances, there was no reason to believe the lower court had
made any finding at all concerning adverse effect: “Given the two-pronged nature of the Sullivan test
and that the parties contested both the threshold conflict of interest condition and the ‘adverse effect’
dependent necessary condition, the trial court’s unadorned denial of the claim cannot support an
implied factual finding on the ‘adverse effect’ issue.” Id. at 822.  Having determined that § 2254(d)
was satisfied on the basis of the state court record alone, the Seventh Circuit remanded the case for
an evidentiary hearing on the unresolved “question of whether Prusak’s performance was adversely
affected by the conflict ....” 721 F.3d at 824; see also id. (observing that “[s]uch a result is consistent
with ... Cullen v. Pinholster, 563 U.S. 170 (2011),” and quoting Justice Breyer’s concurring and
dissenting opinion in that case).

68) Farina v. Secretary, Florida Dept. of Corrections, 536 Fed.Appx. 966 (11th Cir. 2013) (per
curiam) (unpublished), cert. denied, 135 S.Ct. 475 (2014).  Before granting relief in this Florida
capital case, the Eleventh Circuit found “clear and convincing evidence that the Florida Supreme
Court’s rejection of Mr. Farina’s [claim that appellate counsel was ineffective for failing to
challenge the prosecution’s improper references to religion] was based on an unreasonable
determination of the facts under § 2254(d)(2).”  536 Fed.Appx. 976-77.  First, whereas the state
court faulted petitioner for having “‘fail[ed] to allege specific objectionable errors’ regarding the
jury selection portion of his claim,” the Eleventh Circuit’s own review of petitioner’s state court
allegations showed that he had been “very specific about the prosecutor’s conduct.” Id. at 977. 
Additionally, while the state court found that, “except for Rev. Davis’ testimony, ‘there was no other
evidence about religion’ during the proceedings,” and that “Rev. Davis’ ‘testimony on direct
examination [and not the prosecutor’s cross-examination] first introduced religion into the
proceedings,’” the Eleventh Circuit found that “[b]oth determinations are unreasonable in light of
the record.”  Id.  The panel explained that “the prosecutor introduced religion into the proceedings
during jury selection and actively sprinkled religious allusions throughout.” Id. at 978.  Finally, the
Eleventh Circuit rejected the state court’s characterization of the prosecutor’s cross-examination of
Rev. Davis as having been sufficiently “‘related to [his] testimony on direct examination.’” Id.  The
court explained that while the direct testimony concerned petitioner’s “religious conversion and
repentance,” “the majority of the prosecutor’s questions ... on cross-examination ... did not concern
Mr. Farina personally, but rather, focused on improper, theological matters such as the prosecutor’s
role as a vehicle of divine retribution and the propriety of the death penalty.” Id.

69) Burgess v. Commissioner, Alabama Dept. of Corrections, 723 F.3d 1308 (11th Cir. 2013).  The
Eleventh Circuit reversed the denial of relief in this Alabama capital case and remanded for an
evidentiary hearing on petitioner’s Atkins v. Virginia claim after determining that the Alabama Court
of Criminal Appeals’ (CCA) denial of that claim was based on an unreasonable determination of the
facts in light of the state court record, that petitioner had been diligent in attempting to develop the
facts in state court, and that his allegations, if true, would require relief.  Petitioner was convicted
and sentenced in 1994.  As part of his penalty phase case, he presented evidence about his
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background, functioning, and cognitive ability that was not inconsistent with mental retardation –
e.g., testimony that his IQ was “estimated” at “between 70 and 80,” and hearsay speculation that he
“‘may even be mildly mentally retarded’” – but also not designed or presented to affirmatively prove
mental retardation.  723 F.3d at 1313.  After his conviction and sentence were affirmed on direct
appeal – but before certiorari had been granted in Atkins – petitioner sought state post-conviction
relief, and requested funds to secure expert assistance with the development of mental health
evidence, and an order authorizing a mental health expert (regardless of method of payment) to meet
with and evaluate him.  The state opposed both requests on the ground that petitioner had already
been afforded expert assistance and access at trial, and the state court denied both requests.  Once
certiorari was granted in Atkins, petitioner amended his state court petition to include an Eighth
Amendment claim that he was ineligible for execution due to mental retardation, and submitted a
letter to the court explaining that his lack of access to “appropriate expert assistance” “prevented
[him from] developing many of his claims at the evidentiary hearing.” Id.  Consistent with that
position, “no evidence was presented as to [the] Eighth Amendment claim” at the state court
evidentiary hearing.  Id. at 1314.  The state court thereafter denied the Atkins claim as procedurally
barred.  On appeal, the CCA disagreed with the procedural bar determination, but rejected
petitioner’s request for a remand to facilitate factual development of the Atkins claim.  Instead, the
CCA addressed the merits using the record of petitioner’s pre-Atkins trial, and denied relief on the
basis that “there was ‘no indication that Burgess meets the definition of mental retardation adopted
by the Alabama Supreme Court in [2002].’”  Id.  Petitioner then sought federal habeas relief, and
supported his Atkins claim with a new affidavit from an expert who had diagnosed him with mental
retardation.  The district court refused to consider the affidavit on the mistaken grounds that
petitioner had previously been content to rely exclusively on the trial record, and that he had failed
to develop the facts in state court.  The district court further held that the CCA’s determination that
petitioner did not have mental retardation was not unreasonable.

On appeal, the Eleventh Circuit began with the “narrow” question whether the CCA’s
determination that petitioner did not have mental retardation was unreasonable in light of the state
court record within the meaning of § 2254(d)(2), and concluded that it was.  The court explained that
while “the critical underpinning” of that finding was the CCA’s “conclusion that Burgess’s IQ was
between 70 and 80, ... the record does not support this finding.” 723 F.3d at 1316. Instead, the record
included only the testimony of an expert who had mentioned an IQ estimate contained in the state’s
expert’s report but had done no testing of his own, and a correctional record from another state
indicating an IQ of 73 unaccompanied by any “explanation of how the score was obtained, of who
had obtained and recorded the score, or why.” Id.  “When the record provides both realistic
indications that a defendant might be mentally retarded and no concrete, verifiable IQ score,” the
Eleventh Circuit explained, “it is an unreasonable determination of the facts for a court to rely
instead on an ‘estimate’ and equivocal statements to find as a fact that the defendant has an IQ of
between 70 and 80.”  Id.  The court also found the CCA’s determination that petitioner had not
shown deficits in adaptive behavior “impossible to reconcile with the record[.]” Id.  Whereas the
CCA had relied on trial testimony that petitioner had been industrious and cooperative, it failed to
acknowledge that “this evidence was presented in an entirely different context and without the
benefit of any explanation of how it would or would not be consistent with mental retardation, and
therefore does not indicate anything substantive about Burgess's adaptive abilities as that term is
used clinically.” Id.; see also id. at 1316-17 (“Nor does it take into account that even the state expert,
... specifically noted both that Burgess ‘may even be mildly mentally retarded,’ and that that finding
would be consistent with Burgess’s poor adaptive skills: his poor school performance and his lack
of vocational success.”).  The Eleventh Circuit went on to note that while the CCA had interpreted
petitioner’s completion of the ninth grade as “evidence of healthy adaptive abilities, the record
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before [that court] reflected a very different picture” of consistently poor achievement.  Id. at 1317. 
“Thus,” the Eleventh Circuit found, “the evidence relied on by the state court in making its finding
that Burgess did not demonstrate deficits in adaptive behavior either contradicted that finding or was
presented in such a different context that it cannot meaningfully support the finding.” Id. 

70) Monfiston v. Secretary, Dept. of Corrections, 559 Fed.Appx. 863, 867-68 (11th Cir. 2014) (per
curiam) (unpublished).  In the course of affirming the denial of relief in this Florida weapons case,
the Eleventh Circuit stated as follows with regard to petitioner’s inability to make the showing
required of him: “Monfiston has not satisfied his burden under § 2254(d) of showing clear and
convincing evidence that, based on the record before the state post-conviction judge, no fair-minded
jurist could agree with the state judge’s finding [that a witness was unavailable].” The court did not
attempt to reconcile its imposition of this burden with the Supreme Court’s admonition to the
contrary in Miller-El v. Cockrell, 537 U.S. 322, 341 (2003) (“It was incorrect for the Court of
Appeals, when looking at the merits, to merge the independent requirements of §§ 2254(d)(2) and
(e)(1). AEDPA does not require petitioner to prove that a decision is objectively unreasonable by
clear and convincing evidence.”).

71) Hoffman v. Cain, 752 F.3d 430, 441-42 (5th Cir. 2014), cert. denied, 135 S.Ct. 1160 (2015).  In
the course of affirming the denial of relief in this Texas capital case, the Fifth Circuit adhered to the
view, expressed in Blue v. Thaler, 665 F.3d 647, 654 (5th Cir. 2011), “that § 2254(e)(1) ‘pertains
only to a state court’s determinations of particular factual issues, while § 2254(d)(2) pertains to the
state court’s decision as a whole.’” (quoting Blue).  “Thus,” the court added, “for Hoffman to
succeed in showing that the state court’s determination of facts was unreasonable, he will have to
do more than simply show the erroneous nature of one individual fact-finding.”  

72) Hurles v. Ryan, 752 F.3d 768 (9th Cir.) (second amended op.), cert. denied, 135 S.Ct. 710 (2014). 
Before remanding this Arizona capital case for an evidentiary hearing on petitioner’s claim that the
trial judge’s participation as an adversarial party in a pre-trial interlocutory appeal violated due
process, a majority of the Ninth Circuit panel held that the denial of petitioner’s claim during his
second state post-conviction proceeding was defective within the meaning of § 2254(d)(2). 
Petitioner’s trial counsel took the interlocutory appeal (known as a “special action” in Arizona) to
challenge the trial judge’s denial of her request to appoint a second attorney to assist in the
preparation and trial of the case.  While state law treated trial judges as nominal parties in such
actions, the judge in this case – Judge Hilliard – “filed a responsive pleading [through counsel
supplied by the Attorney General’s office] ... that defended her ruling below.” 752 F.3d at 775.  In
that pleading – submitted months before trial – Judge Hilliard characterized the case as “‘very simple
and straightforward’” in light of the state’s overwhelming evidence of guilt, and made statements
questioning the competence of petitioner’s trial counsel.  Id. at 776.  While the state appellate court
declined jurisdiction over the merits of the special action, it did issue a published opinion finding
that Judge Hilliard’s participation in the appeal “was ‘of the inappropriate “I-ruled-correctly” sort.’” 
Id.  Judge Hilliard went on to preside over the trial in which petitioner was found guilty by a jury,
the sentencing hearing in which the judge alone determined that petitioner should be sentenced to
death, and two post-conviction proceedings, the latter of which included a claim of judicial bias,
which Judge Hilliard denied without a hearing.

Assessing the rejection of the judicial bias claim during the second state post-conviction
proceeding, the majority observed that while petitioner had alleged facts indicating Judge Hilliard’s
participation as an adversary, and apparent prejudgment of the merits of the charges against him, the
judge refused to grant a hearing, and instead “found facts based on her untested memory of events,
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putting material issues of fact in dispute.” 752 F.3d at 790; see also id. at 791 (“This case presents
an especially troubling example of defective fact-finding because the facts Judge Hilliard ‘found’
involved her own conduct, and she based those ‘findings’ on her untested memory and understanding
of the events”); id. (“We have held repeatedly that where a state court makes factual findings without
an evidentiary hearing or other opportunity for the petitioner to present evidence, ‘the fact-finding
process itself is deficient” and not entitled to deference.’”) (citation omitted).  After further noting
that Judge Hilliard faulted petitioner for failing to present evidence to support his allegations after
refusing to afford him a hearing or other opportunity through which to do so, the majority concluded
that, “[b]ased on the flaws in the state court’s fact-finding process, ... the state court decision resulted
in an ‘unreasonable determination of the facts’ and is not entitled to a presumption of correctness.” 
Id. at 791.  Finally, the majority determined that petitioner had not “failed to develop” the facts
supporting his claim within the meaning of § 2254(e)(2), and that, pursuant to Townsend v. Sain, 372
U.S. 293 (1963), a hearing in federal court was necessary because “his allegations, if proved, would
entitle him to relief.”  Id. at 792.

73) Landers v. Warden, Attorney General of Alabama, 776 F.3d 1288 (11th Cir. 2015).  Before
affirming the denial of relief in this Alabama child sexual abuse case, the Eleventh Circuit
considered and rejected petitioner’s contention that the state post-conviction court’s denial of his
ineffective assistance of counsel claim after crediting counsel’s affidavit over the affidavits
submitted by petitioner was based on an unreasonable determination of the facts within the meaning
of § 2254(d)(2).  After beginning “with the observation that there does not appear to be any binding
Supreme Court or Eleventh Circuit precedent on whether § 2254(d)(2) deference is conditioned on
a state court having held an evidentiary hearing in these circumstances,” the court noted that Schriro
v. Landrigan, 550 U.S. 465 (2007), upheld a state court factual finding made without an evidentiary
hearing.  776 F.3d at 1297. “Thus,” the court continued, “an evidentiary hearing in state court cannot
be a requirement for § 2254(d)(2) deference for all disputed factual issues in a state court
proceeding.”  Id.  The court went on to add that it did “not foreclose the possibility that a state
court’s fact-finding procedure could be so deficient and wholly unreliable as to result in an
unreasonable determination of the facts under § 2254(d)(2),” then found that this was not such a case
because the “state court had plausible reasons to credit the attorney’s version of the facts over the
petitioner’s ....” Id.; see also id. (“the dueling affidavits in this case bear strikingly different indicia
of reliability”); id. at 1298 (“Faced with these affidavits of notably differing credibility, the state
judge had reasonable grounds for choosing one over the others.”).

74) Smith v. Campbell, 620 Fed.Appx. 734 (11th Cir. 2015) (unpublished).  The Eleventh Circuit
reversed the denial of relief on petitioner’s Atkins v. Virginia claim in this Alabama capital case and
remanded for further factual development.  Although petitioner was convicted and sentenced to
death well before Atkins was decided, the evidence presented at his trial included testimony and
other proof suggesting the possibility that he was intellectually disabled.  After Atkins, petitioner
filed a petition for state post-conviction relief alleging that he met Alabama’s definition for
intellectual disability, pointing to the trial evidence supporting that claim, and requesting “‘a full
evidentiary hearing’ and funds to present witnesses, experts, and other evidence.”   620 Fed.Appx.
at 742.  The state trial court dismissed the petition without a hearing, and the Alabama Court of
Criminal Appeals (CCA) affirmed on the grounds that petitioner had “failed to meet his burden of
pleading the facts relied upon in seeking relief,” and that, in the alternative, “the trial record shows
‘Smith does not meet the broadest definition of mentally retarded adopted by the Alabama Supreme
Court.’” Id. at 743.  The federal district court later denied habeas relief without permitting discovery
or an evidentiary hearing.
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On appeal, the Eleventh Circuit concentrated on the factual determinations underlying the
CCA’s decision upholding the denial of post-conviction relief, and found each unreasonable. 
Beginning with the CCA’s “procedural ruling” that petitioner “failed to meet the pleading
requirements of Rule 32.6(b)” by offering only “conclusory allegations” of intellectual disability,
the Eleventh Circuit found that petitioner’s state court pleading had actually “included at least seven
factual grounds” supporting his claim.  620 Fed.Appx. at 748.  From this, the court concluded that
the CCA’s “factual determination – that the ‘only grounds’ Smith pled were conclusory allegations
that he met each of the three [ID] requirements – is unsupported by the record and therefore
unreasonable [under 28 U.S.C. § 2254(d)(2)].”  Id.  Moving to the CCA’s “alternative” “merits
determination that the trial evidence conclusively showed that Smith is not ‘mentally retarded,’” the
Eleventh Circuit again found a lack of record support for the state court findings.  Id. at 749.  With
regard to intellectual functioning, the Eleventh Circuit noted several items of trial evidence
suggesting “significant deficits,” and found that, in light of the absence of a “strict IQ cut-off score
of 70” under Alabama law, the CCA’s “factual determination that Smith conclusively did not possess
significantly subaverage intellectual functioning was an unreasonable determination of the facts.”
Id. at 750.  Similarly, the CCA’s “conclusion that the [trial] record provided ‘no indication’ that
Smith had significant deficits in adaptive behavior was an objectively unreasonable determination
of the facts.” Id.  “Indeed,” the Eleventh Circuit explained, “the record affirmatively contradicts this
conclusion ... [and shows that t]here was evidence ... before the [CCA] that would support a fact
finding that Smith had significant limitations in at least two of the adaptive skills identified by both
clinical definitions: (1) social/interpersonal skills and (2) self-direction.”  Id.  

Having found the CCA’s decision defective under § 2254(d)(2), the Eleventh Circuit
concluded that the case should be remanded to afford petitioner an opportunity to “present an expert
witness” and seek discovery and an evidentiary hearing.  Finally, the court added that, when
considering petitioner’s requests, “the district court should note that [the trial expert’s] diagnosis of
‘borderline intellectual functioning’ does not ipso facto preclude Smith from attempting to establish
that he is intellectually disabled ....”  620 Fed.Appx. at 751.

75) McDaniels v. Kirkland, 813 F.3d 770 (9th Cir. 2015) (en banc).  Resolving a “tension” between
the panel opinion affirming the denial of petitioners’ Batson claims in this case and a prior panel
decision in Jamerson v. Runnels, 713 F.3d 1218 (9th Cir. 2013), cert. denied, 571 U.S. 1206 (2014),
the en banc Ninth Circuit “reaffirm[ed]” the determination in Jamerson that “[f]ederal courts sitting
in habeas may consider the entire state-court record, not merely those materials that were presented
to state appellate courts.” 813 F.3d at 780.  Similar to Jamerson, the issue arose in this case when
the petitioners sought to rely upon comparative juror analysis to support their Batson claims in
federal habeas after the California Court of Appeal had denied those claims on a record that did not
include the material necessary to perform that analysis.  Echoing Jamerson, the en banc Ninth
Circuit explained why permitting a § 2254(d)(2) analysis of the state appellate court’s decision using
record material that was known to the state trial court but not part of the record before the appellate
court was not inconsistent with Cullen v. Pinholster, 563 U.S. 170 (2011):

As Jamerson correctly explained, “Pinholster’s concerns are not implicated” when
a federal habeas court is asked to consider evidence that was presented to the state
trial court, whether or not that evidence was subsequently presented to a state
appellatecourt. Jamerson, 713 F.3d at 1226-27. “Pinholster itself precluded review
only of evidence that was never revealed in any state court proceeding,” id. at 1227,
and the Supreme Court’s reasoning counsels against extending its holding beyond
that scenario. Pinholster turned on the observation that habeas review under
AEDPA is “backward-looking,” requiring “an examination of the state-court
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decision at the time it was made.” 563 U.S. at 182. The Supreme Court thus held
that “the record under review is limited to the record in existence at that same time.”
Id. Such backward-looking review does not limit our ability to consider a
state-trial-court record that existed at the time a state-appellate-court decision was
made.  Nor does consultation of that record implicate Pinholster’s broader
commitment to “ensuring that the state’s consideration of a petitioner’s claims [a]re
the ‘main event’ rather than a ‘tryout on the road’ to federal court.” Jamerson, 713
F.3d at 1226 (quoting Pinholster, 563 U.S. at 186). That commitment reflects a
concern with the division of authority between state and federal courts, not a
concern with the division of authority between two different state courts. 

813 F.3d at 780-81; see also id. at 781 n. 8 (“This is particularly true where, as here, the state
appellate court could have exercised its discretionary authority to augment the record with the
missing transcript and questionnaires. See Cal. R. Ct. 12 (2002). Our review is no broader than the
inquiry the state appellate court had the authority and ability to conduct.”).  The en banc court
concluded by returning the case to the panel for consideration of “whether the California Court of
Appeal’s decision was based on an unreasonable determination of the facts within the meaning of
§ 2254(d)(2).” 813 F.3d at 782.

76) Liao v. Junious, 817 F.3d 678 (9th Cir. 2016).  In the course of granting relief on petitioner’s
ineffective assistance of trial counsel claim in this California attempted murder case, the Ninth
Circuit made the following observations concerning its § 2254(d)(2) evaluation of the state court’s
factual analysis:

We are acutely aware that the [state court] need not have referred to or addressed
in its statement of decision all the facts weighing on this issue. But in this case, the
facts omitted from the court’s discussion are so glaring and essential to a proper
weighing and evaluation of the evidence that when exposed and viewed in context,
they render objectively unreasonable the court’s conclusion that because the
prosecution had a strong case, [petitioner] did not suffer any prejudice. ... We regret
the use of such harsh language, but as the State repeatedly demands, we must adhere
to the Supreme Court’s articulation of our strict standard of review.

817 F.3d at 693-94; see also id. at 695 (“[T]he presumption of correctness afforded to the state
court’s decision has been shattered by clear and convincing evidence.”).

77) Woods v. Norman, 825 F.3d 390, 397 n.2 (8th Cir. 2016), cert. denied, 137 S.Ct. 1075 (2017).  In
a footnote to its decision affirming the denial of relief in this Missouri drug trafficking case, the
Eighth Circuit rejected petitioner’s argument that the state court’s mischaracterization of the
prosecution’s evidence as “overwhelming” satisfied § 2254(d)(2), explaining that “the court’s
decision was not ‘based on’ any such assessment, as required by [the statute].” 

78) Rodriguez v. McDonald, 872 F.3d 908 (9th Cir. 2017).  Before granting relief on petitioner’s
Miranda v. Arizona claim in this California second degree murder and attempted murder case, the
Ninth Circuit held that the state court’s decision was based on an unreasonable determination of the
facts.  It was undisputed that petitioner invoked his right to counsel during questioning, but the state
trial court held, after a suppression hearing, that the interrogators had honored the invocation and
that the written confession given hours later was a product of petitioner’s having re-initiated
communications.  After acknowledging the trial court’s credibility findings at the hearing, the Ninth
Circuit held that the “videotape and transcript [of the interrogation and invocation] rebut by clear
and convincing evidence the state courts’ factual determination that the detectives honored Mr.
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Rodriguez’s invocation of his right to counsel—a factual determination that, on the record before
the state trial court, was unreasonable.” 872 F.3d at 919.  The court explained:

[I]t is undisputed that Mr. Rodriguez invoked his right to counsel. Instead of
immediately ceasing their interrogation, however, the detectives told Mr. Rodriguez
that he was “going to be charged with murder today,” and to “remember that [they]
tried to give [Mr. Rodriguez] the opportunity ... to straighten things out.” One of the
detectives then explicitly asked Mr. Rodriguez about the case ...  This “express
questioning” was clearly custodial interrogation.  The detectives did not honor Mr.
Rodriguez’s invocation of his right to counsel.

872 F.3d at 919 (citations and parentheticals omitted).  The Ninth Circuit then added that the state
trial court appeared to have unreasonably based its denial of petitioner’s suppression motion on the
in-court credibility of an officer’s testimony that questioning stopped after the interrogation without
checking that claim against the recordings, and that the state court of appeal unreasonably upheld
that finding rather than rejecting it for lack of evidentiary support.  Id. at 920.

79) Gill v. Barrett, 723 Fed.Appx. 934, 938 (11th Cir. 2018) (unpublished).  In the course of affirming
the denial of relief in this Alabama murder case, the Eleventh Circuit explained that petitioner’s
sufficiency of the evidence claim could not succeed because “she has failed to show by clear and
convincing evidence that the state court’s conclusion was objectively unreasonable.”  The court did
not attempt to reconcile this statement with the Supreme Court’s admonition in Miller-El v. Cockrell,
537 U.S. 322, 341 (2003), that “[i]t was incorrect for the [Fifth Circuit], when looking at the merits,
to merge the independent requirements of §§ 2254(d)(2) and (e)(1).” 
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J. SECTION 2254(d) LIMITATION ON RELIEF

5. “UNREASONABLE DETERMINATION OF THE FACTS”    

DISTRICT COURT CASES

1) Evans v. Rogerson, 77 F.Supp.2d 1014, 1020-1021 (S.D.Iowa 1999), rev’d, 223 F.3d 869 (8th Cir.
2000).  In this Iowa murder case, the district court addressed the meaning of §2254(d)(2). 
Acknowledging the influence of §2254(e)(1) on this issue, the court looked to four factors to
“determine whether (e)(1)’s clear and convincing standard is the standard by which to judge
‘unreasonable determination of the facts’ in (d)(2).”  Those factors were: “(1) case law interpreting
§ 2254(d)(2); (2) case law interpreting § 2254(d)(1); (3) pre-AEDPA law; and (4) principles of
statutory interpretation.”  Interpreting what little case law exists with regard to §2254(d)(2), the court
determined that, when applying this provision, “a federal habeas court should not only review the
state court's factual findings, but also analyze the thoroughness of its reasoning. Consequently, a
state court's failure to address relevant evidence or factual issues, or its abbreviated analysis of a
substantive issue, are factors to consider in determining the reasonableness of its factual
determinations.”  Looking to case law interpreting §2254(d)(1), the court observed that “mere
disagreement with a [state court’s] factual determination is not sufficient to meet the requirement
of ‘unreasonable determination,’ and a federal court should not grant a writ under (d)(2) unless an
objective review of the state court's factual findings and reasoning cannot reasonably be justified
based on the evidence presented.”  The court’s review of pre-AEDPA law yielded the “suggest[ion]
that federal habeas courts should review a state court's factual conclusions and reasoning, survey the
applicable records for relevant evidence, and determine if the factual findings were fairly supported
by the evidence.”  Finally, applying “the principle of statutory interpretation that a statute should be
construed to effect all of its provisions,” the court arrived at the “sound interpretation” “that proof
by clear and convincing evidence of factual error satisfies (d)(2)'s ‘unreasonable determination of
the facts’ requirement.”  “This interplay,” the court explained, “applies to situations where a state
court's factual conclusion is contrary to clear and convincing evidence, where a state court fails to
consider relevant evidence in resolving a factual dispute, and where a state court fails to address
relevant factual issues in resolving an underlying substantive claim. Additionally, section (d)(2)
makes clear that if a federal habeas court finds any fact to have been unreasonably determined by
a state court, then the federal court must decide whether that same fact was a basis for the state
court's determination of the underlying substantive claim. Thus, (d)(2) adds an element of causation
between the factual error and the disposition of the substantive claim.” 

2) United States ex rel. Erickson v. Schomig, 162 F.Supp.2d 1020, (N.D.Ill. 2001).  Examining the
state court’s denial of collateral relief on petitioner’s ineffective assistance of counsel claim under
§2254(d) in this capital case, the district court  noted an inconsistency in the state court’s opinion
with respect to the effect the witness’ testimony had on the trial court’s sentencing decision, and
found that the state court’s “finding that the sentencing court did not rely on [the witness’] testimony
is . . . contradicted by the record.  Accordingly, it cannot be a reasonable determination of the facts
in light of the evidence presented at sentencing.” 162 F.Supp.2d at 1048 (citing §2254(d)(2)).

3) Shafer v. Bowersox, 168 F.Supp.2d 1055 (E.D.Mo. 2001), aff’d, 329 F.3d 637 (8th Cir. 2003). 
In the course of granting relief on petitioner’s challenge to his waiver of counsel prior to entering
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a plea of guilty and requesting a death sentence, the district court found the state supreme court’s
focus on petitioner’s competency in upholding the trial court’s handling of the purported waiver
“completely ignores” expert testimony that petitioner’s waiver of counsel was not knowing,
intelligent and voluntary, and as such “amounted to ‘an unreasonable determination of the facts in
light of the evidence presented in the State court proceedings.’”  

4) Breighner v. Chesney, 301 F.Supp.2d 354 (M.D.Pa. 2004), aff’d, 156 Fed.Appx. 539 (3rd Cir.
2005) (unpublished).  The district court undertook a detailed analysis of the roles of §2254(d)(2)
and (e)(1), concluding that the two are “mutually exclusive,” and that a court must select which to
apply based on the circumstances of the claim under consideration:

Subsection (d) applies when the state court has already adjudicated the claims at
issue, meaning a federal evidentiary hearing is generally unnecessary.  In contrast,
subsection (e) deals primarily with situations in which a new evidentiary hearing
is warranted, permitting the parties to present evidence outside the state court
record. In these circumstances, it is reasonable to attach a presumption of
correctness to the state court findings, based on the state court record, and to require
the petitioner to produce affirmative evidence to the contrary of those findings.
Only by separating the burdens imposed under subsections (d)(2) and (e)(1) may
courts give full effect to both provisions. 

301 F.Supp.2d at 366 (internal citations omitted).  [Editor’s Note:  The district court’s discussion
of the respective functions of §2254(d)(2) and (e)(1) in this case is particularly insightful and well-
reasoned.  Anyone seeking a better understanding of how these provisions operate should read
pages 365-368 of this opinion closely].  The court went on to describe the standard to be applied
when assessing a state court’s determination of the facts under §2254(d)(2) as follows:  “Mere
disagreement with an inferential leap or credibility judgment of the state court is insufficient to
permit relief.  Only when the finding lacks evidentiary support in the state court record or is plainly
controverted by evidence therein should the federal habeas court overturn a state court’s factual
determination.”  301 F.Supp.2d at 369.

5) Stevens v. Horn, 319 F.Supp.2d 592 (W.D.Pa. 2004), aff’d in part, remanded in part, 288
Fed.Appx. 4 (3rd Cir. July 25, 2008).  Noting that petitioner’s claim challenged the state court’s
factual determination and that the state court denied petitioner’s claim on the merits, the district
court held, pursuant to §2254(d)(2), that the state court based its decision on an unreasonable
determination of the facts in light of the evidence presented at trial.  During voir dire, the court asked
“Do you have an opinion about the death penalty which would prevent you from following the
Court’s instructions as to what penalty should be imposed?”  The veniremember responded, “I don’t
believe in the death penalty.”  Immediately, the prosecutor challenged the veniremember for cause,
and the trial judge excused the veniremember.  The district court determined that a review of the
state court record revealed an unreasonable determination of the facts because the prosecutor did not
ask any additional questions to determine whether the veniremember could set aside her opposition
and apply the law and the court’s instructions as required under Witherspoon v. Illinois, 391 U.S.
510 (1968) and Wainwright v. Witt, 460 U.S. 412 (1985).  The district court granted the death-
sentenced petitioner a new sentencing hearing.

6) Banyard v. Duncan, 342 F.Supp.2d 865, 885 (C.D.Cal. 2004).  In the course of granting relief on
petitioner’s Eighth Amendment challenge to his Three Strikes sentence, the district court held the
state court unreasonably determined the facts by finding sufficient evidence that petitioner’s prior
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conviction for assault was “serious” as defined by the Three Strikes Law because petitioner’s
criminal record indicated that he was charged with a “serious” felony but pled down to a lesser
offense, and during his admission that he had two prior serious felony convictions, petitioner asked
if taking a plea bargain was the same thing as a conviction and was instructed by the prosecutor that
the two were the same.  The district court held that “[i]t was objectively unreasonable for the [state
appellate court] to rely completely and without inquiry on Banyard’s ‘admission’ that he had
previously been convicted of [a serious felony] when, in fact, he had not been.” 

7) Rolan v. Vaughn, 2004 WL 2297407 (E.D.Pa. Oct. 12, 2004), aff’d, 445 F.3d 671 (3rd Cir. 2006). 
In the course of granting relief in this  former capital case, the district court explained that the
interaction between §2254(d)(2) and §2254(e)(1) requires the district court to determine whether the
“state court’s decision was based on an unreasonable determination of the facts in light of the
evidence presented,” and that the state court’s “decision [was] not subject to the clear and
convincing evidence standard” of §2254(e)(1) because that standard applies only to factual findings. 
2004 WL 2297407 at *6.  The district court also determined that, in this case, the state court’s
decision that petitioner was not prejudiced by counsel’s failure to investigate and produce a defense
witness because petitioner had not shown that the witness was willing to appear at trial was an
unreasonable determination of the facts in light of the evidence presented.  The court explained that
the state post-conviction court did not make any factual findings regarding the witness’ willingness
to testify when the state court stated that it “cannot conclude that the witness was willing to appear
on [petitioner]’s behalf at trial.”  2004 WL 2297407 at *10.  The court further held that the state
appellate court “could not properly make a factual finding that [the witness] would not have testified
on the bases of the cold [post-conviction court] record,” 2004 WL 229707 at *11, and that the
appellate court’s decision that petitioner did not suffer prejudice was unreasonable because the
appellate court did not make a factual finding in the case.

8) Schiwlochan v. Portuondo, 345 F.Supp.2d 242, 260 (E.D.N.Y. 2004), aff’d, 150 Fed.Appx. 58
(2nd Cir. 2005).  Explaining its decision to grant relief under §2254(d)(2) on petitioner’s claim that
trial counsel was ineffective for failing to convey the trial judge’s plea offer, the district court held
that the state court’s “factual finding that petitioner’s counsel’s affidavit implied that he conveyed
the trial judge’s plea offer and rendered advice as to possible sentences is an unreasonable
determination of the facts in light of evidence presented in the state court proceeding.” At the federal
evidentiary hearing, trial counsel admitted that the trial judge “offered to sentence petitioner to the
minimum term of imprisonment if he pled guilty to the murder count” but counsel “never conveyed
that plea offer nor ever discussed the possibility of a plea offer with petitioner.”

9) Casey v. Frank, 346 F.Supp.2d 1000 (E.D.Wis. 2004).  In the course of granting relief on
petitioner’s ineffective assistance of counsel claim in this sexual assault case, the district court found
that the state appellate court unreasonably determined the facts in light of the evidence presented
under §2254(d)(2) when it found that trial counsel had requested former counsel’s file, when trial
counsel actually admitted that he had only requested two documents from that file.  The court went
on to determine that counsel’s failure to obtain the rest of the file deprived petitioner of the benefit
of important witness statements which, if utilized at trial, could have affected the outcome.

10) Williams v. Dretke, 2005 WL 1676801 at *6 (S.D.Tex. July 15, 2005).  In this Texas capital case,
the district court held that the state court’s denial of petitioner’s successive state habeas petition on
the ground that his failure to present a mental retardation diagnosis before age 18 meant that he
failed to plead sufficient facts to establish a prima facie case of mental retardation, was based on an
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unreasonable determination of the facts in light of the evidence.  Although the state court was correct
that petitioner did not present evidence of a specific diagnosis of mental retardation before age 18,
petitioner “undeniably presented evidence of a full-scale IQ in the mildly retarded range that was so
identified by testing before he turned 18, and of significant deficits in adaptive functioning before
age 18.”  The district court further observed that the state court’s “insistence on the incantation of
the specific phrase ‘mentally retarded’ in light of substantial evidence that [petitioner] met a clinical
definition of mental retardation was simply unreasonable.” (relying upon the American Association
on Mental Retardation’s definition of mental retardation as the clinical definition).

11)    Cooper v. McNeil, 2008 WL 5252267 (M.D.Fla. Dec. 17, 2008), aff’d in part, rev’d in part, 646
F.3d 1328 (2011) (reversing denial of penalty phase relief).  Before denying relief on petitioner’s
penalty phase ineffective assistance of counsel claim in this Florida capital case, the district court
found that the state court’s determination that counsel’s performance was not deficient was
unreasonable under both §2254(d)(1) and (d)(2).  At trial, counsel attempted to “paint a picture of
a young man who . . . acted on impulse, acted in the spur of the moment, acted in bad judgment,
acted at the direction and really under the domination of another individual.”  Id. at 32.  But the only
support counsel offered for this theory was the testimony of petitioner’s mother, who knew little
about significant elements of petitioner’s background.  Id.  In the state post-conviction hearing,
petitioner’s brother and sister, neither of whom was contacted prior to trial, described the tension
in their home and how it escalated during their mother's absence.  Id. at 34.  Petitioner's sister
“described the physical abuse Petitioner suffered from his brother Donnie after Petitioner's father
died, and the influence of the older, stronger Donnie on Petitioner.”  Id.  Petitioner’s brother and
sister also addressed “petitioner's suicidal tendencies, the impoverished conditions petitioner lived
in as a child, and petitioner's extensive drug and alcohol abuse beginning at age eleven ....”  Id. at
29.  The mother's testimony did not address any of this.

Assessing counsel’s performance and the post-conviction evidence, the district court rejected
the state courts determination that counsel’s performance was adequate under both 2254(d)(2) and
(d)(1).  Id. at 35.  Applying 2254(d)(2), the court found that the state court’s finding that “trial
counsel and co-counsel testified that they thoroughly investigated and interviewed witnesses, that
they spoke on several occasions with Defendant and his mother, and that they obtained names and
leads and pursued those leads,” was inconsistent with the very limited mitigation investigation that
counsel in fact described.  Id. at 36.  The state court’s finding that counsel’s preparation for the
penalty phase was “entirely strategically reasonable” was not supported by counsel’s post-conviction
testimony that there was nothing strategic about their failure.  Id. at 36-37.  Applying 2254(d)(1),
the district court concluded that counsel failed to conduct an investigation that would enable them
“to discover all reasonably available mitigating evidence,” id. at 34 (quoting ABA Guidelines for
the Appointment and Performance of Counsel in Death Penalty Cases 11.4.1(C) (1989)), and
therefore could not have made an informed strategic decision to limit their mitigation presentation
as the state court held.  (The court, however, did not find unreasonable the state court determination
of counsel’s failure to call the mental health expert, acknowledging that his diagnosis that petitioner
suffered from an antisocial personality disorder, a borderline personality disorder, a substance abuse
disorder, and an isolated explosive disorder, was “precisely the type of strategic decision which
Strickland protects from subsequent appellate scrutiny.” Id. at 38 n. 38.)  The court went on to
conclude that petitioner could not establish that the state court’s determination that he had not been
prejudiced was unreasonable.

12) Skipwith v. McNeil, 2011 WL 1598829 (S.D. Fla. April 28, 2011).  Before granting relief on the
ground that trial counsel was ineffective for failing to investigate and present alibi evidence in this
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Florida burglary and battery case, the district court followed the approach necessitated by Cullen v.
Pinholster, 563 U.S. 170 (2011), and concluded that § 2254(d)(2) was satisfied on the basis of the
state court record.   Documents offered in support of petitioner’s application for state post-conviction
relief included : a letter from his first attorney to successor counsel stating “D says that he wasn’t
there & may have an alibi . . . Please try to find D’s possible alibi witness”; a letter from petitioner’s
successor counsel stating, “[i]t was not fair for you to go to trial with a new attorney with only 6
days when I did not have an opportunity to investigate all areas especially your alibi witness”; and
petitioner’s pro se trial motion to dismiss his court-appointed counsel in which he complained that
his attorney “has yet to contact alibi witness.”  The state opposed further post-conviction
proceedings on the ground that the trial court asked petitioner, on the record, whether there were
“any witnesses” or “[a]nything else” that he desired trial counsel to present, and that petitioner had
answered “no.”  The state habeas court apparently adopted this view,  and entered an order denying
relief “for the reasons stated in the State’s Response, a copy of which is attached, hereto, and made
a part hereof.”  2011 WL 1598829 at *3.  Petitioner later sought federal habeas relief, which resulted
in an evidentiary hearing and a magistrate’s recommendation that relief be granted on the ground
that, in light of the evidence developed at the federal hearing, the state court’s denial of relief
involved an unreasonable application of Strickland.  Before the district court could make a final
determination, however, the Supreme Court announced its decision in Pinholster, which made clear
that the § 2254(d) inquiry must be confined to the record as it stood before the state court.

Modifying its approach to fit Pinholster, the district court first examined the state court’s
determination that petitioner’s responses to the trial court’s inquiries “‘refute his present allegations
that he wanted both of his attorneys to have investigated and called an alibi witness,” and held that
it was unreasonable in light of the state court record:

Of course it is possible that, by the end of trial when the judge asked Skipwith if he
wanted to call any witnesses, Skipwith had changed his mind and no longer wanted
to call his alibi witness. But that, of course, does not call into question Skipwith’s
pre-trial desire for his counsel to seek out his alibi witness. Based on the record
before the state habeas court, it was unreasonable to find as a matter of fact that
Skipwith’s in-court statements “refute[d] his present allegations that he wanted both
of his attorneys to have investigated and called an alibi witness.”  Therefore, the
state habeas court decided Skipwith's Strickland claim based on the objectively
unreasonable factual determination that Skipwith had never wanted his counsel to
investigate his alibi witness. Because Skipwith satisfies the standard under section
2254(d)(2), his habeas Petition may be granted if he is entitled to relief on the
merits of his ineffective assistance of counsel claim.

Id. at *4 (citations omitted).  The court went on to express its agreement with the magistrate’s
decision to hold an evidentiary hearing (“Now that the section 2254(d) hurdle has been cleared ....”),
and with the determination that trial counsel were ineffective. 

13) Williams v. Woodford, 859 F.Supp.2d 1154 (E.D. Cal. 2012).  Before granting relief on petitioner’s
ineffective assistance of counsel claim in this California non-capital murder case, the district court
held that the state court’s rejection of the claim was based on an unreasonable determination of the
facts in light of the undeveloped state court record.  Petitioner began asserting his claim that trial
counsel had been ineffective in a motion for a new trial, and pursued the claim – and fact
development to support it – through direct appeal and four state habeas petitions, all of which were
denied without a hearing.  After reviewing this course of proceedings, the federal district court held
that the state courts’ denial of relief was based on an unreasonable determination of the facts in light
of the evidence presented in the state court proceedings.  The court explained: “[T]he state court
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fact-finding process was fundamentally flawed because it granted no evidentiary hearing or other
opportunity for [petitioner] to develop his claim.  The Court of Appeal’s IAC ruling was based on
the facts available in the record on appeal, which did not include the extensive evidence [petitioner]
tried in vain to present to the state courts.” 859 F.Supp.2d at 1160.  The court went on to conclude
that  “§ 2254(d) poses no further obstacle to [petitioner] developing his claim in federal court,” and
granted expansion of the record.  Id. at 1161.

14) Gray v. Pearson, 2012 WL 1481506 at *11-12 (E.D. Va. April 27, 2012), vacated and remanded
on other grounds, 2013 WL 2451083 (4th Cir. June 7, 2013).  In this capital case, the district court
held that Virginia’s post-conviction procedures are not, as a system, so inherently unreasonable or
unreliable as to satisfy § 2254(d).  The court observed that the state court had adjudicated
petitioner’s claims by “ma[king] factual determinations with respect to conflicting evidence without
an evidentiary hearing, based solely on the written record, ... [and] without any opportunity for
petitioner to develop a factual record through discovery with compulsory process or to test disputed
issues of fact through the type of adversarial process historically thought essential to the truth-
finding function of a court.”  After characterizing the issue as “whether, for the purposes of §
2254(d), such state court proceedings result in inherently unreasonable determinations of fact,”  the
court concluded that Virginia’s procedures are not inherently unreasonable or unreliable.  The court
went on to add, however, that this ruling “does not preclude the possibility that state court rules and
procedures, by their nature, could result systemically in inherently unreasonable determination of
fact under § 2254(d).” 

15) Beames v. Chappell, 2013 WL 5754938 (E.D. Cal. Oct. 23, 2013).  In this California capital case,
the district court held that petitioner had satisfied § 2254(d) and ordered an evidentiary hearing on
his ineffective assistance of trial counsel claim.  Petitioner was charged and convicted of capital
murder with a torture special circumstance in connection with the death of his live-in girlfriend’s
infant daughter.  The state’s medical examiner testified at trial that the victim died from a blow to
her midsection which severed her liver and caused her to bleed to death.  Petitioner sought state
habeas relief and proffered declarations establishing that, among other things, trial counsel: (1) used
marijuana and alcohol during trial; (2) was obsessed with gambling and took on more cases than he
could handle to support his gambling addiction; (3) delegated all trail preparation to his paralegal
and investigator, but refused to give them any guidance or take their advice; (4) failed to hire any
expert witnesses; (5) described his own handling of petitioner’s case as “reckless,” “out of control,”
“Kafkaesque,” and “near rudderless”; and, (6) engaged in a course of systematic professional
misconduct that ultimately led to his disbarment.  Petitioner further proffered evidence that the
state’s medical examiner was subsequently disciplined for misdiagnosing the cause of death for five
other infants around the time of petitioner’s trial, and evidence that a competent medical examiner
would have testified that the victim died from malnutrition and a systemic infection, not from any
act of violence, and that her transected liver and broken ribs were sustained post-mortem, likely as
a result of petitioner’s attempts at resuscitation.  The state court denied relief without an evidentiary
hearing.  The federal district court held that the state court’s decision was unreasonable in light of
the evidence petitioner presented, and ordered an evidentiary hearing to determine the merits of
petitioner’s claim that trial counsel was ineffective for failing to investigate and present expert
testimony.       
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K. POST-JUDGMENT MOTIONS

COURT OF APPEALS CASES:

1) United States v. Rich, 141 F.3d 550, 553 (5th Cir. 1998), cert. denied, 526 U.S. 1011 (1999).  The
Fifth Circuit “reaffirm[ed its] agreement with the majority of other circuits that courts may treat a
Rule 60(b) motion in habeas corpus proceedings as a successive petition under §2255.”

2) Lopez v. Douglas, 141 F.3d 974, 976 (10th Cir. 1998), cert. denied, 525 U.S. 1024 (1998). Citing
Burris v. Parke, 130 F.3d 782 (7th Cir. 1997), the court construed petitioner’s Rule 60(b) motion
requesting reconsideration of the district court’s denial of habeas relief in light of Cooper v.
Oklahoma as a second habeas petition under the AEDPA. The court then construed petitioner’s
notice of appeal and appellate brief as “an implied application under 28 U.S.C. §2244(b)(3)(A) for
leave to file a second habeas petition in the district court,” which the court denied.

3) Thompson v. Calderon, 151 F.3d 918 (9th Cir.) (amended July 13, 1998) (en banc), cert. denied,
524 U.S. 965 (1998).   Before affirming the district court’s denial of petitioner’s Rule 60(b) motion,
the Ninth Circuit offered the following observations about the treatment of such motions as
successive petitions: 

In most cases when the factual predicate for a Rule 60(b) motion also states a claim
for a successive petition under 28 U.S.C. §2244(b), as it does in this case, the Rule
60(b) motion should be treated as a successive habeas petition. 
* * *
We do not foreclose the possibility, however, that under a different factual situation
a 60(b) motion filed after denial of an initial petition for habeas corpus would not
have to comply with the AEDPA’s successive requirements.

151 F.3d at 921. In footnote 3, the court offered as an example a scenario in which state misconduct
“prevented the defendant from testing potentially exculpatory evidence which might provide the
information necessary to assert a factual predicate for a successive petition.” The court concluded
this footnote by stating that “a bright line rule equating all Rule 60(b) motions with successive
habeas petitions would be improper.” Id. at 921 n.3. 

4) United States v. Torres-Otero, 192 F.3d 12, 13 (1st Cir. 1999).  The court rejected the government’s
contention that petitioner’s motion for reconsideration by the district court was actually a “second
or successive” §2255 motion, and that the court of appeals therefore lacked jurisdiction to hear the
appeal. Instead, the court found the order to be “a final decision on Torres’s first §2255 motion,
albeit a decision issued as a result of a motion to reconsider.”

5) United States v. Evans, 224 F.3d 670 (7th Cir. 2000).  The Seventh Circuit held that “any
postjudgment motion in a criminal proceeding that fits the description of sec. 2255 para. 1 is a
motion under sec. 2255, and ... the second (and all subsequent) of these requires appellate approval. 
For this purpose the caption that the defendant puts on the motion is irrelevant; a federal prisoner
may not use Rule 33 to avoid sec. 2255 para. 8.  But a genuine claim of newly discovered evidence
tending to show innocence is not within sec. 2255 para. 1 and therefore does not require prior
appellate approval, even if the prisoner has litigated and lost a collateral attack under sec. 2255.” 
224 F.3d at 672.  After discussing the Supreme Court’s decision in Herrera v. Collins, 506 U.S. 390
(1993), the court observed that, “[b]ecause a claim of innocence based on newly discovered evidence
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is not itself a ground of collateral attack, the AEDPA does not affect the operation of ... bona fide
motions under Rule 33.  A defendant whose argument is not that newly discovered evidence supports
a claim of innocence, but instead that he has new evidence of a constitutional violation or other
ground of collateral attack, is making a motion under sec. 2255 (or sec. 2254) no matter what caption
he puts on the document.”  224 F.3d at 674. Finally, the court issued “[o]ne caveat”: “When a
prisoner who has yet to file a motion under sec. 2255 invokes Rule 33 but presents issues
substantively within sec. 2255 para. 1, the district judge should alert the movant that this can
preclude any later collateral proceedings and ask whether the prisoner wishes to withdraw the claim
(or add any other arguments for collateral relief).”  224 F.3d at 675.

6) Rodriguez v. Mitchell,  252 F.3d 191, 198-200 (2nd Cir. 2001).  The Second Circuit held that “a
motion under Rule 60(b) to vacate a judgment denying habeas is not a second or successive habeas
petition and should therefore be treated as any other motion under Rule 60(b).”  The court explained
that “the procedural object of the motion authorized by Rule 60(b) is simply to vacate the federal
judgment dismissing the habeas petition, not to vacate the state conviction.  The fact that the court
to which the motion is addressed might conceivably go farther and grant the habeas in response to
the motion does not in out view make such a motion a second habeas petition.”  The court
acknowledged that “the majority of circuit courts ... have held that a Rule 60(b) motion ... either must
or may be treated as a second or successive habeas petition,” but noted that “[t]hese courts ... have
offered little explanation,” and that “[t]heir opinions depend largely on conclusory statements and
citations to one another.”  “In our view,” the court concluded, “better reasons support the conclusion
that a Rule 60(b) motion ... is not a second petition under §2244(b).”

7) Owsley v. Luebbers, 281 F.3d 687, 690-691 (8th Cir.  2002), cert. denied, 534 U.S. 1121 (2002). 
A majority of the Eighth Circuit panel denied petitioner’s motion to recall the mandate in this
Missouri capital case.  Petitioner based his request on the Supreme Court’s recent decision in Lee
v. Kemna, arguing that, as in that case, his claim should not be deemed procedurally barred because
he had done enough to present the claim to the state courts.  In rejecting petitioner’s motion, the
majority explained that, “[e]ven if we interpreted [petitioner]’s motion as one seeking to raise a new
claim based on Lee v. Kemna, our authority to recall the mandate would be foreclosed by §
2244(b)(2):  The Supreme Court did not announce in Lee v. Kemna a new rule of constitutional law
made applicable by the Supreme Court to cases on collateral review.”  The majority went on to note
that, at any rate, in its view, “[t]his case is not Lee.” 

Judge Heaney dissented, contending that “because [petitioner] is simply seeking to preserve
his right to a full and fair appeal, his request to recall the mandate of this court is not a second or
successive petition.”  Judge Heaney further expressed the view that petitioner had fully complied
with the state procedural rule underlying the previous finding that his claim was procedurally barred,
and that “[t]here is no doubt in my mind that if this court considered [petitioner]’s claim on the
merits, it would conclude that the state trial court erred in denying [him] the right to introduce
evidence of his intoxication at the time of the act for which he was sentenced to death.”

8) Gitten v. United States, 311 F.3d 529, 534 (2nd Cir. 2002).  In this §2255 action, the Second Circuit
addressed “how to handle a 60(b) motion that both challenges the denial of a collateral attack and
presents new grounds for a collateral attack on the underlying conviction.”  The district court
resolved the issue by denying the portion of petitioner’s Rule 60(b) motion that sought to overturn
the denial of relief on his §2255 petition, and transferring the portion of the motion that appeared
to raise new claims for §2255 relief to the court of appeals for review under the successor
gatekeeping procedure.  Relying on its decision in Adams v. United States, 155 F.3d 582 (2nd Cir.
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1998), the Second Circuit promulgated the following approach:
The district courts must be careful not to recharacterize a portion of the 60(b)
motion as a second or successive collateral attack and transfer it to this Court until
the prisoner has been informed of the district court’s intent to transfer and afforded
a sufficient opportunity to avoid the transfer by withdrawing (perhaps for later
refiling explicitly as a new collateral attack) the portion of his 60(b) motion that the
district court believes presents new challenges to the underlying conviction. Of
course, after a district court has denied as meritless the portion of the 60(b) motion
that the court considers to come within the scope of Rule 60(b), the court always
has the alternative of simply denying, as beyond the scope of Rule 60(b), the
balance of the motion, i.e., the portion believed to present new attacks on the
conviction.  ¶  We conclude that the appropriate course at this point is to remand to
the District Court to afford that Court an opportunity either to alert [petitioner] to
his option to avoid transfer, or to deny the Rule 60(b) motion in its entirety. 

The court concluded by remanding the case to the district court for further proceedings consistent
with this approach.

9) United States v. Winestock, 340 F.3d 200 (4th Cir. 2003), cert. denied, 540 U.S. 995 (2004).  In
this §2255 case, the Fourth Circuit addressed how district courts should treat motions filed pursuant
to Rule 60(b) in light of the AEDPA’s restrictions on second or successive petitions.  After
examining the relevant rules, statutes and precedents, the court held as follows:

[D]istrict courts must treat Rule 60(b) motions as successive collateral review
applications when failing to do so would allow the applicant to “evade the bar
against relitigation of claims presented in a prior application or the bar against
litigation of claims not presented in a prior application[.]”  * * * ¶  We emphasize
that we do not require that all Rule 60(b) motions be treated as successive
applications; instead, the proper treatment of the motion depends on the nature of
the claims presented.  * * * ¶  Our holding raises the question of how to distinguish
a proper Rule 60(b) motion from a “successive [application] in 60(b)’s clothing.” 
There may be no infallible test for making this distinction, but a relatively
straightforward guide is that a motion directly attacking the prisoner's conviction
or sentence will usually amount to a successive application, while a motion seeking
a remedy for some defect in the collateral review process will generally be deemed
a proper motion to reconsider. * * * ¶  To comply with the standards set forth
above, district courts must examine the Rule 60(b) motions received in collateral
review cases to determine whether such motions are tantamount to successive
applications. If so, the court must either dismiss the motion for lack of jurisdiction
or transfer it to this court so that we may perform our gatekeeping function under
§ 2244(b)(3).  Otherwise, the court may review the motion on its merits. When the
motion presents claims subject to the requirements for successive applications as
well as claims cognizable under Rule 60(b), the district court should afford the
applicant an opportunity to elect between deleting the improper claims or having the
entire motion treated as a successive application. 

340 F.3d at 206 (internal citations omitted).  
Additionally, the Fourth Circuit noted once the court of appeals determines that an

application for leave to file a second or successive petition contains “any claim” that satisfies §2255,
“the court [of appeals] should authorize the prisoner to file the entire application in the district court,
even if some of the claims in the application do not satisfy the applicable standards.” 340 F.3d at 205
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(citing Nevius v. McDaniel, 104 F.3d 1120, 1121 (9th Cir.1996)).
Applying its conclusions to petitioner’s motion for reconsideration -- in which he contended

that the district court erred in rejecting his claims, and that he had new evidence to support a new
ineffective assistance of counsel claim -- the Fourth Circuit concluded that the district court properly
treated it as a successive §2255 motion.  Nevertheless, the court vacated the district court’s order
denying the motion for reconsideration because it was entered without jurisdiction, and remanded
with instructions to dismiss the motion.

10)  Gonzalez v. Crosby, 366 F.3d 1253 (11th Cir. 2004) (en banc), aff’d on other grounds, 545 U.S.
524 (2005).  In this en banc decision involving three consolidated §2254 and §2255 cases, the
Eleventh Circuit addressed the following question:  “What standards govern Rule 60(b) motions
aimed at judgments in habeas proceedings, that is, when should those motions be granted?”  366
F.3d at 1269.  The court began by establishing that, under Rule 11 of the Rules Governing Section
2254 Cases, Rule 60(b) applies to federal post-conviction proceedings only to the extent that it is not
inconsistent with the more specific statutes governing those proceedings.  See 366 F.3d at 1271
(“The discretion to reopen final judgments contemplated in most of the provisions of Rule 60(b)
cannot co-exist in a habeas case with §2244(b)”); id. (“The severe restrictions on revisiting final
judgments that are contained in § 2244(b) are virtually the antithesis of the broad discretion that Rule
60(b) generally gives district courts to reopen them”).  From there, the court proceeded through a
detailed discussion of Calderon v. Thompson, 523 U.S. 538 (1998), and found that “Calderon’s
lessons about whether and when an appellate court’s power to recall a mandate may be used in
habeas cases apply with as much force to the question of whether and when a trial court’s Rule 60(b)
authority to reopen a final judgment may be used in a habeas case.” 366 F.3d at 1275.  Having
concluded that a “Rule 60(b) motion at the trial level is the equivalent . . . of a motion to recall the
mandate at the appellate level,” the court held as follows with regard to how district courts in
collateral review cases (although the quote below refers to §2254 cases, the court earlier made clear
that its holdings in this case apply equally to §2255 cases) should respond to Rule 60(b) motions:

[I]n a §2254 case a petitioner’s Rule 60(b) motion to reopen the judgment “can be
regarded as a second or successive application for purposes of § 2244(b),” and
should be so regarded because “[o]therwise, petitioners could evade the bar against
relitigation of claims presented in a prior application, or the bar against litigation
of claims not presented in a prior application.” Calderon, 523 U.S. at 553 (citations
omitted). Because a petitioner’s attempt to reopen a final habeas judgment pursuant
to Rule 60(b) is to be treated as an application to file a second or successive
petition, it ordinarily should be dismissed by the district court pursuant to §
2244(b)(4).  Of course, if the grounds of relief stated in the Rule 60(b) motion
satisfy the stringent requirements of §2244(b)(1) & (2), the petitioner should put
those grounds in a habeas petition and move under §2244(b)(3)(A) for an order
from the court of appeals authorizing the district court to consider it. The point of
the rule we announce today is that the petitioner may not get around the statutory
restrictions on second or successive petitions by filing a Rule 60(b) motion, unless
the grounds of the motion fit within one of the two exceptions we are about to
discuss. 

366 F.3d at 1277 (footnote omitted).  The two exceptions to which the court referred are the same
exceptions recognized in Calderon: (1) “where the final judgment is recalled or reopened to correct
clerical errors in the judgment itself”; and (2) “where there was fraud upon the federal court which
led to the denial of the habeas petition.” 366 F.3d at 1278.

Applying the approach to Rule 60(b) motions it had just formulated, the court first concluded
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that Gonzalez’s motion had been properly denied by the district court.  The court of appeals
explained that Gonzalez’s “sole contention is that the judgment was wrong, because the subsequently
released decision in Artuz v. Bennett . . . shows that the ‘properly filed’ language of §2244(d)(2) was
misinterpreted to deny him relief.” 366 F.3d at 1281.  As such, the court found, “Gonzalez’s Rule
60(b) motion is an attempt to relitigate a claim that has already been presented in a prior application
and rejected, which means it must be dismissed under §2244(b)(1).”  366 F.3d at 1281.  The court
further observed that “[a]n error of law, even one demonstrated by an intervening decision, does not
fit either of the extra-statutory exceptions to the rule we have borrowed from Calderon and
announced today.”  366 F.3d at  1281.  Thus, because “there is no clerical error and there is no
allegation of fraud affecting the prior habeas proceeding,” Gonzalez’s Rule 60(b) motion could not
succeed. 366 F.3d at  1282. The court likewise found that the Rule 60(b) motion of the other
remaining appellant in this case, Mobley, was properly denied.  While Mobley contended that there
had been a fraud, the court of appeals found that because his allegations concerned allegedly
fraudulent testimony at his trial, “the claim is not about fraud on the federal courts.” 366 F.3d at
1284.  The court went on to explain: “The fraud exception to our rule that 60(b) relief will not be
granted to reopen final judgments denying federal habeas relief applies where the fraud was
perpetrated on the federal court and resulted in the denial of a federal habeas relief, not where the
fraud was perpetrated on a state court.”  366 F.3d at 1285.  Here, the court concluded that, because
“Mobley’s case does not come within shouting distance of the fraud exception outlined in . . . Hazel-
Atlas [Glass Co. v. Hartford-Empire Co., 322 U.S. 238 (1944) (referenced as an example of fraud
upon the court in Calderon)],” the district court was correct to reject his Rule 60(b) motion.  366
F.3d at 1285.

11) Harris v. United States, 367 F.3d 74, 77 (2nd Cir. 2004).  Revisiting the issues it addressed in
Rodriguez v. Mitchell, 252 F.3d 191 (2nd Cir. 2001), the Second Circuit held as follows with regard
to how Rule 60(b) motions directed at the denial of collateral relief should be handled:

[R]elief under Rule 60(b) is available for a previous habeas proceeding only when
the Rule 60(b) motion attacks the integrity of the previous habeas proceeding rather
than the underlying criminal conviction. Guided by Rodriguez, our Rule 60(b)(6)
case law, and the congressional intent of AEDPA, we hold that: an attack on the
integrity of a previous habeas proceeding using subsection (6) of Rule 60(b) is
viable only in “extraordinary circumstances,” and that such circumstances will be
particularly rare where the relief sought is predicated on the alleged failures of
counsel in a prior habeas petition. That is because a habeas petitioner has no
constitutional right to counsel in his habeas proceeding, and therefore, to be
successful under Rule 60(b)(6), must show more than ineffectiveness under
Strickland v. Washington, 466 U.S. 668 (1984). To obtain relief under Rule
60(b)(6), a habeas petitioner must show that his lawyer abandoned the case and
prevented the client from being heard, either through counsel or pro se. 

 The court went on to discuss the application of this holding to petitioner’s case and concluded that
petitioner’s Rule 60(b) motion – based on collateral counsel’s conceded failure to raise viable
appellate ineffectiveness issues – did attack the integrity of the proceeding, but was nevertheless
without merit.  Relying on Gitten v. United States, 311 F.3d 529 (2nd Cir. 2002), and Rodriguez,
however, the court concluded that the district court erred in recharacterizing the motion as a
successive (and therefore “procedurally barred”) §2255 motion, and should have instead simply
denied it as a meritless Rule 60(b) motion.  The court therefore vacated the district court’s order and
remanded with instructions to deny the Rule 60(b) motion with prejudice.
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12) Reid v. Angelone, 369 F.3d 363 (4th Cir. 2004), cert. denied sub nom. Reid v. Johnson, 547 U.S.
1076 (2006).  Relying on United States v. Winestock, 340 F.3d 2000 (4th Cir. 2003), the Fourth
Circuit held that the district court lacked jurisdiction to consider petitioner’s Rule 60(b) motion
because it was properly characterized as a second or successive petition due to the inclusion of one
claim that attacked her sentence. However, the court vacated the district court’s order of dismissal
in order to allow petitioner to elect between deleting the improper claim or having the entire motion
treated as a successive application.  The court went on to note that if petitioner chose to delete her
claim attacking her sentence, then the district court could consider the portion of petitioner’s Rule
60(b) motion requesting to withdraw her petition. 

13) Hamilton v. Newland, 374 F.3d 822, 824 (9th Cir. 2004), cert. denied, 544 U.S. 908 (2005). 
Noting the existence of “[t]hree schools of thought” on whether Rule 60(b) motions should be
treated as second or successive habeas petitions, and describing its own approach as “moderate,” the
Ninth Circuit disagreed with the district court’s decision to treat the Rule 60(b) motion in this
California murder case as second or successive.  Explaining that “Rule 60(b) is the appropriate rule
to invoke when one wishes a court to reconsider claims it has already decided,” the court found that
petitioner’s assertion of a claim of actual innocence strictly as a “procedural device” for overcoming
the district court’s dismissal of his petition as untimely more than a year earlier “should have been
treated as a 60(b) motion.”  The court nevertheless went on to affirm the denial of petitioner’s
motion.  

14) Boone v. Secretary, Department of Corrections, 377 F.3d 1315, 1317 (11th Cir. 2004) (per
curiam).  The Eleventh Circuit affirmed the district court’s dismissal of petitioner’s Rule 60(b)
motion –  in which he challenged the district court’s earlier, sua sponte dismissal of his petition as
untimely – for lack of jurisdiction.  Relying on Gonzalez v. Secretary for the Dept. of Corrections,
366 F.3d 1253 (11th Cir. 2004) (en banc), the court explained that petitioner’s “Rule 60(b) motion
... was not designed to prevent a fraud upon the court, but rather to reopen his habeas judgment based
on intervening law [, i.e., the decision in Walker v. Crosby, 341 F.3d 1240 (11th Cir. 2003),] – and
thus should not have been entertained by the district court.” 

15) Pridgen v. Shannon, 380 F.3d 721, 727 (3rd Cir. 2004), cert. denied, 543 U.S. 1155 (2005).  After
surveying the circuits’ approaches to the treatment of Rule 60(b) motions in habeas cases, the Third
Circuit elected to follow the “plurality view” taken by the First, Fourth, Seventh, Eighth and Ninth
Circuits, under which “a Rule 60(b) motion may be considered, but not if it conflicts with the
provisions of AEDPA or if its purpose is to attack the underlying conviction.”  The court articulated
its holding as follows:

[I]n those instances in which the factual predicate of a petitioner’s Rule 60(b)
motion attacks the manner in which the earlier habeas judgment was procured and
not the underlying conviction, the Rule 60(b) motion may be adjudicated on the
merits. However, when the Rule 60(b) motion seeks to collaterally attack the
petitioner’s underlying conviction, the motion should be treated as a successive
habeas petition.

Applying this rule to petitioner’s Rule 60(b) motion, the court agreed with the district court that the
first two grounds set forth in the motion were properly excluded from consideration because they
sought to relitigate attacks on the state court judgment denying post-conviction relief.  The court
further agreed that petitioner’s third ground was properly brought via Rule 60(b), since it went to
the district court’s determination that his state post-conviction application was not “properly filed,”
and, if resolved in petitioner’s favor, would result in the reopening of the federal habeas proceedings.
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16) Post v. Bradshaw, 422 F.3d 419, 424 (6th Cir. 2005), cert. denied, 547 U.S. 1042 (2006).  In this
Ohio capital case, a majority of the Sixth Circuit panel denied petitioner’s motion for remand to
permit the district court to act on his Rule 60(b)(6) motion, which the lower court had already
indicated a willingness to grant. In the Rule 60(b) motion, petitioner contended that his previous
federal habeas attorneys had acted with “inexcusable neglect” in failing to conduct discovery that
the district court had previously approved.  This omission was discovered and pursued by new
counsel handling petitioner’s appeal of the district court’s denial of habeas relief in the Sixth Circuit.

In addition to finding the Rule 60(b) motion barred by Gonzalez v. Crosby, 545 U.S. 524
(2005), and §2254(i) [see Miscellaneous AEDPA Issues, infra], the Sixth Circuit majority also held
that the motion “is clearly a second or successive habeas petition that is forbidden by . . . §2244(b),”
explaining as follows: 

Post’s Rule 60(b) motion seeks to advance, through new discovery, claims that the
district court previously considered and dismissed on substantive, constitutional
grounds: i.e., on the merits. The motion is therefore a second or successive habeas
petition. It makes no difference that the motion itself does not attack the district
court’s substantive analysis of those claims but, instead, purports to raise a defect
in the integrity of the habeas proceedings, namely his counsel’s failure – after
obtaining leave to pursue discovery –  actually to undertake that discovery; all that
matters is that Post is “seek[ing] vindication of” or “advanc[ing]” a claim by taking
steps that lead inexorably to a merits-based attack on the prior dismissal of his
habeas petition.

17) Williams v. Norris, 461 F.3d 999 (8th Cir. 2006), cert. denied, 552 U.S. 840 (2007).  In this
Arkansas capital case, the Eighth Circuit affirmed the district court’s dismissal of petitioner’s
motions for alter or amend the judgment, or in the alternative for relief from judgment, as second
or successive habeas petitions.  In reaching this conclusion, the court rejected petitioner’s contention
that the district court’s failure to file a separate document entering judgment on his initial habeas
petition, as required by Rule 58, FRCP, meant that his motions should be treated as requests to
amend the petition under Rule 15(c), FRCP, rather than as successive petitions. The court explained
that “there is no question that the district court’s  failure to file the separate document required by
Rule 58 means that the time period in which Williams would have had to file an appeal did not
begin. It is a separate question, however, as to whether the order of the district court was a final
judgment for the purpose of determining whether additional motions should be deemed second or
successive habeas petitions.” 461 F.3d at 1002. The court went on to express its agreement with the
Ninth Circuit’s decision in Bonin v. Calderon, 59 F.3d 815, 847 (9th Cir. 1995), that “‘[a]lthough
entry of judgment on a separate document pursuant to Rule 58 triggers the running of the time limit
for filing a notice of appeal and for filing postjudgment motions, the district court’s order [denying
the petition] marked the appropriate threshold between prejudgment and postjudgment motions.’”
461 F.3d at 1002 (quoting Bonin). Additionally, the court later rejected petitioner’s contention “that
an amendment to a petition is not a successive habeas if it occurs after the petition is denied, but
before the denial is affirmed on appeal.” 461 F.3d at 1004.

18) Spitznas v. Boone, 464 F.3d 1213 (10th Cir. 2006).  In this Oklahoma kidnaping and child sexual
assault case, the Tenth Circuit reexamined its decision in Lopez v. Douglas 141 F.3d 974 (10th Cir.
1998), which held that all Rule 60(b) motions should be treated as second or successive petitions for
purposes of §2244(b).  Relying on Gonzalez v. Crosby, 545 U.S.  524 (2005), the court announced
the following rules and procedures:
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[A motion] is a “true” 60(b) motion if it either (1) challenges only a procedural
ruling of the habeas court which precluded a merits determination of the habeas
application ... or (2) challenges a defect in the integrity of the federal habeas
proceeding, provided that such a challenge does not itself lead inextricably to a
merits-based attack on the disposition of a prior habeas petition[.] 

464 F.3d at 1215-16.  The court also acknowledged that “[a] Rule 60(b) motion asserting fraud or
other defect in the integrity of the federal habeas proceeding may also constitute a true 60(b) motion,
although this type of motion requires a more nuanced analysis.” 464 F.3d at 1216.  This analysis
“depends on the fraud alleged.”  The court explained:

If the alleged fraud on the court relates solely to fraud perpetrated on the federal
habeas court, then the motion will be considered a true 60(b) motion. . . . However,
if the fraud on the habeas court includes (or necessarily implies) related fraud on the
state court (or the federal district court that convicted and/or sentenced the movant
in the case of a §2255 motion), then the motion will ordinarily be considered a
second or successive petition because any ruling would inextricably challenge the
underlying conviction proceeding. 

 464 F.3d at 1216. 
The court turned next to the procedures to be followed by district courts “when they are

presented with a Rule 60(b) motion in a habeas or §2255 case,” stating as follows:
The district court should first determine . . . whether the motion is a true Rule 60(b)
motion or a second or successive petition.  ¶  If the district court concludes that the
motion is a true Rule 60(b) motion, it should rule on it as it would any other Rule
60(b) motion. If, however, the district court concludes that the motion is actually a
second or successive petition, it should refer the matter to this court for
authorization under § 2244(b)(3). . . . In the case of a “mixed” motion – that is, a
motion containing both true Rule 60(b) allegations and second or successive habeas
claims – the district court should (1) address the merits of the true Rule 60(b)
allegations as it would the allegations in any other Rule 60(b) motion, and (2)
forward the second or successive claims to this court for authorization.

464 F.3d at 1216-17. In prescribing this approach for “mixed” motions, the court acknowledged its
creation of a conflict with the Fourth and Eighth Circuits, but explained that those courts’ adherence
to an exhaustion-based model was unwarranted under the circumstances. 

The Tenth Circuit next prescribed the procedures it would follow in cases involving Rule
60(b) motions. First, “[i]f the district court correctly treated the motion (or any portion thereof) as
a ‘true’ Rule 60(b) motion and denied it, we will require the movant to obtain a certificate of
appealability (COA) before proceeding with his or her appeal.” 464 F.3d at 1217-1218. On the other
hand, “no COA is required if the district court correctly treats a 60(b) motion as a second or
successive petition and transfers it to us for authorization.  * * * [A] COA is not required as a
threshold matter simply to determine whether the motion is, in fact, a second or successive petition
and, if so, whether it should be authorized.” 464 F.3d at 1218-19. 

Applying these new procedures, the court determined that petitioner’s Rule 60(b)(4) and (6)
motion was “mixed.”  His first contention – that the district court failed to rule on one of his claims
– was a “‘true’ 60(b) claim,” and required a remand for further consideration of whether petitioner
was entitled to relief on it.  Petitioner’s second contention – that the district court failed to rule on
a second claim – was “a successive habeas petition” since, although the district court made no
“express finding” that petitioner was not entitled to relief, such a finding was a “necessary
implication” from the district court’s determination that the claim could not succeed because it was
raised for the first time in petitioner’s objection to a report and recommendation. 464 F.3d at 1226.
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19) Butz v. Mendoza-Powers, 474 F.3d 1193, 1194 (9th Cir. 2007) (per curiam).  The Ninth Circuit
denied petitioner’s application for leave to file a second or successive petition as unnecessary,
holding as follows: 

We hold that where, as here, the district court dismisses the petition for failure to
pay the filing fee or to comply with the court’s orders, the district court does not
thereby reach the “merits” of the claims presented in the petition and a Rule 60(b)
motion challenging the dismissal is not treated as a second or successive petition. 

After discussing petitioner’s allegations – including his abandonment by retained counsel and
multiple prison transfers – concerning the six year gap between the district court’s dismissal order
and his effort to reinstate his petition, the Ninth Circuit remanded the case to the district court for
resolution of petitioner’s Rule 60(b) motion.

20) Stokes v. Williams, 475 F.3d 732 (6th Cir. 2007) (per curiam).  The Sixth Circuit affirmed the
district court’s denial of petitioner’s Rule 60(b) motion, in which he contended that he was entitled
to relief from the district court’s dismissal of his §2254 petition as untimely since that dismissal was
based on a limitations period calculation later rejected by Abela v. Martin, 348 F.3d 164 (6th Cir.
2003) (en banc) (tolling under §2244(d)(2) includes 90 day period for filing petition for certiorari
in United States Supreme Court).  The court noted the well settled rule that relief under Rule
60(b)(6) requires “extraordinary circumstances,” and that a change in decisional law does not
ordinarily qualify, particularly where, as here, the decision to which the movant seeks modification
became final before the motion was filed. 

21) Zakrzewski v. McDonough, 490 F.3d 1264 (11th Cir. 2007) (per curiam).   In this Florida capital
case, the Eleventh Circuit vacated the district court’s order dismissing petitioner’s Rule 60(b) motion
as a second or successive petition, and remanded for consideration of the merits.  Petitioner’s motion
alleged that his prior appointed habeas counsel had “made fraudulent representations to the district
court in obtaining appointment as petitioner’s counsel and fraudulent representations to petitioner
in obtaining petitioner's consent to [counsel’s] representation.”  Applying Gonzalez v. Crosby, 545
U.S. 524 (2005), the Eleventh Circuit found that “petitioner’s motion does not assert or reassert
allegations of error in his state convictions. Thus, Petitioner’s 60(b) motion is not a second or
successive habeas petition, and the district court has jurisdiction to consider the motion and to decide
its merits.”

22) Ruiz v. Quarterman, 504 F.3d 523 (5th Cir. 2007).  A majority of the Fifth Circuit panel reversed
the district court’s denial of petitioner’s Rule 60(b) motion in this Texas capital case, and remanded
for merits review of his ineffective assistance of counsel claims.  Petitioner’s first state habeas
attorney filed a “boilerplate application” without meeting with petitioner or conducting any
investigation, and the application did not include petitioner’s ineffective assistance claims.  With
new counsel, petitioner raised the claims in his federal habeas petition, but the district court rejected
them as procedurally barred notwithstanding its belief that state habeas counsel was “wholly
incompetent” and “egregiously inept” for failing to include the claims in ths state application.  The
district court also denied petitioner’s request to stay the federal proceedings to permit him to return
to state court and present his ineffective assistance claims, reasoning that doing so would be futile
because the Texas courts would not consider the claims.  After the district court’s decision was
affirmed by the Fifth Circuit, petitioner did return to state court with an application for habeas relief
raising his previously omitted ineffective assistance claims.  After the Texas Court of Criminal
Appeals (CCA) rejected the application as a abuse of the writ, petitioner returned to federal court,
contending in a Rule 60(b) motion that the state court’s order constituted a ruling on the merits, and
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that he was therefore entitled to merits review in federal court.  The district court disagreed, finding
that the CCA’s ruling rested on an adequate and independent state ground.  

Against this backdrop, the Fifth Circuit majority first held that petitioner’s Rule 60(b)
motion should not be treated as a second or successive habeas petitioner within the meaning of
§2244(b).  Relying on Gonzalez v. Crosby, 545 U.S. 524 (2005), the majority reasoned that the
motion did not assert a new claim for relief, but merely challenged the district court’s refusal to
address a previously asserted claim on the merits.  “In short,” the majority concluded, “Ruiz is
pursuing his first federal petition with its claim that his trial counsel was ineffective for failing to
investigate and otherwise develop a mitigation case, a ‘Wiggins’ claim.” 504 F.3d at 526 (footnote
omitted). 

23) Howard v. United States, 533 F.3d 472, 475 (6th Cir. 2008).  A majority of the Sixth Circuit panel
held that petitioner’s timely Rule 59(e) motion, which sought to add claims not presented in his
original §2255 motion, was not to be treated as a second or successive §2255 motion, and therefore
should not have been transferred to the court of appeals for consideration.  Distinguishing Rule 59(e)
motions from Rule 60(b) motions -- which are subject to treatment as second or successive collateral
review applications under Gonzalez v. Crosby, 545 U.S. 524 (2005) -- the majority reasoned as
follows:

Because a Rule 59(e) motion only “operates to suspend the finality of the [district]
court’s judgment,” it is not a collateral action. Conversely, a Rule 60(b) motion
filed more than ten days after entry of final judgment does not toll the deadline for
appeals, and thus does not prevent a judgment from becoming final. ¶  E]xtending
the holding of Gonzalez to Rule 59(e) motions would attribute to Congress the
unlikely intent to preclude broadly the reconsideration of just-entered judgments....
If the holding of Gonzalez applied to Rule 59(e) motions, it would almost always
be effectively impossible for a district court to correct flaws in its reasoning, even
when the problems were immediately pointed out and could be easily fixed by that
court. Court of appeals permission would be required, and could only be granted in
the extremely limited circumstances provided by 28 U.S.C. § 2255(h).

(internal citations omitted).
The majority went on to make clear that its holding would not authorize prisoners “to use

post-judgment motions to subvert statutory limits on filing multiple motions for habeas relief, as the
limits on the availability of Rule 59(e) relief are substantial.” “Most significantly,” the majority
explained, “a petitioner has only ten days within which to file a Rule 59(e) motion, and even then
may request only that the district court reconsider matters actually raised before it. This is because,
as this court has repeatedly held, Rule 59(e) motions cannot be used to present new arguments that
could have been raised prior to judgment. ... Indeed, it appears in this case that the district court may
well deny the Rule 59(e) motion on that ground.”

24) Ward v. Norris, 577 F.3d 925 (8th Cir. 2009), cert. denied sub nom. Ward v. Hobbs, 559 U.S. 1051
(2010). Before affirming the denial of relief in this Arkansas capital case, a majority of the Eighth
Circuit upheld the district court’s determination that a Rule 60(b) motion seeking relief from the
district court’s order denying the §2254 petition, and a Rule 59(e) motion seeking reconsideration
of the denial of the Rule 60(b) motion, were properly construed as impermissible second or
successive petitions. The two post-judgment motions were filed by counsel who entered the case
during the appeal to the Eighth Circuit. New counsel became convinced that petitioner was
incompetent to proceed, and had been incompetent during the district court proceedings, and filed
the Rule 60(b) motion (and later the Rule 59(e) motion) requesting that the order denying the habeas
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petition be vacated, and that the case be stayed until petitioner’s competency could be restored. The
district court construed the Rule 60(b) motion as a second or successive petition, reasoning that
“because the motion was premised on Ward’s competency at all stages of litigation, the claims could
have been brought at some point prior to a Rule 60(b) motion.” 577 F.3d at 932. The Eighth Circuit
majority agreed, finding that, “Ward’s motions, in substance, comprise a claim of ineffective or
incompetent representation by [prior] federal habeas counsel. Although an assertion of ineffective
assistance of habeas counsel may be characterized as a defect in the integrity of the habeas
proceeding, it ultimately seeks to assert or reassert substantive claims with the assistance of new
counsel.” Id. The majority went on to explain:

Ward’s [current] counsel carefully argues that previous counsel could not have
discovered Ward’s incompetence and that previous counsel acted diligently and
reasonably. This argument is designed to circumvent the Supreme Court’s statement
that omissions of habeas counsel are not procedural defects, as well as AEDPA’s
bar on claims of incompetent or ineffective representation in federal habeas
proceedings. The problem, however, is that most of the factual support for Ward’s
alleged incompetency was available to previous counsel. In fact, Ward’s previous
counsel questioned Ward’s mental health and determined that Ward may have been
“actively psychotic,” but did not seek a stay of habeas proceedings. For these
reasons, ... we conclude that the substance of Ward’s motion is a claim for
ineffective assistance of federal habeas counsel, and thus was correctly dismissed
by the district court. 

577 F.3d at 934.

25) Williams v. Thaler, 602 F.3d 291 (5th Cir.), cert. denied, 562 U.S. 1006 (2010).  In the course of
dismissing the appeal in this Texas capital case, the Fifth Circuit held that the “framework” for
construing a Rule 60(b) motion for relief from judgment as a second or successive habeas petition
established in Gonzalez v. Crosby, 545 U.S. 524 (2005), also applies to Rule 59(e) motions to alter
or amend a judgment in a habeas case.  The court went on to find that an actual innocence claim
raised for the first time in petitioner’s Rule 59(e) motion was required to be treated as second or
successive, while petitioner’s challenge to the rejection of another claim as procedurally defaulted
was not. 

26)  Blystone v. Horn, 664 F.3d 397 (3rd Cir. 2011).  In the course of affirming the grant of penalty
phase relief in this Pennsylvania capital case, the Third Circuit addressed the existing disagreement
between the Fifth and Sixth Circuits over “the issue of whether a Rule 59(e) motion to alter or amend
judgment that raises a cognizable habeas claim is properly construed as a second or successive
habeas petition.”  664 F.3d at 412. After analyzing the functional distinctions between a Rule 60(b)
motion, which can be treated as a second or successive petition under circumstances delineated in
Gonzaelz v. Crosby, 545 U.S. 524 (2005), and a motion filed under Rule 59(e), the court announced
its agreement with  the Sixth Circuit:  “[A] timely Rule 59(e) motion to amend or alter a judgment
is not a second or successive petition, whether or not it advances a claim, and therefore such a
motion lies outside the reach of the jurisdictional limitations that AEDPA imposes upon multiple
collateral attacks.” 664 F.3d at 415.

27) Adams v. Thaler, 679 F.3d 312 (5th Cir. 2012).  In this Texas capital case, the Fifth Circuit vacated
a stay of execution entered by the district court for the purpose of permitting consideration of a Rule
60(b)(6) motion, and denied leave to proceed with a separately filed second or successive § 2254
petition.  The Rule 60(b)(6) motion and second-in-time habeas petition both relied on Martinez v.
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Ryan, 566 U.S. 1 (2012), and were filed in an effort to secure merits review of ineffective assistance
of trial counsel claims that the federal district court had previously rejected as procedurally barred
because they had been omitted from petitioner’s first state habeas petition, and dismissed as abusive
when presented in a second state habeas petition. 

Reviewing the possible merit of the Rule 60(b)(6) motion as an essential component of the
district court’s decision to grant a stay of execution, the Fifth Circuit first determined that the motion
was not subject to recharacterization as a second or successive habeas petition under the rule of
Gonzalez v. Crosby, 545 U.S. 524 (2005).  See 679 F.3d at 319 (“Adams challenges the district
court’s determination that his claims were procedurally defaulted. Thus, Adams’s Rule 60(b)(6)
motion is not to be construed as an improper successive habeas petition and is properly before the
district court.”).  With regard to the likelihood that the motion would succeed on the merits,
however, the Fifth Circuit rejected petitioner’s contention that the combination of the
“‘jurisprudential sea change’ in federal habeas corpus law” brought about by Martinez and the
“‘capital nature of the case’” constituted “extraordinary circumstances” within the meaning of Rule
60(b)(6).  Id. at 319.  The court explained:

[I]n denying Adams’s initial federal habeas petition, the district court correctly
determined that Adams’s claims were procedurally defaulted pursuant to the
then-prevailing Supreme Court precedent of Coleman. The Supreme Court’s later
decision in Martinez, which creates a narrow exception to Coleman’s holding
regarding cause to excuse procedural default, does not constitute an “extraordinary
circumstance” under Supreme Court and our precedent to warrant Rule 60(b)(6)
relief. The Martinez Court’s crafting of a narrow, equitable exception to Coleman's
holding is “hardly extraordinary.” ¶  Because the Martinez decision is simply a
change in decisional law ..., Adams’s 60(b)(6) motion is without merit.  Because
Adams has not made a showing of a likelihood of success on the merits of his Rule
60(b)(6) motion, the district court abused its discretion in granting a stay of his
execution pending the resolution of this motion. 

679 F.3d at 320 (citations omitted).

28) Robertson v. Walker, 543 Fed.Appx. 722, 723 (9th Cir. 2013) (unpublished).  The Ninth Circuit
vacated the district court’s dismissal of petitioner’s second-in-time § 2254 petition in this California
second degree murder case, and remanded with instructions that the petition be treated as a Rule
60(b) motion “for reconsideration of the denial of [the] original federal habeas petition.”  In reaching
this conclusion, the court explained that the denial of the original petition had been affirmed by the
Ninth Circuit on the basis of a rule of state law that was “expressly overruled” prior to issuance of
the court of appeals’ mandate.  Id. From this, the court reasoned that the second-in-time petition “can
be construed as challenging the issuance of a mandate when the panel relied on California law that
had been overruled, which is a challenge appropriately brought under Rule 60(b).”  

29) Mackey v. Hoffman, 682 F.3d 1247 (9th Cir. 2012).  The Ninth Circuit reversed the denial of
petitioner’s Rule 60(b)(6) motion in this California attempted murder case, holding that “a district
court may grant an incarcerated habeas petitioner relief from judgment pursuant to Federal Rule of
Civil Procedure 60(b)(6) if his attorney’s abandonment causes him to fail to timely file a notice of
appeal.”  682 F.3d at 1248.  The issue arose when petitioner’s federal habeas counsel, who had been
retained for earlier phases of the litigation, ceased work on the case due to non-payment of fees, and
subsequently failed to inform petitioner that relief had been denied in time to permit filing of a
timely notice of appeal.  After learning of these developments, the district court expressed its
inclination to vacate and re-enter its judgment in order to restart the time for notice of appeal, but
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concluded that it lacked the authority to do so under circuit law.  The Ninth Circuit disagreed,
distinguishing the circuit precedent cited by the district court, noting the Supreme Court’s decision
in Maples v. Thomas, 565 U.S. 266 (2012), and explaining that:

when a federal habeas petitioner has been inexcusably and grossly neglected by his
counsel in a manner amounting to attorney abandonment in every meaningful sense
that has jeopardized the petitioner’s appellate rights, a district court may grant relief
pursuant to Rule 60(b)(6). 

682 F.3d at 1253.  Having determined that the district court did possess the discretion to grant relief
from its prior judgment under appropriate circumstances, the Ninth Circuit concluded by remanding
the case for “a finding as to whether [counsel’s] action and/or inaction constituted abandonment and,
if so, whether to exercise ... discretion to grant the relief sought by Mackey.”  Id. at 1254.

30) Jones v. Ryan, 733 F.3d 825 (9th Cir.), cert. denied, 571 U.S. 984 (2013).  In this Arizona capital
case, the Ninth Circuit panel affirmed the dismissal of petitioner’s Rule 60(b) motion as an
impermissible second or successive habeas petition, and then determined that he could not make the
showing required by 28 U.S.C. § 2244(b), and was therefore ineligible for authorization to proceed
in the district court with a new petition.  After his first federal habeas petition was denied and that
denial was affirmed by the Ninth Circuit, petitioner filed a Rule 60(b) motion seeking consideration
of three ineffective assistance of trial counsel claims under Martinez v. Ryan, 566 U.S. 1 (2012), and
one Brady v. Maryland claim, none of which had previously been asserted in state or federal court. 
The district court dismissed the Rule 60(b) motion as an unauthorized second or successive habeas
petition.  The Ninth Circuit upheld that determination, and went on to conclude both that petitioner’s
motion would also fail on the merits under Rule 60(b), and that he could not be authorized to go
forward with a second habeas petition.  

The Ninth Circuit began by examining petitioner’s contention that he had not been afforded
a “‘fair shot’ at raising” his three new ineffective assistance of trial counsel claims in his first federal
habeas petition because he was represented in that proceeding by the same attorney who had handled
his request for state post-conviction relief, and that attorney could not have asserted his own
ineffectiveness as “cause” for failing to raise the claims earlier as authorized by Martinez.  733 F.3d
at 835.  The court rejected that argument “for three reasons.”  Id. at 836.  First, petitioner’s effort
to bring new claims contravened the Supreme Court’s determination in Gonzalez v. Crosby, 545 U.S.
524 (2005), that “Rule 60(b) could not be used to get a second chance to assert new claims.”  Id. 
Second, after noting that all of the proceedings in which prior counsel participated occurred prior
to Martinez – i.e., at a time when the rule that ineffective assistance of post-conviction counsel did
not constitute “cause” for a default “was settled law” – the Ninth Circuit found that counsel’s
involvement in those proceedings did not affect their “integrity.”  Id. at 836; see also id. (“We reject
Jones’s argument that [prior counsel] was ineffective at Jones’s first habeas corpus proceeding for
not trying to make Jones’s case Martinez long before the Supreme Court granted certiorari in
Martinez.”).  Third,  the court explained that, for Rule 60(b) purposes, the “integrity of the prior
proceeding” must be assessed in the context of the “claims that were actually asserted in that
proceeding, not in light of new claims that were not part of the prior litigation.  Id.; see also id.
(“Gonzalez firmly stands for the principle that new claims cannot be asserted under the format of
a Rule 60(b) motion, and instead Rule 60(b) is properly applied when there is some problem going
to the integrity of the court process on the claims that were previously asserted.”).  

Moving to the Brady claim petitioner also sought to introduce in his Rule 60(b) motion, the
Ninth Circuit again found “three problems.” 733 F.3d at 837.  First, because petitioner had not
definitively shown that the evidence would have impeached the state’s key witness, the court was
unable to classify it as “material.”  Id.  Second, relying on Dist. Attorney’s Office for Third Judicial
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Dist. v. Osborne, 557 U.S. 52, 68-69 (2009), the court declared that “[t]he State had no duty to
disclose evidence, exculpatory or otherwise, in Jones’s initial federal habeas corpus proceeding,”
such that any failure to have done so did not affect the integrity of that proceeding. Id.  And third,
even absent the other deficiencies, petitioner could demonstrate that the evidence at issue – which
was in the hands of a state contractor that supplied monitoring equipment for parolees – was “in the
possession of the State” for Brady purposes. Id. at 838.

The Ninth Circuit went on to consider, in the alternative, whether petitioner’s Rule 60(b)
motion could succeed on the merits, and whether he was eligible for authorization to file a second
petition under § 2244(b), and resolved both inquiries against him.  With regard to the former, the
court undertook a six factor analysis and concluded that, “[o]n balance, ... Martinez does not
constitute such an ‘extraordinary circumstance’ as to warrant reopening of Jones’s case under Rule
60(b) ....” 733 F.3d at 840.  As to the latter, the court explained, among other things, that, “[b]ecause
Martinez was not a constitutional ruling, Jones’s ineffective-assistance-of-trial-counsel claims
presented here cannot be said to ‘rel[y] on a new rule of constitutional law, made retroactive to cases
on collateral review by the Supreme Court, that was previously unavailable,’” as required by §
2244(b)(2)(A).  Id. at 843; see also id. at 844 (“[T]he suggestion that Martinez’s equitable holding
modifies AEDPA’s statutory language is wrong and flies in the face of normal juristic principles.”).

31) Moreland v. Robinson, 813 F.3d 315, 325 (6th Cir. 2016).  Reconciling its prior decisions in Clark
v. United States, 764 F.3d 653 (6th Cir. 2014), and Post v. Bradshaw, 422 F.3d 419 (6th Cir. 2005),
the Sixth Circuit held that “a Rule 60(b) motion or motion to amend that seeks to raise habeas claims
is a second or successive habeas petition when that motion is filed after the petitioner has appealed
the district court’s denial of his original habeas petition or after the time for the petitioner to do so
has expired.” Applying that rule to petitioner’s Rule 60(b) motion and motion to amend, which were
filed “long after he appealed the district court’s decision denying his original habeas petition,” the
court concluded that the motions constituted second or successive habeas petitions over which the
district court lacked jurisdiction.

32) Rishor v. Ferguson, 822 F.3d 482 (9th Cir. 2016), cert. denied, 137 F.3d 2213 (2017).  Addressing
a question of first impression within the Ninth Circuit, the panel in this Washington assault and
firearms case adopted “a hybrid of the approaches” from other circuits concerning Rule 59(e)
motions, Gonzalez v. Crosby, 545 U.S. 524 (2005), and 28 U.S.C. § 2244(b)’s limitations on second
or successive petitions.  822 F.3d at 492.  After discussing the competing considerations, the Ninth
Circuit held that

a motion for reconsideration filed within twenty-eight days of judgment that raises
a new claim, including one based on newly discovered evidence or an intervening
change in substantive law, is subject to AEDPA’s second-or-successive petition bar. 
However, a timely motion for reconsideration that asks the district court to
reconsider a previously adjudicated claim on grounds already raised should not be
construed as a second or successive habeas petition subject to AEDPA’s additional
restrictions. See 28 U.S.C. § 2244(b).

822 F.3d at 493-94; see also id. at 491-93 (summarizing positions taken by seven other circuits). 
Applying its newly adopted approach, the Ninth Circuit went on to conclude that petitioner’s Rule
59(e) motion “properly asked the district court to reconsider two claims that were raised in [his]
initial habeas petition,” and “was, therefore, part and parcel of his one full opportunity to seek
habeas relief and should not be construed as a second or successive habeas petition.”  Id. at 495.  The
court then proceeded to the merits and reversed the district court’s grant of relief.
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33) Washington v. Ryan, 833 F.3d 1087 (9th Cir. 2016) (en banc), cert. denied, 137 S.Ct. 1581 (2017). 
In this Arizona capital case a majority of the en banc Ninth Circuit (6-5) reversed the district court’s
order denying petitioner’s request that the order denying his § 2254 petition be vacated and re-
entered, pursuant to either Rule 60(b)(1) or (6), to facilitate the filing of a timely notice of appeal. 
The need for re-entry of the judgment arose from the combination of petitioner’s habeas counsel
having filed his original notice of appeal one day late due to a “calendaring error,” and the clerk’s
office’s failure to comply with FRAP 3(d)’s mandate to “promptly” transmit a notice of appeal to
the court of appeals.  Together these errors made the initial notice untimely and prevented operation
of the internal court mechanisms through which that untimeliness would have been discovered, and
the parties notified, in time to permit an extension capable of curing the defect.  

After surveying the relevant rules and decisional law, the Ninth Circuit majority determined
that although “federal courts lack equitable authority to extend Rule 4(a)’s jurisdictional deadlines”
for the filing of a notice of appeal, Rule 60(b) continues to provide them with “authority to vacate
and reenter the judgment in extraordinary circumstances to restore the thirty-day opportunity to
appeal.” 833 F.3d at 1097; see also id. at 1094 (quoting Tanner v. Yukins, 776 F.3d 434, 441 (6th
Cir. 2015)) (emphasizing that federal courts’ “traditional authority to grant relief from judgment”
remains intact for cases “where ‘a notice of appeal is filed late for reasons other than lack of
notice’”).  The majority then analyzed petitioner’s requests for relief under Rule 60(b)(1) and (6),
and determined that he was entitled to prevail under either provision.  

Beginning with Rule 60(b)(1), the majority applied the four-factor test set forth in Pioneer
Investment Services Co. v. Brunswick Associates Ltd. Partnership, 507 U.S. 380 (1993), and took
account of the “stakes” in this case, which were “extraordinarily high” since petitioner was
challenging a death sentence and both of his co-defendants had already secured relief at earlier
stages of review.  833 F.3d at 1098; see also id. (“In addition—consistent with the Supreme Court’s
emphasis in Pioneer that ‘all relevant circumstances surrounding’ the parties’ failure to make a
timely filing must be considered—we consider the stakes at issue.”).  Evaluating the circumstances
of this case under Pioneer, the majority concluded that all four considerations favored relief under
Rule 60(b)(1). See id.  Additionally, contrary to the district court’s order, the majority further held
that although petitioner’s habeas counsel were “responsible for the initial late filing,” counsel could
not be faulted for “lack[ing] diligence for failing to detect their late filing in time to seek an
extension,” since errors within the court clerk’s office prevented the entry of docket information that
would have alerted counsel to the problem.  Id. at 1099; see also id. (“We do not require lawyers to
spontaneously recalculate Rule 4(a)’s filing deadlines after they file a NOA when there is no
suggestion from the court or the docket that the NOA was late.”).  The majority went on to conclude
that, “granting Washington relief would have had only a negligible effect on the proceedings, but
denying relief eliminated any federal appellate review of the habeas petition in this capital case. This
tremendous disparity, in combination with consideration of the Pioneer factors, amply justified relief
from judgment under Rule 60(b)(1).”  Id. 

Finally, the majority added that, “[i]n the alternative,” petitioner was also entitled to relief
from the district court’s judgment under Rule 60(b)(6) because “external circumstances” prevented
petitioner “from discovering that his appeal was late, and from seeking an extension of time before
Rule 4(a)(5)’s grace period expired.”  833 F.3d at 1099.  After recounting the missteps in the clerk’s
office’s handling of the filings, and the district court’s own delay in determining whether to issue
a certificate of appealability, the majority held that that “[t]he district court abused its discretion by
not crediting the combination of the court’s failure to promptly forward the NOA to the appellate
clerk and the time it took to rule on the COA as external factors that foreclosed Washington’s
opportunity to seek an extension of time.” Id. at 1101.
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34) Clark v. Davis, 850 F.3d 770 (5th Cir. 2017), cert. denied, 138 S.Ct. 358 (2017).  Before affirming
the denial of petitioner’s Rule 60(b) motion as untimely in this Texas capital case, the Fifth Circuit
observed that, “[t]o the extent that Clark’s Rule 60(b)(6) motion attacks not the substance of the
federal court’s resolution of the claim o[n] the merits, but asserts that [prior state and federal habeas
counsel] had a conflict of interest that resulted in a defect in the integrity of the proceedings, the
motion is not an impermissible successive petition.” 850 F.3d at 779-80.

35) Hall v. Haws, 861 F.3d 977 (9th Cir. 2017).  Before affirming the grant of relief on petitioner’s due
process challenge to a jury instruction in this California murder case, the Ninth Circuit majority held
that the district court had not abused its discretion in granting a Rule 60(b) motion reinstating
petitioner’s original,  pro se § 2254 petition asserting the winning claim.  The majority explained
that the petition had been dismissed without prejudice when petitioner failed to respond to the
district court’s instruction to abandon unexhausted claims, but that petitioner’s inaction resulted
from his belief that he had become a “co-submitter” of his co-defendant’s § 2254 petition (which was
later granted), such that there was no need to continue pursuing his own separate action.  That belief
was also reflected in petitioner’s filing of a “motion to join” the co-defendant’s case – which the
district court construed as a Rule 60(b) motion – once the grant of relief in that case was affirmed
on appeal.  Evaluating these circumstances through Gonzalez v. Crosby, 545 U.S. 524 (2005), the
Ninth Circuit majority held that petitioner’s motion was a “true” Rule 60(b) request, not a successive
§ 2254 petition in disguise, because it “does not substantively address the federal grounds for setting
aside his conviction,” and that because the “Rule 60(b) motion did not contain any ‘claim,’  ... it is
not an application for habeas relief, and therefore AEDPA’s statute of limitations does not apply.”
861 F.3d at 986.  On the merits of the Rule 60(b) motion, the Ninth Circuit majority found that this
was “an especially unique case in which a perfect storm produced a situation in which Hall would
have been subject to ‘manifest injustice’ if not for Rule 60(b)(6),” that he had shown no lack of
diligence in relying on his co-defendant’s assurances that his interests were being protected, and that
the state “could not in good faith argue reliance on the finality of Hall’s conviction because there
had been no finality for ... Hall’s co-defendant.”  Id. at 988.

36) Satterfield v. District Attorney Philadelphia, 872 F.3d 152 (3rd Cir. 2017).  The Third Circuit
vacated the district court’s order denying the Rule 60(b)(6) motion in this Pennsylvania non-capital
murder case and remanded with instructions to conduct a more wide-ranging assessment of the
relevant equitable considerations.  In earlier litigation, the district court granted relief on a claim that
petitioner’s trial counsel was ineffective for failing to present testimony from two eyewitnesses to
the murder whose accounts effectively excluded him as the perpetrator.  On appeal, however, the
Third Circuit reversed the grant of relief on the ground that the habeas petition was untimely.  See
Satterfield v. Johnson, 434 F.3d 185 (3rd Cir. 2006).  Seven years later, the Supreme Court held in
McQuiggin v. Perkins, 133 S.Ct. 1924 (2015), applied the “fundamental miscarriage of justice
exception” to the statute of limitations, such that a habeas petitioner may overcome untimeliness
with a persuasive showing of actual innocence.  Citing McQuiggin as a change in law amounting to
an “extraordinary circumstance,” petitioner moved the district court for relief from the judgment
dismissing his habeas petition as untimely.  The district court denied the motion, finding that, as in
Gonzalez v. Crosby, 545 U.S. 524 (2005), a mere change in law governing application of the
limitations period was not sufficiently extraordinary to authorize relief under Rule 60(b)(6).  

On appeal, the Third Circuit rejected the district court’s approach, and found instead that
“Gonzalez leaves open the possibility that a change in law may – when accompanied by appropriate
equitable circumstances – support Rule 60(b)(6) relief.”   872 F.3d at 161.  Drawing from its own
observations in Cox v. Horn, 757 F.3d 113 (3d. Cir. 2014), the Third Circuit remarked that, “[r]ather
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than impose any per se or bright-line rule that a particular change in law is never an extraordinary
circumstance, we adhere to a ‘case-dependent analysis’ rooted in equity.”  Id.; see also id. at 162 (“ 
Whenever a petitioner bases a Rule 60(b)(6) motion on a change in decisional law, the court should
evaluate the nature of the change along with all of the equitable circumstances and clearly articulate
the reasoning underlying its ultimate determination.”).  The court then outlined guidelines for the
district court to follow when reconsidering petitioner’s motion.  First, it “emphasize[d] that the
nature of the change in decisional law itself must be a factor in the analysis,” and noted that the
“values encompassed by the fundamental-miscarriage-of-justice exception” applied in McQuiggin
were especially worthy of weight.  Id.; see also id. at 163 (“This interest [in avoiding wrongful
convictions] is so deeply embedded within our system of justice that we fail to see a set of
circumstances under which this change in law, paired with a petitioner’s adequate showing of actual
innocence, would not be sufficient to support Rule 60(b)(6) relief in this context.”).  And second,
after noting that Buck v. Davis, 137 S.Ct. 759 (2017), “established that the severity of the underlying
constitutional violation is an equitable factor that may support a finding of extraordinary
circumstances under Rule 60(b)(6),” the Third Circuit encouraged the district court weigh its
previous determination that petitioner’s trial counsel had been ineffective “in favor of finding
extraordinary circumstances.”  Id. at 163-64.  

37) Richardson v. Thomas, 718 Fed.Appx. 192, 196 (4th Cir. 2018) (per curiam) (unpublished).  In
this North Carolina capital case the Fourth Circuit rejected the state’s attempt to appeal the district
court’s decision granting petitioner’s Rule 60(b) motion under the collateral order doctrine.  While
the court agreed that the district court had conclusively resolved a disputed issue, and that the issue
was an important one distinct from the merits, it held that the decision the state sought to challenge
was “not effectively unreviewable on appeal from a final judgment,” as required under Will v.
Hallock, 546 U.S. 345, 349 (2006).

38) Uranga v. Davis, 893 F.3d 282 (5th Cir. 2018).  Before affirming the denial of relief in this Texas
methamphetamine case, the Fifth Circuit found that petitioner’s Rule 59(e) motion in the district
court was timely filed under the prison mailbox rule, and that it tolled the time for filing notice of
appeal long enough to make the notice petitioner subsequently filed timely.  In reaching these
conclusions, the Fifth Circuit rejected the district court’s determination that petitioner could not
invoke the prison mailbox rule because his Rule 59(e) motion had been both signed and delivered
to prison officials by another inmate.  The Fifth Circuit explained that the district court had
overlooked 

the specific rules applicable to § 2254 proceedings allowing someone other than the
prisoner or a licensed attorney to sign a habeas petition under certain circumstances. 
Rule 2(c)(5) of the Rules Governing § 2254 cases provides that the habeas petition
must “be signed under penalty of perjury by the petitioner or by a person authorized
to sign it for the petitioner under 28 U.S.C. § 2242.” That statute, in turn, provides
that “[a]n application for a writ of habeas corpus shall be in writing signed and
verified by the person for whose relief it is intended or by someone acting in his
behalf.”

893 F.3d at 285 (emphasis by the court).  The Fifth Circuit went on to conclude that a declaration
submitted by petitioner setting forth the other prisoner’s account of a “lockdown situation” that
prevented him from meeting with petitioner to complete filing before the deadline constituted “an
adequate explanation of the necessity for resorting to the ‘next friend’ device and that [the other
prisoner] had authority under § 2242 to sign Uranga’s Rule 59(e) motion.”  Id. at 286. 
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K. POST-JUDGMENT MOTIONS

DISTRICT COURT CASES:

1) DeVino v. Duncan, 215 F.Supp.2d 414, 417-419 (S.D.N.Y.  2002).  In this New York murder case,
the district court, pursuant Rule 60(b)(6), vacated its pre-Duncan v. Walker order dismissing
petitioner’s §2254 petition without prejudice and reinstated the petition.  The court began by
ascertaining that “a Rule 60(b) motion may be used as a vehicle to reinstate a petition that was
voluntarily dismissed.” The court then proceeded to apply the four factors for consideration of a
Rule 60(b) motion based on an intervening change of law set forth in Sargent v. Columbia Forest
Prod., Inc., 75 F.3d 86 (2nd Cir. 1996), and concluded that those “factors weigh in favor of granting
Rule 60(b)(6) relief” in this case. The court further explained that the inclination to vacate the
dismissal in this case must be “[b]alanced against . . . the fact that [petitioner] may have taken as
much as 35 days longer to refile his current petition [following exhaustion of state remedies] than
the eleven days remaining in the one year limitations period [at the time he filed his original
petition].” Finding that the result of this balancing analysis still warranted Rule 60(b)(6) relief, the
court stated as follows:

As the Second Circuit’s decision in Zarvela teaches, . . . in such circumstances
[requiring a return to state court for exhaustion], a prisoner should be permitted a
short, albeit reasonable amount of time to begin his state court proceedings and
renew his federal petition. Zarvela announced a rule of “a limited period, normally
30 days” for each of these tasks. [citation omitted]. Even in advance of the Zarvela
ruling, [petitioner] took just 33 days to move in state court to exhaust his claims and
only 13 days to renew his federal petition. 

The court concluded by observing that, “[r]elying on options outlined in good faith by this Court,
[petitioner] chose a course of action which a subsequent change in the law made disastrous for him.
There is no sound reason to deprive him in such circumstances of one fair opportunity for this court
to hear his petition.” Finally, in footnote 6, the court stated that, “[i]f Rule 60(b) relief were not
available, this would be an appropriate case for equitable tolling.”  (citations omitted).

2) Pridgen v. Shannon, 2002 WL 31122131 (E.D. Pa. Sept. 26, 2002).  Addressing petitioner’s Rule
60(b) motion for relief from the judgment denying his habeas petition as time-barred,  the court,
relying on Banks v. United States, 167 F.3d 1082 (7th Cir. 1999), determined that a Rule 60(b)
motion should not always be treated as a second or successive habeas petition.

3) Harris v. United States, 2002 WL 31427358 at *3 (S.D.N.Y. Oct. 30, 2002).  The district court held
that Harris was not procedurally barred from moving pursuant to Rule 60(b)(6) for relief from an
earlier order dismissing his habeas petition.  This decision creates a split among the district courts
in the Second Circuit concerning the interpretation of Rodriguez v. Mitchell, 252 F.3d 191, 198 (2d
Cir. 2001) (ruling that a “a motion under Rule 60(b) to vacate a judgment denying habeas is not a
second or successive habeas petition and should therefore be treated as any other motion under Rule
60(b)”).  The court read Rodriguez broadly as applying to all motions made under Rule 60(b), and
rejected the government’s argument, adopted by at least one other district court, that Rodriguez
applies only to motions challenging the integrity of the federal habeas proceeding.

4) United States v. Harris, 268 F.Supp.2d 500, 503 (E.D.Pa. 2003).  In this case with a lengthy
procedural history, the district court first addressed whether a Rule 60(b) motion is actually a
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successive petition requiring appellate authorization.  In the absence of guidance from the Supreme
Court or the Third Circuit, the court discussed three major approaches adopted by other courts of
appeals and adopted the majority view.  It concluded that a petitioner may invoke Rule 60(b) to
challenge a habeas dismissal unless the motion conflicts with the AEDPA’s limits on collateral
review, that is, when the factual predicate set forth in support of the motion constitutes a direct
challenge to the constitutionality of the underlying conviction.  The district court reasoned that:

This approach protects petitioners from irregularities in habeas proceedings without
trespassing on the AEDPA. It also ensures that courts can use Rule 60(b)(6), which
allows relief from a judgment for any other reason justifying relief, to avoid the
inequities that may result from an inflexible application of some of the AEDPA’s
more infelicitously-drafted provisions.

(footnote and quotation marks omitted).  With respect to Harris, the court found that she could
invoke Rule 60(b) for review of her claim, but that she failed to satisfy Rule 60(b)’s threshold
showing that the underlying claims are meritorious. 

5) United States v. Enigwe, 320 F.Supp.2d 301 (E.D.Pa. 2004).  The district court held that
petitioner’s Rule 60(b) motion was not a second or successive §2255 petition because the  motion,
which asked the court to vacate its ruling on his ineffective assistance of counsel claim, challenged
the integrity of the federal habeas proceeding, not the underlying conviction.

6) Peterson v. Brennan, 2004 WL 1505253 at *5 (E.D.Pa. June 15, 2004).  After acknowledging a
split among circuits regarding whether a motion for reconsideration is a successive petition, the
district court found that a motion for reconsideration should be treated as a successive petition “only
if the motion challenges the underlying conviction.”  Here, the court granted reconsideration of
petitioner’s motion to supplement because no court had considered the motion to supplement
previously.  

7) Aird v. United States, 339 F.Supp.2d 1305 (S.D.Ala. 2004).  The district court dismissed
petitioner’s Rule 59(e) motion to alter or amend the judgment for want of jurisdiction because the
Eleventh Circuit’s rationale in Gonzalez v. Sec’y for Dep’t of Corr. 366 F.3d 1253 (11th Cir.2004),
which held that Rule 60(b) motions are second or successive petitions and cannot be entertained by
district courts without appellate authorization, applied equally to Rule 59(e) motions.  The district
court reasoned that Rule 59(e) and Rule 60(b) motions are substantively identical, differing only in
the date on which the motions are filed.

8) Harris v. United States, 357 F.Supp.2d 524 (N.D.N.Y. 2005).  After noting the distinction between
a motion under Rule 60(b) and a successive habeas petition under §2255, the district court dismissed
the first and second grounds set forth in petitioner’s Rule 60(b) motion as successive because they
attacked the underlying conviction.  However, the court found petitioner’s third claim, which alleged
the prior §2255 proceeding mistakenly concluded that the trial court provided a particular jury
instruction when the jury was not instructed as such, was proper under Rule 60(b).  Nevertheless,
the district court denied relief on the third claim as untimely because petitioner filed the motion over
five years after the entry of judgment and Rule 60(b)(1) requires the motion to be brought within one
year after the judgment.  

9) Cooey v. Bradshaw, 2005 WL 1965966 at *7 (N.D.Ohio Aug. 11, 2005). In this Ohio capital case,
the district court – relying on Post v. Bradshaw, 422 F.3d 419 (6th Cir. 2005), which held that “a
Rule 60(b) motion is a proceeding ‘arising under’ §2254, [and] any allegations raised in such a
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motion pertaining to habeas counsel’s inadequate performance [are] barred from review pursuant
to §2254(i)” –  held that it lacked authority to hear petitioner’s Rule 60(b) motion seeking relief on
the basis of several letters issued by the Sixth Circuit criticizing the quality of his habeas
representation. Petitioner conceded that the district court had no authority to remedy alleged
misconduct by habeas counsel that arose in the Sixth Circuit; therefore, the district court left open
for the appellate court whether petitioner could use Rule 60(b) to challenge habeas counsel’s
conduct.  In the alternative, the district court held that Gonzalez v. Crosby, 545 U.S. 524 (2005),
prevented petitioner from obtaining relief regarding allegations of previous habeas counsel’s
inadequate performance because the remedy petitioner sought was re-litigation of the habeas claims
he initially raised in the petition, which related exclusively to the constitutionality of his conviction
and sentence.  Therefore, petitioner’s claims are properly construed as a second or successive
petition.  However, the district court determined that it was for the Sixth Circuit to decide whether
appellate habeas counsel’s conduct gave rise to a Rule 60(b).

10) Mabe v. Parker, 2005 WL 1949546 (W.D. Ky. Aug. 15, 2005).  Relying on Gonzalez v. Crosby,
545 U.S. 524 (2005), the district court held that petitioner’s Rule 60(b) motion, which challenged
the court’s failure to consider the merits of his petition based on the limitations period, was not a
second or successive petition.  However, the court refused to reopen the judgment.  Although, the
district court noted that if the Sixth Circuit’s decision in Abela v. Martin, 348 F.3d 164 (6th Cir.
2003), had been rendered when the court first considered the timeliness of the instant petition, it
would not have dismissed it as untimely, the court went on to hold that the Abela decision was not
an extraordinary circumstance as required by Rule 60(b)(6) because at the time the district court
found the instant petition untimely, it was the correct interpretation based on Sixth Circuit precedent.

11) Weymouth v. United States, 2005 WL 2401875 (E.D. Va. Sept. 28, 2005). Before denying
petitioner’s Rule 60(b) motion, the district court held that the motion was not a second or successive
§2255 application since it did not attack his sentence, but instead merely claimed that the district
court had erred in sua sponte dismissing two claims as procedurally barred.  

12) United States v. Swint, 2005 WL 2811749 (E.D. Pa. Oct. 25, 2005).  Joining every other court that
has considered the issue, the district court held that Gonzalez v. Crosby, 545 U.S. 524 (2005), applies
equally to §2255 actions. Therefore, the district court dismissed petitioner’s Rule 60(b) motion to
reconsider the court’s denial of his §2255 petition as a successive petition where petitioner
complained that the FBI’s I-drive contained exculpatory evidence.

13) Coker v. Mills, 2005 WL 3274571 (E.D. Tenn. Nov. 30, 2005).  Relying on a change in the law in
the Sixth Circuit, namely Abela v. Martin, 348 F.3d 164 (6th Cir. 2003), the district court held that
petitioner’s Rule 60(b) motion, which challenged the court’s previous dismissal of his habeas
petition as time-barred, was not subject to recharacterization as a successive §2254 petition. 
However, citing Gonzalez v. Crosby, 545 U.S. 524 (2005), the court denied the Rule 60(b) motion
because the change in decisional law was not an extraordinary circumstance.  Further, the court held
that even if the change in decisional law were an extraordinary circumstance, petitioner did not file
his Rule 60(b) motion within a reasonable time as required by the rule because he waited more than
a year from the Supreme Court’s denial of certiorari in Abela. 

14) Mitchell v. Rees, 430 F.Supp.2d 717 (M.D. Tenn. 2006), rev’d on other grounds, 261 Fed.Appx.
825 (6th Cir. Jan, 2008), cert. denied, 555 U.S. 1212 (2009).  The district court granted petitioner’s
Rule 60(b)(6) motion and granted relief from his conviction.  After a lengthy discussion of the case’s
procedural history, which included two previous grants of relief by the district courts that were
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reversed by the Sixth Circuit, the court first held that a Rule 60(b) motion was the proper procedural
vehicle in this situation because petitioner challenged the court’s judgment and its order of dismissal,
which was mandated by the Sixth Circuit when it reversed the previous grant of relief.  According
to the court, the motion qualified as a non-claim motion where (1) it requested an evidentiary
hearing, and as such merely asserted that the previous ruling precluding a merits hearing was in
error; (2) the ruling on which the previous order was based conflicted with Supreme Court precedent
and (3) the denial of the petition casts doubt on the integrity of the habeas judgment where the
sentence was based upon the verdict of a racially tainted jury.

15) Imani v. Pollard, 2016 WL 5947348 (W.D. Wis. Oct. 13, 2016).  The district court denied the state
of Wisconsin’s motion to stay its prior order granting the writ while the state prepared and filed a
petition for certiorari challenging the Seventh Circuit’s decision granting habeas relief.  The court
observed that “[t]he state’s request is flawed on a number of levels,” and explained that it was
“unclear whether this court even has the authority to enter a stay in light of the Seventh Circuit’s
express mandate that Imani be retried promptly or released,” and that, even if authority were not a
question, the state had not shown a reasonable probability either that certiorari would be granted or
that the Supreme Court would reverse the Seventh Circuit’ unanimous judgment.  See 2016 WL
5947348 at *1 (“[T]he state’s attempt to manufacture a conflict between the Seventh Circuit’s
decision and a 1934 Supreme Court decision is wholly unpersuasive, as is its claim of a circuit split,
which turns mainly on differences in the facts of each case rather than a dispute of law. ... [T]his
court [also] disagrees that the Supreme Court is likely to grant certiorari in this case, even if an
arguable circuit split existed, since the Seventh Circuit’s unanimous decision discusses and follows
the applicable controlling Supreme Court precedent ....”). 

16) Sumter v. Warden, Lieber Corr. Inst., 2017 WL 633816 (D.S.C., February 16, 2017), appeal
dismissed, 696 Fed.Appx. 98 (4th Cir. 2017).  The district court granted petitioner’s Rule 60(b)
motion seeking relief from an earlier order refusing to consider his objections to a magistrate’s report
and recommendation on the ground that they were not timely filed.  The court agreed with petitioner
that his legal blindness and inability to access the prison mail room due to lockdowns within the
facility constituted exceptional circumstances justifying use of Rule 60(b).  The court then
considered the merits of petitioner’s objections and rejected them all.  
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L. APPEALS ISSUES

COURT OF APPEALS CASES:

1) Williams v. Calderon, 83 F.3d 281, 285 (9th Cir. 1996).  The court noted that the standard
for a COA is more demanding than the prior standard for a CPC, then assumed without
deciding that the Act did not apply retroactively to petitioner's case and granted a CPC.

2) Lennox v. Evans, 87 F.3d 431, 434 (10th Cir. 1996), cert. denied, 519 U.S. 1081 (1997). 
The standard for issuance of a COA under the new §2253(c)(2) is the same as the former
standard for a certificate of probable cause under Barefoot; the requirement in the new statute
that petitioner demonstrate a substantial denial of a constitutional right, as opposed to the
former language requiring denial of a federal right, actually works no substantive change.
Cases following Lennox: Rolland v. Champion, 91 F.3d 159 (10th Cir. 1996) (Certificate
of appealability denied because petitioner's claims procedurally defaulted and no
demonstration of cause and prejudice); Ford v. United States, 91 F.3d 159 (10th Cir. 1996)
(Certificate of appealability denied where § 2241 petitioner not entitled to relief); Breen v.
State of Oklahoma, 1996 WL 366205 (10th Cir. July 2, 1996) (Certificate of appealability
denied where petition failed to sufficiently allege denial of a constitutional right).

3) Vasquez v. Neal, 1996 WL 369452 at *1 (10th Cir. July 3, 1996) (unpublished).  Pre-Act
standards apply where district court's order and motion for CPC were entered and filed prior
to April 24, 1996.

4) Vann v. State of Oklahoma, 1996 WL 375355 at *1 (10th Cir. July 5, 1996) (unpublished),
cert. denied, 519 U.S. 1044 (1996).  Pre-Act standards apply where district court's order and
motion for CPC were entered and filed prior to April 24, 1996.

5) Rolland v. Champion, 1996 WL 384549 at *1 (10th Cir. July 10, 1996) (unpublished).
Section 102's COA requirement did apply to pending cases as it merely codified the Barefoot
v. Estelle, 463 U.S. 880 (1983) standard governing CPC's; court concluded it did not have
retroactive effect within the meaning of Landgraf because it merely codified existing law.

6) McColpin v. McKune, 1996 WL 393324 at *1 (10th Cir. July 15, 1996) (unpublished).
Certificate of appealability provisions applied to petitioner's case filed prior to the enactment
date. 

7) Reyes v. Keane, 90 F.3d 676 (2nd Cir. 1996). Court held that the new certificate of
appealability (COA) provisions were procedural, but then determined that "the new
requirement . . . appears to make no significant change in the standard applicable to the former
requirement of a certificate of probable cause." 90 F.3d at 679.  Then the court held that a
request for a certificate of probable cause (CPC) to appeal would be treated as a request for
a COA as “long as the prisoner's request for a CPC meets the substantive and procedural
requirements of the new COA. . . .” 90 F.3d at 680.

8) Norris v. Schotten, 1996 WL 469158 at *1 (6th Cir. Aug. 16, 1996) (unpublished).  The
court appointed counsel and granted a certificate of appealability specifically limited to three
discreet issues.

9) Hogan v. Zavaras, 93 F.3d 711, 712 (10th Cir. 1996). Court of Appeals construed

Appeals Issues  1220 -- CTA



petitioner’s November, 1995 request for a CPC as a request for a COA; court then denied the
request stating, inter alia, “[a] petitioner convicted of a state crime may not appeal a . . .
denial of habeas corpus relief unless the court of appeals or the district court grants a
certificate of appealability.”

10) Thye v. United States, 96 F.3d 635, 637 (2nd Cir. 1996).  The court held that the new
certificate of appealability provisions did not apply to appeals which were “fully briefed” at
the time the Act was passed.

11) Martin v. United States, 96 F.3d 853, 855 (7th Cir. 1996).  COA was not required where
appeal was perfected before effective date of the Act. Even though the requirement is
procedural, it “would attach new legal consequences to the completed act and is therefore not
to be imposed retroactively in the absence of a clear statement of congressional intent to do
so.” 

12) Herrera v. United States, 96 F.3d 1010, 1012 (7th Cir. 1996).  District Court refused to issue
a CPC following §2254 petitioner’s April 18, 1996 filing of notice of appeal; finding that
petitioner would have needed a CPC on April 24, 1996 to have placed the case before the
Court of Appeals, and observing that he did not have one, the Court of Appeals determined
that, under Lindh petitioner would now need a COA. The court then dismissed the appeal,
having determined that the District Court’s refusal to issue a CPC vitiated the need for a
remand to consider the issuance of a COA.

13) Santana v. United States, 98 F.3d 752, 753 (3rd Cir. 1996).  In this §2255 action, the court
treated the notice of appeal as a request for a certificate of appealability.

14) Deas v. Wyoming Dept. Of Corrections, 1996 WL 606369 at *2 (10th Cir. Oct. 23, 1996)
(unpublished).  The court determined that petitioner was not entitled to a certificate of
appealability because he had not made a “substantial showing of the denial of a constitutional
right.”

15) Fisher v. Young, 1996 WL 606384 at *2 (10th Cir. Oct. 23, 1996) (unpublished).  The
court denied a certificate of appealability in connection with this second petition (filed before
the Act’s effective date.

16) Johnson v. Cody, 1996 WL 622006 at n.1 (10th Cir. Oct. 28, 1996) (unpublished).  The
court held that the certificate of appealability provisions of the AEDPA did not apply to this
case because a CPC was granted prior to April 24, 1996.

17) Mata v. Johnson, 99 F.3d 1261 (5th Cir. 1996), reh’g granted, opinion vacated in part on
other grounds, 105 F.3d 209 (5th Cir. 1997).  The court construed petitioner’s request for
a CPC as a request for a COA and granted the certificate without specification as to any
issues. 

18) Price v. Shillinger, 1996 WL 635307 at *1 n.1 (10th Cir. Nov.  4, 1996) (unpublished). 
The court “deferred” to the district court’s decision to grant a certificate of probable cause to
appeal given “the similarity in the legal standards for evaluating the respective certificates
(certificates of probable cause to appeal and certificates of appealability).

19) Lucas v. Johnson, 101 F.3d 1045, 1046 (5th Cir. 1996).  The court granted respondents’
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motion to stay briefing pending the court’s decision on petitioner’s application for a COA. 

20) Hunter v. United States, 101 F.3d 1565, 1573 (11th Cir. 1996) (en banc), cert. denied, 520
U.S. 1211 (1997).  The court held that the COA provisions of the AEDPA apply to all §2254
cases in which no CPC was obtained under the old law prior to passage of the Act, and to all
§2255 cases in which notice of appeal was not filed before the Act’s effective date.
Additionally, after a fairly lengthy survey and discussion of the relevant legislative history,
the court concluded that district courts do have the authority to issue certificates of
appealability.

21) Acker v. State of Colorado, 1996 WL 731492 at *1 n.1 (10th Cir. Dec. 20, 1996)
(unpublished).  Citing Edens, the court stated that, because petitioner was granted a CPC by
the district court in November 1995, the AEDPA did not apply to her appeal.

22) United States v. Orozco, 103 F.3d 389, 392 (5th Cir. 1996). The court held that the COA
requirement does apply to §2255 cases pending when the AEDPA was passed, but in which
a final order and appeal occurred after enactment. The court found that the first two prongs
of Landgraf’s analysis were inapplicable and, quoting the Eleventh Circuit in Hunter v.
United States, 101 F.3d 1565 (11th Cir. 1996) (en banc) with regard to Landgraf’s third
prong, the court found that “‘the term “rights” as used in this context . . . should not be
construed broadly so as to sweep within its ambit mere expectation interests under procedural
or remedy rules.’”

23) Else v. Johnson, 104 F.3d 82, 83 (5th Cir. 1997).  The court held that “district courts retain
the authority to issue certificates of appealability for §2254 petitions under the AEDPA.” 

24) Brown v. Cain, 104 F.3d 744, 749 (5th Cir. 1997), cert. denied, 520 U.S. 1195 (1997).  The
court found that, because petitioner got a CPC from the district court prior to enactment of the
AEDPA, “[a]pplying the AEDPA’s COA requirement to Brown in a technical fashion would
clearly raise retroactivity concerns [and] . . . therefore h[e]ld that the COA requirement . . .
will not apply to habeas appellants who have already obtained CPCs.”  

25) Lyons v. Ohio Adult Parole Authority, 105 F.3d 1063 (6th Cir. 1997), cert. denied, 520 U.S.
1224 (1997). The Sixth Circuit held that district courts are authorized to issue certificates of
appealability under the AEDPA, and that the COA requirement applied to petitioner’s case,
in which the notice of appeal and request for CPC were delivered on April 21, 1996, and CPC
was issued on May 1, 1996. The court analyzed Rule 22(b) and §2253(c), noting that, “if
possible, we must read the statute as a coherent whole and give effect to every word of the
AEDPA,” 105 F.3d at 1069, and concluded that the best resolution is to give effect to the
specific language of the Rule, rather than the “easily overlooked language of §2253(c)(1).”
105 F.3d at 1070. On the actual standard to be met for issuance of a COA, the court found that
“the AEDPA merely codifies the Barefoot standard.” 105 F.3d at 1073. See also In re
Certificates of Appealability, 106 F.3d 1306 (6th Cir. 1997) (setting forth administrative
procedures to be followed in implementing the court’s decision in Lyons with regard to
issuance of COA’s). 

26) United States v. Abreu, 1997 WL 26583 at *1 (10th Cir. Jan. 24, 1997) (unpublished).  The
court stated that the COA requirement of §2253(c) “applies to all cases and appeals filed after
April 24, 1996.”
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27) Ojo v. I.N.S., 106 F.3d 680, 682 (5th Cir. 1997).  The court held that neither §2253's COA
requirement nor the PLRA’s filing fee requirements applies to §2241 petitions.

28) Livingston v. Johnson, 107 F.3d 297, 298 (5th Cir. 1997), cert. denied, 522 U.S. 880 (1997). 
The court treated petitioner’s request for a CPC as a request for a COA.

29) Lozada v. United States, 107 F.3d 1011 (2nd Cir. 1997).  The court addressed four issues
involving COA’s and held as follows: (1) “section 102 of the AEDPA limits to constitutional
claims the grounds on which a federal prisoner may appeal from the denial of a section 2255
motion,” 107 F.3d at 1013; (2) the COA requirement may be applied to §2255 motions filed
before the date of enactment, 107 F.3d at 1014; (3) district judges have authority to issue
COA’s in §2254 and §2255 cases, and appellants must seek a COA from the district court
before seeking one from the court of appeals, 107 F.3d at 1016. The court also indicated that
where it is clear either that an appellant is or is not entitled to a COA from “the papers
available to the court of appeals,” the court will make a decision based on that information.
But where the issue is unclear at that point, the court will “afford the appellant an opportunity
to make the ‘substantial showing of the denial of a constitutional right,’ as contemplated by
section 2253.” 107 F.3d at 1017.

30) Houchin v. Zavaras, 107 F.3d 1465, 1469 (10th Cir. 1997).  The court held that district
courts retain the authority to issue certificates of appealability in §2254 cases under the
provisions of the AEDPA. The court expressly declined to address whether district courts can
issue COA’s in §2255 cases. 

31) Satcher v. Netherland, 96-22; 96-23 (4th Cir. March 24, 1997).  In this case and at least one
other case in which Judges Widener and Williams were members of the panel, the court
refused to consider a request for a COA “until after the same has been first presented to the
district judge who entered the judgment appealed from.”

32) Rosado v. Warden, 109 F.3d 62, 63 (1st Cir. 1997), cert. denied, 522 U.S. 863 (1997).  The
First Circuit treated the CPC issued by the district court “as a recommendation that the [court
of appeals] grant a [COA].” 

33) United States v. Rocha, 109 F.3d 225, 228 (5th Cir. 1997). The court held “that the
AEDPA’s COA requirement does not retroactively apply to §2255 appeals in which the final
judgment and notice of appeal were entered before the AEDPA’s effective date.” To hold
otherwise would be impermissible under Landgraf, as petitioner “did everything necessary
to invoke the jurisdiction of this court at the time he filed his notice of appeal. Nothing in the
AEDPA suggests that Congress meant [courts] to dismiss appeals that were properly filed and
pending as of the act’s effective date . . .”

34) Murphy v. Johnson, 110 F.3d 10, 11 (5th Cir. 1997).  The court held that, when deciding
whether to issue a COA when the district court denied relief on a procedural ground rather
than on the merits, it would follow the standard set forth in Sterling v. Scott, 57 F.3d 451, 453
(5th Cir. 1995): “[f]irst, we will decide whether Murphy has made a credible showing of
exhaustion. If he has, we will determine whether his underlying claim is debatable among
reasonable jurists. . . . Only if the answer to the second question is in the affirmative will we
find that Murphy has ‘made a substantial showing of the denial of a constitutional right,’ 28
U.S.C. §2253(c)(2), and issue a COA.”
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35) United States v. Simmonds, 111 F.3d 737, 740 (10th Cir. 1997).  In this §2255 case, the
court held that as a general rule it should decide petitioners’ requests for a COA “before
requiring the government’s merit brief.” The court left room for requiring government briefing
in “unique or difficult cases” when necessary to aid in resolution of a petitioner’s COA
request.

36) Porter v. Gramley, 112 F.3d 1308, 1312 (7th Cir. 1997), cert. denied, 522 U.S. 1093 (1998).
When a habeas petitioner argues a claim other than the claim or claims for which district court
issued a COA, petitioner’s notice of appeal will be deemed a request for a COA addressed to
the court of appeals and a separate request is not required.

37) United States v. Eyer, 113 F.3d 470, 472 (3rd Cir. 1997).  The Third Circuit held that district
courts have the authority to issue certificates of appealability.

38) Muniz v. Johnson, 114 F.3d 43 (5th Cir. 1997).  Vacating a CPC issued in June of 1996
because it did not specify which issues were appealable, the Fifth Circuit stated that “[t]his
CPC does not comply with §2253(c)(3) and, therefore, is insufficient to vest jurisdiction in
this court.” 114 F.3d at 44. The court also held that “when a district court issues a CPC or
COA that does not specify the issue or issues warranting review . . . the proper course of
action is to remand to allow the district court to issue a proper COA, if one is warranted.” 114
F.3d at 45. 

39) Hill v. Johnson, 114 F.3d 78 (5th Cir. 1997).  The court held that a CPC granted after the
Act but failing to specify appealable issues “will not suffice to bring [petitioner’s] appeal
before this court,” under §2253(c). 114 F.3d at 81. The court therefore dismissed the appeal
without prejudice and remanded “for the limited purpose of deciding which issues . . . merit
appeal under the AEDPA.” 114 F.3d at 82. The court acknowledged its earlier decision in
Else, and stated that, “unless the case presents a single issue for appeal . . . a certification for
appeal must set out which issues rise to constitutional error.” 114 F.3d at 82.

40) Forde v. U.S. Parole Com’n, 114 F.3d 878 (9th Cir. 1997).  The court denied petitioner’s
request for a COA to review the denial of his §2241 petition as unnecessary.  The court
reasoned that the plain language of §2253(c)(1) did not require a COA in this situation since
the “order denying  [petitioner’s §2241] petition . . . is not a final order in a habeas proceeding
in which the detention arises out of process issued by a State court.” See §2253(c)(1)(A).

41) Edwards v. United States, 114 F.3d 1083, 1084 (11th Cir. 1997).  The Eleventh Circuit set
forth the following procedure for considering requests for certificates of appealability:

[T]he federal courts and litigants in this circuit must treat requests for
certificates of appealability (COAs) involving 28 U.S.C. §2254 or 28 U.S.C.
§ 2255 in the same way.  To be more specific, we also prescribe these
courses of action to be followed:

(1) District courts must treat notices of appeal filed by petitioners
following a denial of either a section 2254 or a section 2255 petition
as applications for COAs.
(2) District courts must consider and rule upon the propriety of
issuing the COA first, that is, before a request for a COA will be
received or acted on by this court or a judge of this court. 

42) Lackey v. Johnson, 116 F.3d 149, 151 (5th Cir. 1997).  Relying on the language of §2253(c)
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and rules of statutory construction, the court held that appellate review is limited to the issues
specified in a certificate of appealability.

43) United States v. Youngblood, 116 F.3d 1113, 1114-15 (5th Cir. 1997).  The court applied
its recent decision in Muniz v. Johnson, 114 F.3d 43 (5th Cir. 1997), which held that “the
district court must rule on a motion for COA before a petitioner can request one from [the
court of appeals],” to this §2255 case. Because the district court had not considered whether
a COA should issue, the Fifth Circuit remanded for consideration of that question. The court
also held that the district court’s grant of leave to appeal in forma pauperis was not equivalent
to issuance of a COA because the standards for these two issues differ.

44) United States v. Asrar, 116 F.3d 1268, 1269-70 (9th Cir. 1997).  The court held that district
courts have authority under the AEDPA to issue COA’s in §2254 and §2255 cases. The court
also established a procedure to be followed by district courts in processing notices of appeal
and applications for COA’s.

45) Kincade v. Sparkman, 117 F.3d 949, 953 (6th Cir. 1997).  The court held that district courts
must be given the first opportunity to pass upon a request for a COA.

46) Holmes v. Wyoming Department of Corrections, 1997 WL 368331 at *1 (10th Cir. July 3,
1997) (unpublished).  Citing Lindh, the Tenth Circuit “noted that it is unnecessary for a
defendant to obtain a certificate of appealability to prosecute his appeal,” and acknowledged
in footnote 1 that Lindh overruled the Tenth Circuit’s decision in Lennox v. Evans, 87 F.3d
431 (10th Cir. 1996), to the extent that decision applied provisions of the AEDPA to pending
cases.

47) Byrd v. Henderson, 119 F.3d 34, 36 n.3 (D.C.Cir. 1997). The D.C. Circuit treated
petitioner’s certificate of probable cause as a certificate of appealability “[b]ecause the
substantive standards for the two are the same.”

48) Nelson v. Walker, 121 F.3d 828, 832-33 (2nd Cir. 1997).  The Second Circuit noted that its
decision in Reyes v. Keane, 90 F.3d 676 (2nd Cir. 1996), that §2253(c) should be applied to
pending cases has been overruled by the Supreme Court in Lindh. In footnote 3, however, the
court reiterated Reyes’ holding that “‘the substantive standard for a COA is the same as the
standard for the prior CPC.’”

49) Tiedeman v. Benson, 122 F.3d 518, 521 (8th Cir. 1997).  The court held that §2253(c)’s
certificate of appealability provision does apply to cases that were pending in the district court
at the time the Act was passed, notwithstanding the Supreme Court’s decision in Lindh. The
court based this decision upon the parties’ agreement that “the new provisions with respect
to certificates of appealability made no substantive change in the standards by which
applications for such certificates are governed.” The court also saw “no reason why a new
provision exclusively directed towards appeal procedures would depend for its effective date
on the filing of a case in a trial court, instead of on the filing of a notice of appeal or similar
document.” The court also held that district courts do have the authority to issue COAs.

50) Hardwick v. Singletary, 122 F.3d 935, 936 (11th Cir. 1997) (per curiam), vacated in part
to remove remand order, 126 F.3d 1312 (11th Cir. 1997).  The court held that, “consistent
with the clear directive of the Supreme Court in Lindh, . . . the AEDPA does not apply to
habeas petitions that were pending at the time the new law took effect. To the extent our
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decision in Hunter [v. United States, 101 F.3d 1565 (11th Cir. 1996)] is inconsistent with the
foregoing statement, it no longer represents the law of this circuit.”

51) United States v. Skandier, 125 F.3d 178, 182 (3rd Cir. 1997).  Recalling its earlier mandate,
the court held that §2253(c)’s COA requirement “should not apply to a §2255 motion that was
filed before AEDPA’s effective date.” The court disagreed with the Eighth Circuit’s
conclusion to the contrary in Tiedeman v. Benson, 122 F.3d 518 (8th Cir. 1997) (requiring
COA in pre-Act §2254 case), and rejected the idea that filing a notice of appeal institutes a
new proceeding to which the AEDPA could potentially be applied. The court stated that “the
better view . . . is that there is but one case, which commences with the filing of the petition
or motion and continues through the appellate process.”

52) United States v. Kunzman, 125 F.3d 1363, 1364 n.2 (10th Cir. 1997), cert. denied, 523 U.S.
1053 (1998).  The court decided to “join the majority of circuits and hold that §§2254 and
2255 petitioners who filed their petitions in district court prior to AEDPA’s effective date,
regardless of whether they filed their notice of appeal before or after AEDPA, do not need a
certificate of appealability to proceed with their appeal.”

53) Banks v. Horn, 126 F.3d 206, 210 (3rd Cir. 1997).  The court noted that it would “treat the
[CPC] as both a [CPC] and a [COA] because we ultimately may hold in some future case that
the AEDPA governs procedural issues on appeals filed after its effective date.”

54) Berrios v. United States, 126 F.3d 430, 432 n.2 (2nd Cir. 1997).  The Second Circuit adopted
the Third Circuit’s approach in United States v. Skandier, 125 F.3d 178 (3rd Cir. 1997), for
cases where notice of appeal of a pre-Act judgment is filed after the effective date of the Act.

55) Hardwick v. Singletary, 126 F.3d 1312, 1313 n.1 (11th Cir. 1997).  The court observed that
“the standard governing certificates of probable cause and certificates of appealability is
materially identical.” Additionally, the court held as follows:

Where, as in the instant case, the district court has granted a certificate of
appealability as to any issue presented in a petition pending on the date that
the AEDPA became effective, we construe the grant of a certificate of
appealability as a grant of a certificate of probable cause to appeal all issues
presented in the petitioner's federal habeas petition.

56) United States v. Perez, 129 F.3d 255, 260 (2nd Cir. 1997).  The court held that “[t]he COA
requirement for §2255 appeals does not apply [to petitioner’s §2255 motion], because the
underlying motion was filed before April 24, 1996.”

57) Nguyen v. Reynolds, 131 F.3d 1340, 1345 (10th Cir. 1997).  The court observed that,
“because the habeas petition in this case was filed prior to AEDPA’s effective date, the
amendments to chapter 153 (including the requirement that a habeas petitioner obtain a
certificate of appealability), are inapplicable . . .”

58) Cox. v. Norris, 133 F.3d 565, 569 n.2 (8th Cir. 1997).  In this pre-AEDPA Arkansas capital
case, the Eighth Circuit treated petitioner’s notice of appeal as a request for a certificate of
appealability, which it denied. The court adhered to its decision in Tiedeman v. Benson, 122
F.3d 518 (8th Cir. 1997) that, because “[t]he AEDPA made no substantive changes in the
standards by which applications for certificates of appealability are governed,” it applies to
pre-Act cases.
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59) Williams v. Parke, 133 F.3d 971, 975 (7th Cir. 1997).  After considering and rejecting the
two claims as to which the district court had granted a COA, the court noted the presence of
several other issues in petitioner’s appellate brief. Stating that it is “not constrained by the
issues certified by the district court,” the court treated petitioner’s “discussion of these claims
as an implicit request for a [COA].” The court then denied a COA as to the remaining claims.

60) Jones v. Johnson, 134 F.3d 309, 312 (5th Cir. 1998).  The court held that “a CPC issued by
a magistrate judge is ineffective to confer jurisdiction on [the court of appeals] where the
district judge has conclusively ceded to the magistrate judge the role of deciding whether a
CPC shall issue.” Thus, because the district judge never acted upon the magistrate’s purported
final order denying petitioner’s CPC request, the court remanded the case for a proper
determination by the district judge as required by F.R.A.P. 22(b).

61) Grant-Chase v. Commissioner, New Hampshire Department of Corrections, 145 F.3d 431,
435 (1st Cir. 1998), cert. denied sub nom. Grant-Chase v. Risley, 525 U.S. 941 (1998).  The
court held “that if a litigant has obtained from a district judge a COA as to one or more issues
addressed in the denial of a 28 U.S.C. § 2254 petition or a 28 U.S.C. § 2255 motion, the
litigant need not apply for a second COA from this court as to these issues. To the extent that
1st Cir. R. 22.1(c) imposes such a ‘second certificate’ requirement, it should be disregarded.”

62) Murray v. United States, 145 F.3d 1249, 1250 (11th Cir. 1998).  Agreeing with the Fifth
Circuit’s decision in Lackey v. Johnson, 116 F.3d 149 (5th Cir. 1997), the Eleventh Circuit
held that “in an appeal brought by an unsuccessful habeas petitioner, appellate review is
limited to the issues specified in the COA.” The court reasoned that “there would be little
point in Congress requiring specification of the issues for which a COA was granted if
appellate review was not to be limited to the issues specified.” The court found further
support for its decision in Clisby v. Alabama, 52 F.3d 905 (11th Cir. 1995) and Clark v.
Dugger, 901 F.2d 908 (11th Cir. 1990), which held that “when a CPC was granted on fewer
than all of the issues in a habeas case, the appeal was limited to the issues specified.” 

63) United States v. Kimler, 150 F.3d 429, 430 (5th Cir. 1998) (per curiam).  The Fifth Circuit
held that, “[r]eading Fed. R. App. P. 22(b) with 28 U.S.C. §2253(c)(3), . . . a notice of appeal
is not a constructive request for review of issues refused certification by the district court
where the district court certified some but not all issues. Rather, we will not review a denial
of a COA in such circumstances unless petitioner requests that we do so.” The remaining
discussion appears to establish the rule that, where a district court refuses to issue a certificate
of appealability for any of a petitioner’s issues, the petitioner’s notice of appeal will be treated
as a constructive request for a certificate of appealability. If, however, the district court does
issue a certificate of appealability for some but not all of a petitioner’s issues, then the Fifth
Circuit will not treat the petitioner’s notice of appeal as a request for a certificate of
appealability as to the remaining, uncertified issues unless the petitioner explicitly requests
such consideration. 

64) Williams v. United States, 150 F.3d 639, 640 (7th Cir. 1998).  The court held that §2253(c)
does allow, but does not require, a petitioner to seek a COA in the district court prior to
seeking one in the court of appeals.

65) Carson v. Director, Iowa Dept. of Correctional Services, 150 F.3d 973, 975 (8th Cir. 1998),
cert. denied, 525 U.S. 1079 (1999).  The court of appeals held that it did not lack jurisdiction
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to consider petitioner’s appeal as a result of petitioner’s failure to file notice of appeal within
thirty days as required by Fed. R. App. P. 4, because petitioner’s timely filed request for a
COA “‘”was the functional equivalent of a notice of appeal [because] it fulfilled [Fed. R. App.
P.] 3's requirements concerning notice.”’” (citations omitted) (modifications by court).

66) Carter v. Hopkins, 151 F.3d 872, 874 (8th Cir. 1998), cert. denied, 525 U.S. 1007 (1998).
Citing its recent decision in Ramsey v. Bowersox, No. 97-1576 (8th Cir. June 10, 1998), the
court rejected petitioner’s contention that appellate review is not limited to the issues
specified in the district court’s certificate of appealability, but may instead include
consideration of any issue as long as a certificate has been granted.

67) Crowell v. Walsh, 151 F.3d 1050, 1052 (D.C. Cir. 1998).  Noting its disagreement with the
Eighth Circuit’s decision in Tiedeman v. Benson, 122 F.3d 518 (8th Cir. 1997), the court held
that “§2253(c) [the COA requirement] does not apply to appeals of habeas petitions filed
before the effective date of the Act.”

68) Whitehead v. Johnson, 157 F.3d 384, 388 (5th Cir. 1998).  Quoting its decision in Muinz v.
Johnson, 114 F.3d 43, 45 (5th Cir. 1997), the Fifth Circuit stated that “‘[a] district court must
deny [a] COA before a petitioner can request one from this court.’” The court also noted that
“[c]ompliance with the COA requirement of 28 U.S.C. §2253(c) is jurisdictional, and the lack
of a ruling on a COA in the district court causes this court to be without jurisdiction to
consider the appeal.”

69) Chambers v. Bowersox, 157 F.3d 560, 570 (8th Cir. 1998), cert. denied, 527 U.S. 1029
(1999).  The Eighth Circuit adhered to its decision in Tiedeman v. Benson, 122 F.3d 518 (8th
Cir. 1997), that the COA requirement does apply to pre-Act cases in which notice of appeal
was filed after April 24, 1996.

70) United States v. Williams, 158 F.3d 736, 742 n.4 (3rd Cir. 1998).  In footnote 4, the Third
Circuit stated as follows concerning the procedure for seeking a certificate of appealability
in §2255 cases: “[A]t least as a matter of practice in cases in which the district court has not
ruled on the certificate of appealability issue in thefinal order as required by our local rule
22.2, an unsuccessful movant in a section 2255 case should in the first instance seek a
certificate of appealability from the district court.” 

71) United States v. Talk, 158 F.3d 1064, 1067 (10th Cir. 1998), cert. denied, 525 U.S. 1164
(1999).  After noting that the COA issued by the district court was defective for failing to
specify the appealable issue or issues, and that “it is by no means obvious that [petitioner]
made a substantial showing of the denial of a constitutional right,” the court went forward
with consideration of the appeal, stating that “the government fails to raise any objection to
the district court’s certification, and, although absence of a certificate precludes an appeal,
an erroneously-issued certificate does not deprive us of jurisdiction to hear a certified appeal.”

72) Sonnier v. Johnson, 161 F.3d 941, 943 (5th Cir. 1998).  The court held that, “[i]n an appeal
. . . in which the applicant [for a certificate of appealability] challenges the district court’s
dismissal for a reason not of constitutional dimension--here, application of the post-AEDPA
statutory limitations period--the petitioner must first make a credible showing that the district
court erred. [citations]. Only if such a showing of error is made will the court also consider
whether the prisoner has made a substantial showing of the denial of a constitutional right on
the underlying claims. [citation].” Additionally, the court noted that it would “resolve any
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doubt entitlement to a COA in favor of granting it.” 

73) Ross v. Ward, 165 F.3d 793, 797 (10th Cir. 1999), cert. denied sub nom. Ross v. Gibson,
528 U.S. 887 (1999).  After concluding that petitioner had “failed to make a substantial
showing of the denial of a constitutional right as required under 28 U.S.C. §2253(c)(2) for the
issuance of a COA,” the court limited its consideration to the two issues certified for appeal
by the district court. 

74) Bui v. Dipaolo, 170 F.3d 232, 236-238 (1st Cir. 1999), cert. denied, 529 U.S. 1086 (2000). 
The First Circuit adopted a procedure for dealing with appeals involving certificates of
appealability granted by district courts as to some, but not all, claims presented by the
petitioner for habeas review. In this case, the district court granted a COA for one of
petitioner’s two claims, but denied a COA for the second claim. On appeal, petitioner and
amici argued that issuance of a COA brings the entire case -- including uncertified claims --
before the appellate court. Rejecting this contention, the First Circuit concluded that “the
necessity for a substantial showing [of the denial of a constitutional right] extends
independently to each and every issue raised by a habeas petitioner.”  The court explained
further that, “[h]ad the mere existence of a COA been sufficient to qualify all the issues in a
habeas case for appellate review, it would have been pointless for Congress to go on to state,
in section 2253(c), that a COA ‘shall indicate which specific issue or issues satisfy’ the
substantial showing standard of section 2253(c)(2).’”  The court thus held that “a court of
appeals should not consider the merits of an issue advanced by a habeas petitioner unless a
COA first has been obtained with respect to that issue.”

Turning to what it termed “hybrid cases,” in which a district court certifies one or
more issues for appeal but leaves one or more other issues uncertified, the court established
the following set of requirements. In such circumstances, the petitioner seeking appellate
consideration of uncertified issues “must present promptly to the court of appeals an express
request for a complementary COA.”  This request “must be explicit as to the issues which the
petitioner [seeks review]” and the court “will not treat an inexplicit notice of appeal, without
more, as an invitation to review the district court’s denial of certification with regard to the
petitioner’s remaining claims.”  On this point, the court expressly adopted the rule established
in United States v. Kimler, 150 F.3d 429, 430 (5th Cir. 1998), which requires a specific
request for a COA in hybrid cases, but treats a notice of appeal as a request for a COA where
the district court has not certified any issues. Finally, the court also ruled that, “when the
district court grants a limited COA and the petitioner seasonably seeks to expand it, his appeal
on the certified issue(s) should be held in abeyance, and full briefing deferred, until th[e] court
determines the appealability of the issues that the district court deemed unworthy of appellate
scrutiny.”  In addition, the court noted that, “to the extent practicable,” the panel that
determines whether to issue a complementary COA also will be the panel that adjudicates the
appeal on the merits.”

75) Sugarman v. Pitzer, 170 F.3d 1145, 1146 (D.C. Cir. 1999).  “In light of the plain language
of [§2253(c)(1)],” the D.C. Circuit joined the Fifth, Ninth and Tenth Circuits “in the
conclusion that federal §2241 petitions are excluded from the COA requirement.”

76) Nichols v. Bowersox, 172 F.3d 1068, 1077 n.5 (8th Cir. 1999) (en banc).  The court
addressed the impact of §2253(c)(2) on petitioners’ ability to appeal procedural, as opposed
to “constitutional” issues. The court found as follows: 

Upon careful consideration, we conclude that §2253(c)(2) does not preclude
us from exercising jurisdiction in the present case. We do not think §2253(c)
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is intended to preclude all review of preliminary procedural issues, such as
the [statute of] limitations question now before us. We read § 2253(c) as
addressing only the sort of showing required for a petitioner to obtain
appellate review of the merits of his or her claims for habeas corpus or §
2255 relief. Otherwise, a final order entered by a district court based upon a
question antecedent to the merits, if adverse to the petitioner, could never be
reviewed on appeal. While we assume Congress has the power to establish
such a regime, we do not think it intended to do so when it enacted the
AEDPA.

77) Fuller v. Roe, 182 F.3d 699, 702-703 (9th Cir. 1999).  The Ninth Circuit rejected the state’s
invitation to adopt the Eighth Circuit’s conclusion in Tiedeman v. Benson, 122 F.3d 518 (8th

Cir. 1997), that §2253(c)’s certificate of appealability requirement applies to pre-Act cases
in which notice of appeal was filed after the AEDPA’s effective date. The court explained
that, in its view, “the holdings of the majority of the circuits [that no part of the Act applies
to pre-Act petitions] are better reasoned. . . . Because [the] petition was filed prior to the
effective date of the AEDPA, [petitioner] need only seek a certificate of probable cause and
our review is not limited to solely those issues certified by the district court.”

78) Gaskins v. Duval, 183 F.3d 8, n.1 (1st Cir. 1999).  The court noted that, “[w]hile the
procedural issues in question [in this appeal] are not constitutional, this court has power to
consider such preliminary procedural rulings where they are predicates to consideration of a
constitutional issue” notwithstanding the “substantial showing of the denial of a constitutional
right” language of §2253(c)(2). 

79) Harris v. Bowersox, 184 F.3d 744, 748 (8th Cir. 1999), cert. denied, 528 U.S. 1097 (2000). 
The court declined to consider petitioner’s briefing of issues beyond the scope of its
certificate of appealability, and therefore denied the state’s motion to strike the portion of
petitioner’s brief addressing uncertified issues as moot.

80) Soto v. United States, 185 F.3d 48, 52 (2nd Cir. 1999).  In this §2255 case involving a claim
based upon the Federal Rules of Criminal Procedure, the Second Circuit held that “a
certificate of appealability issued without meeting the ‘substantial showing of the denial of
a constitutional right’ requirement nonetheless suffices to confer appellate jurisdiction.”  The
court based its conclusion in part on the Supreme Court’s handling of the issue in Peguero
v. United States, 526 U.S. 23 (1999), in which the government argued in its brief that the COA
was erroneously issued because the claimed violation arose out of the criminal rules, not the
Constitution, but the Supreme Court nevertheless reached the merits of the claim.

81)  Gatlin v. Madding, 189 F.3d 882 (9th Cir. 1999), cert. denied, 528 U.S. 1087 (2000).  The
court held “that once a COA has been issued without objection by this court, the procedural
threshold for appellate jurisdiction has been passed and we need not revisit the validity of the
certificate in order to reach the merits.”  189 F.3d at 887.  In this case, the court had been
asked by the state to reconsider the validity of the COA granted by a motions panel of the
court of appeals on the ground that the issue -- whether the district court properly dismissed
petitioner’s §2254 petition for non-exhaustion -- had constitutional implications as required
by §2253(c).  The court declined, stating: “We disagree that our subject matter jurisdiction
is implicated whenever the state asserts that a COA issued by judges of this court has been
improvidently granted.  Instead, we hold that objections to a request for a COA in this court
must be made within thirty-five days of the notice of appeal or motion for COA, as provided
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by 9th Cir. R. 22-1(c).  Because the state did not resist the COA within thirty-five days of
[petitioner’s] filing of his notice of appeal (. . .) on the basis now asserted, we decline to
consider its belated challenge.” 189 F.3d at 884.

82) Soper v. Shanks, 1999 WL 669206 at *1 (10th Cir. Aug. 26, 1999) (unpublished), cert.
denied, 528 U.S. 1125 (2000).  After noting that the district court incorrectly applied
§2253(c)’s certificate of appealability requirement to this pre-Act case, the court proceeded
to grant petitioner a certificate of probable cause “on only one of the issues he [sought] to
appeal.”

83) Furman v. Wood, 190 F.3d 1002, 1005 (9th Cir. 1999) (opinion on reh’g).  The court
rejected the state’s contention that the district court had only authorized petitioner to raise one
claim on appeal. The district court’s order stated that “For the reasons set forth in the
Magistrate Judge’s Report and Recommendation . . ., the petitioner has made a substantial
showing of the denial of a constitutional right, particularly the issue of death qualification of
the jury when he was not eligible for the death penalty.’”  In concluding that this order
authorized petitioner to raise all three of his claims on appeal, the court stated: “Although the
district court’s order emphasizes the death qualification claim, it does not purport to exclude
the other claims. We construe the district court’s certificate liberally and find that all three
issues were certified.” 

84) Tompkins v. Moore, 193 F.3d 1327, 1330-1332 (11th Cir. 1999), cert. denied, 531 U.S. 861
(2000).  In this Florida capital case, the Eleventh Circuit addressed the impact of a district
court’s limitation of a certificate of probable cause to specified issues. The court
acknowledged that it had recently addressed this issue in Hardwick v. Singletary, 122 F.3d
935 (11th Cir. 1997), but found that decision distinguishable because there, unlike here, the
district judge mistakenly thought the case was governed by the AEDPA’s requirement of a
specific COA.  Here, the district judge was “[f]ully aware that he was not required to specify
issues in the [CPC], [but] nonetheless chose to do so in order to assist this Court and the
parties in shaping the appeal.”  193 F.3d at 1330.  As to the propriety of the district judge’s
action in this case, the court of appeals acknowledged that “[i]t is certainly unusual for a
[CPC] to specify and limit the issues as to which the appeal is being permitted. * * * But
unusual does not equate with impermissible.” 193 F.3d at 1330-1331.  In support of the
permissibility of this practice, the Eleventh Circuit cited two of its own decisions in successor
cases, Clisby v. Alabama,  52 F.3d 905 (11th Cir. 1995), and Clark v. Dugger, 901 F.2d 908
(11th Cir. 1990).  Despite its conclusion that it “would be fully justified in limiting . . . review
to those issues specified in the certificate issued by the district court,” the court of appeals
declined to do so in this case because the “Hardwick decision did engender some confusion
[as to whether petitioner was required to request expansion of his CPC], and we cannot say
[petitioner’s] reliance upon it was entirely unjustified.” 193 F.3d at 1331. That said, however,
the court issued the following warning for future cases:

[L]et this opinion serve as clear notice to any other habeas petitioners who
have been granted limited certificates of probable cause to appeal.  The
limitations contained in those certificates will be honored to the same extent
that the limitations in certificates of appealability issued in AEDPA-covered
cases are.  It is not enough simply to file a brief addressing all of the issues
for which review is sought. . . . Issues not covered in the certificate will not
be considered. . . .  The only way a habeas petitioner may raise on appeal
issues outside those specified by the district court in the certificate is by
having the court of appeals expand the certificate to include those issues.  .
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. .  An application to expand the certificate must be filed promptly, well
before the opening brief is due.  Arguments in a brief addressing issues not
covered in the certificate, including any expansion granted by the court of
appeals, will not be considered as a timely application for expansion of the
certificate;  those issues simply will not be reviewed. In other words, the
same rules that apply to certificates of appealability will henceforth be
applied to certificates of probable cause to appeal that are limited to specified
issues. (internal citations omitted).  

85) Hiivala v. Wood, 195 F.3d 1098, 1104 (9th Cir. 1999), cert. denied sub nom. Hiivala v.
Lambert, 529 U.S. 1009 (2000).  The Ninth Circuit held “that 28 U.S.C. §2253(c)(3) limits
the issues that may be considered on appeal to those specified in a COA.”  The court further
found, however, that because certification of issues for appeal is a jurisdictional issue, and
because the Advisory Committee Note to Ninth Circuit Rule 22-1 “makes clear that this
court’s motions panel’s rulings on jurisdictional issues do not bind a merits panel of the same
court[, a] merits panel may . . . expand the issues for review to include issues that the motions
panel specifically rejected.  The doctrine of ‘law of the case’ does not preclude such a
procedure.” 

86) Henry v. Department of Corrections, 197 F.3d 1361 (11th Cir. 1999).  In this non-capital
post-Act case involving an appeal of the district court’s dismissal of the petition as
unexhausted, the Eleventh Circuit held “first, that appeals from procedural-rule dismissals are
appropriate [under amended §2253(c)] and, second, that the language of Barefoot [v. Estelle,
463 U.S. 880 (1983)] provides the analytical framework for determining when COAs should
be granted to permit such appeals.” 197 F.3d at 1364.  That framework, as applied later in the
opinion by the Eleventh Circuit, is whether”reasonable jurists could differ as to” the proper
resolution of the issue presented by the petitioner.  197 F.3d at 1366.

87) Conde v. Henry, 198 F.3d 734, 738 (9th Cir. 1999). The court held that §2253(c)’s COA
requirement “does not apply where, as here, the original petition was filed before the effective
date of AEDPA but notice of appeal from the denial of the petition was filed after the
effective date.” 

88) Miller v. Johnson, 200 F.3d 274, 280 (5th Cir. 2000), cert. denied, 531 U.S. 849 (2000). 
The Fifth Circuit noted that “[a]ny doubt whether to grant a COA is resolved in favor of the
petitioner, and the severity of the penalty may be considered in making this determination
(citing Fuller v. Johnson, 114 F.3d 491, 495 (5th Cir. 1997)).  See also Moore v. Johnson,
225 F.3d 495, 500-501 (5th Cir. 2000) (same);  Clark v. Johnson, 227 F.3d 273, 278 (5th
Cir. 2000) (same).

89) Dupuy v. Cain, 201 F.3d 582, 585 (5th Cir. 2000), cert. denied, 531 U.S. 1128 (2001). The
Fifth Circuit noted that although this was a pre-Act case, the district court granted a limited
COA, rather than a CPC.  The court then observed that “[a] COA is the substantive equivalent
of a pre-AEDPA CPC . . . but, when a pre-AEDPA CPC is granted, we consider all of the
claims raised in the petition.”  “Accordingly,” the court concluded, “[we] permitted
[petitioner] to file a supplemental brief covering the issues for which the district court had not
granted a COA.” 

90) Rodgers v. Wyoming Attorney General, 205 F.3d 1201, 1204 (10th Cir. 2000). The court
held that a “document, such as an application for a certificate of probable cause or certificate
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of appealability, is the functional equivalent of a notice of appeal if it contains the three
elements of notice required by Rule 3(c) [Federal Rule of Appellate Procedure]. If such a
document is timely filed . . ., the jurisdiction of this court is properly invoked.”  The “three
elements of notice” referred to by the court are: “(a) a specification of ‘the party or parties
taking the appeal;’ (b) a designation of ‘the judgment, order, or part thereof being appealed;’
and (c) the name of ‘the court to which the appeal is taken.’” (quoting Fed.R.App.P. 3(c)(1)).

91) Montez v. McKinna, 208 F.3d 862, 867 (10th Cir. 2000).  The Tenth Circuit held that,
“consistent with the plain language of § 2253(c)(1)(A), . . . a state prisoner must obtain a COA
to appeal the denial of a habeas petition, whether such petition was filed pursuant to § 2254
or § 2241, whenever ‘the detention complained of [in the petition] arises out of process issued
by a State court.’ 28 U.S.C. § 2253(c)(1)(A).”

92) United States v. Glover, 2000 WL 743675 at *3 (10th Cir. 2000) (unpublished), cert.
denied, 531 U.S. 863 (2000).  Noting that the Supreme Court’s decision in Slack v. McDaniel
“construed AEDPA’s §2253 COA requirement in general terms,” and that §2253(c) “applies
to both §§2255 and 2254 proceedings,” the Tenth Circuit held that “[a] defendant . . . who
files his §2255 motion in district court before AEDPA’s effective date, but files his appeal of
the district court’s denial of that motion in this court after AEDPA’s effective date, must now
obtain a COA.”

93) Alexander v. Johnson, 211 F.3d 895, 898 (5th Cir. 2000).  The court held, inter alia, that
“[i]t is perfectly lawful for district court’s [sic] to deny COA sua sponte.”

94) United States v. Marcello, 212 F.3d 1005, 1007-1008 (7th Cir. 2000), cert. denied, 531 U.S.
878 (2000).  Addressing the government’s challenge to the district court’s decision to issue
a COA in this §2255 case, the court held that a court of appeals does “have discretion to
decide the case by reviewing the validity of the [COA] or by going straight to the issues raised
on the appeal. . . . However, we will exercise our discretion to review the issuance of a [COA]
only in rare cases because [doing so more often would defeat the COA requirement’s purpose
to increase judicial efficiency].” In this case, the court concluded that, “because our motions
judge allowed the challenge to the [COA] to pass without resolution, we go to the issue raised
on appeal.”

95) Franklin v. Hightower, 215 F.3d 1196, 1199 (11th Cir. 2000), cert. denied, 532 U.S. 1009
(2001).  The Eleventh Circuit found that the issuance of a CPC, rather than a COA, in a case
filed in the court of appeals after the AEDPA’s effective date “is not fatal to the appeal.” 
Rather, “[b]y applying the AEPDA’s standards . . . and issuing a proper COA (if warranted),
this panel may ‘fix’ the inadequacies of the present CPC.”  The court further noted that in
Slack v. McDaniel the Supreme Court “remanded the case in part for the court of appeals to
apply the appropriate standard, this implying that defective leave to appeal neither dooms the
appeal nor deprives the appellate courts of jurisdiction.”

96) Thomas v. Gibson, 218 F.3d 1213, 1219 n.1 (10th Cir. 2000).  The Tenth Circuit noted that
although “‘blanket’ COA’s, like the one entered by the district court in this case, are at odds
with the statutory provision governing appeals in §2254 petitions[,] . . . in light of the district
court’s blanket COA, this court must review the merits of each claim raised on appeal.”

97) Solis v. Garcia, 219 F.3d 922, 926 (9th Cir. 2000).  After the district court granted a COA
on a single claim, petitioner briefed additional, uncertified claims in his brief on appeal to the
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Ninth Circuit.  The court of appeals “treat[ed] petitioner’s brief on uncertified issues in this
appeal as a request to expand the COA issued by the district court,” and concluded that
petitioner was entitled to a COA on all of the issues presented.

98) Lambright v. Stewart, 220 F.3d 1022, 1026-1027 (9th Cir. 2000).  Discussing the standard
for issuance of a COA set forth in Slack v. McDaniel, the Ninth Circuit established that when
“the district court has dismissed a claim on a procedural ground without providing the
petitioner an opportunity to develop [the claim’s] factual or legal basis . . ., we need not
remand for full briefing to determine whether a COA can issue.  Rather, as two other circuits
have recently held, we will simply take a ‘quick look’ at the face of the complaint to
determine whether the petitioner has ‘facially allege[d] the denial of a constitutional right.’
Jefferson v. Welborn, 222 F.3d 286, 289 (7th Cir. 2000); see also Franklin v. Hightower, 215
F.3d 1196 (11th Cir. 2000) . . .  If he has facially alleged the denial of a constitutional right,
and assuming that the district court’s procedural ruling is debatable, we will grant a COA.” 
In footnote 5, the court also noted that “[w]hen a claim is denied [by the district court] on a
procedural ground, all of the inferences that govern a Rule 12(b)(6) motion apply to this
situation.  Thus, we take the petitioner’s factual allegations as true and the non-moving party
is entitled to the benefit of all reasonable inferences.”

99) Barrientes v. Johnson, 221 F.3d 741, 771 (5th Cir. 2000).  The Fifth Circuit explained that
“the determination of whether a COA should issue must be made by viewing the petitioner’s
arguments through the lens of the deferential scheme laid out in . . . §2254(d).”  See also
Robertson v. Johnson, 234 F.3d 890, 897 (5th Cir. 2000) (quoting and following
Barrientes).    

100) United States v. Cepero, 224 F.3d 256 (3rd Cir. 2000), cert. denied, 531 U.S. 1114 (2000). 
Relying on the Supreme Court’s decision in Hohn v. United States, the Third Circuit rejected
the position of the Second, Seventh and Tenth Circuits, and held that a court of appeals is not
“bound by the District Court’s issuance of a certificate of appealability,” but is instead
authorized to review a district court’s decision to grant a COA. 224 F.3d at 261-262.  The
court then engaged in a lengthy analysis of §2253(c)’s requirement that a prisoner wishing to
appeal must make a substantial showing of the denial of a “constitutional” right, concluding
that the “term ‘constitutional right’ means something very different from the term ‘federal
right,’ and because we must assume that Congress ‘means in a statute what it says,’ [citation
omitted], we give effect to the change.”  Acknowledging the effect of this conclusion, the
court observed:

This is not to suggest that Congress' amendment of S 2253(c)(2) was without
problems. We confront the specter that Congress has now differentiated
between the type of S 2255 petition that may be filed in district court and the
type that may be appealed to this court. . . .  Section 2255 petitioners may
allege and have adjudicated non-constitutional issues in district court[.] * *
* However, the courts of appeals under the post-AEDPA version of S
2253(c)(2) have limited jurisdiction over unsuccessful S 2255 petitions. . .
. To the ad terrorem argument that the defendant is thereby totally denied the
opportunity to appeal nonconstitutional issues, the short answer is that
Congress has indicated that these issues must be presented in the direct
appeal from the conviction.

224 F.3d at 265.  Applying its conclusions, the court held that petitioner’s claim that the trial
court misapplied the federal sentencing guidelines “is a question that does not present a
constitutional issue under §2253(c)” and the district court therefore “erred under §2253(c)(2)

Appeals Issues  1234 -- CTA



by issuing a certificate of appealability.” 224 F.3d at 268.

101) Jones v. Cain, 227 F.3d 228, 230 (5th Cir. 2000).  Commenting on the general COA issued
by the district court with respect to his challenge to trial counsel’s effectiveness, the Fifth
Circuit observed that “[i]t would be more consistent with the directives of . . . §2253(c)(3) if
such broad, general language were eschewed and, in lieu thereof, the district court specifically
listed the issue or issues for which the ineffective assistance of counsel COA was granted.
Such may easily and readily be done, and should be done.”  

102) Peoples v. Haley, 227 F.3d 1342, 1346-1347 (11th Cir. 2000).  In this Alabama capital case
involving a pre-AEDPA petition and a post-AEDPA appeal made possible by the district
court’s issuance of a CPC prior to the Supreme Court’s decision in Slack v. McDaniel, the
Eleventh Circuit found that, “in this situation, it is within the discretion of the court of appeals
whether to apply the COA standards itself, or remand to the district court.”  Noting further
that “[c]onsiderations of judicial economy will influence this decision,” the court concluded
that, in this case, “remanding the matter to the district court is the proper course of action.” 

103) Behr v. Ramsey, 230 F.3d 268, 270 (7th Cir. 2000), cert. denied, 531 U.S. 1176 (2001).  The
Seventh Circuit noted that “no certificate of appealability is required in proper §2241 cases
like this one, and so the denial [of a COA by the district court] does not affect the scope of
[petitioner’s] appeal.  (citations omitted).

104) United States v. Brooks, 245 F.3d 291, 292-293 (3rd Cir. 2001).  After noting that it has held
that §2253(c) can operate to deprive an appellate court of jurisdiction to hear an appeal of the
denial of §2255 relief, the Third Circuit held that “this does not constitute a suspension of the
writ because [petitioner] had a full and fair opportunity to test the legality of his detention in
the § 2255 proceeding in the District Court and because he retains the right to file an original
petition for a writ of habeas corpus in the Supreme Court of the United States.” (footnote and
citation omitted).

105) Rojem v. Gibson, 245 F.3d 1130, 1138  n.5 (10th Cir. 2001). In footnote 5, the court rejected
the state’s contention that petitioner’s appeal of the district court’s denial of an evidentiary
hearing on certain claims was not properly before it since a COA had not been granted on that
claim.  The Tenth Circuit explained that petitioner “received a COA on the merits claims, and
he did request an evidentiary hearing with respect to those claims.  Thus, we are not
prohibited from considering this issue.”

106) Ouska v. Masching, 246 F.3d 1036, 1046 (7th Cir. 2001).  The Seventh Circuit panel
declined the state’s suggestion that it refuse to consider petitioner’s request to expand her
certificate of appealability because she waited until the filing of her brief to make that request. 
After acknowledging that it has entertained such requests in the past, the court stated that “we
shall continue to consider requests to amend a [COA] even when they are presented in a
petitioner’s briefs to this court . . . [I]n those rare instances where the importance of an issue
does not become clear until later in an appellate proceeding, this court has the authority to
consider an issue, even though it is not included in the initial certificate.”       

107) Ross v. Moore, 246 F.3d 1299, 1300 (11th Cir. 2001).  The two judge panel dismissed
petitioner’s motion to expand the COA granted by the district court as moot because that COA
“conflicts with the district court’s dismissal of the appellant’s habeas petition [as untimely].” 
The panel then stated:  “When a district court dismisses a petition as time-barred, it is
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inappropriate to grant a COA on the [underlying] constitutional claim . . .”  Applying this
ruling, the court remanded the case for the “limited purpose of considering whether a COA
should be granted on the question of whether appellant’s habeas petition is time-barred.” See
Ross v. Moore, 275 F.3d 1086 (11th Cir. 2001) (appeal after remand), cert. denied, 535
U.S. 975 (2002).

108) Petrocelli v. Angelone, 248 F.3d 877, 884 (9th Cir. 2001).  In the course of deciding  to grant
petitioner’s request for a COA, the Ninth Circuit observed that, “‘[i]n a capital case, the
nature of the penalty is a proper consideration in determining whether to issue a [COA,]’” and
that “‘[w]e will resolve any doubt about whether the petitioner has met the requisite standard
[for issuance of a COA] in his favor.’”  (quoting Lambright v. Stewart, 220 F.3d 1022, 1025
(9th Cir. 2000) (additional citation omitted)).

109) Rodriguez v. Mitchell, 252 F.3d 191, 201 n. 4 (2nd Cir. 2001).  In footnote 4, the court noted
that “a COA is not ordinarily required to appeal the denial of a Rule 60(b) motion . . .”

110) Porterfield v. Bell, 258 F.3d 484, 486-487 (6th Cir. 2001).  In this Tennessee capital case,
a majority of the Sixth Circuit panel took note of the fact that the “district court granted
summary judgment to the respondent on a number of claims based upon procedural default[,]
[y]et in granting a [COA] as to all claims, the court did not provide us with any analysis to
indicate that it had engaged in the two-pronged inquiry set forth in Slack [v. McDaniel] as to
each of the procedurally defaulted claims.”  Because of this deficiency, the court vacated the
COA issued by the district court, and remanded for a “reasoned assessment of each
procedurally defaulted claim as required by Slack,” noting that, “because the district court is
already deeply familiar with the claims raised by petitioner, it is in a far better position from
an institutional perspective than this court to determine which claims should be certified for
appeal.”

111) Murphy v. Ohio, 263 F.3d 466, 467 (6th Cir. 2001) (per curiam).  The court vacated the
district court’s summary denial of a COA in this Ohio capital case, and remanded “for
reconsideration of each claim . . . in light of Slack.”  In so doing, the court made the following
observations:

[T]he lower court denied . . . a COA before [petitioner] had even applied for
one, and failed to provide any analysis whatsoever as to whether [petitioner]
had made a “substantial showing of the denial of a constitutional right.” . .
.  Such a blanket denial of a COA by the district court in this case is at least
as objectionable as the blanket grant of a COA by the lower court in
Porterfield [v. Bell, 258 F.3d 484 (6th Cir. 2001),] if not more so. The district
court here failed to consider each issue raised by [petitioner] under the
standards set forth by the Supreme Court in Slack. . . . As such, the district
court effectively delegated the COA determination process to this Court,
thereby “undermin[ing] the gate keeping function of certificates of
appealability.” [(citing Porterfield at 487)].

(emphasis by court).

112) Rittenhouse v. Battles, 263 F.3d 689, 693 (7th Cir. 2001).  Citing its decision in Ouska v.
Cahill-Masching, 246 F.3d 1036 (7th Cir. 2001), the Seventh Circuit noted that it will
consider requests to expand a COA issued by a district court, and that “[a] party can make
such a request by specifically asking us to consider the [additional] issue in its brief or ‘by
simply including issues in its briefs that were not specified in the [COA].’”
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113) Kellogg v. Strack, 269 F.3d 100, 104 (2nd Cir. 2001), cert. denied, 535 U.S. 932 (2002). 
The Second Circuit held that “the COA requirement provided in 28 U.S.C. §2253(c) applies
to an order denying a Rule 60(b) motion for relief from a judgment denying a §2254 petition.” 
The court then articulated the following standard for issuance of a COA to review the denial
of a Rule 60(b) motion:

[F]ollowing the Supreme Court’s formulation in Slack [v. McDaniel], . . . a
COA should issue only if the petitioner shows that (1) jurists of reason would
find it debatable whether the district court abused its discretion in denying
the Rule 60(b) motion, and (2) jurists of reason would find it debatable
whether the underlying habeas petition, in light of the grounds alleged to
support the 60(b) motion, states a valid claim of the denial of a constitutional
right.

Here, the court went on to conclude that petitioner had not met this standard, and refused his
request for a COA.

  
114) Andrade v. Attorney General of the State of California, 270 F.3d 743, 752 (9th Cir. 2001),

rev’d on other grounds, Lockyer v. Andrade, 538 U.S. 63 (2002).  Agreeing with the Sixth,
Seventh and tenth Circuits, the Ninth Circuit panel held that “a timely motion for extension
of time to file a notice of appeal may be considered the functional equivalent of a notice of
appeal provided it gives notice of the three elements required by Rule 3(c)(1).”  The court
went on to find that petitioner’s motion was sufficient to confer appellate jurisdiction because
that motion “satisfied the three notice requirements of Rule 3(c)(1):  it identified the judgment
at issue, it specified the court to which the appeal would be taken, and it was delivered to both
the district court and the opposing party.”  The court further noted that petitioner filed his
motion for extension of time within the 30 day period for filing notice of appeal.  Finally, the
court stated that, “[t]o the extent that our decision in Selph [v. Council of City of Los Angeles,
593 F.3d 881 (9th Cir. 1979),] dictates otherwise, it is overruled in light of the Supreme
Court’s decision in Smith v. Barry, 502 U.S. 244 [(1992)].” See also Wells v. Ryker, 591 F.3d
562 (7th Cir. 2010) (motion for extension of time to file COA treated as “functional
equivalent” of NOA); Bailey v. Cain, 609 F.3d 763 (5th Cir. 2010), cert. denied, 562 U.S.
1150 (2011) (refusing to construe motion for extension of time to file COA application as
functional equivalent of Notice of Appeal where motion failed to identify which of four orders
and a final judgment petitioner intended to challenge on appeal).  

115) Szuchon v. Lehman, 273 F.3d 299, 311 n.5 (3rd Cir. 2001). In this pre-AEDPA
Pennsylvania capital case, the Third Circuit noted that the district court’s failure to specify
the issues for appeal in the COA it issued would ordinarily result in a remand for clarification,
but “elected not to follow that course here,” because the parties had fully briefed the issues
in the court of appeals, and because petitioner’s conviction was already 20 years old.  The
court therefore elected to make the necessary COA determinations itself.

116) Carter v. Litscher, 275 F.3d 663, 665 (7th Cir. 2001).  Before addressing issue on appeal,
the court noted that petitioner’s “appeal is properly before us, even though the [COA] fails
to identify a substantial constitutional issue and thus does not satisfy . . . §2253(c)(2) . . .
because the state has made nothing of this problem and thus has forfeited the benefits of that
statute.”

117) Wright v. Secretary for Dept. of Corrections, 278 F.3d 1245, 1258 (11th Cir. 2002), cert.
denied sub nom. Wright v. Crosby, 538 U.S. 906 (2003).  The court examined whether it
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could review the district court’s determination that petitioner’s substantive competency claim
was procedurally barred given that the “COA the district court issued did not explicitly cover
this procedural default issue.”  Petitioner contended that “when a COA has been issued as to
a claim on the merits, after the district court has held that claim to be procedurally barred, we
should construe the COA as including the threshold issue of procedural default as well as the
merits.”  “That,” the court concluded, “makes sense to us.”  From there, the court found that
the “district court’s ruling that [petitioner] had procedurally defaulted his substantive due
process mental competency claim is contrary to the law of this circuit that such claims
generally cannot be defaulted,” and went on to reject petitioner’s competency claim on the
merits.

118) Ivey v. Catoe, 2002 WL 459004 at *3 (4th Cir. Mar. 26, 2002), cert. denied sub nom. Ivey
v. Maynard, 537 U.S. 952 (2002).  In the course of denying a COA in this South Carolina
capital case, the Fourth Circuit addressed two AEDPA-related issues.  First, the court
articulated the following standard for issuance of a COA:

When a district court has rejected a constitutional claim on the merits
(whether as the sole basis for rejecting the claim or as an alternative to a
procedural ruling) in a post-AEDPA petition, our review will take one of two
courses.  If a state court adjudicated the claim on the merits, we must decide
whether reasonable jurists could debate the propriety of the decision of the
district court to defer to the state court ruling under §2254(d).  If the claim
has not been adjudicated on the merits by a state court, we must decide
whether reasonable jurists could debate the correctness of the ruling of the
district court that the petitioner’s constitutional rights were not violated.

119) White v. Fair, 289 F.3d 1, 5 n.2 (1st Cir. 2002). In footnote 2, the First Circuit extended its
decision in Bui v. Dipaolo, 170 F.3d 232, 237 (1st Cir. 1999) – holding that when a district
court denies a COA on all claims, the petitioner’s notice of appeal should be deemed a request
for issuance of a COA by the court of appeals – to cases “where the district court has not ruled
on the request [for a COA] at all ....”

120) Eltayib v. United States, 294 F.3d 397, 400 (2nd Cir. 2002), cert. denied, 538 U.S. 1050
(2003). Regarding the appealability of an order denying a motion filed under Fed.R.Civ.P.
4(a)(6), the Second Circuit held as follows:

(A) a certificate of appealability is required to challenge an order denying a
motion pursuant to Fed.R.Civ.P. 4(a)(6) to reopen the time to appeal in a
proceeding under 28 U.S.C. § 2255;
(B) to obtain a certificate of appealability in this context, a petitioner must
show: (1) that jurists of reason would find it debatable whether the district
court abused its discretion in denying the Rule 4(a)(6) motion; and (2)(a) in
a case where a habeas petition was denied on the merits, that jurists of reason
would find the district court's assessment of the constitutional claims
debatable or wrong or (b) in a case where a habeas petition was denied on
procedural grounds without reaching the underlying constitutional claims,
that jurists of reason would find it debatable whether the petition states a
valid claim of the denial of a constitutional right and that jurists of reason
would find it debatable whether the district court was correct in its
procedural ruling[.]

Applying its holding in this case, the court denied a COA and dismissed petitioner’s appeal.
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121) Khaimov v. Crist, 297 F.3d 783, 785 (8th Cir. 2002).  In this Minnesota habeas case, the
Eighth Circuit held that the certificate of appealability issued by a panel of the court of
appeals “was improvidently granted” and went on to “revoke the certificate.”  The court
acknowledged that “there is no circuit precedent regarding whether we can effectively
‘unring’ this bell and revoke the certificate of appealability,” but explained that, “ in the past,
we have expanded or enlarged the certificate of appealability . . . [and] [w]e think the
analogous action of circumscribing, and even revoking, a certificate, especially one we have
issued, is therefore well within our authority.”   The court’s rationale for revoking the COA
in this case was that, although the procedural default issue on which petitioner’s case was
rejected by the district court was debatable, the underlying constitutional claims contained in
his petition – that his Sixth Amendment right to counsel was violated because he was
represented by a public defender paid by the state, and that the state of Minnesota was
somehow affiliated with the Russian Mafia – had “no merit.”

122) Valerio v. Crawford, 306 F.3d 742 (9th Cir. 2002) (en banc), cert. denied sub nom.
McDaniel v. Valerio, 538 U.S. 994 (2003).  The Ninth Circuit examined the question whether
petitioner’s limited COA could be expanded, notwithstanding his failure to comply with Ninth
Circuit Rule 22-1, which requires, among other things, that petitioners seeking to expand a
COA file a written motion within 35 days of a district court’s order denying a COA on the
claims in question.  The issue arose in this case because Rule 22-1 took effect two and a half
months after the district court’s order, thus making it impossible for petitioner to comply with
the 35 day requirement.  More specifically, “when [petitioner] filed his notice of appeal and
when the district court partially granted and partially denied his request for a COA, the clearly
stated, then-effective law of this circuit was that it was sufficient for a habeas petitioner to
brief to the court of appeals the issues for which he sought an expanded COA.”  306 F.3d at
764-765.  After discussing the retroactivity issues raised by application of Rule 22-1 to
litigants like petitioner, the court expressly overruled its decision in United States v. Zuno-
Arce, 209 F.3d 1095) (9th Cir. 2000), amended by 245 F.3d 1108 (9th Cir. 2001), and held
as follows:

Circuit Rule 22-1 does not apply, either directly or by analogy, to habeas
appeals in which an expanded COA is sought in the court of appeals, and in
which the district court’s order denying a COA was entered before the
effective date of the Rule. For such cases, we hold that the procedure we
[previously] approved . . ., [under] which briefing of the uncertified issue or
issues in the court of appeals is treated as a request for an expanded COA, is
available to a petitioner. In the case before us, we specifically hold that
[petitioner]’s briefing of issues as to which the district court denied a COA
is a procedurally proper request to this court for an expanded COA.

306 F.3d at 766.
The court next assessed whether the COA in this case should be broadened to include

two groups of claims rejected by the district court.  The first group was made up of three
claims presented for the first time in petitioner’s second-in-time petition, which had been filed
following an earlier return to state court for exhaustion.  Relying on the Ninth Circuit’s then-
binding decision in Farmer v. McDaniel, 98 F.3d 1548 (9th Cir. 1996), the district court
dismissed those claims as an abuse of the writ.  Because the Supreme Court subsequently
reversed Farmer and repudiated the theory under which they were dismissed in Slack v.
McDaniel, and because the claims “facially allege violations of constitutional rights,” the
court granted a COA with respect to each claim. 306 F.3d at 768.  The court also granted a
COA as to the second group of claims, which the district court had erroneously found to be
procedurally defaulted, and which, in the Ninth Circuit’s view, facially alleged the denial of
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a constitutional right.                                 

123) Pratt v. Greiner, 306 F.3d 1190 (2nd Cir. 2002).  The Second Circuit rejected the state’s
request that the district court’s denial of relief on the merits be affirmed, explaining that,
under Rudenko v. Costello, 286 F.3d 51 (2nd Cir. 2002), which was decided after the district
court’s decision in this case, the district court’s order does not contain findings sufficient to
facilitate appellate review.  The court therefore vacated the district court’s judgment and
remanded for further proceedings.

124) Marshall v. Hendricks, 307 F.3d 36, 80 (3rd Cir. 2002), cert. denied, 538 U.S. 911 (2003).
In this New Jersey capital case, the Third Circuit held that it lacked jurisdiction to consider
a claim concerning the allegedly unlawful search of petitioner’s mail, because the claim relied
upon a statute, rather than federal constitutional law.  In support of this conclusion, the court
relied upon Slack v. McDaniel’s reading of §2253(c), which “states explicitly that ‘a COA
may not issue unless “the applicant has made a substantial showing of the denial of a
constitutional right.”’”  The court acknowledged that the Seventh Circuit “has extended
Slack” to include statutory issues, but found itself unwilling to follow that course since doing
so would require “deviat[ion] from Congress’s express terms.”

125) Rhagi v. Artuz, 309 F.3d 103, 105-106 (2nd Cir. 2002) (per curiam), cert. denied sub nom.
Rhagi v. Greiner, 538 U.S. 950 (2003).  The Second Circuit declined to consider petitioner’s
appeal from the denial of habeas relief, finding that “no COA has been granted that would
permit appellate review . . .”  The court went on to explain that “[a]lthough [the district judge]
granted a COA with respect to the merits of petitioner’s self-incrimination claim, he did not
issue a COA with respect to his conclusion that petitioner’s claim was procedurally barred
and, therefore, the COA issued by the District Court was incomplete.”  After construing
petitioner’s Notice of Appeal as a request for a COA on the procedural default issue and
finding that petitioner was not entitled to a COA, the court dismissed the appeal.

126) Jorss v. Gomez, 311 F.3d 1189, 1192 (9th Cir. 2002).  The Ninth Circuit withdrew its
September 4, 2001, opinion in this non-capital California case, and entered a new opinion. 
In the new opinion, a majority of the panel held that although the COA in this case certified
only the question of “whether equitable tolling applied,” the Ninth Circuit could nevertheless
consider sua sponte whether the underlying petition was in fact timely based on statutory
tolling.  he majority explained that, “a determination of timeliness under the provisions of the
statute is a necessary predicate to, and encompassed within, the issue of whether equitable
tolling should be applied. As such, consideration of whether Jorss’s petition was timely under
the statute is appropriate in this case because it falls within the scope of the issue specified
in his COA.”  The majority then went on to hold that the petition in this case had been timely,
and reversed the district court’s dismissal.

Judge Wallace “reluctantly concur[red] with the majority that [the] petition was
equitably tolled and thus not time-barred,” but disagreed with the majority’s decision to reach
the question of statutory tolling in light of the express scope of the COA. 

127) Grotto v. Herbert, 316 F.3d 198, 209 (2nd Cir. 2003).  After concluding that the district court
erred in granting relief on one of petitioner’s claims, the Second Circuit refused to address the
alternative grounds on which petitioner sought to sustain the grant of relief because he had
not obtained a COA as to those issues.  Specifically, the court held that “a habeas petitioner
to whom the writ has been granted on one or more grounds may not assert, in opposition to
an appeal by the state, any ground that the district court has not adopted unless the petitioner
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obtains a certificate of appealability permitting him to argue that ground.”

128) Miranda v. Bennett, 322 F.3d 171, 173 (2nd Cir. 2003). After concluding that this case
should be remanded  “for a specification of the ground or grounds on which [two of
petitioner’s] claims . . . were rejected,” the Second Circuit held the request for a COA on two
claims in abeyance pending clarification by the district court.  See also Gandarilla v. Artuz,
322 F.3d 182 (2nd Cir. 2003) (holding COA application in abeyance and remanding to
district court reasons similar to those set forth Miranda, supra).

129) Swisher v. True, 325 F.3d 225, 229 (4th Cir. 2003), cert. denied, 539 U.S. 971 (2003).  In
the course of denying a COA and  dismissing the appeal in this Virginia capital case, the
Fourth Circuit observed as follows:

The current posture of this appeal, in which we are called on to determine
whether to issue a COA as to issues which have been fully briefed and
argued before the panel, is . . . out of step with the procedural treatment that
the Supreme Court has indicated is appropriate for COA applications under
§2253(c).  Unable to rectify that circumstance, we proceed nevertheless to
address Swisher’s request for a COA under the standard enunciated by the
Supreme Court in Slack and Miller- El.

130) Perez v. Cockrell, 2003 WL 21704420 (5th Cir. July 23, 2003) (unpublished), cert. denied
sub nom. Perez v. Dretke, 540 U.S. 1221 (2004).  Without mentioning the discussion of this
point in Miller-El v. Cockrell, 537 U.S. 322 (2003), the Fifth Circuit described its COA
analysis in this Texas capital case as follows:  “Our review of whether Perez has made a
‘substantial showing of the denial of a constitutional right’ is also subject to the applicable
AEDPA standards of review.  Moore v. Johnson, 225 F.3d 495, 501 (5th Cir.2000), cert.
denied, 532 U.S. 949 (2001).” 

131) Bigby v. Cockrell, 402 F.3d 551, 557 (5th Cir. 2005).  The Fifth Circuit observed as follows
with regard to its analysis of whether petitioner would be entitled to a certificate of
appealability on any of his claims:  “When determining if a petitioner is entitled to a COA,
we must apply the ‘deference scheme laid out in 28 U.S.C. § 2254(d).’” (citing Moore v.
Johnson, 225 F.3d 495, 501 (5th Cir. 2000)).

132) Frazier v. Huffman, 343 F.3d 780, 788 (6th Cir. 2003), cert. denied, 541 U.S. 1095 (2004). 
Before reaching the merits and granting relief in this Ohio capital case, a majority of the Sixth
Circuit panel noted the district judge’s policy of granting blanket certificates of appealability
in all capital cases and declared it “contrary to our decision in Porterfield v. Bell, 258 F.3d
484 (6th Cir. 2001).”  The court went on to “excuse the procedural error of the district court”
in this case, but took the opportunity to reiterate that COAs should only be issued pursuant
to the requirements of §2253(c)(2) and (3).

133) Reid v. True, 349 F.3d 788, 795-796 (4th Cir. 2003) (op. on reh’g), cert. denied, 540 U.S.
1097 (2003). Before affirming the district court’s denial of relief in this Virginia capital case,
the Fourth Circuit took the opportunity to discuss new Local Rule 22(a), adopted in light of
Miller-El v. Cockrell, 537 U.S. 322 (2003), for handling certificate of appealability issues. 
The court described the rule’s operation as follows:

Local Rule 22(a) divides appeals in collateral review cases into three
categories. The first category includes all cases in which the appellant
expressly requests a COA – or expansion of a COA, if the district court has
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already certified some issues for review – before this court enters its briefing
order. In such cases, the court will review the request and (a) grant a COA
and direct the parties to file briefs addressing the issues certified for review
or (b) deny a COA and either dismiss the appeal – if the district court did not
grant a COA – or direct the parties to file briefs regarding the issues certified
by the district court (if the district court granted a COA). [footnote omitted]
See 4th Cir. R. 22(a)(1)(A), (2)(A).

The second category consists of cases in which the district court did
not issue a COA and the appellant has not explicitly requested one from this
court. In such cases, the notice of appeal will be treated as a request for a
COA. See Fed. R.App. P. 22(b)(2). To guide its inquiry into whether to grant
a COA, the court will enter a preliminary briefing order directing the
appellant to file a brief addressing the merits of the claims the appellant
wishes to raise. The court will then review that brief and determine whether
to grant a COA as to any of the issues raised in the brief. Upon determining
that the appellant has made the showing required by § 2253(c) as to any
issue, the court will grant a COA as to that issue and enter a final briefing
order directing the parties to complete the briefing process. If the appellant
fails to make the required showing, the court will deny a COA and dismiss
the appeal. See 4th Cir. R. 22(a)(1)(B).

The third category created by the new rule includes cases in which
the district court granted a COA as to some issues and, as of the time for
entering a briefing order, the appellant has not requested that the COA be
expanded by this court. In such cases, the court will enter a standard briefing
order directing the parties to brief the issues certified for review by the
district court. The appellant may raise additional claims in his opening brief,
but the court will not consider them unless the appellant files a separate
statement noting that the brief contains claims beyond the scope of the COA
issued by the district court. The statement need not be elaborate or contain
any reasoning; its sole purpose is to notify this court of the appellant's desire
to expand the COA. Upon receipt of such a statement, the court will stay
further briefing and decide whether to expand the COA. Once the court
makes its decision, it will lift the stay and allow the parties to complete the
briefing process (as to all issues certified for review by either this court or
the district court). See 4th Cir. R. 22(a)(2)(B).

Regardless of the category into which a case falls, matters
concerning the grant or expansion of a COA will be referred to a three-judge
panel. See 4th Cir. R. 22(a)(3). The panel will review the request to
determine whether the appellant has made the showing required by § 2253(c)
but will not consider the ultimate question of whether the claim has merit. If
any member of the panel determines that the appellant has made the requisite
showing as to any issue, the court will grant a COA as to that issue. See id.

Finally, the rule authorizes the court to request additional materials
from any party. See 4th Cir. R. 22(a)(4). The rule is silent on the question of
whether the court may accept unsolicited materials; [footnote omitted] in
light of this silence, we conclude that the rule neither expands nor impairs the
discretion that the panel would otherwise possess.

134) Medberry v. Crosby, 351 F.3d 1049, 1062 (11th Cir. 2003), cert. denied, 541 U.S. 1032
(2004).  In this challenge to the results of prison disciplinary proceedings, the Eleventh Circuit
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examined whether petitioner’s case was properly characterized as arising under §2241, §2254
or both, and whether petitioner was required to obtain a COA in order to secure appellate
review of the district court’s denial of relief.  After reviewing the history of the writ of habeas
corpus, the court concluded that petitioner’s challenge arose under both §2241, which governs
all requests for habeas relief, and §2254, which governs the subset of §2241 cases brought by
prisoners in custody pursuant to the judgment of a state court.  The court summarized its
conclusions as follows:

[A] state prisoner seeking post-conviction relief from a federal court has but
one remedy: an application for a writ of habeas corpus. All such applications
for writs of habeas corpus are governed by §2241, which generally authorizes
federal courts to grant the writ – to both federal and state prisoners. Most
state prisoners’ applications for writs of habeas corpus are subject also to the
additional restrictions of §2254. That is, if a state prisoner is “in custody
pursuant to the judgment of a State court,” his petition is subject to §2254.
If, however, a prisoner is in prison pursuant to something other than a
judgment of a state court, e.g., a pre-trial bond order, then his petition is not
subject to § 2254.

From there, the court went on to conclude that because petitioner was in custody pursuant to
the judgment of a state court at the time of the prison disciplinary proceedings he sought to
challenge, his challenge to those proceedings was subject to §2253(c)’s COA requirement. 

135) Larry v. Dretke, 361 F.3d 890, 896 (5th Cir. 2004), cert. denied, 543 U.S. 893 (2004).  The
Fifth Circuit noted that petitioner “was inadvertently not granted a COA as to the issue” of
his request for equitable tolling “due to a clerical error,” but went on to “consider the merits”
and deny petitioner’s request.

136) Phelps v. Alameda, 366 F.3d 722, 728-729 (9th Cir. 2004).  After noting the existence of
circuit splits on whether a court of appeals is required to examine an allegedly defective COA
when a challenge is raised, and on whether it would have the power to do so, the Ninth Circuit
held that “although a merits panel generally need not examine the propriety of a COA, it
nevertheless retains the power to do so.”  Exercising that power in this case, the court went
on to vacate the COA as improvidently granted.  The court explained that even if it were to
resolve the lone certified question – whether the district court erred in treating his Rule 60(b)
motion as a successive petition – in petitioner’s favor, the outcome of the proceedings below
would remain unchanged because the COA did not reach the district court’s alternate reason
for denying the Rule 60(b) motion. 

137) Gonzalez v. Crosby, 366 F.3d 1253, 1266-1267 (11th Cir. 2004) (en banc), aff’d on other
grounds, Gonzalez v. Crosby, 545 U.S. 524 (2005).  The en banc Eleventh Circuit held that
“the certificate of appealability requirement applies not only to all final judgments denying
§2254 or §2255 relief, but also to all final judgments denying Rule 60(b) relief from those
earlier final judgments.”

138) Reid v. Angelone, 369 F.3d 363 (4th Cir. 2004), cert. denied sub nom. Reid v. Johnson, 547
U.S. 1076 (2006).  The Fourth Circuit examined whether §2253(c)(1)(A), which provides, in
relevant part, that an appeal may be taken from “the final order in a habeas corpus proceeding
in which the detention complained of arises out of process issued by a state court” only if
authorized by a COA, requires a petitioner to obtain a COA to appeal the denial of a Rule
60(b) motion.  The Fourth Circuit first determined that “in every habeas proceeding there is
only one order subject to the requirements of §2253(c)).” 369 F.3d at 367.  Next, the court
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determined that “a proceeding involving a Rule 60(b) motion is necessarily separate from the
proceeding giving rise to the underlying judgment.”  369 F.3d at 369.  The court held that
“litigation relating to a Rule 60(b) motion in a habeas action constitutes a ‘habeas corpus
proceeding’ and that the order denying Rule 60(b) relief is ‘the final order’ in such a
proceeding” because the Rule 60(b) is not entirely independent of the underlying proceeding. 
369 F.3d at 369.  Therefore, a habeas petitioner must obtain a COA in order to appeal the
denial of a Rule 60(b) motion.

139) White v. Lambert, 370 F.3d 1002 (9th Cir. 2004), cert. denied sub nom. White v. Morgan,
543 U.S. 991 (2004).  After holding that petitioner was required to pursue his challenge to a
prison transfer under §2254, rather than §2241, the court nevertheless held that §2253(c)’s
COA requirement did not apply to petitioner because petitioner’s challenge was not to the fact
of his detention arising out of a state court process, but to a transfer that arose out of the
decision by an administrative body.   

140) Thomas v. Crosby, 371 F.3d 782, 784-785 (11th Cir. 2004), cert. denied, 543 U.S. 1063
(2005).  Denying petitioner relief from his non-capital state murder conviction, the Eleventh
Circuit held it had jurisdiction over the appeal where the court issued a COA on one issue,
then sua sponte vacated the first COA and issued a new one on a different issue.  The court
held that the first COA gave it jurisdiction over the appeal and that “[i]t is of no consequence
that [the court] subsequently asked the parties to proceed on a different issue[, and e]ven
assuming [the court] did err by sua sponte issuing a second COA, any such error was not
jurisdictional.” 

141) Santiago-Salgado v. Garcia, 384 F.3d 769 (9th Cir. 2004), cert. denied, 544 U.S. 931
(2005).  The Ninth Circuit rejected petitioner’s contention that, pursuant to Hohn v. United
States, 524 U.S. 236 (1998), an application for a COA must be referred to a three-judge panel,
and held instead that its practice of submitting COA requests to two-judge panels is consistent
with §2253(c). 

142) Rios v. Garcia, 390 F.3d 1082 (9th Cir. 2004), cert. denied, 546 U.S. 827 (2005).  After
determining that the district court’s grant of relief on one of petitioner’s claims should be
overturned, the Ninth Circuit rejected petitioner’s contention that, even though he had been
denied a COA on his other claims, the court of appeals could nevertheless affirm the district
court’s judgment because petitioner was entitled to relief on one of those claims.  Relying
expressly on Grotto v. Herbert, 316 F.3d 198 (2nd Cir. 2003), the Ninth Circuit joined the
Second and Eighth Circuits in holding that “a successful habeas petitioner may address on
appeal only those claims for which a certificate of appealability is granted.”  398 F.3d at 1088.

143) Jones v. Braxton, 392 F.3d 683 (4th Cir. 2004).  In this non-capital Virginia murder case,
the Fourth Circuit held as follows with regard to the appealability of a district court’s order
dismissing a §2254 petition as second or successive:

[A]n order dismissing a habeas petition without prejudice on the grounds that
it is an unauthorized successive petition constitutes “the final order in a
habeas proceeding” within the meaning of 28 U.S.C. §2253(c)(1)(A), and
thus that the certificate of appealability requirement of that section applies
to any appeal from such an order.

392 F.3d at 688.  The court further concluded that, in this case, petitioner was not entitled to
a COA. Finally, the court rejected petitioner’s requests that his notice of appeal be treated as
an application for leave to file a second or successive petition, and that the court of appeals
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adopt a blanket policy mandating that district courts transfer all unauthorized second or
successive petitions to the court of appeals.  See 392 F.3d at 690.  

144) United States v. Kwan, 407 F.3d 1005 (9th Cir. 2005).  The Ninth Circuit joined the Third
Circuit (see United States v. Baptiste, 223 F.3d 188, 189 n.1 (3rd Cir. 2000)) in holding that
§2253(c)’s COA requirement does not apply to petitioners seeking a writ of error coram
nobis.

145) Love v. McCray, 413 F.3d 192, 195 (2nd Cir. 2005).  The Second Circuit rejected the state’s
contention that petitioner waived his ability to pursue an ineffective assistance of counsel
claim litigated before the district court by failing to include it in his earlier, successful
application for a COA on a related Brady v. Maryland claim.  The court explained: “We
decline to extend Beatty’s holding to a situation where, as here, we have granted a COA, and
a subsequent brief filed by the petitioner raises an additional claim that was presented to the
district court. . . . On this appeal, we are not called upon to search the record for an appealable
claim without knowing whether the petitioner wishes to appeal on that basis or not; thus the
chief concern underlying Beatty’s holding is absent.” (citing Beatty v. United States, 293 F.3d
627, 632 (2d Cir.2002)). 

146) Lawrence v. Florida, 421 F.3d 1221, 1225 (11th Cir. 2005), aff’d, 549 U.S. 327 (2006). 
Affirming the dismissal of petitioner’s §2254 petition as untimely in this Florida capital case,
the Eleventh Circuit observed that it was “puzzled” by the district court’s grant of a COA on
the issue, and went on to state that the “district court should not have issued a COA on the
statute of limitations issue because binding circuit precedent clearly disposed of the issue.”

147) Davis v. Roberts, 425 F.3d 830, 834 (10th Cir. 2005). The Tenth Circuit upheld the district
court’s rejection of petitioner’s §2254/§2241/§1651 petition seeking coram nobis relief from
an expired state court sentence used to enhance a current state court sentence.  With regard
to the §2241 portion  of the petition, the court adhered to its past determination that a COA
is required before an appeal can be considered, and went on to hold that “when there is a
‘plain procedural bar’ that the district court did not invoke,” an appellate court may
nevertheless recognize and rely upon that bar in denying a COA. Finding that such a bar
existed in this case in the form of petitioner’s failure to satisfy the “in custody” requirement
with regard to his expired sentence, the court denied a COA on that portion of the petition. 
After further concluding that the §2254 portion of the petition failed under Lackawanna
County District Attorney v. Coss, 532 U.S. 394 (2001), the court declined to issue a COA on
that portion as well.

148) Bradley v. Birkett, 2005 WL 2660427 (6th Cir. Oct. 18, 2005) (unpublished).  After merits
briefing had been completed, the Sixth Circuit vacated the district court’s order granting a
COA on all twelve issues petitioner had sought to appeal and remanded with instructions that
the district court “make an individualized assessment as to each of Bradley’s claims according
to the standard set forth in 28 U.S.C. §2253(c), Slack [v. McDaniel], and Miller-El [v.
Cockrell].” 2005 WL 2660427 at *1. The court explained that the district court’s order
showed that it had based its COA decision “not on an analysis of whether Bradley had made
his required substantial showing of the denial of a constitutional right as to each of his various
claims, but rather on the [district] court’s sense of its own fallibility, and its belief that ‘its
decision should [not] be insulated from further review.’” 2005 WL 2660427 at *2.  The Sixth
Circuit went on to acknowledge that the post-briefing timing of its remand gave rise to
“significant considerations of judicial economy,” but went ahead with that course, explaining,
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in part, that “we have found it necessary on a number of occasions to point out that this
district court had improperly granted a COA.” 2005 WL 2660427 at *4.

149) Hanson v. Mahoney, 433 F.3d 1107 (9th Cir.), cert. denied, 547 U.S. 1180 (2006).  Before
affirming the denial of relief in this Montana sexual assault case, the Ninth Circuit rejected
petitioner’s contention that only Article III judges, and not federal magistrate judges, possess
the authority to rule on a request for a COA.  After reviewing the Federal Magistrates Act, 28
U.S.C. §2253, and F.R.A.P. 22, the court held that where the parties consent to a magistrate’s
adjudication of post-judgment proceedings, the magistrate is authorized to resolve a COA
request.

150) Jackson v. Dretke, 2006 WL 1308063 at *10 (5th Cir. May 11, 2006) (unpublished), cert.
denied, 549 U.S. 1016 (2006).  In the course of affirming the district court’s denial of relief
in part, and denying a COA on several claims, in the Texas capital case, the Fifth Circuit
noted that “[a] COA is not required to appeal the denial of funds for expert assistance.” (citing
Hill v. Johnson, 210 F.3d 481, 487 n.3 (5th Cir. 2000)). 

151) United States v. Taylor, 454 F.3d 1075, 1079 (10th Cir. 2006). Before dismissing the appeal
in this §2255 case, the Tenth Circuit denied petitioner’s request for a COA on his Speedy
Trial Act claim, holding that in light of §2253(c)(2)’s requirement of “‘a substantial showing
of the denial of a constitutional right,’” “a COA cannot issue when the habeas petitioner has
shown the denial of only a statutory right.” (emphasis by the court).  The court went on to add
that, “[i]n other words, no matter how clearly the §2255 movant can show that the district
court erred in denying a statutory claim in his habeas petition, he is not entitled to a COA to
have his claim heard on appeal.”

152) Prieto v. Quarterman, 456 F.3d 511, 517 (5th Cir. 2006). Before reaching the question
whether the district court abused its discretion in raising a procedural default defense sua
sponte in this Texas capital case, the Fifth Circuit paused to reject the state’s argument that
petitioner had waived his challenge to the district court’s action by failing to argue it in his
opening brief on appeal.  First, the court determined that it would be impossible to address
“the substance of the district court’s procedural default ruling”– which petitioner had fully
addressed in his opening brief – “without, at the same time, considering whether it was
properly raised in the first place.”  Second, the court added that “even if Prieto’s initial brief
did not raise the procedural default issue in its entirety, we would still consider his argument
. . . because we have been loathe to default a petitioner for a failure to brief when the terms
of a COA are arguably misleading,” as they were here. 

153) Reyes v. Quarterman, 2006 WL 2474268 at *6 n.2 (5th Cir. Aug. 28, 2006) (per curiam),
cert. denied, 549 U.S. 1307 (2007). In the course of denying a COA in this Texas capital case,
the Fifth Circuit remarked as follows about the appealability of a district court’s refusal to
hold an evidentiary hearing:  “[A] COA is not required to review whether the district court
erred by not granting Reyes an evidentiary hearing because that decision was neither made
by a state court nor does it seem to otherwise fall within the underlying deference framework
required by AEDPA.” 

154) Turner v. Quarterman, 481 F.3d 292, 296 (5th Cir.), cert. denied, 551 U.S. 1193 (2007). 
In the course of denying a COA in this Texas capital case, the Fifth Circuit described its
inquiry under §2253(c) as follows:

Our role is to determine not whether Turner is entitled to relief, but whether
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the district court’s conclusion that the state court adjudication was not
contrary to or an unreasonable application of clearly established federal law
is one about which jurists of reason could disagree or as to which jurists
could conclude that the issues presented are adequate to deserve
encouragement to proceed further.

155) Berry v. Epps, 2007 WL 1202748 at *4 (5th Cir. April 24, 2007) (per curiam)
(unpublished), cert. denied, 552 U.S. 918 (2007).  In the course of denying a COA in this
Mississippi capital case, the Fifth Circuit noted that petitioner’s COA application was barely
adequate to warrant consideration:

At best, Berry’s COA request is extremely cryptic and conclusory. Moreover,
for each of the underlying five claims, he cites no authority for why he is
entitled to a COA. Instead, at the start of his ten-page request, he simply cites
general authority for when a COA should issue. In short, it is quite
questionable that the request can be considered. Nevertheless, we will
consider his request. Berry’s counsel are cautioned that, in the future, such
inadequate briefing may result in a COA request's not being considered.

(internal citations omitted).

156) Haygood v. Quarterman, 2007 WL 1725525 at *2 (5th Cir. June 14, 2007) (per curiam)
(unpublished).  The Fifth Circuit dismissed the state’s appeal of the magistrate’s original
judgment conditionally granting relief in this non-capital Texas murder case, but addressed
the state’s appeal of the denial of its Rule 59(e) motion, vacated the magistrate’s ruling, and
remanding for further proceedings.  The initial appeal was dismissed because the underlying
notice of appeal was untimely.  While that notice was filed within 30 days of the denial of the
state’s Rule 59(e) motion, that motion was itself filed late pursuant to an order enlarging the
time for filing that the magistrate “lacked the power” to enter.  “Because the Rule 59(e)
motion was not timely filed, it did not extend the time in which to file the notice of appeal”
as to the underlying judgment.

157) Crawford v. Hooks, 2007 WL 2122002 (11th Cir. July 25, 2007) (per curiam)
(unpublished), cert. denied, 555 U.S. 829 (2008).  Relying on Davis v. Secretary for Dept.
of Corrections, 341 F.3d 1310 (11th Cir. 2003), and Purvis v. Crosby, 451 F.3d 734 (11th Cir.
2006), the Eleventh Circuit distinguished between a claim that trial counsel was ineffective
for failing to object to a particular error and failing to properly preserve that error for appeal. 
Because the COA issued in this Alabama robbery and assault case authorized review only of
a failure-to-object claim, the court refused to consider either petitioner’s failure-to-preserve
claim or his claim raising the substantive error that trial counsel failed to preserve.  The court
explained:

[I]n his briefs to this Court, Crawford admits that counsel objected to his
clothing in the state trial court, and instead asserts that counsel was
ineffective for failing to preserve the issue for appeal, explicitly relying on
Davis and its failure-to-preserve language. However, the COA only asks
whether Crawford’s counsel was ineffective for failing to object to
Crawford’s appearance. It does not ask whether Crawford’s counsel was
ineffective for failing to preserve the prison clothing issue for appeal. In light
of Davis and Purvis, which establish that Crawford’s failure-to-preserve
claim differs from the failure-to-object claim, the COA does not include the
failure-to-preserve claim. Thus, we conclude that Crawford’s
failure-to-preserve claim falls outside the scope of the COA.
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158) Hodges v. Attorney General, State of Florida, 506 F.3d 1337, 1340-41 (11th Cir. 2007),
cert. denied sub nom. Hodges v. McNeil, 555 U.S. 855 (2008).  Before addressing and
affirming the denial of relief on the two issues for which a COA had been granted in this
Florida capital case, the Eleventh Circuit criticized petitioner for briefing a third issue for
which a COA had specifically been denied.  Petitioner took the position that the order, issued
by a single judge, denying a COA on the claim was not binding under Eleventh Circuit Rule
27-1(g).  The court characterized this position as “a bold one,” and observed that accepting
it “would eviscerate the requirement in §2253(c) that a COA specify the issues that will be
considered at the merits stage of the appeal.”  After further noting that petitioner’s COA status
in this case had not been confusing or unsettled at the time his merits brief was prepared, and
that petitioner “simply chose to flout the clear COA order,” the court struck the portions of
his brief addressing the uncertified ground.   

159) Canales v. Quarterman, 507 F.3d 884, 887-88 (5th Cir. 2007) (per curiam).  After noting
that its “unpublished opinions are in conflict with respect to whether Dunn [v. Cockrell, 302
F.3d 491 (5th Cir. 2002),] should be interpreted  ... to mean that a COA is never required to
appeal the denial of a Rule 60(b) motion in a habeas case,” the Fifth Circuit concluded that
it should not.  Instead, the court held that “Dunn’s conclusion that a COA is not required to
appeal the denial of a Rule 60(b) motion applies only when the purpose of the motion is [–
as it was in Dunn –] to reinstate appellate jurisdiction over the original denial of habeas
relief.” 

160) Hess v. Board of Parole and Post-Prison Supervision, 514 F.3d 909, 912 (9th Cir.), cert.
denied, 554 U.S. 924 (2008).  Before affirming the denial of relief, the Ninth Circuit noted
that, “[b]ecause Hess is challenging an administrative decision to postpone his parole and not
his underlying state court conviction, he did not need to obtain a certificate of appealability
under 28 U.S.C. §2253(c)(1)(A).” 

161) Sanders v. Norris, 529 F.3d 787, 788 (8th Cir. 2008).  Citing Morris v. Dormire, 217 F.3d
556, 558 (8th Cir. 2000), the Eighth Circuit noted that petitioner “does not need a certificate
of appealability to challenge the district court’s denial of his motion for appointment of
counsel.” 

162) Wilson v. United States, 2008 WL 2812445 at *5 (6th Cir. July 22, 2008) (unpublished). 
The Sixth Circuit panel dismissed this appeal of the denial of a Rule 60(b) motion in a §2255
case for lack of jurisdiction on the ground that petitioner failed to request a COA from the
district court, and could not, pursuant to Kincade v. Sparkman, 117 F.3d 949 (6th Cir. 1997),
seek one from the court of appeals in the first instance.  In the main opinion, Judge Clay
expressed skepticism at the compatibility with §2253(c) and Fed. R. App. P. 22 of the
Kincade rule and Lozada v. United States, 107 F.3d 1011 (2nd Cir. 1997), with which Kincade
agreed.  Before acknowledging that the panel could not overrule the prior decision of another
panel, Judge Clay made clear that, “[w]ere the jurisdictional issue presented in this appeal one
of first impression before the Court, we would hold that a single circuit judge has authority
to issue a certificate of appealability in the first instance.”  Judge Clay added that “[n]either
the plain language of §2253(c)(1) nor that of Rule 22 reduces a circuit judge’s authority to
issue certificates of appealability to the mere authority to review decisions of the district court
regarding whether a certificate of appealability should issue.”

Judge Merritt concurred, agreeing with Judge Clay’s “skepticism of the Kincade and
Lozada cases.  Judge Gilman concurred in the judgment, observing that “the Lozada reasoning
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strikes me as persuasive, though I would keep an open mind if and when I were ever properly
presented with the question at issue.”

163) United States v. Harper, 545 F.3d 1230, 1233 (10th Cir. 2008).  The Tenth Circuit joined
the Fourth, Fifth and Seventh Circuits in holding that a “district court’s dismissal of an
unauthorized [second or successive] §2255 motion is a ‘final order in a proceeding under
section 2255' such that §2253 requires petitioner to obtain a COA before he or she may
appeal.”  The court went on to deny a COA and dismiss the appeal.

164) Wilson v. Belleque, 554 F.3d 816, 825 (9th Cir.), cert. denied, 558 U.S. 834 (2009). The
Ninth Circuit “join[e]d the other circuits in holding that a state prisoner who is proceeding
under § 2241 must obtain a COA under § 2253(c)(1)(A) in order to challenge process issued
by a state court.”  In reaching this conclusion, that court acknowledged two prior decisions
declining to require a COA in § 2241 proceedings challenging administrative decisions, but
distinguished them on the ground that, unlike in this case, “‘the detention complained of’ did
not ‘arise[] out of process issued by a state court.’”

165) Hill v. Dailey, 557 F.3d 437, 439-40 (6th Cir. 2009) (per curiam).  In the course of denying
a certificate of appealability on petitioner’s First Amendment Petition Clause challenge to
application of the statute of limitations, the Sixth Circuit observed that, although petitioner’s
claim was novel, a COA remained unnecessary:

This court has never addressed this particular constitutional argument, and
one might posit that we should grant a certificate whenever that is the case.
Yet to this court’s knowledge no court (or judge) has ever adopted that
across-the-board view, and it makes little sense.  Just as the court has never
addressed a Petition-Clause challenge to the one-year limitations period in
AEDPA, it has never held that AEDPA does not violate countless other
constitutional guarantees, whether it is the Twelfth, the Nineteenth or the
Twenty-Seventh Amendments or some other Amendment. The test for
issuing a certificate of appealability is not whether the argument previously
has been considered but whether reasonable jurists could debate the outcome.
While the lack of precedent on an issue might inform that decision, it does
not control it.

166) Satizabal v. Folino, 2009 WL 792898 (3rd Cir. Mar. 27, 2009) (unpublished).  The Third
Circuit vacated the district court’s order granting a certificate of appealability (COA) on the
question of the timeliness of the petition in this Pennsylvania case and remanded for
reconsideration of whether a COA should issue “in accordance with the dual requirements”
identified in Slack v. McDaniel, 529 U.S. 473 (2000).  The court found the COA issued by the
district court lacking because, while it found the timeliness issue debatable, it failed to
identify which, if any, of petitioner’s underlying claims for relief were themselves debatable. 
The court explained: 

[W]here the district court has dismissed the petition on procedural grounds,
a [COA] may issue only if the petitioner makes both a credible showing that
the procedural ruling was incorrect and a substantive showing that the
underlying habeas corpus petition alleges a deprivation of constitutional
rights. Clearly, obliging a petitioner to demonstrate that the dual
requirements for a certificate of appealability have been met is entirely
appropriate, for unless there is a possibility that an appeal would be
meritorious, it would be an exercise in futility for a court of appeals to
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entertain an appeal from the denial of a writ of habeas corpus merely because
the appeal was timely. ... ¶  Inasmuch as the District Court did not address
the basis on which Satizabal could obtain relief, we could dismiss this motion
for want of jurisdiction on the ground that the certificate of appealability was
invalid. ... We, however, believe that in fairness to Satizabal, we should
remand the case to the District Court for reconsideration .... 

2009 WL 792898 at *3 (internal citation omitted).

167) Smith v. Grams, 565 F.3d 1037, 1042 (7th Cir. 2009).  Before granting relief in this
Wisconsin armed robbery case, the Seventh Circuit considered and rejected the state’s
contention that he had failed to timely file an adequate notice of appeal from the district
court’s denial of relief.  After reviewing Fed. R. App. P. 3(c), the court held that petitioner’s
pro se letter, submitted within five days of the district court’s order, seeking to appeal directly
to the Supreme Court of the United States under Supreme Court Rule 18, was sufficient to
constitute a valid, timely notice of appeal to the Seventh Circuit.  The court noted that
petitioner’s letter “contained both the name of the party taking the appeal and designated the
order being appealed, thus satisfying Rule 3(c)’s first two requirements.” While the letter
specified the wrong appellate court, the Seventh Circuit regarded this as “a non-fatal error,”
explaining as follows:

When a party may appeal only to a certain court, we have recognized the
validity of a notice of appeal that contains no mention whatsoever of the
court to which the case is being taken; we infer that the party intended to
appeal to the only available forum. ... Here, ... Smith had only one available
appellate forum. The fact that he did not understand this constraint, as
evidenced by his erroneous attempt to appeal to the Supreme Court, is of
little consequence.

After further declining the state’s request to examine petitioner’s subjective intent to bypass
the Seventh Circuit, the court emphasized that its focus was on “the purpose of a notice of
appeal, which is to provide fair notice to both the opposing party and the district court.” 
“Smith,” the Seventh Circuit concluded, “unquestionably provided adequate notice in this
case.  That Smith wished to appeal the district court’s order was apparent.”

168) Bennett v. Gaetz, 592 F.3d 786, 790 (7th Cir. 2010).  Before affirming the denial of relief
in this Illinois possession of a stolen vehicle case, the Seventh Circuit held that petitioner’s
pro se “motion, titled ‘Motion to Reconsider or in the Alternative Motion for Leave to File
Notice of Appeal and Request for Leave to Appeal in Forma Paurperis,’ qualified as a timely
notice of appeal.”  The court explained that “[t]he final page of this motion contained a
separately captioned ‘Notice of Appeal,’ in which Bennett requested the Seventh Circuit to
review the district court’s denial of his habeas petition,” and that “[t]his request satisfied the
requirements of a valid notice of appeal ....” 

169) Thompson v. Frank, 599 F.3d 1088 (9th Cir. 2010) (per curiam).  The Ninth Circuit
dismissed the State of Hawaii’s appeal of the district court’s order staying petitioner’s §2254
petition pending exhaustion for lack of jurisdiction.  After setting out the three requirements
of “the collateral order rule’s exacting standard,” the court held that “[i]n this case, the third
requirement is not satisfied.”  599 F.3d at 1090.  The court explained that “[a] district court
order staying proceedings to allow a state habeas petition to exhaust claims in state court is
reviewable on appeal after final judgment,” and that “any error that the district court made in
determining whether certain claims had been exhausted can be remedied fully on appeal from
the final judgment.” Id. The court went on to conclude that it lacked jurisdiction and
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dismissed the state’s appeal.

170) Hayward v. Marshall, 603 F.3d 546, 554-55 (9th Cir. 2010) (en banc).  In this § 2254 case
involving a challenge to California’s refusal to grant petitioner parole, the Ninth Circuit
“overrule[d] those portions of White [v. Lambert, 370 F.3d 1002 (9th Cir. 2004),] and Rosas
[v. Nielson, 428 F.3d 1229 (9th Cir. 2005),] which relieve a prisoner from obtaining a
certificate of appealability from administrative decisions such as denial of parole and prison
transfer.”  “A certificate of appealability,” the court held, “is necessary to confer jurisdiction
on this court in an appeal from a district court’s denial of habeas relief in a § 2254 case,
regardless of whether the state decision to deny release from confinement is administrative
or judicial.”  The court went on to grant a COA on “the issue of whether ‘some evidence’ was
a constitutional sine qua non for the state’s denial of parole,” and then affirmed the denial of
relief.

171) Jones v. Secretary, Department of Corrections, 607 F.3d 1346, 1353-54 (11th Cir.), cert.
denied sub nom. Jones v. McNeil, 562 U.S. 1012 (2010).  After denying a certificate of
appealability (COA) on the four issues briefly addressed in petitioner’s application, the
Eleventh Circuit refused to consider his further, undeveloped assertion of entitlement to a
COA on all of the additional challenges to his Florida conviction and death sentence that he
had raised before the district court.  The court explained that petitioner had “waived the right”
to make such a request by failing to “provide facts, legal arguments, or citations of authority
that explain why he is entitled to a certificate on those other grounds.” The court went on to
add that “[t]he rules and statute that govern writs of habeas corpus and certificates of
appealability, as well as our local rules” – including § 2254(c), FRAP, 27 and Eleventh
Circuit Rule 22-2 – “support our application of the waiver rule in this setting.” 

172) Bell v. Florida Attorney General, 614 F.3d 1230, 1232 (11th Cir. 2010) (per curiam).  The
Eleventh Circuit vacated the COA issued by the district court in this Florida capital case
involving a § 2254 petition dismissed as untimely.  The court explained that “the district court
erred in failing to specify whether jurists of reason would find it debatable that Bell’s petition
states a valid claim of the denial of a constitutional right,” and “Bell made no substantial
showing of the denial of a constitutional right in his notice of appeal, which the district court
construed as a COA.”  The court went on to add that the vacatur of the COA was “without
prejudice to re-application,” but “[i]n considering a re-application for a COA, the district
court must determine what claims, if any, in Bell’s petition ... make a ‘substantial showing of
the denial of a constitutional right,’ in addition to whether reasonable jurists would find it
debatable whether the district court was correct in its procedural ruling on timeliness.”

173) Hernandez v. Thaler, 630 F.3d 420, 425 (5th Cir. 2011) (per curiam). Before denying a
COA in this Texas robbery case, the Fifth Circuit held that petitioner’s designation of the
wrong case number on his pro se notice of appeal did not deprive the court of appeals of
jurisdiction:

Today we adopt the view previously expressed by the Seventh, Ninth,
Eleventh and Federal Circuits that even when an appellant has not moved to
correct his mistake in listing an incorrect docket number, the notice of appeal
is still effective so long as “the intent to appeal from a specific ruling can
fairly be inferred by probing the notice and the other party was not misled or
prejudiced.”  ¶  Here, Hernandez’s notice of appeal clearly states his
intention to appeal the district court’s order of March 30, 2010. The
arguments in Hernandez’s memorandum of law in support of his motion for
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a COA also make it apparent that he is challenging the March 30, 2010 order.
That he listed the wrong cause number on the notice does not make his
intention any less apparent.  In addition, there is no prejudice to the state,
which is not required to file a response to Hernandez’s motion for a COA.
(footnotes omitted). 

174) Jones v. Basinger, 635 F.3d 1030, 1039-40 (7th Cir. 2011).  Before addressing the merits
and granting relief in this Indiana quadruple felony murder case, the Seventh Circuit “pause[d]
briefly to note the district court’s error in denying a certificate of appealability in this case.” 
The court explained:

When a state appellate court is divided on the merits of the constitutional
question, issuance of a certificate of appealability should ordinarily be
routine. A district court could deny a certificate of appealability on the issue
that divided the state court only in the unlikely event that the views of the
dissenting judge(s) are erroneous beyond any reasonable debate.  That
prospect is likely rare enough to call for some explanation in the order
denying the certificate of appealability, an explanation that was lacking here.

175) Kemp v. Ryan, 638 F.3d 1245, 1259 n.9 (9th Cir.), cert. denied, 565 U.S. 1016 (2011).  In
the course of affirming the denial of relief in this Arizona capital case, the Ninth Circuit noted
that petitioner’s challenge to the district court’s denial of discovery on the possible existence
of a jail policy to unlawfully gather information from inmates “was encompassed within the
grant of a [COA] on the question of the admission of Kemp’s statements to two correctional
officers.”

176) Rountree v. Balicki, 640 F.3d 530, 536 (3rd Cir.), cert. denied, 565 U.S. 992 (2011).  Before
affirming the denial of relief in this New Jersey armed robbery case, the Third Circuit rejected
the state’s contention that it lacked jurisdiction because petitioner had not filed a timely notice
of appeal.  Relying Rule 4(a), FRAP, the court explained that petitioner’s filing of a pro se
motion for an extension of time to seek a certificate of appealability twenty-seven days after
the district court entered its order denying relief “‘evidence[d] an intention to appeal,’ which
means it constituted a notice of appeal pursuant to Local Appellate Rule 3.4.” 

177) Cardenas v. Thaler, 651 F.3d 442 (5th Cir. 2011).  Adhering to established circuit precedent,
a majority of the Fifth Circuit panel held that it lacked jurisdiction to consider petitioner’s
appeal of the dismissal of his § 2254 petition as an unauthorized successor because the district
court had failed to rule on his entitlement to a COA in the first instance.  The majority further
emphasized that the rule laid down in past decisions deprived the court of appeals of
jurisdiction, not only to consider an appeal, but to consider “whether to grant or deny a COA.”
651 F.3d at 445.  After considering and rejecting the state’s suggestion that the court utilize
Rule 2, FRAP, to suspend the jurisdictional requirement of Rule 22, the majority remanded
the case “for the limited purpose of considering whether a COA should issue.” Id. at 447.

178) Blackman v. Ercole, 661 F.3d 161, 164 (2nd Cir. 2011) (per curiam).  The Second Circuit
remanded this New York robbery case “for specification of the issue or issues on which the
COA was granted.”  The Second Circuit determined that remand was appropriate after
explaining that the district court had issued a blanket COA simply by making an “X” on the
“Granted” line included on a form provided by clerk’s office personnel.  Observing that
“[a]ppellate courts cannot waste scarce judicial resources by wading through trial records in
an effort to guess which issues a district judge may have deemed worthy of appellate review,”
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the Second Circuit “joined [its] sister circuits that have considered and remanded similarly
deficient COAs for specification of issues certified for appeal.”

179) Mackey v. Hoffman, 682 F.3d 1247 (9th Cir. 2012).  The Ninth Circuit reversed the denial
of petitioner’s Rule 60(b)(6) motion in this California attempted murder case, holding that “a
district court may grant an incarcerated habeas petitioner relief from judgment pursuant to
Federal Rule of Civil Procedure 60(b)(6) if his attorney’s abandonment causes him to fail to
timely file a notice of appeal.”  682 F.3d at 1248.  The issue arose when petitioner’s federal
habeas counsel, who had been retained for earlier phases of the litigation, ceased work on the
case due to non-payment of fees, and subsequently failed to inform petitioner that relief had
been denied in time to permit filing of a timely notice of appeal.  After learning of these
developments, the district court expressed its inclination to vacate and re-enter its judgment
in order to restart the time for notice of appeal, but concluded that it lacked the authority to
do so under circuit law.  The Ninth Circuit disagreed, distinguishing the circuit precedent
cited by the district court, noting the Supreme Court’s decision in Maples v. Thomas, 565 U.S.
266 (2012), and explaining that:

when a federal habeas petitioner has been inexcusably and grossly neglected
by his counsel in a manner amounting to attorney abandonment in every
meaningful sense that has jeopardized the petitioner’s appellate rights, a
district court may grant relief pursuant to Rule 60(b)(6). 

682 F.3d at 1253.  Having determined that the district court did possess the discretion to grant
relief from its prior judgment under appropriate circumstances, the Ninth Circuit concluded
by remanding the case for “a finding as to whether [counsel’s] action and/or inaction
constituted abandonment and, if so, whether to exercise ... discretion to grant the relief sought
by Mackey.”  Id. at 1254.

180) Edwards v. Roper, 688 F.3d 449 (8th Cir. 2012), cert. denied sub nom. Edwards v. Steele,
571 U.S. 831 (2013).  Before affirming the district court’s denial of petitioner’s “motion for
funds to conduct a mental examination” in this Missouri capital case, the Eighth Circuit
observed that the district court’s “order denied ‘a motion to enlarge the authority of appointed
counsel,’ so we may consider it without a certificate of appealability.” 688 F.3d at 462
(quoting Harbison v. Bell, 556 U.S. 180, 183 (2009)). 

181) Toliver v. Pollard, 688 F.3d 853 (7th Cir. 2012).  After .  Before affirming the grant of relief
on petitioner’s ineffective assistance of trial counsel claim in this Wisconsin “first degree
intentional homicide as a party to a crime” case, the Seventh Circuit also considered a
separate Brady v. Maryland claim and affirmed the district court’s denial of relief.  In the
course of that discussion, the Seventh Circuit observed that “[a]lthough [petitioner] has not
filed a cross-appeal, he may proceed because he does not seek to enlarge his judgment.” 688
F.3d at 862 (citing El Paso Natural Gas Co. v. Neztsosie, 526 U.S. 473, 479 (1999)).

182) Herbert v. Dickhaut, 695 F.3d 105 (1st Cir. 2012), cert. denied, 569 U.S. 1021 (2013). 
Before reversing the district court’s determination that the habeas petition in this
Massachusetts armed robbery and murder case was timely, the First Circuit rejected
petitioner’s contention that the state had waived its untimeliness defense by failing to cross-
appeal on that basis after the district court had entered judgment denying relief on the merits. 
Calling the argument “meritless,” the First Circuit explained that, “having succeeded in
obtaining a dismissal of Herbert’s petition on the merits, respondent could not cross-appeal
the district court’s finding that the petition was timely.”  695 F.3d at 109; see also id. (“There
can be no waiver where a party lacked an opportunity to raise an argument.”).

Appeals Issues  1253 -- CTA



183) Perez v. Secretary, Florida Dept. of Corrections, 711 F.3d 1263, 1264 (11th Cir. 2013).  In
this challenge to a Florida prison disciplinary judgment, the Eleventh Circuit held that the
district court’s denial of petitioner’s Rule 59(e) motion seeking alteration of an earlier denial
of his § 2254 petition “constitutes a ‘final order’ in a state habeas proceeding, [such] that a
COA is required before this appeal may proceed.”  The court then remanded the case to allow
the district court to address the availability of a COA in the first instance.

184) Reaves v. Secretary, Florida Dept, of Corrections, 717 F.3d 886 (11th Cir. 2013). After
reversing the grant of guilt-or-innocence phase relief in this Florida capital case, the Eleventh
Circuit determined that it lacked jurisdiction to consider the state’s additional challenge to the
district court’s decision – which had been stayed in light of the grant of relief on a separate
ground – to hold an evidentiary hearing on a penalty phase issue. “In and of itself,” the
Eleventh Circuit observed, “the district court’s grant of an evidentiary hearing on Reaves’
penalty phase ineffective assistance claim does not constitute a final decision on the merits.” 
717 F.3d at 906.  The court went on to explain that the district court’s decision to grant a
hearing did not “fit under [28 U.S.C.] § 1292,”  did not “satisfy the requirements of the
collateral order doctrine,” and did not qualify for “pendent appellate jurisdiction ....” Id.
“Because the district court’s grant of an evidentiary hearing on the penalty phase claim is
interlocutory in nature and no exception to the final judgment rule applies,” the Eleventh
Circuit concluded, “we lack jurisdiction to review that decision.” Id. 

185) Pena-Calleja v. Ring, 720 F.3d 988, 989 (8th Cir. 2013) (per curiam).  Before dismissing
the appeal in this Missouri non-capital case for lack of jurisdiction, the Eighth Circuit joined
the Second, Fifth and Ninth Circuits in holding that “an order denying appointment of counsel
in a habeas proceeding is not immediately appealable.”

186) Hoffler v. Bezio, 726 F.3d 144, 153 (2nd Cir. 2013).  Before affirming the denial of
petitioner’s pre-trial double jeopardy claim, the Second Circuit joined the Third, Fifth, Sixth,
Seventh, Ninth, and Tenth Circuits in holding that “a state prisoner is statutorily required to
procure a COA to appeal from a final order in any habeas proceeding, without regard to
whether that proceeding arose under § 2254, § 2241, or some other provision of law.”

187) Graves v. McEwen, 731 F.3d 876 (9th Cir. 2013).  In this California case involving “various
felonies,” the Ninth Circuit took the opportunity to “clarify that use of the Anders [v.
California, 386 U.S. 738 (1967),] procedure is required under our Circuit Rules, as a
condition to withdrawal of counsel on grounds no issues worthy of appeal exist.” 731 F.3d
at 877-78.  After observing that the court “has taken an inconsistent approach to this issue”
in a variety of unpublished decisions, and that “[t]he case law elsewhere is similarly divided,”
id. at 878-79, the court explained that “Ninth Circuit Rule 4-1 directly addresses the issue[:]” 

[A]lthough filing an Anders brief is not constitutionally mandated in a habeas
appeal when appointed counsel seeks to withdraw, our Rules expressly
contemplate such a procedure. Rule 4–1(c)(6) serves an important purpose.
Counsel in habeas cases are typically appointed, as here, only after the
district court or this court grants a COA. ... Thus, habeas appeals involving
appointed counsel start from the premise that at least one Article III judge
has determined that “reasonable jurists could debate whether (or, for that
matter, agree that) the petition should have been resolved in a different
manner or that the issues presented were adequate to deserve encouragement
to proceed further.” Miller–El v. Cockrell, 537 U.S. 322, 336 (2003) (internal
quotation marks omitted).

Appeals Issues  1254 -- CTA



731 F.3d at 880.  The court went on to note that “[t]he Anders filing in a habeas appeal, and
the court’s review, will not precisely parallel that in a direct appeal,” because, “in a § 2254
habeas appeal, absent further action by this court, appellate review is limited to those issues
for which a COA has been granted.” Id.  “Thus,” the court concluded, “it should normally be
necessary for habeas appellate counsel (and ultimately the court) to consider only certified
issues when evaluating an Anders brief. But this minor distinction does not make Rule
4–1(c)(6) inapplicable to habeas appeals, nor does it diminish the utility of the Anders
procedure in this context.” Id. at 880-81 (citation and footnote omitted).

188) Grandberry v. Keever, 735 F.3d 616 (7th Cir. 2013).  In this Indiana case involving a
challenge to a prison disciplinary board’s revocation of some of petitioner’s “good time”
credits, the Seventh Circuit considered whether to alter its position, originally established in
Walker v. O’Brien, 216 F.3d 626 (7th Cir. 2000), that an appeal of the denial of habeas relief
on such a claim is not subject to the COA requirement set forth in 28 U.S.C. § 2253(c).  The
impetus for this re-evaluation of Walker was the Ninth Circuit’s decision in Hayward v.
Marshall, 603 F.3d 546 (9th Cir. 2010) (en banc), which abandoned the approach embraced
by Walker and left the Seventh Circuit as “the only one thus far that reads” the statute to
exclude prison disciplinary challenges from the COA requirement on the ground that they do
no “arise[] out of process issued by a state court.”  735 F.3d at 617.  After giving “the
question a fresh look,” however, the Seventh Circuit panel found no “persuasive reasons to”
to follow the other circuits.  Id. at 618; see also id. (“In fact, in prison disciplinary cases
arising in Indiana as this case does, the state courts have nothing to do with the discipline
because no judicial review is available in state courts.”).  The court went on to acknowledge
that its decision made it “lonelier than before,” but concluded by holding that Walker v.
O’Brien is still good law in this circuit.” Id. at 618-19.

189) Sasser v. Hobbs, 735 F.3d 833 (8th Cir. 2013).  The Eighth Circuit granted petitioner’s
motion to strike a Rule 28(j) letter filed by the state less than two weeks before oral argument. 
The court explained that the letter violated Rule 28(j) in that it “consisted entirely of argument
that could have been included in the State’s brief,” and the “most recent case cited was more
than a decade old.” 735 F.3d at 841 n.3. “Rule 28(j),” the court concluded, “is not a vehicle
for parties to say what they could and should have argued in their briefs.” Id. 

190) Ward v. Hobbs, 738 F.3d 915 (8th Cir. 2013).  The Eighth Circuit “revoked” the certificate
of appealability (COA) issued by the district court in this Arkansas sexual assault case,
finding that even if the certified question concerning petitioner’s ability to overcome the
procedural default of his ineffective assistance of counsel claim were debatable, there had
been no showing of a “debatable question on the merits” of the claim itself. 738 F.3d at 916-
17.  Consequently, the Eighth Circuit concluded that the COA had been “improvidently
granted” and dismissed the appeal.

191) Perez v. Stephens, 745 F.3d 174 (5th Cir.), cert. denied, 135 S.Ct. 401 (2014).  In this Texas
capital case, a majority of the Fifth Circuit panel dismissed petitioner’s appeal for want of
jurisdiction after finding that the district court lacked authority to grant a Rule 60(b)(6)
motion for the purpose of re-entering its judgment so as to refresh the period for filing a
timely notice of appeal.  Renewal of the notice of appeal period was made necessary after
petitioner’s former federal habeas counsel decided unilaterally, and without notification of
or consultation with petitioner, not to pursue an appeal of the denial of habeas relief.  Once
informed that her actions were inappropriate, counsel filed the Rule 60(b) motion, and the
district court granted it and directed re-entry of the judgment.  Petitioner then sought to appeal
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the denial of habeas relief, and the state appealed the grant of the Rule 60(b) motion and
moved to dismissed the appeal for lack of jurisdiction.  

Relying on circuit case law and Bowles v. Russell, 551 U.S. 205 (2007), the Fifth
Circuit majority held that federal courts are not permitted to “create exceptions to circumvent
the appellate deadlines as set forth in Appellate Rule 4(a) and [28 U.S.C.] § 2107.” 745 F.3d
at 179; see also id. (“Therefore, using Civil Rule 60(b)(6) to circumvent the exceptions
codified in 28 U.S.C. § 2107 runs afoul of Bowles’s clear language that courts cannot create
exceptions to jurisdictional requirements that are statutorily based.”).  In response to the
dissent’s contention that Maples v. Thomas, 565 U.S. 266 (2012), and Martinez v. Ryan, 566
U.S. 1 (2012), support “using equitable rules in death penalty cases to avoid otherwise harsh
results occasioned by improper attorney conduct,” the majority observed that those cases did
“not involve exceptions to statutory limits on appellate jurisdiction; they address equitable
exceptions to judge-created procedural bars or non-jurisdictional statutes.” Id.  

192) Peterson v. Douma, 751 F.3d 524 (7th Cir. 2014), cert. denied, 135 S.Ct. 992 (2015). 
Before affirming the denial of relief in this Wisconsin child sexual abuse case, the Seventh
Circuit reviewed and summarized the circuit’s case law governing expansion of a certificate
of appealability, and emphasized that, absent unusual circumstances, a request “to amend” a
COA  should ordinarily be made “before briefing begins.” 751 F.3d at 530; see also id.
(acknowledging “flexibility in cases where special circumstances justified departing from best
practices”).  Additionally, in a footnote to its discussion of COA rules, the Seventh Circuit
observed that “ineffective assistance of counsel is a single claim no matter the number of
attorney errors it is based on,” and that, while a prisoner “might therefore argue that in
certifying one theory of ineffective assistance we opened the door to all others,” “[t]he
language of § 2253 ... speaks of certifying ‘issues’ rather than ‘claims,’ and our cases treat
separate theories of ineffective assistance as separate issues for purposes of § 2253.” Id. at
529 n.1.

193) Canales v. Stephens, 765 F.3d 551 (5th Cir. 2014).  In this Texas capital case, the Fifth
Circuit rejected the state’s contention that the COA was invalid with regard to five of
petitioner’s claims because the district court failed to indicate whether its procedural rulings
on those claims were debatable.  The court explained that, “despite the seemingly mandatory
language of § 2253(c)(3), the failure of the COA to meet the requirements of § 2253(c)(3)
does not deprive this court of jurisdiction.”  765 F.3d at 564.  “Thus,” the court continued,
“even though the district court did not specifically state that its procedural rulings were
debatable, they are, ... and so the district court was correct to issue the COA.”  Id.

194) Melton v. Secretary, Florida Dept. of Corrections, 778 F.3d 1234 (11th Cir.), cert. denied,
136 S.Ct. 324 (2015).  In the course of denying reconsideration of petitioner’s request for a
certificate of appealability in this Florida capital case, a majority of the Eleventh Circuit panel
observed that, to demonstrate entitlement to the certificate, petitioner “must establish that
reasonable jurists could debate whether no fairminded jurist could come to the conclusions”
reached by the state court when it denied relief.  778 F.3d at 1236-37.

195) United States v. Fulton, 780 F.3d 683 (5th Cir.), cert. denied, 136 S.Ct. 431 (2015).  Before
affirming the district court’s decision to transfer petitioner’s second § 2255 motion to the
court of the appeals, the Fifth Circuit held “that a transfer order under [28 U.S.C.] § 1631 is
not a final order within the meaning of § 2253(c)(1)B), and the appeal of such an order does
not require a COA.”  780 F.3d at 688.
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196) Moore v. Frazier, 605 Fed.Appx. 863 (11th Cir.) (per curiam) (unpublished), cert. denied,
136 S.Ct. 124 (2015).  Before affirming the dismissal of petitioner’s pro se § 2254 petition
as time-barred in this Georgia non-capital murder case, the Eleventh Circuit held that although
he had not filed a timely notice of appeal, petitioner’s “motion for leave to appeal in forma
pauperis,” which was filed within the specified time to appeal, sufficiently evinced an intent
to appeal and would therefore be treated as “the equivalent of a notice of appeal.”

197) Griffin v. Secretary, Florida Dept. of Corrections, 787 F.3d 1086 (11th Cir. 2015), cert.
denied, 136 S.Ct. 825 (2016).  After denying petitioner’s request for reconsideration of a
single judge’s refusal to grant a COA authorizing appellate review of the denial of his Rule
60(b)(5) motion, the panel went on reject his contention that his Rule 60(b)(5) argument  was
worthy of a COA – i.e., debatable among reasonable jurists – since two other Eleventh Circuit
judges had already “issued single-judge orders granting COAs on the issue ....” 787 F.3d at
1094.  The panel reasoned that, “[i]f the fact that one or more judges had granted a COA on
an issue, or even concluded that the issue had merit, required all other judges to grant a COA
on the issue, the standard would be transformed from objective to subjective. It is not a
subjective standard.” Id. at 1095; see also id. (“[A] single judge’s expression of views in an
order does not bind a panel of three judges.”); id. at 1096 (“Under [petitioner’s]
any-one-is-enough rule, if even one of th[]e 1,200 [federal] judges [across the country]
believes that a COA should be granted on the issue, we would be required to grant a COA.
The any-one-is-enough rule cannot be, and is not, the law.”).

198) Gacho v. Butler, 792 F.3d 732 (7th Cir. 2015).  Relying on Moore v. Mote, 368 F.3d 754,
755 (7th Cir. 2004), the Seventh Circuit held that, because the district court’s order dismissing
petitioner’s § 2254 petition without prejudice for lack of exhaustion was not a final order, it
lacked jurisdiction to consider a challenge to that order on appeal.  The court acknowledged
that “[t]here are a few limited circumstances under which a habeas petitioner can get around
the seemingly nonfinal nature of a dismissal without prejudice” – generally, cases in which
“an ostensibly nonfinal order is functionally final” – but found that none of those avenues
were “implicated” by petitioner’s argument that exhaustion should be excused due to
inordinate delays in the state post-conviction review process. 792 F.3d at 736.

199) United States v. McRae, 793 F.3d 392 (4th Cir. 2015).  In this federal drug case a majority
of the Fourth Circuit panel held “that the COA requirement in § 2253(c) allows [a court of
appeals] to review, without first issuing a COA, an order dismissing a Rule 60(b) motion as
an improper successive habeas petition.” 793 F.3d at 397.  The majority later emphasized that
it was not resolving “whether the COA requirement applies to all orders denying Rule 60(b)
motions,” and that the question in this case was “much narrower: whether we may address the
district court’s jurisdictional categorization of a Rule 60(b) motion as a successive habeas
petition without first issuing a COA.” Id. at 399; see also id. (“While a denial of a Rule 60(b)
motion may be sufficiently connected to the merits of the underlying habeas proceeding [to
require a COA], a dismissal is not.”). 

200) Hamilton v. Secretary, Florida Dept. of Corrections, 793 F.3d 1261 (11th Cir. 2015), cert.
denied, 136 S.Ct. 1661 (2016).  Treating its earlier decision in Griffin v. Secretary, Florida
Dept. of Corrections, 787 F.3d 1086 (11th Cir. 2015), as “decisive and binding” on the issue,
the Eleventh Circuit held that a habeas petitioner must secure a certificate of appealability in
order to appeal a district court’s denial of a Rule 60(b) motion.  793 F.3d at 1265; see also id.
(“Binding precedent also establishes that a COA is required before a habeas petitioner may
appeal the denial of a Rule 59(e) motion.”).

Appeals Issues  1257 -- CTA



201) United States v. Winkles, 795 F.3d 1134 (9th Cir. 2015), cert. denied, 136 S.Ct. 2462
(2016).  In this federal bank robbery case, the Ninth Circuit held “that a COA is required to
appeal the denial of a Rule 60(b) motion for relief from judgment arising out of the denial of
a section 2255 motion.”  795 F.3d at 1142.  The court went on to conclude that petitioner was
not entitled to a COA in this case, then dismissed his appeal for lack of jurisdiction.

202) Porter v. Zook, 803 F.3d 694 (4th Cir. 2015).  Evaluating its appellate jurisdiction sua sponte
in this Virginia capital case, the Fourth Circuit determined that the district court’s failure to
acknowledge or rule upon one of petitioner’s two “distinct,” 803 F.3d at 698, misconduct
claims concerning the same juror meant that the lower court “never issued a final decision on
[the] habeas petition,” id. at 699.  Because this resulted in a lack of jurisdiction over the
appeal, the Fourth Circuit remanded the case for further proceedings and a decision on the
overlooked claim.

203) Williamson v. Florida Dept. of Corrections, 805 F.3d 1009 (11th Cir. 2015), cert. denied,
136 S.Ct. 1705 (2016).  Before affirming the denial of relief on petitioner’s ineffective
assistance of trial counsel claim in this Florida capital case, the Eleventh Circuit noted “that
the district court did not address the issue of deficient performance before granting a
certificate of appealability.” 805 F.3d at 1018.  The court then instructed that, “[f]or
Strickland claims, the petitioner must make a substantial showing on both elements of the
claim[,]” and that the “district court should have considered both the debatability of whether
counsel was deficient and the debatability of whether the petitioner suffered prejudice before
granting a certificate of appealability.” Id.; see also id. (declining to vacate COA because
“this deficiency is not jurisdictional”).

204) Clark v. Cartledge, 829 F.3d 303 (4th Cir. 2016).  A majority of the Fourth Circuit panel
held “that a document filed by a pro se litigant as an extension of time to request a certificate
of appealability qualifies as the notice of appeal required by Rule 3" of the Federal Rules of
Appellate Procedure.  829 F.3d at 304. In reaching this conclusion, the majority agreed with
petitioner that his request for an extension of time to seek a COA, which was filed within the
time for filing a notice of appeal, amounted to the “functional equivalent of a notice of appeal
because it specified the party taking the appeal and the order being appealed.  Id. at 306.  The
majority also agreed that although petitioner’s document “did not specify the court to which
the appeal was being taken,” that omission was not fatal since the Fourth Circuit was the only
possible appellate forum to which petitioner could have intended to proceed. Id.

205) Torres v. United States, 833 F.3d 164 (2nd Cir. 2016).  In this federal conspiracy to commit
murder case, the Second Circuit held that “a COA is required to appeal a district court’s
denial of a Rule 60(d) motion when the underlying order denied § 2255 relief.” 

206) Washington v. Ryan, 833 F.3d 1087 (9th Cir. 2016) (en banc), cert. denied, 137 S.Ct. 1581
(2017).  In this Arizona capital case a majority of the en banc Ninth Circuit (6-5) reversed the
district court’s order denying petitioner’s request that the order denying his § 2254 petition
be vacated and re-entered, pursuant to either Rule 60(b)(1) or (6), to facilitate the filing of a
timely notice of appeal.  The need for re-entry of the judgment arose from the combination
of petitioner’s habeas counsel having filed his original notice of appeal one day late due to
a “calendaring error,” and the clerk’s office’s failure to comply with FRAP 3(d)’s mandate
to “promptly” transmit a notice of appeal to the court of appeals.  Together these errors made
the initial notice untimely and prevented operation of the internal court mechanisms through
which that untimeliness would have been discovered, and the parties notified, in time to

Appeals Issues  1258 -- CTA



permit an extension capable of curing the defect.  
After surveying the relevant rules and decisional law, the Ninth Circuit majority

determined that although “federal courts lack equitable authority to extend Rule 4(a)’s
jurisdictional deadlines” for the filing of a notice of appeal, Rule 60(b) continues to provide
them with “authority to vacate and reenter the judgment in extraordinary circumstances to
restore the thirty-day opportunity to appeal.” 833 F.3d at 1097; see also id. at 1094 (quoting
Tanner v. Yukins, 776 F.3d 434, 441 (6th Cir. 2015)) (emphasizing that federal courts’
“traditional authority to grant relief from judgment” remains intact for cases “where ‘a notice
of appeal is filed late for reasons other than lack of notice’”).  The majority then analyzed
petitioner’s requests for relief under Rule 60(b)(1) and (6), and determined that he was
entitled to prevail under either provision.  

Beginning with Rule 60(b)(1), the majority applied the four-factor test set forth in
Pioneer Investment Services Co. v. Brunswick Associates Ltd. Partnership, 507 U.S. 380
(1993), and took account of the “stakes” in this case, which were “extraordinarily high” since
petitioner was challenging a death sentence and both of his co-defendants had already secured
relief at earlier stages of review.  833 F.3d at 1098; see also id. (“In addition—consistent with
the Supreme Court’s emphasis in Pioneer that ‘all relevant circumstances surrounding’ the
parties’ failure to make a timely filing must be considered—we consider the stakes at issue.”). 
Evaluating the circumstances of this case under Pioneer, the majority concluded that all four
considerations favored relief under Rule 60(b)(1). See id.  Additionally, contrary to the district
court’s order, the majority further held that although petitioner’s habeas counsel were
“responsible for the initial late filing,” counsel could not be faulted for “lack[ing] diligence
for failing to detect their late filing in time to seek an extension,” since errors within the court
clerk’s office prevented the entry of docket information that would have alerted counsel to the
problem.  Id. at 1099; see also id. (“We do not require lawyers to spontaneously recalculate
Rule 4(a)’s filing deadlines after they file a NOA when there is no suggestion from the court
or the docket that the NOA was late.”).  The majority went on to conclude that, “granting
Washington relief would have had only a negligible effect on the proceedings, but denying
relief eliminated any federal appellate review of the habeas petition in this capital case. This
tremendous disparity, in combination with consideration of the Pioneer factors, amply
justified relief from judgment under Rule 60(b)(1).”  Id. 

Finally, the majority added that, “[i]n the alternative,” petitioner was also entitled to
relief from the district court’s judgment under Rule 60(b)(6) because “external circumstances”
prevented petitioner “from discovering that his appeal was late, and from seeking an extension
of time before Rule 4(a)(5)’s grace period expired.”  833 F.3d at 1099.  After recounting the
missteps in the clerk’s office’s handling of the filings, and the district court’s own delay in
determining whether to issue a certificate of appealability, the majority held that that “[t]he
district court abused its discretion by not crediting the combination of the court’s failure to
promptly forward the NOA to the appellate clerk and the time it took to rule on the COA as
external factors that foreclosed Washington’s opportunity to seek an extension of time.” Id.
at 1101.

207) Wolfe v. Bryant, 678 Fed.Appx. 631, 635 (10th Cir. 2017) (unpublished), cert. denied, 138
S.Ct. 92 (2017).  Citing the “weight of authority” within and outside the Tenth Circuit, the
panel in this Oklahoma drug case held that petitioner was required to obtain a COA before
proceeding with an appeal of the district court’s decisions denying his motions to amend his
§ 2254 petition and to stay the federal proceedings to facilitate exhaustion of state court
remedies.  The panel went to deny a COA on both issues.

208) Montano v. Texas, 867 F.3d 540, 547 n.8 (5th Cir. 2017).  Before remanding for merits
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review of a a pre-trial double jeopardy claim, the Fifth Circuit noted that, “[b]ecause Montano
is correctly proceeding under 28 U.S.C. § 2241, a certificate of appealability is not required.” 

209) Mathias v. Superintendent, Frackville SCI, 876 F.3d 462, 474 (3rd Cir. 2017) (amended
op.), cert. denied sub nom. Mathias v. Brittain, 138 S.Ct. 1707 (2018).  Before reversing the
grant of relief on other claims, the Third Circuit addressed an issue left open in Jennings v.
Stephens, 135 S.Ct. 793 (2015), and previously unresolved within the circuit, holding that “a
COA is mandatory for a petitioner seeking to take a cross-appeal.”

210) Richardson v. Thomas, 718 Fed.Appx. 192, 196 (4th Cir. 2018) (per curiam)
(unpublished).  In this North Carolina capital case the Fourth Circuit rejected the state’s
attempt to appeal the district court’s decision granting petitioner’s Rule 60(b) motion under
the collateral order doctrine.  While the court agreed that the district court had conclusively
resolved a disputed issue, and that the issue was an important one distinct from the merits, it
held that the decision the state sought to challenge was “not effectively unreviewable on
appeal from a final judgment,” as required under Will v. Hallock, 546 U.S. 345, 349 (2006). 

211) Thompson v. Gansler, ___Fed.Appx.___, 2018 WL 2305773 (4th Cir. May 21, 2018)
(unpublished).  Before affirming the denial of relief in this Maryland murder and robbery
case, the Fourth Circuit held that the state “waived its right to challenge the [district court’s]
issuance of [a] certificate [of appealability (COA)] by failing to file a cross-appeal” raising
that issue.  2018 WL 2305773 at *6; see also id. at *7 (“[T]he State seeks to lessen (or deprive
altogether) Petitioner’s right to appeal. For us to consider its argument on this point, the State
was required to file a cross-appeal or some other form of timely objection.  The State failed
to do so.”).
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L. APPEALS ISSUES

DISTRICT COURT CASES:

1) Houchin v. Zavaras, 924 F.Supp. 115, 117 (D.Colo. May 1, 1996).  COA--rather than CPC--
was required where order denying relief was entered before effective date of the Act, but
permission to appeal was sought after that date; court noted the conflict between § 102 and
§ 103 with regard to authority to issue a COA, and concluded that a district judge may issue
a COA because the language of § 2253 does not say “that only circuit justices or judges may
issue such certificates.”

2) Parker v. Norris, 929 F.Supp. 1190, 1192 (D.Ark. 1996).  Court determined that amended
§ 2253 applies to CPC's or COA's filed on or after date of enactment of AEDPA, but
concluded that a district court has no authority to issue a COA because Rule 22(b) requires
applications for COA to be dealt with in accordance with § 2253(c), which vests no authority
in a district judge to rule on such applications. 

3) Porter v. Warden, 1996 WL 465399 (N.D.Ill. August 9, 1996).  The court had previously
entered a CPC on May 13, 1996.  The Court of Appeals remanded to the district court to
determine "whether a COA should issue and, if so, which specific issue or issues make a
substantial showing of the denial of a constitutional right."  On remand, the district court
found that petitioner was entitled to a COA for claims relating to an "allegedly tainted juror"
but denied a COA in regard to other claims.

4) Harkins v. Roberts, 935 F.Supp 871, 872 (S.D.Miss. 1996).  The court assumed that it did
have the authority to grant a certificate of appealability but declined to do so in this case
because the appeal was not “in good faith.” 

5) United States v. Cota-Loaiza, 936 F.Supp. 756, 761 (D.Colo. 1996).  Court held that COA
provisions of the Act apply to cases where notice of intent to appeal was filed after the
effective date of the Act; the court also found that it did not have jurisdiction to issue the
certificate and advised petitioner that if he wished "to proceed further with his appeal, he
should file a request for a certificate of appealability with the Tenth Circuit."

6) United States v. Jackson, 1996 WL 495127 at *1 (N.D.Ill Aug. 28, 1996).  District Court
denied COA and noted that petitioner’s appeal following the court’s earlier denial of his
§2255 motion had been remanded for the purpose of allowing district court to determine
whether a COA should issue.

7) Griffin v. Endicott, 937 F.Supp. 832, 833 (E.D.Wis. 1996).  The court applied the Barefoot
standard for issuance of a CPC to petitioner’s request for a COA.

8) Curtis v. Class, 939 F.Supp. 703, 706 (D.S.D. 1996).  The court held that the new Act applied
to pending cases and proceeded to dismiss the petition (which was filed on July 11, 1996)
because it was barred by the new one year statute of limitations period.

9) Lambright v. Lewis, No. CIV 87-235 TUC RMB (D.Ariz. Sept. 24, 1996).  The court held
that the new COA provision “is merely a codification of existing law.”  Thus, it applies to
pending cases “ because the standards and the result are the same.”
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10) Johnson v. Reynolds,  No. CIV-94-121C (W.D. Ok. Sept. 25, 1996).  The court held that the
new COA provision applies retroactively (based on circuit precedent: Lennox v. Evans, 87
F.3d 431 (10th Cir. 1996)), and also held that the district court was without authority to issue
the certificate.  The court noted the conflict between the statue and the rule regarding the
district court’s authority and concluded that the statute controls over the rule, the “circuit
justice or judge” language does not include district court judges, and that a comparison of old
and new § 2253 shows intent to remove authority to issue certificates from district courts.

11) DuVall v. Reynolds, No. CIV-94-404-M (W.D.Ok. Sept. 26, 1996).  The court, without
discussion of its authority to do so or the meaning of the new COA standard, granted a COA
citing Barefoot v. Estelle. 

12) United States v. Coyle, 944 F.Supp. 418, 420 (E.D. Pa. 1996).  The court applied the section
102 certificate of appealability requirement to a pending case finding that there was no clear
effective date language regarding section 102 of the AEDPA and that its application would
not have retroactive effect.  The court then determined that it did not have the authority to
grant a COA and thus it denied the request as “moot on the ground that this Court lacks
authority to grant his request.”

13) Vickers v. Stewart, No. CIV-92-913-PHX-PGR (D.Ariz. Nov. 22, 1996).  The district court
considered the language of 28 U.S.C. §2253 and Rule 22(b) and held that it had the authority
to issue a COA. The court stated, inter alia, that “Rule 22(b) contains a specific directive to
the district court to issue a certificate or a statement if an appeal is taken. Therefore, this court
will proceed under the assumption that it has the authority to issue certificates of appealability
until such time as Congress, the United States Supreme Court, or the Ninth Circuit indicates
otherwise.” Slip.Op. at 4.

14) Laboy v. Demskie, 947 F.Supp. 733, 744-45 (S.D.N.Y. 1996), aff’d, 1998 WL 88127 (2nd
Cir. Feb. 26, 1998) (unpublished).  The court determined that it had the authority to issue
a COA, and did so in this case, having determined that petitioner had made the requisite
showing and that “appellate review could provide important guidance to federal habeas courts
in this circuit.”

15) Burke v. United States, 1996 WL 711270 at *3 (E.D.Pa. Dec. 4, 1996).  The court held that,
in light of the amendments to §2253 and to Rule 22, it lacked the authority to issue a COA.

16) Witt v. Edwards, 1996 WL 719249 at *2 (N.D.Ohio Dec. 12, 1996), aff’d, 1998 WL 69837
(6th Cir. Feb. 10, 1998) (unpublished).  Adopting the reasoning of Parker v. Norris, 929
F.Supp. 1190 (E.D.Ark. 1996), the district court denied petitioner’s application for a
certificate of appealability, finding that it was without jurisdiction to grant such a certificate.

17) Mercuri v. United States, 952 F.Supp. 98, 99 n.3 (D.Conn. Dec. 17, 1996).  The court stated
that the COA requirement could be applied in this case based on the reasoning in United
States v. Cota-Loaiza, 936 F.Supp. 756 (D.Colo. 1996), which held the COA requirement
applicable in a §2255 case if the notice of appeal was filed after the effective date of the Act.

18) Cruz-Centeno v. Zimmerman, 1997 WL 16626 at *3 (E.D.Pa. Jan. 14, 1997), aff’d, 142
F.3d 427 (3rd Cir. Feb. 23, 1998) (unpublished).  The court held that district courts have
the authority to issue COA’s, and instructed that magistrate judges therefore have the
authority to make recommendations on appealability. 
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19) Buehl v. Vaughn, 1997 WL 118084 at *2 (E.D.Pa. March 5, 1997).  The court held that,
under Rule 22(b), “as amended by the Act, a district judge clearly has the power to issue [a
COA] in section 2254 habeas corpus proceeding [sic] . . .”

20) Maldonado v. United States, 960 F.Supp. 23, 24-26 (E.D.N.Y. 1997).  Relying on the Second
Circuit’s recent decision in Lozada v. United States, 1997 WL 99719 (2nd Cir. March 7,
1997), the district court held that it had authority to issue a COA in this §2255 case. The court
proceeded to deny the requested COA.

21) Estupinan-Paredes v. United States, 1997 WL 557628 at *2 (D. Puerto Rico Aug. 25,
1997).  The district court held that it has the authority to issue certificates of appealability, but
declined to do so in this case, explaining that “the purpose of the statute is best served by
refusing to grant a COA to any Petitioner, whose petition under § 2255 was denied as
violative of the one-year period of limitation . . .” The court also observed that the potential
for errors resulting from this approach is lessened by FRAP 22(b), which affords petitioners
an opportunity for review of the district court’s COA decision in the court of appeals.

22) Mahdi v. Marshall, 976 F.Supp. 93, 94 (D.Mass. 1997).  The court stated that, “[w]hile most
AEDPA amendments . . . do not apply to habeas corpus petitions filed prior to enactment of
AEDPA, that is not always the case,” and proceeded to apply the COA requirement, rather
than the former CPC requirement, because doing so “attaches no new legal consequences to
the pre-AEDPA events in this case.”

23) Easley v. Vaughn, 1998 WL 196401 (E.D.Pa. April 22, 1998).  The court granted a COA
on the issue of whether petitioner’s claim is procedurally defaulted.

24) Farley v. Lafler, 2005 WL 3088347 (E.D. Mich. Nov. 17, 2005), aff’d, 2006 WL 2457082
(6th Cir. Aug. 24, 2006) (unpublished). The district court granted a certificate of
appealability on petitioner’s §2254 claims that he was deprived of his Sixth Amendment right
of confrontation, that the evidence was legally insufficient for the sexual conduct conviction,
and that several jury instructions violated his due process rights, where jurists of reason could
decide the issues differently based on the fact that two justices of the state supreme court
indicated that they would have granted petitioner’s application for leave to appeal with the
state supreme court.     
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M. SECOND OR SUCCESSIVE PETITIONS

COURT OF APPEALS CASES:

1) Williams v. Calderon, 83 F.3d 281, 285 (9th Cir. 1996).  Successive habeas petitions filed
but not ruled upon before AEDPA was signed are not subject to requirement of advance
approval by Court of Appeals. The court also decided to treat amendments to the petition filed
after AEDPA's effective date as part of his original pre-Act filing.

2) Hatch v. State of Oklahoma, 92 F.3d 1012, 1016 (10th Cir. 1996).  Application of AEDPA
to Hatch’s application for leave to file a second habeas petition would not be retroactive since
the application was filed over two month’s after passage of the Act. Additionally, exhaustion
is not a prerequisite to court of appeals’ consideration of application for leave to file a second
or successive habeas petition; if claim is unexhausted, that is an issue for the district court to
take up once leave to file the petition has been granted.

3) Liriano v. United States, 95 F.3d 119, 122-23 (2nd Cir. 1996).  The court established
procedures to deal with second petitions filed in the district court unaccompanied by a motion
requesting leave to file a second petition.  The court held that when this happens, the district
court should transfer the petition or motion to the court of appeals.  The clerk will then send
a notice to the petitioner explaining that a motion for leave to file the petition must be filed
and it must explain the substantive standards the petition must meet.  The motion is deemed
filed for statute of limitations purposes when filed in the district court.  The 30 day period for
resolving the motion will run from the date the motion is filed in the court of appeals. The
court noted that no filing fee was required.

4) Burris v. Parke, 95 F.3d 465, 468 (7th Cir. 1996).  The court held that the second petition
amendments in §106 did not apply because the petition was filed prior to April 24, 1996. 
Application of the new provisions would attach new legal consequences to events completed
prior to enactment: “Had Burris foreseen the new law he would in all likelihood have waited,
as most prisoners do, until his second sentence was affirmed and then filed a single petition.
. .consolidating his attacks on both the conviction and sentence. . . Application of the new law
to this case would thus. . . have the effect of mousetrapping Burris.”  [Burris had filed a
petition challenging his conviction at the same time that an appeal was being considered by
the state courts challenging his death sentence, which was imposed following a resentencing
proceeding]. 

5) Nunez v. United States, 96 F.3d 990, 991 (7th Cir. 1996).  Petitioner appealed district court’s
dismissal of his third §2255 motion for failure to obtain permission from the court of appeals.
The court of appeals held that the district court had no choice but to dismiss the motion as the
prior approval provision operates “as an allocation of subject matter jurisdiction to the court
of appeals.”

6) Roldan v. United States, 96 F.3d 1013, 1014 (7th Cir. 1996).  Under Lindh, the prior
certification requirements of AEDPA applied to petitioner’s second §2255 motion, which was
being briefed on appeal when the Act was passed. Petitioner did not contend that he was
relying on the old rules such that he would be eligible for the Burris exception to the Lindh
rule. 

7) In re Kenneth Skelton, No. 96-00334 (5th Cir. Dec. 13, 1996).  Finding that Skelton had
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“made a prima facie showing that his [Cage] claim relies on a new rule of constitutional law,
made retroactive to cases on collateral review by the Supreme Court, that was previously
unavailable,” the Fifth Circuit granted Skelton permission to file a successive habeas petition.

8) Camarano v. Irvin, 98 F.3d 44, 46 (2nd Cir. 1996).  The court held that when a petition for
writ of habeas corpus is dismissed without prejudice for the purpose of exhausting state
remedies, the petitioner, when returning to federal court, is not required to seek authorization
from the court of appeals prior to filing.  Such a petition is not a second or successive petition
subject to §106 of the AEDPA.

9) Ruiz v. Norris, 104 F.3d 163, 165 (8th Cir. 1997).  The court treated petitioners’ motion to
recall the court’s mandate denying relief on a claim raised in their previous habeas
proceedings as a second or successive habeas petition. The petitioners claimed that a recent
change in state law made them ineligible for the death penalty. Applying §2244(b)(2)(A), the
court denied relief because the asserted new rule was a rule of state, not federal, constitutional
law, and because the rule was made by a state supreme court, not the United States Supreme
Court.

10) Nevius v. McDaniel, 104 F.3d 1120, 1121 (9th Cir. 1997).  Finding that petitioner "made a
prima facie showing that the reasonable doubt instruction rendered in this trial is invalid under
a new rule of constitutional law . . .," the Ninth Circuit granted petitioner leave to file a
second habeas petition.

11) Schneider v. Bowersox, 105 F.3d 397 (8th Cir. 1997).  The court denied petitioner’s
application for leave to file a second habeas petition, finding “no reason whatever . . . why
[petitioner’s allegation of new facts] could not have been made sooner.” 105 F.3d at 399. The
court also rejected petitioner’s contention that a case currently pending before the Missouri
Supreme Court supported his request to file a second petition, remarking that if this
contention helped petitioner at all, it would be more properly filed with the state court.
Finally, the court rejected petitioner’s §1983 claim seeking to enjoin Missouri from carrying
out his execution and from benefiting from Chapter 154, reasoning that the state had not
sought application of Chapter 154, that application of its provisions was not necessary for the
state to prevail, and that petitioner’s §1983 claim was really an impermissible attempt to
“evade the procedural requirements of petitions for habeas corpus.” 105 F.3d at 400.

12) Greenawalt v. Stewart, 105 F.3d 1287 (9th Cir. 1997), cert. denied, 519 U.S. 1103 (1997). 
The court found it “clear that Greenawalt is attempting to avoid the limitations imposed on
successive petitions by styling his petition as one pursuant to [28 U.S.C.] §2241.” Petitioner’s
notice of appeal following the district court’s denial of his §2241 petition was thus treated as
an application for leave to file a successive habeas petition, which was denied.

13) Benton v. Washington, 106 F.3d 162, 164-65 (7th Cir. 1996).  Petitioner sought leave to file
his habeas petition after the district court dismissed it as successive under the AEDPA after
dismissing a prior petition as successive because petitioner refused to pay a filing fee
following denial of IFP status. Petitioner argued that his current petition should be treated as
his first. The court held that “[a]ny petition returned under Rule 2(e) [requiring substantial
compliance with rules 2 and 3] should be disregarded for purposes of §2244(b), as should any
petition dismissed to permit exhaustion; but any other outcome is presumptively sufficient to
bring §2244(b) into play.”106 F.3d at 165. Therefore, petitioner was allowed to file as if this
was his first petition. Observing that confusion is likely to result where a petition is factually
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successive, but legally the first, the court directed that “prudent counsel” should “begin in the
court of appeals, because an order of the kind we are about to enter will not harm the case, or
much delay it ....” 106 F.3d at 165.

14) United States v. Lorentsen, 106 F.3d 278, 279 (9th Cir. 1997).  The court denied petitioner’s
request for permission to file a successive §2255 motion challenging his firearm related
conviction under 18 U.S.C. §924(c)(1) in light of the Supreme Court’s 1995 decision in Bailey
v. United States. The court noted that Bailey announced a new rule of statutory interpretation,
not constitutional law, and that, “although some courts have made Bailey retroactive to cases
on collateral review, . . . that decision has not yet been made by the Supreme Court.” Thus,
petitioner did not meet the AEDPA’s successor requirements. The court noted that other
avenues, such as a §2241 petition or an extraordinary writ under the All Writs Act, were
available to accommodate petitioner’s challenge.

15) Coleman v. United States, 106 F.3d 339, 341 (10th Cir. 1997).  The court held that when
successive §2254 or §2255 motions are erroneously filed in the district court without
authorization, the court should transfer the petition to the court of appeals “in the interest of
justice pursuant to [28 U.S.C.] §1631.” 106 F.3d at 341. The court also held that such
petitions would be deemed filed for purposes of the statute of limitations on “the date of the
initial filing in the district court.” Id. On the merits of petitioner’s application, the court found
that Bailey v. United States did not create a new rule of constitutional law. The application
was denied.

16) Chambers v. United States, 106 F.3d 472, 474-75 (2nd Cir. 1997).  The court held that “a
petition asserting a claim to relief available under 28 U.S.C. §2255 is not a ‘second or
successive’ application where the prior petition(s) sought relief available only under 28
U.S.C. § 2241.” The court also held that “mis-labeling must be disregarded in applying the
gatekeeping provision.” 

17) Hope v. United States, 108 F.3d 119, 120 (7th Cir. 1997).  The court held that “a successive
motion under 28 U.S.C. §2255 (and presumably a successive petition for habeas corpus under
section 2254, governing habeas corpus for state prisoners, which has materially identical
language) may not be filed on the basis of newly discovered evidence unless the motion
challenges the conviction and not merely the sentence.” 

18) In re Pedro Medina, 109 F.3d 1556, 1565 (11th Cir. 1997), cert. denied, 520 U.S. 1151
(1997).  Applying §2244(b), the court denied petitioner permission to file a second habeas
petition challenging his competency to be executed under Ford v. Wainwright. The court held
that this claim did “not rely on a new rule of constitutional law and is therefore not within the
§2244(b)(2)(A) exception,” nor did it have anything “to do with his guilt or innocence of the
underlying offense,” as required by §2244(b)(2)(B). In so holding, the court stated that “the
plain terms of [§2244(b)(2)(B)] make clear that it is limited to claims going to whether the
applicant is ‘guilty of the underlying offense,’” and that this provision “has no application to
claims that relate only to the sentence.” 

19) In re Walter Hill, 113 F.3d 181 (11th Cir. 1997).  In this capital case, petitioner sought leave
to file a second petition raising a Cage v. Louisiana claim. The court found that, under
§2244(b)(2), the “central issue” was “whether the Cage claim . . .was ‘previously unavailable’
within the meaning of the AEDPA.” 113 F.3d at 182. Although petitioner’s initial habeas
petition was filed about seven months prior to the Supreme Court’s decision in Cage, the
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Eleventh Circuit suggested that “a petitioner intent upon establishing the ‘unavailability’ of
a claim based upon a new rule of constitutional law may also be required to demonstrate the
infeasibility of amending a habeas petition that was pending when the new rule was
announced.” 113 F.3d at 182. The court then described the opportunities petitioner had to
raise his Cage claim while the first petition was pending and concluded that “the
circumstances of this case conclusively refute Hill’s contention that his Cage claim was
‘previously unavailable’ within the meaning of 28 U.S.C. §2244(b)(2)(A).” 113 F.3d at 184.
The court also noted that petitioner’s claim did not satisfy §2244(b)(2)(A)’s requirement that
a new rule forming the basis of a claim must have been “‘made retroactive to cases on
collateral review by the Supreme Court,’” since, although the Eleventh Circuit has held Cage
applies retroactively to cases on collateral review, the Supreme Court has not. 113 F.3d at
184. Therefore, “the application filed by Hill does not satisfy [the “by the Supreme Court”]
requirement.

20) Felder v. McVicar, 113 F.3d 696, 698 (7th Cir. 1997). The court denied petitioner’s
application for leave to file a second habeas petition where his first petition was voluntarily
dismissed when petitioner realized he could not meet his burden of proof. The court found
that the voluntary dismissal was tantamount to an “admission of defeat,” and that the first
petition “cannot be disregarded.” Construing the current application as an attempt to raise the
same IAC claim presented in the first petition, the court stated that, under the new regime, “[a]
claim that has been presented in the first petition cannot be presented in a second. Period. .
. . A newly discovered factual basis for a claim may permit filing a successive petition raising
a new claim, . . ., but it does not permit filing a successive petition raising the same claim that
was presented in a previous petition.”

21) Christy v. Horn, 115 F.3d 201, 208 (3rd Cir. 1997).  The Third Circuit made clear that
dismissal of a habeas petition to pursue state remedies would not subject petitioner to the
successive filing provisions of the AEDPA. Specifically, the court held that “when a prior
petition has been dismissed without prejudice for failure to exhaust state remedies, no such
authorization is necessary and the petitioner may file his petition in the district court as if it
were the first such filing.”

22) In re Vial, 115 F.3d 1192, 1197 (4th Cir. 1997) (en banc).  Denying petitioner’s application
for leave to file a successive §2255 motion raising a Bailey claim, the en banc Fourth Circuit,
citing the “plain language of the statute,” concluded “that a new rule of constitutional law has
been ‘made retroactive to cases on collateral review by the Supreme Court’ within the
meaning of § 2255 only when the Supreme Court declares the collateral availability of the rule
in question, either by explicitly so stating or by applying the rule in a collateral proceeding.”
In footnote 9, the court also noted that, “since the Supreme Court has not yet ruled on the
collateral availability of the rule in Bailey, the [statute of limitations] has not yet begun to
run.”

23) In re Gasery, 116 F.3d 1051, 1052 (5th Cir. 1997). The court held that §2244(b) did not
require petitioner, whose initial habeas petition was dismissed for failure to exhaust state
remedies, to seek leave from the court of appeals to refile following exhaustion. The court
observed that “nothing in the AEDPA affects the determination of what constitutes a ‘second
or successive’ petition,” and concluded that petitioner’s “refiled petition is merely a
continuation of his first collateral attack, not a ‘second or successive’ petition within the
meaning of §2244(b).”
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24) Williams v. Cain, 117 F.3d 863 (5th Cir. 1997).  The court held that “§2244(b)(3) of the Act
[requiring prior certification for successive petitions] does not apply to petitions filed in non-
capital cases before the AEDPA was enacted.”

25) Martinez-Villareal v. Stewart, 118 F.3d 628 (9th Cir. 1997), aff’d, 523 U.S. 637 (1998). 
The panel held that “§2244's prohibition on second or successive petitions does not apply to
a petition that raises only a competency to be executed claim under Ford v. Wainwright . . ..”
118 F.3d at 629. The court summed up its holding as follows:

Under our holding, a competency claim must be raised in a first habeas
petition, whereupon it also must be dismissed as premature due to the
automatic stay that issues when a first petition is filed.  Once the state issues
a second warrant of execution and the state court considers the now-ripe
competency claim, a federal court may hear that claim-and only that claim-
because it was originally dismissed as premature and therefore falls outside
of the rubric of “second or successive” petitions

118 F.3d at 634.

26) In re Dorsainvil, 119 F.3d 245, 247-48 (3rd Cir. 1997).  The court denied petitioner’s
application for leave to file a second §2255 motion challenging his conviction for “use” of a
firearm in light of the Supreme Court’s 1995 decision in Bailey v. United States. The court
based this decision on its conclusions that Bailey did not announce a new rule of
constitutional law, and that the fact that petitioner’s conduct was lawful under Bailey’s
interpretation of §924(c) did not amount to newly discovered evidence of innocence.
However, under the unique circumstances presented by this case, the court found that §2255
did not provide an adequate remedy for prisoner’s like petitioner, and that petitioner should
therefore be permitted to pursue relief under §2241, which is intended to provide a remedy
for miscarriages of justice.

27) Reeves v. Little, 120 F.3d 1136, 1139 (10th Cir. 1997). The court held that petitioner’s
habeas petition was not successive, and therefore did not require pre-filing approval from the
court of appeals, where petitioner had previously been among a group of prisoners who
litigated the question of whether they had been denied due process by the state courts’
extensive delay in deciding their direct appeals, and whether they should be excused from the
exhaustion requirement on that basis. The court concluded that petitioner’s involvement in
the delay litigation did not preclude him from filing a habeas petition raising substantive
challenges to his conviction which, under the unique circumstances of this case, he could not
have done in his initial trip through the federal courts.

28) Moran v. Stadler, 121 F.3d 210, 211 (5th Cir. 1997) (per curiam).  The Fifth Circuit
reversed the district court’s decision to apply the AEDPA’s successor provisions to
petitioner’s successive petition filed in February, 1995. The Fifth Circuit held that “§2254
petitioners presenting a second or successive §2254 habeas petition are not subject to the new
successive habeas provisions unless their successive petitions were filed in the district court
after the AEDPA’s effective date of April 24, 1996.”

29) McWilliams v. State of Colorado, 121 F.3d 573, 575 (10th Cir. 1997).  The Tenth Circuit 
“accept[ed] the view espoused by every circuit that has considered this issue since enactment
of the [AEDPA]: a habeas petition filed after a prior petition is dismissed without prejudice
for failure to exhaust state remedies does not qualify as a ‘second or successive’ application
within the meaning of §2244(b)(1).”
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30) In re Hanserd, 123 F.3d 922 (6th Cir. 1997).  The court held that “a federal prisoner must
satisfy the new [successor] requirements of 28 U.S.C. §2255 only if he has filed a previous
§2255 motion on or after April 24, 1996, the date the AEDPA was signed into law.” 123 F.3d
at 934. The court first determined that petitioner would be entitled to file a second petition
under the old abuse of the writ regime since he could establish cause and prejudice, but that
he would not be able to raise his Bailey claim in a second §2255 motion under the new law
because the claim involves neither newly discovered evidence nor a new rule of constitutional
law.  Against this backdrop the court made the following determination as to retroactive
effect:

[I]f Hanserd may not file a habeas petition under § 2244 [which the court
previously determined would be inappropriate], then applying AEDPA's new
restrictions to this case to prohibit his second § 2255 motion would “attach[
] new legal consequences to events completed before its enactment,” and
would therefore have impermissible retroactive effect. Landgraf, 511 U.S.
at 270.  When Hanserd filed his initial § 2255 motion, the law would have
allowed him to raise a Bailey claim in a second motion, as discussed above. 
Under AEDPA, however, he may not. Applying the new statute would thus
attach a severe new legal consequence to his filing a first motion:  he would
have lost his right to challenge his sentence. [citations omitted]. * * *
Because Congress has not expressed an intent that the new Act have such a
retroactive effect, we could not apply AEDPA in this way. 

123 F.3d at 931.
In footnote 22, the court observed that, “[t]o the extent that Lindh is at all relevant to

this case it merely amplifies Landgraf’s holding that a ‘clear statement [is] required for a
mandate to apply a statute in the disfavored retroactive way.’” (quoting Lindh, 521 U.S. 320,
328 (1997)). Additionally, the court pointed out that the Supreme Court’s “holding [in Lindh]
that Chapter 153 generally applies only to cases filed after enactment does not imply that it
applies where a retroactive effect would thereby result.”

31) Triestman v. United States, 124 F.3d 361 (2nd Cir. 1997).  In this §2255 case, the Second
Circuit addressed the remedy available to a successive petitioner with a record-based claim
of actual innocence under Bailey v. United States in light of the new successor restrictions of
28 U.S.C. §2244. Preliminarily, the court held that 28 U.S.C. §2244(b)(3)(D) and (E),
requiring respectively that the court of appeals act on an application for leave to file a
successor within thirty days and limiting appealability of its decision, do apply to §2255
motions, and that §2244(b)(3)(E) does not prevent a court of appeals from sua sponte ordering
rehearing of its decision on such an application.  124 F.d at 367.

Turning to petitioner’s request for an opportunity to raise his Bailey actual innocence
claim, the court first determined that, “under the plain language of the statute, Triestman may
not raise his claim in a second or successive §2255 petition” because the claim does not rely
on either a new rule of constitutional law or newly discovered evidence. 124 F.d at 372. The
court then assessed whether petitioner could seek relief under §2241 on the basis of his claim
that, “on the record, he is innocent of the crime of which he stands convicted--in
circumstances in which that claim could not have been presented earlier,” and found that
“serious Eighth Amendment and due process questions would arise with respect to the
AEDPA if we were to conclude that, by amending §2255, Congress had denied Triestman the
right to collateral review in this case.” 124 F.d at 378-79. The court therefore held that,

[s]ince Triestman cannot bring his claim under the newly-amended  § 2255,
and since any attempt by Congress to preclude all collateral review in a
situation like this would raise serious questions as to the constitutional
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validity of the AEDPA's amendments to § 2255, we find that § 2255 is
inadequate and ineffective to test the legality of Triestman's detention.  We
therefore hold that Triestman is entitled to bring a petition for a writ of
habeas corpus in the district court pursuant to § 2241(c)(3).

124 F.d at 379.
In footnote 11, the court acknowledged the retroactivity issue discussed in Judge

Hall’s dissenting opinion in In re Vial, 115 F.3d 1192, 1194 n. 3 (4th Cir.1997) (en banc) (and
later adopted by the Sixth Circuit in In re Hanserd, 123 F.3d 922 (6th Cir. 1997), but did not
address it because petitioner had not made the argument.

Additionally, in footnote 22, the court remarked that, while the case law “suggests
that no generalized right to collateral review exists, it does not establish that collateral review
will not be mandated by due process in cases involving an actually innocent person who could
not have established his innocence at an earlier time.” 

32) United States v. Scott, 124 F.3d 1328, 1330 (10th Cir. 1997) (per curiam). The court held
that petitioner’s §2255 motion was not successive within the meaning of the AEDPA where
his prior motion sought only to restore his right to direct review following counsel’s failure
to perfect his appeal. Thus, the court concluded that, “because of the unique situation
presented when the granting of the prior motion merely reinstated the right to a direct appeal,
the first subsequent motion is not a second or successive motion under AEDPA.”

33) Galtieri v. United States, 128 F.3d 33 (2nd Cir. 1997).  The court held that, “after a first
habeas petition has resulted in an amended sentence, a second habeas petition challenging
only the undisturbed underlying conviction and the unamended component of the sentence is
a ‘second’ petition for purposes of section 106(b).” 128 F.3d at 35. The court also explained
the procedure it would follow with regard to the 30 day time limit for disposition of
applications to file successors:

(1) start the 30-day clock when the motion, and all papers required for a
reasoned decision, including the transcript where necessary, have been filed
with the Court of Appeals, (2) adjudicate the motion within 30 days in the
general run of matters, and (3) exceed the 30-day limit only where an issue
requires a published opinion that cannot reasonably be prepared within 30
days, consistent with the Court's other obligations. 

128 F.3d at 37.

34) Pratt v. United States, 129 F.3d 54, 58 (1st Cir. 1997), cert. denied, 523 U.S. 1123 (1998).
The court held that, “when a district court dismisses a second or successive petition without
prejudice because the court of appeals has not approved its prosecution, and the petitioner
appeals, the court of appeals may in its discretion treat the notice of appeal as a request for
authorization to file a second or successive petition.” The court went on to reject petitioner’s
contention that, because his first §2255 petition was filed before enactment of the AEDPA,
his second petition should not be subjected to the new successor requirements because to do
so would cause an impermissible retroactive effect. 

35) In re Siggers, 132 F.3d 333, 336 (6th Cir. 1997).  The court held that the 30 day time limit
imposed for deciding applications for leave to file second or successive habeas petitions by
28 U.S.C. §2244(b)(3)(D) “is hortatory or advisory rather than mandatory.” The court
explained that, “[j]ust as Congress, its committees, and its members must have sufficient time
to consider legislative business, so also must the courts with respect to judicial business. In
light of the absence of any enforcement provision, we hold that failure to comply with the
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thirty-day provision does not deprive this Court of the power to grant or deny a motion under
§2244(b)(3)(A).”

36) In re Sonshine, 132 F.3d 1133, 1135 (6th Cir. 1997). The Sixth Circuit backtracked from
its decision in In re Hanserd, 123 F.3d 922 (6th Cir. 1997), which held “that a federal prisoner
must satisfy the new requirements of [the gatekeeping provision] only if he has filed a
previous §2255 motion on or after April 24, 1996 . . .” Hanserd, 123 F.3d at 934. Instead of
the expansive reading that only movants who have already filed one post-Act motion need
leave from the court of appeals to file another, the court here limited Hanserd’s effect to cases
where application of the gatekeeping requirement would have an impermissible retroactive
effect, i.e., where, as in Hanserd itself, the petitioner would have been allowed to file under
the old abuse of the writ standard, but would be precluded from doing so under the specific
criteria set forth in the gatekeeping statute.

37) Walker v. Roth, 133 F.3d 454, 455 (7th Cir. 1997) (per curiam).  “[A] second habeas
petition attacking for the first time the constitutionality of a newly imposed sentence is not
a second or successive petition within the meaning of §2244.”

38) United States v. Ortiz, 136 F.3d 161, 166 (D.C. Cir. 1998).  The court stated that “the new
standards and procedures under AEDPA for filing §2255 motions could only be improperly
retroactive as applied to [petitioner] if he would have met the former cause-and-prejudice
standard under McCleskey and previously would have been allowed to file a second §2255
motion, but could not file under the AEDPA.”

39) Thomas v. Superintendent, Woodburn Corr. Facility, 136 F.3d 227, 229-30 (2nd Cir. 1997).
The court remanded to the district court (which had previously transferred the petition to the
court of appeals on the belief that it was successive) for a “more particular[]” determination
as to whether the petition was successive. The Second Circuit instructed the district court on
remand to “determine whether the prior petition was dismissed with prejudice[,] whether the
instant petition attacks the same judgment that was attacked in the prior petition,” and “[i]f
the prior petition succeeded in winning an amendment of the sentence, ... whether the pending
petition is addressed to the amended components of the sentence.” The court also observed
that “the 30-day period [prescribed by 28 U.S.C. §2244(b)(3)(D) for deciding an application
for leave to file a second or successive petition] does not necessarily begin to run until the
authorization motion, with all papers necessary for a reasoned decision (...), have been filed
...” 

40) In re Cain, 137 F.3d 234, 236-37 (5th Cir. 1998). The court held that “Congress did not
intend for the interpretation of the phrase ‘second or successive’ [in §2244(b)] to preclude
federal district courts from providing relief for an alleged procedural due process violation
relating to the administration of a sentence of a prisoner who has previously filed a petition
challenging the validity of his conviction or sentence, but is nevertheless not abusing the
writ.” In this case, the alleged due process violation involved a revocation of good time credits
which became final after petitioner had already filed a habeas petition raising other claims.
The court also explained that a petition “is successive when it: 1) raises a claim challenging
the petitioner’s conviction or sentence that was or could have been raised in an earlier
petition; or 2) otherwise constitutes an abuse of the writ.”

41) Carlson v. Pitcher, 137 F.3d 416, 419 (6th Cir. 1998).  The court held that “a habeas petition
filed after a previous petition has been dismissed on exhaustion grounds is not a ‘second or
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successive’ petition implicating the pre-filing requirement of obtaining an order of authority
from the court of appeals.” The court further determined that the non-successive status of such
a petition is not defeated if the petitioner raises claims upon his return to federal court that
were not raised in his original filing. The court explained: “AEDPA attempts to ensure that
a State inmate will have just one shot at a federal habeas proceeding, barring exceptional
circumstances;  given that the second-in-time petition is not a ‘second’ petition if it is
identical to the first-in-time petition that is rejected for non-exhaustion, we can see no reason
why that shot should be entirely foreclosed because a petitioner, after his first aborted
proceedings, articulates additional arguments as to why his confinement is unconstitutional.”

42) Valona v. United States, 138 F.3d 693, 694 (7th Cir. 1998).  The court stated that “the prior-
approval requirement [for second or successive petitions] does not apply to petitions under
§2241 ...,” and explained that “[s]ection 2244 refers to §2254 but not to §2241, and Felker
holds that the prior-approval mechanism therefore does not apply to petitions under §2241.” 
See also Antonelli v. Warden, 542 F.3d 1348, 1350 (11th Cir. 2008) (“The gatekeeping
scheme of §2244(b)(3) does not apply to §2241 petitions by federal prisoners”).

43) Rodriguez v. Superintendent, Bay State Correctional Center, 139 F.3d 270 (1st Cir. 1998).
The panel addressed several issues concerning the gatekeeping provision of §2244. First, as
to the 30 day time limit established by §2244(b)(3)(D), the court agreed with the Sixth Circuit
in In re Siggers, 132 F.3d 333 (6th Cir. 1997), that the limitation is “precatory, not
mandatory.” 139 F.3d at 272. The court explained that, “[i]f circumstances counsel against
issuing a ruling within 30 days, we must retain the flexibility to bring the appropriate quantum
of attention to bear.” 139 F.3d at 272. Next, the court addressed the “prima facie showing”
that a successive petitioner must make pursuant to §2244(b)(3)(C). Here the court adopted the
view taken by the Seventh Circuit in Bennett v. United States, 119 F.3d 468 (7th Cir. 1997),
that a prima facie showing for gatekeeping purposes is “‘simply a sufficient showing of
possible merit to warrant a fuller exploration by the district court ...” 139 F.3d at 273. Finally,
as to the merits of petitioner’s application, which relied upon the newness of the Supreme
Court’s decision in Cage relative to petitioner’s most recent habeas petition (filed in 1984),
the court rejected petitioner’s contention that, as with Teague, the decision whether a new rule
can be applied on collateral review can be made by a lower federal court. Rather, the court
concluded that §2244(b)(2)(A)’s “plain language instructs that only new rules rendered
retroactive on collateral review ‘by the Supreme Court’ may inure to the benefit of habeas
petitioners.” 139 F.3d at 274. Thus, the court held that “an application to file a second or
successive habeas petition must point to a Supreme Court decision that either expressly
declares the collateral availability of the rule ... or applies the rule in a collateral proceeding.”
139 F.3d at 275.

44) Stantini v. United States, 140 F.3d 424, 426 (2nd Cir. 1998).  The Second Circuit concluded
that, contrary to the district court’s determination, petitioner did not need permission to file
a successive §2255 motion because his first motion, which he labeled a §2255 motion, was
actually more appropriately viewed as a habeas petition pursuant to §2241 because it was filed
after he was convicted but prior to sentencing, a custody status for which §2241, not §2255,
is the appropriate vehicle for seeking relief.

45) In re Smith, 142 F.3d 832, 835-36 (5th Cir. 1998).  The court denied petitioner’s application
for leave to file a successive petition raising a Cage claim because petitioner failed to show
that the rule in Cage was “made retroactive to cases on collateral review by the Supreme
Court.” The court acknowledged that the en banc Fifth Circuit recently held in Humphrey v.
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Cain that “the Supreme Court has made it plain that Cage-Victor errors fit within the second
Teague exception,” thereby allowing retroactive application, but distinguished Humphrey
from this case because the former concerned a first habeas petition which “did not have to
clear the ‘formidable barriers erected by’” the AEDPA’s successor requirements.

46) Gretzler v. Stewart, 146 F.3d 675 (9th Cir. 1998).  The Ninth Circuit affirmed the dismissal
of petitioner’s second habeas petition, which sought to challenge his execution as a violation
of the Eighth Amendment “because he has been on death row since 1975 and his execution
would no longer serve any deterrent or retributive purpose.” The court reasoned that petitioner
could have included the claim in his first petition, which was amended in 1992. In so doing,
the court rejected petitioner’s contention that, like a claim of incompetence to be executed,
this claim did not become ripe until his execution became imminent. Judge Pregerson
dissented, stating that he would remand to the district court for merits consideration.

47) In re Davenport and Nichols, 147 F.3d 605, 611 (7th Cir. 1998).  In this decision involving
the consolidated cases of two federal prisoners, the Seventh Circuit addressed the availability
of habeas corpus relief under §2241 when §2255 proves inadequate to test the legality of a
prisoner’s detention. With regard to the meaning of “inadequate,” the court explained: 

A procedure for postconviction relief can fairly be termed inadequate when
it is so configured as to deny a convicted defendant any opportunity for
judicial rectification of so fundamental a defect in his conviction as having
been imprisoned for a nonexistent offense. It could indeed, though this we
need not decide, be thought an inadequacy of constitutional dimensions. 
After discussing but not deciding whether the constitution requires a procedure to

correct fundamental legal errors in the criminal process, the court concluded:
Even if the purpose of the "adequacy" escape hatch in section 2255 was and
is to preserve whatever constitutional right there may be to habeas corpus, the
escape hatch is not worded so narrowly. Nor would it meet the needs of
practical judicial enforcement to hold, as the Second Circuit did in Triestman
v. United States, 124 F.3d 361, 377-79 (2nd Cir.1997) (contrary to
Dorsainvil, as we read that opinion), that a federal prisoner can seek habeas
corpus if and only if not letting him do so would raise a serious constitutional
question. That is too indefinite. A federal prisoner should be permitted to
seek habeas corpus only if he had no reasonable opportunity to obtain earlier
judicial correction of a fundamental defect in his conviction or sentence
because the law changed after his first 2255 motion.

However, the court added three qualifications to the availability of §2241 relief: first, “the
change of law has to have been made retroactive by the Supreme Court, as the Court has now
done for Bailey errors by its Bousley decision;” second, “it must be a change that eludes the
permission in section 2255 for successive motions;” and third, “‘change in law’ is not to be
equated to a difference between the law in the circuit in which the prisoner was sentenced and
the law in the circuit in which he is incarcerated, ... the first being the venue for his § 2255
motions and the second his venue for his habeas corpus application.” 

Applying this analysis, the court allowed one of the two petitioners to proceed with
his §2241 habeas petition.
See also Brown v. Caraway, 719 F.3d 583 (7th Cir. 2013) (relying on Davenport in holding
that challenge to career offender classification under Begay v. United States, 553 U.S. 137
(2008), could be brought via § 2241 where, inter alia, prisoner’s first § 2255 motion was
denied before Begay was decided, such that § 2255 was inadequate and ineffective). 
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48) Carter v. United States, 150 F.3d 202, 205-06 (2nd Cir. 1998).  The Second Circuit held
“that a denial [of an earlier petition] on grounds of procedural default constitutes a disposition
on the merits and thus renders a subsequent §2254 petition or §2255 motion ‘second or
successive’ for purposes of the AEDPA.” 

49) Thompson v. Calderon, 151 F.3d 918 (9th Cir. 1998) (amended July 13, 1998) (en banc),
cert. denied, 524 U.S. 965 (1998).   In considering, and eventually denying, petitioner’s appeal
from the district court’s denial of his Rule 60(b) motion, which the court treated as a request
for leave to file a successive habeas petition, the Ninth Circuit noted §2244(b)(3)(B)’s
directive that an application for leave to file a successor “shall be determined by a three-judge
panel,” but concluded that remanding to the panel for that purpose “would be a waste of
judicial resources,” especially considering that the “grant or denial of the authorization would
be subject to sua sponte review by the en banc court empaneled to hear this case.” 151 F.3d
at 922. Therefore, the en banc court proceeded to rule on the application.

Turning to petitioner’s application, the court held “that Thompson’s claim that he is
ineligible for the death penalty due to the constitutional infirmity of the rape conviction, which
stands as his sole special circumstance, states a claim under § 2244(b).” The court explained
this conclusion in light of §2244(b)(2)(B)(ii)’s “underlying offense” language as follows:

[U]nlike Sawyer [which established the actual innocence of the death penalty
standard], the standard in § 2244(b) applies to all habeas petitions, not just
capital habeas petitions. For that reason, it would not have made sense for
Congress to adopt, without any changes, the Sawyer standard referring to
eligibility "for the death penalty," since the statute would have to apply to
cases where the petitioner did not receive the death penalty. Thus, the need
to cover non-capital habeas petitions best explains the slight difference in
wording between the Sawyer “actual innocence” standard and §
2244(b)(2)(B)(ii).  Furthermore, the “underlying offense” in a death penalty
case is capital murder rather than merely homicide. Under Gregg v. Georgia,
. . ., and its progeny, the special circumstances or aggravating factors making
a defendant eligible for the death penalty must be particularly alleged in the
indictment. Thus, by claiming the constitutional infirmity of the lone special
circumstance that made him eligible for the death penalty, Thompson is
challenging his conviction of the "underlying offense" of capital murder.

151 F.3d at 924.  See also Pizzuto v. Blades, 673 F.3d 1003, 1010 (9th Cir. 2012) (citing
Thompson and observing that “Section 2244(b)(2) applies not only to the underlying
conviction but also to the imposition of the death penalty.”).

In a lengthy dissent, Judge Reinhardt argued that “[a] record scarred by violations of
due process and littered with procedural barriers to consideration of the merits of the case
should not form the basis for allowing a person's execution.” The judge further observed

that the miscarriage of justice that is about to occur is the product of the
federal judiciary's elevation of procedure over justice, of speed and efficiency
over fairness and due process. I regret that we have chosen that course in
recent years, and believe that in doing so, we have severely tarnished our
nation's justice system. It is the courts that should engender in all of the
people an enduring commitment to liberty and fairness. That commitment
will surely not be inspired by this case and others like it. I respect the
majority's decision. However, I believe that my colleagues have made a most
serious error.

151 F.3d at 937.
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50) United States v. Jackson, 1998 WL 438638 at *1 (10th Cir. July 14, 1998) (unpublished).
Petitioner’s §2255 motion was not second or successive even though he had previously filed
two other §2255 motions because the first motion was filed after his conviction but before
sentencing, a time during which §2255 is “not an available remedy,” and the second motion
was filed during the pendency of petitioner’s direct appeal.

51) Corrao v. United States, 152 F.3d 188, 191 (2nd Cir. 1998).  The court held that “reaching
the merits of an uncertified second or successive §2255 petition impermissibly circumvents
the AEDPA’s gatekeeping provisions,” and therefore vacated the district court’s dismissal of
the petition and subsequent denial of a COA.

52) Adams v. United States, 155 F.3d 582, 583-584 (2nd Cir. 1998).  The court observed that the
“useful and harmless” pre-Act practice of converting prisoner motions seeking relief on
various legal theories into motions pursuant §2255 “might, under AEDPA’s new law, become
extraordinarily harmful to a prisoner’s rights” by depriving him of “the right to have a single
petition for habeas corpus adjudicated, solely by reason of a district court‘s having incorrectly
recharacterized some prior motion as one brought under §2255.” The court therefore held that,
from now on, 

district courts should not recharacterize a motion purportedly made under
some other rule as a motion made under § 2255 unless (a) the movant, with
knowledge of the potential adverse consequences of such recharacterization,
agrees to have the motion so recharacterized, or (b) the court finds that,
notwithstanding its designation, the motion should be considered as made
under § 2255 because of the nature of the relief sought, and offers the movant
the opportunity to withdraw the motion rather than have it so recharacterized.

In footnote 2, the court also advised that, “[i]n giving notice to the movant on the issue of
recharacterization, care should be taken to advise him of [the] limitation period,” in order to
minimize the danger of depriving a prisoner of the opportunity to file a first petition.

53) Nguyen v. Gibson, 162 F.3d 600, 601 (10th Cir. 1998).  In this Oklahoma capital case, the
majority treated petitioner’s attempt to raise a Ford v. Wainwright challenge to his
competency to be executed as a second or successive petition within the meaning of §2244(b).
The majority distinguished this case from the Supreme Court’s decision in Stewart v.
Martinez-Villareal, 523 U.S. 637 (1998), on the ground that, in this case, petitioner did not
include his Ford claim in his initial round of habeas proceedings, “despite the fact that all of
the operative facts were known at the time he filed his first petition.” As to this point, the
court subsequently “reiterate[d] that this case does not present a situation where the grounds
supporting the Ford claim first came to light after the filing of the initial application.”

54) Mancuso v. Herbert, 166 F.3d 97, 99 (2nd Cir.), cert. denied, 527 U.S. 1026 (1999). In this
decision granting the state’s motion to reconsider an earlier order recalling the mandate, the
Second Circuit concluded that, “while §2244(b)(3)(E) prohibits petitions that seek
reconsideration of the merits underlying the grant or denial of a habeas petition [Ed.: the
provision actually prohibits seeking rehearing or certiorari in connection with the grant or
denial of a request for authorization to file a second or successive petition] . . . it does not bar
petitions that ask for reconsideration of the jurisdictional question of whether the AEDPA
even applies, i.e., while Section 2244(b)(3)(E) governs how petitions are treated once they are
properly located within the AEDPA framework, it does not restrict our authority over the
threshold question of whether the AEDPA even applies.” Additionally, in rejecting
petitioner’s argument that his petition should be evaluated under pre-Act law, the court
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concluded that “the AEDPA applies to a habeas petition filed after the AEDPA’s effective
date, regardless of when the petitioner filed his or her initial habeas petition and regardless
of the grounds for dismissal of such earlier petition.” 

55) In re Minarik, 166 F.3d 591, 609 (3rd Cir. 1999).  The Third Circuit joined the Sixth Circuit
and the D.C. Circuit in holding that “anyone seeking to file a second or successive petition
under 18 [sic] U.S.C. §2254 after April 24, 1996, must move in the appropriate Court of
Appeals for an order authorizing the District Court to consider the application. When such a
motion is filed by a petitioner whose previous petition was filed before that date, the Court
of Appeals must apply the substantive gatekeeping standards of 28 U.S.C. §2244(b) as
amended by AEDPA unless such application would bar a second or successive petition that
could have been considered by the District Court under the law existing at the time the
previous petition was filed.”

56) Dunn v. Singletary, 168 F.3d 440, 442 (11th Cir. 1999) (per curiam).  The Eleventh Circuit
rejected petitioner’s argument that even though his petition was successive in the sense that
he had earlier received a merits ruling on a previous petition, it should not be dismissed under
§2244(b) because the previous petition was dismissed “without prejudice.” After noting that
ordinarily dismissal of a habeas petition without prejudice will not result in a later petition
being deemed “second or successive,” the court held that “the §2244(b) inquiry as to whether
a petition is second or successive must focus on the substance of the prior proceedings – on
what actually happened.” In this case, the “without prejudice” designation was actually a
scrivener’s error committed by the clerk of court. The court therefore concluded that petitioner
had received the one bite at the apple to which he was entitled and would not be permitted to
proceed with his second petition.

57) Graham v. Johnson, 168 F.3d 762 (5th Cir. 1999), cert. denied, 529 U.S. 1097 (2000). The
Fifth Circuit decided several issues relating to §2244(b)’s restrictions on second or successive
habeas petitions in this Texas capital case.  First, the court held that the district court’s order
dismissing petitioner’s successive petition for lack of jurisdiction was an appealable order.
The court relied on the reasoning set forth in Pratt v. United States, 129 F.3d 54 (1st Cir.
1997), which reached a similar conclusion on the theory that a prisoner who contends that the
AEDPA does not apply to his arguably successive petition “could regain access to the district
court and vindicate his theory . . . only by an appeal and a subsequent holding that the district
court erred in considering his latest petition under the new statute.” 168 F.3d at 774. In this
“sense,” the court found, the order was final for purposes of appealability. 

Second, the court addressed and rejected petitioner’s contention that his successive
petition should be considered merely a “continuation” of his earlier petition and, as such,
should not be subjected to the strictures of the AEDPA. After a lengthy discussion of the
principles underlying dismissal for exhaustion and the various approaches to stay-abeyance
procedures, the court concluded that “[c]onstruing an application filed after a previous
application is dismissed without prejudice as a continuation of the first application for all
purposes would eviscerate the AEDPA limitations period and thwart one of AEDPA’s
principal purposes. . . . We decline to do so.” 168 F.3d at 780.

Third, the court rejected petitioner’s claim that applying the AEDPA’s successor
restrictions to him would be impermissibly retroactive. After reviewing the legislative intent,
the Supreme Court’s retroactivity decisions, and the approaches of other circuits, the court
concluded that “the focus of [its] retroactivity inquiry should be on the detrimental reliance
he placed on pre-AEDPA law and the extent to which the statutory changes upset his settled
expectations.” 168 F.3d at 786.  Because petitioner could not make a satisfactory showing that
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he “might have reasonably relied on pre-AEDPA law in filing any of his federal previous [sic]
habeas applications,” the court concluded that application of §2244(b)’s successor restrictions
would not have an impermissible retroactive effect. 168 F.3d at 786.

58) In re Goddard, 170 F.3d 435, 438 (4th Cir. 1999).  A majority of the Fourth Circuit panel
dismissed petitioner’s application for leave to file a second or successive §2255 motion,
finding that his initial §2255 motion, which sought only the reinstatement of his right to direct
appeal, should not be counted in determining the status of his current §2255 motion raising
substantive issues. After discussing the unfair consequences that would be brought about if
pro se inmates were required to raise all direct appeal claims and all collateral claims in a
§2255 motion made necessary due to the ineffectiveness of trial/direct appeal counsel, the
court held that “when a prisoner’s first §2255 motion is granted to reenter judgment and
permit a direct appeal [by restarting the period for perfecting the appeal], ‘the counter of
collateral attacks pursued’ is ‘reset to zero.’” (quoting Shepeck v. United States, 150 F.3d 800,
801 (7th Cir. 1998) (per curiam)).

59) In re Audwin Hawatha Taylor, 171 F.3d 185, 187-188 (4th Cir. 1999).  The Fourth Circuit
held that a §2255 motion raising only issues that arise out of resentencing following an earlier
successful §2255 motion is not “second or successive” within the meaning of the amendments
to 28 U.S.C. §2255 set forth in the AEDPA, because the second motion provides the first
opportunity to collaterally challenge the resentencing proceeding. 

60) Brown v. Lensing, 171 F.3d 1031 (5th Cir. 1999).  The Fifth Circuit panel affirmed the
district court’s dismissal of petitioner’s second habeas petition, the filing of which had been
previously authorized by the court of appeals pursuant to §2244(b). When it originally
approved petitioner’s application for leave to file, the court of appeals found that petitioner
had made a prima facie showing that his Cage v. Louisiana claim relied upon a new rule of
constitutional law made retroactive to cases on collateral review. Subsequently, the Fifth
Circuit joined the First, Fourth and Eleventh Circuits in holding that §2244(b)(2)(A) requires
a would-be second or successive petitioner to “‘point to a Supreme Court decision that either
expressly declares the collateral availability of the rule ... or applies the rule in a collateral
proceeding,’” (quoting In re Smith, 142 F.3d 832, 835 (5th Cir. 1998). In this case, the district
court, citing the Fifth Circuit’s decision in Smith, undertook its own review of petitioner’s
entitlement to proceed with his second petition and ultimately concluded that he could not do
so because he could not identify a Supreme Court decision making Cage retroactive. In
affirming this decision, the Fifth Circuit expressly disapproved the approach taken by another
court in Tyler v. Cain, 1998 WL 614183 (E.D.La. Sept. 10, 1998), in which the district judge
concluded that §2244(b)(2)(A) no longer governed the case once the court of appeals had
determined to allow the second or successive petition to go forward.

61) Guenther v. Holt, 173 F.3d 1328, 1331 (11th Cir. 1999), cert. denied, 528 U.S. 1085 (2000).
In the context of deciding that the district court’s refusal to transfer petitioner’s second or
successive petition to the court of appeals for consideration pursuant to §2244(b) did not harm
petitioner, the Eleventh Circuit indicated that second or successive petitions, like first
petitions, must be filed within the one year limitations period of §2244(d).

62) Garrett v. United States, 178 F.3d 940, 942 (7th Cir. 1999).  Petitioner’s third §2255 motion
was not “second or successive” so as to require leave of the court of appeals prior to filing
because the two previous §2255 motions were dismissed without prejudice by the district
court before they became ripe for decision in order to allow petitioner to hone them after
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obtaining better legal assistance. The court explained: “Our cases have required that, in order
for a habeas petition to be considered successive, the previous motion must have been denied
on the merits. ... The district court must have engaged in substantive review.” 

63) In re King, 190 F.3d 479 (6th Cir. 1999) (en banc), cert. denied, 529 U.S. 1041 (2000).  The
court held that “once a panel of this court grants or denies an individual permission to file a
second or successive petition in the district court, §2244(b)(3)(E) prohibits any party from
seeking further review of the panel’s decision, either from the original panel or from the en
banc court.”  190 F.3d at 480.  In so holding, the court rejected petitioner’s argument that
although §2244(b)(3)(E) prohibits consideration of a “a petition for rehearing,” Congress’
failure to specifically prohibit suggestions for rehearing en banc, as it appeared to do
elsewhere in AEDPA, see §2266(b)(50(B)(i), leaves that avenue for review open to prisoners
seeking reconsideration of the denial of leave to file a second or successive petition.  In
addition to rejecting petitioner’s statutory interpretation argument, the court also noted that
petitioner’s “position conflicts with the congressional intent of the statute. * * * To allow a
rehearing or rehearing en banc of a panel’s §2244(b) decision would further perpetuate the
continued review of habeas corpus claims by the federal courts, which was the very abuse the
statute was designed to eliminate.”  190 F.3d at 482.

64) United States v. Roberson, 194 F.3d 408, 412 (3rd Cir. 1999).  The Third Circuit held that
its holding in In re Minarik, 166 F.3d 591 (3rd Cir. 1999) (§2244(b)’s restrictions on second
or successive §2254 petitions apply even though first petition was filed pre-Act, unless doing
so would bar a second or successive petition that could have been entertained under pre-Act
abuse of the writ rules), “applies with equal force” to §2255 cases. 

65) In re Moore, 196 F.3d 252, 254 (D.C. Cir. 1999).  In this federal drug case, the D.C. Circuit
dismissed petitioner’s application for leave to file a second or successive §2255 motion,
finding it unnecessary in light of the court’s conclusion that petitioner “ha[d] not yet filed a
first petition ....”  The government contended that a “Motion to Reconsider Sentence” filed
by petitioner one month after sentencing and dismissed by the sentencing court “without
prejudice,” actually counted as petitioner’s first §2255 motion.  The court of appeals rejected
this contention as “wholly without merit,” explaining that when “‘the habeas petitioner does
not receive an adjudication of his claim,’ a subsequent petition is not ‘a second or successive
motion’ under the AEDPA.” (quoting Stewart v. Martinez-Villareal, 523 U.S. 637, 645
(1998)).  “Here,” the court continued, “the district court denied the Motion to Reconsider
‘without prejudice.’  Though the court did not explain its disposition, there is no indication
that the court denied the petition on the merits.”  

66) Johnson v. United States, 196 F.3d 802, 805 (7th Cir. 1999).  Observing that it did “not see
how a proposed amendment to one’s first [§2255] motion can be deemed a ‘second or
successive’ motion,” the Seventh Circuit vacated and remanded the district court’s dismissal
on that basis of several claims petitioner attempted to amend into his §2255 motion. The
Seventh Circuit explained:  

[A] motion is caught by §2244(b) and §2255 [para.] 8 only if it is second or
successive to a proceeding that ‘counts’ as the first.  A petition that has
reached final decision counts for this purpose. ... But the AEDPA allows
every prisoner one full opportunity to seek collateral review.  Part of that
opportunity – part of every civil case – is an entitlement to add or drop issues
while the litigation proceeds. * * * No one supposes that an amendment to
the complaint in pending civil litigation violates principles of claim

Second or Successive Petitions  1278 -- CTA



preclusion (res judicata), even though an identical claim raised in a separate
suit would be precluded. Just so with amendments and the AEDPA. A
prisoner receives one complete round of litigation, which as in other civil
suits includes the opportunity to amend a pleading before judgment.

67) United States v. Miller, 197 F.3d 644, 646 (3rd Cir. 1999).  In this federal drug case, the
Third Circuit addressed the “novel problem of judicial administration” posed by district courts
sua sponte recharacterizing pro se pleadings as §2255 motions.  Due to the AEDPA’s creation
of restrictions on second or successive §2255 motions, this practice, which “once opened the
doors of the federal courts to pro se litigants[,] now threatens unintentionally to close them
shut.”  To guard against depriving unwary pro se litigants of their right to one full opportunity
for collateral  review, the court, following the lead of the Second Circuit in Adams v. United
States, 155 F.3d 582 (2nd Cir. 1998), established the following guidelines:

[D]istrict courts must ... take certain prophylactic measures before
recharacterizing a pro se petitioner’s post-conviction motion as a § 2255
motion or ruling on a § 2255 motion denominated as such. More specifically,
we prescribe that upon receipt of a pro se pleading challenging an inmate’s
conviction or incarceration – whether styled as a § 2255 motion or not –
district courts should issue a form notice to the petitioner regarding the effect
of such a pleading in light of AEDPA. This communication should advise the
petitioner that he can (1) have his motion ruled upon as filed; (2) have his
motion recharacterized as a § 2255 motion and heard as such, but lose his
ability to file a second or successive petitions absent certification by the court
of appeals; or (3) withdraw his petition and file one all-inclusive § 2255
petition within the one-year statutory period prescribed by AEDPA in § 2255.
In this case, because the district court did not provide petitioner with sufficient

notification, the court of appeals set aside the recharacterization of petitioner’s pleadings and
remanded for additional proceedings under the procedural adopted in this case.

68) Haro-Arteaga v. United States, 199 F.3d 1195, 1197 (10th Cir. 1999).  The Tenth Circuit
held that petitioner’s third-in-time §2255 motion was not successive, and therefore not subject
to the AEDPA’s gatekeeping requirements, because both of his previous motions were
voluntarily dismissed without petitioner having “conceded any claim,” without any claim
having been “decided on the merits,” and without the district court having “engaged in
substantive review.”

69) Gray-Bey v. United States, 201 F.3d 866, 867 (7th Cir. 2000).  A majority of the Seventh
Circuit panel expressed agreement with the other circuits that have addressed this question,
and held that a court of appeals does have the power to extend the 30 day period for deciding
gatekeeping questions prescribed by 28 U.S.C. §2244(b)(3) in “those few cases which require
reasoned adjudication and cannot be resolved within the statutory period.”

70) West v. Vaughn, 204 F.3d 53 (3rd Cir. 2000).  Construing §2244(b)(2)’s “made retroactive
to cases on collateral review” language, the Third Circuit held that “precedent that makes clear
that a new constitutional rule fits the Teague retroactivity exception suffices to make a rule
retroactive for purposes of successive habeas petitions under AEDPA.  This is so even if the
pronouncements are not made in the context of the new rule on habeas review.” 204 F.3d at
61. Viewing the “Supreme Court’s declaration in Sullivan v. Louisiana . . . that a Cage[ v.
Louisiana] error represents a ‘structural defect’ that effectively nullifies the prior proceeding”
against the Court’s Teague line of cases, the court further held “that the constitutional rule
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announced in Cage v. Louisiana has indeed been ‘made retroactive to cases on collateral
review’ within the meaning of ... §2244(b)(2)(A).” 204 F.3d at 55.  Proceeding to the
substance of petitioner’s request for leave to file a successive habeas petition, the court
concluded that because the reasonable doubt instruction given to the jury in his case was not
defective, he would not be permitted to proceed.

71) United States v. Villa-Gonzalez, 208 F.3d 1160, 1164-1165 (9th Cir. 2000). After concluding
that “the plain language of section 2255 incorporates 28 U.S.C. §2244(b)(4) as part of the
certification procedures of section 2244,” the Ninth Circuit upheld the district court’s
determination that it was required to reassess petitioner’s ability to satisfy the requirements
for filing a second or success petition notwithstanding the fact that petitioner had previously
been authorized to file such a petition by the court of appeals.  The Ninth Circuit further
explained that, “[a]lthough the statute does not explain the nature of th[e] showing [to be
made to the district court], we conclude that the prisoner must make more than another prima
facie showing.”  The court outlined the procedure to be followed by district courts as follows:

[U]nder section 2244(b)(4), a district court must conduct a thorough review
of all allegations and evidence presented by the prisoner to determine
whether the motion meets the statutory requirements for the filing of a second
or successive motion.  As with the district court's review of a first section
2255 motion, summary denial of the motion is proper when the motion and
the files and records of the case conclusively show that the prisoner's motion
does not meet the second or successive motion requirements. [citation
omitted].  If the existing record does not conclusively resolve the issue, the
district court should order a response from the government and hold an
evidentiary hearing. [citation omitted].

After further review, the court of appeals affirmed the district court denial of petitioner’s
§2255 motion on the ground that it failed to meet the statutory criteria for second or
successive filings.

72) Gray-Bey v. United States, 209 F.3d 986, 988 (7th Cir. 2000) (per curiam).  In the course
of concluding that petitioner should be permitted to raise his Bailey v. United States, 516 U.S.
137 (1995), claim through a §2241 petition, the court noted that petitioner “neglected to raise
the [claim for relief] in the district court [during his §2255 proceedings], although there was
a conflict among the circuits on the subject, and the Supreme Court granted certiorari in
Bailey ... while [petitioner’s] collateral attack was pending.”  However, the court went on to
conclude that, “for purposes of §2255 para. 8(2) a rule is ‘unavailable’ until the Supreme
Court renders a decision, for it is the high court’s decision that must be held retroactive.”

73) United States v. Orozco-Ramirez, 211 F.3d 862, 869 (5th Cir. 2000).  Disagreeing with the
Fourth Circuit’s decision in In re Goddard, 170 F.3d 435 (4th Cir. 1999), the Fifth Circuit
held that any claims that were available to petitioner at the time he filed his initial §2255
motion, which raised only the single – and successful – claim that counsel was ineffective for
failing to perfect his direct appeal, were to be considered “second or successive” when raised
in petitioner’s second §2255 motion filed after completion of his reinstated direct appeal. 

74) In re Cook, 215 F.3d 606, 608 (6th Cir. 2000).  The court held that “when a prisoner’s first
habeas application is dismissed for procedural default arising from failure to exhaust state
remedies where the [state] statute of limitations has run on those remedies, the dismissal is ‘on
the merits,’ and that prisoner’s second habeas application must be authorized by this court
under §2244(b)(3).”
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75) In re Provenzano, 215 F.3d 1233, 1235-36 (11th Cir.), cert. denied, 530 U.S. 1256 (2000). 
In this order denying petitioner’s application for leave to file a second or successive petition
challenging his death sentence, the panel found no conflict between the Eleventh Circuit’s
holding in In re Medina, 109 F.3d 1556 (11th Cir. 1997), that “a competency to be executed
claim not raised in the initial habeas petition is subject to the strictures of 28 U.S.C.
§2244(b)(2),” and the Supreme Court’s decision in Stewart v. Martinez-Villareal, 523 U.S.
637 (1998).  The court explained that, because Martinez-Villareal did not involve a
competency claim not raised in the first petition, “the Supreme Court in Martinez-Villareal
had no occasion to decide whether our Medina decision is correct.”  The panel also noted that
“the question for §2244(b)(2)(B)(ii) purposes is not whether the factual predicate for the claim
could have been discovered through the exercise of reasonable diligence at the time of trial,
but instead whether it could have been discovered ‘previously,’which means at least as late
as the time of the filing of the first federal habeas petition.”  Finally, the panel reaffirmed
Medina’s conclusion that an “innocence of the death penalty claim does not fit within either
§2244(b)(2) exception.

76) In re Joshua, 224 F.3d 1281, 1282 (11th Cir. 2000).  The Eleventh Circuit made the
following statements in the course of denying petitioner’s application for leave to file a second
or successive §2255 motion containing an Apprendi claim:

We agree with the First Circuit that the Supreme Court has not declared
Apprendi to be retroactive to cases on collateral review.  [footnote omitted] 
For a new rule to be retroactive, the Supreme Court must make it retroactive
to cases on collateral review .... [citation omitted].  It is not enough that the
new rule is or will be applied retroactively by the Eleventh Circuit or that it
satisfies the criteria for retroactive application set forth by the Supreme Court
in Teague ....  To date, the Supreme Court has not declared that Apprendi be
applied retroactively to cases on collateral review.  Moreover, even assuming
arguendo that application of a new rule by the Supreme Court in a case on
collateral review is sufficient to make that new rule apply retroactively, that
has not occurred here.  Apprendi was decided in the context of a direct
appeal, and the Supreme Court has not applied it in a case on collateral
review.

77) In re Jones, 226 F.3d 328, 333-334 (4th Cir. 2000).  The court rejected petitioner’s
contention that application of the AEDPA’s gatekeeping provisions to bar his effort to file a
successive §2255 motion challenging his conviction for “using” a firearm in light of Bailey
v. United States, 516 U.S. 137 (1995), would create an impermissible retroactive effect. 
Although the court made clear in footnote 1 that, in its view, “[t]he AEDPA amendment of
§2255 indisputably attaches a new legal consequence to the filing of a first §2255 motion,”
it concluded that petitioner had failed to show reliance on the continued existence of pre-
AEDPA law necessary to prevent the amendments from being applied to him. 

The court went on, however, to hold that, “in a limited number of circumstances, ...
§2255 as amended by the AEDPA is inadequate or ineffective to test the legality of the
detention of a federal prisoner.  In such cases, the prisoner may file a petition for a writ of
habeas corpus ... pursuant to §2241.”  The court set forth the following criteria for determining
whether a prisoner should be permitted to proceed via §2241:  “§2255 is inadequate and
ineffective to test the legality of a conviction when: (1) at the time of conviction, settled law
of this circuit of the Supreme Court established the legality of the conviction; (2) subsequent
to the prisoner’s direct appeal and first §2255 motion, the substantive law changed such that
the conduct of which the prisoner was convicted is deemed not to be criminal; and (3) the
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prisoner cannot satisfy the gatekeeping provisions of §2255 because the new rule is not one
of constitutional law.”  Finding that petitioner met these criteria, the court concluded that he
should be permitted to file a habeas petition pursuant to §2241. 

78) Talbott v. Indiana, 226 F.3d 866, 869 (7th Cir. 2000).  Rejecting petitioner’s application for
leave to file a successive §2254 petition raising an Apprendi claim, the Seventh Circuit stated
as follows:  “Apprendi does not state that it applies retroactively to other cases on collateral
review.  No other decision of the Supreme Court applies Apprendi retroactively to cases on
collateral review.  So, ... no application based on Apprendi can be authorized under
§2244(b)(2)(A).”

79) Browning v. United States, 241 F.3d 1262, 1264 (10th Cir. 2001) (en banc).  Dismissing
petitioner’s application for leave to file a second or successive §2255 motion raising an
Apprendi claim, the en banc Tenth Circuit held that, “while a Teague analysis remains
applicable to initial habeas applications raising new rules of constitutional law under section
2255, the proper test on a second or successive application is merely to ask whether the rule
has been made retroactive by the Supreme Court.”  Additionally, the court found that “a rule
is ‘made retroactive’ by the [Supreme] Court only if the Court actually applies the rule
retroactively, or makes some explicit statement regarding retroactivity.”  Because the Supreme
Court has taken no such action with respect to Apprendi, the Tenth Circuit concluded that
petitioner’s application could not be granted.  

Additionally, after acknowledging that its consideration of this case extended beyond
the 30 day period suggested in §2244(b)(3))(D), the court also expressed its agreement with
the First, Second, Fourth and Seventh Circuits that the 30 day rule “is ‘hortatory or advisory
rather than mandatory.’” (citations omitted). 

80) Reyes-Requena v. United States, 243 F.3d 893 (5th Cir. 2001).  The Fifth Circuit addressed
several issues arising out of petitioner’s attempt to secure second or successive review of his
claim that, under Bailey v. United States, he was not guilty of the 18 U.S.C. §924(c)(1) offense
for which he was convicted.  The court began by holding that “§2255 incorporates both
§2244(b)(3)(C) and §2244(b)(4),” 243 F.3d at 897, the second of which, the court observed,
obligates district courts to undertake their own review of a prisoner’s ability to satisfy the
second or successive application  requirements, notwithstanding a court of appeals’ previous
determination that the prisoner has made a prima facie showing satisfying those criteria, see
243 F.3d at 899.

 The court next determined that the rule announced in Bailey does not “fit[] within the
new rule of constitutional law prong of §2255.” 243 F.3d at 900.  Therefore, petitioner could
only obtain relief on his Bailey claim by meeting §2255’s “savings clause,” and proceeding
via a petition for habeas corpus pursuant to §2241.  Delineating the circumstances under
which a prisoner may proceed in this way, the court held as follows:  “[T]he savings clause
of §2255 applies to a claim (i) that is based on a retroactively applicable Supreme Court
decision which establishes that petitioner may have been convicted of a nonexistent offense
and (ii) that was foreclosed by circuit law at the time when the claim should have been raised
in the petitioner's trial, appeal, or first § 2255 motion.”  243 F.3d at 904.  Here, the court found
petitioner to have satisfied  this “stringent savings clause test,” and concluded that he should
be “permitted to file his Bailey claim under §2241 in the district of his incarceration . . . which
must then rule on the merits of his petition.”  243 F.3d at 906.

81) United States v. Peterman, 249 F.3d 458, 462 (6th Cir. 2001), cert. denied, 534 U.S. 1008
(2001).  The Sixth Circuit reversed the district court’s decision granting petitioners’ §2241
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petitions, in which they challenged their sentences on the ground of an intervening change in
law.  Agreeing with the government’s contention, the court of appeals held that petitioners had
not established that §2255 did not afford them an adequate or effective remedy, such that they
could properly invoke its “savings clause” and proceed via §2241.  The court explained:

Without determining the exact scope of the savings clause, we conclude that
defendants’ claims do not fall within any arguable construction of it because
defendants have not shown an intervening change in the law that establishes
their actual innocence.  Under Charles[ v. Chandler, 180 F.3d 753 (6th Cir.
1999) (per curiam)], if petitioners do not make a claim for actual innocence,
they are not entitled to relief through §2255’s savings clause. 

82) Scott v. Mitchell, 250 F.3d 1011, 1013 (6th Cir. 2001), cert. denied, 533 U.S. 912 (2001). 
Denying petitioner’s request for a stay of execution, the Sixth Circuit panel rejected the state’s
contention that all of the claims presented in petitioner’s “Supplemental Petition for a Writ
of Habeas Corpus” were barred by the AEDPA’s rules against second or successive petitions. 
Specifically, the court held that  petitioner’s claim that “he was denied his Eighth Amendment
and due process rights because Ohio’s procedures for determining competence for purposes
of execution are unconstitutional” “might not have been ripe six years ago [when his first
petition was filed, but] it is certainly ripe now.”  The court proceeded to deny the claim on the
merits. 

83) Crouch v. Norris, 251 F.3d 720, 724 (8th Cir. 2001). The court denied petitioner’s
application for leave to file a second or successive §2254 petition as unnecessary, concluding
that petitioner’s “proposed petition is not abusive because he could not have raised his parole-
related claims in his first habeas petition [since the facts underlying those claims did not come
into existence until approximately ten months after his first petition was filed].”

84) Jeffers v. Chandler, 253 F.3d 827 (5th Cir. 2001), cert. denied, 534 U.S. 1001 (2001).  The
Fifth Circuit panel rejected petitioner’s attempt to obtain merits review of his Richardson v.
United States claim via a §2241 motion, finding that he had failed to make the kind of “actual
innocence” allegations required trigger §2255's savings clause.  The court explained that
petitioner’s allegation that the jurors were not instructed on the requirement – recognized in
Richardson, which was not available at the time of petitioner’s §2255 motion – that each
violation alleged as part of a continuing criminal enterprise must be found unanimously “does
not amount to a claim that [petitioner] was convicted of ‘a nonexistent offense’ as required
by Reyes-Requena  [v. United States, 243 F.3d 893 (5th Cir. 2001)].” 253 F.3d at 831. 
“‘Actual innocence’ for the purposes of our savings clause test,” the court continued, could
only be shown if [petitioner] could prove that based on a retroactively applicable Supreme
Court decision, he was convicted for conduct that did not constitute a crime.  Richardson,
however, has no effect on whether the facts in [petitioner]’s case would support his conviction
for a substantive offense.”  253 F.3d at 831.

85) Pennington v. Norris, 257 F.3d 857, 859 (8th Cir. 2001).  Characterizing petitioner’s case
as “a new breed of ‘mixed’ petition,” because it contained “second or successive” claims
requiring authorization under §2244(b) as well as a challenge to the denial of parole, which
was not “second or successive,” the Eighth Circuit established the following rule:

[A] prisoner who raises habeas claims that require §2244(b) authorization,
mixed with claims that do not, should be given the option of seeking
authorization from the court of appeals for his “second or successive” claims,
or of amending his petition to delete those claims so he can proceed with the
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claims that require no authorization.
Because the district court dismissed petitioner’s case without giving him the option of deleting
his “second or successive” claims, the Eighth Circuit reversed and remanded for application
of the rule set forth above.

86) Turner v. Artuz, 262 F.3d 118 (2nd Cir.), cert denied, 534 U.S. 1031 (2001).  In this New
York case, petitioner sought leave to file a second or successive petition in order to raise two
claims of ineffective assistance of appellate counsel for failure to raise on direct appeal the
substance of two claims that were found to be procedurally defaulted in petitioner’s first
federal habeas proceeding.  Assessing whether these claims were “second or successive” such
that leave to file them was required by §2244(b), the Second Circuit held that the district
court’s “determination that claims (1) and (2) were procedurally defaulted qualifies as an
adjudication on the merits.” 262 F.3d at 123.  From there, the court concluded “that
[petitioner]’s subsequent §2254 petition was ‘second or successive’ for purpose of the
AEDPA,” and denied leave to file.  262 F.3d at 123.

87) Forbes v. United States, 262 F.3d 143, 145 n.4 (2nd Cir. 2001).  Denying petitioner’s
application for leave to file a second or successive §2255 petition containing an Apprendi
claim, the court noted as follows: 

Justice O’Connor’s concurrence in Tyler [v. Cain] (necessary to achieve a
majority in that case) admits of the possibility that, in limited circumstances,
a new rule could be ‘made retroactive’ upon its announcement without the
Court’s expressly stating as much, so long as the decision states that the new
rule possesses attributes that in fact qualify it for retroactivity under Teague
v. Lane ...  No such statements are found in Apprendi, however, and therefore
Justice O’Connor’s analysis does not help petitioner here.

88) Henderson v. United States, 264 F.3d 709, 710 (7th Cir. 2001).  Dismissing petitioner’s
motion for leave to file a second or successive §2255 motion as moot, the Seventh Circuit held
that when a district court recharacterizes a prisoner’s filing as a §2255 motion, but fails to
follow the rule of United States v. Evans, 224 F.3d 670 (7th Cir. 2000), requiring that the
prisoner be advised of the consequences of recharacterization and provided an opportunity to
withdraw, that filing “will not be deemed a section 2255 motion.” 

89) In re Turner, 267 F.3d 225 (3rd Cir. 2001).  The Third Circuit denied petitioner’s
application for leave to file a second or successive §2255 motion to challenge his federal
conviction under Apprendi.  Relying on Tyler v. Cain, 533 U.S. 656 (2001), the court held that
“Apprendi has not been ‘made retroactive to cases on collateral review by the Supreme
Court,’” thereby precluding petitioner from making the prima facie showing necessary for
permission to file. In reaching this conclusion, the court rejected as “overly simplistic” the
government’s argument that, under Tyler, the mere fact that no Supreme Court case
“specifically holds that Apprendi is retroactive on collateral review” is sufficient to defeat
petitioner’s application.  Rather, citing Justice O’Connor’s concurrance in Tyler, the court
noted that Apprendi could be deemed to have been “made retroactive” “if Supreme Court
holdings dictate th[at] conclusion . . .”  267 F.3d at 229.  After analyzing petitioner’s
arguments on this point, the court concluded that Apprendi had not been “made retroactive,”
even under Justice O’Connor’s formulation, and dismissed petitioner’s application “without
prejudice in the event that the Supreme Court subsequently makes Apprendi retroactive to
cases on collateral review.”  267 F.3d at 231.
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90) In re Byrd, 269 F.3d 585, 585-586 (6th Cir. 2001) (en banc).  In this Ohio capital case, a
majority of the en banc Sixth Circuit entered an order “remand[ing] this matter for the
development of a factual record sufficient to permit sua sponte consideration of a request for
leave to file a second petition for a writ of habeas corpus.”  Describing this unusual directive
as “ancillary in nature to the petition for the writ of habeas corpus,” the court went on to
specify several factual issues that should be addressed by the lower court in the development
of “a record with regard to John Byrd’s claim of innocence presented to the Ohio courts but
on which no testimony of witnesses or evidence was taken.”

91) Littlejohn v. Artuz, 271 F.3d 360, 362-363 (2nd Cir. 2001).  The Second Circuit vacated the
district court’s denial of petitioner’s motion for leave to amend his §2254 petition, and
remanded for consideration of that request under F.R.C.P. 15(a).  The district court’s decision
rested on the erroneous assumption that the court was required to treat the motion to amend
as an application for leave to file a second or successive petition.  Rejecting this view, the
Second Circuit “expressly h[e]ld ... that motions to amend a habeas petition should not be
construed as second or successive petitions.”  After discussing some of its recent decisions
relevant to the issue, the court went on to explain that, “before a motion or petition can be
regarded as successive, there must be some prior adjudication on the merits or a dismissal with
prejudice.  Under this reading of our past cases, it is clear that when amendment of a §2254
petition is sought before the district court rules on the merits of the petition, the motion to
amend is not a second or successive petition.”

92) Spivey v. State Board of Pardons and Paroles, 279 F.3d 1301, 1303 (11th Cir. 2002) (per
curiam).  A majority of the Eleventh Circuit panel affirmed the district court’s denial of
appellant’s motion for a stay of execution filed in conjunction with a §1983 action challenging
the makeup of the state board of pardons and paroles, several members of which were under
investigation.  Relying on Gilreath  v. State Board of Pardons and Paroles, 273 F.3d 932
(11th Cir. 2001), the majority held that appellant’s §1983 action should be treated as a second
or successive habeas petition, for which he had not received authorization to file under
§2244(b).  Judge Barkett dissented, contending that appellant’s challenge was properly filed
as a §1983 action.

93) In re Smith, 285 F.3d 6 (D.C.Cir. 2002).  At the government’s request, the D.C. Circuit
denied petitioner’s application for leave to file a second or successive §2255 motion seeking
to vacate his conviction under 18 U.S.C. §924(c) in light of United States v. Stewart, 246 F.3d
728 (D.C. Cir. 2001).  The court observed that “[t]here is no question that [petitioner]’s
§924(c) conviction is no longer valid,” 285 F.3d at 7, but agreed with the government that
petitioner should pursue relief from that conviction via a §2241 petition in the district of his
incarceration, which is within the Seventh Circuit.  The government further asserted that,
under prevailing Seventh Circuit precedent, petitioner should prevail on his §2241 petition. 
The court “t[ook] at face value the government’s representation, for the government will be
bound to argue in support of relief for [petitioner] in the Seventh Circuit.”  285 F.3d at 9. 
Finally, the court made clear that, “[s]hould the government’s interpretation of Seventh Circuit
law prove to be mistaken, [petitioner] then may renew his contention in this court that there
is an ‘actual innocence’ exception under AEDPA.”  285 F.3d at 9.

94) United States v. Emmanuel, 288 F.3d 644, 649 (4th Cir. 2002).  The Fourth Circuit adopted
the following procedure for district courts to “follow prior to converting a prisoner’s
mislabeled or unlabeled post-conviction motion into the movant’s first §2255 motion[:]”

[I]f a prisoner files a motion that is not denominated a §2255 motion and the
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court at its option prefers to convert it into the movant's first §2255 motion,
the court shall first advise the movant that it intends to so recharacterize the
motion. The court shall also notify the movant of the §2255 restrictions on
second or successive motions, the one-year period of limitations, and the four
dates in §2255 to be used in determining the starting date for the limitations
period. The notice to the movant shall set a reasonable amount of time for the
prisoner to respond to the court's proposed recharacterization and shall advise
the prisoner that failure to respond within the time set by the court will result
in the original motion being recharacterized as a §2255 motion. And, of
course, if the movant does not respond within the time set by the court, the
court may proceed with its recharacterization of the motion. [footnote
omitted]

If, within the time set by the court, the movant agrees to have the
motion recharacterized or by default acquiesces, the court shall consider the
motion as one under §2255 and shall consider it filed as of the date the
original motion was filed. If the movant agrees to or acquiesces in the
recharacterization, the court should permit amendments to the motion to the
extent permitted by law. . .  If, however, the movant responds within the time
set by the court but does not agree to have the motion recharacterized, the
court shall not treat it as a §2255 motion but shall rule on the merits of the
motion as filed.
Because petitioner in this case “was not given notice of the adverse consequences of

having his Rule 35 motion construed as an initial §2255 motion,” the court vacated the district
court’s order denying relief and remanded for further consideration.  The court further
instructed that, on remand, the district court should consider the claims raised in petitioner’s
Rule 35 motion and in his subsequent §2255 motion “together as one §2255 motion, which
shall be deemed timely filed.”  Finally, because petitioner had not been afforded notice prior
to the district court’s denial of relief, the court ordered that petitioner be given “a reasonable
amount of time for the motion to be amended to reflect any additional alleged grounds for
relief.”

95) In re Shelton, 295 F.3d 620, 622 (6th Cir. 2002) (per curiam).  Joining the Second, Third,
Fourth, Seventh, Ninth and Tenth Circuits, the Fifth Circuit panel held as follows:

“[D]istrict courts should not recharacterize a motion purportedly made under
some other rule as a motion made under § 2255 unless (a) the movant, with
knowledge of the potential adverse consequences of such recharacterization,
agrees to have the motion so recharacterized, or (b) the court finds that,
notwithstanding its designation, the motion should be considered as made
under § 2255 because of the nature of the relief sought, and offers the movant
the opportunity to withdraw the motion rather than have it so
recharacterized.”

(quoting Adams v. United States, 155 F.3d 582, 584 (2nd Cir. 1998)).  “Unless such a warning
is provided,” the court continued, “a re-characterized §2255 motion must not be counted
against the prisoner for purposes of the bar on successive motions.”  Applying its holding to
this case, the court concluded that the district court had not provided petitioner with sufficient
notice and opportunity to withdraw before recharacterizing and dismissing his initial post-
conviction filing.  The court therefore determined that the earlier submission could not be
counted against petitioner, and dismissed his request for leave to file a successive §2255
motion as moot.
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96) United States v. Palmer, 296 F.3d 1135, 1146-1147 (D.C. Cir. 2002).  In this federal
narcotics and firearms case, the D.C. Circuit addressed the issues arising out of sua sponte
recharacterization of pro se pleadings as §2255 motions.  The court reached the following
conclusions:

[T]he [federal] court may recharacterize a post-conviction motion made
under another rule or law as a section 2255 motion only if it first ensures that
the movant is fully informed of section 2255’s restriction on second or
successive 2255 motions as well as other procedural hurdles implicated by
recharacterization and the court offers the movant an opportunity to withdraw
his motion. [footnote omitted] We endorse the Fourth Circuit’s instruction
that “[t]he notice to the movant shall set a reasonable period of time for the
prisoner to respond to the court’s proposed recharacterization and shall
advise the prisoner that failure to respond within the time set by the court will
result in the original petition being recharacterized as a § 2255 petition.”
[United States v.] Emmanuel, 288 F.3d [644,] 649 [(4th Cir. 2002)]. Thus,
where, as here, a movant’s post-conviction filing has been recharacterized
without using the protocol, the recharacterized motion will ordinarily not
function as a first petition for the purpose of determining whether the section
2255 motion under review is a second or successive one.

Applying this approach, the court reversed the district court’s dismissal of petitioner’s §2255
motion and remanded for further proceedings.  [Editor’s note:  The court’s opinion in this
case includes analyses of, and reasons for rejecting, contrary conclusions by the Fifth and
Eleventh Circuits, which may be useful to petitioners litigating in those circuits.] 

97) Hill v. State of Alaska, 297 F.3d 895, 899 (9th Cir. 2002).  Agreeing with the Fifth and
Eighth Circuits on this issue of first impression in the Ninth Circuit, the court held that a
petition containing claims challenging the calculation of petitioner’s release date under
Alaska’s “mandatory parole” system was not properly treated as “second or successive” for
purposes of §2244(b).  The court reasoned that although petitioner had previously “filed
numerous habeas petitions,” the parole-related claims raised in his current petition “could not
have been included in earlier petitions challenging his conviction and sentence.”

98) Ching v. United States, 298 F.3d 174 (2nd Cir. 2002).  The Second Circuit held that “a
habeas [§2241] petition submitted during the pendency of an initial §2255 motion should be
construed as a motion to amend the initial motion,” rather than as a second or successive
motion whose filing requires leave of the court of appeals.  298 F.3d at 175.  The unusual
procedural history of this case is as follows:  petitioner filed an initial §2255 motion in March,
1997;  in May, 1997, that motion was denied as untimely; in August, 1998, while the denial
of the initial §2255 motion was pending on appeal, petitioner filed a §2241 petition raising
additional claims;  thereafter, the Second Circuit vacated the district court’s denial of the first
§2255 motion and remanded for merits review;  the district court subsequently denied relief
on the merits of the first §2255 motion, but found that the §2241 petition should be treated as
a successive §2255 motion, and transferred it to the Second Circuit for application of the
gatekeeping provisions.  

With regard to the district court’s characterization of petitioner’s second submission,
the Second Circuit held that, “when a §2255 motion is filed before adjudication of an initial
§2255 motion is complete, the district court should construe the second §2255 motion as a
motion to amend the pending §2255 motion.”  298 F.3d at 177.  In this case, the court found
that “adjudication of [petitioner]’s initial motion was not yet complete at the time he
submitted his second §2255 motion [since] [t]he denial of the March 1997 motion was still
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pending on appeal before this Court and no final decision had been reached with respect to
the merits of [petitioner]’s claim.” 298 F.3d at 178. “Under these facts,” the court concluded, 
“we cannot say that adjudication of the initial §2255 motion was complete when [petitioner]
filed his August 1998 petition.” 298 F.3d at 178.  After additional discussion, the court made
clear that “the AEDPA does not prohibit amendment of a §2255 motion after adjudication has
proceeded beyond the first round of appeals” – assuming, of course, that the district court’s
ruling disposing of the motion is not upheld on appeal.  298 F.3d at 181.

99) Graham v. Costello, 299 F.3d 129, 133-134 (2nd Cir. 2002).  In this New York drug case,
the Second Circuit addressed whether the rejection as non-cognizable under Stone v. Powell
of a first §2254 petition presenting a Fourth Amendment claim renders any subsequent
petitions containing other claims “second or successive” within the meaning of §2244(b). 
After establishing that “a petition shall be dismissed as ‘second or successive’ if a prior
petitioner, challenging the same conviction, has been decided ‘on the merits,’” the court
provided the following explanation of an “on the merits” decision:

[O]ur distinction between petitions that are denied “on the merits” and those
that are not does not depend on whether the federal court actually determined
the merits of the underlying claims but rather on whether the prior denial of
the petition conclusively determined that the claims presented could not
establish a ground for federal habeas relief. 
From there, the court quickly concluded that the denial of petitioner’s first §2254

petition under Stone v. Powell constituted a decision “on the merits.”  The court explained:
Because the bar to federal habeas review of Fourth Amendment claims is
permanent and incurable [when applicable], we conclude that the denial of
a habeas petition pursuant to Stone v. Powell has the same effect as the denial
of a petition presenting procedurally defaulted claims when there is no
showing of cause and prejudice.  We therefore conclude that the denial of a
habeas petition pursuant to Stone v. Powell is a denial “on the merits.”  ¶ 
Accordingly, an inmate who has had a petition denied on that basis is
required to seek authorization from the court of appeals prior to filing a
subsequent habeas petition.

100) Fugate v. Wetherington, 301 F.3d 1287, 1288 (11th Cir. 2002), cert. denied, 536 U.S. 980
(2002).  The Eleventh Circuit held that a “complaint seeking relief under 42 U.S.C. §1983
from a sentence of death as cruel and unusual punishment ‘constitutes the “functional
equivalent” of a second habeas petition,’” and that the district court was correct to dismiss the
§1983 action in this case on that basis.

101) McIver v. United States, 307 F.3d 1327, 1330 (11th Cir. 2002).  In this §2255 case, the
Eleventh Circuit joined the Fourth, Seventh and Tenth Circuits in holding that “a successful
[§2255] motion to permit a direct appeal [where ineffective assistance of trial counsel
deprived the petitioner of his ability to pursue a timely direct appeal] does not render a
subsequent collateral challenge ‘second or successive’ under AEDPA.”  Additionally, in
footnote two, the court noted that where a petitioner files a §2255 motion which includes a
request for an out-of-time appeal as well as other claims for collateral relief, the district
court’s “best approach is to dismiss without prejudice or hold in abeyance the resolution of
the remaining collateral claims pending the direct appeal.”

102) Carter v. United States, 312 F.3d 832, 833 (7th Cir. 2002).  Declining to adopt the First
Circuit’s approach in United States v. Raineri, 233 F.3d 100 (1st Cir. 2000), on how best to
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deal with a district court’s recharacterization of a prisoner’s filing as a §2255 motion without
providing notice or an opportunity to withdraw the submission,  the Seventh Circuit opted for
the approach taken by several other circuits and held that, in such cases, the district court’s
denial of the recharacterized motion should be vacated.

103) Vasquez v. Parrott, 318 F.3d 387, 388-390 (2nd Cir. 2003).  The Second Circuit dismissed
as unnecessary petitioner’s application for leave to file a second or successive §2254 petition. 
The court explained that “[t]he original petition ... did not seek to set aside his conviction;  it
sought release from detention on account of unreasonable delay in state appellate review.  We
hold that his first petition did not count in determining whether a later petition would be
‘second or successive’ within the meaning of §2244.”  The court went on to note that, “to be
considered ‘successive,’ a petitioner’s second petition must, in a broad sense, represent a
second attack by federal habeas petition on the same conviction.”  Here, “[w]hile [petitioner’s]
first petitioner certainly concerned his 1996 robbery conviction, it did not attack that
conviction.” (emphasis by court).

104) In re Johnson, 322 F.3d 881 (5th Cir. 2003). Without discussing the substance of
petitioner’s claims, a majority of the Fifth Circuit panel granted leave to file a successive
§2254 petition in this Texas capital case, and granted a stay of petitioner’s execution, which
had been scheduled for Wednesday, February 26, 2003. Judge Benavides dissented,
contending that petitioner had failed to make a prima facie showing either that he could not
have previously discovered the evidence underlying his claim, or that the facts would be
sufficient to establish that no reasonable juror would have convicted him of the underlying
offense.

105) In re Olabode, 325 F.3d 166, 173 (3rd Cir. 2003).  In this non-capital §2255 case,  the Third
Circuit joined the Fourth, Seventh, Tenth and Eleventh Circuits in holding that a second-in-
time §2255 motion filed after a previous, successful §2255 motion challenging the denial of
the petitioner’s right to a direct appeal is not a “second or successive” application for relief. 
After surveying the circuit split on this issue, the court concluded as follows:

Although Olabode’s initial motion was not dismissed on technical procedural
grounds, it was granted so that he could pursue a direct appeal, a step that
should be taken prior to collaterally attacking a sentence. Like the situation
where a habeas petition has been dismissed for failure to exhaust state
remedies, when Olabode filed his subsequent motion the District Court had
yet to adjudicate any claims challenging his conviction or sentence. 
Accordingly, we agree with the majority of the other courts of appeals that
have addressed this issue and hold that Olabode’s §2255 motion is not second
or successive under AEDPA as Olabode’s first §2255 motion merely sought
reinstatement of his right to a direct appeal.

106) In re Morris, 328 F.3d 739, 741-742 (5th Cir. 2003) (per curiam).  In this Texas capital case,
the Fifth Circuit panel stayed petitioner’s scheduled execution and granted his application for
leave to file a successive petition, finding that he had made a prima facie showing that he
“should be categorized as ‘mentally retarded’ as defined in [Penry and Atkins].”  The court
further emphasized that, despite its decision to authorize further proceedings, petitioner would
still have to convince the district court that he could satisfy §2244(b)’s stringent requirements
for the filing of successive applications.

107) Walker v. True, 2003 WL 21008657 at *11 (4th Cir. May 6, 2003) (per curiam)
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(unpublished), cert. granted, judgment vacated on other grounds, 540 U.S. 1013 (2003). 
After affirming the district court’s denial of relief on petitioner’s previously-asserted claims
in this Virginia capital case, the Fourth Circuit addressed his attempt to assert an Atkins v.
Virginia claim – “a claim he did not make in the district court and has not presented in state
court.”  Construing petitioner’s “assertion of this claim as a motion for authorization to file
a successive habeas corpus application” under § 2244(b)(2)(A), the court found that the
“claim satisfies the[] [statutory] requirements because the Court in Atkins announced a new
rule of constitutional law that applies retroactively to cases on collateral review.”  Without
any discussion of what evidence, if any, petitioner possessed on the question of mental
retardation, the court granted leave to file a successive petition raising his Atkins claim in the
district court.  In footnote 10 the court noted, without explanation, that it “need not consider
the factual predicate of Walker’s claim [in order] to address his motion for authorization to
file a successive petition.”

108) United States v. Winestock, 340 F.3d 200 (4th Cir. 2003), cert. denied, 540 U.S. 995 (2004). 
In this §2255 case, the Fourth Circuit noted that once the court of appeals determines that an
application for leave to file a second or successive petition contains “any claim” that satisfies
§2255, “the court [of appeals] should authorize the prisoner to file the entire application in the
district court, even if some of the claims in the application do not satisfy the applicable
standards.” 340 F.3d at 205 (citing Nevius v. McDaniel, 104 F.3d 1120, 1121 (9th Cir.1996)).

Applying its conclusions to petitioner’s motion for reconsideration – in which he
contended that the district court erred in rejecting his claims, and that he had new evidence
to support a new ineffective assistance of counsel claim – the Fourth Circuit concluded that
the district court properly treated it as a successive §2255 motion.  Nevertheless, the court
vacated the district court’s order denying the motion for reconsideration because it was
entered without jurisdiction, and remanded with instructions to dismiss the motion.

109) In re Dean, 341 F.3d 1247 (11th Cir. 2003) (per curiam).  The Eleventh Circuit denied
petitioner’s application for leave to file a second or successive §2255 motion challenging his
federal sentence in light of the recent reversal of two uncounseled state convictions used to
calculate his federal sentence.  Relying on In re Jones, 137 F.3d 1271 (11th Cir. 1998) (per
curiam), and In re Medina, 109 F.3d 1556 (11th Cir. 1997) (per curiam), the court found that
because the facts on which petitioner’s claim would be based do not go to his guilt of the
underlying offense for which he was sentenced, petitioner could not satisfy §2255’s gateway
requirements.

110) Villanueva v. United States, 346 F.3d 55, 61 (2nd Cir. 2003), cert. denied, 542 U.S. 928
(2004).  The Second Circuit held that “a habeas or §2255 petition that is properly dismissed
as time-barred under AEDPA constitutes an adjudication on the merits for successive
purposes.” The court explained: “As with habeas petitions that are denied as procedurally
barred or pursuant to Stone [v. Powell], a §2255 petition properly found to be untimely under
AEDPA presents a ‘permanent and incurable’ bar to federal review of the merits of the claim.
The bar is permanent because, unlike cases where a habeas or §2255 petition is dismissed
without prejudice for failure to exhaust or as premature, a time-bar cannot be corrected.”
Additionally, in footnote 1 the court made clear that “[a]lthough this opinion primarily
discusses petitions filed by federal prisoners pursuant to 28 U.S.C. §2255, our reasoning
applies equally to petitions for writs of habeas corpus filed by state prisoners pursuant to 28
U.S.C. § 2254 (a ‘habeas petition’).”  

111) Cooper v. Woodford, 358 F.3d 1117, 1123-24 (9th Cir. 2004) (per curiam).  In this
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California capital case, the en banc Ninth Circuit sua sponte reheard a panel’s denial of
petitioner’s application for leave to file a second or successive petition, and authorized him
to proceed.  Petitioner contended that the prosecution violated Brady v. Maryland by failing
to disclose information undermining its trial theory that a footprint found at the crime scene
was made by shoes issued only to prisoners, and since petitioner was a prison escapee known
to have been hiding next door, he likely left the print.  Petitioner presented declarations from
the prison warden and the prison recreation attendant indicating that the prison did not issue
the kind of prison-only shoes that could have made the print in question, and that petitioner
had been issued a different kind of shoe.  Petitioner’s counsel also submitted a declaration
stating that this evidence had been discovered only days earlier.  After noting that it was “not
in a position fully to evaluate the strength of Cooper’s Brady claim,” the court held that he had
“made out a prima facie case that entitles him to file a second or successive application”
pursuant to §2244(b)(2)(B).  The court further made clear that “[a] prima facie showing on
one claim in a second or successive application permits an applicant to ‘proceed upon his
entire application in the district court.’” (quoting Woratzeck v. Stewart, 118 F.3d 648, 650 (9th
Cir. 1997)).  The court also discussed the other evidence in the case, which included a DNA
match between petitioner and a bloody shirt found beside a road, and hairs found in the hand
of one of the victims.  Petitioner contended that the blood on the shirt was planted, and should
be tested for the preservative EDTA, and further contended that the hair should be subjected
to mitochondrial DNA testing.  In authorizing petitioner to go forward with his petition, the
court instructed the district court to “promptly order that these two tests be performed in order
to evaluate Cooper’s claim of innocence.”  

112) Simon v. United States, 359 F.3d 139, 144 (2nd Cir. 2004).  The Second Circuit extended
its decision in Adams v. United States, 155 F.3d 582 (2nd Cir. 1998) (district court may not
recharacterize §2255 motion without giving petitioner notice and opportunity to decline
conversion and withdraw motion) to §2241 petitions.  The court noted that prisoners’ ability
to file successive §2241 petition remained unclear, and explained that application of the
Adams rule “to §2241 petitions will persist ‘at least until it is decided’ if and when petitioners
can file more than one §2241 petition.  District courts must therefore give notice, and obtain
consent, before construing a petitioner’s filing as a §2241 petition.”

113) In re Williams, 364 F.3d 235 (4th Cir.), cert. denied sub nom. Williams v. Johnson, 543
U.S. 999 (2004).  In this non-capital case from Virginia, the Fourth Circuit held, in effect, that
motions for leave to file a second or successive habeas petition pursuant to §2244(b)(2) are
themselves subject to a form of the abuse of the writ doctrine.  Petitioner filed a “motion for
pre-filing authorization” (referred to by the court as a “PFA”), which the court denied because
it “did not satisfy the requirements of §2244(b).”  364 F.3d at 237.  He subsequently filed
another PFA “which expands [through more detailed discussion of the trial record] his
previous description of the trial evidence and the new evidence he has allegedly obtained.”
Id.  Faced with these circumstances, the court ordered briefing and argument on “whether a
prisoner may file a successive PFA motion that reiterates – with additional support – the
claims in a previous, unsuccessful PFA motion.” 2364 F.3d at 238.  Relying on the language
of §2244(b), the court concluded as follows:

[T]his language, construed in light of pre-AEDPA habeas practices, requires
us to deny a successive PFA motion that relies entirely on evidence and
constitutional decisions that were available to the applicant during previous
PFA proceedings.  ¶  In order to satisfy the requirements of §2244(b)(2), a
prisoner filing a PFA motion must cite a legal rule that was “previously
unavailable,” 28 U.S.C.A. §2244(b)(2)(A), or proffer facts that “could not
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have been discovered previously,” id. §2244(b)(2)(B)(i). Although both of
these clauses use the word “previously,” neither clause indicates what the
availability of a new rule or the discovery of new evidence must be
“previous” to. We hold that the word “previously” refers to the last federal
proceeding – including a PFA proceeding – in which the applicant challenged
the same criminal judgment. Consequently, constitutional rules that were
established at the time of the applicant’s last PFA motion were not
“previously unavailable,” and facts known or reasonably discoverable at the
time of the applicant’s last PFA motion cannot satisfy the “could not have
been discovered previously” requirement.  

364 F.3d at 239.  The court went on to explain that it based this conclusion on the pre-AEDPA
abuse of the writ doctrine, which “generally precluded a federal court from considering claims
presented in a successive application unless the applicant could demonstrate cause and
prejudice.” 364 F.3d at 239.  From there, the court reasoned as follows:

The word “previously,” as used in §2244(b)(2), codifies the cause
requirement associated with the abuse of the writ doctrine. . . . For this
reason, previousness inquiries under §2244(b)(2) should follow the same path
as pre-AEDPA cause inquiries. Because pre-AEDPA courts evaluating cause
considered whether the applicant’s new claims were available at the time of
the most recent federal proceeding, it is appropriate for post-AEDPA courts
applying §2244(b)(2) to do likewise. Accordingly, a successive PFA motion
must present claims that rely, at least in part, on evidence or Supreme Court
decisions that the applicant could not have relied on in his last PFA motion

364 F.3d at 239-240.  The court also noted that, “[w]hen an applicant’s PFA motion is denied
without prejudice, then any previousness inquiry relating to his next PFA motion will focus
on the last federal collateral challenge prior to the PFA motion that was denied without
prejudice.” 364 F.3d at 241 n.4. 

After concluding its analysis of the statutory language, the court acknowledged and
discussed the decisions of two other courts of appeals treating the issues differently.  Finally,
the court applied its reading of §2244(b) to petitioner, observing that his “current PFA motion
presents the same claim as his second PFA motion, augmented by two new allegations relating
to events at Williams’ trial,” and concluding that, “[a]ccordingly, pursuant to §2244(b), we
deny pre-filing authorization.”  364 F.3d at 242.

114) In re Lott, 366 F.3d 431, 432-433 (6th Cir. 2004), motion to vacate stay denied, Bagley v.
Lott, 541 U.S. 1007 (2004).  A majority of the Sixth Circuit panel granted authorization to file
a second or successive petition in this Ohio capital case, finding that petitioner had made a
prima facie showing of actual innocence based on evidence withheld in violation of Brady v.
Maryland.  Petitioner’s Brady claim had an unusual procedural history in that it was presented
in his first federal habeas petition, but rejected as procedurally barred by the Sixth Circuit in
those earlier proceedings.  Thereafter, petitioner obtained merits review of the Brady claim
in the state courts.  In light of this history, the majority did not directly address the
§2244(b)(2)(B)(i) requirement that the evidence supporting the claim have been previously
undiscoverable through the exercise of due diligence.  Rather, the majority offered the
following discussion:

Although the “factual predicate” for the claim was discovered prior to the
adoption of AEDPA, when new stringent requirements were first imposed in
death cases, this is the first time since the adoption of AEDPA that a federal
court could consider the merits of the constitutional claim. It is not the fault
of Lott or his counsel that this is the first time since AEDPA’s adoption that
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a federal court could consider the claim on the merits. This means, we
believe, that the second petition should be authorized if the petitioner in his
application makes simply a “prima facie showing” that the facts underlying
the claim “if proven and viewed in the light of the evidence as a whole,
would be sufficient to establish by clear and convincing evidence that, but for
constitutional error, no reasonable fact finder would have found the applicant
guilty of the underlying offense.” 

After observing further that “[a] prima facie showing . . . is not a difficult standard to meet,”
the majority concluded that petitioner’s evidence made the requisite showing.  That evidence
indicated that the prosecutor (who had a long record of misconduct) had withheld information
that the victim “identified a person with a different skin color from Lott as his assailant,” and
withheld information indicating, contrary to the prosecutor’s claims at trial, that the fuel used
to burn the victim came from the victim’s home, and had not been brought there by his
assailant.

Judge Boggs dissented, contending that because petitioner had raised his Brady claim
in his first federal habeas petition, it was absolutely barred from further consideration by
§2244(b)(1), that petitioner could not satisfy §2244(b)(2)(B)(i), and that, in any event, the
evidence was insufficient to establish the probability of actual innocence required by
§2244(b)(2)(B)(ii).

115) Moore v. Dretke, 369 F.3d 844, 845-846 (5th Cir. 2004) (per curiam).  In this Texas capital
case in which petitioner had previously been authorized by the court of appeals to file a
successive petition raising a previously unavailable Atkins claim, the Fifth Circuit vacated the
district court’s grant of relief and remanded for further proceedings.  Before reaching the
substance of the district court’s decision to grant relief, the Fifth Circuit paused to note that
the district court failed to apply the proper standard for determining whether petitioner should
have been allowed to go forward with his successor.  After noting that the district court found
that the petition “‘appears’ to satisfy the requirements of” §2244(b), the Fifth Circuit
acknowledged the possibility of confusion arising out of its earlier decision in In re Morris,
328 F.3d 739 (5th Cir. 2003) (per curiam), then stated as follows: “The correct standard is still
the one in the statute: The applicant bears the burden of demonstrating that the petition does
in fact comply with [§2244(b)], and the district court shall dismiss the petition unless that
showing is made.”

116) White v. United States, 371 F.3d 900 (7th Cir. 2004).  The Seventh Circuit denied petitioner
leave to file a successive §2255 petition to raise a claim that had already been raised on direct
appeal.  Noting that §2255 requires a successive motion to be certified as in §2244(b)(1), the
court addressed whether a direct appeal is a “prior application” within the meaning of the
statute.  Determining that§2244 and §2255 have taken the place of res judicata and collateral
estoppel, but not the law of case doctrine, the Seventh Circuit held that the law of the case
doctrine forbids a prisoner from relitigating in a §2255 motion an issue that was decided on
direct appeal.

117) Adams v. United States, 372 F.3d 132, 136 (2nd Cir. 2004).  Before dismissing petitioner’s
§2241 petition as barred by the gate-keeping mechanism of §2255, the Second Circuit wrote
“in this case primarily to clarify the options a district court has when a prisoner brings a
petition under § 2241 in an attempt to evade § 2255's gate-keeping limits on second or
successive petitions.”  The Second Circuit stated:

[T]he district court can treat the § 2241 petition as a second or successive §
2255 petition and refer the petition to this Court for certification, or, if it is
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plain from the petition that the prisoner cannot demonstrate that a remedy
under § 2255 would be inadequate or ineffective to test the legality of his
detention, the district court may dismiss the § 2241 petition for lack of
jurisdiction.

(internal citations omitted).

118) In re Dean, 375 F.3d 1287 (11th Cir. 2004).  The Eleventh Circuit panel rejected petitioner’s
application for leave to file a second or successive §2255 motion raising a challenge to his
federal sentence based on the Supreme Court’s recent decision in Blakely v. Washington, 542
U.S. 296 (2004).  Referencing the gatekeeping requirements in §2255 and §2244(b), the court
noted that “[n]o court  has yet determined whether Blakely created a new rule of constitutional
law made retroactive to cases on collateral review.  The court further explained as follows:

Regardless of whether Blakely established a ‘new rule of constitutional law’
within the meaning of §§ 2244(b)(2)(A) and 2255, the Supreme Court has not
expressly declared Blakely to be retroactive to cases on collateral review. 
Moreover, no combination of cases necessarily dictate retroactivity of the
Blakely decision. Blakely itself was decided in the context of a direct appeal,
and the Supreme Court has not since applied it to a case on collateral review.
In fact, the Supreme Court has strongly implied that Blakely is not to be
applied retroactively.  The same day the Supreme Court decided Blakely, the
Court also issued its decision in Schriro v. Summerlin, . . . holding that Ring
v. Arizona, which extended application of Apprendi to facts increasing a
defendant’s sentence from life imprisonment to death, is not retroactive to
cases on collateral review.  Because Blakely, like Ring, is based on an
extension of Apprendi, Dean cannot show that the Supreme Court has made
that decision retroactive to cases already final on direct review.  
The court went on to conclude that petitioner “failed to make a prima facie showing”

necessary to go forward with a second or successive motion under §2255. 

119) Hearn v. Dretke, 376 F.3d 447 (5th Cir.), clarified on denial of reh’g, 389 F.3d 122 (5th
Cir. 2004) (see infra).  In this Texas capital case involving an indigent prisoner seeking to
present a mental retardation claim in a second federal habeas petition, a majority of the Fifth
Circuit panel held that “courts are not barred from appointing §848(q)(B)(4) counsel to
prepare an application for authority to file a successive habeas petition.”  376 F.3d at 454. 
The majority found this approach to be consistent with the Supreme Court’s intent in
McFarland v. Scott, 512 U.S. 849 (1994), “to provide indigent capital prisoners with the
opportunity to conduct – at the very least – a single, cursory investigation into the factual
bases of each potential habeas claim.” 376 F.3d at 454. 

Having determined that the assistance of counsel in preparing an application for leave
to file a second or successive petition is available, the majority went on to state as follows
with regard to what a prisoner must show in order obtain counsel:  “Because §848(q)(4)(B)
– read in conjunction with McFarland – affords counsel to prisoners to prepare federal habeas
petitions, ‘a substantive, merits assessment of the petition is irrelevant to the appointment of
counsel.’  As a result, a prisoner’s motion for counsel to investigate and prepare a successive
Atkins claim need only be supported by a colorable showing of mental retardation.” 376 F.3d
at 454-455 (emphasis by the majority) (internal citations omitted).  Here, petitioner “met this
modest evidentiary threshold” with evidence of poor school performance and “evidence that
his score on the state-administered [WAIS-R] Short-form test – taking into account its
inherent band of error – falls within the upper range of scores indicating mild mental
retardation.”  376 F.3d at 455.  
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Finally, the majority granted petitioner’s request for sufficient time to permit newly
appointed counsel to investigate and prepare his application for leave to proceed with a second
petition raising a mental retardation claim, ordering that “Hearn shall file his completed
application of §2244(b)(3)(A) authority no later than six months from today.”  376 F.3d at
458.

120) Hearn v. Dretke, 389 F.3d 122, 123 (5th Cir. 2004) (order on denial of rehearing).  In the
course of denying a request for rehearing, the Fifth Circuit panel majority clarified its earlier
decision in this case (Hearn v. Dretke, 376 F.3d 447 (5th Cir. 2004)), by stating as follows:

The panel decision is limited to a petitioner who: (i) has already filed state
and federal petitions; (ii) presently lacks § 848(q)(4)(B) counsel; (iii) may
have a §2244(b)(2)(A) claim based on the previously unavailable, new
Supreme Court rule in Atkins; and (iv) to whom Atkins may apply. ¶ 
Consequently, this decision does not imply that all defendants are entitled to
§ 848(q)(4)(B) counsel for all successive habeas actions  . . .   

Equitable tolling applies in this case because of the combination of
the problem created by the Texas two-forum rule, which Texas has
overturned, and the withdrawal of petitioner’s counsel. 

This is a fact-bound case. In the ordinary case where the issue of
mental retardation was explored at trial for Penry mitigation purposes, there
will likely be a state court record from which to determine whether a prima
facie case of mental retardation exists. Counsel may be appointed for a
successive petition, but the appointment alone does not grant capital
defendants a right to an automatic stay of execution. Under such
circumstances, the defendant will have sufficient time to file a petition
conforming to the prima facie standard mandated by 28 U.S.C. 2244(b)(3)(C)
prior to his scheduled execution. A federal court need not grant a stay where
a dilatory capital defendant ignores this opportunity to file timely and flouts
the available processes.

As the panel opinion made clear, while Hearn made a colorable
showing of entitlement to §848(q)(4)(B) counsel for the limited purpose of
investigating and preparing his successive habeas petition, we have not
decided the merits of his claim of mental retardation.

121) Carmona v. United States, 390 F.3d 200, 202 (2nd Cir. 2004) (per curiam).  Relying on the
holding in Tyler v. Cain, 533 U.S. 656, 663 (2001), that “a rule of constitutional law only
applies retroactively on collateral review if ‘the Supreme Court holds it to be retroactive,’”
the Second Circuit denied petitioner’s application for leave to file a second §2255 motion
raising a Blakely v. Washington claim.  The court explained that it “will not consider granting
authority [pursuant to §2244(b)(2)(A) and §2255 ¶8(2)] to file second/successive petitions
based on Blakely until the Supreme Court makes Blakely retroactive on collateral review.” 

122) Thai v. United States, 391 F.3d 491 (2nd Cir. 2004) (per curiam).  After reserving decision
on petitioner’s request for leave to file a second §2255 motion and ordering briefing on
whether petitioner’s first motion, which had been voluntarily dismissed, was sufficient to
render a subsequent motion second or successive, the Second Circuit panel held as follows:

[T]he reasons for which a petitioner withdraws a §2255 petition should
govern the analysis of whether that petition counts for successive purposes,
at least where the reasons for withdrawal are reasonably discernible. When
the grounds of the prior dismissal are beyond dispute, it should make little
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difference under §2255 whether the district court dismissed the motion on its
own initiative or upon request of a petitioner. Thus, where a petitioner moves
to withdraw a §2255 petition due to curable procedural defects, or upon
realizing that his or her claims are not yet exhausted, the voluntary dismissal
is akin to a dismissal without prejudice, and the initial petition should not
count for successive purposes . . . In contrast, if a petitioner clearly concedes
upon withdrawal of a §2255 petition that the petition lacks merit, the
withdrawal is akin to a dismissal on the merits and subsequent petitions will
count as successive under AEDPA.

391 F.3d at 495 (internal citation omitted).  The court went on to explain that “[t]his approach
does not require difficult inquiries into the subjective intent of the petitioner. It simply
requires a determination of whether the circumstances surrounding withdrawal clearly and
objectively indicate that the petitioner knows his or her motion is meritless.” Id.  In this case,
the court found that the circumstances did not “provide a clear indication that Thai regarded
his initial petition as meritless when he moved to withdraw it.” 391 F.3d at 496. The court
explained that although the timing and content of petitioner’s request to withdraw might, “[a]t
first glance,” suggest an acknowledgment that his first petition lacked merit, petitioner’s pro
se status and lack of “mastery of the English language” militated against a determination that
the motion to withdraw the petition constituted a concession sufficient to render a subsequent
petition second or successive.  Id.

123) Martin v. Overton, 391 F.3d 710, 713-714 (6th Cir. 2004).  The Sixth Circuit held that the
rule of In re Shelton, 295 F.3d 620 (6th Cir. 2002) (requiring notice and opportunity to
withdraw submission prior to district court recharacterizing as a §2255 motion), applies to
§2254 petitions.  In this case, petitioner purported to file a §2241 petition alleging deprivation
of medical treatment, and seeking transfer to a different facility for medical purposes, and
damages.  The district court concluded that petitioner’s claims were more appropriately raised
via 42 U.S.C. §1983, but recharacterized petitioner’s submission as a §2254 petition and
dismissed it under Rule 4 of the Rules Governing Section 2254 Cases.  Noting that petitioner
had not been apprised of the court’s intention to recharacterize, and that the district court’s
action would subject a subsequent §2254 petition to §2244(b)’s successor bar, the Sixth
Circuit held that “the district court should have given Martin notice of the recharacterization,”
and that “due to the failure ... to provide notice regarding the recharacterization, any
subsequent §2254 motion ... should be treated as the first such motion.”  The court went on
to determine that while petitioner was entitled to notice as described above, he was not
entitled to have the district court recharacterize his filing to a civil rights complaint, explaining
that petitioner “does bear some responsibility for identifying his own claims before the court.”

124) Buchanan v. LaMarque, 2005 WL 103064 at *12 (10th Cir. Jan. 19, 2005).  After
concluding that petitioner’s request to amend his §2254 petition would be best presented in
an application for leave to file a second or successive petition, the Tenth Circuit stated as
follows with regard to timeliness concerns:

Before we will authorize Buchanan to proceed in the district court with
regard to his right to be present and conflict of interest claims, he must also
make a prima facie showing that the claims are not barred by the one-year
limitations period in §2244(d)(1). Although this requirement is not expressly
set forth in §2244(b)(3), we see no reason to authorize the filing of a second
or successive petition in the absence of such a prima facie showing. 

125) Henderson v. Lampert, 396 F.3d 1049, 1053-1054 (9th Cir.), cert. denied sub nom.
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Henderson v. Hill, 546 U.S. 884 (2005).  The Ninth Circuit joined the Second Circuit in
holding that “‘a denial on grounds of procedural default constitutes a disposition on the merits
and thus renders a subsequent §2254 petition or §2255 motion “second or successive” for
purposes of the AEDPA.’” (quoting Carter v. United States, 150 F.3d 202, 205-206 (2nd
Cir.1998) (per curiam)).  The court went on to conclude that petitioner, who failed to appeal
the decision dismissing his earlier petition as procedurally barred, could not challenge that
decision by filing a second habeas petition.

126) In re Anderson, 396 F.3d 1336 (11th Cir. 2005).  In the course of denying petitioner’s
application for leave to file a second or successive §2255 motion, the Eleventh Circuit panel
held that, “[r]egardless of whether [United States v.] Booker established a ‘new rule of
constitutional law’ within the meaning of §§2244(b)(2)(A) and 2255, the Supreme Court has
not expressly declared Booker to be retroactive to cases on collateral review.”  396 F.3d at
1339.  Thus, Booker could not form the basis for authorizing petitioner to file a second §2255
motion.

127)  Bey v. United States, 399 F.3d 1266, 1268 (10th Cir. 2005).  Relying on Tyler v. Cain, 533
U.S. 656 (2001), the Tenth Circuit denied petitioner’s application for leave to file a successive
§2255 motion attacking his federal sentence under United States v. Booker, 543 U.S. 220
(2005).  The court explained its rationale as follows:

[Pursuant to Tyler,] a holding by this court that a new rule of constitutional
law satisfies the requirements for retroactive application to initial habeas
petitions as announced in Teague v. Lane, 489 U.S. 288 (1989), does not
suffice to make that rule retroactively applicable to cases on collateral review
for purposes of authorizing a second or successive §2255 motion or a 28
U.S.C. §2254 petition. Moreover, a new rule is made retroactive to cases on
collateral review only when the Supreme Court explicitly holds that the rule
it announced applies retroactively to such cases. 

(emphasis by the court).  The court went on to note that the Supreme Court “decided Booker
on direct appeal and did not expressly declare, nor has it since declared, that Booker should
be applied retroactively to cases on collateral review. We will not presume to do so for the
Court.”

128) In re Olopade, 403 F.3d 159, 164 (3rd Cir. 2005).  The Third Circuit denied petitioner’s
application for leave to file a second or successive §2255 motion, finding that he was unable
to make a prima facie showing that United States v. Booker, 543 U.S. 220 (2005), “constitutes
‘a new rule of law, made retroactive to cases on collateral review by the Supreme Court, that
was previously unavailable.’” (quoting 28 U.S.C. §2244(b)(3)(C)). 

129) Benchoff v. Colleran, 404 F.3d 812, 818-20  (3rd Cir. 2005).  In this appeal of the denial of
relief on petitioner’s due process challenge to a parole board’s failure to supply him with a
statement  of reasons why he had been denied parole, the Third Circuit raised sua sponte the
question whether the petition containing the parole claim was “second or successive” in light
of petitioner’s recent, separate petition challenging his underlying conviction.  After finding
it appropriate to rely upon pre-AEDPA abuse of the writ doctrine in determining what
constitutes a second or successive petition, the court went on to determine that, because
petitioner knew of the facts necessary to raise his parole claim before his petition challenging
the underlying conviction was filed, he was obligated to include the parole claim in that initial
petition.  In reaching this conclusion, the court acknowledged that, “intuitively, there appears
to be a principled distinction between petitions that attack the underlying conviction and those
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that attack the administration of the sentence arising from that conviction.”  The court went
on to explain, however, that “given the language and statutory purpose of §2244, which
codifies the longstanding policy against piecemeal litigation that was at the heart of the abuse
of the writ doctrine, . . . it is not surprising that there is no statutory or precedential authority
for such a distinction.”  Thus, “Benchoff can not claim that he was somehow excused from
raising the parole claim simply because his first petition challenged his trial and conviction
rather than the administration of his sentence.”

Finally, the court rejected petitioner’s contention that including the parole claim in
his initial petition would have been inappropriate because that claim was still being exhausted
in state court at the time the initial federal petition was filed.  Expressing its agreement with
Crone v. Cockrell, 324 F.3d 833, 837 (5th Cir. 2003), the Third Circuit stated: 

Rose v. Lundy requires a petitioner to either fully exhaust all claims prior to
filing a petition or to raise both exhausted and unexhausted claims in the first
habeas petition. If Benchoff’s parole claim was unexhausted, then Rose v.
Lundy would require the dismissal of the petition without prejudice. Benchoff
could then have properly re-filed the petition once all of his claims were
exhausted. ... Rather than follow the procedure prescribed by Rose v. Lundy
and its progeny, Benchoff chose instead to withhold his parole claim while
he exhausted it in state court, rendering this petition “successive” under §
2244(b). 

(footnote omitted).  Having concluded that petitioner’s claim was brought in an unauthorized
second or successive petition, the court vacated the district court’s judgment and remanded
with instructions to dismiss the petition for lack of jurisdiction.

130) Alley v. Bell, 405 F.3d 371 (6th Cir. 2005) (en banc).  Without explaining its reasoning,
the Sixth Circuit granted rehearing en banc, vacated the earlier panel decision lifting the
district court’s stay of execution in this Tennessee capital case (Alley v. Bell, 392 F.3d 822
(6th Cir. 2004)), and remanded for consideration in light of In re Abdur’ Rahman, 392 F.3d
174 (6th Cir. 2005) (en banc).  The district court had originally entered the stay in order to
await the Sixth Circuit’s decision in Abdur’ Rahman before taking action on petitioner’s Rule
60(b) motion.  In a concurring opinion, Judge Cole (joined by Martin, Daughtrey, Moore and
Clay, JJ.) indicated that the basis for petitioner’s Rule 60(b) motion was an allegation that the
state’s post-conviction attorneys perpetrated a fraud upon the district court by filing an
affidavit stating that they had disclosed all exculpatory evidence, when in fact they were
aware of significant exculpatory evidence that had not been revealed to petitioner.

131) Whab v. United States, 408 F.3d 116 (2nd Cir. 2005).  Relying on its earlier decision in
Ching v. United States, 298 F.3d 174 (2nd Cir. 2002), the Second Circuit dismissed
petitioner’s application for leave to file a second or successive §2255 motion as unnecessary. 
The court explained that, pursuant to Ching, a prisoner’s submission will not be deemed
“second or successive” until his prior submission has been finally adjudicated.  “Thus, so long
as appellate proceedings following the district court’s dismissal of the initial petition remain
pending when a subsequent petition is filed, the subsequent petition does not come within
AEDPA’s gatekeeping provisions for ‘second or successive’ petitions.” 408 F.3d at 118.  The
court subsequently made clear that the adjudication of a post-conviction petition will not be
considered “final until petitioner’s opportunity to seek review in the Supreme Court has
expired.” 408 F.3d at 120.

In this case, petitioner’s application for leave to file a second or successive motion
was submitted to the court of appeals while his request for a certificate of appealability from
the court of appeals was pending, and therefore the district court’s denial of his first motion
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was not “final.”  Additionally, the court found no reason to depart from this conclusion in
light of the fact that his COA application was subsequently denied, explaining that “the proper
reference point for determining whether a petition is ‘second or successive’ is the moment of
filing, regardless of whether the petitioner files directly in the district court or first files an
application for gatekeeping approval in the court of appeals.”  Id.

Finally, in footnote 2, the court made clear that its holding in this case should not be
misconstrued as providing a free pass to prisoners to file numerous petitions before an initially
filed petition is finally adjudicated on the merits.”  The court explained that “[t]raditional
doctrines, such as abuse of the writ, continue to apply. While the standards for determining
whether a petition ‘abuses the writ’ under the doctrine of McCleskey v. Zant, 499 U.S. 467
(1991), have much in common with those for determining whether a petition is ‘second or
successive’ under §§2244 and 2255, the two doctrines are not coterminous. The fact that a
petition is not technically ‘second or successive,’ and subject to the gatekeeping requirements
of §§2244 and 2255, does not necessarily mean that its filing might not be found abusive
under the traditional equitable doctrine.”

132) In re Hearn, 418 F.3d 444, 448 n.4 (5th Cir. 2005).  In this Texas capital case, a majority
of the Fifth Circuit panel granted petitioner’s application for leave to file a second or
successive §2254 petition raising an Atkins v. Virginia claim.  After rejecting the dissent’s
contention that one of the expert reports relied upon by petitioner could not be considered
because the expert was not licensed in Texas, the majority concluded that “because there is
sufficient, albeit slight, merit in Hearn’s motion to warrant further exploration by the district
court,” he should be authorized to proceed.  In footnote 4, the majority explained its
characterization of the merit of petitioner’s allegations, in part, as follows: 

Dr. Patton’s report shows that Hearn barely meets the standard for significant
limitations in intellectual functioning. . . .  On the Wechsler Adult
Intelligence Scale-Third Edition (“WAIS-III”), two standard deviations below
the mean would amount to a score of 70. The measurement of error is
approximately 5 points, so that a score of 70 represents a range of 65-75. On
the WAIS-III administered by Dr. Conroy, Hearn obtained a Full Scale IQ of
74, a Verbal IQ of 73, and Performance IQ of 78. Dr. Patton, taking into
account the measurement error for the WAIS-III, concludes that Hearn’s
scores “are in the IQ range that can be considered approximately two
standard deviations below the mean of 100.”

133) Allen v. Ornoski, 435 F.3d 946, 957 (9th Cir.), cert. denied, 546 U.S. 1136 (2006).  The
Ninth Circuit upheld the district court’s dismissal of petitioner’s Lackey claim as “second or
successive,” reasoning that while the passage of time strengthens such a claim, it has nothing
to do with ripeness.  The court explained that petitioner “could have brought his Lackey claim
in his first habeas petition in 1988, when he had already been on death row for six years, in
his first amended habeas petitioner, when he had already been on death row for nine years,
or at some other point during the course of the proceedings on his first habeas petitioner in
federal court from 1993 to 2005.” “[B]ecause Allen could have brought his Lackey claim
earlier,” the court concluded, “it is a ‘second or successive’ habeas application” and the
“district court correctly dismissed this claim pursuant to 28 U.S.C. §2244(b)(3)(A).” 

134) In re Bowen, 436 F.3d 699 (6th Cir. 2006).  The Sixth Circuit denied petitioner’s application
for leave to file a second or successive habeas petition as unnecessary after concluding that
his piecemeal approach to seeking federal habeas relief had been necessitated by the court’s
idiosyncratic decision in Austin v. Mitchell, 200 F.3d 391 (6th Cir. 2000), which was later
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corrected in Cowherd v. Million, 380 F.3d 909 (6th Cir. 2004).  Petitioner’s first federal
petition – filed in 1999 –  raised the claims he had exhausted on direct appeal, but did not
include any claims that would have required exhaustion in state post-conviction relief
proceedings, which petitioner had not yet pursued.  The application denied by the Sixth
Circuit in this opinion sought leave to bring a second petition containing claims exhausted in
state post-conviction proceedings after the denial of relief on the first federal petition.  

In holding that petitioner’s second petition would not be deemed “second or
successive” for §2244(b) purposes, the court explained that it had held in Austin that
“AEDPA’s statute of limitation is not tolled by state post-conviction proceedings that do not
involve the federally cognizable claims later made in a habeas petition,” 436 F.3d at 701, and
that this remained the law of the circuit until Cowherd recognized that Austin had “read the
word ‘judgment’ out of §2244(d)(2)” in 2004. 436 F.3d at 702.  Acknowledging the effect that
Austin had on prisoners like petitioner, the court explained as follows:

Because Austin implied that state post-conviction proceedings on Bowen’s
ineffective assistance claims would not toll AEDPA’s statute of limitation as
it applied to his already exhausted claims, Bowen had no recourse but to file
his exhausted claims for federal habeas review before exhausting his
remaining claims, as it had been nearly one year since he had exhausted his
state remedies with regard to those claims.

436 F.3d at 703.  The court further noted that petitioner could not have included his then-
unexhausted ineffective assistance claims in his first petition because the Sixth Circuit had
not yet approved the use of stay-and-abeyance, such that submission of a mixed petition would
simply have resulted in dismissal. 

After a discussion of Stewart v. Martinez-Villareal, 523 U.S. 637 (1998), the court
concluded as follows:

Bowen’s inability to bring his unexhausted claim with his exhausted, and
nearly time-barred, claims should not preclude him from bringing them in
this numerically second petition. Had Austin not been the law, Bowen would
have been required either to exhaust all of his claims before filing his first
habeas petition in order to bring all his exhausted claims at once, or submit
all his claims within one year of direct appeal, understanding that his
unexhausted ineffective assistance claim would result in the dismissal of his
petition as mixed. However, given the state of the law in this circuit when
Bowen's petition was considered, Bowen was unable to pursue either avenue.
* * *
Of course, our decision affects only the numerically second petitions of those
petitioners who properly presented federal habeas petitions in district courts
in this circuit during the window between Austin and Cowherd, and had other
claims that could not be exhausted concurrently with those claims.

436 F.3d at 705. 

135) In re Wilson, 442 F.3d 872, 878 (5th Cir. 2006).  In this Texas capital case, a majority of the
Fifth Circuit panel withdrew its earlier opinion denying petitioner’s application for leave to
file a successive federal habeas petition raising an Atkins v. Virginia claim on the ground that
such a petition would be untimely, and entered a new opinion granting equitable tolling.  In
reaching that conclusion, the court made the following observation in response to the state’s
contention that the prima facie showing inquiry required by §2244(b) should be influenced
by the state court’s findings rendered in connection with its denial of relief on petitioner’s
Atkins claim:  “Contrary to the State’s assertion, the state court findings concerning the Atkins
claim are wholly irrelevant to our inquiry as to whether Wilson has made a prima facie
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showing of entitlement to proceed with his federal habeas application, which is an inquiry
distinct from the burden that Wilson must bear in proving his claim in the district court.” See
also Kinsel v. Cain, 647 F.3d 265, 270 n.19 (5th Cir. 2011) (“[A]lthough we do not consider
state court credibility determinations when determining whether a petitioner has made a prima
facie showing of his entitlement to bring a successive petition, In re Wilson, 442 F.3d 872, 878
(5th Cir.2006), such determinations may be relevant when, as here, we are tasked with
determining whether a petitioner has actually satisfied § 2244(b)(2)(B)'s requirements.”).

136) Johnson v. Dretke, 442 F.3d 901, 911 (5th Cir.), cert. denied sub nom. Johnson v.
Quarterman, 549 U.S. 956 (2006).  In this Texas capital case, the Fifth Circuit affirmed the
district court’s dismissal of petitioner’s previously certified second §2254 petition on the
ground that petitioner could not demonstrate that the facts underlying his Brady v. Maryland
claim could not have been previously discovered through the exercise of due diligence as
required by §2244(b)(2)(B).  In rejecting petitioner’s contention that the fact of the
prosecution’s failure to discharge its due process obligation to turn over exculpatory
information was alone sufficient to satisfy the statute’s “due diligence” requirement, the court
stated as follows:  

In light of the plain text of AEDPA and our caselaw, we must conclude that
a successive petitioner urging a Brady claim may not rely solely upon the
ultimate merits of the Brady claim in order to demonstrate due diligence
under §2244(b)(2)(B) where the petitioner was noticed pretrial of the
existence of the factual predicate and of the factual predicate’s ultimate
potential exculpatory relevance. Johnson has presented no more, and as such,
his successive petition must be dismissed.

137) In re Salazar, 443 F.3d 430, 434 n.2 (5th Cir. 2006) (per curiam). In the course of denying
petitioner’s request for authorization to file a second §2254 petition raising an Atkins v.
Virginia claim on the ground that petitioner had not made a prima facie case of mental
retardation, the Fifth Circuit noted that it was unnecessary for the court to “answer the open
question of whether, in our role as ‘gatekeeper’ under §2244(b)(3)(C), we have the statutory
authority to deny a motion for authorization solely on the basis of timeliness under
§2244(d)(1)(C) ....”

138) In re Williams, 444 F.3d 233 (4th Cir. 2006).  In this non-capital South Carolina case, the
Fourth Circuit dismissed petitioner’s application for leave to file a second or successive §2254
petition as unnecessary pursuant to In re Goddard, 170 F.3d 435 (4th Cir. 1999).  While
petitioner was seeking to file a second-in-time petition, his first petition had been granted on
his claim that he had been deprived of his right to direct appeal as a result of ineffective
assistance of counsel.  Relying on Goddard, the Fourth Circuit found that this first petition
should not be counted in determining whether a subsequent petition would be second or
successive.  The court went on to find that this was so even where, as in this case, the first
petition contained additional claims not directed at the deprivation of the right to direct
appeal.  After considering the rule in United States v. Winestock, 340 F.3d 200 (4th Cir. 2003)
(§2244(b) applies to Rule 60(b) motion containing abusive or repetitive claims), the court held
as follows:

If a habeas petitioner (state or federal) files an application for collateral relief
that raises a successful appeal claim and additional claims, any subsequent
petition will be considered “second or successive” if (a) the district court
ruled on the merits of the additional claims in the initial petition, and (b) the
petitioner seeks to raise those claims again in the subsequent petition. In such
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a case, “the district court should afford the applicant an opportunity to elect
between deleting the improper claims or having the entire motion treated as
a successive application.”

444 F.3d at 236 (quoting Winestock).  
Additionally, in a footnote, the court declined to addressed the state’s contention that

petitioner’s application should be denied in any event because any petition he might file would
be untimely.  The court explained:  

Having concluded that Williams is not required to seek permission to file a
habeas petition in the district court, we think it doubtful that the timeliness
of any such petition is properly before us at this time. Additionally, it is
preferable for the district court to consider in the first instance the timeliness
of a petition, including the question of whether Williams might be entitled to
equitable tolling of the statute of limitations. 

444 F.3d at 237 n*.

139) Rasberry v. Garcia, 448 F.3d 1150, 1155 (9th Cir. 2006).  In the course of affirming the
district court’s dismissal of petitioner’s second-in-time §2254 petition, the Ninth Circuit
rejected petitioner’s argument that his second-in-time petition should relate back to his first,
totally unexhausted petition, which had been dismissed without prejudice.  The court held that
“a habeas petition filed after the district court dismisses a previous petition without prejudice
for failure to exhaust state remedies cannot relate back to the original habeas petition.”  “This
holding,” the court added, “does not limit the district court’s equitable power to correct
mistakes.”

140) In re Henderson, 462 F.3d 413, 417 (5th Cir. 2006) (per curiam).  The Fifth Circuit granted
petitioner’s application for leave to file a second or successive habeas petition raising an
Atkins v. Virginia claim in this Texas capital case.  The court acknowledged petitioner’s
evidence supporting his claim and the state’s evidence purporting to undercut the claim, but
found that, on the limited record presented to the court (petitioner included favorable excerpts
from the record, but the state provided no evidence to support its assertions), petitioner had
“made a prima facie showing of mental retardation.”  The court also noted that “unless the
doctrine of equitable tolling applies, Henderson’s successive petition is time-barred,” but
concluded that “[a]lthough the parties have briefed that question, . . . under the circumstances
of this case, it is premature for us to address it. We therefore leave it for the district court to
decide whether Henderson's case presents the ‘rare and exceptional circumstances’ that would
entitle him to the benefit of equitable tolling.”

141) Rittenberry v. Morgan, 468 F.3d 331, 336-37 (6th Cir. 2006), cert. denied, 549 U.S. 1353
(2007).  In this non-capital Tennessee murder case, the Sixth Circuit held that “section
2244(b) applies to any habeas corpus petition seeking relief from custody pursuant to a state
court judgment.” In so holding, the court rejected petitioner’s contention that his §2241
petition was not subject to the §2244(b) gatekeeping provision for second or successive
petitions because that provision expressly references only an “application under section
2254.”  The court acknowledged the difficulty of explaining why Congress including the
express reference to §2254 petitions in §2244(b) but nowhere else, but attributed it to “nothing
more than poor draftsmanship.” Expressing agreement with Judge Tjoflats’s concurring
opinion in Thomas v. Crosby, 371 F.3d 782 (11th Cir. 2004), the Sixth Circuit added the
following:

Judge Tjoflat’s observation that there is a distinction between prisoners in
custody pursuant to state court judgments and those in pre-trial detention is
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accurate, Thomas, 371 F.3d at 803, and still means that habeas petitioners in
pre-trial custody do not have to meet the requirements of either section 2254
or section 2244(b). We simply believe that the language in section 2244(b)
referencing petitions brought “under section 2254” is intended to correspond
to petitions brought by persons in custody pursuant to state court judgments,
as opposed to those in pre-trial detention. 

142) Hutcherson v. Riley, 468 F.3d 750, 755-56 (11th Cir. 2006), cert. denied, 549 U.S. 990
(2006).  In this Alabama capital case involving a prisoner whose initial state post-conviction
and federal habeas petitions were rejected as untimely, the Eleventh Circuit affirmed the
district court’s dismissal of Hutcherson’s §1983 action alleging that Alabama’s failure to
adopt the ABA Guidelines for counsel in capital cases violated his rights to counsel and due
process.  Noting that Hutcherson had raised a functionally identical claim in his earlier,
untimely habeas petition, the Eleventh Circuit held that “a fair reading of [the] claim
establishes that [it] is a habeas claim and not a civil rights claim under §1983,” and that
Hutcherson could not satisfy §2244(b)’s requirements for proceeding with a second or
successive habeas petition.  The court also added that “the equities” did not call for a stay
because Hutcherson “waited until the eve of his to request relief” even though he had been
aware of the state’s request for an execution date for four months, and the claim he raised was
merely a “re-style[d]” version of the claim he had presented in his earlier petition. 

143) In re Thomas, 2007 WL 1026410 at *2 (5th Cir. Mar. 10, 2007) (per curiam)
(unpublished).  The Fifth Circuit panel granted petitioner’s application for leave to file a
second or successive §2254 petition raising an Atkins v. Virginia challenge to his Texas death
sentence.  The court found that petitioner had made a prima facie showing of entitlement to
proceed based on “affidavits from friends and family, [and] the testimony of [two experts]
who both concluded that Thomas is mentally retarded.”  An IQ test administered by one of the
experts yielded a score of 67, and two prior tests resulted in scores of 75 and 77. While the
court stopped short of expressly endorsing (or rejecting) the Flynn Effect, it did note that,
“[a]pplying Flynn’s theory to the two previous IQ tests ... would reduce the 75 IQ score by
two points ... and would reduce the 77 score ... by 10 points ....” 

144) In re Mathis, 483 F.3d 395, 399 (5th Cir. 2007).  The Fifth Circuit granted leave to file a
second or successive petition raising an Atkins v. Virginia claim in this Texas capital case. 
The court found that petitioner had made the prima facie case necessary to proceed in the
district court based three IQ scores (WAIS scores of 64 and 62; WISC-R score of 79),
affidavits from several lay witnesses describing adaptive skills deficits, and an expert opinion
that petitioner is retarded and that the age of onset was prior to his eighteenth birthday.  The
court also noted that the state disputed much of petitioner’s evidence, and that “both sides
have expert opinions on whether or not Mathis is retarded,” but found that petitioner had
“presented enough evidence ... to warrant the district court’s considering his Atkins claim
under the framework laid out in Reyes-Requena [v. United States, 243 F.3d 893 (5th Cir.
2001)].” The Fifth Circuit also noted the possibility that petitioner’s second petition may be
untimely, but left resolution of that question to the district court.

145) Ackerman v. Novak, 483 F.3d 647, 653 (10th Cir. 2007) (per curiam).  The Tenth Circuit
dismissed as “unnecessary” petitioner’s request for leave to file a second or successive habeas
challenge to a conviction rendered in a military court martial proceeding.  Noting that the
reach of 28 U.S.C. §2244(a) is expressly limited to cases brought by prisoners in custody
“pursuant to a judgment of a court of the United States,” and that the term “court of the United
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States” is defined using 28 U.S.C. §451,  the Tenth Circuit examined whether military courts
martial fit within that category, and concluded that they do not because they are not presided
over by judges with life tenure. “Thus,” the court concluded, “under §2244(a), a prisoner
convicted by a military court-martial is not in detention ‘pursuant to a judgment of a court of
the United States.’ Because §2244(a) does not apply to Mr. Ackerman, there is no basis to
conclude that he needs to obtain authorization from this court to file his proposed §2241
petition in the district court.” 

146) Jordan v. Secretary, Department of Corrections, 485 F.3d 1351 (11th Cir.), cert. denied,
552 U.S. 979 (2007).  In the course of affirming the district court’s denial of petitioner’s
previously authorized second habeas petition on the ground that his coerced confession claim
did not rest on newly discovered evidence, the Eleventh Circuit held that a court of appeals’
decision to authorize a second petition does not prevent a district court from determining
whether the petitioner has actually satisfied §2244(b)(2)’s requirements. The court explained
that “the district court not only can, but must, determine for itself whether [§2244(b)(2)’s]
requirements are met.  The statute instructs the court to do so.” 485 F.3d at 1357;  see also id.
at 1358 (“the district court is to decide the §2244(b)(1) & (2) issues fresh, or in the legal
vernacular, de novo”).

147) Nooner v. Norris, 499 F.3d 831 (8th Cir. 2007).  In this Arkansas capital case, the Eighth
Circuit reversed the dismissal of petitioner’s §2254 petition as second or successive and
remanded for consideration of the merits.  While this petition was petitioner’s second, it
challenged only the department of corrections’ refusal to permit access to petitioner by mental
health professionals for the purpose of evaluating him for a possible Atkins v. Virginia claim. 
After noting that Stewart v. Martinez-Villareal, 523 U.S. 637 (1998), and Panetti v.
Quarterman, 551 U.S. 930 (2007), held that “the statutory bar on second or successive
applications does not apply to Ford-based incompetency claims filed after the state has
obtained an execution warrant,” the Eighth Circuit went on to find that, “[f]or the limited
purpose of the statutory bar on second or successive applications found in §2244(b)(2), we
cannot think of any statutory reason why this holding cannot be extended to Ford-based
incompetency and Atkins-based mental retardation claims filed before the state has obtained
an execution warrant.”  499 F.3d at 834. The court also noted that although an execution date
was not set in this case until after the district court’s dismissal of the petition, this was
“irrelevant to the ripeness of Nooner’s habeas application because ‘it is the situation now
rather than the situation at the time of the [d]istrict [c]ourt’s decision that must govern.’” 499
F.3d at 834 (quoting  Reg'l Rail Reorganization Act Cases, 419 U.S. 102, 140 (1974)). 

Judge Bye concurred, but wrote separately to express disagreement with the
proposition that petitioner’s claim – which Judge Bye viewed as a “right-of-access” claim –
“ripened only after Arkansas set an execution date.” 499 F.3d at 835.  In his view, “a
right-of-access claim ripens when the state places a substantial impediment in the way of the
future litigation a prisoner seeks to pursue, so long as the prisoner shows the underlying claim
itself is colorable.”  Id.

148)  Goldblum v. Klem, 510 F.3d 204 (3rd Cir. 2007), cert. denied sub nom. Goldblum v.
Kerestes, 555 U.S. 850 (2008).  In the course of affirming the district court’s dismissal of
petitioner’s previously authorized second federal petition for failure to satisfy either §2244(b)
or the abuse-of-the-writ standard (petitioner’s first petition was filed and denied pre-AEDPA),
the Third Circuit endorsed the Seventh Circuit’s view that §2244(b)(3)(C)’s “prima facie
showing” requirement refers to a “sufficient showing of possible merit to warrant a fuller
exploration by the district court.”  510 F.3d at 219 (citing Bennett v. United States, 119 F.3d
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468 (7th Cir. 1997)).  The Third Circuit also clarified “that the ‘prima facie showing’ under
section 2244 refers merely to the pre-filing substantive requirements of section 2244(b)(2),”
and not to the merits of the constitutional claims the petitioner proposes to litigate in the
petition itself.  510 F.3d at 219 n.9.

Later, while rejecting petitioner’s contention that he was entitled to an evidentiary
hearing on the question of his right to proceed with a second petition, the Third Circuit
observed as follows about the applicability of §2254(e)(2) in that context:

While an argument can be made that section 2254(e) should not apply at all
in these circumstances because section 2244 requires a mere threshold
determination that does not involve the merits of the claims, section 2254(e)
makes clear that it applies in all proceedings “instituted by an application for
a writ of habeas corpus by a person in custody pursuant to the judgment of
a State court.” A determination under section 2244, while not on the merits
of the claims, falls within this language.

510 F.3d at 220 n.11.

149) United States v. Blackstock, 513 F.3d 128, 132 (4th Cir. 2008).  The Fourth Circuit held that
the “no adverse consequences” exception to the requirement that pro se litigants be warned
before their submissions are recharacterized as §2255 motions established in United States v.
Emmanuel, 288 F.3d 644 (4th Cir. 2002), did not survive United States v. Castro, 540 U.S.
375 (2003). The court explained that, in Castro, the “Supreme Court ... made it clear that
notice is required in all cases where the district court treats a pro se filing as a §2255 petition,”
and concluded that, “[g]iven the clarity of [Castro’s] language, it would be improper for us
to read into the Court’s flat prohibition against recharacterization absent proper notice as an
unstated Emmanuel-like exception to the notice requirement ...” Applying this determination,
the Fourth Circuit went on to find that petitioner’s 2005 §2255 motion could not be deemed
successive on the ground that a 2001 motion for production of documents had been
recharacterized as a §2255 motion. 

150) In re McDonald, 514 F.3d 539 (6th Cir. 2008).  The Sixth Circuit granted leave to file a
second or successive petition in this non-capital Ohio murder case.  Petitioner based his
request on two affidavits signed more than two years after his initial federal habeas petition
was denied.  The first affidavit was from a key prosecution witness who stated that, prior to
trial, she had been coerced by the prosecutor into recanting her previous alibi testimony
favoring petitioner, and that the prosecutor had also coerced her into having nonconsensual
sex with him.  The second affidavit was from the prosecutor’s brother, who corroborated the
first affiant’s story about the prosecutor having coerced her into having sexual relations.
Applying §2244(b)(2)(B), the Sixth Circuit found that petitioner had made a sufficient prima
facie showing of constitutional error, previous unavailability through due diligence, and
probability of acquittal to warrant authorization to proceed.  

Before concluding that petitioner was entitled to leave to file a second petition, the
Sixth Circuit rejected the state’s contention that his application should be rejected because the
proposed petition would be untimely.  Finding that questions such as timeliness were not
proper considerations for a court of appeals acting as gatekeeper, the Sixth Circuit explained
as follows:

The government’s arguments ... do not take the entire text of 28 U.S.C.
§2244(b) into account. Section 2244(b)(3)(C) requires the relevant court of
appeals to ensure that the petitioner’s request for permission to file a second
habeas corpus petition “satisfies the requirements of this subsection.”
(emphasis added). In contrast, 28 U.S.C. § 2244(b)(4) charges the district
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court, and not the court of appeals, to “dismiss any claim presented in a
second or successive application that the court of appeals has authorized to
be filed unless the applicant shows that the claim satisfies the requirements
of this section.” (emphasis added). Thus, investigating compliance with the
one-year statute of limitations outlined in 28 U.S.C. §2244(d) – clearly a
separate subsection from 28 U.S.C. §2244(b) – is not within the purview of
the court of appeals’ consideration of applications requesting authorization
to file a second or successive habeas corpus petition pursuant to 28 U.S.C.
§2244(b).

514 F.3d at 543.  The court went on to add that this approach is supported by “logic,” since
courts of appeals acting as gatekeepers ordinarily lack the full record necessary to determine
matters such as a petitioner’s entitlement to equitable tolling.  514 F.3d at 543; see also id. at
544 n.3 (“For similar reasons, this court need not consider at this stage whether the
petitioner’s claims have been exhausted”).

151) Hardemon v. Quarterman, 516 F.3d 272 (5th Cir. 2008).  In this Texas child sexual abuse
case, the Fifth Circuit reversed the district court’s dismissal of petitioner’s §2254 petition as
successive and remanded for merits review.  Petitioner was charged with three counts in
separate indictments, and his conviction of all three at a single trial resulted in separate
judgments.  After a federal habeas challenge to one of the judgments was rejected, petitioner
challenged another of the judgments in a new habeas petition.  Relying on former Rule 2(d)
of the Rules Governing Section 2254 Cases, the district court held that petitioner was required
to “raise all relevant claims arising from any of the judgments of a single state court in his
previous §2254 petition.” 516 F.3d at 274.  The Fifth Circuit disagreed.  Noting that former
Rule 2(d) used “permissive – not mandatory – language” in addressing whether challenges to
multiple judgments should be consolidated in a single petition, the court held that “under
former Rule 2(d), Hardemon was permitted, but not required, to challenge his separate
convictions in a single §2254 petition.” 516 F.3d at 275-76.

152) Woods v. Carey, 525 F.3d 886, 889-90 (9th Cir. 2008).  The Ninth Circuit vacated the district
court’s dismissal of petitioner’s second pro se §2254 petition and remanded with instructions
to treat the second petition as a motion to amend the first petition, which was still pending at
the time the second was filed. In reaching this conclusion, the Ninth Circuit relied on the
Second Circuit’s approach in Grullon v. Ashcroft, 374 F.3d 137 (2nd Cir. 2004) (per curiam),
and Ching v. United States, 298 F.3d 174 (2nd Cir. 2002), and on the well established rule that
“[a] document filed pro se is ‘to be liberally construed’ ....”  See also United States v. Sellner,
773 F.3d 927, 931-32 (8th Cir. 2014) (joining other circuits in “hold[ing] that when a pro se
petitioner files a second § 2255 motion while her first motion is still pending before the
district court, the second motion in not barred by AEDPA and should be construed as a motion
to amend”). 

153) Yellowbear v. Wyoming Attorney General, 525 F.3d 921, 925 (10th Cir. 2008).  In this
Wyoming murder case involving a jurisdictional challenge based on petitioner’s claim that the
offense occurred in Indian Country, the Tenth Circuit reversed the district court’s decision to
abstain under Younger v. Harris and dismiss the §2241 petition.  The court of appeals
explained that petitioner exhausted his state remedies while this appeal was pending, and that
the concerns underlying the district court’s Younger dismissal were no longer present. 
Recognizing that the affirmance of petitioner’s conviction on direct appeal meant that his
habeas challenge should proceed under §2254, rather than §2241, the Tenth Circuit concluded
that the case should be remanded to give petitioner the option of having his §2241 petition
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recharacterized.  The court went on to note that, although petitioner’s initial federal court
filing was brought under §2254 before being recharacterized as a §2241 petition, a future
recharacterization of his current §2241 petition would not be “second or successive” under
§2244(b).  The court explained:  

Although Mr. Yellowbear’s first pro se habeas petition was filed under
§2254, we recognized on appeal that it was more properly characterized as
a §2241 petition because it was filed pretrial and not while he was in custody
pursuant to judgment of a state court. We agree with the court in Jacobs v.
McCaughtry, 251 F.3d 596, 597-98 (7th Cir.2001), that where the first habeas
petition filed under §2254 was properly recharacterized as a §2241 petition
because the defendant was a pre-trial detainee, the subsequent filing of a
§2254 petition does not constitute a second or successive petition.

154) Queen v. Miner, 530 F.3d 253 (3rd Cir. 2008) (per curiam).  The Third Circuit affirmed the
district court’s dismissal pursuant to §2244(a) of petitioner’s §2241 petition challenging a
finding that he committed an institutional infraction, which had already been the subject of
an unsuccessful §2241 petition in another district.  In so holding, the Third Circuit
acknowledged its earlier determination that §2244(b) does not apply to §2241 petitions
because that provision is specifically limited to habeas petitions filed pursuant to §2254.  The
court went on to explain that “§2244(a) ... does not reference §2254, and thus by its terms
applies to any application for a writ of habeas corpus filed by a person who is in detention
pursuant to a judgment of a court of the United States.” 530 F.3d at 255.

155) In re Cline, 531 F.3d 1249, 1252 (10th Cir. 2008).  In the course of denying petitioner’s
challenge to the district court’s order treating an earlier filing as a second or successive §2255
motion and transferring it to the Tenth Circuit, the panel noted that its decision in Coleman
v. United States, 106 F.3d 339 (10th Cir. 1997), “should not be read to limit the traditional
discretion given to district courts under [28 U.S.C.] §1631.”  The court explained:  “When a
second or successive §2254 or §2255 claim is filed in the district court without the required
authorization from this court, the district court may transfer the matter to this court if it
determines it is in the interest of justice to do so under § 1631, or it may dismiss the motion
or petition for lack of jurisdiction.”

156) Douglas v. Workman, 560 F.3d 1156 (10th Cir. 2009) (per curiam).  After determining that
petitioner was entitled to relief on his Brady claims, which were developed after the
prosecution’s key witness recanted while petitioner’s federal habeas petition was pending on
appeal, the Tenth Circuit held that the authorization for leave to file a second petition it had
originally granted to permit development of the claims was unnecessary. “With the benefit of
the evidentiary hearing and upon further review,” and “under the unique circumstances of this
case” the court explained, “it is more appropriate to treat Mr. Douglas’s Brady claim as a
supplement to the prosecutorial misconduct claims he alleged in his initial petition.” 560 F.3d
at 1187.  “Because the prosecutor acted willfully, and not just negligently or inadvertently,”
the Tenth Circuit reasoned, “his conduct warrants special condemnation and justifies
permitting Mr. Douglas to supplement his initial habeas petition.”  560 F.3d at 1190.  The
court identified “seven factors” supporting this conclusion:  (1) because Douglas’ first petition
“had never been finally resolved” prior to the addition of the Brady claim, and because the
district court abated the proceedings to permit an attempt at exhaustion, neither finality nor
comity and federalism were offended, 560 F.3d at 1190; (2) Douglas had “raised a claim in
his first habeas petition that was closely correlated to his later-discovered Brady allegations,”
560 F.3d at 1190; (3) Douglas “has established more than just a Brady violation. He has been
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able to establish a Giglio /Napue violation – that the prosecutor knowingly presented false
testimony.  Therefore, the prosecutor's conduct in this case warrants special condemnation,”
560 F.3d at 1192 (citations omitted); (4) “[I]t was the prosecutor’s conduct ... that prevented
Mr. Douglas from discovering the Brady claim in time to assert that claim in his first federal
petition. ... [T]o treat Mr. Douglas’s Brady claim as a second or successive request for habeas
relief, subject to the almost insurmountable obstacles erected by 28 U.S.C. § 2244(b)(2)(B),
would be to allow the government to profit from its own egregious conduct,” 560 F.3d at
1192; (5) “[W]e apply a heightened concern for fairness in this case, where the state is
prepared to take a man’s life,” 560 F.3d at 1194; (6) “[T]here would be an obvious and
unjustifiable inequity if we were to grant Mr. Douglas’s co-defendant Mr. Powell habeas relief
on the very same Brady claim on which we deny Mr. Douglas such relief. Given our
conclusion regarding the prosecutor’s similar agreement in both trials to assist the key witness
in exchange for his testimony, it would constitute an arbitrary and irrational decision to treat
the cases differently that cannot be explained by either Mr. Douglas’s culpability or his lack
of diligence in pursuing his Brady claim. ... To reach such an arbitrary and irrational decision
based only upon the degree of success the government achieved in covering up the
prosecutor’s egregious conduct would be to invite disrespect upon the judicial system.” 560
F.3d at 1195; and (7) treating Douglas’ Brady claim as part of his initial petition does not
implicate abuse of the writ or efficiency concerns:  “It cannot have been Congress’s intent in
enacting AEDPA to encourage the government to make and conceal agreements with its key
witnesses until it is too late, preventing the habeas petitioner from asserting the existence of
such secret agreements in his initial habeas petition and thereby insulating egregious
government behavior from any habeas review.” 560 F.3d at 1195.  

157) Leal v. Quarterman, 573 F.3d 214 (5th Cir. 2009). In this Texas capital case, the Fifth
Circuit reversed the district court’s determination that petitioner’s second-in-time §2254
petition was successive, but affirmed the dismissal of the petition on the ground that the Avena
claim it raised was foreclosed by the Supreme Court’s decision in Medellin v. Texas, 552 U.S.
491 (2008). With regard to successiveness, the court acknowledged petitioner’s contention
that, pursuant to In re Cain, 137 F.3d 234 (5th Cir. 1998), a petition is not successive if “it is
based on a claim unavailable to [the petitioner] at the time of his first habeas petition,” but
declined to “embrace the full scope of the rule [petitioner] advocates.” 573 F.3d at 220.
Observing that “Cain ... must be considered in the context of AEDPA,” the court explained
that petitioner’s availability-based definition of successiveness was incompatible with the text
of §2244(b), which treats as successive previously unavailable claims based on new rules and
new evidence, and excepts such claims from the general prohibition against subsequent
petitions. 573 F.3d at 221. After further recognizing that AEDPA’s successive petition bar is
aimed at “repeated attacks, which often take on new forms as the legal landscape shifts,” the
court located a “middle ground”: 

In essence, if the purported defect existed, or the claim was ripe, at the time
of the prior petition, the later petition is likely to be held successive even if
the legal basis for the attack was not. If, however, the purported defect did
not arise, or the claim did not ripen, until after the conclusion of the previous
petition, the later petition based on that defect may be non-successive. ¶ ...
[Thus,] we may deem a later petition based on a newly available claim non-
successive and outside the confines of § 2244 if the defect that it attacks did
not arise until after the prior habeas proceeding.

573 F.3d at 222.
Applying this approach, the court went on to hold that, because petitioner’s Avena

claim did not become available for federal habeas review until after the Texas state courts
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denied it, which was “well after the resolution of [his first] federal habeas petition,” the
subsequent federal petition asserting that claim was “non-successive.” 573 F.3d at 224.
Finally, the court held that “Leal will get no further” because “Medellin v. Texas has deprived
the Avena decision and the Bush declaration [ordering its implementation by the states] of
whatever legal force Leal might claim they ever had.” 573 F.3d at 224. 

158) Propes v. Quarterman, 573 F.3d 225 (5th Cir. 2009), cert. denied sub nom. Propes v.
Thaler, 560 U.S. 907 (2010). The Fifth Circuit affirmed the dismissal of petitioner’s pro se
§2254 petition as successive in this non-capital Texas murder case, finding that, pursuant to
circuit precedent, petitioner was obligated to raise his challenges to both his conviction and
a subsequent prison disciplinary ruling in one federal habeas petition. Before reaching the
successiveness issue, the court determined that the law of the case doctrine did not bar review
despite the fact that a different panel had earlier denied petitioner’s request for leave to file
a successor on the ground that his challenges to his conviction could have been raised in his
earlier petition challenging the prison disciplinary ruling. After discussing the exceptions to
the law of the case doctrine, the court found that because petitioner’s primary argument
against treating his second petition as successive had not been before the earlier panel, and
because that panel was “exercising a gatekeeping function” that was not “adversarial,” it was
appropriate to “exercise ... discretion to review whether Propes’s habeas petition was properly
dismissed as successive.” 573 F.3d at 228.

Petitioner’s challenge to the treatment of his second §2254 petition as successive
centered on a claim that he had been misled by the petition form provided to him by the Texas
prison. The form required that a prisoner identify the judgment to be challenged, and explicitly
required a choice of “only one” among a list that included “A judgment of conviction or
sentence,” “A parole revocation proceeding” or “A disciplinary proceeding.” 573 F.3d at 231.
After establishing that the practice of separating challenges to a conviction from challenges
to a prison disciplinary proceeding was contrary to circuit precedent, see 573 F.3d at 229
(discussing Crone v. Cockrell, 324 F.3d 833 (5th Cir. 2003), the court found that while “fuller
guidance” on the form would have been “useful,” it was not “required.” 573 F.3d at 231.
Instead, the court laid blame for the confusion on petitioner:

Because Propes used the proper form, we would face a difficult issue if the
default that is being held against him was one resulting from a requirement
of the form. Propes no doubt would respond that this is exactly the reason he
filed his disciplinary claim first and separately from his claims against the
judgment. Instead, we find that the default arose from Propes’s not
understanding or at least not following the legal requirement that joining
claims arising out of the same judgment meant that disciplinary claims had
to be joined to more traditional attacks on the judgment of conviction.
Consequently, the language of Habeas Corpus Rule 2, requiring that Propes
follow the requirements of the form, does not protect him from the successive
petition bar. It would have been helpful for additional instructions to have
been stated on the form, but we do not find that their absence invalidates the
form or protects Propes from the bar. 

573 F.3d at 231-32. The court went on to observe that, while its “conclusion is harsh,” “a pro
se inmate must ... be aware of the entire array of procedural requirements, not all of which
may be mentioned on the form.” 573 F.3d at 232.

159) McNabb v. Yates, 576 F.3d 1028, 1029-30 (9th Cir. 2009). Before denying petitioner’s
request for leave to file a second or successive petition, the Ninth Circuit panel held that “the
dismissal of a habeas petition as untimely constitutes a disposition on the merits and that a
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further petition challenging the same conviction would be ‘second or successive’ for purposes
of 28 U.S.C. §2244(b).” In so holding, the court compared a dismissal for untimeliness to
dismissals for lack of exhaustion and for procedural default, and found that untimeliness
operates like the latter to constitute “a ‘permanent and incurable’ bar to federal review of the
underlying claims.” From there, the court concluded that a dismissal for untimeliness “renders
subsequent petitions second or successive ....” See also McDowell v. Zavaras, 2011 WL
1108798 (10th Cir. Mar. 28, 2011), cert. denied sub nom. McDowell v. Clements, 565 U.S.
885 (2011) (similar); Quezada v. Smith, 624 F.3d 514, 519-20 (2nd Cir. 2010) (similar);
Pavlovsky v. Van Natta, 431 F.3d 1063, 1064 (7th Cir. 2005)  (similar).

160) United States v. Lopez, 577 F.3d 1053, 1066-67 (9th Cir. 2009), cert. denied, 559 U.S. 984
(2010). In this §2255 case, the Ninth Circuit held that “Brady claims are not categorically
exempt from AEDPA’s gatekeeping provisions and that second-in-time Brady claims that do
not establish materiality of the suppressed evidence are subject to dismissal under
§2255(h)(1).” In so holding, the court expressly left “open the more difficult question whether
Panetti [v. Quarterman] supports an exemption from §2255(h)(1)’s gatekeeping provisions
for meritorious Brady claims that would have been reviewable under the pre-AEDPA
prejudice standard.”

161) Arnaout v. Marberry, 2009 WL 3765500 at *1 (7th Cir. Nov. 12, 2009). In affirming the
district court’s dismissal of petitioner’s §2241 challenge to the denial good time credits, the
Seventh Circuit noted that “a contest by a federal prisoner to a revocation of good-time credits
rests on §2241,” and that “[n]o advance appellate approval is required for a proceeding under
§2241, whether or not the proceeding may be deemed successive.” The court went on to
conclude that petitioner’s second §2241 petition claiming that his first §2241 challenge had
been denied without consideration of all of his arguments was an “abuse of the writ.”

162) Restucci v. Bender, 599 F.3d 8 (1st Cir. 2010).  The First Circuit joined the other courts of
appeals that have addressed the issue in holding that a petition challenging a denial of parole
entered after a previous federal habeas petition raising other claims has been resolved is not
“second or successive” within the meaning of § 2244(b).  Because the petition Restucci
proposed to file in this case presented such a claim, the First Circuit dismissed his application
for leave to file as unnecessary.

163) Urinyi v. United States, 607 F.3d 318 (2nd Cir. 2010).  Joining the majority of other circuits,
the Second Circuit held that, when a federal prisoner succeeds in using a § 2255 motion to
reinstate his right to direct appeal, a later, second-in-time § 2255 motion challenging his
conviction and sentence does not constitute a “second or successive”application requiring pre-
filing authorization from the court of appeals.

164) Stanko v. Davis, 617 F.3d 1262, 1269 (10th Cir. 2010), cert. dismissed, 562 U.S. 1131
(2011).  Before affirming the dismissal of petitioner’s second § 2241 challenge to the BOP’s
determination that he was ineligible for a sentencing reduction, the Tenth Circuit held that
“the phrase ‘except as provided in section 2255' at the conclusion of § 2244(a) means exactly
what it says: the provisions of § 2244(a) do not apply to claims that may be brought under §
2255. Accordingly, Mr. Stanko was not required by § 2255(h) to obtain circuit authorization
before filing his [second] § 2241 petition.”  The court went on to conclude, however, that
petitioner’s challenge – which had been previously asserted and denied in a different district
court – had been properly dismissed as an abuse of the writ.
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165) Qeuzada v. Smith, 624 F.3d 514 (2nd Cir. 2010).  The Second Circuit granted petitioner’s
motion for leave to file a second or successive § 2254 petition in this New York second-degree
murder case, finding that petitioner had made the prima facie showing required by §
2244(b)(2)(B)(i) and (ii).  Petitioner’s conviction rested on the testimony of a single
eyewitness who claimed to have seen him shoot the victim.  In support of his request for leave
to file, petitioner relied upon the eyewitness’ testimony at a state post-conviction relief
hearing that, contrary to his claim at petitioner’s trial, he had not seen the shooter’s face, and
had been coerced into testifying otherwise by a police detective.  Petitioner also presented
evidence that another person had given a statement admitting to taking part in the shooting and
indicating that petitioner had not been the shooter.  Based on this evidence, petitioner alleged
two constitutional violations:  that the prosecution had unknowingly relied upon perjured
testimony by the eyewitness in violation of Sanders v. Sullivan, 863 F.3d 218 (2nd Cir. 1988),
and that the pre-trial suppression of evidence that the eyewitness was coerced violation Brady
v. Maryland and Giglio v. United States.  The state did not dispute that petitioner’s evidence
was “newly discovered” within the meaning of § 2244(b).

With regard to petitioner’s perjury allegation, the Second Circuit considered and
rejected the state’s contention that the claim could not serve as a basis for authorization to
proceed with a second petition because it did not rest on “clearly established federal law, as
determined by the U.S. Supreme Court,” as would be required before relief could be granted
under § 2254(d)(1).  “[W]hether a petitioner has satisfied that requirement,” the court
explained, “is a determination required to be made by a district court before it may issue a writ
of habeas corpus. ... ¶ ... Our gate-keeping role does not oblige (or even permit) us to make
the decision on the sometimes close question of whether a state court has made an
unreasonable application of established constitutional law.” 624 F.3d at 521. The Second
Circuit also rejected the state’s contention that the eyewitness’ recantation did not warrant a
grant of authorization to proceed because it was “unreliable,” explaining that such an
assessment was also inconsistent with the court’s role as gatekeeper: “[W]e understand the
‘prima facie’ standard of section 2244(b)(3)(C) to mean, as the phrase normally does, that the
applicant’s allegations are to be accepted as true, for purposes of gate-keeping, unless those
allegations are fanciful or otherwise demonstrably implausible.”  Id.

Finally, the Second Circuit found that petitioner had made the requisite showing of
clear and convincing evidence that no reasonable jury would have found him guilty, observing
that “there can be no serious dispute that [the eyewitness’] testimony was crucial to Quezada’s
conviction.” 624 F.3d at 522.  The court therefore authorized petitioner to proceed in the
district court on both of his proposed claims for relief.   

166) In re Salem, 631 F.3d 809 (6th Cir.), cert. denied sub nom. Salem v. Warren, 565 U.S. 827
(2011).  The Sixth Circuit remanded this drug case after finding that the district court erred
in characterizing petitioner’s entrapment claim as “second or successive.”  Petitioner had filed
an earlier § 2254 petition raising the entrapment claim and a challenge to the state trial court’s
closure of a hearing on the issue.  The district court responded by granting a conditional writ
requiring a public hearing, and declining to rule on the entrapment issue on the basis that the
new hearing to be held by the state court could affect the evidence, or even obviate the need
for any further ruling by the federal court.  After the state court held the public hearing
mandated by the federal district court and again rejected petitioner’s entrapment claim,
petitioner exhausted state remedies and returned to federal court with an updated version of
the claim.  Regarding the claim as “second or successive,” the district court transferred it to
the court of appeals.  

After summarizing the law governing characterization of claims as “second or
successive,” the Sixth Circuit found that “Salem’s entrapment claim is similar to [the] Ford
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claim [addressed in Stewart v. Martinez-Villareal, 523 U.S. 637 (1998),] because both were
presented in the initial habeas petition, yet neither was ripe for review.” 631 F.3d at 813.  The
court went on to conclude that “Salem’s claim was not ripe and exhausted until she returned
to federal court with the instant petition. It should therefore be treated as a continuation of her
‘earlier, undoubtedly reviewable, application for federal habeas relief.’” Id. (quoting
Martinez-Villareal).  Finally, the court explained that this result was not affected by
petitioner’s return to the district court (after the state court hearing but before further
exhaustion proceedings were completed) requesting issuance of an unconditional writ on the
ground that the state court had failed to comply with the conditions of the federal court’s prior
order.  The Sixth Circuit explained that petitioner had only been following a course the district
court had authorized when it issued the conditional writ, and that it would have been
“inefficient” to have required her to delay her request for an unconditional writ while she
exhausted her state court remedies for the entrapment claim.  631 F.3d at 814.

167) Prost v. Anderson, 636 F.3d 578, 584 (10th Cir. 2011), cert. denied, 565 U.S. 1111 (2012). 
The Tenth Circuit rejected petitioner’s contention that he should be permitted to invoke §
2255's “savings clause” in order to bring a § 2241 petition asserting his actual innocence of
money laundering under the construction of the relevant federal statute announced in United
States v. Santos, 553 U.S. 507 (2008).  In a lengthy and detailed discussion, the court
emphasized that the “relevant metric of measure” for testing the “adequacy and effectiveness”
of § 2255 “is whether a petitioner’s argument could have been tested in an initial § 2255
motion.” Applying that measure, the court went on to find that petitioner’s initial,
unsuccessful § 2255 motion provided him with a sufficient opportunity to assert a challenge
like the one he proposed to assert in a § 2241 petition, and that neither the fact that Santos’
helpful construction of the money laundering statute had not been announced at the time of
his § 2255 motion, nor the fact that circuit law at that time disfavored the reading of the
money laundering statute later adopted in Santos, was sufficient to give petitioner access to
§ 2241.

168) United States v. MacDonald, 641 F.3d 596 (4th Cir. 2011).  The Fourth Circuit vacated the
district court’s denial of Jeffrey MacDonald’s effort to proceed with a previously authorized
second or successive § 2255 motion and remanded for further consideration.  MacDonald,
who was convicted in 1979 of the murders of his wife and children and has maintained his
innocence ever since, was originally authorized to file his § 2255 motion in the district court
on the basis of one claim (the Britt claim) based on newly discovered evidence of
prosecutorial misconduct at his trial.  While his motion was pending in the district court,
however, DNA test results became available, and MacDonald sought to add a second claim,
asserting actual innocence, which had not previously been submitted to the court of appeals
for authorization.  MacDonald also proffered a range of other evidence, accumulated through
years of investigation and prior challenges, for the district court’s consideration in the
assessment of the “evidence as a whole” required by § 2255(h)(1).  The district court refused
to consider the actual innocence claim for lack of jurisdiction because it had not been
specifically authorized by the court of appeals, and refused to consider the other proffered
evidence on the ground that it was not sufficiently connected to the Britt claim and had not
been independently authorized.  Having so limited the information to be considered, the
district court went on to deny MacDonald leave to proceed. 

On appeal, the Fourth Circuit first examined the district court’s refusal to consider the
additional evidence proffered by MacDonald as part of the statutory “evidence as a whole”
inquiry.  After reviewing the Supreme Court’s decisions emphasizing the necessity of
reviewing all relevant evidence when applying the miscarriage of justice exception for abusive
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and procedurally defaulted claims, and noting that the “§ 2244(b)(2)(B)(ii) and § 2255(h)(1)
standards clearly incorporate features of the standards spelled out in the pre-AEDPA
decisions,” the Fourth Circuit “reject[ed] the district court’s conflicting view.” 641 F.3d at
612, 613.  The court went on to conclude as follows: 

The district court instead should have treated the proffered evidence as part
of the “evidence as a whole” in evaluating the Britt claim under § 2255(h)(1).
That is, the court should have considered the proffered evidence – with due
regard for “the likely credibility” and “the probable reliability” thereof, see
Schlup, 513 U.S. at 332 – to determine if it, in combination with the newly
discovered Britt evidence, would be sufficient to establish that no reasonable
juror would have found MacDonald guilty. If so, MacDonald would merely
pass the procedural bar to having the Britt claim considered on its merits, and
he would yet be obliged to prove the constitutional violation alleged in that
claim before obtaining any § 2255 relief thereon.

641 F.3d at 614.
Turning to the district court’s refusal to consider MacDonald’s separate DNA claim,

the Fourth Circuit held that its own order authorizing him to file the Britt claim was sufficient
to permit the district court to exercise jurisdiction over other claims as well. Relying on
United States v. Winestock, 340 F.3d 200 (4th Cir. 2003), the court explained that “[i]f a any
one claim satisfies [the § 2255(h)] standard, we ‘authorize the prisoner to file the entire
application in the district court, even if some of the claims in the application do not satisfy the
applicable standard[ ].’ ...  It is then the responsibility of the district court to more closely
scrutinize ‘each claim and dismiss those that are barred under [§ 2255(h) ].’” 641 F.3d at 615
(quoting Winestock, 340 F.3d at 205) (second alteration by the court).  Rather than instructing
the district court to carry out that procedure, however, the Fourth Circuit went on to conclude
that the “more efficient use of judicial resources” was simply to grant MacDonald leave to file
the DNA claim, which it did.  641 F.3d at 616.

169) Stewart v. United States, 646 F.3d 856 (11th Cir. 2011).  The Eleventh Circuit reversed the
district court’s dismissal as “second or successive” of petitioner’s second-in-time § 2255
motion raising a challenge to his sentence as a “career offender” based on a recently obtained
state court judgment vacating his predicate state court convictions.  Relying on Johnson v.
United States, 544 U.S. 295 (2005), and emphasizing petitioner’s diligence in pursuing state
court relief from the predicate convictions, the Eleventh Circuit panel held that the basis for
the claim asserted in the second § 2255 motion did not exist until the state court entered
judgment granting relief, and the claim therefore could not have been included in an earlier
(and timely) § 2255 motion.  The court also rejected the government’s contention that
prisoners in petitioner’s position – i.e., those who intend to assert Johnson claims but lack the
requisite state court judgment at the time the presumptive one-year limitations period expires
– be required to include unripe claims in an initial § 2255 motion and request that they be
stayed.  

170) Vu v. United States, 648 F.3d 111 (2nd Cir. 2011) (per curiam).  Drawing from its prior
decisions in Urinyi v. United States, 607 F.3d 318 (2nd Cir. 2010), and Vasquez v. Parrott,
318 F.3d 387 (2nd Cir. 2003), the Second Circuit held that a prior unsuccessful § 2255 motion
seeking reinstatement of the right to direct appeal does not render a subsequent § 2255 motion
challenging the petitioner’s conviction or sentence “successive” within the meaning of §
2255(h).

171) Storey v. Vasbinder, 657 F.3d 372, 378 (6th Cir. 2011), cert. denied, 565 U.S. 1269 (2012). 
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Before reaching the merits and affirming the denial of relief in this Michigan murder case, the
Sixth Circuit “join[ed] the majority of circuits, and h[e]ld that a petition filed after a remedial
appeal, ordered in response to an earlier petition [successfully asserting a violation of the right
to effective assistance of appellate counsel], is not second or successive within the meaning
of § 2244(b) – even if it includes claims that could have been included, but were not, in the
first petition.”

172) Ochoa v. Workman, 669 F.3d 1130 (10th Cir.), cert. denied, 568 U.S. 904 (2012).  Before
affirming the denial of petitioner’s previously authorized second § 2254 petition, the Tenth
Circuit rejected the state’s contention that so-called “procedural irregularity claims”
challenging Oklahoma’s procedure for adjudicating Atkins claims could not be considered
because they did not meet the requirements of § 2244(b)(2).  669 F.3d at 1142.  Relying on
the Supreme Court’s observation in Schriro v. Smith, 546 U.S. 6, 7-8 (2005), that “state court
measures for adjudicating claims of mental retardation ... might, in their application, be
subject to constitutional challenge,” the Tenth Circuit found that petitioner’s due process-
based challenges to “certain aspects of [Oklahoma’s] procedural mechanism” were “properly
brought in a § 2254 habeas petition.” Id.  The court explained:

Ochoa’s interest in ensuring Oklahoma applied that procedure in a
fundamentally fair fashion flows directly from the liberty interest announced
in Atkins. Accordingly, Ochoa’s procedural irregularity claims are Atkins
claims and, furthermore, those claims are properly brought in a second or
successive habeas petition under the provisions of § 2244(b)(2)(A).

669 F.3d at 1143. 
Judge Murphy concurred, writing separately to express the view that, under the

approach illustrated in Panetti v. Quarterman, 551 U.S. 930 (2007), and Magwood v.
Patterson, 561 U.S. 320 (2010) (Kennedy, J. dissenting), “Ochoa’s procedural-irregularity
challenge to the conduct of his Atkins trial is not a second-or-successive claim because there
is no way it could have been raised in his original § 2254 application.” 669 F.3d at 1147. 

173) Adams v. Thaler, 679 F.3d 312 (5th Cir. 2012).  In this Texas capital case, the Fifth Circuit
vacated a stay of execution entered by the district court for the purpose of permitting
consideration of a Rule 60(b)(6) motion, and denied leave to proceed with a separately filed
second or successive § 2254 petition.  The Rule 60(b)(6) motion and second-in-time habeas
petition both relied on Martinez v. Ryan, 566 U.S. 1 (2012), and were filed in an effort to
secure merits review of ineffective assistance of trial counsel claims that the federal district
court had previously rejected as procedurally barred because they had been omitted from
petitioner’s first state habeas petition, and dismissed as abusive when presented in a second
state habeas petition. 

After determining that petitioner’s Rule 60(b) motion was “without merit” [see POST-
JUDGMENT MOTIONS, infra] the Fifth Circuit addressed his contention that his separately-
filed second-in-time § 2254 petition was not “second or successive” within the meaning of §
2244(b), and was instead “similar to the [petitions] in Panetti [v. Quarterman, 551 U.S. 930
(2007)], Slack [v. McDaniel, 529 U.S. 473 (2000)], and [Stewart v.] Martinez–Villareal[, 523
U.S. 627 (1998),] because his two ineffective assistance of counsel claims in his initial federal
habeas petition were dismissed on purely ‘technical’ grounds – for procedural default.” 679
F.3d at 321. The Fifth Circuit disagreed, explaining that “Adams raises two claims ... that are
identical to the two claims presented in his initial federal habeas petition, filed with the district
court in 2009. Thus, pursuant to In re Cain, [‘137 F.3d 234 (5th Cir. 1998),] because Adams
has raised claims that were already brought in a prior petition, we must construe his
second-in-time habeas petition as successive.”  Id. at 322. The court went on to conclude that,
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“[b]ecause Adams brings the same two claims in his successive habeas petition as he did in
his initial federal habeas petition, Adams’s petition is barred under 28 U.S.C. § 2244(b)(1).” 
Id.

174) Strickland v. Thaler, 701 F.3d 171 (5th Cir. 2012).  The Fifth Circuit reversed the district
court’s dismissal of petitioner’s second-in-time § 2254 petition as impermissibly second or
successive in this Texas aggravated robbery case, finding that the district court’s own handling
of the initial petition induced petitioner to file the second one, and that he could not be
penalized for relying on the district court’s own directive.  After determining that the first
petition contained both exhausted and unexhausted claims (i.e., that it was “mixed”), the
district court denied the exhausted claims on the merits, and dismissed the unexhausted claims
without prejudice, explaining that “‘the dismissal of the unexhausted claims without prejudice
does not obviate the exhaustion requirement itself, but simply allows [petitioner] to again seek
federal habeas corpus relief upon those claims, when he can show that the exhaustion
requirement has been met ....’” 701 F.3d at 173 (quoting district court’s order).  Heeding this
explanation, petitioner returned to state court, exhausted the available remedies, and then
returned to federal court seeking the review the district court had led to him believe was
available.  The district court, however, classified the new filing as second or successive, and
dismissed it for lack of jurisdiction.

After observing that this case presented “an issue of first impression,” the Fifth
Circuit reviewed the relevant Supreme Court and circuit jurisprudence, but found nothing
“control[ling.]”  701 F.3d at 176.  Relying on the absence of “precedent in our cases for
holding a claim previously dismissed without prejudice ... is a ‘second or successive’ petition
... if refiled after exhaustion,” and emphasizing the district court’s indication that petitioner
would be permitted to return to federal court, the Fifth Circuit concluded as follows:

As in Slack [v. McDaniel, 529 U.S. 473, 489 (2000)], the district court
dismissed Strickland’s unexhausted claims without condition and without
prejudice. Strickland relied on the court’s statement that he could “again seek
federal habeas corpus relief” once he exhausted his unexhausted claims. We
agree with Strickland that district courts cannot send petitioners on wild
goose chases by permitting them to split their exhausted and unexhausted
claims, guaranteeing them federal habeas review if they exhaust their state
court remedies, only to then deny them habeas review once they have
exhausted their state remedies. Accordingly, we hold Strickland’s petition is
not a “second or successive” petition within the meaning of 28 U.S.C. §
2244.

701 F.3d at 176-77. 

175) Suggs v. United States, 705 F.3d 279 (7th Cir. 2013), cert. denied, 569 U.S. 972 (2013).  A
majority of the Seventh Circuit panel adhered to the existing circuit rule, established in Dahler
v. United States, 259 F.3d 763 (7th Cir. 2001), that second-in-time § 2255 motions filed “after
resentencing are not second or successive when they allege errors made during the
resentencing, but they are second or successive when they challenge the underlying
conviction.” 705 F.3d at 282. In reaching this conclusion, the majority noted that Magwood
v. Patterson, 561 U.S. 320 (2010), “casts some doubt about the continued viability of Dahler,”
705 F.3d at 281, but explained that Magwood “expressly declined to extend its holding to the
facts” in this case, which involved a challenge to petitioner’s conviction which could have
been raised in his previous § 2255 motion.  “Suggs’ case,” the majority added, “is distinct
from the situation in Magwood, where the errors alleged in the second petition were ‘new.’ 
The petitioner in Magwood challenged an error made in the initial sentencing and again in the
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resentencing .... The same is not true here. Suggs does not claim that any errors, new or
repeated, occurred in his resentencing.”  705 F.3d at 284.  Finally, the majority acknowledged
that its “reading of Magwood differs from the approach taken by [the Second and Ninth
Circuits],” but insisted its view was preferable, both because it was dictated by circuit
precedent, and because the “other circuits’ broader readings of Magwood have the odd effect
of interpreting AEDPA to relax limits on successive claims beyond the pre-AEDPA
standards.” Id. at 285.

176) In re Hill, 715 F.3d 284 (11th Cir. 2013).  A majority of the Eleventh Circuit panel denied
leave to file a second or successive § 2254 petition in this Georgia capital case, finding both
that the Atkins v. Virginia claim petitioner proposed to assert had already been presented in
a previous federal habeas petition, such that it was barred by § 2244(b)(1), and that the claim
did not satisfy either of the circumstances enumerated in § 2244(b)(2).  In earlier state and
federal habeas litigation, petitioner contended that, pursuant to Atkins, he was ineligible for
execution due to mental retardation.  Although he presented substantial evidence to support
the claim, relief was denied on the ground that his proof of deficits in adaptive functioning
was not sufficient to satisfy Georgia’s requirement that mental retardation be established
beyond a reasonable doubt.  After that litigation concluded, all three of the expert witnesses
who had previously determined that he did not have mental retardation changed their
conclusions and provided affidavits indicating that, in fact, petitioner met the diagnostic
criteria and Georgia’s demanding standard of proof.  Using this new evidence – which resulted
in unanimity of opinion among the seven experts who had examined him – petitioner first
sought review in the state courts, but was denied on the ground that his claims had already
been heard and were therefore procedurally barred.  He then submitted his application for
leave to file a second federal habeas petition to the Eleventh Circuit pursuant to § 2244(b). 

Because petitioner had previously sought (and been denied) federal habeas relief, the
Eleventh Circuit majority began with a “threshold determination” that petitioner’s first federal
habeas petition “contained the same claim that Hill wants to raise in the successive petition
he has applied to file,” and that § 2244(b)(1) therefore mandated dismissal.  715 F.3d at 291. 
In reaching this conclusion, the majority found the new expert affidavits insufficient to give
rise to a new or different claim:

Although he has some new evidence, Hill nevertheless asserts in his
Application the same “federal basis of relief from the state court’s judgment”
he asserted in his first federal habeas petition—that he is mentally retarded
and cannot be executed pursuant to the Eighth Amendment. Hill cannot
convert his previously asserted “claim” into a wholly new “claim” merely by
coming forward with new supporting evidence or even new legal arguments.
At an irreducible minimum, what Hill is asserting now is precisely the same
thing that he asserted in his initial habeas petition – he is and has always been
mentally retarded and his execution would therefore violate the Eighth and
Fourteenth Amendments of the United States Constitution under the Supreme
Court’s decision in Atkins. Here, it is new evidence in support of the same
claim; it is not the basis of a new claim.

715 F.3d at 292-93 (citation omitted).  The majority similarly rejected what it read as
petitioner’s contention that “he now claims he is mentally retarded beyond a reasonable doubt,
whereas he asserts that previously he only claimed he was mentally retarded by a
preponderance of the evidence and that Georgia’s higher standard was unconstitutional.” Id.
at 294.  After observing that petitioner’s earlier attack on the burden of proof imposed by
Georgia law was only “one subpart” of a larger Atkins claim, the majority held that “[t]he core
factual allegation remains that Hill is mentally retarded, and the core legal basis for the claim
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remains that his execution would violate the Eighth and Fourteenth Amendments under
Atkins.” Id.  The majority went on to emphasize that this conclusion was dictated not only by
“precedent,” but also by “reason and the finality interests underlying the AEDPA.”  Id.; see
also id. (“If all that was required to reassert years later a previously rejected claim was a
change in testimony, every material witness would have the power to upset every notion of
finality by simply changing his testimony. And, as this case illustrates, opinion testimony can
be changed with great ease .... New witnesses could be rounded up, and every new witness
would transform the same old claim into a brand new one.”).

The Eleventh Circuit majority then explained that, even if petitioner’s application
were not barred by § 2244(b)(1), it could not be granted due to his inability to satisfy “either
of the two narrow exceptions enunciated in § 2244(b)(2).” 715 F.3d at 296. After noting
petitioner’s concession that he was not seeking proceed under a new, retroactive rule as
authorized by § 2244(b)(2)(A), the majority turned to § 2244(b)(2)(B)(ii)’s requirement of
evidence demonstrating innocence “of the underlying offense,” and held that petitioner could
not meet it.  Id.  “Hill’s ‘underlying offense’ within the meaning of § 2244(b)(2)(B)(ii),” the
majority explained, “is murder, not a death sentence.” Id.; see also id. at 297 (“We are unable
to transmute a claim that a petitioner is not eligible for a capital sentence into a claim that the
petitioner is not ‘guilty of the underlying offense.’”).  

Finally, the majority rejected petitioner’s request that it “grant equitable relief by
applying a pre-AEDPA exception [established in Sawyer v. Whitley, 505 U.S. 333 (1992),] to
the bar on successive habeas petitions.” 715 F.3d at 299.  After reviewing Supreme Court and
prior circuit decisions, the majority concluded that, “[t]o the extent that our precedent was
previously unclear, we now clarify it  – post-AEDPA, there is no Sawyer exception to the bar
on second or successive habeas corpus petitions for claims asserting ‘actual innocence of the
death penalty.’”  Id. at 301.

177) Robertson v. Walker, 543 Fed.Appx. 722, 723 (9th Cir. 2013) (unpublished).  The Ninth
Circuit vacated the district court’s dismissal of petitioner’s second-in-time § 2254 petition in
this California second degree murder case, and remanded with instructions that the petition
be treated as a Rule 60(b) motion “for reconsideration of the denial of [the] original federal
habeas petition.”  In reaching this conclusion, the court explained that the denial of the
original petition had been affirmed by the Ninth Circuit on the basis of a rule of state law that
was “expressly overruled” prior to issuance of the court of appeals’ mandate.  Id. From this,
the court reasoned that the second-in-time petition “can be construed as challenging the
issuance of a mandate when the panel relied on California law that had been overruled, which
is a challenge appropriately brought under Rule 60(b).”  

178) Case v. Hatch, 731 F.3d 1015 (10th Cir.), cert. denied, 571 U.S. 908 (2013).  The Tenth
Circuit vacated the district court’s decision granting petitioner’s previously-authorized second
§ 2254 petition, in which he asserted a Brady v. Maryland claim challenging his 1982
convictions for murder and sexual assault in New Mexico, and remanded with instructions to
dismiss the petition for lack of jurisdiction.  In a lengthy discussion of the operation of §
2244(b)’s mechanism for the authorization and consideration of second or subsequent § 2254
petitions, the court first established its agreement with “[a]t least eight other circuit courts”
that a prisoner wishing to proceed under § 2244(b) must pass through two “gates”: “gate one
is at the circuit court level where a preliminary assessment occurs based on the application;
gate two is at the district court level where a record is made and a final assessment [of
entitlement to proceed] occurs.” 731 F.3d at 1029.  

While petitioner had passed through both gates in this case, the district court’s
determination that he had satisfied § 2244(b)(2)(B)(2) was subject to appellate review.  Before
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conducting that review, the Tenth Circuit observed that “an initial consideration is the
universe of evidence [it could] consider in evaluating [petitioner’s] Brady claim.” 731 F.3d
at 1032-33.  After examining the language of § 2244(b), other provisions of AEDPA, and case
law, the court concluded that:

the universe of facts that enter into the subparagraph (B)(ii) analysis consists
only of evidence presented at the time of trial, adjusted for evidence that
would have been admitted or excluded “but for constitutional error” during
trial proceedings. The factual universe does not encompass new facts that
became available only after trial and that are not rooted in constitutional
errors occurring during trial.

731 F.3d at 1038; see also, e.g., id. at 1034 (“Thus, as a textual matter, subparagraph (B)(ii)
excludes the consideration of evidence unconnected to the constitutional error at trial.”).

Applying this construction of § 2244(b)(2)(B)(ii) to petitioner’s case, the Tenth
Circuit determined that its assessment of his entitlement to proceed would be conducted using
a pre-trial witness statement that had allegedly been suppressed in violation of Brady, but not
the results of post-trial DNA testing or the recantations of two trial witnesses, upon which he
had also sought to rely.  After examining the evidence, the court concluded that petitioner had
not made the showing necessary to authorize consideration of his Brady claim in a second
petition.  The court went on to add that, “even if we were to consider the DNA evidence and
other witness recantations, alongside [the allegedly suppressed] statement, we would still not
find subparagraph (B)(ii) had been satisfied.” 731 F.3d at 1043.

179) Bryant v. Warden, FCC Coleman-Medium, 738 F.3d 1253, 1257 (11th Cir. 2013).  The
Eleventh Circuit vacated the district court’s denial of petitioner’s § 2241 petition, and held
that he had established his eligibility to proceed through the “savings clause” of § 2255(e). 
The court summarized its conclusions as follows: 

Bryant has proven that his prior § 2255 motion was “inadequate or
ineffective to test the legality of his detention” and that his § 2241 petition
can now proceed under § 2255(e) because: (1) from the time of his initial
sentencing in 2002 throughout his first § 2255 proceeding in 2005, our
Circuit’s binding precedent ... held that a concealed-firearm offense under
Fla. Stat. § 790.01 was a “violent felony” under § 924(e) and squarely
foreclosed Bryant’s claim that he was erroneously sentenced above the 10-
year statutory maximum penalty in § 924(a); (2) subsequent to Bryant’s first
§ 2255 proceeding, the Supreme Court’s decision in Begay v. United States,
553 U.S. 137 (2008), set forth a new standard to evaluate which crimes
constitute violent felonies under § 924(e), and Begay, as interpreted by
[subsequent Eleventh Circuit decisions] overturned our [adverse] Circuit
precedent ...; (3) Begay’s new rule is substantive and applies retroactively to
Bryant’s § 924(e) claim on collateral review; (4) as a result of pure § 924(e)-
Begay error and retroactive application of Begay, Bryant’s 235–month
sentence exceeds the 10–year statutory maximum authorized by Congress in
§ 924(a); and (5) the savings clause in § 2255(e) reaches his claim of illegal
detention above the statutory maximum penalty.

180) Chavez v. Secretary, Florida Dept. of Corrections, 742 F.3d 940 (11th Cir. 2014). In the
course of affirming the denial of petitioner’s request for appointment of new counsel and
denying as moot his request for a stay of execution, the Eleventh Circuit observed that
Martinez v. Ryan, 566 U.S. 1 (2012), “did not announce a new rule of constitutional law” for
purposes of either restarting the limitations period under 28 U.S.C. § 2244(d)(1)(C), or
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authorizing the filing of a second or successive habeas petitioner under 28 U.S.C. §
2244(b)(2).  742 F.3d at 945-46.

181) United States v. Hairston, 754 F.3d 258 (4th Cir. 2014).  In this federal drug conspiracy case,
the Fourth Circuit joined the Tenth and Eleventh Circuits in holding that “a numerically
second § 2255 motion should not be considered second or successive pursuant to § 2255(h)
where ... the facts relied on by the movant seeking resentencing did not exist when the
numerically first motion was filed and adjudicated.” 754 F.3d at 262. Applying that rule, the
court reversed the district court’s dismissal of petitioner’s second § 2255 motion as successive
because the fact giving rise to his claim – the recent vacatur of a state court conviction used
to calculate his federal sentence – had not existed at the time his first § 2255 motion was
resolved.  

182) Insignares v. Secretary, Florida Dept. of Corr., 755 F.3d 1273 (11th Cir. 2014) (per
curiam).  Before affirming the denial of relief in this Florida attempted murder case, the
Eleventh Circuit addressed the question – “expressly reserved” in Magwood v. Patterson, 561
U.S. 320 (2010) – “whether a subsequent [§ 2254] petition challenging the undisturbed
conviction would be ‘second or successive’ after the state imposes only a new sentence.” 755
F.3d at 1280.  Relying on Magwood and its own decision in Ferreira v. Secretary, Florida
Dept. of Corr., 494 F.3d 1286 (11th Cir. 2007), the court resolved that question by holding
that, “when a habeas petition is the first to challenge a new judgment, it is not ‘second or
successive,’ regardless of whether its claims challenge the sentence or the underlying
conviction.”  Id. at 1281.  

Judge Fay specially concurred to note that, unlike in Magwood, which challenged
alleged errors that were “‘new,’” petitioner in this case raised “exactly the same issues he
raised in his earlier [habeas] application.”  755 F.3d at 1285.  “Consequently,” Judge Fay
continued, “except for the intervening ‘new judgment,’ we are dealing in this case with an
otherwise clear abuse of the writ.” Id.

183) In re Henry, 757 F.3d 1151 (11th Cir. 2014).  In the course of denying  petitioner’s
application for a stay of execution and leave to file a second or successive § 2254 petition
challenging his Florida death sentence, a majority of the Eleventh Circuit panel held that Hall
v. Florida, 134 S.Ct. 1986 (2014), announced a new rule of constitutional criminal procedure
which had not been “made retroactive to cases on collateral review by the Supreme Court,”
as required by 28 U.S.C. § 2244(b)(2).  757 F.3d at 1159 (“Nothing in Atkins [v. Virginia]
dictated or compelled the Supreme Court in Hall to limit the states’ previously recognized
power to set an IQ score of 70 as a hard cutoff.  This is plainly a new obligation that was never
before imposed on the states, under the clear language of Atkins, and of Hall itself.”).  The
majority went on to observe that “Hall made no mention of retroactivity,” id., and that, while
Hall itself was a challenge to the denial of state collateral review, the Supreme Court’s
announcement and application of a new rule in that posture did not suggest an “intent of the
Court to apply the rule in Hall retroactively for future federal habeas petitioners nationwide,”
id. at 1159 n.11.  Finally, the majority added that petitioner’s claim also failed for the
additional reason that he had not made “a ‘sufficient showing of possible merit ....’” Id. at
1161.

184) United States v. Claycomb, 577 Fed.Appx. 804 (10th Cir. 2014).  Before denying a COA,
the Tenth Circuit considered and rejected petitioner’s contention that his second-in-time §
2255 motion should not be treated as successive because the claim he sought to raise relied
upon a newly available Supreme Court decision –  Alleyne v. United States, 570 U.S. 99
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(2013) – and was therefore unripe at the time of his prior § 2255 motion.  The Tenth Circuit
disagreed, explaining that “what makes a claim unripe is that the factual predicate has not
matured, not that the law was unsettled.”  577 Fed.Appx. at 805; see also id. (“Here, all the
facts had matured by the time sentence was imposed. Defendant was not awaiting further
factual development before he could bring his claim, and nothing prevented him from filing
his § 2255 motion earlier and making the same arguments he now makes (this is what the
defendant in Alleyne did).”); id. (expressing agreement with Leal Garcia v. Quarterman, 573
F.3d 214, 221 (5th Cir. 2009)). 

185) Clark v. United States, 764 F.3d 653 (6th Cir. 2014).  Before affirming the denial of
petitioner’s second motion to amend her § 2255 motion, the Sixth Circuit determined that the
post-judgment filing of the motion to amend did not require that it be treated as a second or
successive § 2255 motion:

A plaintiff has not had an opportunity for the full adjudication of her claims
simply because a district court has rendered a judgment that is “final” within
the meaning of 28 U.S.C. § 1291. That opportunity runs up until the point
where the plaintiff exhausts her appellate remedies. Because Clark filed her
second motion to amend before she had exhausted her appellate remedies, her
second motion to amend is not a second or successive § 2255 motion and
therefore is not subject to the successive-petition bar set forth by §§ 2244(b)
and 2255(h).

764 F.3d at 660.

186) In re Brown, 594 Fed.Appx. 726 (3rd Cir. 2014) (unpublished).  Relying on Magwood v.
Patterson, 561 U.S. 320 (2010), the Third Circuit panel joined the Second, Ninth and Tenth
Circuits in holding “that ‘where a first habeas petition results in an amended judgment, a
subsequent petition is not successive regardless of whether it challenges the conviction, the
sentence, or both.’” 594 Fed.Appx. at 729 (quoting Johnson v. United States, 623 F.3d 41, 46
(2nd Cir. 2010), and citing Wentzell v. Neven, 674 F.3d 1124, 1127 (9th Cir. 2012); Blanco
v. Florida Dep’t of Corr., 688 F.3d 1211 1240 (11th Cir. 2012).  Having reached that
conclusion, the court denied petitioner’s application to file a second or successive § 2254
petition challenging his Pennsylvania convictions as unnecessary and transferred the case to
the district court.

187) United States v. Sellner, 773 F.3d 927, 931-32 (8th Cir. 2014).  The Eighth Circuit joined
the Second, Ninth, and Eleventh Circuits in “hold[ing] that when a pro se petitioner files a
second § 2255 motion while her first motion is still pending before the district court, the
second motion in not barred by AEDPA and should be construed as a motion to amend.”

188) Carter v. Bigelow, 787 F.3d 1269 (10th Cir. 2015).  Before affirming the denial of relief on
petitioner’s other claims in this Utah capital case, the Tenth Circuit held that “the district court
abused its discretion in refusing to allow Mr. Carter to supplement his habeas petition with
claims based on newly discovered evidence of prosecutorial misconduct and suppression of
evidence,” and remanded the case with instructions to permit the supplementation, and to
consider additional supplementation and entry of a stay to facilitate exhaustion.  The issue
arose after federal habeas counsel’s fortuitous acquisition of evidence appearing to establish
that two key prosecution witnesses had been given substantial benefits by law enforcement,
had falsely denied the benefits at trial, and had been aided in the denials by state actors’
failure to disclose the benefits or correct the resulting false impressions.  Armed with this
information, habeas counsel sought to “amend or supplement” the federal petition “to add
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claims based on the newly discovered evidence.”  787 F.3d at 1277.  The district court denied
the request, believing itself bound to do so by a footnote in In re Olesen, 447 Fed.Appx. 868,
871 n.4 (10th Cir. 2011) (denying mandamus petition brought by victim’s son under Crime
Victims’ Rights Act, 18 U.S.C. § 3771), in which the Tenth Circuit had remarked that the
petitioner would be required to bring “any new claims” in a second or successive petition
pursuant to § 2244(b).  On appeal, the Tenth Circuit “concede[d] that [its] footnote did not
provide the district court with pellucid guidance as to how to analyze additional claims.” Id.
at 1280.  That concession notwithstanding, the court went on to find that the district court
nonetheless abused its discretion by failing to deduce that the footnote had “prevented Mr.
Carter only from adding ‘new claims’ – i.e., claims that go beyond proper supplements or
amendments to his habeas petition.”  Id. at 1280; see also id. at 1278 (noting that petitioner’s
“claims could properly constitute either amended or supplemental pleadings to his habeas
petition”). 

189) Marmolejos v. United States, 789 F.3d 66, 71 (2nd Cir. 2015).  Before denying a certificate
of appealability on petitioner’s attempt to challenge the district court’s order transferring his
second § 2255 motion, the Second Circuit held that “an amended judgment merely correcting
errors that were clerical [pursuant to Fed.R.Crim.P. 36] does not constitute a ‘new judgment’
within the meaning of Magwood [v. Patterson, 561 U.S. 320 (2010).]”  

190) United States v. Williams, 790 F.3d 1059 (10th Cir.), cert. denied, 136 S.Ct. 604 (2015). 
Before reversing the district court’s order granting petitioner’s “Motion to Withdraw and
Nullify Guilty Plea,” which was filed after an initial § 2255 motion and a request to file a
second § 2255 motion had been denied, the Tenth Circuit held that, “without authorization
from the appropriate court of appeals, a district court may not act on a petitioner’s second or
successive motion to vacate a petitioner’s conviction, even where that motion alleges fraud
on the court.”  790 F.3d at 1073; see also id. at 1070 (majority holding that “although the
district court was correct that AEDPA (and any procedural bars it may contain) does not apply
where a court acts sua sponte, rather than on a second or successive petition, the district court
did not act sua sponte here”).  Similarly, the court further determined that, “[b]ecause §
2255(h) contains a modified miscarriage of justice exception, the district court here could not
invoke the common law miscarriage of justice exception” in response to the evidence of fraud
upon the court petitioner had presented.  Id. at 1076.  A majority of the court, however, went
on to construe petitioner’s submission as a request for authorization to file a second or
successive § 2255 motion and granted it, in part, on the basis of his proof that investigating
officers had framed him for a firearms violation.

191) Carranza v. United States, 794 F.3d 237 (2nd Cir. 2015) (per curiam).  In this federal drug
case, the Second Circuit held that petitioner’s proposed § 2255 motion seeking reinstatement
of his right to a direct appeal was not second or successive under § 2255(h) despite the merits
denial of a prior § 2255 motion in which he challenged the legality of his conviction and
sentence.  In so holding, the court emphasized that the two motions were aimed at different
defects and contemplated different remedies, see, e.g., 794 F.3d at 241-42 (“While Carranza’s
proposed claim certainly ‘concern[s]’ his November 2009 conviction, it does not ‘attack’ that
conviction.”), and explained that its approach in this case was consistent with Vu v. United
States, 648 F.3d 111 (2nd Cir. 2011) (per curiam), and Urinyi v. United States, 607 F.3d 318
(2nd Cir. 2010) (per curiam), which combined to establish that “a movant’s first § 2255
motion seeking reinstatement of his right to direct appeal, whether successful ... or
unsuccessful, ... did not render a subsequent § 2255 motion challenging the conviction or
sentence ‘successive’ within the meaning of § 2255(h).” 794 F.3d at 239.
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192) United States v. Jones, 796 F.3d 483 (5th Cir. 2015).  In this federal drug case, the Fifth
Circuit held that “a [18 U.S.C.] § 3582(c)(2) sentence reduction does not result in a new
judgment, but rather only in the modification of an existing one, and a [§ 2255] petitioner may
not thereby avoid the requirements for filing ‘second or successive’ habeas applications.” 

193) Zelaya v. Secretary, Florida Department of Corrections, 798 F.3d 1360 (11th Cir. 2015). 
Before remanding this § 2241 case with instructions to dismiss without prejudice for lack of
jurisdiction, the Eleventh Circuit held that a federal (petitioner was in state custody but subject
to a federal detainer) prisoner’s “claim of actual innocence, meritorious or not, cannot by itself
open the gateway to § 2241.”  798 F.3d at 1373.

194) In re Chase, 804 F.3d 738 (5th Cir. 2015).  The Fifth Circuit granted leave to file a second
or successive § 2254 petition in this Mississippi capital case, finding that petitioner had made
the requisite prima facie showing of intellectual disability pursuant to Atkins v. Virginia, and
rejecting the state’s contention that he had already “presented the ‘mental retardation issue’
in a prior application.”  804 F.3d at 739.  The court explained:

Atkins had not been decided when Chase’s first federal habeas petition was
filed and decided in the district court. The “mental retardation” issue that
Chase presented in his first federal habeas petition was not an Atkins claim.
Instead, he claimed that his trial counsel rendered ineffective assistance by
failing to investigate and present evidence of intellectual disability during the
consideration of the validity of his confession and as mitigating evidence at
the sentencing phase of his trial.  The question whether Chase is intellectually
disabled and ineligible for execution under Atkins was neither presented to
nor decided by the district court when it ruled on Chase’s first federal habeas
petition.

804 F.3d at 739.

195) King v. Morgan, 807 F.3d 154 (6th Cir. 2015).  In this Ohio non-capital murder case, the
Sixth Circuit joined the Second, Third, Ninth and Eleventh Circuits in “holding that a habeas
petitioner, after a full resentencing and the new judgment that goes with it, may challenge his
undisturbed conviction without triggering the ‘second or successive’ requirements [of 28
U.S.C. § 2244(b)].”  807 F.3d at 156.  After surveying the legal and practical bases for this
determination, see id. at 157-159, the court considered and rejected the state’s contention that
allowing a petition to proceed under this rule “cannot be reconciled with the ‘animating’
purpose of AEDPA: to cut back on successive habeas challenges.”  Id. at 159.  The court
explained:

The purpose of a statute may not so “animate”—so enliven —its text that the
words are given a meaning they cannot bear. ... However moving the spirit
of a law may be, however much Congress may have wished to cut back on
habeas claims, that purpose may not substitute for the letter of what Congress
enacted when those words speak to the issue at hand.

807 F.3d at 159.

196) Hartfield v. Osborne, 808 F.3d 1066 (5th Cir. 2015). In a footnote, the Fifth Circuit noted
its “agreement with the Tenth Circuit in Yellowbear [v. Wyoming Attorney General, 525 F.3d
921, 923 (10th Cir. 2008)], and the Seventh Circuit in Jacobs v. McCaughtry, 251 F.3d 596,
597–98 (7th Cir.2001),” that the filing of a § 2241 petition does not render a later § 2254
petition “second or successive.” Id. at 1074 n.3. “ Accordingly,” the court added, “should
Hartfield find it necessary to file a federal habeas petition under § 2254 in the future, it will
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not be a ‘second or successive habeas corpus application’ under § 2244.” Id.

197) Goodrum v. Busby, 824 F.3d 1188 (9th Cir. 2016).  Building on its decision in Woods v.
Carey, 525 F.3d 886 (9th Cir. 2008), the Ninth Circuit held that, “[i]f a pro se petitioner files
an application under § 2244(b)(3) requesting leave to file a new petition while his first petition
remains pending, [the court of appeals is] obligated to construe the application as a motion to
amend the pending petition.” 824 F.3d at 1194; see also id. at 1195 (recognizing “two
options” for responding to such a request: issuance of an order informing the petitioner that
the application is unnecessary, or transfer to the district court for consideration as a request
to amend the pending petition).  As a “caveat,” the Ninth Circuit further noted that, unlike
district courts, the court of appeals “will not necessarily know the status of an earlier-filed
petition unless the petitioner tells us,” and suggested that petitioners seeking an accurate
response from the court of appeals must include the requisite information in their submissions. 
Id. at 1195.

198) In re Jackson, 826 F.3d 1343 (11th Cir. 2016).  In the course of granting the pro se federal
prisoner’s application for leave to file a second § 2255 motion asserting a claim under
Johnson v. United States, 135 S.Ct. 2551 (2015), and Welch v. United States, 136 S.Ct. 1257
(2016), the Eleventh Circuit observed that the limitations period would likely expire before
the proposed § 2255 motion would be filed. The court then determined that this “fact” was
“‘not relevant,’” 826 F.3d at 1347 (quoting In re Joshua, 224 F.3d 1281, 1282 n.2 (11th Cir.
2000) (per curiam)), and did not require denial of the request for authorization “in cases where
the parties have not had ‘fair notice and an opportunity to present their positions’ on the
limitations bar,’” id. (quoting Day v. McDonough, 547 U.S. 198, 210 (2006)).  The court went
on to observe that such was the case here, that it could not “know at this point whether the
government will choose to invoke a statute of limitations defense in this case or decide to
waiver it,” and that there was “no basis for denying the government that choice.” Id. at 1348.

Later in its order, the Eleventh Circuit also noted that it would “leave to the District
Court to decide in the first instance whether the 11 days that elapsed between [petitioner]
filing his application [for authorization] and our granting the application should count against
him when he files his § 2255 motion.” 826 F.3d at 1351.

199) In re Stansell, 828 F.3d 412 (6th Cir. 2016).  Relying on Magwood v. Patterson, 561 U.S.
320 (2010), and King v. Morgan, 807 F.3d 154 (6th Cir. 2015), the Sixth Circuit held that
petitioner’s “partial resentencing,” through which a period of “post-release control” was added
to his sentence for a series of sex offenses pursuant to Ohio law, “is the type of change that
creates a new judgment for purposes of the second or successive bar” set forth in 28 U.S.C.
§ 2244(b).  828 F.3d at 419.  Applying that determination, the court denied as unnecessary
petitioner’s request for leave to file a second or successive § 2254 petition in which he
proposed to assert “a claim that he also raised in his first [§ 2254] petition.”  Id. at 414.  In
reaching this conclusion, the Sixth Circuit acknowledged its approach had the effect of
permitting petitioner to proceed with a claim that might have been barred under pre-AEDPA
abuse-of-the-writ rules, but accepted that possibility as a necessary consequence of construing
the statute accurately:

While the statute might have made it more difficult across the board for
applicants to file successive petitions, that does not mean that every petition
barred as an abuse of the writ must also be barred by the new requirements.
The statute might have lowered the barrier for a few applicants (those
challenging new judgments) and raised it for many others (those challenging
old ones), resulting in fewer successive applications overall. That is the
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conclusion to which the statute’s text leads, and that is the conclusion the
Supreme Court reached in Magwood.

828 F.3d at 419.  The court concluded by transferring the case to the district court for further
proceedings on petitioner’s second-in-time petition. 

200) In re Baptiste, 828 F.3d 1337 (11th Cir. 2016).  The Eleventh Circuit panel denied
petitioner’s application for leave to file a second or successive § 2255 motion raising a claim
under Johnson v. United States, 135 S.Ct. 2551 (2015), and Welch v. United States, 136 S.Ct.
1257 (2016), finding that, because this application constituted petitioner’s second request for
permission to file the claim, it was jurisdictionally barred pursuant to 28 U.S.C. §§ 2244(b)(1)
and (b)(3)(E).  After observing that § 2244(b)(1) “requires us to dismiss a claim that has been
presented in a prior application,” the court declined to recognize a distinction between an
actual habeas petition and a request for leave to file such petition.  828 F.3d at 1339.  Instead,
the court held “that § 2244(b)(1)’s mandate applies to applications for leave to file a second
or successive § 2255 motion presenting the same claims we have already rejected on their
merits in a previous application.” Id. at 1340; see also id. (“Here, where we previously
rejected on the merits Baptiste’s claim ..., § 2244(b)(1) requires that we dismiss this
application raising the same claim.”).  The Eleventh Circuit later added that because petitioner
was “essentially asking us to reconsider our previous order” denying leave to file a new §
2255 motion asserting his claim, § 2244(b)3)(E)’s prohibition against requests for rehearing
of gatekeeping orders constituted “a second, alternative, basis for denying Baptiste’s
application.” Id. at 1340;  id. (“The statute ... bar[s] us from creating a loophole for avoiding
the command of § 2244(b) (3)(E) by permitting a prisoner to file what amounts to a motion
for reconsideration under the guise of a separate and purportedly ‘new’ application when the
new application is the same as the old one.”).  See also In re Jones, 830 F.3d 1295 (11th Cir.
2016) (applying Baptiste to deny request for authorization to file second or successive § 2255
motion seeking to assert claim presented in a prior request); In re Bradford, 830 F.3d 1273
(11th Cir. 2016) (same); In re Anderson, 829 F.3d 1290 (11th Cir. 2016) (same; “denial of
successive applications are with prejudice.  They must be with prejudice because that is what
§ 2244 requires.”).

201) Hale v. Fox, 829 F.3d 1162 (10th Cir. 2016), cert. denied sub nom. Hale v. Julian, 137
S.Ct. 641 (2017).  Relying and expanding upon Prost v. Anderson, 636 F.3d 578 (10th Cir.
2011), the Tenth Circuit rejected petitioner’s attempt to assert a juror misconduct claim whose
factual basis was not known to him at the time of his initial § 2255 motion via § 2241 and the
§ 2255(e) “savings clause.”  The court acknowledged that petitioner “did not have ‘a chance
to test’ his juror misconduct claim in his initial § 2255 motion because he did not have the
facts,” but maintained that Prost nevertheless “forecloses [the proposed]§ 2241 application
because it held that § 2255(e) does not extend to second and successive collateral claims that
fail to meet § 2255(h).” 829 F.3d at 1174; see also id. at 1174-75 (“In § 2255(h), Congress
permitted a second collateral attack when a prisoner offers new, exculpatory evidence. It did
not authorize successive motions based on new evidence of a procedural constitutional
violation at trial, such as infringement of the right to an impartial jury. The absence of such
a circumstance in § 2255(h) means, under Prost, Mr. Hale’s ‘litigation must stop.’”).  The
court went on to add that petitioner had not demonstrated that its holding “would give rise to
‘serious’ constitutional concerns” under either the Due Process Clause or the Suspension
Clause. Id. at 1175.

202) In re Hensley, 836 F.3d 504 (5th Cir. 2016) (per curiam).  Before denying leave to proceed
with a second or successive § 2254 petition in this Louisiana armed robbery case, the Fifth
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Circuit held that an earlier order by a federal district court invalidating an enhancement to
petitioner’s sentence and affording the state the opportunity to conduct a resentencing
proceeding – which it chose not to do – did not constitute a new “judgment” under Magwood
v. Patterson, 561 U.S. 320 (2010), and 28 U.S.C. § 2244(b). 

203) Cox v. Secretary, Florida Dept. of Corrections, 837 F.3d 1114 (11th Cir. 2016), cert. denied,
137 S.Ct. 2092 (2017).  The Eleventh Circuit affirmed the dismissal of petitioner’s § 2254
petition as successive in this Florida non-capital murder case, agreeing with the district court
that a state court order vacating a conviction for which petitioner had never been sentenced
(he was in custody on two other convictions) did not create a new judgment for § 2244(b)
purposes. See 837 F.3d at 1116 (“Because Cox was never held in custody pursuant to Count
3, the 2013 state-court order dismissing Count 3 did not create a new judgment that would
permit Cox to collaterally attack his remaining convictions anew.”).

204) Garcia v. Superintendent, Great Meadow Correctional Facility, 841 F.3d 581 (2nd Cir.
2016).  In this New York burglary and sexual abuse case, the Second Circuit held that “an
order denying a § 2254 petition as incomprehensible is ‘on the merits’ for the purposes of the
successive requirements if the petitioner was on notice that the district court considered the
§ 2254 petition to be incomprehensible, and had a reasonable opportunity to cure that defect.”
841 F.3d at 583.  Applying that rule, the court denied petitioner’s request for leave to file a
successive § 2254 petition after finding that “[t]hose requirements were satisfied here.” Id.  

205) In re Jones, 847 F.3d 1293, 1296 (10th Cir. 2017) (per curiam).  A two-judge quorum of
the Tenth Circuit panel denied leave to file a second or successive § 2254 petition asserting
a claim under Hurst v. Florida, 136 S.Ct. 616 (2016), in this Oklahoma capital case,
explaining that, “[b]ecause the Supreme Court has not held its decision in Hurst to be
retroactively applicable to cases on collateral review, Jones cannot meet the requirements of
§ 2244(b)(2)(A) necessary for authorization of his proposed claim.”

206) Patterson v. Secretary, Florida Dept. of Corrections, 849 F.3d 1321 (11th Cir. 2017) (en
banc).  A 6-to-5 majority of the en banc Eleventh Circuit (W. Pryor, J., joined by Judges E.
Carnes, Tjoflat, Hull, Marcus, and J. Carnes) affirmed the dismissal of petitioner’s second-in-
time § 2254 petition as successive in this Florida child kidnapping and sexual battery case,
holding that the state trial court’s decision to grant his unopposed “motion to correct an illegal
sentence” by ordering that he not be required to undergo chemical castration did not give rise
to a new judgment within the meaning of Magwood v. Patterson, 561 U.S. 320 (2010). 
Distinguishing this case from Insignares v. Secretary, Florida Dept. of Corrections, 755 F.3d
1273 (11th Cir. 2014), the en banc majority explained:

Although Patterson and Insignares both filed successful motions to correct
an illegal sentence under Florida Rule of Criminal Procedure 3.800(a), the
Florida trial court in Insignares went a step further: it also changed
Insignares’s term of imprisonment and “entered [a] corrected sentence and
new judgment.” 755 F.3d at 1277. This corrected sentence “committed
[Insignares] to the custody of the Department of Corrections.” Here, the
Florida trial court never issued a new prison sentence—in writing or
otherwise—to replace Patterson’s 1998 sentence. The 2009 order bars the
imposition of chemical castration, but it does not otherwise address the term
of Patterson’s imprisonment. In short, Insignares had an intervening
“judgment authorizing [his] confinement,” but Patterson does not. Id. at 1279
(emphasis omitted) (quoting Magwood, 561 U.S. at 332, 130 S.Ct. 2788).
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849 F.3d at 1326.  Later, in response to petitioner’s contention that any order which materially
alters a sentence should fall within Magwood’s rule, the majority added that “[t]he relevant
question is not the magnitude of the change, but the issuance of a new judgment authorizing
the prisoner’s confinement.”  Id. at 1326-27; see also id. at 1327 (“The state court did not
issue a new judgment authorizing Patterson’s  confinement when it granted Patterson’s motion
to correct his sentence. And the 1998 judgment remains the only order that commands the
Secretary to imprison Patterson.”).

207) In re Gray, 850 F.3d 139 (4th Cir. 2017).  Denying petitioner’s motion for leave to file a
second or successive § 2254 petition as unnecessary, the Fourth Circuit joined the Second,
Third, Sixth, Ninth, and Eleventh Circuits in holding that, “when a prisoner’s successful
habeas petition results in a new, intervening judgment, the prisoner's first habeas petition to
challenge that new judgment is not second or successive within the meaning of § 2244(b),
regardless of whether the petition challenges the prisoner's sentence or underlying conviction.” 
850 F.3d at 144; see also id. at 143 n.3 (noting that, “[a]mong our sister circuits to address this
question, the Seventh Circuit is the lone outlier”).

208) McCarthan v. Director of Goodwill Industries-Suncoast, Inc., 851 F.3d 1076 (11th Cir.
2017) (en banc), cert. denied, 138 S.Ct. 502 (2017).  In this case involving an unsuccessful
effort to challenge a federal sentence erroneously enhanced under circuit precedent later
overturned by the Supreme Court in Chambers v. United States, 555 U.S. 122 (2009), a 6-to-5
majority of the en banc Eleventh Circuit (W. Pryor, J., joined by Judges E. Carnes, Tjoflat,
Hull, Marcus, and J. Carnes) with assistance from amicus curiae appointed to oppose both the
prisoner and the government, abandoned eighteen years of circuit case law in favor of the
following approach to the “saving(s) clause” of 28 U.S.C. § 2255(e): 

A [§ 2255] motion to vacate is inadequate or ineffective to test the legality
of a prisoner’s detention only when it cannot remedy a particular kind of
claim.  Even if a prisoner’s claim fails under circuit precedent, a motion to
vacate remains an adequate and effective remedy for a prisoner to raise the
claim and attempt to persuade the court to change its precedent, and failing
that, to seek certiorari in the Supreme Court. 

851 F.3d at 1099; see also id. at 1084-85 (acknowledging creation of split in which Eleventh
Circuit  aligns with “Prost v. Anderson, 636 F.3d 578 (10th Cir. 2011) (Gorsuch, J.),” against
remaining circuits); id. at 1093 (rejecting contention that majority’s interpretation “renders
the saving clause meaningless,” and maintaining it will retain utility for challenges to
“deprivation of good-time credits or parole determinations,” cases in which the “sentencing
court has been dissolved,” and cases in which other “practical considerations (such as multiple
sentencing courts) might prevent a petitioner from filing a motion to vacate”).  
Applying this new approach in this case, the Eleventh Circuit majority held that 

McCarthan does not qualify for the saving clause because his claim that
escape is not a violent felony is cognizable under section 2255. Because he
“was free to bring” this claim about the interpretation of his sentencing law
in his initial motion to vacate [at a time when it was foreclosed by circuit
precedent], the remedy by motion was an “adequate and effective means for
testing such an argument.” Prost, 636 F.3d at 580. He cannot now use the
saving clause to make that claim in a petition for a writ of habeas corpus.

851 F.3d at 1100.

209) Rodabaugh v. Beard, 687 Fed.Appx. 644, 646 (9th Cir. 2017) (unpublished).  Relying on
Wentzell v. Neven, 674 F.3d 1124 (9th Cir. 2012), the Ninth Circuit panel reversed the district
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court’s dismissal of petitioner’s second-in-time § 2254 petition as successive.  The court
explained that the California Court of Appeal’s slight reduction of petitioner’s sentence –from
95 years to 93 years – “modified [the] judgment of conviction to correct a legal error, not a
clerical error,” and that this change constituted “a new, intervening judgment” which could,
pursuant to Magwood v. Patterson, 561 U.S. 320 (2010), be challenged in a non-successive
§ 2254 petition. 

210) In re Cathey, 857 F.3d 221 (5th Cir. 2017).  The Fifth Circuit panel granted petitioner’s
request for leave to  file a second § 2254 petition in which he proposed to assert an Atkins v.
Virginia challenge to his Texas death sentence.  Although his first federal petition – filed in
2004 – had not included a claim based on the then-two year old rule announced in Atkins,
petitioner maintained that the relative weakness of his claim under the law as it stood at that
time made such a claim “unavailable” to him within the meaning of 28 U.S.C. §
2244(b)(2)(A).  The Fifth Circuit agreed:

The State argues that Cathey “provides no support for excusing the failure to
properly raise an available claim simply because the claim is meritless.” This
argument assumes the conclusion: that claims are “available” despite being
meritless. We think a claim must have some possibility of merit to be
considered available. In the same way we would not expect someone who,
based on evidence, believed he was nineteen-years-old at the time of his
crime to bring a Roper [v. Simmons] claim, we cannot expect someone who,
based on evidence, believed his IQ was 77 to bring an Atkins claim two years
after Atkins was decided in a state that had declared 70 as the benchmark IQ
score, even accounting for a five-point margin of error.  For similar reasons,
the State’s contention that a claim’s legal availability “does not depend on its
prior success in lower courts” is not sound in the context of this particular
Atkins claim.”

857 F.3d at 232 (footnotes omitted).  After further discussion of petitioner’s allegations and
their possible merit, the Fifth Circuit concluded that, “a[t] this stage, he has made a prima
facie showing that his successive petition satisfies 28 U.S.C. § 2244(b)(2)(A), and we
accordingly grant his motion for authorization. We remind that such a grant is ‘tentative’ and
is to be followed by the district court’s ‘thorough review.’”  Id. at 240 (footnotes omitted). 

211) Rocha v. Secretary, Florida Dept. of Corrections, 692 Fed.Appx. 576 (11th Cir. 2017) (per
curiam) (unpublished).  The Eleventh Circuit panel reversed the dismissal of petitioner’s
second-in-time § 2254 petition as second or successive in this Florida murder and conspiracy
case.  After petitioner’s first attempt at federal review was dismissed as untimely, a state court
granted a “motion to correct illegal sentence” challenging his sentence on the conspiracy
conviction, and later resentenced him on that count, but not on the murder count.  Petitioner
then sought federal habeas relief again, but the district court dismissed the petition as second
or successive.  On appeal, the state agreed that, pursuant to Magwood v. Patterson, 561 U.S.
320 (2010), the state court resentencing generated a new judgment as to the conspiracy count,
such that any challenges associated with that count were not subject to dismissal under 28
U.S.C. § 2244(b).  However, the state also maintained that “because Rocha’s conviction and
sentence for [the murder count] remain undisturbed, Rocha’s petition is second or successive
to the extent it challenges his [murder] conviction or sentence.”  692 Fed.Appx. at 578. 
Noting Magwood’s emphasis on § 2244(b)’s applicability to “an application” rather than to
“claims,” the Eleventh Circuit disagreed:  “Because Rocha’s [second] petition is the first
petition in which he challenges his new ... judgment, the application ‘as a whole’ is not second
or  successive. The petition, thus, is not subject to dismissal under section 2244(b).” Id. 
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212) Clayton v. Biter, 868 F.3d 840 (9th Cir. 2017).  The Ninth Circuit held that although
petitioner’s assertion of a claim for resentencing under California’s Three Strikes Reform Act
of 2012 (Proposition 36) had been presented in a second-in-time federal petition, it was not
“second or successive” within the meaning of § 2244(b), and his application for leave to
proceed under that provision was therefore unnecessary.  The court explained that, “under
California law, a resentencing petition does not challenge the underlying conviction or
sentence; rather, it seeks to obtain the benefits of Proposition 36 and results in the entry of a
new appealable order or judgment.” 868 F.3d at 844.  Applying that approach to petitioner’s
case, the court found that he sought “only to challenge a new and intervening judgment deying
him relief with respect to his sentence,” and was therefore “not subject to the ... bar imposed
by § 2244(b)(2).”  Id. at 845.

The Ninth Circuit also rejected the state’s contention that petitioner should be
prevented from proceeding in the district court because his claim that the state court erred in
refusing him resentencing under Proposition 36 was not cognizable in federal court.  The court
explained that “cognizability plays no role in our adjudication of [a § 2244(b)] application,
and that it is the province of the district court to consider cognizability of a habeas petition.” 
868 F.3d at 845.

213) Gonzalez v. Sherman, 873 F.3d 763 (9th Cir. 2017).  Relying on Magwood v. Patterson, 561
U.S. 320 (2010), and Wentzell v. Neven, 674 F.3d 1124 (9th Cir. 2012), the Ninth Circuit held
that “an amendment limited to correcting a defendant’s presentence credit award constitutes
a new, intervening judgment which renders a subsequent federal habeas petition a first rather
than second or successive petition under 28 U.S.C. § 2244(b)(1).” 873 F.3d at 769.  The court
explained:

[I]n California, a court’s recalculation and alteration of the number of
time-served or other similar credits awarded to a petitioner constitutes a new
judgment. The Supreme Court has directed that “[t]he sentence is the
judgment” in a criminal case. Burton v. Stewart, 549 U.S. 147, 156 (2007)
(emphasis added) (quoting Berman v. United States, 302 U.S. 211, 212
(1937)).  As such, a change to a defendant’s sentence is a change to his
judgment. Under California law, custody credits are part of that sentence and
a court's alteration of the number of credits awarded to a defendant changes
both the duration and legality of his sentence. Because the relevant sentence
under Magwood is the one “pursuant to” which an individual is held “in
custody,” such an alteration constitutes a new, intervening judgment. 

 873 F.3d at 769; see also id. (reviewing California sentencing law and determining that, “a
state trial court’s alteration of the number of presentence credits to which a prisoner is entitled
is a legally significant act: it replaces an invalid sentence with a valid one”).  Applying this
determination to petitioner’s appeal of the district court’s order dismissing his second-in-time
§ 2254 petition as successive, the Ninth Circuit concluded that, “because the addition of time
served credits to his sentence constituted an amended judgment, Gonzalez’s first habeas
petition filed after that intervening judgment was a first, not a second or successive, petition,
regardless of how many habeas petitions he had filed prior to that new judgment.”  Id. at 770.

214) Scott v. Lizarraga, 699 Fed.Appx. 713 (9th Cir. 2017).  The Ninth Circuit reversed the
district court’s dismissal of the second-in-time § 2254 petition in this California non-capital
murder case after determining that the trial court’s entry of amended abstracts of judgments
vacating a related conviction pursuant to an order from the state court of appeal yielded a new
“judgment” within the meaning of 28 U.S.C. § 2244(b) and Magwood v. Patterson, 561 U.S.
320 (2010).  The Ninth Circuit also noted that, as in Wentzell v. Neven, 674 F.3d 1124 (9th
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Cir. 2015), petitioner sought to “challenge[] the unaltered components of his original
judgement” – i.e., his convictions on the non-vacated counts – but, “[b]ecause [the new]
petition challenges an intervening judgment, the petition is not ‘second or successive’ ....” 699
Fed.Appx. at 714.

215) Brown v. Muniz, 889 F.3d 661 (9th Cir. 2018).  The Ninth Circuit affirmed the dismissal of
the second-in-time § 2254 petition in this California attempted murder and conspiracy case
for lack of jurisdiction, holding and explaining as follows with respect to petitioner’s attempt
to assert a Brady v. Maryland claim based on evidence first disclosed after his initial federal
habeas proceedings ended:

We conclude that a factual predicate accrues at the time the constitutional
claim ripens—i.e., when the constitutional violation occurs. See Panetti [v.
Quarterman], 551 U.S. [930], 945 [(2007)];  Magwood [v. Patterson,] 561
U.S. [320,] 335 n.11.  In the case of a Brady claim, the violation occurs at the
time the State should have disclosed the exculpatory evidence —i.e., before
trial.  If the factual predicate accrues before a petitioner brings an initial
federal habeas petition, then any subsequent federal petition raising a claim
based on that factual predicate is second or successive and is governed by §
2244(b). Our conclusion is compelled by the plain text of § 2244(b), the
Supreme Court’s decisions in Panetti and Magwood, and our own subsequent
decision in Buenrostro.

889 F.3d at 672-73 (footnote omitted); see also id. at 673 n.9 (noting that this “determination
aligns the Ninth Circuit with our brethren in the Fourth, Tenth, and Eleventh Circuits”). 

216) Solorio v. Muniz, ___F.3d___, 2018 WL 3524703 (9th Cir. 2018) (amended op.).  The
Ninth Circuit denied petitioner’s application for leave to file a second or successive § 2254
petition to assert a Brady v. Maryland claim based on information requested from and
disclosed by the prosecution after his first federal petition was denied.  Construing §
2244(b)(2)(B), the court explained that the statute’s “due diligence inquiry ... turns on two
factors: (1) whether the petitioner was on inquiry notice to investigate further, and, if so, (2)
whether the petitioner took reasonable steps to conduct such an investigation.”  889 F.3d at
996.  Applying that inquiry in this case, the court then held that petitioner had been “on
inquiry notice to investigate” both items later revealed in the prosecution’s disclosures,
because he knew one witness was an informant and he knew another’s police interview had
been recorded.  Id.  Because “he did nothing” to follow those leads “until years after he filed
his initial petition,” the court concluded that he could not demonstrate diligence as required
by the statute.
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M. SECOND OR SUCCESSIVE PETITIONS

DISTRICT COURT CASES:

1) United States v. Trevino,  1996  WL 252570 (N.D. Ill. May 10, 1996).  Given the presence
of language requiring retroactive application in §107, and the lack of such language in §105,
the court concluded that § 105 does not apply to successor §2255 motions filed before
enactment of the AEDPA.

2) Warner v. United States, 926 F.Supp. 1387, 1390 at n.4 (E.D.Ark. 1996). Given the
presence of language requiring retroactive application in §107, and the lack of such language
in §105, the court concluded that § 105 does not apply to successor §2255 motions filed
before enactment of the AEDPA.

3) Moore v. White, 1996 WL 478681 at *2 (N.D.Cal. Aug. 19, 1996).  Relying on Williams v.
Calderon, 83 F.3d 281 (9th Cir. 1996), the court held that the new §106 standard relating to
second habeas petitions did not apply to cases pending in the district court on April 24,1996. 

4) Williams v. Portuondo, 1996 WL 537833 (E.D.N.Y. Sept. 12, 1996).  The court transferred
the successive petition to the court of appeals with a recommendation that the appellate court
deny permission to file; the district court found no prohibition against rendering a
recommendation to aid the appellate court and opined that by doing so district courts could
help to shorten “the AEDPA’s circuitous and time-consuming gatekeeping procedures.”

5) Beyah v. New York State Dept. of Correctional Services, 1996 WL 550376 at *1 (N.D.N.Y.
Sept. 25, 1996).  The court held that the “new procedural requirements applicable to second
or successive petition are to be applied retroactively to petitions filed before the effective date
of the AEDPA,” and transferred the case to the Court of Appeals.  

6) Riddick v. United States, 1996 WL 568815 at *2 (D.Kan. Sept. 27, 1996).  The court held
that the new successor provisions did apply to a second section 2255 petition filed after April
24, 1996.

7) Carrasquillo v. United States, 1996 WL 698608 (E.D.N.Y. Oct. 4, 1996).  The court vacated
a prior order dismissing a second petition for writ of habeas corpus on the basis that petitioner
had not sought leave in the court of appeals.  The district court then transferred the petition
to the court of appeals pursuant to the Second Circuit’s decision in Liriano v. United States,
95 F.3d 119 (2nd Cir. 1996).

8) Williams v. Stegal, 945 F.Supp. 145, 146-47 (E.D. Mich. 1996). The court dismissed
petitioner’s second petition--filed before the effective date of the AEDPA--without prejudice,
concluding that new §106 deprived the district court of jurisdiction to entertain a second
petition and thus the petition should be dismissed  “without prejudice to petitioner’s refiling
the petition if the necessary order is obtained from the . . .Sixth Circuit.”   

9) United States v. Fiola, 1996 WL 694172 at *6 (E.D.Pa. Dec. 2, 1996).  Although petitioner’s
request for permission to file a third §2255 petition was denied by the Third Circuit, that court
transferred the case to the district court with instructions that it be treated as a petition for a
writ of error coram nobis. Addressing the petition and the Third Circuit’s directive, the district
court observed that a claim precluded by the successor provisions in the AEDPA may not be
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precluded from being brought in the form of a coram nobis petition. The court nevertheless
denied relief, finding that, while it has “the power and the jurisdiction to issue a writ of coram
nobis,” the court should do so where fundamental error would otherwise result in injustice.

10) United States v. Hurse, 1996 WL 772605 (D.Kan. Dec. 31, 1996).  The court found itself
without subject matter jurisdiction to consider petitioner’s successive §2255 motion since
petitioner failed to obtain permission from the Tenth Circuit prior to filing the motion on June
3, 1996. The court then adopted the Second Circuit’s approach and transferred the case to the
Tenth Circuit for determination of whether petitioner should be permitted to file a successive
petition.

11) Chadwick v. Hill, 1997 WL 22406 at *2 (E.D.Pa. Jan. 16, 1997).  The district court rejected
the magistrate’s recommendation that petitioner’s habeas petition be dismissed as successive
under §2244(b) because the previous petition, like the current one, had been dismissed for
failure to exhaust state remedies and was therefore not decided on the merits. The court
instead dismissed this petition without prejudice, allowing petitioner to refile without
authorization from the court of appeals after exhausting  state remedies. 

12) United States v. DeVaughn, 1997 WL 33267 (E.D.Pa. Jan. 21, 1997).  The district court
denied petitioner’s second §2255 motion, which was filed after the AEDPA was enacted,
without prejudice because petitioner failed to obtain permission to file from the court of
appeals.

13) Jimenez v. Miller, 950 F.Supp. 489, 490-91 (N.D.N.Y. 1997). Citing Liriano v. United
States, 95 F.3d 119, 122-23 (2nd Cir. 1996), which established procedures for dealing with
successive petitions filed in district courts in light of §2244(b), the district court transferred
petitioner’s second habeas petition, which was filed on November 22, 1995, to the court of
appeals. 

14) Hill v. Straub, 950 F.Supp. 807 (E.D.Mich. 1997).  The court held that application of
§106(b)(3)(A) to petitioner’s second habeas petition “would ... attach new legal consequences
to events taking place before the enactment of the statute.” 950 F.Supp. at 810. The court
characterized this provision as akin to a “filing requirement” which “imposes a procedural
requirement that petitioners are required to meet before a court is obligated to consider a ...
successive habeas corpus petition.” 950 F.Supp. at 809. Applying that reading to this case, the
court found the petition to have been “properly filed” under the “‘old regime,’” and
determined that the new rule “does not govern this action.” 950 F.Supp. at 809. The district
court also noted the Supreme Court’s observation in Felker that the gatekeeping provision
“‘simply transfers from the district court to the court of appeals a screening function which
would previously have been performed by the district court ....” 950 F.Supp. at 809.

15) Richardson v. United States, 1997 WL 163456 at *3 (M.D.N.C. March 18, 1997). 
Presented with petitioner’s second §2255 motion, the district court considered the transfer
procedure adopted in some other circuits, but ultimately held that “unless instructed
specifically by the court of appeals, it should dismiss” a second or successive petition. The
court expressed concern that dismissal of successive petitions improperly filed in the district
court could result in inadvertent difficulties arising out of the one year limitations period, but
found that this problem could be avoided by including in the order of dismissal without
prejudice a specific date by which a petitioner must file his application for leave to file a
successor with the court of appeals. In this case, the court gave petitioner 45 days.
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16) United States v. Taylor, 1997 WL 208430 at *3 (N.D.Ill. April 21, 1997).  Reviewing
petitioner’s third §2255 motion, the court stated that, “[a]lthough the prior certification
requirement [of §2244] applies only to proceedings commenced after the effective date of the
Act, ... the substantive standards of the new provision are applicable to pending cases [such
as petitioner’s] in lieu of the old doctrine of ‘abuse of the writ.’” Finding that petitioner had
not alleged any newly discovered evidence or identified any new rule of constitutional law
entitling him to relief, the court denied his motion.

17) United States v. Carlos, 954 F.Supp. 221, 224 (D.Kan. 1996).  The district court, “in the
interest of justice,” transferred petitioner’s second §2255 motion, which was filed on
September 20, 1996, to the Tenth Circuit for application of §2244(b)(3)’s provisions
governing successive petitions. 

18) Dellorfano v. United States, 1997 WL 379170 at *4 (E.D.Pa. June 26, 1997).  “Where a
defendant’s [second or subsequent] §2255 motion raises claims that arise solely from events
that occurred at resentencing [following grant of resentencing in a previous §2255
proceeding], and hence such claims could not have been foreseen prior to resentencing,
considerations of justice and fairness may compel the district court to consider such a motion
as a first motion.”

19) Wilson v. United States, 969 F.Supp. 1054, 1056-57 (E.D.Mich. 1997).  In this §2255
proceeding, the court construed a 1992 letter sent by petitioner pro se to the court, in which
petitioner stated that he “‘totally forgot’” to request that the court run his state and federal
sentences concurrently, as a first §2255 motion, thereby rendering petitioner’s current §2255
motion successive. The court therefore transferred petitioner’s motion to the court of appeals.

20) Martin v. Jones, 969 F.Supp. 1058, 1063 (M.D.Tenn. 1997).  Because petitioner had not yet
exhausted two of his five claims, the court dismissed the petition without prejudice to allow
for completion of state post-conviction proceedings, and expressly stated that petitioner may
refile following exhaustion without seeking leave of the court of appeals.

21) Nasr v. Stegall, 978 F.Supp. 714, 717 (E.D.Mich. 1997).  “[A] petition is not a second or
successive petition if it follows a petition that was dismissed for failure to exhaust state
remedies.”

22) United States v. Ransom, 985 F.Supp. 1017, 1018-19 (D.Kan. 1997). The court allowed
petitioner’s §2241 challenge to his §924(c) guilty plea to go forward, observing that “[b]ut
for the AEDPA, the merits of this petition would have been considered when defendant filed
his second §2255 motion.” In so doing, the court relied upon its belief that “in this case the
Tenth Circuit would follow the reasoning of the Second and Third Circuits and allow a
remedy under §2241 because of the inadequacy of §2255.”

23) Jackson v. Mitchem, 998 F.Supp. 1375, 1376 (M.D.Ala. 1998).  The district court dismissed
petitioner’s second habeas petition and refused his request that it be transferred to the court
of appeals for a determination whether petitioner should be allowed to proceed. The court
recognized that other circuits have adopted a transfer procedure pursuant to 28 U.S.C. § 1631
for successive petitions incorrectly filed in the district court, but rejected this approach as
contrary to the statute: “While such a construction might promote an orderly procedure and
might be considered to be generally ‘in the interest of justice,’ this is simply not what
Congress has provided. Effectively amending statutes to achieve a beneficial result is not a
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proper function of the courts.”

24) Alamin v. Gerlinski, 30 F.Supp.2d 464, 467 (M.D.Pa. 1998).  Finding this case “similar to”
the Third Circuit’s decision in In re Dorsainvil, 119 F.3d 245 (3rd Cir. 1997), the court
allowed petitioner to move forward with a §2241 petition challenging his conviction under
18 U.S.C. §924(c) in light of Bailey v. United States, 516 U.S. 137 (1995), which was decided
after petitioner filed his first §2255 petition. As in Dorsainvil, because petitioner was unable
to satisfy the AEDPA’s requirements for filing a second or successive §2255 motion, “in these
narrow circumstances, [he] must be allowed to file a §2241 petition.”

25) Poland v. Stewart, 41 F.Supp.2d 1037, 1039 (D.Ariz. 1999).  The court allowed petitioner’s
claim that he was incompetent to be executed to be filed as a new habeas petition without
subjecting it to the second or successive petition requirements of §2244(b) notwithstanding
the fact that petitioner’s earlier §2254 petition, which had already been finally adjudicated,
did not contain a similar claim. The court acknowledged the distinction on this point between
this case and the Supreme Court’s decision in Stewart v. Martinez-Villareal, but found that,
because petitioner’s claim did not arise until after completion of his first round of habeas
review, “Martinez-Villareal’s reasoning applie[s] with equal force . . .”  For this same reason,
the court also distinguished the Tenth Circuit’s decision in Nguyen v. Gibson, 162 F.3d 600
(10th Cir. 1998), which involved an incompetence to be executed claim that might have been
available for presentation in a first habeas petition.

26) Alamin v. Zerlinski, 73 F.Supp.2d 607, 611-612 (W.D.N.C. 1999). After rejecting the
government’s contention that petitioner’s §2241 petition should be treated as a successive
§2255 motion, the court granted relief on petitioner’s undisputed claim that his conduct did
not satisfy the definition of “using” or “carrying” a firearm set forth in Bailey v. United States,
516 U.S. 137 (1995), which was decided while petitioner’s first §2255 motion was pending
on appeal, and that he was therefore actually innocent of that offense.  The court further
declined the government’s request to resentence petitioner to a longer term on his remaining
count, explaining that “[i]t would not be an efficient use of this Court’s resources to re-
sentence Petitioner on a nine-year-old Count for the mere possibility of including a two point
enhancement.”

27) Schornhorst v. Anderson, 77 F.Supp.2d 944, 948-949 (S.D.Ind. 1999).  In this Indiana
capital case involving a next-friend petition presenting a Ford claim based on old and new
evidence,  the court rejected the state’s contention that the petition was barred by §2244(b)
because the claim had not been presented in the prisoner’s first federal habeas petition.  The
court noted that this case falls between Nguyen v. Gibson, 162 F.3d 600 (10th Cir. 1998)
(Ford claim based on old evidence not allowed where petitioner failed to raise it in first
habeas petition), and Poland v. Stewart, 41 F.Supp.2d 1037 (D.Ariz. 1999) (petition raising
Ford claim based on new evidence is not successive), and then explained that it was “not
persuaded by respondent's argument that a prisoner's ability to present a Ford claim to a
district court shortly before a scheduled execution should depend on whether the prisoner had-
-or could have--included an unripe, unexhausted Ford claim in an earlier petition. That
reading of §2244(b) would surely create a powerful and strange incentive to raise a claim at
a time when it must be dismissed.”

28) Harris v. United States, 119 F.Supp.2d 458, 461 (D.N.J. 2000).  The district court observed
that “[w]hile it is arguable that prior jurisprudence may have foreshadowed [the holding in
Apprendi], it can hardly be said that a reasonable prisoner would have been required to raise
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this issue in a timely §2255 filing made before Apprendi was decided,” and concluded that
“petitioner’s claim is one of the few instances where [In re] Dorsainvil[, 119 F.3d 245 (3rd
Cir. 1997),] operates to permit a §2241 challenge to the lawfulness of a federal sentence.” 

29) Moore v. Kinney, 119 F.Supp.2d 1022, 1040 (D.Neb. 2000), aff’d, 320 F.3d 767 (8th Cir.
2003).  Rejecting the state’s contentions to the contrary, the district court determined that “a
second habeas petition attacking for the first time the constitutionality of a newly imposed
sentence is not a ‘second or successive petition’ and it is not subject to §2244(b)(2)
limitations.”

30) Cantrell v. United States, 123 F.Supp.2d 427, 429 (M.D.Tenn.  2000).  Following the Fourth
Circuit’s decision in In re Goddard, 170 F.3d 435 (4th Cir. 1999), the court held that
petitioner’s initial §2255 motion, which successfully challenged trial counsel’s failure to file
a timely notice of appeal and resulted in petitioner being permitted to file an untimely appeal,
did not count against him so as to render a subsequent §2255 motion raising other claims
“second or successive.”  The court  explained that “the decision to allow an untimely appeal
essentially restarted the counting of §2255 petitions, just as if his attorney had filed for a
timely direct appeal in the first place,” and concluded that, “[b]ecause the sole effect of
[petitioner’s] initial §2255 motion was to reinstate his right to direct appeal, the §2255 motion
now before the Court is not ‘second or successive,’ . . .”

31) Young v. Conley, 128 F.Supp.2d 354, 357 (S.D.W.Va. 2001), aff’d sub nom. San-Miguel
v. Dove, 291 F.3d 257 (4th Cir. 2002), cert. denied, 537 U.S. 938 2002).  Relying on the
Fourth Circuit’s decision in In re Jones, 226 F.3d 328 (4th Cir. 2000), the district court
rejected petitioner’s attempt to raise his Apprendi claim via a §2241 petition.  The court
explained:  “Constitutional challenges to the validity of a conviction or a sentence must be
brought under §2255 . . . For petitioners like Young, who have previously filed §2255
motions, successive challenges must await Supreme Court action making the constitutional
rule retroactive.  Consequently, a §2241 petition . . . is not available as an alternative
mechanism to bring Apprendi-based collateral attacks on a conviction or sentence.”

32) Duran v. United States, 2002 WL 867864 at *9 (S.D.N.Y. May 3, 2002).  The district court
rejected the government’s contention that petitioner’s motions to amend his §2255 motion
should be treated as second or successive petitions.

33) United States v. Enigwe, 212 F.Supp.2d 420, 426-427 (E.D.Pa. 2002). Declining to
“consider (or reconsider)” claims raised in petitioner’s fourth §2255 motion, the court made
the following comments:

It is correct that, in some circumstances, the gatekeeping provisions of §2255
¶ 8 do not apply to habeas petitioners seeking to file second or successive
petitions when the petitioner’s first habeas petition was filed before the
enactment of the [AEDPA] . . .  However, this Court has no jurisdiction to
decide whether defendant falls into those special circumstances . . .  That
analysis is one to be conducted by the Court of Appeals. [citation and
footnote omitted] Thus, to the extent defendant believes the instant Motions
should not be evaluated under AEDPA's substantive gatekeeping provisions,
he must raise that argument with the Third Circuit.

34) Blackmon v. Nash, 2003 WL 133273 at *2 (N.D.N.Y. Jan. 7, 2003).  Addressing an issue
not previously decided by the Second Circuit, the district court held that “the denial of a
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§2255 motion on the grounds that the motion is untimely constitutes a denial ‘on the merits,’
rendering subsequent §2255 motions ‘second or successive’ under the AEDPA.”  The court
explained that, “[u]nlike §2255 motions that are procedurally defective or assert unexhausted
claims, untimely §2255 motions cannot be cured and resubmitted. Untimely motions resemble
motions that improperly assert claims never raised at the movant’s trial or on direct appeal
because regardless of their merit, they can never establish a basis of habeas relief.”

35) Hazel v. United States, 303 F.Supp.2d 753, 758-759 (E.D.Va. 2004), appeal dismissed, 102
Fed. Appx. 357 (4th Cir.2004) (unpublished), cert. denied, 544 U.S. 935 (2005)..  Relying
on United States v. Winestock, 340 F.3d 200 (4th Cir. 2003), the district court concluded that
it was proper to permit petitioner – who had been granted authorization to file a second §2255
motion by the Fourth Circuit – to raise two claims that had not been set forth in his application
for leave to file a successor, along with the single actual innocence claim on which the grant
of authorization was based.

36) Thristino v. United States, 379 F.Supp.2d 510 (S.D.N.Y. 2005). Before denying relief in this
§2255 case, the district court construed petitioner’s second §2255 motion as a motion to
amend his earlier motion because the second motion was filed before adjudication of the
initial motion.  

37) United States v. Jackson, 2005 WL 3445585 at *3 (N.D. Tex. Dec. 15, 2005).  In this federal
sex crime case, the district court denied relief on petitioner’s ineffective assistance of counsel
claim and severed his claim challenging the underlying indictment as second or successive
and transferred it to the Fifth Circuit for pre-filing authorization.  In a previous §2255 petition,
the court granted relief on a sentence calculation claim; after re-sentencing, petitioner
submitted the instant §2255, which contained a claim that could and should have been
asserted in his original petition and a claim that was unavailable when he filed his previous
petition (ineffective assistance of counsel at re-sentencing).  Noting that the Fifth Circuit has
not addressed the jurisdictional question raised by an application “containing both abusive
and otherwise reviewable claims,” and noting the Fourth Circuit’s determination that the
jurisdictional effect of §2244(b)(3) extends to all claims in the application, even those that
would not be subject to the limits on successive applications if presented separately, the
district court severed the successive claim and transferred it to the Fifth Circuit because this
procedure is “more efficient and best preserves judicial resources.”  The court went on to deny
relief on the merits of his ineffective assistance of counsel claim.

38)   Marek v. McNeil, 2009 WL 2488296 at *2 (S.D.Fla. Aug, 13, 2009). Before holding in the
alternative that petitioner’s challenge to the process followed by the governor prior to denying
clemency lacked merit, the district court rejected his contention that, pursuant to Panetti v.
Quarteman, 551 U.S. 930 (2007), this claim was appropriately brought for the first time in a
second-in-time habeas petition.  After observing that “the meaning of ‘second or successive’
in the AEDPA after Panetti is not entirely clear,” the court followed the Eleventh Circuit’s
lead (see Tompkins v. Secretary of the Department of Corrections, 557 F.3d 1257 (11 Cir.
2009)) and held that Panetti is narrowly limited to Ford claims. “Petitioner’s claims regarding
the ‘process’ which led the Governor to sign the death warrant,” the court added, “may well
have been ripe at the time of his initial federal habeas petition.”

39) Johnson v. Bredesen, 2009 WL 4581509 at *2-5 (M.D. Tenn. Nov. 30, 2009). After being
denied clemency, the petitioner filed an action under 42 U.S.C. § 1983, seeking a temporary
restraining order and preliminary injunction to prevent his execution based on a Lackey claim
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(see Lackey v. Texas, 514 U.S. 1045 (1995) (Stevens, J., respecting denial of certiorari)).
Johnson argued, for the first time, that his execution would violate the Eighth Amendment
because he had served nearly 29 years on death row.  The district court, however, determined
the section 1983 action presenting the Lackey claim was the “functional equivalent” of a
second or successive habeas petition and, in accordance with 28 U.S.C. § 1631, transferred
the case to the Sixth Circuit Court of Appeals. The court distinguished challenges to execution
method in Nelson v. Campbell (2004) and Hill v. McDonough (2006), properly brought under
§ 1983, from Johnson’s claim that his sentence was unconstitutional “due to the passage of
time,” which “directly call[ed] into question the ‘fact’ or ‘validity’ of the sentence itself” and
thus “f[e]ll within the ‘core’ of habeas corpus.” The court also distinguished Stewart v.
Martinez-Villareal (1998), which applied a ripeness exception for execution competence
claims under Ford v. Wainwright (1986). Petitioner, the court noted, had been serving a
sentence on death row for eighteen years at the time he filed his first habeas petition and could
have raised the Lackey claim then: “a Lackey claim does not become ripe only after a certain
number of years or as the final hour of execution nears ... [t]here is no fluctuation or rapid
change at the heart of a Lackey claim, but rather just the steady and predictable passage of
time.” (quoting Allen v. Ornoski, 435 F.3d 946, 958 (9th Cir. 2006)).

40) Lesko v. Wetzel, 2012 WL 1111226 at *8 (W.D. Pa. April 2, 2012).  Relying on Magwood
v. Patterson, 561 U.S. 320 (2010), the district court determined that this Pennsylvania death
row prisoner’s habeas petition was not second or successive, holding that – although the
Magwood majority declined to address this specific issue – “a state prisoner who previously
obtained a conditional writ of habeas corpus under § 2254 as to his sentence only, may file
a subsequent habeas petition under § 2254 challenging not only his resulting new sentence,
but also his original, undisturbed conviction, without first complying with the requirements
of § 2244(b).”  Petitioner was convicted of murder and sentenced to death in 1981.  His first
federal habeas petition raised claims challenging both the guilt phase and the sentencing phase
of his trial.  Petitioner won sentencing phase relief, but not guilt-or-innocence phase relief,
and was re-sentenced to death in 1995.  After direct review, petitioner sought state post-
conviction relief from both his 1981 convictions and his 1995 sentence.  The lower state court
granted both guilt and sentencing phase relief, but the Pennsylvania Supreme court reversed. 
Petitioner then sought federal habeas relief, again raising claims attacking the 1981
convictions and the new 1995 sentence.  Extending the rationale of Magwood – i.e., that a
new sentence combines with an existing conviction to produce a new “judgment” – the district
court held that the petition in this case was not second or successive:  “[T]he Supreme Court
has previously stated that ‘[a] judgment of conviction includes both the adjudication of guilt
and sentence.’  Deal v. United States, 508 U.S. 129, 132 (1993).  It follows that, where a first
habeas petition results in an amended judgment, a subsequent petition is not successive
regardless of whether it challenges the conviction, the sentence, or both.”

41) Allen v. Colson, 953 F.Supp.2d 870 (M.D. Tenn. 2013).  The district court held that this
non-capital petitioner’s second-in-time habeas petition challenging a new sentence imposed
by the state court in an amended judgment was “second or successive” because petitioner also
raised claims challenging his undisturbed conviction.  Petitioner was tried and convicted of
murdering two police officers.  Prior to trial, he sought dismissal of the indictment on the
ground that the method used to select the grand jurors violated due process and equal
protection.  After unsuccessfully pursuing the grand jury discrimination claim in state court,
petitioner sought federal habeas relief, where his claim was denied on the merits by the
district court and the Sixth Circuit affirmed.  Petitioner subsequently filed a second state post-
conviction petition which included the grand jury discrimination claim.  While that petition
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was pending, the Sixth Circuit decided Jefferson v. Morgan, 962 F.2d 1185, 1192 (6th Cir.
1992), which found a prima facie case of race discrimination in the selection of the same
grand jury that indicted petitioner Allen, and held that the state had not rebutted the prima
facie case.  The PCR court granted petitioner’s motion to modify his sentence and entered an
Amended Judgment reflecting the change but otherwise denied petitioner’s claims on the
merits with little discussion.  The Tennessee Court of Criminal Appeals affirmed, holding that
the grand jury discrimination claim was barred by state statute because it had been
“previously determined” by the state courts, and rejecting petitioner’s contention that the facts
of Jefferson warranted an exception to the bar on reconsideration of previously determined
issues.  

Petitioner then sought federal habeas relief, and respondent, citing Magwood v.
Patterson, 561 U.S. 320 (2010), moved to dismiss the petition as second or successive.  The
district court found that Magwood did not specifically address the relevant question here, but
noted that the Seventh Circuit had held that a petition filed under similar circumstances was
second or successive, Suggs v. United States, 705 F.3d 279, 281 (7th Cir. 2013), while the
Second and Ninth Circuits had held that similar petitions were not.  Johnson v. United States,
623 F.3d 41, 42-43 (2nd Cir. 2010); Wentzell v. Neven, 674 F.3d 1124 (9th Cir. 2012).  After
further observing that the Sixth Circuit had not addressed the specific question here, the
district court elected to follow the Fourth Circuit’s reasoning in  In re Williams, 444 F.3d 233
(4th Cir. 2006), which held that a second-in-time habeas petition filed after a new direct
appeal had been ordered should be treated as “second or successive” if the petition includes
claims that were denied on the merits in the first habeas proceeding.  Such was the case here,
as petitioner had raised, and received a merits denial of, the same grand jury discrimination
claim in his first attempt at federal habeas relief.  Thus, the district court held that petitioner’s
second-in-time habeas application should be dismissed as “second or successive.”

42) Phillips v. Robinson, 2013 WL 3990756 (N.D. Ohio Aug. 2, 2013).  The district court denied
the state’s motion to dismiss petitioner’s second-in-time habeas petition challenging Ohio’s
lethal injection protocol.  The state argued that the petition was successive, untimely, and
raised claims that were not cognizable in a habeas proceeding.  Petitioner challenged Ohio’s
protocols as adopted on September 18, 2011, and modified in February and March 2012, both
in general and as they would be specifically applied to him.  He argued that “Ohio is not able,
‘regardless of the policy, protocols, and procedures in effect at any given time,’ to administer
the lethal injection in a way that satisfies the Eighth and Fourteenth Amendments.”  2013 WL
3990756 at *2.  He requested, among other things, that the court declare his death sentence
unconstitutional.  First, the district court held that petitioner’s claims “sound in habeas”
because he was challenging “Ohio’s lethal-injection method of execution in its entirety, and
he concedes no safe alternative.”  Id. at *6 (citing Hill v. McDonough, 547 U.S. 573 (2006),
and Adams v. Bradshaw, 644 F.3d 481 (6th Cir. 2011)).  Next, the court concluded that
petitioner’s second-in-time petition was not successive within the meaning of § 2244(b)
because his claims were based on “Ohio’s new execution protocol, which was adopted on
September 18, 2011, after the Sixth Circuit had affirmed the dismissal of his original
petition.” Id. at *11.  For the same reasons, the court held that petitioner “could not have
discovered the factual predicate of his claims before the current protocol was in place, and his
petition is not time-barred.”  Id. at *14.

43) Cimino v. Conway, 2016 WL 1085546 (W.D.N.Y. Mar. 21, 2016).  The district court held
that this pro se petitioner’s habeas petition challenging his “persistent felony offender”
classification was not second or successive.  Petitioner was convicted in 2002 of two counts
of attempted aggravated assault on a police officer.  He was sentenced to 15 years to life
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based on his status as a “persistent felony offender” with five predicate felonies.  Petitioner
sought federal habeas relief in 2008 and his petition was ultimately dismissed in 2011.  In
March of 2014, however, one of petitioner’s predicate felonies was vacated for reasons not
readily apparent on the record before the district court.  Petitioner filed a collateral attack in
state court challenging his persistent felony offender sentence as invalid, and the state court’s
denied relief.  He then sought to re-open his original habeas petition via Rule 60(b).  In
response, the state contended that the Rule 60(b) motion was actually a second or successive
petition which should be dismissed for lack of authorization by the Second Circuit.  Relying
on James v. Walsh, 308 F.3d 162 (2d Cir. 2002), in which the Second Circuit determined that
a numerically second petition is “‘second or successive’ when it raises a claim that was, or
could have been, raised in an earlier petition,”  id. at *2, the district court concluded that
petitioner’s claim did not exist in 2008 when he filed his original habeas petition, so his filing
was neither an appropriate Rule 60(b) motion nor a second or successive petition, but should
instead be brought as a new § 2254 proceeding.  The court directed the clerk to open a new
§ 2254 proceeding and to file petitioner’s motion as the initial petition in the newly opened
matter.      
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N. IN CUSTODY REQUIREMENT

COURT OF APPEALS CASES:

1) Van Zant v. Florida Parole Com’n, 104 F.3d 325, 326 (11th Cir. 1997).  The court held that
petitioner was not “in custody” under 28 U.S.C. §2241. Petitioner, who was serving a life
sentence, sought to challenge the second of his three parole revocations, which he claimed 
enhanced his current parole date. Because petitioner had already been paroled and returned
to custody since the revocation he sought to challenge, and because his current parole date is
actually sooner than his date had been when he was paroled the second time (the revocation
of which he sought to challenge), the court found the relationship between the second
revocation and his current parole date too “speculative and remote” to be the subject of a
habeas petition.

2) Barry v. Bergen County Probation Department, 128 F.3d 152, 159-160 (3rd Cir. 1997),
cert. denied, 522 U.S. 1136 (1998).  Community service obligation imposed upon defendant
satisfied the “in custody” requirement of §2254(a) despite lack of continuous supervision and
state’s contention that petitioner’s failure to complete community service would result in a
fine, not imprisonment, because defendant was nevertheless subject to restraints on his liberty
not shared by the general public.

3) Selam v. Warm Springs Tribal Correctional Facility, 134 F.3d 948, 951 n. 5 (9th Cir.
1998).  Petitioner’s appeal from the denial of habeas relief was not rendered moot by
petitioner’s completion of one year sentence after petition was filed but before appeal of the
district court’s decision.  

4) Pleasant v. State of Texas, 134 F.3d 1250, 1257 (5th Cir. 1998) (per curiam).  Petitioner
whose federal sentence was enhanced by a prior state robbery conviction was not “in custody”
on the state conviction for purposes of §2254 because he had already served his state
sentence. The proper vehicle for challenging the state sentence as it was used to enhance the
federal sentence is a federal post-conviction motion pursuant to §2255.

5) Sanders v. Freeman, 221 F.3d 846, 851 (6th Cir. 2000), cert. denied, 531 U.S. 1014 (2000). 
Because petitioner was in custody “when he filed his petition for habeas corpus,” the Sixth
Circuit had jurisdiction over his appeal “even though [he] was not in custody at the time he
filed th[e] appeal.”

6) Northrop v. Trippett, 265 F.3d 372, 375 n.1 (6th Cir. 2001), cert. denied, 535 U.S. 955
(2001).  “Because [petitioner] filed this petition while in prison, his recent release does not
defeat our habeas jurisdiction.”

7) Obado v. New Jersey, 328 F.3d 716 (3rd Cir. 2003) (per curiam).  The Third Circuit denied
petitioner’s request for a COA for review of the district court’s dismissal of his petition for
lack of jurisdiction, finding that the fact that petitioner “was still paying restitution as a term
of his probation” was insufficient to satisfy the “in custody” requirement.  The court further
explained: “At the time Obado filed his §2254 petition . . ., he had long completed his prison
sentence.  He is no longer subject to the terms of his probation, nor is his conduct subject to
the supervision of the probation authorities.  The payment of restitution or a fine, absent more,
is not the sort of ‘significant restraint on liberty’ contemplated in the ‘custody’ requirement
of the federal habeas corpus statutes.”  The court went on to note that petitioner could still
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seek a writ of error coram nobis in the state courts. 

8) Hubbart v. Knapp, 379 F.3d 773, 778 (9th Cir. 2004), cert. denied, 543 U.S. 1071 (2005). 
The Ninth Circuit rejected the state’s contention that petitioner’s §2254 petition challenging
his detention under California’s Sexually Violent Predator Act (SVPA) was moot because the
two year term of commitment he was serving at the time he filed the petition had expired and
been succeeded by a new two year term.  The court held that the “habeas petition is not moot
because [petitioner’s] claims are capable of repetition yet evading review.” The court went
to explain as follows:

We now hold that it is “almost certain” that a state detainee under
California’s civil commitment scheme for sexually violent predators will be
unable to exhaust state remedies and “fully litigate” a habeas petition in
federal courts within two years.  ¶  Furthermore, we reject the suggestion that
Hubbart’s petition has not evaded review because the California courts have
already ruled on his claims. We hold that for purposes of determining
mootness in connection with California’s repeating pattern of two-year
commitments under the SVPA, a federal constitutional claim evades review
if the challenged action expires before a federal appellate court has the
opportunity to fully consider the allegation.

9) Gonzalez v. Justices of the Municipal Court of Boston, et al., 382 F.3d 1, 6-7 (1st Cir.
2004), cert. granted, judgment vacated and remanded, 544 U.S. 918 (2005), on remand, 420
F.3d 5 (1st Cir. 2005) (earlier judgment reinstated), cert. denied, 546 U.S. 1181 (2006).  In
this case involving a pre-trial challenge to prosecution on Double Jeopardy grounds, the First
Circuit determined that the case should proceed under §2241, rather than §2254.  In reaching
this conclusion, the court rejected the state’s contention that the Massachusetts Supreme
Judicial Court’s (SJC) reinstatement of the proceedings against petitioner constituted a state
court judgment pursuant to which he was in custody for §2254 purposes.  The court
explained: 

As one awaiting trial on state criminal charges, the petitioner is not in
custody pursuant to the SJC’s judgment. Rather, he is in custody as a result
of the [Boston Municipal Court’s] personal recognizance order, and that is
the custody which he alleges violates the Constitution. Seen in that light, his
petition is squarely within the maw of section 2241. ¶  * * * Unless we are
prepared to adopt a protean rule of “but for” causation in this context – and
we are not – the plain language of the statutory scheme dictates that the
petitioner’s case must be adjudicated within the confines of section 2241.

The court went on to observe that its conclusion was bolstered by an “impressive array of
authority” from the Fifth, Seventh and Eleventh Circuits.

Having concluded that the case should proceed under §2241, the court next
determined that although state court findings of fact would be treated deferentially pursuant
to Sumner v. Mata, 455 U.S. 591 (1982) (per curiam), amended §2254(d) would not apply,
and petitioner would be accorded “plenary review of th[e] [state] court’s resolution of issues
of law.”

10) Carty v. Nelson, 426 F.3d 1064, 1071 (9th Cir. 2005), op. amended to correct clerical error,
431 F.3d 1185 (9th Cir. 2005), cert. denied, 547 U.S. 1130 (2006). Before affirming the
denial of relief on the merits of petitioner’s challenge to his civil commitment as a Sexually
Violent Predator, the Ninth Circuit held that petitioner’s appeal had not become moot as a
result of his unconditional release from commitment. The court explained that petitioner
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continued to suffer collateral consequences from the SVP designation in that “he is subject
to incarceration for up to a year if he fails to verify his residence and employment record
every ninety days,” and that, if successful in his appeal, petitioner would have been relieved
of that obligation.

11) Ross v. Petro, 515 F.3d 653 (6th Cir. 2008), cert. denied sub nom. Ross. Rogers, 555 U.S.
1099 (2009).  Without remarking on the propriety of proceeding under §2254 rather than
§2241 where the petitioner has yet to be convicted and therefore cannot be said to be “in
custody pursuant to the judgment of a state court,” as required by §2254(a),  the Sixth Circuit
applied §2254(d) to an Ohio appellate court’s rejection of petitioner’s pre-trial double
jeopardy claim and reversed the federal district court’s grant of habeas relief on that claim. 

12) Reber v. Steele, 570 F.3d 1206, 1209 (10th Cir. 2009).  The Tenth Circuit vacated the district
court’s denial of relief in this Utah juvenile case and remanded with instructions to dismiss
without prejudice because petitioner “– a state-court defendant who filed a §2254 petition
prior to sentencing – failed to comply with the jurisdictional requirements of 28 U.S.C.
§2254.”  Additionally, in footnote 1 the court acknowledged that petitioner had finally been
sentenced while the case was pending on appeal, but determined that this was insufficient to
confer federal habeas jurisdiction because a petitioner “must satisfy the requirements of
§2254 when the petition is filed.”  Finally, in the same footnote the court advised that, should
petitioner consider a future challenge, the fine and restitution to which he had been sentenced
was “‘not the sort of significant restraint on liberty contemplated in the custody requirement
....’” (quoting Erlandson v. Northglenn Mun. Court, 528 F.3d 785 (10th Cir. 2008)).

13) Mays v. Dinwiddie, 580 F.3d 1136 (10th Cir.), cert. denied, 558 U.S. 1095 (2009). The
Tenth Circuit affirmed the dismissal of petitioner’s §2254 challenge to his burglary conviction
for failure to satisfy the “in custody” requirement. Petitioner had been sentenced concurrently
for the burglary and several other offenses that occurred separately, but had completed the
burglary sentence before filing his federal petition, and remained incarcerated only on the
longer sentence imposed for the other convictions. Distinguishing these circumstances from
Garlotte v. Fordice, 515 U.S. 39 (1995) (treating consecutive sentences as a “continuous
stream” for purposes of “in custody” requirement), the Tenth Circuit held that a prisoner who
is serving the longer of two concurrent sentences, but has completed the shorter sentence, is
not “in custody” within the meaning of §2254 for the purpose of challenging the shorter
sentence.

14) Bailey v. Hill, 599 F.3d 976, 982 (9th Cir. 2010).  The Ninth Circuit held that “§ 2254(a)
does not confer jurisdiction over a state prisoner’s in-custody challenge to a restitution order
imposed as part of a criminal sentence.”

15) Diaz v. State of Florida, 683 F.3d 1261, 1264-65 (11th Cir. 2012).  The Eleventh Circuit
affirmed the dismissal of petitioner’s § 2254 petition for failure to satisfy the “in custody”
requirement.  Petitioner had received two sentences: 7.5 years imposed by a state court, and
12.5 years imposed and specified to run concurrently with the state sentence by a federal
court.  Several months after he completed the 7.5 year state sentence – and while still serving
the federal sentence – petitioner sought to challenge the state court conviction and contended
that jurisdiction was proper under Garlotte v. Fordice, 515 U.S. 39 (1995).  The Eleventh
Circuit disagreed, explaining that:

Diaz is not currently under any “present restraint” attributable to his state
conviction. Moreover, the “core purpose of habeas review” identified in
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Garlotte – the shortening of the overall term of incarceration – is not
implicated in this scenario where different sovereigns impose individual
sentences and the petitioner challenges the conviction for which the sentence
has been fully satisfied. * * * Because Diaz’s state sentence is fully expired
and a grant of relief would not serve to accelerate his release from federal
confinement, we find that at the time of filing he was not “in custody
pursuant to the judgment of a State court” within the meaning of 28 U.S.C.
§ 2254(a).

16) Wilson v. Flaherty, 689 F.3d 332 (4th Cir. 2012), cert. denied, 570 U.S. 917 (2013).  A
majority of the Fourth Circuit panel affirmed the district court’s dismissal of petitioner’s §
2254 petition for lack of jurisdiction, finding that the obligation to comply with sex offender
registration requirements and related constraints did not satisfy the “in custody” requirement
of § 2254(a).  Petitioner was convicted of rape as one of the “Norfolk Four,” whose collective
guilt was later called into serious question due to the emergence of evidence of misconduct
on the part of the lead police investigator, and a DNA match to a different perpetrator who
later confessed and was convicted of the crime.  By the time his three co-defendants received
conditional pardons releasing them from prison (but leaving their convictions intact),
petitioner had already served his sentence and was released from prison.  Five years later,
however, he sought federal habeas relief  from his conviction, and asserted that the onerous
requirements imposed by the sex offender statutes in Virginia and Texas (where he had moved
following his release from prison) constituted “sufficiently substantial restraints on his liberty
so as to amount to custody.” 689 F.3d at 333.  Adhering to the position taken by other federal
courts of appeals, the Fourth Circuit majority disagreed:

[I]t is undisputed that Wilson fully served his sentence and was
unconditionally released from custody in 2005. Thus, there was no term or
condition of his sentence that could subject him to reincarceration or impose
any other restraint on his liberty. Instead, all of the registration requirements
on which Wilson relies to argue that his liberty is being substantially
restrained arise from the collateral, independent requirements imposed by the
sex offender registration statutes in Virginia and Texas, as well as by the
federal statute. While it is true that the triggering fact for these statutes is
Wilson’s rape conviction, the registration requirements are not imposed as
a sentence for his rape but rather as a collateral consequence of his having
been convicted of rape. If we were to find that the requirements of those
statutes were not in fact collateral consequences, then we would be holding
that any convicted sex offender could challenge his conviction “at any time
on federal habeas,” with the consequence that the in-custody jurisdictional
requirement of § 2254 would be read out of the statute.

689 F.3d at 336-37 (quoting  Maleng v. Cook, 490 U.S. 488, 490-91 (1989)).

17) Calhoun v. Attorney General of Colorado, 745 F.3d 1070 (10th Cir.), cert. denied, 135
S.Ct. 376 (2014).  The Tenth Circuit joined the Fourth, Sixth, Seventh and Ninth Circuits in
“uniformly holding that the requirement to register under state sex-offender registration
statutes does not satisfy § 2254's condition that the petitioner be ‘in custody’ at the time he
files a habeas petition.”  745 F.3d at 1074 (collecting cases).

18) Stanbridge v. Scott, 791 F.3d 715 (7th Cir. 2015).  The Seventh Circuit affirmed the
dismissal of petitioner’s challenge to a criminal sexual abuse conviction for which his
sentence had completely expired prior to the filing of his § 2254 petition, finding that he was
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no longer “in custody” pursuant to that judgment and that his present commitment as a
Sexually Violent Person was “merely a collateral consequence of [the] criminal conviction
....” 791 F.3d at 717.  In reaching that conclusion, the Seventh Circuit clarified its decision in
Virsnieks v. Smith, 521 F.3d 707 (7th Cir. 2008), by holding that “a habeas petitioner is not
‘in custody’ pursuant to a particular conviction unless his physical liberty of movement is
limited in a non-negligible way, and that limitation is a direct consequence of the challenged
conviction.”  791 F.3d at 719.  Applying that rule to this case, the court found it “clear” that
petitioner was not “in custody pursuant to his sexual abuse conviction.”  Id. at 720. 
“Although his physical liberty of movement is restrained in a non-negligible way,” the court
explained, “that restraint is not a direct consequence of his criminal conviction. Rather, his
civil commitment is clearly a collateral consequence of his criminal conviction, as it was not
part of the judgment in the criminal case.”  Id. at 721.

19) Hagos v. Raemisch, 811 F.3d 363 (10th Cir. 2015).  The Tenth Circuit reversed the district
court’s dismissal of petitioner’s § 2254 petition for lack of a case or controversy to support
jurisdiction.  The issue arose because petitioner was serving consecutive life without parole
sentences imposed after independent convictions of separate offenses (murder and
kidnapping), the first of which had already survived federal habeas review, such that,
according to the district court, relief from the second conviction – the subject of the petition
in this case – would not reduce the duration of petitioner’s confinement. See 811 F.3d at 366. 
The Tenth Circuit disagreed.  The court first explained that because petitioner was currently
serving the sentence connected to the conviction he sought to challenge (kidnapping), he
satisfied § 2254(a)’s “in custody” requirement, id. at 367, and Article III’s “case or
controversy” requirement, id. at 369.  The court further noted that a state court challenge to
petitioner’s other conviction (murder) remained pending, such that there could be no
assurance that “he would remain incarcerated for life if he succeeds in challenging his
kidnapping conviction through federal habeas review.” Id. at 369.  Finally, the Tenth Circuit
found that the district court had also “erred in concluding Hagos’s challenge to his conviction
does not present an Article III case or controversy because his sentence is not redressable.”
Id. at 370.  The court explained that, regardless of sentence duration, the conviction alone
“could have adverse legal consequences” by “affect[ing] [petitioner’s] custody level in
prison,” or his “eligibility for prison programs ....” Id.

20) Vega v. Schneiderman, 861 F.3d 72 (2nd Cir. 2017).  The Second Circuit affirmed the
dismissal of this New York § 2254 petition for lack of jurisdiction, finding that a “state court
order of protection that prohibited [petitioner] from contacting the victim of her harassment”
did not satisfy the “in custody” requirement of 28 U.S.C. § 2254(a).  861 F.3d at 73. 
Contrasting this case with Nowakowski v. New York, 835 F.3d 210 (2d Cir. 2016), in which
a sentence of one year’s conditional discharge and one day of community service was found
to satisfy the custody requirement, the First Circuit explained that petitioner’s “sentence never
required her physical presence at a particular time or location. Nor was she affirmatively
required to do anything such as perform community service. ... The only restraint on Vega’s
freedom was that she stay away from [the victim]. This narrow and pinpointed restriction is
neither severe nor significant.” Id. at 75; see also id. (“Moreover, the order of protection did
not expose Vega to future adverse consequences at the discretion of a supervising court as did
the order in Nowakowski.”). 

21) United States v. Rutigliano, 887 F.3d 98 (2nd Cir. 2018).  The Second Circuit vacated the
district court’s order modifying restitution requirements challenged by petitioner and his co-
defendants via § 2255, finding that the lower court lacked jurisdiction to take that action. 
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Relying on its own precedent, the Second Circuit  explained that “the monetary components
of criminal sentences, such as fines and restitution orders, generally do not restrict liberty so
severely as to satisfy the custody requirement of § 2255,” and that “[a] party cannot avoid this
conclusion by challenging both the custodial and noncustodial parts of his sentence in the
same § 2255 motion.”  887 F.3d at 104-105.  The Second Circuit then considered and rejected
the petitioners’ further contention that “their restitution orders” – which ranged into the tens
of millions of dollars – “should be deemed ‘custodial’ because the amounts are so high.”  Id.
at 105.  While the court acknowledged the theoretical possibility that the monetary portion
of a sentence could act as a severe restraint on liberty satisfying the “in custody” requirement,
it found no such danger here since the “original judgments of conviction plainly contemplate
that restitution will be paid not immediately, but pursuant to terms yet to be set by the district
court, and ... there is no reason to think those terms will present the ‘rare situation’ where
restitution obligations so constrain liberty as to equate to custody ....”  Id. at 107.

22) Hautzenroeder v. DeWine, 887 F.3d 737 (6th Cir. 2018).  The Sixth Circuit affirmed the
dismissal of petitioner’s § 2254 petition, finding that her obligation to register as a “Tier III
sex offender” in Ohio amounted to a “collateral consequence” of her sexual battery conviction
and did not satisfy the “in custody” requirement to establish federal habeas jurisdiction.
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N. IN CUSTODY REQUIREMENT

 
DISTRICT COURT CASES:

1) United States v. Fuller, 938 F.Supp. 731, 733 (D.Kan. 1996). Writ of error coram nobis or
vobis may be used when relief is not available procedurally under §2255 for failure to satisfy
the “in custody” requirement. 

2) Norlander v. Plasky,  964 F.Supp. 39, 42 (D.Mass. 1997).  Petitioner was not in custody
when his habeas petition was filed, though he was in custody when clerk received petition,
where he filed the petition without paying the filing fee, and the order granting leave to
proceed in forma pauperis was not entered until after his release. The court was therefore
without jurisdiction to entertain the petition.

3) Brooks v. N.C. Dept. of Correction, 984 F.Supp. 940, 947 (E.D.N.C. 1997).  Petitioner
demonstrated collateral consequences sufficient to satisfy the in-custody requirement where
he faced the “possibility, however slim, that a sentence for a subsequent misdemeanor
conviction . . . could be enhanced because of this [misdemeanor] conviction, and because he
has paid, or is liable to pay, a fine that the state may choose to refund if he succeeds in
overturning his conviction . . .”

4) Duarte v. Hurley, 43 F.Supp.2d 504, 508 (D.N.J. 1999).  Adopting the approach taken by
the Second Circuit in Frazier v. Wilkinson, 842 F.2d 42 (2nd Cir. 1988), the district court
concluded that a prisoner is in custody for habeas purposes where a consecutive sentence is
pending, but no detainer has been filed relevant to that sentence, so long as “a reasonable
basis exists to conclude that the [government that imposed the consecutive sentence] will seek
[its] enforcement.”

5) Thomas v. Morgan, 109 F.Supp.2d 763, 768 (N.D. Ohio 2000).  The district court held that
petitioner’s classification as a sexual predator under Ohio law was a collateral disability
arising out of his conviction, and therefore did not satisfy the “in custody” requirement.

6) McEwan v. United States, 279 F.Supp.2d 462, 464 (S.D.N.Y. 2003).  The district court held
that it lacked subject matter jurisdiction over McEwan’s habeas claim that he received
ineffective assistance of counsel because his attorney “failed to challenge the restitution
amount at the time of sentencing and failed to appeal his sentence based upon the restitution
amount.”  Following the Second Circuit  recent decision in Kaminski v. United States, 339
F.3d 84 (2d Cir. 2003) (stating that section 2255 “may not be used to bring collateral
challenges addressed solely to noncustodial punishments”), the district court found that
McEwan’s restitution payments were limited to 15% of his gross monthly income and did not
constitute a restraint on liberty that could amount to  “custody.”  

7) Ward v. Wolfenbarger, 323 F.Supp.2d 818 (E.D. Mich. 2004).  Before granting relief from
petitioner’s 1971 drug convictions, which were being used to deny him parole from his
current incarceration, the district court ruled it had subject matter jurisdiction because,
although the petitioner was not “in custody” for the 1971 convictions, he challenged an
expired conviction based upon a violation of his Sixth Amendment right to counsel, and the
expired conviction was used to enhance a sentence for which he was currently in custody,
thereby placing him within the exception of Maleng v. Cook, 490 U.S. 488 (1989). [Editor’s
note: On reconsideration, the district court changed its decision to grant a conditional writ to
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grant an unconditional writ and ordered the expungement of petitioner’s record.]
8) Ziegler v. Birkett, 2004 WL 1765516 (E.D.Mich. July 19, 2004).  Denying relief on

petitioner’s sufficiency of the evidence claim relating to various misconduct charges while
incarcerated, the district court held that petitioner was not “in custody” as required by §2254
because he received only a loss of privileges for each charge rather than being placed in more
restrictive custody or receiving an  extension of custodial time.

9) Harris v. Allen, 683 F.Supp.2d 1284, 1289-90 (M.D.Ala. 2010). Spurred by the now-
overruled Eleventh Circuit decision in Rainey v. Secretary, 443 F.3d 1323 (11th Cir. 2006),
which held that the AEDPA statute of limitations runs from the date of final judgment of
conviction and not from the date of a resentencing, petitioner had cautiously filed a protective
federal habeas petition challenging her conviction and, shortly thereafter, a motion for a stay
and abeyance of the federal petition pending her capital resentencing hearing in state court. 
After three years of state court inaction, a motion by the prosecution seeking a stay of state
court proceedings pending resolution of Harris’s federal petition, and the overruling of Rainey
by cases identifying the exhaustion of state remedies with respect to sentence as the starting
point for the AEDPA’s statute of limitations (see Burton v. Stewart (2007); Ferreira v.
Secretary, 494 F.3d 1286 (11th Cir. 2007)), petitioner moved to dissolve the stay and asked
the district court to hear the merits of her petition. Distinguishing the circumstances in Burton,
in which the petitioner had already been resentenced, the district court concluded that it
lacked jurisdiction: “Because Harris’s sentence has been reversed and because she is still
awaiting re-sentencing, she is not in ‘custody pursuant to the judgment of a State court.’” 
“Harris” the court later added, “is not in custody pursuant to a judgment, she is in custody
pending a judgment, just as she was in the interval between her conviction and initial
sentence.” The court resolved the issue by dismissing Harris’s petition without prejudice.

10) Green v. Georgia, 987 F.Supp.2d 1328 (N.D.Ga. 2013), vacated and remanded for ruling
on remaining issues, 2014 WL 2925037 (June 30, 2014). Before addressing the merits of
petitioner’s challenge to his Georgia conviction for failing to register as a sex offender, which
was based on a prior sodomy conviction for conduct later decriminalized in Lawrence v.
Texas, 539 U.S. 558 (2003), the district court rejected the magistrate’s recommendation that
jurisdiction to disturb the sodomy conviction was lacking because petitioner was no longer
“in custody” for that offense.  The court explained instead that the proper inquiry is not
whether the underlying sodomy conviction can be vacated, but “whether [petitioner] can seek
habeas corpus relief from his 2009 conviction for failure to register as a sex offender in light
of the finality of his ... sodomy conviction.” 987 F.Supp.2d at 1333 (citing Lackawanna Cnty.
Dist. Attorney v. Coss, 532 U.S. 394, 396 (2001) (holding petitioner was not entitled to use
§ 2254 to attack a current sentence on the ground that it was enhanced based on an allegedly
unconstitutional prior conviction for which the petitioner was no longer in custody)).  The
court resolved that question in favor of petitioner, finding this case distinguishable from Coss
because: (1) “there is a difference between the use of a final conviction merely to increase a
recidivist’s sentence or to cast collateral burdens on an accused, and the deployment of a prior
offense to impose a restriction of liberty that would otherwise not exist at all,” id. at 1334; (2)
the state’s interest in petitioner’s case is lessened because the courts do not need to
substantially review the record from the prior sodomy conviction and because the state’s
interest in preserving the integrity of that conviction “is seriously diminished in the face of
Georgia’s clear pronouncement that the sodomy statute itself is unconstitutional,” id.; and (3)
“the use of a state statute that exceeds the state’s power to criminalize conduct is a unique
constitutional defect which warrants special treatment among alleged constitutional
violations,” id. at 1335.     
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O. FUNDING ISSUES
 

COURT OF APPEALS CASES:

1) Calderon v. United States District Court for the Eastern District of Calif. (Gordon), 107
F.3d 756 (9th Cir. 1997), cert. denied, 522 U.S. 907 (1997).  The court held that the state
lacked “standing to challenge [petitioner’s] fees request under section 848(q)(9),” 107 F.3d
at 761, and that “the district court could properly consider a request for funds under . . .
§848(q)(9) even though no habeas petition was pending [at the time the court considered the
request].” 107 F.3d at 757-58. In fn. 11, the court noted that the AEDPA amends §848(q)(9)
by removing the ex parte provision, but stated that, under Jeffries, this amendment does not
apply to petitions filed before the effective date of the Act.

2)  Fuller v. Johnson, 114 F.3d 491 (5th Cir. 1997), cert. denied, 522 U.S. 963 (1997).  The
Fifth Circuit found the district court’s denial of petitioner’s ex parte request for expert
assistance under §848(q)(9) “without discussion,” 114 F.3d at 501, and “on the sole basis of
the government’s (improper) rebuttal” to be “particularly troubling.” 114 F.3d at 503. But
because the district court was “ultimately correct,” 114 F.3d at 503, to deny petitioner’s
funding request since petitioner could not show “substantial need,” 114 F.3d at 501, and did
not have a constitutional right to an ex parte hearing, and because the district court could
simply ratify its decision if the case were remanded, the Fifth Circuit found denial of the
funding motion was harmless error. 114 F.3d at 501.

3) Williams v. Taylor, 189 F.3d 421, 430 (4th Cir. 1999), aff’d in part, rev’d in part on other
grounds, 529 U.S. 420 (2000).  The court rejected petitioner’s contention that the district
court erred in refusing to allow him to proceed ex parte in making a showing of the need for
confidentiality in processing his requests for funding pursuant to 21 U.S.C. §848(q)(9). The
court reasoned that “[a]llowing an ex parte hearing to determine the need for an ex parte
hearing not only seems convoluted, but it also runs afoul of the plain language of the statute.”
Because petitioner refused to take part in the adversarial hearing ordered by the district court
to address the propriety of allowing him to proceed ex parte, the Fourth Circuit concluded that
the district court “rightly denied” his requests for expert assistance.

4) Riley v. Dretke, 362 F.3d 302, 308 (5th Cir. 2004), cert. denied, 543 U.S. 1056 (2005).  In
this Texas capital case, the Fifth Circuit upheld the district court’s denial of a request for
funds to investigate petitioner’s background for purposes of developing additional evidence
in support of his ineffective assistance of counsel claim.  After noting that “[t]his Court has
construed ‘reasonably necessary’ [for purposes of 21 U.S.C. §848(q)] to mean that a petitioner
must demonstrate ‘a substantial need’ for the requested assistance,” and that “[a] petitioner
cannot show a substantial need when his claim is procedurally barred from review,” the court
explained as follows:  

Riley sought funding to investigate additional material evidence surrounding
a claim on which the state habeas court had already ruled. The fruits of such
an investigation would therefore have been procedurally barred. Accordingly,
Riley failed to satisfy the "reasonably necessary" requirement of 21 U.S.C.
§ 848(q)(4)(B)(9). The district court did not abuse its discretion in denying
Riley funding.

5) Smith v. Dretke, 422 F.3d 269, 288 (5th Cir. 2005).  The Fifth Circuit upheld the district
court’s refusal of petitioner’s request or funds with which to retain a psychologist in this
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Texas capital case, reasoning that the evidence of substance petitioner proposed to the develop
through the expert would merely have supplemented the substance abuse testimony given by
petitioner himself at trial.  The court also emphasized the following:

In 1996, the AEDPA section 108 changed section 848(q)(9) inter alia
“changing the mandatory ‘shall’ language to the discretionary ‘may.’” 
AEDPA § 108, Pub. L. No. 104-32, 110 Stat. 1226 (1996).  Here, the district
court decided Smith’s habeas petition post-1996, and thus AEDPA applies. 
The language of section 848(q)(9) states that upon a finding that an expert is
“reasonably necessary . . . the court may authorize” the granting of funds. 
Thus, the change from “shall” to “may” therefore can only reasonably be
construed as changing a mandatory granting of funds to a discretionary
granting of funds even if the reasonable necessity language is complied with. 
The district court judge did not abuse his discretion in denying the grant of
funds.

(additional internal citation omitted).

6) Cornwell v. Bradshaw, 559 F.3d 398, 410 (6th Cir. 2009), cert. denied sub nom. Cornwell
v. Bobby, 558 U.S. 1151 (2010). In the course of affirming the denial of relief in this Ohio
capital case, the Sixth Circuit majority upheld the district court’s refusal of petitioner’s
request for expert assistance, noting that “[b]ecause a request for experts is a request for
discovery, the discovery standard applies.”  The majority went on to conclude that “[t]he
district court did not abuse its discretion in denying the motion for a[n] ... expert because the
facts, if fully developed, would not have led the district court to believe that federal habeas
relief was appropriate.”

7) Heishman v. Ayers, 621 F.3d 1030 (9th Cir. 2010), cert. denied sub nom. Heishman v.
Martell, 565 U.S. 859 (2011).  In the course of the affirming the denial of relief in this pre-
AEDPA California capital case, the Ninth Circuit upheld the district court’s refusal to provide
funding for or permit supplementation of the record with testimony from a “Strickland
expert”:

A federal court may determine that it does not require expert assistance “to
understand the legal analysis required by Strickland.”  Bonin v. Calderon, 59
F.3d 815, 838 (9th Cir.1995). Although some judges may find expert
testimony helpful, it is within a district court’s discretion to exclude
proposed expert testimony concerning a legal standard of care and to rely
solely on the briefs.  Because the district court was in the best position to
determine whether it would benefit from expert testimony concerning
prevailing death penalty defense standards, it did not abuse its discretion by
declining to authorize payment for a Strickland expert and excluding the
expert’s declaration.

621 F.3d at 1042 (additional citations omitted).

8) Irick v. Bell, 636 F.3d 289, 291-92 (6th Cir.), cert. denied, 565 U.S. 1036 (2011).  In this
Tennessee capital case, the Sixth Circuit affirmed the district court’s denial of petitioner’s
motion for federal funding under 18 U.S.C. § 3599 to compensate his habeas counsel for work
in connection with a state court challenge to his competency to be executed, and an effort to
reopen his state post-conviction proceedings.  After noting the Supreme Court’s emphasis on
the absence of a state law right to appointed counsel in Harbison v. Bell, 556 U.S. 180 (2009),
the Sixth Circuit held that, “[a]bsent clear direction from the United States Supreme Court or
Congress, we decline to obligate the federal government to pay for counsel in state
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proceedings where the state itself has assumed that obligation.” The court went on to explain
state law did entitle petitioner to appointment of counsel in connection with both of the
remedies he sought to pursue, and that a state court had already “specifically authorized [his]
federal habeas counsel  to represent him in his state competency proceedings.” Additionally,
with regard to petitioner’s effort to reopen his state post-conviction  proceedings, the Sixth
Circuit observed that “Irick is not attempting to exhaust a claim in the state courts for the
purpose of later presenting it in federal court; rather, he is re-opening a state judgment on
state-law grounds. Section 3599 does not authorize federal funding for this type of
proceeding.”

9) In re Carlyle, 644 F.3d 694, 698 (8th Cir. 2011).  Chief Judge Riley dismissed counsel’s
appeal of the district court’s partial denial of funding for clemency representation in this
Missouri capital case, citing the absence of “any legal authority granting a chief circuit judge
jurisdiction to review a district court’s reduction of a CJA voucher.”  Judge Riley went on to
explain:

The CJA generally permits counsel to submit ex parte applications to the
district court for attorneys’ fees, necessary expert services, and other
services. See 18 U.S.C. § 3006A(d), (e). If counsel seeks funding in excess
of certain predetermined limits, counsel must make a formal request and
convince the district judge those limits are unreasonable and a waiver is
necessary. See id. If the district court agrees, the district court certifies the
request to the chief judge of the circuit for approval. See id.  ¶  The CJA is
otherwise silent regarding the chief judge’s role in the review of CJA
vouchers. It would appear, then, that my review of a CJA voucher is limited
to the approval or disapproval of certified requests for payments in excess of
the statutory limits. Because the CJA provides no mechanism whatsoever for
the review of reduced or denied CJA vouchers below the statutory limits, the
fixing of any CJA award within the predetermined limits is exclusively
within the discretion of the appointing authority.

10) Rojem v. Workman, 655 F.3d 1199 (10th Cir. 2011).  In this Oklahoma capital case, the
Tenth Circuit dismissed for lack of jurisdiction petitioner’s challenge to the district court’s
refusal to approve the portion of his proposed budget addressed to re-investigating issues
associated with his conviction, which had already been upheld in an earlier habeas proceeding
at which petitioner was granted penalty phase relief.  After acknowledging petitioner’s
contention that the investigation was necessary to facilitate a possible request for leave to file
a second or successive federal petition challenging the conviction, or a request for executive
clemency, the Tenth Circuit found that “the only matters that properly can be raised in the
pending § 2254 proceeding are issues arising from the [re-]sentencing.  Should [petitioner be
successful in this habeas proceeding, as he has been in the past, he will not be seeking
clemency for an extant death sentence.” 655 F.3d at 1202.  Having so characterized
petitioner’s request, the court went on to distinguish this case from Harbison v. Bell, 556 U.S.
180 (2009), on the ground that it did not involve “a complete denial of counsel,” and
concluded instead that it was covered by United States v. French, 556 F.3d 1091 (10th Cir.
2009), which “held that a district court’s Criminal Justice Act (CJA) fee determination is not
an appealable order.” Id.

11) Gary v. Warden, Georgia Diagnostic Prison, 686 F.3d 1261 (11th Cir. 2012), cert. denied
sub nom. Gary v. Humphrey, 569 U.S. 909 (2013).  A majority of the Eleventh Circuit panel
rejected petitioner’s challenges to the district court’s denial of three requests for funds for
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clemency and subsequent state court new trial motion proceedings in this Georgia capital
case.  First, the majority upheld the district court’s refusal to authorize funds pursuant to 18
U.S.C. § 3599(f) to compensate two expert witnesses for in-person appearances at petitioner’s
clemency hearing.  The majority reasoned that both experts had already testified at a federal
evidentiary hearing – and been paid – and petitioner had not offered sufficient justification
for expending additional funds to facilitate further appearances:  

[T]he mere fact that the Board might have been better able to assess the
credibility of Gary’s experts if they appeared in person did not mean that
their appearances were per se “reasonably necessary,” and that testimony
they previously gave under oath in an adversary proceeding before the
District Court would not suffice.

686 F.3d at 1269.
Second, the majority found that it lacked jurisdiction to consider appointed counsel’s

challenge to the district court’s denial of the portion of their fee request seeking compensation
for time spent preparing “an extraordinary motion for a new trial based on [a] DNA motion”
litigated in state court.  Relying on United States v. Rodriguez, 833 F.2d 1536 (11th Cir.
1987), the majority held that “a District Court’s partial denial of a CJA fee voucher is not a
final decision for the purposes of [28 U.S.C.] § 1291,” and that counsel’s appeal “must be
dismissed for lack of jurisdiction.”  686 F.3d at 1271; see also id. at 1271 n.21 (“We have
jurisdiction to review a final determination of Gary’s rights, but do not have jurisdiction to
review a CJA fee determination rooted in his attorney’s right to compensation.”).

Finally, the majority reviewed the district court’s refusal to provide funds for an
expert to assist appointed counsel with DNA testing ordered by a Georgia state court.  After
noting that Harbison v. Bell, 556 U.S. 180 (2009), held that “an indigent prisoner is entitled
to counsel’s representation only for those judicial proceedings that ordinarily occur
subsequent to counsel’s appointment,” 686 F.3d at 1273, the majority rejected petitioner’s
contention that the state court DNA testing constituted “a ‘subsequent stage of a judicial
proceeding’ and ‘post-conviction process’” for purposes of § 3599, id. at 1274. The majority
explained:

We decline to adopt such a broad interpretation and conclude, instead, that
§ 3599 does not provide for federally-funded counsel to assist someone
standing in Gary’s shoes in pursuing a DNA motion, the results of which
might serve as the basis for an extraordinary motion for a new trial. As the
language of § 3599(e) and the Court’s opinion in Harbison indicate,
federally-funded counsel is available only for certain subsequent
proceedings. A state court motion for DNA testing does not ordinarily follow
the commencement of a federal habeas action and is, therefore, not a
subsequent proceeding contemplated by § 3599(e), even when filed after the
prisoner’s federal habeas case has concluded. The District Court, therefore,
properly denied Gary’s motion for funds to pay for an expert to assist counsel
in pursuing DNA testing.

686 F.3d at 1274-75; see also id. at 1277 (distinguishing petitioner’s request from a district
court’s discretionary decision to fund a state court exhaustion proceeding: “It is quite another
matter, however, for an indigent prisoner to expect federally-funded counsel to initiate an
entirely new state court proceeding to obtain relief from a conviction and death sentence on
a state law ground – in Gary’s case, on the ground of newly discovered evidence.”).

12) Gore v. Crews, 720 F.3d 811 (11th Cir. 2013) (per curiam).  While affirming the district
court’s dismissal of petitioner’s competency to be executed claim as unexhausted in this
Florida capital case, the Eleventh Circuit remarked as follows with regard to federal habeas
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counsel’s explanation for not pursuing relief in the state courts after petitioner’s state court
attorney failed to do so:

During oral argument, Gore’s federal habeas counsel argued that he was not
obligated to appear in state court without compensation. But Harbison v.
Bell, 556 U.S. 180, 183-84, 190 n.7 (2009), held that a district court has
discretion to allow federally paid habeas counsel to appear on behalf of the
petitioner in state clemency proceedings where the petitioner is otherwise
unable to obtain adequate representation in those proceedings. The
underlying statute covers both state court clemency proceedings and
competency to be executed proceedings. See 18 U.S.C. § 3599(e) (providing
that federally appointed counsel “shall also represent the defendant in such
competency proceedings and proceedings for executive or other clemency as
may be available”). And here Gore is contending that he does not have
adequate representation for the state competency proceedings. If, as Gore
insists, his state court counsel is not providing representation adequate to
exhaust his state court remedies, this would be a circumstance in which a
district court could “determine, in its discretion, that it is necessary for
court-appointed counsel to exhaust a claim in state court in the course of her
federal habeas representation, so that counsel can go forward with her
prosecution of the prisoner's federal habeas petition.” Gary v. Warden, 686
F.3d 1261, 1277 (11th Cir.2012) (alteration, citation, and quotation marks
omitted).

720 F.3d at 814 n.1.

13) Ayestas v. Stephens, 817 F.3d 888 (5th Cir. 2016) (per curiam), cert. granted sub nom.
Ayestas v. Davis, 137 S.Ct. 1433 (2017).  In this Texas capital case, the Fifth Circuit
elaborated on its recent decisions upholding district courts’ refusals to authorize funding for
fact development assistance in connection with procedurally defaulted claims for which
Martinez v. Ryan, 566 U.S. 1 (2012), and Trevino v. Thaler, 569 U.S. 413 (2013), might
provide an avenue for merits review:

In two recent post-Martinez and Trevino opinions, this court held that [18
U.S.C. §] 3599(f) funding is available if the district court finds that there is
a “substantial need” for such services to pursue a claim that is not
procedurally barred. Allen v. Stephens, 805 F.3d 617, 626, 638–39 (5th
Cir.2015); Ward v. Stephens, 777 F.3d 250, 266 (5th Cir.), cert. denied, 136
S.Ct. 86 (2015). Ayestas argues the district court, and by extension these two
precedents, required an impossibility: proving deficient performance in order
to be given resources to discover the evidence of deficient performance. He
mischaracterizes the requirement. There must be a viable constitutional
claim, not a meritless one, and not simply a search for evidence that is
supplemental to evidence already presented.  Brown, 762 F.3d at 459. The
basic point is that a prisoner cannot get funding to search for whatever can
be found to support an as-yet unidentified basis for holding that his earlier
counsel was constitutionally ineffective. Instead, there must be a
substantiated argument, not speculation, about what the prior counsel did or
omitted doing. 

817 F.3d at 896.  The court then acknowledged that “Ayestas indeed offered such an
argument,” id., but went on to determine that none of his theories concerning trial or post-
conviction counsel could prevail.  “In summary,” the Fifth Circuit concluded, “the district
court correctly rejected the assertion that Ayestas’s trial and state habeas attorneys were
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ineffective. As a result, because Ayestas cannot show that his claim is viable and that
assistance was reasonably necessary, the district court properly determined that Ayestas was
not entitled to a mitigation specialist under Section 3599(f).” Id. at 898.

14) Wilkins v. Davis, 832 F.3d 547 (5th Cir. 2016), cert. denied, 137 S.Ct. 808 (2017).  After
affirming the denial of a request for funds to facilitate post-federal habeas (e.g., clemency,
state court successor) fact development in this Texas capital case, the Fifth Circuit panel
vacated the district court’s order denying attorney’s fees for services rendered beyond the
federal habeas appeal for which counsel had been appointed.  Whereas the district court
refused to compensate counsel for the additional work on the ground that it “exceeded the
scope of [counsel’s] appointment,” the Fifth Circuit held that, “[o]nce a court appoints an
attorney under [18 U.S.C.] § 3599, that attorney ‘shall represent the defendant throughout
every subsequent stage of available judicial proceedings’ unless that attorney is ‘replaced by
similarly qualified counsel.’”  832 F.3d at 557. The court went on to add that, “[n]othing in
the text of § 3599(e) requires counsel to reapply for reappointment in the district court after
the appeal concludes,” and that, “generally speaking, when this Court appoints an attorney to
represent a capital defendant, our order automatically authorizes that attorney to represent the
defendant in other subsequent post-conviction proceedings as well.” Id. at 557-58.  The court
then acknowledged that, “[b]ecause [counsel] acted within the scope of her appointment, she
is potentially entitled to payment for her services,” and remanded for consideration of that
possibility.  Id. at 558.

Finally, the Fifth Circuit considered and rejected the state’s contention that the court
lacked jurisdiction to consider this fee dispute.  The court agreed with the state that
complaints about the amount of compensation provided to appointed counsel are not subject
to appellate review, but explained that this case involved the different question of whether
counsel’s work was compensable at all as a matter of law:

[Counsel] is not disputing the amount of fees to which she is entitled.
Instead, she is arguing that the district court misinterpreted § 3599 as a
matter of law when it concluded that our order appointing her as appellate
counsel did not automatically authorize her to represent Wilkins in
subsequent state and federal proceedings as well. As a result, “[t]he decision
whether to compensate” [counsel] “involves interpreting and applying the
provisions in § 3599 governing the authorized scope of a CJA appointment.” 
For that reason, we have jurisdiction to adjudicate [counsel’s] appeal.

832 F.3d at 559 (quoting Hooper v. Jones, 536 Fed.Appx. 796,798 (10th Cir. 2013)).

15) Copeland v. Ryan, 852 F.3d 900 (9th Cir. 2017).  In this Arizona case involving challenges
to two of petitioner’s eighteen convictions, the Ninth Circuit panel held “that a district court
cannot order a state to reimburse an indigent habeas petitioner for deposition expenses in a
§ 2254 habeas proceeding when, as here, the state did not request the deposition.”  852 F.3d
at 903.  In reaching that conclusion, the court determined that neither Federal Rule of
Criminal Procedure 15(d) – which does not apply at all in a § 2254 case – nor Rule 6(c) of the
Rules Governing Section 2254 Cases authorized the district court to order the state to pay the
expenses incurred by petitioner’s appointed counsel in connection with depositions requested
by petitioner.  The Ninth Circuit did note, however, that the “deposition expenses nevertheless
appear reimbursable by the federal government under the CJA,” given that “[t]he district court
ordered the appointment of habeas counsel under the CJA [18 U.S.C. § 3006A] to represent
Copeland in connection with the evidentiary hearing on his ‘actual innocence’ claims.” Id. at
909. The court concluded by remanding the case for further consideration of that possibility.
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16) Panetti v. Davis, 863 F.3d 366 (5th Cir. 2017).  A majority of the Fifth Circuit panel reversed
the district court’s denial of appointed counsel and expert funding in connection with
petitioner’s most recent (see Panetti v. Quarterman, 551 U.S. 930 (2007)), challenge to his
competency to be executed.  The challenge became necessary when a Texas trial court granted
the prosecution’s ex parte request to set an execution date, which petitioner’s counsel
discovered through a newspaper less than five weeks before the execution was to be carried
out.  Counsel immediately moved for a delay of the execution, funding for expert and
investigative assistance in reassessing petitioner’s competency for the first time in seven
years, and appointment of counsel for the competency proceedings.  The state trial court
denied all of those requests, and a divided Texas Court of Criminal Appeals [TCCA]
affirmed.  That same day – eight days before the still-scheduled execution – petitioner
proceeded to a federal habeas court, requesting a stay of execution, and appointment of
counsel and expert and investigative funding pursuant to 18 U.S.C. § 3599.  The state opposed
those requests the next day, relying in part on evidence and an expert opinion it generated
during the recently completed state court proceedings.  That same day, the district court
denied all relief on the ground that petitioner had not made an “adequate showing of
incompetence,” and had “failed to show that his mental health had substantially changed since
the court’s detailed inquiry seven years earlier.” 863 F.3d at 373.  The Fifth Circuit
subsequently stayed the execution. 

On appeal, the Fifth Circuit majority found that there was no “justification for
denying Panetti funding for experts and other investigative resources.”  863 F.3d at 375. 
Whereas the district court had “implicitly found” that petitioner had not shown expert funding
to be a “reasonable necessity” in light of the existing record, the Fifth Circuit majority
observed that, “[t]he reality is that a decade has now passed since the last determination of
whether this concededly mentally ill petitioner is competent to be executed,” and that it was
therefore inappropriate to assume “any new evidence would only be ‘supplemental’ ....” Id. 
The majority also noted the imbalance created by the state’s use of its own investigative and
expert resources to oppose petitioner’s request for access to similar resources to support his
allegations: “[I]t is one thing to respond to a petitioner’s claims on the existing record; it is
quite another, with assistance of counsel and paid experts, to generate new evidence while
preventing the petitioner from doing the same.”  Id. at 376.  After concluding that “the district
court abused its discretion in denying Panetti funding for counsel and for experts to assist in
preparing his contemplated federal habeas petition,” the majority vacated “as premature, the
district court’s findings on the merits of Panetti’s Ford claim” and remanded the case “with
instructions to appoint counsel, authorize funds for investigative and expert assistance, and
conduct any further proceedings to determine afresh Panetti’s competency to be executed.” 
Id. at 378.   
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O. FUNDING ISSUES

DISTRICT COURT CASES:

1) DeSantis v. Calderon, No. CIV S-93-1083 WBS JFM (E.D.Cal. Aug. 15, 1996).  Finding
that the amendments to §848(q)(9) do not implicate substantive rights, the court determined
that they would apply to petitioner’s funding requests.

2) Rowland v. Calderon, No. C 94-3037 EFL (N.D.Cal. Aug. 15, 1996).  Holding that the
AEDPA’s amendments to §848(q)(9) apply to requests for funds made after the effective date
of the Act even if the petition was pending on that date, the court refused to consider
petitioner’s ex parte request for investigative funds. The court then set forth a detailed
procedure for petitioner to refile his request in conformity with the new requirements.

3) Morris v. Calderon, CIV-S-92-0483-EJG-GGH-P (E.D.Cal. April 30, 1997).  The court
held that, in light of the Ninth Circuit’s amended opinion in Gordon, the amendments to
§848(q)(9) “do not apply to fee requests filed prior to April 24, 1996.” The court did state,
however, that any fee requests made after the Act’s effective date should not be made ex
parte.

4) Hawkins v. Calderon, No. CIV S-96-1155 LKK/PAN (E.D. Cal. May 6, 1997).  The district
court held that the magistrate erred in allowing the state to participate in the proceedings
conducted to determine whether petitioner’s funding request should be filed under seal, and
in requiring petitioner to serve respondent with a copy of his brief on the need for
confidentiality. The court reasoned that, while §848(q) was amended to limit ex parte funding
requests, the limitation did not extend to the showing of the need for confidentiality since the
information necessary to prove such a need will itself be confidential, and requiring a
petitioner to disclose it would be prejudicial.

5) Miller-El v. Johnson, Civil No. 3:96-CV-1992-H  (N.D. Tex. June 18, 1997).  Denying the
state’s “Motion to Strike Petitioner’s Ex Parte Sealed Motions for Investigative Funds,” under
the amended 21 U.S.C. § 848(q)(9), the district court “recognize[d] that there is some
ambiguity in the statute as to whether the request for ex parte consideration itself can be made
in an ex parte motion,” but resolved the ambiguity in favor of allowing ex parte consideration
of such a request. Order at 1-2. The court reasoned that “[a]llowing the Respondent access to
the confidential information contained in Petitioner’s request to proceed ex parte directly
conflicts with Congress’ intent to authorize ex parte proceedings upon a proper showing.”

Order at 2.  

6) Patrick v. Johnson, 37 F.Supp.2d 815, 816 (N.D. Tex. 1999).  In this Texas capital case, the
court addressed the amended 21 U.S.C. §848(q)(9), which requires capital habeas petitioners
to make “a proper showing concerning the need for confidentiality” before being permitted
to proceed ex parte with requests for investigative, expert or other services. After noting that
the meaning of this requirement has not been discussed in a published opinion, the court
expressed its approval of the procedure formulated in another Texas case, Dowthitt v.
Johnson, No. H-98-3282 (S.D.Tex. Dec. 2, 1998). There, the court required the petitioner to:

file and serve a brief motion seeking generally authorization for investigative
or expert expenses, [including] a short case-specific statement of the need for
confidentiality. The statement of need for confidentiality merely must
identify generically the type of services needed and the broad issue or topic
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(e.g. innocence) for which the services are necessary. Simultaneously, the
petitioner must file ex parte and under seal his detailed application for
authorization for the investigator or expert, and must estimate the amount of
fees or expenses likely to be incurred. The petitioner must provide factual
support for the funding request. The motion, but not the application with
supporting materials, must be served on the respondent.

(quoting Dowthitt at 4). In this case, because petitioner had not satisfied the Dowthitt
requirements, his motion for leave to proceed ex parte on his application for expert and
investigative assistance was denied.

7) Shields v. Johnson, 48 F.Supp.2d 719, 720-721 (S.D. Tex. 1999). The court rejected
petitioner’s request to proceed ex parte, in camera and on a sealed record with regard to his
application for investigative and expert assistance pursuant to 21 U.S.C. §848(q)(9),
explaining that, although “[t]he Court sympathizes with Petitioner’s concerns,” his mere
assertion of the “generic need for confidentiality that arises in most capital cases” was
“insufficient.”  Instead, the court adopted the following procedure, set forth in two
unpublished  orders by other courts, and granted petitioner the opportunity to file a new
motion meeting its requirements:

First, Petitioner must file and serve a concise motion seeking authorization
for investigative or expert assistance that includes a short, case-specific
statement of the need for confidentiality.  This statement of the need for
confidentiality must generically identify the type of services needed and the
broad issue or topic (for example, innocence) for which the services are
needed.  Second, Petitioner must simultaneously file ex parte and under seal
his detailed application for authorization for the investigator or expert.  In
this application, Petitioner must estimate the amount of fees or expenses
likely to be incurred and provide factual support for the funding request.  The
motion--but not the application with supporting materials--must be served
upon Respondent.

8) Strickler v. Greene, 57 F.Supp.2d 313, 315 (E.D. Va. 1999).  The district court granted
counsel’s request pursuant to 21 U.S.C. §848(q)(4)(8) for fees incurred during representation
of petitioner in connection with state clemency proceedings. Addressing the state’s
“unsolicited” opposition to counsel’s request, but declining to rule on counsel’s assertion that
the state lacked standing oppose the request, the court observed that “it is disquieting that the
Commonwealth, which provides no means of compensating counsel for their work in respect
of clemency petitions and which consistently urges the federal courts in this district to leave
state prisoners sentenced to death to the sole recourse of the Commonwealth’s clemency
proceedings, would permit its zeal to reach so far as to object to payment of counsel for such
services from the federal coffers.” 

9) Graves v. Johnson, 101 F.Supp.2d 496, 498-99 (S.D. Tex. 2000).  In this Texas capital case,
the court granted petitioner’s request for investigative funds, approving the expenditure of “up
to $2500 as the SOLE and FINAL authorization” and warning that “the Court will under no
circumstances approve any additional funds for as private investigator.”  The court justified
this rigid approach by explaining that, in a recent, unrelated case, it had “initially approved
a specific amount for various services . . . but expressly permitted counsel to petition the
Court for additional funding . . . Regrettably, a significant amount of the Court’s limited
judicial resources was diverted to weighing and deciding the merits of numerous follow-up
requests for additional funding.”
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 The court also expressly refused to consider counsel’s ex parte affidavit in support
of the funding request granted in this order, citing two reasons.  First, “the affidavit contains
no information which is not already known to the Respondent.” And second, “Petitioner
appears oblivious to the fact that §848(q)(9) requires a threshold showing of the need for
confidentiality before the Court can allow him to proceed ex parte,” and here “petitioner has
failed to comply with the procedures previously adopted by the Court for securing leave to
submit materials on an ex parte basis.”

10) Graves v. Johnson, 111 F.Supp.2d 857, 858 (S.D. Tex. 2000).  In this Texas capital habeas
case, the district court denied appointed counsel’s request for interim payment of fees,
observing that “[n]othing of substance has been done by counsel . . . to advance [petitioner’s]
claim to federal habeas relief.”  The court explained that “it appears that this litigation should
never have been brought in the first instance . . . [because] counsel knew, or at least should
have known [prior to filing in federal court] that a state court petition would have to be filed
in order to exhaust [a] new claim . . .”  “Nevertheless,” the court continued, counsel initiated
this federal litigation, solicited the Court’s appointment, secured funds for a private
investigator, ran up a bill in excess of $11,000.00 and, promptly withdrew to state court to
pursue habeas relief there.  Under these circumstances, this Court is hard pressed to dole out
a substantial amount of federal funds to finance state court litigation, even if solely for the
purpose of exhaustion of remedies in furtherance of federal habeas relief.”  

11) Chambers v. Johnson, 133 F.Supp.2d 931, 936 (E.D. Tex. 2001).  Denying appointed
counsel’s motion for reconsideration of an earlier order denying payment for services
rendered in connection with a death-sentenced prisoner’s request for clemency,  the court held
that “the correct interpretation [of] 21 U.S.C. §848(q) is that it neither requires that attorneys
appointed to represent condemned inmates in 28 U.S.C. §2254 . . . proceedings represent
those inmates in state clemency proceedings, nor authorizes compensation if they do.”

12) Bradford v. Johnson, 162 F.Supp.2d 578, 580 (N.D. Tex. 2001).  The federal magistrate
denied petitioner’s ex parte motion for funds for expert and investigative services without
prejudice, noting that “[p]etitioner’s application itself fails to identify any specific habeas
claims for which [he] needs expert/investigative assistance,” and that because no habeas
petition had yet been filed, the court could not turn to such a petition for guidance about what
it was being asked to fund.  The court further declined to refer to the “attachments” to
petitioner’s motion for such guidance, “wherein a non-lawyer identified numerous issues for
‘investigation.’” The court further observed that, “[w]hile the Court is not prepared to find
that investigative assistance is never warranted for procedurally barred claims, it is entitled
to know whether it is being asked to fund assistance for claims already presented or new
claims that could be procedurally barred.”  Because the court had “no information of this
nature of this nature in this case, rendering it impossible to determine whether petitioner’s
request . . . is either reasonable or necessary[,] . . . his application must be denied without
prejudice.”

13) Bell v. True, 356 F.Supp.2d 613, 616-17 (W.D. Va. 2005).  In this capital case, the district
court denied without prejudice for resubmission petitioner’s application for authorization of
funds and expert assistance where petitioner’s funding application included ex parte
submissions.  Citing 21 U.S.C § 848(q)(9), the district court held the funding application
“does not contain sufficient grounds to allow ex parte material to be presented,” and directed
that any resubmission “must contain the detailed purpose of the investigator [and expert].” 
The court added, “it is not apparent to me why the revelance [sic] of possible witnesses to be
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interviewed or other investigative leads should be kept confidential [because i]f useful to the
petitioner’s case, the information must be disclosed at some point; and if not useful, no harm
is done by its disclosure.”  The court further directed that “[i]f any party wishes to submit ex
parte material for the court’s consideration, the party must first file a nonconfidential motion
requesting that the court permit the submission of such ex parte material and fully explaining
the reasons why ex parte consideration is necessary.” 

14) Bell v. True, 366 F.Supp.2d 403 (W.D. Va. 2005).  In this Virginia capital case, the district
court denied petitioner’s motion for the appointment of a mitigation specialist and investigator
to develop evidence to support his claim of mental retardation.  After noting that the law
entitles petitioners to expert and investigative services upon a showing of reasonable
necessity, the court defined the test for reasonable necessity as “[e]xpert services are not
reasonably necessary if the record, viewed in the light of the forecasted evidence, would not
entitle the petitioner to an evidentiary hearing on his claims, or if the petitioner would not be
able to win on the merits regardless of the expert’s findings.” 366 F.Supp.2d at 405.  Applying
this test the court found the services of a mitigation specialist were not reasonably necessary
because (1) petitioner had access to a competent psychologist during the state criminal
prosecution, (2) the state court’s factual findings, which are presumed to be correct under
§2254(e)(1),  included that petitioner “had failed to demonstrate that he performed at least two
standard deviations below the mean on an IQ test and . . . that he failed to demonstrate that
he has significant limitations in adaptive behavior.” 366 F.Supp.2d at 406.  Therefore, “[e]ven
if the requested mitigation specialist fulfilled [petitioner]’s expectations, [petitioner] still
would not be able to rebut the presumption of correctness to which the state court
determination is entitled.” 366 F.Supp.2d at 407.  Applying the test to petitioner’s request for
investigative services, the district court concluded that such services were not reasonably
necessary because the “requested services [investigating credibility of police officers and
prosecutors, tracing ownership of murder weapon, and DNA evidence] would be duplicative
and amount to a ‘fishing expedition.’” 366 F.Supp.2d at 408.

15) Gary v. Terry, 2005 WL 3534761 (M.D. Ga. Dec. 23, 2005).  In this Georgia capital case,
the district court granted petitioner’s motion for discovery relating to a bite mark impression,
and his request for funds for expert evaluation of the bite mark evidence.  Petitioner did not
learn that an impression or cast had been made of the bite mark found on a victim’s left breast
until his state post-conviction proceedings.  Information regarding the bite mark and the
state’s consultation with expert odontologists was revealed during state habeas proceedings;
however, the actual impression could not be located during the proceedings.  On federal
habeas review, the federal court issued subpoenas and held hearings in 2003 attempting to
locate the impression, but none of the witnesses knew of its location; therefore, the court
denied the habeas petition in September 2005, but granted a COA.  When petitioner’s attorney
received a call on November 9, 2005 stating that the coroner had located the impression, the
Eleventh Circuit Court of Appeals remanded the case to the district court for further
proceedings.  The district court held that although it previously held that petitioner was not
diligent in his development of facts to support his claim that the state intentionally destroyed
the impression, this holding was not the equivalent of finding that petitioner was not diligent
in his attempts to find the bite mark impression itself.  The court went on to hold that
petitioner had diligently pursued his attempt to locate the impression by requesting it during
the proceeding, by questioning the prosecutors, and by interviewing the state’s forensic
odontologist and dentist.  Therefore, the court concluded that the AEDPA would not bar
discovery, and the court next examined pre-AEDPA law to determine if discovery were
warranted.  Citing Harris v. Nelson, 394 U.S. 286 (1969) and Rule 6(a), the court held that
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a petitioner establishes good cause for discovery if specific allegations provide reason to
believe that petitioner may be able to demonstrate that he is entitled to relief if the facts are
fully developed.  Here, the bite mark impression is relevant to petitioner’s claim that the state
suppressed exculpatory evidence and that the trial court erred in denying funds for an
adequate defense.  Finally, the court held that petitioner had established that the proposed
expert was reasonably necessary.

16) Bishop v. Hall, 2008 WL 5102901 (M.D. Ga. Dec. 1, 2008).  Petitioner sought discovery and
funding under 18 U.S.C. § 3599(f) to develop Brady and ineffective assistance of counsel
claims in this Georgia capital case.  The court found petitioner had been diligent in state court
in searching for the witnesses he now sought to locate, and proceeded to consider whether he
had shown the investigative services reasonably necessary as well as good cause to interview
the individuals under section 3599(f).  2008 WL 5102901 at 6.  The first witness petitioner
sought to interview was a jailhouse snitch who testified that in his presence petitioner
confessed to the murder.  The district court determined that petitioner had established good
cause in an attempt to overcome procedural default of his Brady claim and that an investigator
was reasonably necessary to locate and interview the witness; the court limited the discovery
to “the issue of whether [the witness] received any type of deal or leniency from the
prosecution or State in exchange for his testimony against Petitioner.”  Id. at 7.   Petitioner
also sought investigative funds to interview a state’s penalty phase witness who testified that
petitioner threatened him and “bragged about having a body buried behind his house” on the
weekend before the murder in question occurred.  Petitioner offered an affidavit signed by the
witness stating that he had been pressured to testify falsely out of concern for then-pending
charges against him.  Again finding that suppression of a deal would constitute cause excusing
the default, the district court also found an investigator was reasonably necessary.  Id.  The
court denied petitioner’s request for Rule 6(a) discovery seeking physical evidence for DNA
testing, reasoning that petitioner had not diligently pursued testing in state court because, after
the state court directed that discovery of the physical evidence should, according to state
process, be directed to the sheriff’s office, petitioner never followed through.  Id. 

17) Powers v. Epps, 2009 WL 901896 (S.D.Miss. Mar. 31, 2009).  Petitioner sought funding
under 18 U.S.C. § 3599(f) for the services of two expert witnesses, a forensic pathologist and
a forensic psychologist.  In support of the motion, petitioner submitted affidavits from the
experts and from family members on the issue of execution competence.  The court denied
the funding request for a forensic pathologist as premature, noting that without the state court
record the court could not determine whether the evidence potentially produced by the expert
witnesses would be sufficient to overcome the presumption of correctness afforded state fact
finding under §2254(e)1), or irrelevant insofar as it related solely to procedurally defaulted
claims.  Id. at 2-3.  The court denied the motion without prejudice, noting that “[a]fter briefing
has been completed, and after the state court record has been received and reviewed, the Court
may determine that the new evidence that counsel hopes to produce would be helpful,
particularly if it believes that an evidentiary hearing is in order.”  Id. at *3.   The court also
denied without prejudice the request for funds for the forensic psychologist on the issue of
competence for execution.  Citing Panetti, the district court held that petitioner could resubmit
a motion for funding when the claim was ripe.  Id. at *3.

18) Hill v. Mitchell, 2009 WL 2898812 (S.D. Ohio Sept. 4, 2009). Petitioner, a death sentenced
Ohio prisoner, sought appointment of federal habeas counsel to represent him in state-court
Atkins litigation. The issue for the district court was whether the Supreme Court’s decision
in Harbison v. Bell, 556 U.S. 180 (2009), holding that 18 U.S.C. § 3599(e) authorizes
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appointment of federal habeas counsel to represent a client “throughout every subsequent
stage of available judicial proceedings” applied to state clemency proceedings, also extends
to Atkins litigation.  Petitioner argued that “continuity of a trusted attorney-client
relationship,” counsel’s familiarity with his case, and the Supreme Court’s reading of section
3599(e) in Harbison all supported his motion. 2009 WL 2898812 at *1. The state countered
that an Atkins proceeding is “not a proceeding ‘subsequent’ to the conclusion of federal
habeas corpus proceedings,” and that a state statute provided for the appointment of counsel
for the Atkins hearing, so there was no issue of petitioner being “unable to obtain adequate
representation.” Id. at *2, 3 (quoting Harbison, 556 U.S. at 189). The district court agreed
with the state’s second point: “Assuming that the United States Supreme Court’s decision in
Harbison v. Bell authorizes the expansion of federal habeas counsel’s representation of
Petitioner to include a state-court Atkins action during the pendency of Petitioner’s habeas
corpus proceedings,” the court held, “because Petitioner has a state right to counsel in any
Atkins proceeding that he undertakes, Harbison does not contemplate the expansion of federal
habeas counsel’s representation of Petitioner for an Atkins hearing.” Id. at *4, 5. The district
court added that current counsel could seek appointment in state trial court to represent
petitioner, but reiterated that it was not authorized to appoint federal habeas counsel in these
circumstances under section 3599(e). 

19) Lynch v. Hudson, 2009 WL 3497486 (S.D. Ohio Oct. 29, 2009). The district court granted
petitioner’s request for funds under 18 U.S.C. § 3599(f) to retain a neuropsychologist in
support of his Atkins and ineffective assistance of counsel claims, which addressed counsel’s
failure with respect to a motion to suppress, a lesser included offense charge, and mitigation
investigation, preparation and presentation.  Deeming this “a close question,” 2009 WL
3497486 at *3, the court determined that funding for a neuropsychologist was reasonably
necessary. First, a clinical psychologist retained in state habeas proceedings, who found
Lynch had “significant neurological deficits,” recommended that counsel obtain a full
neuropsychological battery, a SPECT scan, and an expert in mental retardation “to assist them
in understanding how Mr. Lynch’s cognitive deficits resulted in the crime.” Id. at *2
(emphasizing the crime’s pedophilic nature). Further, although the defense expert at trial did
not recommend neuropsychological testing, the district court recognized that the trial expert’s
finding of borderline intellectual functioning should have “at least suggest[ed to counsel] the
need to dig deeper into Petitioner’s cognitive functioning.” Id. at *3. Noting the “very case-
specific” and “fact-intensive” nature of the analysis, and the specificity and limited scope of
Lynch’s request, the court granted funding. Id.

The court went on to deny Lynch’s request for funds for a clinical psychologist, with
which Lynch proposed to rehire an expert who had testified on his behalf in state court Atkins
proceedings.  Finding that Lynch was provided a full and fair Atkins hearing in state court and
that the current request was not specific, the court declined “to embark on a fishing
expedition.” Id. at *5. See also Woods v. Thaler, 2009 WL 3756847 at *7 (W.D. Tex. 2009),
(denying expert funds in clemency for an Atkins claim that was litigated in a second habeas
petition: “The Court is fully cognizant of the interests at stake in this proceeding. But the
Court also cannot condone the continual, repeated outflow of taxpayer funds to relitigate
matters which Woods has already been given a full and fair opportunity to litigate.”).

20) Baze v. Parker, 711 F.Supp.2d 774 (E.D.Ky. 2010), aff’d, 632 F.3d 338 (6th Cir. 2011),
cert. denied, 565 U.S. 873 (2011). The district court refused to extend Harbison v. Bell (2009)
to authorize interviews of prison personnel in preparation for a clemency petition.  In
anticipation of an execution date, death-sentenced petitioner Ralph Baze sought to interview
any state Department of Corrections officers willing to speak with him.  After the state
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department of corrections denied his request to interview the officers, and the state courts
denied related requests for relief, Baze sought an order from the district court granting access. 
He relied on 18 U.S.C. §§ 3599(e) and (f) – which authorize need-based appointment federal
habeas counsel in state clemency proceedings and funds for investigative and expert
assistance in state clemency proceedings, respectively – and the All-Writs Act, 28 U.S.C. §
1651. Baze argued that Nields v. Bradshaw, 2010 WL 148076 (S.D. Ohio), in which a
Magistrate Judge in the Southern District of Ohio relied upon Section 3599(e) and the All-
Writs Act to order the transfer of a prisoner for neurological testing, supported his request.

The district court began by questioning whether Harbison v. Bell even applied to
Baze’s indigence, noting that Baze was already represented by the Kentucky Department of
Public Advocacy.  In any event, the court determined that Harbison did not extend to the
circumstances at hand:  “[T]he holding in Harbison v. Bell only clarifies that the Court has
the authority to appoint counsel in state clemency proceedings pursuant to Section 3599(e). 
Harbison v. Bell does not hold or acknowledge that the Court has any other authority over
state clemency proceedings.” 711 F.Supp.2d at 778.  Turning to § 3599(f), the court noted that
Baze had not requested funds for an investigator, and even if he had the statute did not give
the court “such broad and unbridled authority” to “oversee or takeover the clemency process
– inherently a state process.” Id. at 779.  “Section 3599’s explicit reference to [28 U.S.C. §
2254 and § 2255],” the court determined, “logically prevents any conclusion that Section 3599
itself creates independent jurisdiction for the Court”;  “once the habeas proceeding under
Section 2254 concluded, the Court's jurisdiction to grant ancillary relief under the All-Writs
Act concluded as well.” Id. at 780. “To grant the relief Baze requests,” the court went on to
conclude, “would effectively give the Court the power to oversee state clemency
proceedings,” which principles of comity and federalism cut sharply against.  Id. at 781.

21) Robertson v. Stephens, 2013 WL 2658441 (N.D.Tex. June 13, 2013).  In this Texas capital
case, the district court held that petitioner did not make a sufficient showing of need for
confidentiality concerning his requests for funding, and that the current practice for filing ex
parte funding motions in capital cases should be altered.  Petitioner filed motions for leave
to proceed ex parte on his applications for funding for a mitigation investigator and for an
attorney/mitigation expert.  In accordance with local practice, as set forth in Patrick v.
Johnson, 37 F.Supp.2d 815, 816 (N.D. Tex. 1999), petitioner’s motions for leave to proceed
ex parte generically identified the types of services needed and the broad topic to be
investigated. He also filed detailed ex parte applications with each motion.  Respondent
objected to this procedure, and the district court noted that another judge in the same district
had recently found the Patrick procedure inadequate.  The district court stated that it would
likewise “revise[] the procedure in Patrick to clarify what is required to make a proper
showing of the need for confidentiality under § 3599(f) in this case.”  2013 WL 2658441 at
*2.  The district court stated that it was necessary to balance a number of competing interests,
including “the public’s interest in fiscal transparency” and “the court’s need for reliable
information in deciding whether the requested assistance is really necessary.” Id.  The court
also stated that it did not see how any of prior counsel’s communications or work product
would remain confidential since that would all “seem to be laid bare in reviewing [prior
counsel’s] representation.” Id. at *3.  The court further expressed skepticism that federal
funding was necessary since the state trial constitutes the “main event,” and suggested its
agreement with respondent’s argument that petitioner was not entitled to funding for a
mitigation investigator because he did not raise a Wiggins claim on appeal or in state habeas
proceedings, and such a claim would therefore be “defaulted” now.  The court ordered
petitioner to file and serve respondent with a document including “a case-specific statement
of the need for confidentiality regarding any matters sought to be considered ex parte,”
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including “the type of services needed, the issue or topic for which the services are necessary,
an estimate of the total amount of fees and expenses requested, and all other nonpriviledged
information relevant to the request for funding.” Id. at *4.  Petitioner was required to provide
enough information for respondent to “test the merits of the privilege claim,” and to “provide
him a meaningful opportunity to supply any relevant information to the court regarding
whether the requested services are necessary.”  Id.  The court invited respondent to “oppose

both leave to proceed ex parte and the funding that is sought.”  Id.      
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P. "OPT-IN" ISSUES 

COURT OF APPEALS CASES:

1) Bennett v. Angelone, 92 F.3d 1336, 1342 (4th Cir. 1996), cert. denied, 519 U.S. 1002
(1996).  The court rejected the Attorney General’s assertion that section 107’s special
procedures applied in petitioner's case,  reasoning that the “Act establishes a quid-pro-quo
relationship:  A state seeking greater deference to its habeas decisions in capital cases must,
by appointing competent counsel to represent indigent petitioners, further ensure that its own
habeas proceedings are meaningful.” Because Virginia’s system for appointment of counsel
was not established until 1992, after petitioner had been denied relief by the state courts, the
state could not be given the benefit of the added deference provided by the Act. The court did
not address whether Virginia's system satisfied §107 .

2) Dubois v. Angelone, No. 96-10 (4th Cir. Aug. 27, 1996).  The court reversed the district
court’s refusal to appoint counsel and stay petitioner's execution.  The district court had found
that Virginia was an “opt-in” jurisdiction and that any petition for writ of habeas corpus
would be time barred pursuant to the 180 day limitations period. Assuming without deciding
that Virginia was an "opt-in" state, the court of appeals determined that the limitations period
ran from April 24, 1996 and thus the petition was not time barred.

3) Mata v. Johnson, 99 F.3d 1261 (5th Cir. 1996), reh’g granted, opinion vacated in part on
other grounds, 105 F.3d 209 (5th Cir. 1997).  The court held that Texas was not an opt-in
jurisdiction.  While noting that the limits on fees and expenses in the new Texas scheme
($7500 for attorneys fees and $2500 for expenses) were not “facially inadequate” and that
“Mata has not established any circumstances that would prove the limits inadequate in his
case,” 99 F.3d at 1266,  the court held that Texas did not have adequate standards for
competency.  The court held that the Texas Court of Criminal Appeals has not adopted any
standards and that the “flexible mechanism” used (a questionnaire which lists counsel’s
qualifications) was not adequate because section 2261(b) requires “explicit standards of
competency.”  Thus the court concluded that “Texas is not yet eligible to take advantage of
the provisions afforded opt-in states under the AEDPA.” 99 F.3d at 1267.

4) Death Row Prisoners of Pennsylvania v. Ridge, 106 F.3d 35, 36 (3rd Cir. 1997). Following
oral argument at which counsel for plaintiffs indicated that “the sole intent of the plaintiff
class . . . is in obtaining a prompt declaration as to whether Pennsylvania meets the [opt-in]
criteria of §2261” and the Commonwealth “declared that Pennsylvania does not meet  the
requirements of §2261 . . .,” the Third Circuit issued an order accepting “the respective
declarations of counsel as valid and binding, and adopt[ed] them.” The court therefore deemed
the “appeal and the underlying action in the district court . . . resolved and terminated.”

5) Langford v. Day, 110 F.3d 1380, 1386 n.2 (9th Cir. 1996), cert. denied, 522 U.S. 881
(1997).  The court noted that the Chapter 154 provisions “do not apply by their own terms
because Montana has not established of record its qualification under the Act’s section 2261.”

6) Williamson v. Ward, 110 F.3d 1508, 1513 n.5 (10th Cir. 1997).  The court noted that the
state of Oklahoma had “conceded . . . that it is not a qualifying state for purposes of [Chapter
154].”

7) Booth v. Maryland, 112 F.3d 139 (4th Cir. 1997).  The Fourth Circuit reversed the district
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court’s order declaring that Maryland was not entitled to the benefits of Chapter 154 and
enjoining the state from raising Chapter 154 as a defense in future federal habeas cases on the
ground that relief for the five death row inmates who were plaintiffs was barred by the
Eleventh Amendment.

8) Tucker v. Johnson, 115 F.3d 276, n.1 (5th Cir. 1997), cert. denied, 522 U.S. 1017 (1997).
The court reiterated its statement in Green v. Johnson that Texas has not yet achieved opt-in
status.

9) Green v. Johnson, 116 F.3d 1115, 1120 (5th Cir. 1997).  The court stated that “[b]ecause the
State of Texas has not yet qualified for the expedited procedures governing habeas petitions
in capital cases, . . . chapter 154 does not apply to the instant case.” 

10) Nguyen v. Reynolds, 131 F.3d 1340, 1345 (10th Cir. 1997).  “Because the State of Oklahoma
has not yet satisfied, or even argued it can satisfy, the requirements of §2261(b) and (c), the
expedited habeas procedures set forth in chapter 154 are inapplicable to this case.”

11) Hill v. Butterworth, 133 F.3d 783 (11th Cir. 1997), vacated on rehearing, 147 F.3d 1333
(11th Cir. 1998) ( vacating in light of Calderon v. Ashmus, 523 U.S. 740 (1998)).  This
appeal by the state of Florida raised “two principal issues: (1) whether the district court erred
in finding that Florida fails to ‘provide standards of competency,’ as required under 28 U.S.C.
§ 2261(b); and (2) whether the district court erred in finding that Florida's appointment
mechanism fails meaningfully to ‘offer counsel to all State prisoners under capital sentence,’
as required under 28 U.S.C. § 2261(c).” 133 F.3d at 785. Rather than deciding these issues,
however, the court of appeals remanded the case, noting that “circumstances have changed
materially since this case left the district court,” and that “[i]n light of these changes, [the
court of appeals] cannot conduct any meaningful review of the district court’s factual findings
and their application to the ‘opt-in’ criteria of Chapter 154.” 133 F.3d at 786. On remand, the
district court was instructed to “revisit its census approach and otherwise clarify its
interpretation of Chapter 154's offer-of-counsel requirements,” and to “address the point in
time when the statute requires an inmate to have a lawyer appointed.” 133 F.3d at 785 n.8. In
addition, in footnote 7, the court expressed its agreement with the Ninth Circuit that the
“Eleventh Amendment does not serve as a bar to the instant action.”

12) Cannon v. Johnson, 134 F.3d 683, 685 n.1 (5th Cir. 1998).  The Fifth Circuit reiterated its
determination that, “[b]ecause Texas has not instituted a system of representation that
complies with the relevant requirements,” it is not eligible for the advantages provided by 28
U.S.C. §§2261- 2266.

13) Smith v. Moore, 137 F.3d 808, 812 n.1 (4th Cir. 1998), cert. denied, 525 U.S. 886 (1998).
Section 107 of the AEDPA did not apply to this South Carolina capital case because
petitioner’s state post-conviction relief application was finally decided by the South Carolina
Supreme Court prior to the date on which the state alleges it became eligible for the benefits
of Chapter 154.

14) Ainsworth v. Calderon, 138 F.3d 787, 790 (9th Cir. 1998), opinion amended on denial of
reh’g, 152 F.3d 1223 (9th Cir. 1998).  The Ninth Circuit reaffirmed that California is not an
opt-in state, stating that it “does not meet the conditions requisite for applying the provisions
of the Act . . .”
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15) DuBois v. Greene, 1998 WL 276233 (4th Cir. May 26, 1998) (per curiam) (unpublished),
cert. denied, 524 U.S. 976 (1998).  In footnote 3, after noting that the district court found that
Virginia is an opt-in state and therefore applied §2264's new procedural default rules, the
Fourth Circuit determined that several of petitioner’s claims are procedurally defaulted under
pre-Act law and, without reaching the issue whether Virginia qualifies as an opt-in state,
vacated the portion of the district court’s judgment which held that Virginia had satisfied the
requirements.

16) Ortiz v. Stewart, 149 F.3d 923, 931 (9th Cir. 1998), cert. denied, 526 U.S. 1123 (1999).  The
court noted that, “[b]ecause Arizona has not yet finalized its procedures with respect to the
appointment and compensation of counsel in post-conviction relief proceedings, . . . AEDPA
Chapter 154 does not affect Ortiz’s petition.”

17) Moore v. Reynolds, 153 F.3d 1086, 1095 (10th Cir. 1998), cert. denied, 526 U.S. 1025
(1999).  The court observed that “the State of Oklahoma has not yet satisfied, or even argued
it can satisfy, the requirements of §2261(b) and (c), [and therefore] the expedited habeas
procedures set forth in chapter 154 are inapplicable to this case.”

18) Hunter v. Bowersox, 172 F.3d 1016, n.3 (8th Cir. 1999).  In footnote 3, the court noted that
“chapter 154 does not apply [in this capital habeas case] because Missouri has not yet met the
requirements of 28 U.S.C. §2261(b) and (c).”

19) Harris v. Bowersox, 184 F.3d 744, 748 (8th Cir. 1999).  The panel noted that, “to our
knowledge Missouri has not yet qualified under 28 U.S.C. §2261.”  

20) Roberts v. Ward, 1999 WL 162751 at n.1 (10th Cir. Mar. 26, 1999) (unpublished), cert.
denied, 528 U.S. 1050 (2000).  In footnote 1, the court reaffirmed that Oklahoma has not
satisfied the requirements necessary to opt into the capital habeas scheme available to
qualifying states under Chapter 154 created by the AEDPA, stating: “Chapter 154 of the
AEDPA clearly does not apply because Oklahoma is not a qualifying state for purposes of the
special capital case provisions of the AEDPA.” (citation omitted).

21) Ashmus v. Woodford, 202 F.3d 1160, 1165 (9th Cir. 2000), cert. denied, 531 U.S. 916
(2000).  The Ninth Circuit held that, “until at least January 1, 1998 (the effective date of
California’s appointment statute), California’s unitary review scheme did not comply with the
eligibility requirements of Chapter 154 of the AEDPA.”  The court explained:

During that period . . . California (1) failed to establish its appointment
mechanism “by rule of its court of last resort or by statute” as required by 28
U.S.C. § 2265(a);  and (2) failed to adopt a “rule of court or statute [to]
provide standards of competency for the appointment of such counsel” as
also required by 28 U.S.C. § 2265(a).  Thus, . . . California has not met the
statutory burden set out in Chapter 154, and cannot now avail itself of the
procedural advantages which that Chapter affords.
In footnote 7, the court expressly declined to “address whether the 1998 amendments

to California’s unitary review scheme would render California eligible to opt-in to Chapter
154 [because] this question is irrelevant to Ashmus’ petition.”

22) Perillo v. Johnson, 205 F.3d 775, 793 (5th Cir. 2000).  The Fifth Circuit noted that “Texas
has not opted into the separate provisions of AEDPA making the statute retroactive for death
penalty cases.”   
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23) Baker v. Corcoran, 220 F.3d 276, 285-87 (4th Cir. 2000), cert. denied, 531 U.S. 1193
(2001). In this Maryland capital case, the Fourth Circuit upheld the district court’s
determination that Maryland has not satisfied the opt-in requirements of §2261.  The court
focused on three shortcomings in Maryland’s system.  First, it found compensation rates for
post-conviction counsel insufficient, observing that “[a] compensation system that results in
substantial losses to the appointed attorney or his firm cannot be deemed adequate.”  Second,
the court found that, although the state has a regulation requiring counsel appointed in capital
cases to have certain levels of experience, the requirements of that regulation are not actually
applied in selecting and appointing counsel.  The court therefore agreed with the district court
“that a state does not ‘provide standards of competency’ simply by identifying criteria for the
appointment of counsel.  Competency standards are meaningless unless they are actually
applied in the appointment process.”  The court also rejected as “border[ing] on the absurd”
the state’s contention that the language of §2261(b) does not require promulgation of
competency standards when a state, like Maryland, appoints counsel through a state agency. 
Third, the court rejected the state’s argument that literal compliance with the “terms of
§2261(c) is unnecessary because the appointment of counsel is assured through other means
and because ‘[n]o capital defendant in Maryland has ever litigated a post conviction
proceeding without counsel.”  The court concluded that it “need look no further than the plain
language of §2261(c)” to reject this argument.  

24) Tucker v. Catoe, 221 F.3d 600, 604-05 (4th Cir.), cert. denied, 531 U.S. 1054 (2000). 
Rejecting the state’s claim that it was entitled to the benefit of Chapter 154’s 180-day
limitations period in this South Carolina capital case, the Fourth Circuit held that “a state must
not only enact a ‘mechanism’ and standards for post-conviction review counsel, but those
mechanisms and standards must in fact be complied with before the state may invoke the time
limitations of 28 U.S.C. §2263.  . . . [This conclusion is] consistent with common sense:  It
would be an astounding proposition if a state could benefit from the capital specific provisions
of AEDPA by enacting, but not following, procedures promulgated pursuant to 28 U.S.C.
§2261.”  Here, although South Carolina had enacted a mechanism and standards intended to
satisfy Chapter 154’s opt-in requirements prior to the appointment of petitioner’s post-
conviction counsel, the Fourth Circuit observed that it was “undisputed that the lawyers
appointed by South Carolina to represent [petitioner] in seeking post-conviction relief did not
meet the State’s requirements.”  Finally, in footnote 3, the court expressly found it
“unnecessary to address whether South Carolina’s attempt to comply with 28 U.S.C. §2261
[the opt-in requirement] actually did so.”

25) Skillicorn v. Luebbers, 265 F.3d 687 (8th Cir. 2001).  In this Missouri capital case, the
Eighth Circuit reviewed the district court’s grant of petitioner’s motion for declaratory and
injunctive relief against Missouri’s assertion that it was entitled to the benefits of Chapter
154.  On appeal, the state first contended that the district court’s grant of petitioner’s motion
violated the rule of Calderon v. Ashmus, 523 U.S. 740 (1998), because petitioner had not filed
a federal habeas petition at the time he filed his motion.  The Eighth Circuit rejected this
argument, noting that “[t]here are important differences between Calderon and this case,”
including the fact that this case “involves the application of Chapter 154 to a specific habeas
petitioner who has exhausted his state post-conviction remedies.”  265 F.3d at 690. 
“Moreover,” the court explained, petitioner had been “granted i.f.p. status and appointment
of counsel in federal court.”  Thus, “the district court . . . had jurisdiction to enter the order
being appealed[,] [and] [t]hat order did not violate the Eleventh Amendment [because] [i]t
was entered in a §2254 habeas proceeding, and the Eleventh Amendment does not bar habeas
relief against state officials.”  
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Turning to the merits, the court noted that the district court’s decision was based on
the fact that Missouri did not have a mechanism for the appointment of counsel in place at the
time petitioner’s post-conviction counsel were selected, notwithstanding the fact that
Missouri’s mechanism was in place on the subsequent date that petitioner’s counsel were
actually appointed. The court went on to state that “[b]ecause the mechanism required by
Chapter 154 concerns the ‘appointment, compensation, and payment’ of competent counsel
. . ., we conclude Chapter 154 applies if a satisfactory mechanism was in place when . . .
counsel was appointed.”  265 F.3d at 691.  “Accordingly,” the court concluded, “the district
court erred in failing to reach the merits of the issue whether Missouri[‘s] [scheme] is a
satisfactory opt-in mechanism.”  265 F.3d at 691.  The court therefore reversed the district
court’s order, and remanded to allow the district court “to take up the merits of that question.” 
265 F.3d at 692.

26) Spears v. Stewart, 283 F.3d 992 (9th Cir. 2001) (amended opinion), cert. denied, 537 U.S.
977 (2002).  In this interlocutory appeal raising the question “whether Arizona, as of July 17,
1998, [footnote omitted] qualified to opt-in to Chapter 154 . . . of the [AEDPA],”  283 F.3d
at 1007, the court held that, on its face, Arizona’s system satisfied the opt-in requirements,
but went on to conclude that the state was not entitled to the benefits of Chapter 154 in this
case due to an extended delay in the appointment of counsel for petitioner.  

The court began its analysis by noting that the state “bears the burden of proving that
Arizona’s mechanism” satisfies each of the opt-in requirements.  283 F.3d at 1012.  As to
Arizona’s mechanism for providing counsel, the court noted that “[t]he parties do not dispute
that the Arizona mechanism provided for the entry of an appropriate court order as required
by 28 U.S.C. § 2261(c),” or that “the system met the criterion of § 2261 that it be embodied
in either statutes or supreme court rules.”  283 F.3d at 1012.  The court therefore confined its
analysis to “whether the other requirements of §2261 were met, namely, whether the system
provided (1) mandatory and binding competency standards for appointed counsel, (2)
reasonable compensation for appointed counsel, (3) payment of reasonable litigation
expenses, and (4) an offer of post-conviction counsel to all capital defendants.” 283 F.3d at
1012.

With regard to competency standards, the court rejected the contention that Arizona’s
scheme was inadequate “because they permitted the appointment of a lawyer with no
experience defending a capital case,” reasoning that “[n]othing in . . . §2261(b) or in logic
requires that a lawyer must have capital experience to be competent.”  283 F.3d at 1013.  The
court likewise found that Arizona’s system of compensation for fees and expenses satisfied
§2261, rejecting arguments that the system was rendered deficient by a presumptive 200 hour
cap, and by a requirement that litigation expenses be reasonable.

Turning to Arizona’s “offer of counsel” mechanism, the court began by observing
that, “[a]lthough the text of the statute does not specify how soon after affirmance of a
defendant’s conviction and sentence the state must extend its offer of post-conviction counsel,
the context of 28 U.S.C. §2261, as well as the legislative history of Chapter 154, make it clear
that Congress intended that a state extend the offer expeditiously.” 283 F.3d at 1016.  After
a review of these factors, the court found that, “to comply with Chapter 154, a state must offer
counsel to all indigent capital defendants shortly after the later of (1) the conclusion of the
defendant's direct appeal in state court or (2) the Supreme Court's disposition of the
defendant's petition for certiorari.”  283 F.3d at 1017.  Measuring Arizona’s system against
this standard, the court concluded that the state, “through statutes and supreme court rules,
had established a system that, on its face, entitled the state to opt in to the procedures of
Chapter 154.” 283 F.3d at 1018.  However, the court noted further that “[i]n order to receive
the benefits of Chapter 154 in a particular case, a state must achieve two things” – a system
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which meets the opt-in criteria, and actual compliance with that system “in essential
particulars” – and went on to conclude that, in this case, Arizona failed on the second
requirement.  283 F.3d at 1018.  Specifically, although the Supreme Court denied certiorari
in petitioner’s case on November 4, 1886, thereby triggering Arizona’s obligation to appoint
him counsel within fifteen days under its own rules, “post-conviction counsel was not
appointed . . . until July 17, 1998 – a period of about one year and eight months.”  283 F.3d
at 1019.  From this, the court concluded that, “[b]ecause timeliness is a requirement at the
heart of the post-conviction procedure, and the state failed utterly to meet the extant
requirement, we hold that Arizona is not entitled to enforce the procedures of Chapter 154 in
Petitioner’s case.” 283 F.3d at 1019.

27) Hall v. Luebbers, 341 F.3d 706, 712 (8th Cir. 2003), cert. denied sub nom. Hall v. Roper,
541 U.S. 996 (2004).  Rejecting Missouri’s claim that it had satisfied the opt-in requirements,
the Eighth Circuit observed that “[w]hether a state has adopted a post-conviction appointment
of counsel mechanism satisfying AEDPA’s opt-in requirements is a question of law, which
we review de novo.”  The court further noted that “Missouri bears the burden of establishing
[that Missouri Rule of Criminal Procedure] 29.16 complies with AEDPA’s opt-in
requirements.” After describing Missouri’s rules, the court concluded as follows:

Missouri’s post-conviction appointment mechanism for prisoners under a
capital sentence fails to satisfy AEDPA’s offer component, i.e., counsel must
be offered to all prisoners under a capital sentence. . . .According to its plain
text, Rule 29.16 only offers the appointment of counsel to indigent prisoners
under a capital sentence who file a petition for post-conviction relief, not all
prisoners under a capital sentence, as required by AEDPA. Section 2261(c)
demands an affirmative and automatic “offer” of counsel to all persons under
a capital sentence. Missouri’s procedure waits until a Rule 29.15 post-
conviction relief motion is filed and indigency is determined. Professional
legal advice may be critical in the early post-conviction relief decision-
making process and the preparation of a Rule 29.15 motion.

During oral argument, Missouri asserted the State satisfies AEDPA’s
opt-in requirements because, pursuant to Missouri Rule of Criminal
Procedure Rule 29.07 (Rule 29.07), the sentencing court informs each person
convicted of a capital sentence he is entitled to pursue post-conviction relief
under Rule 29.15, and the text of Rule 29.15, in subsection (e), informs the
prisoner of the right to appointed post-conviction counsel for indigents. Rule
29.07(b)(4) does require the sentencing court to inform the defendant of the
right to pursue post-conviction relief under Rule 29.15. But, Rule 29.15(e)
only offers counsel to defendants who file for post-conviction relief. Rule
29.07(b)(4) with Rule 29.15(e) still suffer from the same infirmity as does
Rule 29.16, i.e., no affirmative offer of counsel is made to all prisoners under
capital sentence.

28) Allen v. Lee, 366 F.3d 319, 349 n.8 (4th Cir. 2004) (en banc) (per curiam), cert. denied sub
nom. Polk v. Allen, 543 U.S.  919 (2004), and cert. denied sub nom. Allen v. Polk, 543 U.S.
906 (2004). In this North Carolina capital case in which a plurality of the en banc Fourth
Circuit granted relief on petitioner’s Mckoy v. North Carolina claim, Judge Gregory
responded to Judge Luttig’s complaints that resolution of this case had extended well beyond
the time prescribed by Fourth Circuit Judicial Council Order No. 113, which adopts the §2266
timelines for opt-in cases and requires their application regardless of a state’s opt-in status. 
After noting that North Carolina is not an opt-in state, Judge Gregory, referencing Truesdale
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v. Moore, 142 F.3d 749 (4th Cir 1998), observed as follows:
Not only is the provision discretionary rather than mandatory, but in
Truesdale we stated that if the “court needed to hold a case for a critical
decision of the Supreme Court or the Fourth Circuit” that would be one
reasonable explanation for noncompliance if the Circuit Executive were to
inquire. 142 F.3d at 758. Here, the Circuit Executive has not inquired into the
reasons for our noncompliance with this rule. If the Circuit Executive had
inquired, we would most certainly have explained that while we attempt to
resolve federal capital cases most expeditiously and in full compliance with
Order No. 113, we do not do so at the expense of fair administration of
justice, or at the expense of stifling good faith debate on the court --
including inhibiting any member of the court from writing to express his or
her views. Indeed, we could point to the fact that this case has resulted in a
most productive and spirited discussion among the judges of this court, as
evidenced by the nine separate opinions we release today, and the proper
administration of justice benefits from such a robust discourse even when
some delay results. Under Truesdale, this is another reasonable explanation
for our noncompliance had the Circuit Executive so inquired. In sum, it is
premature to conclude that the court has violated Order No. 113 before the
Circuit Executive has made the required inquiry and the appropriate authority
has determined that the court had no valid reason for noncompliance.

29) Kelley v. Secretary for the Department of Corrections, 377 F.3d 1317, 1339-41 (11th Cir.
2004), cert. denied sub nom. Kelley v. Crosby, 545 U.S. 1149 (2005).  In the course of a
lengthy opinion reversing the district court’s grant of relief on two claims in this pre-AEDPA
Florida capital case, the Eleventh Circuit criticized the parties, and particularly the district
court, for failing to explore the possibility that §2254(e)(2) governed petitioner’s request for
an evidentiary hearing by way of §2264(b) of Chapter 154.  The court observed that “[t]he
district court and the litigants uncritically agreed that the pre-AEDPA cause-and-prejudice test
applied,” and characterized the district court as “naive[]” and “hasty” for assuming that pre-
AEDPA law controlled the availability of an evidentiary hearing.  Ultimately, the court noted
that the “opt-in” question had not been briefed, and that “the record lends no insight sufficient
to permit us to decide whether chapter 154 extends to Florida such that AEDPA’s restrictions

on evidentiary hearings should have applied in this case.”        
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P. "OPT-IN" ISSUES 

DISTRICT COURT CASES:

1) Noland v. Dixon, No. 3:88CV217-MU (W.D.N.C. April 30, 1996).  North Carolina is not
an opt-in state because it does not meet the requirements of Chapter 154.

2) Schlup v. Bowersox, No. 4:92CV443 JCH (E.D.Mo. May 2, 1996).  Missouri is not an opt-in
state because it does not currently have a mechanism for appointment and payment of counsel
that complies with Chapter 154.

3) DeSantis v. Calderon, No. CIV S-93-1083 WBS JFM (E.D.Cal. July 3, 1996).  The court
reiterated that California is not an opt-in state and cited Ashmus (see infra).

4) Rahman v. Bell, 927 F.Supp. 262, 266 (M.D.Tenn. 1996).  Both parties agreed that § 107
of AEDPA did not apply because Tennessee had not met the preconditions necessary for
application of that section.

5) Austin v. Bell, 927 F.Supp. 1058, 1062 (M.D.Tenn. 1996).  Tennessee is not an "opt-in" state
entitled to the special death penalty procedures in Chapter 154 because the state imposes
insufficient standards for attorney competency in capital cases in state habeas. The court
noted:

It is crucial under the Act that only qualified attorneys be appointed to
represent habeas petitioners in capital cases because the Act does not permit
the ineffectiveness or incompetence of counsel during State or Federal post
conviction proceedings to be grounds for relief in a proceeding arising under
section 2254. It follows that Tennessee’s current standard, requiring “an
appointed attorney to be, at a minimum, 'a competent attorney licensed in this
state,’” does not fulfill the vision of the Act. (internal citation omitted).

6) Ashmus v. Calderon, 935 F.Supp. 1048 (N.D.Cal. 1996), aff’d, 123 F.3d 1199 (9th Cir.
1997), rev’d on other grounds, 523 U.S. 740 (1998).  The court determined that California
has a unitary system of review and concluded that the state was not an "opt-in" state under §
2265 because (1) California's scheme for appointment and payment of counsel precludes
payment for raising collateral issues, that is, issues outside the appellate record, in
contravention of the requirements of § 2265(a), 935 F.Supp. at 1070; (2) no rule of court or
statute exists in California to impose competency standards for appointed counsel, 935
F.Supp. at 1072; (3) the competency standards set forth by the state fail to mention original
proceedings and require no experience in state habeas litigation, 935 F.Supp. at 1074; and (4)
the state does not make a meaningful offer of counsel, as demonstrated by the fact that many
inmates are still without counsel and may wait four years to obtain counsel. 935 F.Supp. at
1074.

7) Zuern v. Tate, 938 F.Supp. 468 (S.D. Oh. Aug. 7, 1996).  The federal magistrate found that
Ohio was not an opt-in state.

8) Banks v. Horn, 939 F.Supp. 1165, 1168 (M.D.Pa. 1996), vacated on other grounds, 126
F.3d 206 (3rd Cir. 1997).  The court held that because Pennsylvania’s present unitary system
(enacted in January, 1996) was not in place at the time of Banks’ conviction and appeals,
Chapter 154 did not apply to his case.
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9) United States ex rel. Franklin v. Gilmore, No. 96-C-5038 (N.D.Ill. Sept. 24, 1996).  Illinois
Attorney General submitted a pleading pursuant to a court order conceding that “Illinois is not
currently in compliance with the opt-in provisions of section 107 of the Antiterrorism and
Effective Death Penalty Act of 1996.”

10) Wright v. Angelone, 944 F.Supp. 460,  468 (E.D.Va. 1996).  The court held that Virginia 
was not an opt-in jurisdiction, finding that

Congress intended for states to establish a clear mechanism that can be seen
and relied upon by indigent capital defendants, rather than a loose collection
of statutes and regulations which lack binding enforcement mechanisms and
which may be subject to differing interpretations.  It is no surprise that
Virginia does not comply with section 2261, since the Virginia General
Assembly has not met since Congress enacted section 2262 and the General
Assembly could not have anticipated the details of this long debated
amendment to habeas law.  However until Virginia develops a
comprehensive mechanism which meets the qualification outlined in section
2261, the habeas amendments in Chapter 154 of the AEDPA will not apply
to capital cases in Virginia. 

11) Satcher v. Netherland, 944 F.Supp. 1222 (E.D.Va. 1996), aff’d in part, rev’d in part on
other grounds, 126 F.3d 561 (4th Cir. 1997), cert. denied, 522 U.S. 1010 (1997).  The court
held that Virginia was not an “opt-in” state because it does not require compensation and
reimbursement of litigation expenses for post-conviction counsel.  944 F.Supp. at 1241 (“the
short answer is no”).  The court rejected Virginia’s “substantial compliance” argument--that
Virginia in fact paid counsel in capital habeas proceedings--because the statute requires a
“mechanism” and there is no “statute establishing a mechanism for the payment of those fees
and expenses.” Id.  The court did find that Virginia had standards of competency which had
been “set and administered since July 1, 1992 by the Public Defender Commission.”
However, the court found that Virginia did not have a mechanism which offered competent
post-conviction counsel to all prisoner sentenced to death.  While Virginia argued it had a
practice of offering counsel, the court concluded that “the plain language of the Act precluded
a finding that a state’s practices suffice to qualify as an ‘opt-in’ state under the Act.  Section
2261(b) requires that a State establish the mandatory mechanism ‘by statute, rule of its court
of last resort, or by another agency authorized by State law’-- not by practice .” 944 F.Supp.
at 1244.  The mechanism must “be put down in a concrete fashion where it can be seen an
relied upon, rather than be something which is subject to the vagaries of differing
interpretations of what is done ‘in practice.’” Id.  In conclusion, the court stated that “[s]trict
interpretation of the stringent opt-in requirements. . . is not mere formalism,” rather it “is
necessary meaningfully to effectuate the quid pro quo arrangement which lies at the core of
Chapter 154.”  944 F.Supp. at 1245.

12) Jackson v. Johnson, No. A 56-CA-716 SS (W.D.Tex. Oct. 29, 1996).  The court held that,
while Texas had “de jure established a statewide mechanism,” slip op. at 3, for appointment
and payment of counsel, it was not currently an opt-in state because the program was
underfunded and many inmates were still without counsel. Id. In footnote 2, the court made
clear that it was “not suggesting that §2261 requires a state capital defendant to have had the
benefit of appointed counsel at his state habeas proceeding in order to be subject to the
expedited procedures of Chapter 154.” Slip op. at 4, n.2. That is, once a state establishes its
mechanism for appointment and compensation of counsel it is entitled to the benefits of
Chapter 154 in all cases, regardless of whether or not a particular petitioner had received the
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benefit of the appointment mechanism.

13) Hamblin v. Anderson, 947 F.Supp. 1179, 1181 (N.D.Ohio 1996).  The court rejected Ohio’s
claim that it qualifies as an “opt-in” jurisdiction, finding that the state law right to counsel in
post conviction proceedings does not satisfy §2261 because “[t]he entitlement to counsel is
made contingent, by statute, upon the discretion of the public defender.” The court rejected
the state’s assertion that the discretion is never exercised, and held that this discretion,
“coupled with the state’s failure to appoint counsel by an entry of an order by a court . . .
prevents Ohio from ‘opting-in.’” 

14) Pyles v. Johnson, No. 396 CV 2838-D (N.D.Tex. Dec. 2, 1996).  In light of Mata, see infra,
the court entered an agreed order of dismissal without prejudice of plaintiffs’ class action
which sought declaratory and injunctive relief with regard to whether Texas was an opt-in
state. 

15) Hill v. Butterworth, 1997 WL 16132 (N.D.Fla. Jan. 16, 1997), remanded, 147 F.3d 1333
(11th Cir. 1998) (ordering dissolution of injunction and dismissal of complaint for want of
a justiciable case or controversy).  In this class action, the court permanently enjoined the
state of Florida “from invoking or asserting, in any state or federal proceedings, that the State
of Florida may avail itself of the procedures in Chapter 154 . . . until such time as Defendants
have demonstrated that they have satisfied all of the ‘opt-in’ provisions . . .” Id. at *12. The
court defined the class as : “All prisoners who have been sentenced to death by the State of
Florida and are currently awaiting execution pending resolution of their state and federal
challenges to their state convictions and sentences.” Id. at *9. The court based its decision on
Florida’s continued lack of competency standards for post conviction counsel, and Florida’s
failure to make a meaningful offer of counsel to eligible prisoners. The court specifically
declined to address whether the lack of caseload standards at CCR renders post-conviction
counsel incompetent and whether underfunding of CCR precludes it from providing the
acceptable level of representation. See id. at *12.

16) Death Row Prisoners of Pennsylvania v. Ridge, 948 F.Supp. 1258, 1267 (E.D.Pa. 1996).
The district court denied defendants’ motion to dismiss the class action filed by six
Pennsylvania death row inmates seeking a declaratory judgment that Pennsylvania had not
complied with the opt-in requirements of Chapter 154 and therefore could not seek application
of the 180 day statute of limitations for filing habeas petitions. The court found that the
Younger doctrine did not require abstention in this case and that the court did have authority
to issue a declaratory judgment on the issues presented and to appropriately enjoin the
defendants.

17) Strickler v. Netherland, CA No. 3:95cv924 (E.D.Va. Feb. 2, 1997).  The court denied the
state’s motion to reschedule an evidentiary hearing pursuant to Fourth Circuit Judicial Council
Order No. 113, which recommends, but does not require, that non-Chapter 154 cases be
finally adjudicated within 180 days. The court concluded by stating that, “since Virginia does
not qualify as an opt-in state for the case [a]t bar, and deeming it just and proper so to do, .
. . respondent’s motion is denied.”

18) Scott v. Anderson, 958 F.Supp. 330, 332 (N.D.Ohio 1997).  The court held that Chapter 154
did not apply in this pre-Act case because, “given the discretion provided to public defenders
[to refuse to pursue claims that do not have arguable merit], an indigent defendant who
requests state appointed counsel is not certain to receive such assistance at the post-conviction
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stage.” The court acknowledged that, in practice, capital litigants are not refused
representation by the Ohio Public Defender, but “emphasize[d] that it is the explicit and
detailed language chosen by Congress in Chapter 154 that mandates this result.”

19) King v. Netherland, 1997 WL 461906 at *7 (W.D.Va. Aug. 4, 1997), aff’d, 141 F.3d 1158
(4th Cir. 1998), cert. denied, 524 U.S. 965 (1998).  The court declined to apply the Chapter
154 provisions in this capital case because “Virginia does not satisfy the ‘opt-in’ requirements
. . .”

20) Mosley v. French, 961 F.Supp. 889, 893 n.3 (M.D.N.C. 1997). The court noted the existence
of the Fourth Circuit Judicial Council policy encompassing all capital cases which “declares
that all cases should be decided in the proscribed [sic] time period as if the State had adopted
and implemented mechanisms with respect to attorney qualifications and appointments
mandated by Congress for expedited proceedings.”

21) Ward v. French, 989 F.Supp. 752, 757 (E.D.N.C. 1997), aff’d, 165 F.3d 22 (4th Cir. 1998),
cert. denied, 526 U.S. 1124 (1999). The court stated, without discussion, that “North Carolina
does not qualify for application of chapter 154's new standards under either opt-in provision.”

22) Weeks v. Angelone, 4 F.Supp.2d 497, 506-07 (E.D.Va. 1998), appeal dismissed, 176 F.3d
249 (4th Cir. 1999), aff’d, 528 U.S. 225 (2000). The court first held that, while “Virginia
clearly is in compliance with the third [offer of counsel] and fourth [entry of court order
appointing counsel or explaining why counsel was not appointed] ‘opt-in’ requirements,” the
state “has failed to meet the first ‘opt-in’ requirement.” Specifically, Virginia has not
established “a comprehensive mechanism for the appointment, compensation, and payment
of reasonable litigation expenses for counsel.” Thus, Virginia remains ineligible for the
benefits of Chapter 154.

23) Royal v. Netherland, 4 F.Supp.2d 540, 550 (E.D.Va. 1998), aff’d, 188 F.3d 239 (4th Cir.
1999), cert. denied, 528 U.S. 1000 (1999). Citing the opinion in Satcher v. Netherland, 944
F.Supp. 1222 (E.D.Va. 1986), the court held Chapter 154 of the AEDPA inapplicable to
petitioner’s case. 

24) Fugate v. Turpin, 8 F.Supp.2d 1383, 1386 n.1 (M.D.Ga. 1998). The court found that
Georgia has not satisfied the opt-in requirements, and therefore is not entitled to the benefits
of Chapter 154.

25) Colvin-El v. Nuth, 1998 WL 386403 (D.Md. July 6, 1998), aff’d in part, rev’d in part, 1999
WL 436776 (4th Cir. June 17, 1999) (unpublished), cert. denied, 529 U.S. 1088 (2000). 
In this Maryland capital case, the court considered whether Maryland has met the
requirements for opting in to Chapter 154. The court noted in footnote 3 that this
determination must be made as of the date petitioner’s post-conviction relief application was
finally denied by the Maryland Court of Appeals. Looking to the opt-in criteria set forth at 28
U.S.C. §2261(b), the court first found that “Maryland does not pay reasonable attorneys fees.”
Id. at *4. While the court accepted that “Maryland need not pay market rates to comply with
Chapter 154, it must pay compensation at least sufficient to ensure an adequate supply of
competent counsel.” Id. at *4. The court went to explain:

The evidence in this case demonstrated that the State paid nowhere near
market rates. The evidence established that those attorneys who the State was
able to enlist were motivated almost exclusively by their sense of public
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service and civic duty. While the desire of some attorneys to do good can
undoubtedly be a factor in the determination of whether the level of
compensation has reached a "reasonable" level, it cannot be the sole factor.
As the evidence in Booth demonstrated, the overhead of running a law office
in Maryland, exclusive of attorney compensation, is in excess of $50 per
hour. To the extent that the capital post-conviction attorneys are compensated
at a rate substantially below the break-even point of doing business [in
Maryland, $30 per hour out of court, $35 per hour in court], it cannot be said
that the compensation standards established by Maryland can ensure the
appointment of competent counsel. In the view of the Court, the requirements
established by Chapter 154 were designed to remedy "the inadequacy of
using volunteer lawyers." See L. Powell, Remarks at the Eleventh Circuit
Judicial Conference 8-9 (May 12, 1986). An offer of compensation
insufficient to meet expenses is little more adequate. While the Court
believes that Maryland has thus far done an admirable job in securing post-
conviction counsel, Chapter 154 requires affirmative steps to assure that
adequate counsel is provided. This Court joins Chief Judge Motz in
concluding that the attorney compensation standards employed by the State
fall short of this requirement.

Id. at *4.
Turning to the requirement of standards for attorney competency, the court explained

that “the inquiry should not be limited to whether capital defendants are ultimately
represented by competent counsel. This is undoubtedly required, but Chapter 154 seems to
require something more -- that there be a system in place to assure that defendants as of right
are provided with adequate representation.” Id. at *5. The court therefore rejected the state’s
“reliance upon the ‘good faith’ of the [Office of the Public Defender, which appoints counsel]
and the ‘reality’ of the performance of the attorneys appointed,” concluding that “Chapter 154
commands a more formal system to assure attorney competence.” Id. at *5. As to the level of
qualifications a post-conviction attorney should possess, the court opined that, “[g]iven the
extraordinarily complex body of law and procedure unique to post-conviction review, an
attorney must, at a minimum, have some experience in that area before he or she may be
deemed ‘competent.’” Id. at *6. Furthermore, “[b]ecause Chapter 154 bars any claim of
ineffective assistance of counsel on post-conviction review, (. . .) the effectiveness of counsel
must be assured by the appointment of competent counsel.” 

In Maryland, the attorney competency statute, which applies only to panel attorneys
(who handle the vast majority of capital post-conviction cases), and not employees of the
Office of the Public Defender, who are only required to be members of the Bar, “requires only
that an attorney ‘participate’ in at least ten serious criminal matters,” which the court pointed
out would allow an attorney “who had negotiated ten plea agreements in robbery cases [to]
be deemed ‘competent’ to represent a capital defendant.” Id. at *6. From this the court
concluded that, “[i]nasmuch as Maryland does not require its appointed post-conviction
attorneys to be even minimally competent in post-conviction practice, the standards
promulgated do not satisfy the requirement of Chapter 154.” Id. at *6.

Finally, the court found that Maryland does not satisfy Chapter 154's requirement of
a court order appointing counsel both because it “does not provide a court-appointative system
for retention of post-conviction counsel,” and because it does not appoint counsel “without
unreasonable delay.” Id. at *7. As to the latter reason, the court observed that the average time
between affirmance on direct appeal and appointment of post-conviction counsel in Maryland
is 10.59 months. Considering this in conjunction with Chapter 154's tight time limits, the court
stated: 
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The statute requires the six- month time limit to begin in every case after
final affirmance on direct appeal and is not tolled until the filing of a petition
for certiorari with the U.S. Supreme Court or a petition for state post-
conviction relief. . . . Inasmuch as Maryland does not permit a defendant who
needs counsel to go before a court and receive counsel, the Maryland system
does not entitle it to the accelerated procedures of Chapter 154.

Id. at *8.
The court concluded by stating that, “[i]nasmuch as Chapter 154 represents a bargain

between Congress and the states to provide for expedited federal habeas review where the
states provide certain safeguards to ensure accelerated state collateral review, the Court finds
that Maryland has not lived up to its end of the deal.” Id. at *8. The state’s motion to dismiss
the petition as untimely for failure to file within Chapter 154's six-month limitation period
was therefore denied.

26) Oken v. Nuth, 30 F.Supp.2d 877 (D.Md. 1998).  The court held that “Maryland is not an
Opt-in State so as to qualify for the shortened periods of review set out in the AEDPA.”
Noting its “virtually total agreement with” the analysis of the opt-in question in Booth v.
Maryland, 940 F.Supp. 849 (D.Md. 1996), the court highlighted three main reasons for
concluding that Maryland has not achieved opt-in status: 
1) Maryland does not have codified "competency standards" for the appointment of

post-conviction counsel as required by 28 U.S.C. § 2261(b).
2) The compensation rates for these attorneys do not satisfy the statute.
3) Although commercial photocopying expenses are fully reimbursable under the State's

plan and computerized legal research is reimbursable with the proviso that the
payment for computerized legal research expenses and attorney's fees can not exceed
$12,500.00, the reimbursable sums are not sufficient to raise the attorney
compensation to an otherwise reasonable level within the meaning of the statute.

27) Ashmus v. Calderon, 31 F.Supp.2d 1175 (N.D.Cal. 1998), aff’d sub nom. Ashmus v.
Woodford, 202 F.3d 1160 (9th Cir. 2000), cert. denied, 531 U.S. 916 (2000). In a lengthy
and detailed order, the district court held that, at least with regard to petitioner, California
does not qualify for the benefits of Chapter 154. Before detailing the numerous deficiencies
in California’s system, the court outlined Chapter 154's “quid pro quo” and stated that,
“[u]nless a state affirmatively establishes that each condition described in Chapter 154 has
been met, it may not claim the chapter’s benefits. . . . This is the price of stronger finality rules
and greater deference to state habeas proceedings.” 31 F.Supp.2d at 1180. The court also
determined that “in order to apply Chapter 154's expedited review provisions retroactively [to
petitioner], California must show that qualifying procedures were in place when the capital
defendant would have been entitled to the benefits prescribed by these procedures. . . . In a
unitary review state such as California, the qualifying procedures should be present from the
date appellate counsel is appointed.” 31 F.Supp.2d at 1182. The court further identified two
“consequences” that flow from the quid pro quo relationship: “First, as the party seeking to
obtain the benefit of Chapter 154's expedited review provisions, the burden is properly placed
on the state to demonstrate that all of the qualifying procedures have been established. . . .
Second . . . the language of the qualifying procedures and the quid pro quo structure of
Chapter 154 demand strict rather than substantial compliance with all preconditions.”  31
F.Supp.2d at 1183.

As to the state’s claim that it satisfies the opt-in criteria, the court concluded that
“California did not become a unitary review state until more than two years after the date
Ashmus’ appellate counsel was appointed,” and that California had not established an
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acceptable mechanism for the offer, appointment, compensation and payment of competent
counsel. Specifically, although counsel is offered to all death sentenced inmates in California,
“in many cases it takes years to actually appoint counsel after an offer is accepted.” 31
F.Supp.2d at 1186. The court also identified the fact that “California’s offer and appointment
mechanism” is made up of “nonbinding procedures” as an “equally fatal defect” in light of
Chapter 154's requirement of a “mandatory mechanism.” 31 F.Supp.2d at 1187. Further, the
court found California’s provisions for compensation and payment of reasonable litigation
expenses unable to satisfy the opt-in requirements because, “[a]t the outset of representation
. . . appellate counsel [under California’s system] has no duty, authority or funding to find out
whether habeas claims exist, and unless a factual predicate for such claims is discovered in
the course of preparing claims for direct appeal, there remains no duty, authority or funding
to investigate.” 31 F.Supp.2d at 1188. The court highlighted the deficiency in California’s
funding scheme by comparing it with the federal scheme under §848(q) which, although not
the standard a state must meet to opt in, nevertheless “reflects what Congress likely had in
mind, i.e., funding for all reasonable expenses.” 31 F.Supp.2d at 1189. Finally, the court
concluded that California’s competency standards are unsatisfactory because they do not meet
§2265(a)’s requirement that competency standards be established by rule of court or statute,
and “compliance in practice is not sufficient . . .” 31 F.Supp.2d at 1192.

28) Peterkin v. Horn, 176 F.Supp.2d 342, 356 n.8 (E.D.Pa. 2001). The court observed that
“Pennsylvania is not an ‘opt-in’ state for purposes of AEDPA and thus AEDPA’s amendments
to Chapter 154 of Title 28 do not apply to habeas petitions in capital cases from
Pennsylvania.” 

29) Orbe v. True, 201 F.Supp.2d 671, 680 n.27 (E.D.Va. 2002).  The court observed that Chapter
154 “is inapplicable here, given that Virginia is not an ‘opt-in’ state, pursuant to §2261.”

30) Brown v. Puckett, 2003 WL 21018627 at *3 (N.D.Miss. Mar. 12, 2003).  In this capital case,
the district court granted petitioner’s motion to strike the state’s answer on the ground that the
answer was predicated on the state availing itself of the benefits of the “Opt-in Structure”
under AEDPA, and that the state does not so qualify.  The court pointed to four deficiencies
that precluded Mississippi’s eligibility for opt-in status: (1) there is no “time requirement for
the appointment of counsel” required in light of the abbreviated opt-in limitations period; (2)
there was insufficient “evidence that the state of Mississippi has established a mechanism for
the reasonable compensation of the state’s capital attorneys, as required by 28 U.S.C.
§2261(b),” (3) state has failed to establish “a system per se that timely offers counsel to all
capital prisoners seeking post-conviction relief, with actual appointment of counsel occurring
upon a determination that the capital prisoner is indigent and has accepted the offer,” and (4),
in this case, “there have been serious issues raised about the competency of the first attorney
appointed to represent counsel in his post-conviction actions, which on the surface appear to
be troubling.”

31) Grayson v. Epps, 338 F.Supp.2d 699, 703 (S.D.Miss. 2004).  The district court held that
Mississippi cannot take advantage of the benefits afforded to “opt-in” states because no
evidence had been presented to establish that Mississippi “actually complied with”: (1)
Jackson v. State, 732 So.2d 187 (Miss.1999), which held that all death row post-conviction
petitioners have the right to appointed counsel, attorney compensation, and reasonable
litigation expenses; (2) the provisions of the Mississippi Capital Post-Conviction Counsel Act,
which created a statewide office of capital post-conviction counsel and governed
compensation for counsel; and (3) the provisions of Rule 22 of the Mississippi Rules of
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Appellate Procedure, which established the standards and qualifications for attorneys in
capital post-conviction cases.

32) Bell v. Haley, 437 F.Supp.2d 1278 (M.D.Ala. 2005).  The state conceded that Alabama had
not satisfied the opt-in criteria of 28 U.S.C §§2261(b) and (c).        
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Q. MISCELLANEOUS ISSUES

COURT OF APPEALS CASES:

1) Lawson v. Dixon, 3 F.3d 743, 751-53 (4th Cir.), cert. denied, 510 U.S. 1171 (1994).  District
court's refusal to hold hearing ex parte in connection with petitioner's request for funds did
not require reversal because the district court was concerned with determining whether the
claims were totally exhausted in light of the state’s waiver of exhaustion as to claims actually
in the petition.

2) Foster v. Lockhart, 9 F.3d 722, 727 (8th Cir. 1993).  Federal court has power to preclude the
state from retrying a successful petitioner when the court deems that remedy appropriate.

3) Gillette v. Tansy, 17 F.3d 308, 313 (10th Cir. 1994).  District court abused its discretion in
refusing to permit petitioner to amend pleading to include an insufficiency of the evidence
claim where there was no evidence that allowing the amendment would substantially delay
consideration of the petition and there was no evidence of bad faith. 

4) Spencer v. Murray, 18 F.3d 237, 239, n.2 (4th Cir. 1994). When no application for a
certificate of probable cause to appeal is filed in the court of appeals after the district court
denies the certificate, the appellate court will treat the notice of appeal as a request for a
certificate of probable cause.

5) Jones v. Jerrison, 20 F.3d 849, 853 (8th Cir. 1994).  Habeas petition does not have to
include legal theories or citations to legal authority, but merely must specify grounds for relief
and set forth in summary fashion the facts supporting each ground for relief; additionally,
district court must analyze all alleged facts to determine if ground for relief states a federal
claim.

6) Walters v. Scott, 21 F.3d 683, 687-89 (5th Cir. 1994). Nine year delay in filing federal
habeas petition did not justify dismissing petition.  Habeas rule 9(a)--which codifies laches--
requires state to make a particularized showing of prejudice. The court found no unreasonable
delay since state had not made a particularized showing of prejudice arising from the passage
of time and because there was no indication petitioner sat on "known rights" for over nine
years. 

7) Kelly v. Withrow, 25 F.3d 363, 366 (6th Cir.), cert. denied, 513 U.S. 1061 (1994).  Failure
to file specific detailed objections to the magistrate judge's report and recommendation is not
jurisdictional and the failure to do so can be excused in the interest of justice.

8) McBride v. Sharpe, 25 F.3d 962, 970 (11th Cir.) (en banc), cert. denied, 513 U.S. 990
(1994). 10 day notice provision before granting summary judgment required by F.R.Civ.P.
56(c) does not apply in habeas corpus cases. 

9) Farmer v. Circuit Court, 31 F.3d 219, 222-224 (4th Cir. 1994).  Petitioner, who was not
incarcerated in Maryland, could waive her right to be present at state post-conviction relief
hearing in order to exhaust her state remedies.

10) Brock v. Weston, 31 F.3d 887, 890 (9th Cir. 1994).  Federal habeas petitioner may challenge
validity of conviction even though sentence has expired if that conviction was used to enhance
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conviction and sentence for which he is currently incarcerated.

11) Jacobs v. Scott, 31 F.3d 1319, 1323 (5th Cir. 1994), cert. denied, 513 U.S. 1067 (1995).
Federal court may properly consider nature of the penalty in capital case in deciding whether
to grant certificate of probable cause to appeal. 

12) Armstrong v. Young, 34 F.3d 421, 425-426 (7th Cir. 1994), cert. denied, 514 U.S. 1021
(1995).  Petitioner did not waive his ability to rely on witness depositions in federal habeas
proceedings even though he did not rely on the depositions in the state appellate court because
depositions were part of the state court record and were relied upon in the state trial court.

13) Murray v. Delo, 34 F.3d 1367, 1373 (8th Cir. 1994), cert. denied, 515 U.S. 1136 (1995).
District court should have permitted petitioner to amend petition on remand.  Even though
district court had entered a final order, basis of remand was to dismiss appointed counsel
because petitioner had no confidence in him and because counsel was not communicating
with petitioner.  Thus, new counsel should have been allowed to amend petition.  Court relied
on 21 U.S.C. § 848 for much of its analysis to suggest that Congress intended for an inmate
to have a meaningful relationship with counsel.

14) McIntyre v. Caspari, 35 F.3d 338, 342 (8th Cir. 1994), cert. denied, 514 U.S. 1077 (1995).
While federal court is required to accept state court’s interpretation of state law, federal court
is not obligated to accept the constitutional effect of that construction. 

15) Steffen v. Tate, 39 F.3d 622 (6th Cir. 1994).  Petitioner was not entitled to a stay of
execution pursuant to recent Supreme Court decision in McFarland v. Scott, 512 U.S. 849
(1993), where no federal habeas petition was pending and petitioner had been represented by
counsel in state collateral proceedings.

16) Herbst v. Scott, 42 F.3d 902, 905 (5th Cir.), cert. denied, 515 U.S. 1148 (1995). Habeas
petitioner may attack a prior conviction used to enhance his punishment.

17) Hudson v. Gammon, 46 F.3d 785 (8th Cir. 1995), appeal after remand, 76 F.3d 382 (8th
Cir. 1996), cert. denied, 518 U.S. 1025 (1996). District court committed reversible error in
failing to conduct de novo review of portions of magistrate’s report and recommendation on
basis that petitioner's objections were not specific;  pro se petitioner sufficiently directed court
to particular defects in the report.

18) Carpenter v. Young, 50 F.3d 869, 870 (10th Cir. 1995). the state’s delay in adjudicating
petitioner’s direct appeal would excuse petitioner’s failure to exhaust available state remedies. 

19) Phillis v. Vasquez, 56 F.3d 1030 (9th Cir.), cert. denied sub nom. Calderon v. Phillips,  516
U.S. 1032 (1995).  Fifteen year delay in state court adjudication of petitioner’s conviction and
death sentence rendered state processes ineffective excusing petitioner from exhaustion
requirement.

20) Riley v. Taylor, 62 F.3d 86, 89-90 (3rd Cir. 1995).  District court abused its discretion in
refusing to allow petitioner to amend the petition.

21) Hunter v. Delo, 62 F.3d 271, 276 (8th Cir. 1995).  District court should not have dismissed
petition with prejudice as a result of petitioner's motion to discharge appointed counsel;
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petitioner should be afforded another opportunity to have the merits of the petition addressed.

22) Rossetti v. Curran, 80 F.3d 1, 6 (1st Cir. 1996).  State’s failure to appeal district court’s
ruling concerning state court’s error in admitting evidence of petitioner's participation in
crime for which he had been acquitted during subsequent conspiracy prosecution resulted in
waiver of the issue on appeal.

23) Williams v. Clarke, 82 F.3d 270, 272 (8th Cir. 1996).  Voluntary dismissal of second federal
habeas petition, after state court granted an evidentiary hearing but before state filed answer
to federal petition, was without prejudice; action was therefore rendered a nullity, and court
of appeals was without jurisdiction to consider the matter.

24) Young v. Vaughn, 83 F.3d 72, 76 (3rd Cir. 1996), cert. denied sub nom. Abraham v. Young, 
519 U.S. 944 (1996).  Federal court had jurisdiction to consider petitioner's collateral attack
on an expired conviction where petitioner was serving another sentence that was a collateral
result of the prior conviction.

25) Lucky v. Calderon, 86 F.3d 923, 925 (9th Cir. 1996).  Habeas petition can be signed and
verified by petitioner’s attorney, and there is a rebuttable presumption that petitioner has been
informed of, and consented to, the claims raised; if presumption is rebutted, petitioner then
has burden of showing that attorney was actually authorized to sign and verify the petition.

26) Bryan v. Duckworth, 88 F.3d 431, 432-34 (7th Cir. 1996).  Petition filed while prisoner is
in custody which challenges the conviction resulting in his being in custody does not become
moot upon petitioner's release “unless there is no possibility that the conviction will have
‘collateral consequences,’” such as enhanced sentence for a future crime. The court also found
that the district judge acted improperly in failing to advise pro se petitioner of consequences
of failure to submit an affidavit in response to opponent's motion for summary judgment.

27) Booker v. Singletary, 90 F.3d 440, 442 (11th Cir. 1996).  State moved to vacate district
court’s order granting the writ on a Hitchcock violation on the basis of U.S. Supreme Court’s
recent decision in Brecht changing the standard for harmless error review in federal habeas;
court of appeals held that change in the law did not amount to extraordinary circumstances
needed to vacate the judgment, and that, even under the new Brecht standard, petitioner was
still entitled to relief.

28) Coulter v. Gramley, 93 F.3d 394, 396 (7th Cir. 1996).  Courts should construe pro se filings
liberally; pro se petition challenging state conviction on ground that it “was obtained by the
purposeful discrimination against African-Americans during jury selection” was adequate to
raise a substantive Batson challenge, which had been exhausted, even though petitioner’s
statement of facts in support of his claim addressed only the quality of the Batson hearing
conducted by the state court -- an issue that may have been defaulted.

29) Walters v. Berge, 1996 WL 616226 at *1 (7th Cir. Oct. 17, 1996) (unpublished).
Petitioner’s claim that post conviction counsel was ineffective for filing prematurely was
dismissed as “untenable under § 2254(i)” of the Act, which precludes such a claim as a
ground for relief in federal habeas.

30) Farmer v. McDaniel, 98 F.3d 1548, 1553 (9th Cir. 1996), cert. denied, 520 U.S. 1188
(1997).  The court held that an order dismissing a federal habeas petition for failure to exhaust
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state remedies was a final order for purposes of allowing the state to appeal the district court’s
refusal to engage in abuse of the writ analysis.

31) Weeks v. Jones, 100 F.3d 124, 126-128 (11th Cir. 1996).  The district court erred in sua
sponte ruling that petitioner’s habeas petition was frivolous and setting aside counsels’
appointment after petitioner’s execution. Ultimate merits of petitioner’s claims are
inconsequential to right to appointed counsel under §848(q), and district court’s modification
of prior order under Rule 60(a) after counsel sought payment for their representation of
petitioner was also error. Court of appeals ordered appointment reinstated and appropriate
compensation paid.

32) Felker v. Turpin, 101 F.3d 95, 96 (11th Cir. 1996), cert. denied, 519 U.S. 988 (1996).  The
court denied the §1983 claims of plaintiffs Felker and Larry Lonchar alleging that execution
by electrocution violates the Eighth Amendment’s prohibition against cruel and unusual
punishment. Relying on the Supreme Court’s decision in Gomez v. United States District
Court and Lonchar, the court treated the §1983 claims as “the functional equivalent of a
second habeas petition,” and noted that, under §2244(b)(1), Lonchar could not present his
claim in a second habeas petition “because he presented the exact same claim in his previous
federal habeas petition.” 

33) Reid v. State, 101 F.3d 628, 630-31 (10th Cir. 1996), cert. denied, 520 U.S. 1217 (1997).
The court granted petitioner’s motions to supplement the record and to include additional case
authority, stating that, “[a]s a court of review, we may examine additional documents culled
from the district court file and consider new legal authority, but we may not enlarge the
evidentiary record to include material unavailable to the district court, much less compel
discovery of such material from an opposing party.”

34) Felker v. Turpin, 101 F.3d 657, 660-61 (11th Cir. 1996), cert. denied, 519 U.S. 989 (1996).
Following the denial of his Rule 60(b) motion by the district court, petitioner sought a COA
from the court of appeals. The Eleventh Circuit held that his 60(b) motion, 

was due to be treated as a second or successive habeas corpus application,
and because he failed to move in this Court for an order authorizing the
district court to consider that application, as he was required to do by
§2244(b)(3)(A), the district court’s denial of his motion was entirely proper,
and he has failed to make a substantial showing of the denial of a
constitutional right, as required by 28 U.S.C. §2253(c)(2) . . . before a
certificate of appealability may be issued. 

35) Martinez v. Johnson, 104 F.3d 769, 772 (5th Cir. 1997), cert. denied, 522 U.S. 875 (1997).
The court affirmed the district court’s dismissal of petitioner’s habeas petition without
prejudice for failure to prosecute under F.R.C.P. 41(b). The court was skeptical as to the
district court’s faith in this move as a tool for efficient docket management, but nevertheless
found that the dismissal was not inconsistent with the habeas rules. 

36) McDowell v. Calderon, 107 F.3d 1351,  1368 (9th Cir. 1997), vacated in part, 130 F.3d 833
(9th Cir. 1997)(en banc), cert. denied, 523 U.S. 1103 (1998).  The court recognized that,
“[a]lthough no single error may warrant habeas corpus relief, the cumulative effect of errors
may deprive a petitioner of the due process right to a fair trial,” but concluded that petitioner
had not shown such a deprivation in this case.
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37) Summers v. Champion, 1997 WL 121214 at *1 (10th Cir. March 18, 1997) (unpublished),
cert. denied, 522 U.S. 935 (1997). Petitioner’s request to proceed in forma pauperis was
denied because he “failed to establish his inability to pay the filing fee” where his prison trust
account “had an average monthly balance of $332.56 for the six months preceding the filing
of his notice of appeal.”

38) Yang v. I.N.S., 109 F.3d 1185, 1192 (7th Cir. 1997), cert. denied sub nom. Katsoulis v.
I.N.S., 522 U.S. 1027 (1997).  The court held that under §106(a)(10) federal courts have
authority to review whether an alien has been properly found to be “deportable.” The court
stated:

The statute says that review is unavailable at the behest of "an alien who is
deportable by reason of having committed a criminal offense covered in"
enumerated sections. . . .  When judicial review depends on a particular fact
or legal conclusion, then a court may determine whether that condition exists.
. . . Whether Yang is an alien deportable by reason of certain crimes is open
to review, although the answer "yes" brings proceedings to an end.  We think
it highly unlikely that Congress meant to enable the Attorney General to
expel an alien with a clean record just by stating that the person is a criminal
. . . 

39) In re Heidnik, 112 F.3d 105, 111-12 (3rd Cir. 1997) (per curiam).  In light of finding by
district court that petitioner was delusional paranoid schizophrenic, state expert’s testimony
that petitioner was competent to waive further proceedings was insufficient as a matter of law
where there was no evidence and no finding that petitioner could make a rational, as opposed
to factual, decision on waiver. The court ordered the stay of execution continued and granted
next friend status to petitioner’s daughter.

40) Love v. Morton, 112 F.3d 131, 133 (3rd Cir. 1997).  When the district court holds an
evidentiary hearing in a habeas proceeding, the court of appeals reviews findings of fact for
clear error and exercises plenary review over legal conclusions.

41) Moleterno v. Nelson, 114 F.3d 629, 630 (7th Cir. 1997).  Judge Wood noted that, “in the
twelve month period ending September 30, 1995, a total of 1,062 [federal habeas] petitions
were filed in federal courts in the Seventh Circuit. . . . Of that number, the district courts
disposed of 986 petitions, granting only 14. A grant rate of about 1.5% hardly indicates a
federal judiciary that routinely second-guesses the results reached in state courts.”

42) Jones v. Wood, 114 F.3d 1002 (9th Cir. 1997).  The Ninth Circuit reversed the district
court’s grant of summary judgment for the state and remanded with instructions to “conduct
an independent review of the state court record, including the trial transcript,” allow petitioner
to “engage in his requested discovery and present his ineffective assistance claim at an
evidentiary hearing.” 114 F.3d at 1013. The district court had denied relief in a one page order
adopting the magistrate’s recommendation that summary judgment be granted on all claims,
including one as to which the state had not even moved for summary judgment. The Ninth
Circuit concluded that “[b]ecause it appears that the magistrate judge neither held a hearing
nor independently reviewed the state court record, we must reverse the district court's denial
of the writ and remand to permit the district court to engage in the required independent
review . . ..” 114 F.3d at 1008.

43) Christy v. Horn, 115 F.3d 201, 207 (3rd Cir. 1997).  Reviewing a district court order holding
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petitioner’s habeas petition in abeyance and maintaining the stay of execution while petitioner
exhausted his state remedies in connection with a Cooper v. Oklahoma claim, the Third
Circuit held follows:

To excuse exhaustion and grant a stay and abeyance motion, the proper
inquiry must be whether an execution is "imminent."  In deciding whether to
grant a "stay and abeyance" motion or whether to review a mixed petition,
district courts must focus not on the risk but on the actuality that state courts
will refuse to stay an execution while federal claims are pending.  If a state
court has refused to grant a stay pending its adjudication of a prisoner's
federal constitutional claims, such action by the district court would be
appropriate.

In this case, the court found, based in part on a letter from the governor’s deputy general
counsel indicating that an execution would not occur while litigation was pending, that
petitioner had not made the necessary showing to justify holding his petition in abeyance.

44) Binford v. Rhode, 116 F.3d 396, 397 (9th Cir. 1997).  Due to the absence of controlling state
precedent on whether a mandatory rule of state law exists to bar petitioner from raising and
exhausting certain claims in state court, the court of appeals certified the question to the
Arizona Supreme Court); see also Moreno v. Gonzalez, 116 F.3d 409 411 (9th Cir. 1997)
(employing certification procedure on similar issue.

45) Falcone v. Stewart, 120 F.3d 1082, 1084 (9th Cir. 1997) (per curiam), cert. granted,
judgment vacated, case remanded for reconsideration on other grounds, 524 U.S. 947
(1998).  The law of the case doctrine precluded the court from reconsidering its holding in a
prior appeal of the same habeas case that petitioner exhausted his state court remedies.

46) Stein v. Wood, 127 F.3d 1187, 1190 (9th Cir. 1997).  Notwithstanding filing of notice of
appeal, the district court retains jurisdiction pursuant to Rule 23 to determine whether
conditions placed upon petitioner’s custody have been met. Thus, the court reversed the
district court’s dismissal of petitioner’s motion for immediate release, which was filed after
the 90 day period afforded the state in which to reinstate petitioner’s right to direct appeal had
expired. 

47) Burris v. Parke, 130 F.3d 782, 784 (7th Cir. 1997), cert. denied, 522 U.S. 990 (1997)
Expressing its agreement with the Eighth Circuit in Ruiz v. Norris, 104 F.3d 163 (8th Cir.
1997), and the Ninth Circuit in Nevius v. Sumner, 105 F.3d 453 (9th Cir. 1996), the court held
that “a motion filed in the court of appeals after the time for rehearing has expired (or
rehearing has been sought and denied) [in this case, a motion to recall the mandate], may be
granted only if it meets the substantive criteria of [§]2244(b)(2).”  

48) Demarest v. Price, 130 F.3d 922, 940 (10th Cir. 1997).  The court vacated and remanded the
district court’s decision granting habeas relief for a determination of whether petitioner had
available state court remedies or, if not, whether he had established cause and prejudice or
miscarriage of justice to overcome procedural default. The court made clear, however, that
“although the state has challenged the district court’s conclusion that  [petitioner] has
exhausted his state court remedies, it has not challenged the district court’s conclusion on the
merits that (. . .) [petitioner] received ineffective assistance of counsel . . . Accordingly, in the
event the district court concludes that [petitioner can overcome his procedural default], the
district court’s decision on the merits . . . will be the law of the case and his habeas petition
should be granted.
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49) Jones v. Johnson, 134 F.3d 309, 311 (5th Cir. 1998).  The court held that the decision of the
magistrate to grant a CPC was inadequate to confer jurisdiction on the court of appeals
because the district judge effectively ceded the decision to the magistrate without adequate
provision for review as required by the Fifth Circuit’s decision in United States v. Dees, 125
F.3d 261 (5th Cir. 1997), which addressed Article III problems arising from allowing
magistrate judges to have final decisionmaking authority over “a substantial issue in a case
. . .”

50) Williams v. Borg, 139 F.3d 737, 739 (9th Cir. 1998), cert. denied, 525 U.S. 937 (1998).
Petitioner’s notice of appeal, which may otherwise have been arguably untimely, was deemed
timely filed where the district court clerk failed to enter judgment “on a separate document”
as required by FRCP 58; because the respondent did not object to appellate jurisdiction on the
ground that a final judgment had not yet been properly entered in the lower court, it waived
the “separate judgment rule,” which is not jurisdictional.

51) Lara v. Johnson, 141 F.3d 239, 241 n.2 (5th Cir. 1998), reh’g granted, opinion modified
on other grounds, 149 F.3d 1226 (5th Cir. 1998).  The court deems the pro se petitioner’s
objections to the magistrate’s report and recommendation “‘filed and served at the moment
they are forwarded to prison officials for delivery to the district court.’” (internal citations
omitted).

52) Williams v. Cain, 143 F.3d 949, 950 (5th Cir. 1998) (per curiam), cert. denied, 524 U.S. 934
(1998).  The Fifth Circuit vacated a stay of execution pending filing and disposition of a
petition for certiorari previously entered by the federal district court in this Louisiana capital
case. The court acknowledged the rule of McFarland v. Scott, 512 U.S. 849 (1994), but
concluded that “the McFarland rule . . . has nothing to say about the jurisdiction of [the
district] court to enter a stay pending disposition of certiorari when the [first] habeas petition
has already been ruled on, the appellate mandate has issued, and the case is no longer before
the court in any fashion. In that instance, the only reasonable analysis is that the habeas
petition is no longer pending before the district court, and the court therefore lacks
jurisdiction to enter a stay under the clear terms of the statute.” Thus, the Fifth Circuit advised
that, “[w]hen a petitioner seeks a stay of execution pending the disposition of a writ of
certiorari in the United States Supreme Court, he should seek that stay in the Supreme Court
itself.”

53) Norris v. Schotten, 146 F.3d 314, 326 (6th Cir. 1998), cert. denied, 525 U.S. 935 (1998).
The court held that “entry of final judgment by a magistrate judge pursuant to §636(c) [of the
Federal Magistrates Act, which requires consent of the parties] does not violate Article III of
the Constitution, even in a habeas setting.”

54) Blair-Bey v. Quick, 151 F.3d 1036, 1043 (D.C. Cir. 1998).  The court found that D.C. Code
§23-110(g) does not prevent it from hearing petitioner’s denial of parole claim, because that
provision only bars federal courts “from hearing those claims that could have been raised
through section-110,” e.g., claims challenging the conviction or sentence. Similarly, the court
also found that D.C. Code §16-1901 “does not bar the federal courts from entertaining habeas
corpus petitions filed by D.C. prisoners under 28 U.S.C. §2241.”

55) Sparman v. Edwards, 154 F.3d 51, 52 (2nd Cir. 1998) (per curiam).  In the course of
affirming the district court’s grant of relief, the Second Circuit remarked that “a district court
facing the question of constitutional ineffectiveness of counsel should, except in highly
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unusual circumstances, offer the assertedly ineffective attorney an opportunity to be heard and
to present evidence, in the form of live testimony, affidavits, or briefs.” 

56) Adams v. United States, 155 F.3d 582, 584 (2nd Cir. 1998).  The court observed that the
“useful and harmless” pre-Act practice of converting prisoner motions seeking relief on
various legal theories into motions pursuant §2255 “might, under AEDPA’s new law, become
extraordinarily harmful to a prisoner’s rights” by depriving him of “the right to have a single
petition for habeas corpus adjudicated, solely by reason of a district court‘s having incorrectly
recharacterized some prior motion as one brought under §2255.” The court therefore held that,
from now on, 

district courts should not recharacterize a motion purportedly made under
some other rule as a motion made under § 2255 unless (a) the movant, with
knowledge of the potential adverse consequences of such recharacterization,
agrees to have the motion so recharacterized, or (b) the court finds that,
notwithstanding its designation, the motion should be considered as made
under § 2255 because of the nature of the relief sought, and offers the movant
the opportunity to withdraw the motion rather than have it so recharacterized.

In footnote 2, the court also advised that, “[i]n giving notice to the movant on the issue of
recharacterization, care should be taken to advise him of [the] limitation period,” in order to
minimize the danger of depriving a prisoner of the opportunity to file a first petition.

57) Edelbacher v. Calderon, 160 F.3d 582, 585 (9th Cir. 1998).  The Ninth Circuit affirmed the
district court’s holding that, “absent an ineffective state process or other extraordinary
circumstances, the state must be allowed, at a minimum, to conclude its penalty phase
proceedings within a reasonable time before the federal courts entertain a habeas action
challenging petitioner’s conviction,” and that a federal court “should not entertain [a] habeas
petition in the absence of a penalty phase judgment in state court or until the existence of
extremely unusual circumstances warrants an exception.” In this case, the court refused to
allow petitioner, whose 1983 death sentence was overturned in 1989, to proceed with a habeas
petition challenging the underlying conviction until his resentencing proceedings are
complete.

58) Allen v. Thomas, 161 F.3d 667, 670 (11th Cir. 1998).  In this Georgia case, the panel
majority fashioned the following rule for determining the validity of a plea agreement
provision purporting to function as a waiver of a defendant’s right to seek federal habeas
relief in exchange for sentencing consideration (in this case, life without parole rather than
death):

[T]o be valid, a waiver of the right to seek federal habeas review must be “an
intentional relinquishment or abandonment of a known right,” the right to
federal habeas review. At a minimum, the would-be petitioner must know at
the time of the guilty plea that the right to federal habeas review exists, and
he must realize he is giving up that right as part of his plea bargain.
* * *
If the habeas petitioner establishes that the court which accepted his guilty
plea did not inform him of his right to federal habeas review and that he was
giving up that right, the burden shifts to the State to show by other evidence
the petitioner knew of the right and knew he was waiving it.

59) Carmichael v. White, 163 F.3d 1044, 1045 (8th Cir. 1998).  The Eighth Circuit held that the
district court’s order holding petitioner’s federal habeas petition in abeyance for ninety days
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pending exhaustion of state remedies was an appealable collateral order. Applying its decision
in Victor v. Hopkins, 90 F.3d 276 (8th Cir. 1996), the court went on to conclude that the
district court was without authority to hold petitioner’s unexhausted petition in abeyance due
to the absence of “truly exceptional circumstances.”

60) United States v. Novak, 1999 WL 357846 (2nd Cir. May 26, 1999) (unpublished), cert.
denied sub nom. Specher v. United States, 528 U.S. 874 (1999) (The Second Circuit held that
the district court erred in treating petitioner’s motion for a writ of error coram nobis as a
successive §2255 motion where petitioner “had completed his prison sentence and term of
supervised release” prior to seeking coram nobis relief. As it did in Adams v. United States,
155 F.3d 582 (2nd Cir. 1998) (per curiam), the court again advised that “district courts should
only recharacterize  . . . motions [for collateral relief as §2255 motions] where the litigant,
‘with knowledge of the potential adverse consequences of such recharacterization, agrees to
have the motion so recharacterized,’ or where the court ‘offers the movant the opportunity to
withdraw the motion rather than have it so recharacterized.’” (quoting Adams, 155 F.3d at
584).

61) Wofford v. Scott, 177 F.3d 1236, 1244 (11th Cir. 1999).  In this appeal of the denial of
petitioner’s §2241 petition, the Eleventh Circuit addressed the meaning of §2255's savings
clause, which allows a federal prisoner to proceed under §2241 if §2255 is “inadequate or
ineffective to test the legality of his detention.” After determining that the legislative history
of §2255 does not yield a clear answer, the court adopted the Seventh Circuit’s interpretation
of the savings clause, see In re Davenport, 147 F.3d 605 (7th Cir. 1998), “insofar as it
comports with the following holding: The savings clause of §2255 applies to a claim when:
1) that claim is based upon a retroactively applicable Supreme Court decision; 2) the holding
of that Supreme Court decision establishes the petitioner was convicted for a nonexistent
offense; and 3) circuit law squarely foreclosed such a claim at the time it otherwise should
have been raised in the petitioner’s trial, appeal, or first §2255 motion.” In footnote 3, the
court added that “[o]nce the savings clause of §2255 applies to open the portal to a §2241
proceeding, the proper inquiry in that §2241 proceeding will be whether the petitioner can
establish actual innocence of the crime for which he has been convicted, as ‘actual innocence’
is defined in Bousley v. United States, 523 U.S. 614 . . . (1998).”

62) Ford v. Haley, 179 F.3d 1342, 1345-1346 (11th Cir. 1999).  The court granted a stay of
execution pursuant to Eleventh Circuit Rule 22-3 in this Florida capital case in order to permit
briefing and argument of petitioner’s counsel’s appeal of the district court’s finding that
petitioner was competent to dismiss his attorney and to dismiss his habeas petition with
prejudice. In reaching this conclusion, the court also determined that petitioner’s attorney
“appears to retain standing to the limited extent necessary to file this appeal and to challenge
the district court’s findings that [petitioner] is mentally competent to dismiss . . . his counsel
and his §2254 habeas petition with prejudice.”  “Likewise,” the court continued, counsel
“appears to retain standing to seek a stay of execution to the limited extent necessary to
prosecute this appeal . . .”  In support of its conclusion that a stay should be entered, the court
explained that, “[w]hen non-frivolous issues are presented on appeal in a capital case, the
Supreme Court has made clear that a stay of execution should be issued, even if only
temporarily, when a stay is needed for the court to address such issues before the appeal
becomes moot.” See also Ford v. Haley, 195 F.3d 603 (11th Cir. 1999) (affirming dismissal
of §2254 petition; vacating stay).

63) Hooker v. Sivley, 187 F.3d 680, 682 (5th Cir. 1999). In reaching the conclusion that
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petitioner’s §2241 petition must be transferred back to the Northern District of Alabama,
where petitioner is incarcerated, the court explained that, just as a clerk of court “may not
reject a pleading for lack of conformity with requirements of form . . ., a clerk of court
[likewise] may not reject a pleading on substantive grounds” because authority to make such
determinations lies solely with the judge.  Here, the original clerk of court acted improperly
in construing petitioner’s original §2241 pleading as a §2255 motion and transferring it to the
jurisdiction of petitioner’s conviction.

64) United States v. Torres-Otero, 192 F.3d 12, 13 (1st Cir. 1999).  The court rejected the
government’s contention that petitioner’s motion for reconsideration by the district court was
actually a “second or successive” §2255 motion, and that the court of appeals therefore lacked
jurisdiction to hear the appeal. Instead, the court found the order to be “a final decision on
Torres’s first §2255 motion, albeit a decision issued as a result of a motion to reconsider.”

65) Fierro v. Johnson, 197 F.3d 147, 153 (5th Cir. 1999), cert. denied, 530 U.S. 1206 (2000). 
In this appeal of the district court’s denial of petitioner’s motion to vacate its earlier denial
of habeas relief, the Fifth Circuit expressly declined to decide whether a Rule 60(b) motion
in a habeas case, which is normally treated as a second or successive petition, should be so
treated when it is based on allegations of fraud upon the court.

66) Wade v. Terhune, 202 F.3d 1190, 1196-1197 (9th Cir. 2000).  In this non-capital case from
California, the Ninth Circuit held that the standard for evaluating claims of racially
discriminatory peremptory challenges articulated in People v. Wheeler, 22 Cal.3d 258 (1978),
and still applied by California state courts assessing Batson challenges, prescribes “a lower
standard of scrutiny than the [federal] Constitution permits.”  While Batson “require[s] only
that the defendant ‘raise an inference’ of discrimination [in order to make out a prima facie
case], . . . Wheeler . . . demand[s] that the defendant ‘show a strong likelihood’ that the
prosecutor ha[s] excluded venire members from the petit jury on account of their race.”  After
ascertaining that California case law establishes that Wheeler’s “strong likelihood” standard
is not the equivalent of Batson’s “raise an inference” standard, the court stated:  “Batson is,
of course, the law of the land.  California law may give greater protection to criminal
defendants than is required by the federal Constitution, but it cannot give less.  Yet this is
precisely what the California courts now do when they follow the Wheeler ‘strong likelihood’
test in determining whether a prima facie case has been established.”

67) United States v. Leon, 203 F.3d 162, 164 (2nd Cir. 2000) (per curiam).  The court held that
it lacked jurisdiction to consider petitioner’s appeal of the district court’s denial of his motion
for leave to file an untimely §2255 motion.  The Second Circuit reasoned that, “because Leon
has not yet filed an actual §2255 petition, there is no case or controversy to be heard, and any
opinion we were to render on the timeliness issue would be merely advisory.”  Joining “every
other court to consider the question thus far,” the court held “that a federal court lacks
jurisdiction to consider the timeliness of a §2255 petition until a petition is actually filed.” 
“If or when Leon actually files a §2255 petition,” the court concluded, “the District Court and
this court may consider his argument that such a petition should be considered timely.”

68) Jones v. Wood, 207 F.3d 557, 562, n.2 (9th Cir. 2000).  The Ninth Circuit observed that
while “[f]ailure to object to a magistrate’s report and recommendation waives all objections
to the judge’s findings of fact . . ., in this circuit, failure to object generally does not waive
objections to purely legal conclusions.”
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69) Mason v. Meyers, 208 F.3d 414 (3rd Cir. 2000).  The court extended the “prophylactic
‘notice’ measures” established for §2255 motions in United States v. Miller, 197 F.3d 644
(3rd Cir. 1999), to §2254 petitions in this non-capital case from Pennsylvania.  208 F.3d at
416.  Noting the AEDPA’s stringent requirements for filing second or successive petitions,
the Third Circuit observed that “it is essential that habeas petitioners include in their first
petition all potential claims for which they might desire to seek review and relief.  . . . 
Because of the AEDPA's two strike rule, when the District Court dismissed [petitioner’s]
habeas petition, [he] was consequently barred from bringing a second habeas petition to
address his claim of ineffective assistance of counsel.”  208 F.3d at 417.  Acknowledging --
as it had in Miller -- the potential unfairness to pro se litigants, the court held that the Miller
requirements and instructions should apply equally to §2254 petitions.   The court explained
that “[t]he Miller rule requires that the district court advise the pro se petitioner that he can:

(1) have his motion ruled upon as filed; (2) if his motion is not styled as a
§2255 motion have his motion recharacterized as a §2255 motion and heard
as such, but lose his ability to file successive petitions absent certification by
the court of appeals; or (3) withdraw the motion, and file one all inclusive
§2255 petition within the one-year statutory period.”

208 F.3d at 418.
To give effect to its application of the Miller requirements in this case, the court found it
necessary to vacate the district court’s order, thereby “providing [petitioner] with a clean slate
so that [he] may, if he so desires, bring one all-inclusive §2254 habeas petition alleging all of
his claims.” 208 F.3d at 419.  Anticipating that this “clean slate” may give rise to statute of
limitations issues, the court further instructed that petitioners in this situation should receive
120 days in which to re-file.

70) Papantony v. Hedrick, 215 F.3d 863, 865 (8th Cir. 2000) (per curiam).  In the course of
affirming the district court’s dismissal of petitioner’s habeas petition, the court observed that
pro se petitioners “should not unreasonably be subjected to stringent procedural niceties.”

71) Spence v. Superintendent, Great Meadow Correctional Facility, 219 F.3d 162, 174 (2nd
Cir. 2000).  The Second Circuit exercised its “interests of justice discretion” to excuse
petitioner’s failure to object to the magistrate’s finding in its report and recommendation that
petitioner’s due process claim was procedurally defaulted.  It did so in order to avoid “a grave
injustice,” having already allowed petitioner to overcome the procedural default identified by
the magistrate through the miscarriage of justice exception.

72) Evans v. Smith, 220 F.3d 306, 322 (4th Cir. 2000), cert. denied, 532 U.S. 925 (2001).  The
Fourth Circuit upheld the district court’s refusal to stay petitioner’s habeas proceedings to
permit him to exhaust a Brady claim based on facts not discovered in time to have permitted
exhaustion of the claim in time for inclusion with the other claims presented in his federal
petition.  The Fourth Circuit agreed with the district court’s rationale for denying a stay,
concluding that: (1) “there was no threat of imminent execution”; (2) “a stay was not required
to preserve an opportunity for federal review” since petitioner remained free to seek leave to
file a successive federal habeas petition once the claim was exhausted; and (3) “[t]he district
court was justifiably sensitive to the interests of the parties, as well as of the state and federal
judicial systems, in settling the merits of the [other] claims  in [petitioner’s] properly filed
habeas petition as soon as possible.”

73) United States v. Kennedy, 225 F.3d 1187, 1192 (10th Cir. 2000), cert. denied, 532 U.S. 943
(2001). The Tenth Circuit “agree[d] with the Eleventh Circuit that, under some circumstances,
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we have an inherent equitable power to supplement the record on appeal.”  The court went
on to decline to exercise that power in this case.

74) Kenley v. Bowersox, 228 F.3d 934, 938 (8th Cir. 2000), judgment vacated sua sponte, 234
F.3d 1339 (8th Cir. 2000).  The Eighth Circuit reversed the district court’s grant of relief in
this Missouri capital case, holding that the writ of habeas corpus is not the proper remedy “for
a failure of due process in state post-conviction proceedings.”  The district court had granted
relief on petitioner’s claim that his due process rights to notice and an opportunity to be heard
were violated by the state court’s verbatim adoption of the attorney general’s proposed
findings of fact and conclusions of law.  In addition to its disagreement with the district
court’s determination that petitioner’s claim is cognizable in federal habeas corpus, the court
of appeals further held that, were the claim cognizable, it would still fail because petitioner
was afforded adequate notice and opportunity to be heard prior to the state court’s adoption
of the attorney general’s proposed order. 

75) Donahue v. Cain, 231 F.3d 1000, 1003 (5th Cir. 2000). The Fifth Circuit held that the
district court erred in failing to rule on the sufficiency of the evidence claim presented by
petitioner, while instead granting relief on a jury instruction issue not presented in the
petition.  While the court of appeals found the sufficiency claim meritorious, it noted that the
district court did not have authority to grant relief on the jury instruction issue since that issue
was neither presented in the petition nor exhausted.  

76) Wolfe v. Brigano, 232 F.3d 499, 501 (6th Cir. 2000).  The Sixth Circuit observed that “[a]ny
findings of fact made by the district court are normally reviewed only for clear error [citation
omitted], but when the district court’s decision in a habeas case is based on a transcript from
the petitioner’s state court trial, and the district court thus makes ‘no credibility determination
or other apparent finding of fact,’ the district court’s factual findings are reviewed de novo.”
(citation omitted).  

77) Oken v. Warden, 233 F.3d 86, 94-95 (1st Cir. 2000), cert. denied, 532 U.S. 962 (2001).  The
First Circuit assumed that “due process requirements of fundamental fairness apply to state
post-conviction proceedings,” but rejected petitioner’s specific contentions that the
Confrontation Clause entitled him to be transported from Maryland (where he resides on death
row) to Maine to give testimony in support of his post-conviction relief application in that
state, and to personally confront the attorney alleged to have been ineffective in advising him
to enter an Alford plea to murder in Maine, which was subsequently used against him in his
Maryland capital prosecution.  

78) Raineri v. United States, 233 F.3d 96, 99-100 (1st Cir. 2000).  In this §2255 case, the First
Circuit addressed “whether a pro se petitioner’s recharacterized pleading should be deemed
a habeas petition for AEDPA purposes.”  After acknowledging the guidelines related to this
issue established by the Second and Third Circuits in Adams v. United States, 155 F.3d 582
(2nd Cir. 1998) (per curiam), and United States v. Miller, 197 F.3d 644 (3rd Cir. 1999),
respectively, the court declined to follow them because they “sweep more broadly than the
exigencies of this situation require.”  Instead, the court held that “when a district court, acting
sua sponte, converts a post-conviction motion filed under some other statute or rule into a
section 2255 petition without notice and an opportunity to be heard (or in the alternative, the
pleader’s informed consent), the recharacterized motion ordinarily will not count as a ‘first’
habeas petition sufficient to trigger AEDPA’s gatekeeping requirements.”  Applying the rule
to this case, the court concluded that “petitioner’s Rule 33/ Rule 35 motion, notwithstanding
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its sua sponte recharacterization by the district court, cannot be considered a ‘first’ habeas
petition within the meaning of AEDPA.  And if that motion was not a ‘first’ petition, the
application at issue here cannot be a ‘second’ petition.” 

79) DeLeon v. Strack, 234 F.3d 84, 86-87 (2nd Cir. 2000).  In this §2254 case, the court
addressed “whether a district court adopting a magistrate judge’s report may issue a certificate
of appealability to a petitioner who has filed no objections to the report.”  The court first
observed that the ordinary rule of waiver upon failure to object is “nonjurisdictional . . . and
its violation may be excused in the interests of justice.” Turning to this case, in which the
district court issued a COA, the court explained that, “[i]n issuing a [COA], a district court
in effect communicates to a court of appeals that it has reviewed the issue certified and found
that the petitioner ‘has made a substantial showing of the denial of a constitutional right.’” 
“Under the circumstances,” the court concluded, “the concern for judicial efficiency that
underlies the waiver rule would not be advanced by applying it here.”

80) United States v. Seesing, 234 F.3d 456, 464 (9th Cir. 2000).  The Ninth Circuit adopted the
approaches taken by the Second and Third Circuits (in Adams v. United States, 155 F.3d 582
(2nd Cir. 1998), and United States v. Miller, 197 F.3d 644 (3rd Cir. 1999)) to district courts’
recharacterization of pro se prisoner filings as §2255 motions.  The court established the
following guidelines:

When presented with a pro se motion that could be recharacterized as a 28
U.S.C. § 2255 motion, a district court should not so recharacterize the motion
unless:  (a) the pro se prisoner, with knowledge of the potential adverse
consequences of such a recharacterization, consents or (b) the district court
finds that because of the relief sought that the motion should be
recharacterized as a 28 U.S.C. § 2255 motion and offers the pro se prisoner
the opportunity, after informing the prisoner of the consequences of
recharacterization, to withdraw the motion.  Under either scenario, the pro
se prisoner has the option to withdraw the motion and file one all-inclusive
28 U.S.C. § 2255 motion within the one-year statutory period.

In footnote 4, the court noted that “If [petitioner] chooses on remand to withdraw his motion,
his time to file shall run from entry of judgment in the district court, all time since the entry
of judgment having been tolled.”

81) Rideau v. Whitley, 237 F.3d 472, 481 (5th Cir. 2000), cert. denied sub nom. Cain v. Rideau,
533 U.S. 924 (2001). The Fifth Circuit reversed the district court’s dismissal of petitioner’s
§2254 petition as untimely under Rule 9(a), finding it “apparent that the State failed to meet
its heavy burden of (1) making a particularized showing that it has been prejudiced in its
ability to respond to the petition; or (2) assuming arguendo that prejudice exists, showing that
the prejudice was caused by [petitioner’s] having filed a delayed petition.” 

82) United States v. Johnson, 237 F.3d 751, 754-755 (6th Cir. 2001).  The Sixth Circuit joined
the majority of other circuits in holding that “the 60-day appeals period prescribed by Rule
4(a)(1)(B) [F.R.A.P.] is applicable to petitions for a writ of error coram nobis.”  In so holding,
the court rejected the minority position that such appeals are subject to the 10-day period set
forth in Rule 4(b), F.R.A.P.

83) United States v. Valdez-Pacheco, 237 F.3d 1077, 1080 (9th Cir. 2001).  The Ninth Circuit
joined the Fifth, Seventh and D.C. Circuits in holding that “a federal prisoner may not
challenge a conviction or sentence by way of a petition for a writ of audita querela when that
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challenge is cognizable under §2255 because, in such a case, there is no ‘gap’ to fill in the
post-conviction remedies [available under §2255].” 

84) West v. Bell, 242 F.3d 338, 341 (6th Cir. 2001).  The Sixth Circuit panel majority vacated
a stay of execution entered by the district court in this Tennessee capital case.  The majority
held that the district court lacked jurisdiction to enter the stay because the prisoner, who had
volunteered for execution, had not filed a §2254 petition, and because his counsel had not
established “next friend” status, but sought instead “simply to have [the prisoner’s] execution
stayed so that they may, apparently, undertake the process of qualifying as next friend, so that
they can contemplate the process of filing a petition for habeas corpus  on [the prisoner’s]
behalf.  There is no authority for such a process.” 

85) In re Nwanze, 242 F.3d 521, 526 (3rd Cir. 2001).  The Third Circuit recharacterized
petitioner’s notice of appeal from the district court’s order transferring his §2241 petition to
his original sentencing district (E.D.Va.) as a petition for writ of mandamus, then denied that
petition.  The court acknowledged that it is questionable that petitioner could have filed his
§2241 petition with the sentencing court since he is presently incarcerated outside that district,
but expressed confidence that the sentencing court would find a way to grant petitioner the
relief from his §924(c) conviction to which he is entitled under Bailey v. United States.  See
(“there is at least a plausible argument that . . . the Fourth Circuit would approve of the district
court’s exercising jurisdiction under the All-Writs Act . . . to grant him a writ of error coram
nobis”).  Finally, the court made clear that its denial of the mandamus was without prejudice,
and that petitioner could re-institute his §2241 petition in the district of his custody if he is
unsuccessful in persuading the sentencing court to exercise jurisdiction.

86) Arthur v. Haley, 248 F.3d 1302, 1303 (11th Cir. 2001) (per curiam).  The Eleventh Circuit
panel denied the state’s motion to vacate a stay of execution in this Alabama case involving
an arguably time-barred death-sentenced habeas petitioner.  While the panel provided little
explanation of the underlying facts, it noted that the “grounds on which the stay was granted
include a threshold jurisdictional question under the [AEDPA], the resolution of which may
require an evidentiary hearing, and cited a portion of the district court’s order indicating that
briefing, and perhaps an evidentiary hearing, would be required in order to resolve the
question of petitioner’s timeliness or entitlement to equitable tolling.  “Under these
circumstances,” the panel concluded, “we do not find that the district court has abused its
discretion.”

87) Galarza v. Keane, 252 F.3d 630, 640 (2nd Cir. 2001).  Having found that the trial court
“failed to fulfill its obligations under Batson” with regard to the prosecution’s removal of
several prospective jurors, the Second Circuit vacated the district court’s denial of relief and
remanded with the following instructions:  “We leave to the district court the determination
of whether to expand the record as it may deem appropriate to resolve [the] Batson claims .
. ., or whether to return the matter, through the device of a conditional writ, to the state court
for reconsideration.”  See Galarza v. Keane, 2002 WL 126682 (S.D.N.Y. Jan. 31, 2002)
(opinion on remand)

88) Rose v. Lee, 252 F.3d 676, 688 n.11 (4th Cir. 2001), cert. denied, 534 U.S. 941  (2001).  In
the course of reversing the district court’s order conditionally granting relief and remanding
the case to the state court for reconsideration, the Fourth Circuit panel observed that “[w]hile
federal habeas courts often use the language of ‘remand,’ as a technical matter, we do not
believe that a federal habeas court can ‘remand’ a case to a state habeas court.” (citation
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omitted).

89) Johnson v. Alabama, 256 F.3d 1156, 1179 (11th Cir. 2001), cert. denied sub nom Johnson
v. Nagle, 535 U.S. 926 (2002).  Rejecting petitioner’s contention that his confidential
communications with trial counsel should not have been considered in the federal habeas
courts’ assessment of his ineffective assistance of counsel claims, the Eleventh Circuit
remarked as follows:

Although the precise boundaries of the waiver [of attorney-client privilege]
will vary from case to case, and in many instances will require careful
evaluation by the district court, there should be no confusion that a habeas
petitioner alleging that his counsel made unreasonable strategic decisions
waives any claim of privilege over the contents of communications with
counsel relevant to assessing the reasonableness of those decisions in the
circumstances. The importance of that rule to proper resolution of a §2554
proceeding is amply illustrated by this case – the communications between
[petitioner] and his trial counsel clearly reveal the incompatibility between
what [petitioner] told his lawyers at the time and the theory of defense that
his present lawyers insist their predecessors should have advanced.

90) Stokes v. Roe, 2001 WL 966267 at *1 (9th Cir. Aug. 23, 2001) (unpublished).  Noting that
the “record raises clear questions about [petitioner’s] mental state [and] strongly suggests that
he suffers from schizophrenia or other psychosis,” and that petitioner “has been proceeding
pro se throughout the state and federal habeas process in spite of his mental illness,” the court
vacated the district court’s dismissal and remanded for appointment of counsel, discovery,
and, if necessary, an evidentiary hearing.

91) Hunt v. Hopkins, 266 F.3d 934, 936 (8th Cir. 2001).  The Eighth Circuit dismissed the
state’s appeal of the district court’s order dismissing petitioner’s second §2254 petition,
without prejudice to the filing of a third petition which would relate back, for lack of
jurisdiction.  The court of appeals explained: 

[T]here is no clear and unequivocal manifestation by the district court that
the case was finished. Just the opposite is true. . . .  The district court’s order
only closed the case “for statistical purposes until such time as Petitioner
files his third amended petition.” ¶  Where the district court’s order clearly
evinces the lack of finality of a case, as happened here, we simply have no
jurisdiction to address whether the district court had authority to act as it did.
Our resolution of the propriety of the district court’s relief must wait until
after [petitioner] files a third amended petition (if he does) and one of the
parties calls upon us to review a “final” decision of the district court.

92) Hess v. Cockrell, 281 F.3d 212, 214-216 (5th Cir. 2002).  The Fifth Circuit vacated the
district court’s order granting relief in this child sexual assault case, finding that the district
court abused its discretion in granting petitioner’s motion for relief from a previous judgment
dismissing his petition as untimely.  Petitioner originally filed his habeas petition on April 24,
1997, at which time the prevailing rule in the Fifth Circuit was that petitions filed by “grace
period” prisoners like petitioner were untimely if filed after April 23, 1997.  Thereafter, the
Fifth Circuit made clear that petitions filed no later than April 24, 1997 would be timely. 
Approximately two years after his initial dismissal, petitioner returned to the district court
seeking relief from the judgment of dismissal under Rule 60(b).  The district court granted
relief from the judgment under Rule 60(b)(6), and went on to grant the writ of habeas corpus
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on petitioner’s ineffective assistance of counsel claim.  On the state’s appeal, the Fifth Circuit
reversed, finding that petitioner’s failure to appeal the original dismissal, and his failure to
demonstrate the “extraordinary circumstances” required by Rule 60(b)(6), foreclosed his
ability to get relief from the judgment dismissing his appeal.  The court did not indicate that,
absent these procedural missteps, petitioner would not have been entitled to relief on the
merits.

93) Scott v. Collins, 286 F.3d 923, 926-930 (6th Cir. 2002).  After holding that the state waived
its statute of limitations defense by failing to raise it in a timely manner, the panel majority
turned to the question of the district court’s authority to dismiss petitioner’s §2254 petition
sua sponte after the state ignored the district court’s order instructing it to address the
limitations defense in its return.  After examining Rule 4, Rules Governing Section 2254
Cases, the majority held that the Rule “does not give a court continuing power to dismiss sua
sponte the case after the court orders respondent to file an answer. In short, Rule 4 gives a
district court the ability to dismiss habeas petitions sua sponte, but that ability expires when
the judge orders a respondent to file an answer or take other appropriate action.” 
Additionally, the majority pointed out that a “district court's ability to dismiss a habeas
petition sua sponte as an initial matter . . . does not amount to a power to cure sua sponte a
party’s waiver of an affirmative defense.”  The majority concluded by observing that “[t]his
case presents a rare and unusual situation where the district court sua sponte dismissed a
habeas petition on statute of limitations grounds after the respondent had waived the statute
of limitations defense. Under those facts, the district court erred . . .”  

94) United States ex rel. Perez v. Warden, 286 F.3d 1059, 1062 (8th Cir. 2002), cert. denied,
537 U.S. 869 (2002).  In this case involving the consolidated appeals of two federal prisoners
challenging the denial of §2241 petitions raising Apprendi claims, the Eighth Circuit held that
§2241 is not the proper avenue for bringing an Apprendi challenge.  The petitioners contended
that two existing Eighth Circuit decisions render §2255 an “inadequate or ineffective” remedy
for an Apprendi violation, one by prohibiting prisoners from raising Apprendi claims in their
initial §2255 motions, and the other by prohibiting those claims in second or successive §2255
motions.  Based on these two decisions, the petitioners argued that “Apprendi relief is – as a
practical matter – unavailable through §2255 motions,” thus clearing the way for resort to
§2241.  The Eighth Circuit disagreed, finding petitioners’ argument “flawed because it
attributes blame to the wrong source.”   The “true impediment,” the court concluded, “is
Apprendi itself . . . [A]ppellants are hamstrung because the Supreme Court has not yet ruled
(and indeed may never rule) that Apprendi applies retroactively to past criminal convictions.”

95) Sanchez-Velasco v. Secretary of Dept. of Corrections, 287 F.3d 1015, 1033 (11th Cir.
2002).  The Eleventh Circuit affirmed the district court’s dismissal of the next-friend petition
filed in this Florida capital case.  In so doing, the court disagreed with the district court’s
determination that counsel who filed the petition had limited standing to challenge the
prisoner’s competency, and with its decisions to appoint an expert and hold an evidentiary
hearing on petitioner’s competency.  The court concluded with the following observations: 

These cases are about the right of self-determination and freedom to make
fundamental choices affecting one's life. As a death row inmate, Sanchez-
Velasco does not have many choices left. One choice the law does give him
is whether to fight the death sentence he is under or accede to it. Sanchez-
Velasco, who is mentally competent to make that choice, has decided not to
contest his death sentence any further. He has the right to make that choice.
[Next-friend counsel] and CCRC are strangers to Sanchez-Velasco. He has
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never asked them to represent him or consented to have them do so. He has
directed them to leave his case alone, and the law will enforce that directive.

96) United States v. Mora, 293 F.3d 1213, 1217 (10th Cir. 2002), cert. denied, 537 U.S. 961
(2002).  In this §2255 case, the Tenth Circuit departed from its general practice of refusing
to consider claims raised for the first time on appeal from the denial of collateral relief. 
Noting that it “will . . . occasionally entertain arguments” in this posture, the court found that
petitioner’s Apprendi claim gave rise to “such an instance.”  The court explained:

[Petitioner] is appearing pro se. His incarceration limits his ability to
examine recent Supreme Court precedents. This limitation is exacerbated by
the fact that Apprendi was decided after [petitioner] submitted his initial
motion in the district court, and was less than six months old at the time that
the district court decided [that] motion. Additionally, because of our decision
. . . [holding] that Apprendi did not apply retroactively to successive habeas
petitions, refusal to consider [petitioner’s claim] now would effectively bar
him from ever raising his Apprendi claim. Given these particular
circumstances, we consider the question for the first time on appeal.

97) Hampton v. Wyant, 296 F.3d 560, 563 (7th Cir. 2002), cert. denied, 537 U.S. 980 (2002). 
In the course of reversing the district court’s grant of relief on petitioner’s Fourth Amendment
claim in this Illinois drug case, the Seventh Circuit discussed the unavailability of habeas
relief for such claims under Stone v. Powell, since “the exclusionary rule is a social device for
deterring official wrongdoing, not a personal right of defendants.”  The court went on to make
the following relevant observations:   

This also means, by the way, that the Antiterrorism and Effective Death
Penalty Act does not affect Stone. The AEDPA’s changes to §2254(d) apply
only to cases within the scope of §2254(a), which was not amended in 1996,
and Stone is based on an interpretation of §2254(a) that treats inaccurate
administration of the exclusionary rule as outside the scope of that statute.

98) United States v. Prevatte, 300 F.3d 792 (7th Cir. 2002).  Construing petitioner’s motion to
recall the mandate as a §2241 petition seeking relief under Jones v. United States, 529 U.S.
848 (2000), the Seventh Circuit transferred petitioner’s case to the district of his incarceration
for further proceedings.  Before deciding that transfer was appropriate, the court made “a
preliminary inquiry as to whether the case . . . is a sufficiently meritorious matter to warrant
. . . transfer in ‘in the interest of justice.’”  300 F.3d at 799 (citation omitted).  After
discussing the impact of Jones’ narrow construction of the federal statute under which
petitioner was convicted, the court concluded as follows:

[Petitioner] has brought a non-frivolous challenge to his conviction by
alleging that, due to an intervening decision of the Supreme Court of the
United States that narrows significantly the statute under which he was
convicted, he stands convicted of having committed an act that Congress did
not intend to criminalize. It also appears that a court with jurisdiction over
the §2241 petition would determine that there was no procedural impediment
to considering the petition on the merits. Accordingly, we believe that the
interests of justice require that we transfer the matter . . . consideration as a
petition for a writ of habeas corpus under §2241.

300 F.3d at 802.

99) Williams v. Woodford, 306 F.3d 665, 684 (9th Cir. 2002).  In this pre-AEDPA California
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capital case, the Ninth Circuit found that the district court lacked jurisdiction to consider
petitioner’s Rule 60(b) motion, since the motion was filed after petitioner had filed notice of
appeal.  Additionally, in footnote 5, the court rejected the state’s argument that petitioner
waived one of his claims on appeal “because his discussion of the claim in his opening brief
is limited to a footnote.”  The court explained its treatment of this issue as follows:

In assessing whether an issue is sufficiently argued to avoid waiver, we look
at whether the opening brief contains the appellant’s contentions as well as
citations to authorities and the record. See Fed. R.App. P. 28(a)(9)(A) (. . .);
[(additional citations omitted)]. We conclude that [petitioner]’s argument,
consisting of eight sentences in a footnote in his opening brief, preserved his
excessive security claim for appellate review. The argument identifies the
basis of [petitioner]’s disagreement with the district court’s ruling and his
requested relief from this court. The argument also contains supporting
citations to case law and the record. . . . We therefore consider the merits .
. .

100) Bell v. Cockrell, 310 F.3d 330, 332-333 (5th Cir. 2002).  Recognizing the “welter of
uncertainty” occasioned by the Supreme Court’s decision to leave the finer questions about
how to apply Atkins v. Virginia to the states, the court stated:

In these circumstances, inferior federal courts have no useful role to play
until and unless following Atkins, a death sentence is reaffirmed or again
imposed on [petitioner] by the state courts.  Just how the state courts will
implement Atkins, we cannot say.  Clearly, however, the state must be given
the first opportunity to apply the Supreme Court’s holding in order to insure
consistency among state institutions and procedures and to adjust its
prosecutorial strategy to the hitherto unforeseen new rule.

101) Chadwick v. Janecka, 312 F.3d 597, 601-602 (3rd Cir. 2002), cert. denied sub nom.
Chadwick v. Chadwick, 538 U.S. 1000 (2003).  In the course of reversing the district court’s
grant of relief in this Pennsylvania civil contempt case, the Third Circuit held that petitioner’s
former wife possessed Article III standing to pursue this appeal as an intervenor even though
petitioner’s custodians, who were the actual respondents in the habeas action, elected not to
appeal the district court’s order granting relief.  The court reasoned that petitioner’s wife was
the real party in interest since petitioner had been jailed for refusing to deposit approximately
$2.5 million into an escrow account in connection with the settlement of the former couple’s
marital estate, and that this satisfied the three requirements set forth in Vermont Agency of
Natural Resources v. United States ex rel. Stevens, 529 U.S. 765 (2000).

102) Taylor v. Gilkey, 314 F.3d 832, 835 (7th Cir. 2002).  In the course of upholding the district
court’s refusal to allow petitioner to proceed via §2241 on his claim that counsel was
ineffective for failing to challenge the calculation of his sentence under the Federal
Sentencing Guidelines, the Seventh Circuit stated as follows with respect to the circumstances
in which §2255 may be deemed an “inadequate or ineffective” remedy: “What [In re]
Davenport[, 147 F.3d 605 (1998),] strongly implied – what we now make explicit – is that a
claim of error in addressing the sort of constitutional theory that has long been appropriate for
collateral review does not render §2255 ‘inadequate or ineffective.’”

103) Cargle v. Mullin, 317 F.3d 1196 (10th Cir. 2003).  In this Oklahoma capital case, the Tenth
Circuit found that, when assessing petitioner’s claims for prejudice, it is proper to consider
the cumulative effects of different kinds of error, e.g., ineffective assistance of counsel,

Misc. AEDPA Issues  1393 -- CTA



Brady, prosecutorial misconduct, improper victim impact evidence, even if such claims “have
been individually denied for insufficient prejudice.” 317 F.3d at 1207; see also id. at 1212
(“our decision to grant relief on ineffective assistance grounds is a function of the prejudice
flowing from all of counsel’s deficient performance – as Strickland directs it to be”). 
Similarly, the court agreed with petitioner that prejudice analysis should encompass errors at
both the guilt and sentencing phases, “so long as the prejudicial effect of [guilt phase error]
influenced the jury’s determination of sentence.”  317 F.3d at 1208.

104) Martin v. Perez, 319 F.3d 799, 804 (6th Cir. 2003).  The Sixth Circuit remanded this case
for a hearing on petitioner’s §2241 petition, finding that the district court erred in dismissing
the case after characterizing it as an impermissible successive §2255 motion.  Petitioner
contended that he was actually innocent of the federal offense of bombing a private residence
to which he pled guilty in 1996 because, based on United States v. Lopez, 514 U.S. 549
(1995), and Jones v. United States, 529 U.S. 848 (2000), the interstate nexus necessary to
confer federal jurisdiction was absent.  Rejecting the government’s request that it “assume
that the house is rented to [the owner’s son],” the court noted that, “[i]f it was not, then Martin
is correct in his claim that he is factually innocent of violation of the arson statute [under
which he pled guilty].”  Because Jones announced a new rule of statutory construction  after
petitioner’s first §2255 motion had been denied, and in light of his colorable showing of
factual innocence, the court concluded that petitioner had met his burden of demonstrating
that the remedy provided by §2255 was “inadequate or ineffective” such that the statute’s
savings clause was triggered, thereby entitling him to proceed under §2241.

105) Blair v. Woodford, 319 F.3d 1087, 1088 (9th Cir. 2003).  In this California capital case, the
Ninth Circuit declined to rule on petitioner’s claim that his due process rights were violated
as a result of a nearly thirteen year delay in the filing of his brief on direct appeal, occasioned
by a series of extensions and substitutions of court appointed counsel.  The court stated that
“[o]ur review of Blair’s appeal of his habeas petition is premature until the state supreme
court has issued a decision on Blair’s direct appeal.” The court concluded by ordering that
“[s]ubmission of this case is withdrawn pending issuance of the mandate in the direct appeal
of Blair’s conviction to the California Supreme Court.” 

106) Miranda v. Bennett, 322 F.3d 171 (2nd Cir. 2003). Revisiting the theme it addressed in
Rudenko v. Costello, 286 F.3d 51 (2nd Cir. 2002), the Second Circuit remanded this §2254
case to the district court “for a specification of the ground or grounds on which [two of
petitioner’s] claims . . . were rejected.” 322 F.3d at 173. The court deemed this approach
necessary because the district court denied relief simply by “adopting the reasons given by
the State’s Appellate Division in affirming Miranda’s conviction and the reasons given by the
State in opposing the petition,” some of which were vague and/or contradictory. See, e.g., 322
F.3d at 177  (“the State’s Memorandum, which was adopted in toto by the district court, stated
that Miranda both did, and did not, object to the unfair line of cross-examination”). In its
discussion of the problems posed for appellate courts by trial courts’ in these circumstances,
the Second Circuit made clear that “[w]e do not suggest that the district court must write an
opinion or lengthy order in every case,” “[n]or do we suggest that the court cannot properly
adopt a party’s argument on a given issue instead of issuing an order setting out a free-
standing elaboration of the court’s views.” 322 F.3d at 177. “That said,” the court continued,
“we nonetheless heed the cautionary note repeatedly sounded by the Supreme Court as to the
imprudence of wholesale adoption of a party’s position even in making findings of fact after
the court’s decision has been announced.” 322 F.3d at 177 (proceeding to quote United States
v. El Paso Natural Gas Co., 376 U.S. 651, 657 n. 4 (1964)). In the course of its discussion of
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petitioner’s claims, the court noted that in light of the state court’s rejection of certain claims
because they “are unpreserved for appellate review, without merit, or do not require reversal,”
“the state court may not have decided these . . . claims on their merits, [and therefore] no
AEDPA deference by the district court was warranted.” 322 F.3d at 179.

107) Rohan v. Woodford, 334 F.3d 803, 819 (9th Cir. 2003), cert. denied, 540 U.S. 1069 (2003). 
The Ninth Circuit held that the statutory right to counsel in capital habeas cases implies a
petitioner’s right to be competent during the proceedings, and that “where an incompetent
capital habeas petitioner raises claims that could potentially benefit from his ability to
communicate rationally, refusing to stay proceedings pending restoration of competence
denies him his statutory right to assistance of counsel, whether or not counsel can identify
with precision the information sought.” 

108) Jackson v. Coalter, 337 F.3d 74, 80 (1st Cir. 2003).  Petitioner’s habeas case involving a
double jeopardy challenge to a second indictment returned against him in Massachusetts was
not moot even though he entered a plea of guilty to the charge contained in the second
indictment.  Analogizing the case to Menna v. New York, 423 U.S. 61 (1975) (per curiam),
the First Circuit explained that “petitioner’s challenge implicates the legitimacy ab initio of
the second indictment,” and concluded that, “[c]onsequently, the habeas case is not moot.”

109) Harris v. Kuhlmann, 346 F.3d 330, 348 (2nd Cir. 2003).  The Second Circuit vacated the
district court’s grant of relief on petitioner’s Batson claim in this New York murder case, and
remanded for a reconstruction hearing on the second and third steps required by Batson. 
Having found that petitioner had made out a prima facie case under Batson, the Second
Circuit went on to conclude that the district court abused its discretion by denying the state’s
Rule 60(b) motion seeking a “reconstruction hearing to determine, if possible, whether the
prosecutor had legitimate reasons to use his peremptory strikes to strike the black potential
jurors.” Noting that the district court had ignored the state’s proffer of both the testimony of
the prosecutor, who claimed to recall the details of the jury selection in 1985, and the notes
taken during the trial proceedings, the Second Circuit vacated the district court’s grant of a
new trial and remanded for the district court “to hold a reconstruction hearing, . . . and
complete the inquiries required at the second and third steps of the Batson test.”

110) Bottone v. United States, 350 F.3d 59, 63 (2nd Cir. 2003), cert. denied, 543 U.S. 878 (2004). 
The Second Circuit  rejected petitioner’s request to recall the six year old mandate in his
direct appeal in order to revisit the question of drug quantity in light of the intervening
decision in Apprendi v. New Jersey.  The court explained that “recalling the mandate in such
circumstances would be allowable only if it would be proper to authorize a second or
successive collateral attack.” Since petitioner had already filed a §2255 motion, which was
rejected as untimely, and since the allegation underlying his motion to recall the mandate did
not satisfy the requirements for authorization of a second or successive §2255 motion, the
court declined to allow petitioner to proceed.

111) A.M. v. Butler, 360 F.3d 787, 789-790 (7th Cir. 2004).  Before reaching the merits and
granting relief on petitioner’s claim that trial counsel was ineffective for failing to challenge
the admissibility of his confession, the Seventh Circuit panel majority began by examining
“whether this appeal is moot because [petitioner], who is now 20 years old, finished serving
his probation term over 4 years ago.”  After further analysis, the majority concluded that
“[b]ecause [petitioner’s] delinquency adjudication will, like an adult criminal conviction,
increase his potential punishment in the future, we agree with the parties that his petition is
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not moot.”

112) Simental Matrisciano, 363 F.3d 607, 612 (7th Cir. 2004).  Before reaching the merits of
petitioner’s somewhat fact-intensive Brady claim and denying relief under §2254(d), the
Seventh Circuit rejected petitioner’s contention that the district court was required to review
the state court record before denying him relief.  The Seventh Circuit stated:

Simental argues that the district court “deprived [him] of a meaningful
review” when it denied his petition without reviewing the state trial
transcript, relying instead on the facts as found in the Illinois Appellate Court
rulings. We disagree. While the review of a state court transcript is
occasionally necessary in habeas cases, it is certainly not required and is, in
fact, quite rare. 

The court went on to explain that Rule 5 of the Rules Governing §2254 Cases leaves the
determination whether transcripts of state court proceedings are necessary to the sound
discretion of the district court, and noted that, “[o]n collateral review, factual determinations
are the work of state, not federal, courts.”

   
113) Moore v. Mote, 368 F.3d 754, 755 (7th Cir.2004).  The Seventh Circuit held that the district

court’s order  dismissing petitioner’s §2254 petition without prejudice was not a final
judgment from which petitioner could seek review because “it contemplates the court’s
continuing involvement in the case.”

114) Moore v. Dretke, 369 F.3d 844, 846 (5th Cir. 2004) (per curiam).  In this Texas capital case
in which petitioner had previously been authorized by the court of appeals to file a successive
petition raising a previously unavailable Atkins claim, the Fifth Circuit vacated the district
court’s grant of relief and remanded for further proceedings.  The court explained that, instead
of holding the evidentiary hearing petitioner sought on the question of his mental retardation,
the district court “opted to fault the state courts for a perceived misapplication of their own
laws in acting on Moore’s state habeas petition.”  The court remedied this error by granting
the writ conditioned on the state either reopening petitioner’s state habeas proceedings and
granting a hearing on his Atkins claim, or commuting his sentence to life.  After noting that
“neither party defends the district court’s decision” on appeal, the Fifth Circuit observed that,
absent a finding of constitutional error (which had not been made in this case), “the district
court had no basis for its conclusion that Moore was entitled to habeas relief on a mere
showing that the Texas courts had misapplied their own procedural rules to his state habeas
petition.”  The court therefore vacated the district court’s judgment and remanded for
consideration of “whether Moore is entitled to an evidentiary hearing under 28 U.S.C.
§2254(e)(2)(A) and (B),” and whether petitioner’s Atkins claim is procedurally barred.

115) White v. Lambert, 370 F.3d 1002 (9th Cir. 2004), cert. denied sub nom. White v. Morgan,
543 U.S. 991 (2004).  Recognizing a circuit split, the Ninth Circuit held that the proper
jurisdictional statute for a petitioner who challenges a state’s administrative decision to
transfer him from one prison to another is §2254 because §2241 is “properly understood as
a general grant of habeas authority that provides federal court jurisdiction to a state prisoner
when that prisoner is not in custody pursuant to a ‘state court judgment’ [and b]ecause
[petitioner] was ‘in custody pursuant to a state court judgment,’” then §2254 is the proper
jurisdictional basis.  370 F.3d at 1004.  In short, the court held that “§2254 is the exclusive
vehicle for a habeas petition by a state prisoner in custody pursuant to a state court judgment,
even when the petitioner is not challenging his underlying state court conviction.”  370 F.3d
at 1009-1010. 
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116) Kelly v. Dretke, 2004 WL 1777082 at *8 n.7 (5th Cir. Aug. 10, 2004) (unpublished).  In this
Texas capital case, the Fifth Circuit reversed the district court’s denial of relief in part, and
remanded for further proceedings, finding that the district court erred in making a factual
determination that a witness affidavit submitted by  petitioner in support of his Agurs and
Brady claims was not credible before granting summary judgment.  The court explained:  
“While it appears that the district court made a reasonable analysis of whether Nancy Brown’s
affidavit was credible, we cannot, nor can the district court, make such a determination on
summary judgment. . . . [W]ithout a proper factual finding that Nancy Brown’s affidavit is not
credible, it is inappropriate to dispose of the claim on summary judgment.”  After rejecting
the remainder of petitioner’s contentions, the court remanded the case without further
specification of what would constitute a “proper factual finding.”

 117) Thomas v. Crosby, 371 F.3d 782, 787 (11th Cir. 2004), cert. denied, 543 U.S. 1063 (2005). 
Relying on its decision in Medberry v. Crosby, 351 F.3d 1049 (11th Cir.2003), the Eleventh
Circuit held that a petition for habeas corpus relief by a prisoner in custody pursuant to a state
court judgment is subject to both § 2241 and § 2254, and as such, a state prisoner cannot
avoid the procedural requirements of §2254 by filing a §2241 petition.  Here, the terms of
§2254 applied to petitioner, who is in custody pursuant to a state court judgment, even though
he did not seek to attack his state court conviction, but attacked the decision of the state parole
commission.

118) Bagwell v. Dretke, 376 F.3d 408, 414 (5th Cir. 2004).  In this Texas capital case, the Fifth
Circuit held that the fugitive disentitlement doctrine applies in habeas proceedings.  Petitioner
escaped from custody eleven months after his federal habeas petition was filed, and
surrendered after ten days;  seven months later, the district court granted the state’s motion
to dismiss the petition under the fugitive disentitlement doctrine.  While the Fifth Circuit
found the doctrine applicable in habeas cases, it vacated the district court’s dismissal in this
case because the brief order of dismissal did not reflect any analysis of the fugitive
disentitlement doctrine’s “justifying principles.”  The court explained:
 [B]ecause dismissal of a habeas petition is an extreme sanction, the court

must engage the facts of the case and weigh the articulated factors to ensure
that dismissal is proper.  In particular, the court on remand should evaluate
whether Bagwell’s escape significantly interfered with the court’s
consideration of his claims and whether the government demonstrated
sufficient prejudice as a result of his absence.

119) Banks v. Dretke, 383 F.3d 272, 280 (5th Cir. 2004) (per curiam).  On remand from the
Supreme Court, the Fifth Circuit held that, on the facts this case, Rule 15(b), FRCP
(amendment of pleadings to conform to evidence where issues not pled are tried by consent
of the parties), applied to petitioner’s claim that the state violated due process by failing to
disclose a  lengthy transcript of a rehearsal session involving a key prosecution witness and
state officials.  The court stated:

In Banks’ pre-AEDPA federal habeas evidentiary hearing, the Cook-
transcript was in evidence; it had not been produced by the State until during
this habeas proceeding. Moreover, the State does not claim an exhaustion or
procedural bar defense to the Cook-transcript Brady claim. Accordingly, on
this record, Rule 15(b) applies to the Cook-transcript Brady claim as
addressed in Banks’ evidentiary hearing.

(emphasis by the court).  The court went on to remand the case for a determination of whether
the claim in question was tried by implied consent of the parties and, if so, for a determination
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of the merits of the claim.

120) Hunt v. Pliler, 384 F.3d 1118 (9th Cir. 2004).  The Ninth Circuit vacated the district court’s
order dismissal of petitioner’s §2254 petition with prejudice, finding that the district court
failed to conduct required de novo review of various orders entered by the magistrate judge,
who lacked the authority to enter dispositve orders on the relevant issues pursuant to 28
U.S.C. §636(b).

121) Stow v. Murashige, 389 F.3d 880, 888 (9th Cir. 2004).  Joining the First, Fifth, Seventh and
Eighth Circuits on this issue, the Ninth Circuit held that petitioner’s habeas challenge to a
retrial on Double Jeopardy grounds, though filed as a §2254 petition, was properly treated as
a petition under §2241.  The court explained that, because petitioner’s only conviction had
been vacated by the Hawaii Supreme Court for insufficient evidence, “there was no valid
judgment of conviction [as required for the exercise of federal jurisdiction under §2254] when
Stow filed his federal habeas petition, [and] §2241 is [therefore] the proper jurisdictional
statute.”

122) Towns v. Smith, 395 F.3d 251, 257 (6th Cir. 2005).  Before affirming the grant of relief in
this 1982 robbery and murder case, the Sixth Circuit rejected the state’s laches defense.  The
court found the state’s claim that it could not defend against petitioner’s ineffective assistance
of counsel claim because trial counsel was dead and the prosecutor was unable to recall the
case “vague, conclusory” and “insufficient to satisfy the [state’s] heavy burden of proof.”

123) Gratzer v. Mahoney, 397 F.3d 686, 690 (9th Cir.), cert. denied, 546 U.S. 868 (2005).  The
Ninth Circuit rejected the state’s contention that laches barred petitioner from pursuing his
appeal in this case after an eleven year delay – whose origins were not fully explained –
between the filing of notice of appeal and subsequent action by petitioner to reactivate the
case.  The court explained that, “[u]nder pre-AEDPA standards, neither the petitioner’s
substantial and unwarranted delay in filing the petition nor the difficulty of re-prosecution is
dispositive – only the prejudice to the state in responding to the issues in the petition is
material.”  Here, “[t]he State has not demonstrated that Gratzer’s delay in raising [his jury
instruction claim] has prejudiced its ability to respond adequately; the petition will not be
dismissed on the basis of laches.”

124) Howard v. Bouchard, 405 F.3d 459, 468 (6th Cir. 2005), cert. denied, 546 U.S. 1100 (2006). 
The Sixth Circuit denied the state’s motion to supplement the record pursuant to Rule 10(e),
FRAP, with a copy of an undocketed opinion from the state trial court purporting to address
petitioner’s argument for suppression of an eyewitness identification.  The Sixth Circuit
explained that “nothing shows the opinion was filed or docketed with the state court,” and
“nothing suggests that the [federal] district court ever received or considered the materials.” 
The court went on to grant petitioner’s motion to strike the portions of the state’s brief which
relied upon the contents of the trial court’s opinion.  

125) United States v. Holt, 417 F.3d 1172, 1174-1175 (11th Cir. 2005) (per curiam).  Joining the
Fourth, Fifth, Seventh, Ninth, Tenth and D.C. Circuits, the Eleventh Circuit held that “writ
of audita querela may not be granted when relief is cognizable under §2255.”  Finding that
petitioner’s challenge to his federal conviction based on Blakely v. Washington was a claim
cognizable under §2255, and that he had failed to obtain leave to file a second or successive
§2255 motion, the court affirmed the district court’s denial of petitioner’s motion for a writ
of audita querela.
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126) Brown v. Dretke, 419 F.3d 365, 373-374 (5th Cir. 2005), cert. denied, 546 U.S. 1217 (2006). 
In the course of denying a COA in this Texas capital case, the Fifth Circuit made the
following observations in response to petitioner’s challenge to the district court’s alleged
failure to aggregate the impact of counsel’s errors when assessing prejudice under Strickland
v. Washington:  “[T]o consider the ‘totality of the evidence’ means that a reviewing court
must examine the prejudicial effect of any alleged deficiency in light of the strength or
weakness of the prosecution’s case against the defendant. . . . The Court in Strickland in no
way instructed courts to sua sponte aggregate the prejudicial effect of all alleged deficiencies
urged by the claimant.”

127) Gomez v. Dretke, 422 F.3d 264 (5th Cir. 2005).  In this Texas capital case, the Fifth Circuit
granted petitioner’s motion to stay consideration of his pending application for a COA to
facilitate the state courts’ adjudication of successive state habeas petition raising a claim
under the Vienna Convention on Consular Relations (VCCR) in light of the International
Court of Justice’s decision in Avena, the Supreme Court’s statements in Medellin v. Dretke,
and the President’s directives on compliance with the VCCR.  The Fifth Circuit reasoned that
issuing this stay would allow it to avoid an array of difficult constitutional issues.

128) Post v. Bradshaw, 422 F.3d 419, 423 (6th Cir. 2005), cert. denied, 547 U.S. 1042 (2006). 
In this Ohio capital case, a majority of the Sixth Circuit panel denied petitioner’s motion for
remand to permit the district court to act on his Rule 60(b)(6) motion, which the lower court
had already indicated a willingness to grant. In the Rule 60(b) motion, petitioner contended
that his previous federal habeas attorneys had acted with “inexcusable neglect” in failing to
conduct discovery that the district court had previously approved.  This omission was
discovered and pursued by new counsel handling petitioner’s appeal of the district court’s
denial of habeas relief in the Sixth Circuit. 

Relying on Gonzalez v. Crosby, 545 U.S. 524 (2005), and the seldom-referenced
§2254(i), the Sixth Circuit majority held that petitioner’s Rule 60(b) motion was prohibited,
finding it “clear that . . . the ground on which Post seeks relief in this Rule 60(b) motion is the
incompetent and ineffective representation he received during that federal post-conviction
collateral review.  But relief on that ground is not permitted under AEDPA.” The majority
went on to explain that, in its view, the “expansive” language of §2254(i) “bars ‘relief,’ not
simply particular kinds of relief, such as a writ of habeas corpus. We conclude, therefore, that
the relief Post seeks is explicitly barred by the provisions of §2254(i).”  Having found that
§2254(i) precludes the type of “relief” petitioner sought, the majority went on to conclude that
“[t]he bringing of such a claim is therefore not a valid role for Rule 60(b), and AEDPA denies
the federal courts the power to entertain Post’s motion in the instant case.”

129) Davis v. Roberts, 425 F.3d 830, 836 (10th Cir. 2005). The Tenth Circuit rejected petitioner’s
§2254/§2241/§1651 petition seeking coram nobis relief from an expired state court sentence
used to enhance a current state court sentence, explaining that “[i]t has long been settled in
this circuit that federal courts have no jurisdiction to issue writs of coram nobis with respect
to state criminal judgments.”

130) Lopez v. Wilson, 426 F.3d 339, 352 (6th Cir. 2005) (en banc), cert. denied, 547 U.S. 1099
(2006).  The en banc Sixth Circuit held that the procedure for reopening an appeal prescribed
by Ohio Rule of Appellate Procedure 26(B) “is a collateral matter rather than part of direct
review.” Applying this determination to petitioner’s challenge to the state’s refusal to supply
him with appointed counsel to prepare his Rule 26(B) application, the court held that because
there is no constitutional right to counsel in such a proceeding, the state court’s decision could
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not have run afoul of any clearly established federal law within the meaning of §2254(d)(1).
The court also took the opportunity to overrule White v. Schotten, 201 F.3d 743 (6th Cir.
2000), a pre-AEDPA case in which a Sixth Circuit panel had held that Rule 26(B) proceedings
were best characterized as part of the direct appeal process, and that prisoners were entitled
to appointed counsel during those proceedings.

131) Thompson v. Greene, 427 F.3d 263, 271 (4th Cir. 2005).  In this Maryland murder case, the
Fourth Circuit held that, pursuant to the Rules Governing §2254 Cases and the Federal Rules
of Civil Procedure, the state was required to serve petitioner not only with the text of its
Answer, but also with all attachments to its Answer, including items such as state court
transcripts and briefs.  In response to the state’s claims that it should not be required to serve
such materials because petitioners should already be aware of them and can obtain them by
showing particularized need and obtaining a court order, and because of the time and expense
associated with producing a copy for the petitioner, the Fourth Circuit stated as follows:

Each of these contentions borders on the frivolous. . . . [T]he applicable rules
require the Attorney General to serve a habeas corpus petitioner with the
pleadings (including exhibits) that he files with the court.  It is irrelevant
whether a petitioner can demonstrate need to the court, or whether he already
has the documents.  Finally, the Attorney General is not entitled to
unilaterally decide not to serve such exhibits on the basis that doing so would
be unduly burdensome.

Based on these findings, the court vacated the district court’s dismissal of petitioner’s §2254
petition – rendered without the state to serve its attachments on petitioner – and remanded for
further proceedings.  See also Sixta v. Thaler, 615 F.3d 569, 573 (5th Cir. 2010) (expressing
agreement with Thompson v. Greene, 427 F.3d 263 (4th Cir. 2005), but declining to address
“the nature of the respondent’s duty and discretion under Habeas Rule 5(c) to attach [and
serve on petitioner] those portions of the transcript that he ‘deems relevant’”). 

132) Maharaj v. Secretary for the Department of Corrections, 432 F.3d 1292, 1303-04 (11th Cir.
2005), cert. denied sub nom. Maharaj v. McDonough, 549 U.S. 819 (2006).  In this Florida
murder case, the Eleventh Circuit declined petitioner’s request to stay the appellate
proceedings pending the resolution of a successive state post-conviction application raising
a claim that petitioner’s rights under the Vienna Convention on Consular Relations were
violated. Relying on Colorado River Water Conservation Dist. v. United States, 424 U.S. 800
(1976), the Eleventh Circuit examined the following six factors in determining whether a stay
was appropriate: (1) the order in which the courts assumed jurisdiction over property; (2) the
relative inconvenience of the fora; (3) the order in which jurisdiction was obtained and the
relative progress of the two actions; (4) the desire to avoid piecemeal litigation; (5) whether
federal law provides the rule of decision; and (6) whether the state court will adequately
protect the rights of all parties.  The court found that the first, second, fifth and sixth factors
did not materially affect the analysis in this case, while the third and fourth factors weighed
against granting the stay.  As to the third factor, the court explained that petitioner offered no
satisfactory explanation for waiting until after briefing was complete and oral argument was
scheduled in the Eleventh Circuit before filing his request.  As to the fourth factor, the court
observed that the likelihood of petitioner succeeding in obtaining merits review, and
ultimately relief, were so low due to a series of procedural obstacles that pausing the federal
litigation to allow the state court litigation to proceed would be useless.

133) Hanson v. Phillips, 442 F.3d 789, 795-96 (2nd Cir. 2006). Before reaching the merits and
granting relief in this New York harassment case, the Sixth Circuit denied the state’s motion
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to dismiss petitioner’s habeas appeal based on the fugitive disentitlement doctrine.  The state
contended that the appeal should be dismissed because petitioner had left the country for two
months while his federal habeas appeal was pending, and consequently failed to appear in
state court in connection with several charges unrelated to this case.  Denying the state’s
request, the Sixth Circuit reasoned that none of the ordinary justifications for exercising the
discretion conferred by the fugitive disentitlement doctrine – “(1) assuring the enforceability
of a decision against a fugitive; (2) imposing a penalty for flouting the judicial process; (3)
discouraging flights from justice to promote efficient operation of the courts; and (4) avoiding
prejudice to the other side engendered by a defendant’s flight” – would be served by
dismissing the appeal in this case. The court explained that petitioner had already pled guilty
to, and been incarcerated for, his failure to appear in state court, such that he could not avoid
enforcement of any decision in his federal habeas case, and had already been punished for
fleeing.  The court added that the state had not been prejudiced in this case by petitioner’s
failure to appear in state court, and that impact on the efficiency of the federal courts brought
about by petitioner’s relatively brief absence was not sufficient to justify dismissal of his
appeal.

134) Salter v. Crosby, 2006 WL 1029092 at *2 (11th Cir. April 20, 2006) (per curiam)
(unpublished).  Relying on Clisby v. Jones, 960 F.2d 925, 936 (11th Cir. 1992), the Eleventh
Circuit vacated the district court’s order denying relief, and remanded for a ruling by the
district court on petitioner’s insufficiency of the evidence claim, which appeared to have been
omitted from the district court’s order denying relief.  Rejecting the government’s effort to
avoid this outcome, the court stated:  

Contrary to the government’s argument, the district court’s decision that
counsel was not ineffective [on a separate issue] does not necessarily
encompass a review of the constitutional sufficiency issue, as each
determination involves different facts. In any event, even if the claims
overlap, the district court is required to address each claim separately and
should not deny habeas relief based on an implicit finding . . . ¶ We have not
recognized a harmless-error exception to the rule in Clisby, and we decline
to do so here. Accordingly, because the district court failed to address all of
Salter’s issues, we vacate and remand for further proceedings.

135) Harrington v. Gillis, 456 F.3d 118 (3rd Cir. 2006). The Third Circuit granted petitioner’s
Motion for Judicial Notice of State Court Exhibit pursuant to F.R.E. 201(b), reasoning that
the motion was uncontested, and that the exhibit in question had been admitted without
objection at petitioner’s state post-conviction relief hearing.

136) Simpson v. Battaglia, 458 F.3d 585 (7th Cir. 2006).  The Seventh Circuit rejected the state’s
contention that petitioner’s successful petition for clemency concerning his Illinois death
sentence resulted in waiver of his right to habeas review of alleged constitutional errors at his
capital sentencing trial.

137) Walck v. Edmondson, 472 F.3d 1227, 1234-35 (10th Cir. 2007). Before reaching the merits
and affirming the grant of pre-trial habeas relief on petitioner’s double jeopardy claim, the
Tenth Circuit rejected the state’s contention that the district court should have abstained from
considering the petition, holding that “Younger abstention is unwarranted where a criminal
accused presents a colorable claim that a forthcoming second state trial will constitute a
violation of her double jeopardy rights.”  The court likewise rejected the state’s argument that
petitioner was required to proceed under §2254 – including §2254(d) – rather than under
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§2241.  The court explained that, “[d]espite the fact that the Oklahoma courts arguably
addressed the merits of [petitioner’s] claim, she is neither challenging a state conviction nor
sentence and, as a result, §2254 is inapplicable,” and went on to hold that §2241 is the proper
avenue by which to challenge pretrial detention, including when such challenges are based
on double jeopardy grounds.” 

138) Nunez v. Secretary for the Department of Corrections, 2007 WL 127994 at *2 (11th Cir.
Jan. 19, 2007) (per curiam) (unpublished).  The Eleventh Circuit vacated the district court’s
denial of relief in this Florida aggravated battery case because the district court violated the
rule of Clisby v. Jones, 960 F.2d 925 (11th Cir. 1992) (en banc), by failing to address or
resolve one of the sixteen claim raised in petitioner’s §2254 petition.  Before concluding that
a remand was necessary, the court rejected the state’s contention that petitioner’s previously
unresolved ineffective assistance of counsel claim could be disposed of in the first instance
o appeal.  The court explained that “nothing in Clisby indicates that the harmless-error
analysis should apply where the district court has erred under Clisby and we have not so far
required such.” 

139) United States v. Moon, 2007 WL 1063107 at *2-3 (3rd Cir. April 10, 2007) (unpublished). 
The Third Circuit remanded this §2255 case, which had been dismissed by the district court
as untimely, for consideration of the merits.  Petitioner, acting pro se, originally filed his
§2255 motion using a form and a 60 page addendum setting out his claims.  Although this
filing was timely, the district court returned it to petitioner with an order indicating that the
form petitioner had used was out-dated, and that petitioner should include his claims on the
form, not in any attachments;  the court, however, kept petitioner’s original addendum. 
Petitioner then re-filed with the new form, but used the notation “See Addendum” in lieu of
writing his claims on the form itself.  The district court again dismissed, this time because
petitioner had not written his claims into the spaces provided on the form.  After his letter
challenging this disposition received no response, petitioner  filed another §2255 motion.  By
then, however, the limitations period had expired, and the district court dismissed the motion
as untimely.  

On appeal of the district court’s procedural rejection of the §2255 motion, the Third
Circuit held that “writing ‘See Addendum’ and then attaching a legible, typewritten set of
pages that describes the grounds for the motion ‘substantially follow[ed]’ the Rules
Governing §2255 Proceedings and Local Rule 9.3.” (quoting Rule 2(c), Rules Governing
§2255 Proceedings).  The court went on to emphasize “two key aspects of this of this case
[which] cause[] us to temper our otherwise strict approach to AEDPA filing requirements on
the facts of this case.”  “First, the rules themselves governing filing procedures – specifically
Rule 2(c) and Local Rule 9.3(b) – require ‘substantial’ compliance, not perfect compliance.” 
And second, petitioner’s submissions – which were “coherent and complete” and substantially
complied with the rules – “overwhelmingly show” that he was not attempting to “‘circumvent’
or somehow play fast and loose with the filing requirements.”   

140) Nara v. Frank, 488 F.3d 187 (3rd Cir. 2007), cert. denied sub nom. Lawler v. Nara, 552
U.S. 1309 (2008).  Before reaching the merits and affirming the district court’s grant of relief
on petitioner’s competency to plead guilty claim, the Third Circuit addressed the appellate
consequences of the state’s failure to object to the magistrate’s report and recommendation
that petitioner be granted equitable tolling and that relief be granted.  The state’s first
submission after the entry of the report and recommendation was a Rule 60(b) motion filed
more than two weeks after the district court adopted the magistrate’s conclusions.  While the
state took the position in that motion that the judgment should have been vacated because the
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state did not receive notice of the report and recommendation, the Third Circuit was unwilling
to find excusable neglect.  The court reasoned that the state had  no excuse for the lack of
notice since its attorneys had been under a standing order to register for the district’s
electronic case filing system but had failed to comply with the order, and that the state waited
17 days after the district court’s order before filing anything.  Having concluded that the state
could not be relieved of its failures, the Third Circuit went on to determine the consequences
on appeal, holding as follows: “[W]here a party fails to file timely objections to a magistrate
judge’s R & R in a habeas proceeding, and the district court then adopts the R & R, we will
only review the R & R for plain error.” 488 F.3d at 194; see also id. at 196 (“We conclude
plain error review is appropriate where a party fails to timely object to a magistrate judge’s
R & R in habeas corpus cases.”).

141) Haygood v. Quarterman, 2007 WL 1725525 at *2-3 (5th Cir. June 14, 2007) (per curiam)
(unpublished).  The Fifth Circuit dismissed the state’s appeal of the magistrate’s original
judgment conditionally granting relief in this non-capital Texas murder case, but addressed
the state’s appeal of the denial of its Rule 59(e) motion, vacated the magistrate’s ruling, and
remanding for further proceedings.  The initial appeal was dismissed because the underlying
notice of appeal was untimely.  While that notice was filed within 30 days of the denial of the
state’s Rule 59(e) motion, that motion was itself filed late pursuant to an order enlarging the
time for filing that the magistrate “lacked the power” to enter.  “Because the Rule 59(e)
motion was not timely filed, it did not extend the time in which to file the notice of appeal”
as to the underlying judgment.

The Rule 59(e) motion was directed at the magistrate’s grant of relief conditioned on
“the requirement that the state courts convene a proper inquiry into the legitimacy and scope
of [the] assertion of [the] Fifth Amendment privilege” made by a witness called by petitioner
to present new evidence of innocence at his state habeas hearing.  The need for a “proper
inquiry” arose out of the state court having first allowed the witness to invoke his right to
silence, and later ruled that the testimony the witness would have given was not sufficiently
against his penal interest to justify its admission through the account of a third party. Noting
that the magistrate’s decision contained no indication that the state habeas judge’s approach
violated clearly established federal law applicable to state post-conviction proceedings, the
Fifth Circuit held that it was “an abuse of discretion for the magistrate judge to have simply
assumed that the right in question is a clearly established federal constitutional right.” In
vacating the judgment and remanding for further proceedings, the court also added that, “in
the past, [we] have frowned upon grants of habeas relief that compel state courts to reopen
proceedings.”

142) Clark v. Waller, 490 F.3d 551, 555-56 (6th Cir.), cert. denied, 552 U.S. 1030 (2007).  Before
affirming the denial of relief on the merits, the Sixth Circuit rejected petitioner’s contention
that the district court erred in summarily dismissing his petition without reviewing the
transcripts of the state court proceedings, and without ordering the state to respond to the
petition.  After observing that petitioner “takes issue with the state court’s factual conclusions,
[but] he does not offer any specific dispute with the evidence, as summarized by the state
courts, on which those conclusions were based,” the Sixth Circuit endorsed the following
approach: “the district court need not examine the trial records if two conditions are satisfied:
(1) the state court opinions summarize the trial testimony or relevant facts; and (2) the
petitioner does not quarrel with that summary and instead contends only that the trier of fact
should have reached a different conclusion.” (citing Small v. Endicott, 998 F.2d 411, 414 (7th
Cir. 1993)).  The court did not discuss whether this standard was consistent with the pleading
requirements prescribed in the Rules Governing Section 2254 Cases, or with the instructions
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contained in the model form accompanying those Rules. 

143) Ruiz v. Quarterman, 504 F.3d 523 (5th Cir. 2007).  A majority of the Fifth Circuit panel
reversed the district court’s denial of petitioner’s Rule 60(b) motion in this Texas capital case,
and remanded for merits review of his ineffective assistance of counsel claims.  After
resolving several procedural issues in petitioner’s favor, the majority examined the district
court’s determination that the “equities”did not favor petitioner’s Rule 60(b) motion because
he had not been diligent.  The basis for the district court’s conclusion was that petitioner did
not return to state court to exhaust his claims while his federal petition was pending, but
instead pressed forward with an appeal of the district court’s denial of relief, then a petition
for writ of certiorari, and subsequently filed his second state habeas application some ninety
days after certiorari was denied.  The Fifth Circuit majority saw the circumstances differently. 
First, the majority noted that state law prevented petitioner from filing his second state
application without first obtaining a stay of the federal proceeding, and that the district court
refused to enter such a stay.  Second, the majority observed that “Ruiz’s return to state court
followed on the heels of the earliest suggestion” – in the form of two CCA decisions
suggesting merits review of second state applications might be possible – “that doing so
would not be futile.” 504 F.3d at 530.  Third, the majority commented as follows about the
course of petitioner’s litigation to date:

The state of Texas interfered with Ruiz’s constitutional rights at every
critical turn in this litigation, appointing ineffective trial counsel who failed
to investigate his past; re-appointing the same on direct appeal, despite
Ruiz’s pleas for a new lawyer; and finally providing Ruiz with incompetent
state habeas counsel, who presented the CCA with “a set of boilerplate,
frivolous claims.” Indeed the federal district court said it best, characterizing
Ruiz’s underlying ineffective-assistance claim as “significant, potentially
meritorious” and calling his state habeas counsel “appallingly inept” and
“egregiously deficient.” We are given no rational reason to conclude that the
equities run against Ruiz, despite the “fundamental unfairness” of his habeas
proceedings, or why the district court now faults the lawyers who first
exposed the work of previous counsel as being dilatory. 

504 F.3d at 530.  Finally, the majority emphasized that petitioner’s contention was not that
incompetent state habeas counsel excused a failure to exhaust; rather, “[h]e is explaining only
that he was not dilatory, sitting on his rights in order to weasel a last minute stay of execution;
that he diligently returned to state court when that court first opened its door.”  504 F.3d at
531.  Concluding that the district court abused its discretion in denying petitioner’s Rule 60(b)
motion, the majority stated:  “We say only that a procedural hurdle was erroneously placed
in Ruiz’s path, that courts universally favor judgment on the merits, and that the underlying
case here is sufficiently ‘significant [and] potentially meritorious’ that it should not be cut off
at its knees. Equity would not deny Ruiz a hearing on the merits.” 504 F.3d at 532.  

144) Boggs v. DiGuglielmo, 2008 WL 371150 (3rd Cir. Feb. 12, 2008) (unpublished).  Before
affirming the denial of relief in this non-capital murder case, the Third Circuit noted its
holding in Leyva v. Williams, 504 F.3d 357 (3rd Cir. 2007), that a pro se petitioner’s failure
to object to an adverse report and recommendation does not result in forfeiture of plenary
review where the petitioner was not warned of the consequences of his failure to object. 
Because the petitioner in this case did file objections on several points despite the absence of
a warning, however, the court determined that the matters to which he failed to object would
be reviewed only for plain error pursuant to Nara v. Frank, 488 F.3d 187 (3rd Cir. 2007).
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145) Ferguson v. Culliver, 527 F.3d 1144 (11th Cir. 2008).  The Eleventh Circuit vacated the
denial of relief on petitioner’s Faretta v. California claim, which the district court had
rejected without reviewing the transcript of the Alabama state trial court proceedings,
explaining as follows:

Waiver of assistance of counsel is an issue with constitutional implications.
In light of Ferguson’s self-representation claims, which (1) were fact
intensive; (2) required the state court to ensure that Ferguson had knowingly
and voluntarily waived his right to counsel; and (3) required the state court
to determine whether standby counsel substantially interfered with tactical
decisions or the questioning of witnesses, the absence of the trial record
precluded the district court from conducting a meaningful review of the state
court decision, even under the deferential standard imposed by the AEDPA.
To review the actions of a state trial court with respect to self-representation
claims, federal habeas courts must examine the state trial record, rather than
rely solely on the state appellate court’s findings as to what the trial record
contains. 

527 F.3d at 1149.  See also Williams v. Allen, 2009 WL 1015111 (11th Cir. April 16, 2009)
(per curiam) (vacating order denying relief on several claims without review of trial record
and remanding with instruction that district court “make explicit its consideration of the trial
record”).

146) Carrion v. Smith, 549 F.3d 583, 590 (2nd Cir. 2008).  The Second Circuit vacated the
district court’s decision granting relief on petitioner’s claim that counsel was ineffective in
advising him on whether to accept a plea offer.  Relying on Cullen v. United States, 194 F.3d
401 (2nd Cir. 1999), the Second Circuit found that the district court “erred” in substituting
its own factual determinations for those of the magistrate judge – who recommended that
relief be denied – without holding an evidentiary hearing and judging for itself the credibility
of the two witnesses who had testified before the magistrate.  The Second Circuit also noted
that testimony regarding an attorney’s “established practice” – offered in this case because
trial counsel could not recall the particulars of his advice to petitioner – can be utilized to
resolve questions about the advice given in a particular case.  The Second Circuit concluded
by remanding the case with instructions that the “district court ... either enter judgment in
accordance with the magistrate judge’s findings, or ... conduct a new hearing as a basis for
whatever findings the [district] court may then make.”

147) Johnson v. Quarterman, 2009 WL 35008 at *12-13 (5th Cir. Jan. 7, 2009) (unpublished),
cert. denied sub nom. Johnson v. Thaler, 558 U.S. 855 (2009).  In the course of affirming
the denial of relief in this Texas capital case, the Fifth Circuit held that the “district court did
not abuse its discretion in refusing to consider” affidavits from five attorneys expressing their
view that “no reasonable trial counsel would have used the strategy that Johnson’s trial
counsel used in this case.” The court went on to express its agreement “with the reasoning of
the Eleventh Circuit in Provenzano v. Singletary, 148 F.3d 1327, 1332 (11th Cir.1998),”
quoting as follows:

[I]t would not matter if a petitioner could assemble affidavits from a dozen
attorneys swearing that the strategy used at his trial was unreasonable. The
question is not one to be decided by plebiscite, by affidavits, by deposition,
or by live testimony. It is a question of law to be decided by the state courts,
by the district court, and by this Court, each in its own turn.

148)  Phelps v. Alameida, 569 F.3d 1120 (9th Cir. 2009), cert. denied, 558 U.S. 1137 (2010). In
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this non-capital California murder case, the Ninth Circuit held that the district court abused
its discretion in denying petitioner’s Rule 60(b) motion for reconsideration of its earlier
dismissal of his petition as untimely, and that a change of law warranted treatment of his
petition as timely. The original question concerning the timeliness of the petition arose out
of California’s former rules setting different finality dates for “orders” (final on the date of
entry) and “decisions” (final thirty days after entry) denying state habeas relief. Petitioner
argued that habeas cases like his fell into the latter category, but the district court disagreed,
calculated his limitations period without benefit of the additional thirty days, and dismissed
it as untimely. After a Ninth Circuit panel affirmed the dismissal of petitioner’s petition, a
different panel, in Bunney v. Mitchell, 262 F.3d 973 (9th Cir. 2001) (per curiam), embraced
the view petitioner had advocated, and several other panels soon followed suit. Armed with
this new line of circuit precedent, petitioner returned to the district court with a Rule 60(b)
motion seeking reconsideration of the order dismissing his petition as untimely. The district
court, however, rejected the motion as impermissibly second or successive, and as
unsustainable on the ground that a change in law can never justify relief under Rule 60(b).
Eleven months after petitioner’s appeal of this ruling by the district court was rejected, the
Supreme Court decided Gonzalez v. Crosby, 545 U.S. 524 (2005), which made clear that a
Rule 60(b) motion challenging a dismissal for untimeliness should not be treated as a second
or successive petition. In the wake of Gonzalez, petitioner again returned to the district court
seeking reconsideration, and the district court again denied his motion. 

From this background the Ninth Circuit panel derived three questions: (1) whether
there had actually been an intervening change in law concerning finality dates for California
state habeas petitions; (2) whether a Rule 60(b) motion can ever be based upon an intervening
change in law; and (3) if an intervening change in law is a proper basis for a Rule 60(b)
motion, how should such a request be analyzed? See 569 F.3d at 1129. As to the first question,
the court held that, in light of Bunney and the decisions following it, “the law has in fact
changed, and that it has changed decisively in Phelps’ favor.” 569 F.3d at 1129. The court
further rejected the state’s contention that the Bunney rule applied only to original habeas
petitions and not to petitions for review, noting that the state had previously taken the position
in this case that the two forms were “interchangeable,” and that judicial estoppel prevented
the state from changing positions at this stage of the litigation. 569 F.3d at 1131.

With regard to the second issue, the Ninth Circuit held that while Tomlin v. McDaniel,
865 F.2d 209 (9th Cir. 1989), stood for the proposition that a change in law could not justify
relief under Rule 60(b), “[t]he Tomlin per se rule ... was ... no longer good law” by the time
the district court ruled on petitioner’s second Rule 60(b) motion. Rather, Gonzalez “indicates
that the proper course when analyzing a Rule 60(b) motion predicated on an intervening
change in the law is to evaluate the circumstances surrounding the specific motion before the
court.” 569 F.3d at 1133. The Ninth Circuit therefore held that “Tomlin’s per se approach has
been overruled by intervening Supreme Court precedent,” and observed that recognition of
this development brought the Ninth Circuit into line with nine of the eleven other circuits. 569
F.3d at 1133. Having recognized that the per se approach taken by the district court was
invalid under Gonzalez, the court went on to conclude that the denial of petitioner’s motion
on that basis constituted an abuse of discretion. See 569 F.3d at 1134.

Finally, the court outlined the analysis that should be undertaken in connection with
a Rule 60(b) motion based on a change in law. After recognizing that “the exercise of a
court’s ample equitable power under Rule 60(b)(6) to reconsider its judgment ‘requires a
showing of “extraordinary circumstances,”’” the court identified a set of “factors ... designed
to guide courts in determining whether such extraordinary circumstances have been
demonstrated by an individual seeking relief under the rule.” 569 F.3d at 1135 (quoting
Gonzalez). Drawing from Gonzalez, the court looked first to whether the district court’s
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original untimeliness ruling was “correct under the [court of appeals’] then-prevailing
interpretation” of the limitations period, and whether petitioner had shown “diligence in
pursuing review of the statute of limitations issue.” 569 F.3d at 1135-36 (quoting Gonzalez).
Whereas both of these factors cut against a grant of Rule 60(b) relief in Gonzalez, the Ninth
Circuit found that both factors favored relief in this case since the relevant circuit law was
decidedly unsettled at the time of the district court’s initial ruling, and the panel could not
“imagine a more sterling example of diligence than Phelps has exhibited.” 569 F.3d at 1137.

Next, the court examined four factors drawn from Ritter v. Smith, 811 F.2d 1398 (11th
Cir. 1987), which was cited favorably by the Supreme Court in Gonzalez, and concluded that
these factors also favored petitioner. First, the judgment being challenged in the Rule 60(b)
motion had not “cause one or more of the parties to change his legal position in reliance on
that judgment,” 569 F.3d at 1138; second, the “‘delay between the finality of the judgment
and the motion for Rule 60(b)(6) relief’” was a mere four months, which “weighs strongly in
Phelps’ favor,” id. (quoting Ritter); third, there was a “‘close connection’” between the
original judgment and the intervening change, such that the “change in the law directly
overruled the decision for which reconsideration was sought,” 569 F.3d at 1139 (quoting
Ritter); and fourth, no “‘considerations of comity’” counseled against granting Rule 60(b)
relief since petitioner challenged only “an erroneous judgment that prevented the court from
ever reaching the merits of th[e] petition,” id. (emphasis by the court). Having concluded that
all relevant factors “weigh strongly in favor of granting Rule 60(b)(6) relief,” the Ninth
Circuit granted petitioner’s request for relief from the district court’s judgment and remanded
the case for merits review of the petition. 569 F.3d at 1140.

149) Cheeks v. Gaetz, 571 F.3d 680, 690 (7th Cir. 2009).  Following a discussion of the merits of
petitioner’s claim – which challenged his home invasion conviction, but not his murder
conviction – the Seventh Circuit concluded that full review and adjudication was unnecessary
under the “concurrent sentence doctrine.” The court explained that petitioner had been
sentenced concurrently on the two convictions, and that the “home invasion conviction carries
with it no additional consequences beyond those accompanying [the] murder conviction.”
“Therefore,” the court concluded, “we do not think that ‘law and justice’ requires further
proceedings in this habeas case where Cheeks has not pointed us to any potential benefit from
doing so.” (quoting 28 U.S.C. § 2243).

150)  Williams v. Jones, 571 F.3d 1086, 1090-91 (10th Cir. 2009) (per curiam), cert. denied, 560
U.S. 952 (2010). In this Oklahoma murder case, a majority of the Tenth Circuit panel vacated
the district court’s denial of relief on petitioner’s challenge to the remedy chosen by the
Oklahoma Court of Criminal Appeals (OCCA) after it found trial counsel ineffective for
giving petitioner bad plea advice, and remanded for further proceedings. During state court
proceedings, the OCCA recognized that trial counsel had been ineffective in insisting – on the
ground that he believed his client was innocent – that petitioner reject an offer to plead guilty
to second degree murder in exchange for a ten year sentence, and instead urging him to trial,
where he was convicted of first degree murder and sentenced to life without parole. Finding
itself constrained by state sentencing law, however, the OCCA purported to remedy the Sixth
Amendment violation created by trial counsel’s ineffectiveness by modifying petitioner’s
sentence to life with the possibility of parole, which was the lowest available punishment for
first degree murder under Oklahoma law.

Without resolving whether its review of the OCCA’s remedy selection was governed
by §2254(d), the Tenth Circuit majority held that, “even under a deferential standard of
review the remedy was objectively unreasonable.” “We think it axiomatic,” the majority
explained, “that the remedy for a properly presented constitutional violation should not be
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frustrated by the sentencing options available under state law, but rather should be consistent
with federal law.” While acknowledging that “the options in this case [may be] limited to
specific performance or a new trial,” the majority remanded the case “with instructions to the
district court to entertain briefing and impose a remedy that comes as close as possible to
remedying the constitutional violation, and is not limited by state law.”

151) Pudelski v. Wilson, 576 F.3d 595, 610 (6th Cir. 2009), cert. denied, 560 U.S. 904 (2010).
In this non-capital Ohio murder case, the Sixth Circuit rejected the district court’s
determination that errors alleged to have occurred in connection with petitioner’s state court
motion for a new trial were unreviewable pursuant to Kirby v. Dutton, 794 F.2d 245 (6th Cir.
1986) (errors in state post-conviction proceedings are not cognizable in federal habeas),
because that motion constituted a post-conviction proceeding. Instead, the court held that
“when a state defendant files a motion for new trial before filing a direct appeal, and when
the denial of that motion is then consolidated with and reviewed during the direct appeal, the
motion for new trial is part of the original criminal proceedings and is not a collateral
proceeding.” After determining that petitioner’s motion for a new trial fit these criteria, the
court went on to consider and reject his claims on the merits.

152) Ferrell v. United States, 2009 WL 2572574 (11th Cir. Aug. 21, 2009) (per curiam)
(unpublished). The Eleventh Circuit held that rule of Clisby v. Jones, 960 F.3d 925 (11th Cir.
1992), requiring a federal district court to resolve all constitutional claims raised in a §2254
proceeding, applies to §2255 proceedings as well. Because the district court in this case failed
to address one of the claims set forth in petitioner’s §2255 motion, the Eleventh Circuit
vacated the denial of relief and remanded the case for resolution of the remaining claim.

153) Thompson v. Bell, 580 F.3d 423 (6th Cir. 2009), cert. denied, 562 U.S. 831 (2010). In this
Tennessee capital case, the Sixth Circuit panel reversed the district court’s order denying
petitioner’s Rule 60(b) motion seeking relief from an earlier judgment finding four ineffective
assistance of counsel claims procedurally barred. The claims were originally rejected on the
ground that petitioner had failed to seek discretionary review of the state post-conviction
court’s order denying them in the Tennessee Supreme Court. While petitioner’s appeal of the
district court’s order dismissing those claims was pending in the Sixth Circuit, the Tennessee
Supreme Court promulgated its Rule 39, making clear that a request for discretionary review
of claims like petitioner’s was not necessary in order to exhaust state court remedies. After
nearly five years of additional proceedings in the Sixth Circuit and the Supreme Court – none
of which directly involved the new Rule 39 – the mandate to dismiss petitioner’s initial habeas
petition finally issued. Less than two months later, petitioner returned to the district court with
his Rule 60(b) motion, arguing that the promulgation of Tennessee Supreme Court Rule 39
constituted an “extraordinary circumstance” warranting relief from the judgment finding his
ineffective assistance claims barred. 

Examining the district court’s denial of that motion, a majority of the Sixth Circuit
panel held, pursuant to In re Abdur’Rahman, 392 F.3d 174 (6th Cir. 2004) (en banc), that “a
motion based upon the promulgation of TSCR 39 is an extraordinary circumstance warranting
relief under Rule 60(b)(6).”580 F.3d at 443. The majority further concluded that while
petitioner waited more than four years after TSCR 39 took effect to file his Rule 60(b) motion,
“the reasons for [his] delay” – i.e., the Sixth Circuit’s pre-Abdur’Rahman rule requiring that
Rule 60(b) motions be treated as successive petitions, and the delay in issuance of the court
of appeals’ mandate in the earlier appeal – “are understandable.” Id.

154) Nash v. Ryan, 581 F.3d 1048 (9th Cir. 2009), cert. dismissed, 559 U.S. 999 (2010). Relying
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on Rohan ex rel. Gates v. Woodford, 334 F.3d 803 (9th Cir. 2003) (implying right to
competence during district court proceedings from statutory right to counsel in capital habeas
cases), the Ninth Circuit granted petitioner’s motion for a limited remand to determine his
competency to proceed on appeal. The court began by holding that “the statutory right to
competence in capital habeas cases that we recognized in Rohan applies to appeals.
Accordingly, a petitioner who lacks the ability to communicate rationally, and who seeks to
raise claims on appeal that could potentially benefit from such communication is entitled to
a stay of the appeal until the petitioner is found competent.” 581 F.3d at 1055.

Applying this standard, the court next determined that the ineffective assistance of
counsel claims likely to be raised on appeal could benefit from petitioner’s assistance, noting
that “[t]he need for rational communication here is particularly important because Nash has
been assisted by several attorneys over the years,” and “[a]ttempts by Nash’s current counsel
to contact his trial counsel have been unsuccessful.” 581 F.3d at 1055-56. Turning to the
allegation that petitioner is incompetent, the court explained that “competency to pursue
federal habeas relief in a death penalty case requires that the petitioner possess essentially the
same mental capacity that renders him competent to stand trial: the ability to understand and
communicate rationally with counsel when necessary.” 581 F.3d at 1057. In this case,
petitioner “presented sufficient evidence of incompetence” – an expert report describing
petitioner’s delusions and hallucinations and deeming him “not competent to proceed with his
appeals,” and a sealed declaration from counsel “outlining her own difficulties in
communicating with Nash” – “to warrant a competency determination under any of the
various standards ....” 581 F.3d at  1056. Finally, the court rejected the state’s contention that
petitioner waived his competency argument by failing to raise it in the district court. Citing
the expert report, the court explained that “ninety-three-year-old Nash’s competency continues
to decline,” and that “the precise issue we consider here ... is not subject to the waiver rule
invoked by the State.” 581 F.3d at 1058. The court concluded by remanding the case with
instructions “to conduct a competency determination.” Id.

155) Williams v. Martinez, 586 F.3d 995 (D.C. Cir. 2009), cert. denied, 559 U.S. 1042 (2010). 
Before granting a COA and remanding this case, the D.C. Circuit held § 23-110 of the D.C.
Code does not deprive federal courts of habeas jurisdiction over ineffective assistance of
appellate counsel claims because, pursuant to D.C. Court of Appeals case law, such claims
are not brought under § 23-110, but must instead be brought in the form of a motion to recall
the appellate mandate, for which no bar to subsequent federal habeas review exists.

156) Buchanan v. Snedeker, 588 F.3d 1281, 1283 (10th Cir. 2009). Over the state’s objection,
the Tenth Circuit granted petitioner’s motion to dismiss as moot the state’s appeal of the
district court’s grant of relief from petitioner’s convictions for first degree murder and
conspiracy. While the appeal was pending, the parties entered into a plea agreement calling
for a guilty plea to accessory to second degree murder and dismissal of the original charges;
that agreement was then accepted by the state court judge and petitioner was sentenced
accordingly. In response to petitioner’s motion to dismiss the Tenth Circuit appeal, however,
the state contended that “if this appeal is deemed moot, the district court’s judgment granting
... relief must be vacated.” The Tenth Circuit disagreed:

[T]he State is mistaken. Although “vacatur must be decreed for those
judgments whose review is ... prevented through happenstance,” U.S.
Bancorp Mortgage Co. v. Bonner Mall P'ship, 513 U.S. 18, 23 (1994), a
different rule applies where, as here, “mootness results from settlement,” id.
at 25. In those situations, “the losing party has voluntarily forfeited his legal
remedy by the ordinary processes of appeal or certiorari, thereby
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surrendering his claim to the equitable remedy of vacatur.” Id. ... In this case,
the State, by entering into the plea agreement with Buchanan in state court,
effectively settled the ongoing federal habeas dispute. ... Consequently, the
State, by voluntarily entering into the plea agreement with Buchanan, is not
entitled to vacatur of the district court’s judgment granting Buchanan federal
habeas relief.

157) White v. Thaler, 610 F.3d 890, 898 (5th Cir. 2010).  Prior to granting relief in this in this
non-capital Texas murder and aggravated assault case, the Fifth Circuit joined the Sixth,
Seventh and Eight Circuits in holding that “the consensual delegation of a § 2254 proceeding
to a magistrate judge does not violate Article III.”

158) Long v. United States, 626 F.3d 1167, 1170 (11th Cir. 2010).  The Eleventh Circuit vacated
the dismissal as untimely and remanded this § 2255 case, finding that the district court
violated the rule of Clisby v. Jones, 960 F.3d 925 (11th Cir. 1992), by failing to address
petitioner’s contention that he was entitled to tolling of the limitations period.  In reaching this
conclusion, the court rejected the government’s argument that Clisby only requires district
courts to resolve all of a petitioner’s substantive claims for relief, and does not extend to
procedural issues.  The court then directed as follows:

[I]n a post-conviction case, the district court must develop a record sufficient
to facilitate our review of all issues pertinent to an application for a COA
and, by extension, the ultimate merit of any issues for which a COA is
granted. If the post-conviction motion or petition is dismissed as untimely,
the district court must create a record that will facilitate meaningful appellate
review of the correctness of the procedural ruling, the merit of the underlying
substantive claims, or both, as required by Slack v. McDaniel, 529 U.S. 473,
484 (2000) (holding that a COA applicant must show arguable merit to both
his procedural argument and an underlying constitutional claim). This will
require the district court to resolve all claims the petitioner raises for tolling
of the limitations period, regardless of whether those claims are granted or
denied. 

159) Baze v. Parker, 632 F.3d 338 (6th Cir.), cert. denied, 565 U.S. 873 (2011).  In this Kentucky
capital case, the Sixth Circuit panel affirmed the district court’s dismissal of Baze’s motion
for an order directing state officials not to interfere with his clemency investigation for lack
of jurisdiction.  After discussing and rejecting Baze’s contentions that the district court had
jurisdiction under 18 U.S.C. § 3599(f), or, in the alternative, the All Writs Act, 28 U.S.C. §
1651, the Sixth Circuit summarized its findings as follows:

Simply put, the power to authorize reimbursement is distinct from the power
to ensure acquisition of information against all outside obstacles. Congress,
in enacting section 3599, provided federal courts with one power but not the
other, and it is not our place to upset that choice, be it through the All Writs
Act or any other means. Because the only jurisdictional power granted to the
district court by section 3599 is the power to appoint attorneys and oversee
the release of federal funds to those attorneys, the relief that Baze seeks here
is not “in aid of” the district court's preexisting jurisdiction under section
3599 and is thus outside the scope of the All Writs Act.

632 F.3d at 346. 
Judge Cole concurred in the judgment, writing separately to note that there may be

circumstances – e.g., state action preventing counsel appointed pursuant to § 3599 from
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meeting with a client – under which § 3599(f) would provide a federal court with jurisdiction
to consider “a non-pecuniary request.”  Id.

160) Brandt v. Ozmint, 636 F.3d 124, 137 (4th Cir. 2011).  After affirming the grant of relief on
petitioner’s challenge to a criminal contempt judgment entered by the judge in a legal
malpractice case in which he had been the plaintiff, the Fourth Circuit considered and rejected
the argument by the defendant in that civil case that the district court erred in denying her
motion to intervene in petitioner’s habeas action under the Crime Victims Rights Act
(CVRA).  The court noted that “the CVRA’s plain language makes no reference to
intervention,” and went on to conclude that “the district court fully complied with [the
proposed intervener’s] right to be reasonably heard by construing her submissions as amicus
briefs.”

161) Gilbert v. United States, 640 F.3d 1293, 1323 (11th Cir. 2011) (en banc), cert. denied, 565
U.S. 1116 (2012).  A majority of the en banc Eleventh Circuit held that the “savings clause”
set forth in 28 U.S.C. § 2255(e) “does not authorize a federal prisoner to bring in a § 2241
petition a claim, which would otherwise be barred by § 2255(h), that the sentencing guidelines
were misapplied in a way that resulted in a longer sentence not exceeding the statutory
maximum.” 

162) Breakiron v. Horn, 642 F.3d 126, 133 n.7 (3rd Cir. 2011). Before addressing petitioner’s
contention that a Brady violation found by the district court to have invalidated one of his
convictions also required relief from a different conviction, the Third Circuit noted the state’s
argument that petitioner had waived the issue by failing to assert it in the district court.  After
acknowledging the absence of “any document filed in the District Court actually raising the
[claim],” the Third Circuit chose to reach it anyway “because the District Court did so and the
merits are fully briefed.”

163) Martinez v. Caldwell, 644 F.3d 238 (5th Cir. 2011), cert. denied, 565 U.S. 1196 (2012). 
Before reaching the merits and reversing the district court’s grant of relief on petitioner’s
pretrial double jeopardy claim, the Fifth Circuit joined the First, Ninth and Tenth Circuits in
holding that “§ 2254(d) deference never applies to habeas petitions brought by pretrial
detainees under § 2241.” 644 F.3d at 242.  The court reasoned that while Congress saw fit to
amend § 2254(d) to mandate a “deferential standard” for “post-conviction habeas petitioners,”
“it did not similarly amend § 2241,” and “[t]here is no ... evidence that AEDPA or § 2254
were intended to impact pre-trial detainees or § 2241.” Id.  The court went on to reject the
state’s contention that “the rationale for differentiating between § 2241 and § 2254(d) ...
ceases once a state court has fully adjudicated ‘precisely the same claim now brought in
federal court,’” as happened in this case. Id.  “The plain language of the statutes,” the court
explained, “demonstrates that § 2254 is textually distinct from § 2241; one explicitly
mandates deference, the other does not. ... Nothing in § 2241, or its legislative history,
indicates that Congress perceived a problem, or a need to address ... habeas abuses under §
2241.” Id.

164) Adams v. Bradshaw, 644 F.3d 481 (6th Cir. 2011).  Acting on the Warden’s interlocutory
appeal, the Sixth Circuit affirmed the district court’s decision refusing to dismiss petitioner’s
challenge to Ohio’s lethal injection procedures as not cognizable under 28 U.S.C. § 2254. 
After briefly summarizing the Supreme Court’s decisions in Hill v. McDonough, 547 U.S. 573
(2006), and Nelson v. Campbell, 541 U.S. 637 (2004), the Sixth Circuit observed that neither
decision held that “a method-of-execution challenge is not cognizable in habeas or that a
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federal court ‘lacks jurisdiction’ to adjudicate such a claim in a habeas action.” 644 F.3d at
483.  The court continued:

Whereas it is true that certain claims that can be raised in a federal habeas
petition cannot be raised in a § 1983 action, it does not necessarily follow
that any claim that can be raised in a § 1983 action cannot be raised in a
habeas petition. Moreover, Hill can be distinguished from this case on the
basis that Adams has not conceded the existence of an acceptable alternative
procedure. Thus, Adams’s lethal-injection claim, if successful, could render
his death sentence effectively invalid. 

Id. (citations omitted).

165) Word v. Lord, 648 F.3d 129, 132 (2nd Cir. 2011) (per curiam).  In the course of denying
leave to file a second or successive habeas petition in this New York reckless manslaughter
and depraved indifference murder case, the Second Circuit held that “alleged errors in a
[state] postconviction proceeding are not grounds for § 2254 review because federal law does
not require states to provide a post-conviction mechanism for seeking relief.” 

166) D’Ambrosio v. Bagley, 656 F.3d 379 (6th Cir. 2011), cert. denied sub nom. Bobby v.
D’Ambrosio, 565 U.S. 1185 (2012).  A majority of the Sixth Circuit panel rejected the state’s
contention that the district court lacked jurisdiction to modify a prior order granting relief in
this Ohio capital case in response to petitioner’s Rule 60(b) motion.  The district court
originally granted conditional guilt phase relief on a Brady v. Maryland claim, and ordered
the state to either “set aside” petitioner’s conviction or death sentence, or retry him within 180
days.  While the state made efforts to comply with the second option, a timely retrial was
prevented when prosecutors delayed disclosure of significant physical evidence, the testing
of which could not be completed without a continuance.  The state then moved the federal
court for an extension of the time prescribed in the previously issued conditional writ, and the
district court responded by making the writ unconditional and ordering that petitioner’s record
be expunged, but declining to bar re-prosecution.  Just over two months later, petitioner
returned to federal court with a Rule 60(b) motion seeking an order barring re-prosecution on
the ground that the state’s central witness had died one day prior to issuance of the district
court’s last order, and the state had concealed that fact until shortly before the Rule 60(b)
motion was filed.  Citing the state’s history of misconduct and inequitable behavior impacting
petitioner’s right to a fair trial, the district court granted petitioner’s motion and entered an
order barring re-prosecution.

Relying on Pitchess v. Davis, 421 U.S. 482 (1975), and Fisher v. Rose, 757 F.3d 789
(6th Cir. 1985), the state contended on appeal that the district court lacked jurisdiction to enter
the order barring re-prosecution.  The Sixth Circuit majority rejected that argument,
explaining that both decisions were “different from D’Ambrosio’s case” in that both
“involved the district court acting after the state had complied with a conditional writ.” 656
F.3d at 387.  Here, on the other hand, “the state never complied with the conditional writ, and
the district court’s jurisdiction remained intact pursuant to the principle of Gentry v. Deuth,
456 F.3d 687, 692 (6th Cir.2006), that ‘the district court retain[s] jurisdiction to enforce its
conditional grant of a writ of habeas corpus.’”  Id. After further noting that petitioner’s Rule
60(b) motion rested solely on the state’s non-compliance with the original writ, and the
consequences of that non-compliance (including loss of access to the central witness, whose
story petitioner was prepared to destroy with previously suppressed evidence), the majority
held that the district court retained jurisdiction to modify its prior orders under Rule 60(b). 
Finally, the majority observed that “the next step ... would be to determine whether the district
court abused its discretion in” barring re-prosecution, but the warden had not challenged “the

Misc. AEDPA Issues  1412 -- CTA



district court’s exercise of discretion in her appeal to this court.” 656 F.3d at 390.

167) Register v. Thaler, 681 F.3d 623 (5th Cir. 2012).  The Fifth Circuit vacated the grant of relief
in this Texas possession or transportation of anhydrous ammonia case and remanded for
further record development.  The district court had granted relief after determining that there
was no record of the state court proceedings, such that review of petitioner’s conviction was
impossible.  On appeal, the Fifth Circuit acknowledged that “[r]eview on this record poses
challenges,” but concluded that further proceedings were possible and necessary:

First, there is Cullen v. Pinholster, which limits review under § 2254(d) to
the record that was before the state court. While we have neither a trial
transcript nor any written analysis of Register’s state habeas petition from the
state trial court or CCA, the state habeas court’s failure to act on Register’s
petition is under Texas law a decision that there were no unresolved factual
issues relevant to Register’s detention. The federal district court thus may
presume that the CCA found no unresolved factual issues relevant to
Register’s detention and “look through” the CCA’s decision to analyze the
trial court’s rejection of Register’s petition. The state trial court had at its
disposal not only the record documents now in Register’s file, but also the
trial judge’s recollection of the trial, pre-trial, and post-trial proceedings.
Under these circumstances, Pinholster does not bar the district court from
re-creating, if it can, the record that the state trial court had before it when it
reviewed Register's habeas petition.  ¶  As an initial step, the district court
should determine whether Register has made a preliminary showing that
further factual development of his claims “might be fruitful.” If the district
court determines that Register has made such a showing, it may, as it thinks
appropriate, solicit from the trial judge a certificate setting forth the facts
occurring at trial, allow the parties to take depositions and submit affidavits,
and, if needed, conduct a live evidentiary hearing.

681 F.3d at 627 (footnotes omitted).

168) Lewis v. Ayers, 681 F.3d 992 (9th Cir. 2012).  The Ninth Circuit held that a district court’s
determination that a prisoner is competent to proceed in habeas does not fall within the
collateral order doctrine, and is therefore not immediately appealable.

169) Carrera v. Ayers, 699 F.3d 1104 (9th Cir.  2012) (en banc), cert. denied, 569 U.S. 965
(2013).  Before examining the merits and denying relief on petitioner’s claim that trial counsel
was ineffective for failing to challenge the prosecution’s exercise of its peremptory strikes
under People v. Wheeler, 583 P.2d 748 (Cal. 1978), the Ninth Circuit framed the dispositive
question as follows:

Because we are evaluating the likelihood of success of Carrera’s hypothetical
Wheeler objection in the context of an ineffective assistance claim, he has the
burden to show under Strickland [v. Washington] a reasonable probability he
would have prevailed on a Wheeler claim.

699 F.3d at 1108.  Later, after determining that a Wheeler objection would not have prevailed
before the trial court under the law as it stood at that time, the court added that “Carrera can
also demonstrate prejudice by showing that a Wheeler objection would have succeeded on
direct appeal.”  Id. at 1109.  Following further analysis of petitioner’s claim in light of legal
developments while his case was pending on direct appeal, the Ninth Circuit found no
reasonable likelihood of success at that stage either.
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170) Ross v. Varano, 712 F.3d 784 (3rd Cir. 2013).  After affirming the district court’s orders
granting equitable tolling and habeas relief in this Pennsylvania non-capital murder case, the
Third Circuit instructed the district court to “modify its order to the state court to reinstate
Ross’s appeal, and, instead, to order his release within 90 days unless the Commonwealth of
Pennsylvania reinstates his appeal.” 712 F. 3d at 804.  The court explained that this change
was necessary “because principles of comity and jurisdiction prohibit a district court from
ordering the reinstatement of a state court appeal: ‘[A] district court’s power to grant a writ
of habeas corpus under 28 U.S.C. § 2254 is limited on this record to directing [the prisoner’s]
release from custody if the state fails to correct the constitutional violation.’” Id. (quoting
Barry v. Brower, 864 F.2d 294, 296 (3d Cir.1988)). 

171) Kraus v. Taylor, 715 F.3d 589 (6th Cir. 2013).  The Sixth Circuit vacated the denial of
petitioner’s pair of § 2254 challenges to his Kentucky convictions “on charges of first-degree
rape, sodomy, and sexual abuse involving two mentally delayed women,” 715 F.3d at 591, and
remanded for expansion of the record and reconsideration.  The judgments against petitioner
were generated over the course of two trials at which the main witnesses were the alleged
victims, both of whom testified by closed circuit pursuant to rules applicable to child
witnesses.  After his convictions and sentences were upheld by the state courts, petitioner
sought federal habeas relief asserting, among other claims, that the evidence was
constitutionally insufficient, and that his right to confront witnesses against him had been
violated.  Following the filing of the habeas petitions, the federal district court ordered the
state to submit various materials, including the complete records of the trial proceedings. 
Despite that order, the state never produced the trial records – which, it turned out, existed
only on video – and the district court eventually adopted a magistrate’s report and
recommendation denying relief on the merits of petitioner’s claims without ever having
reviewed what occurred at trial.  

After reconsidering its earlier refusal to grant a COA on one of petitioner’s two
virtually identical Confrontation Clause claims (the other had been certified), the Sixth Circuit
held that the “many serious concerns” raised by petitioner’s claims implicated the “general
rule in this circuit” that district courts must review the “‘entire state court trial transcript in
habeas cases ....’” 715 F.3d at 595 (quoting Adams v. Holland, 330 F.3d 398, 406 (6th Cir.
2003)). The court explained:

This case provides an excellent example of the sound rationale for requiring
the district court to review actual trial records, rather than relying on mere
assertions about those records contained in appellate briefs, when it considers
a habeas petition. The key witnesses in Kraus’s trials were his accusers, Hale
and Riley. As alluded to earlier, the circumstances of their testimony were
unique. Both Hale and Riley function mentally on the level of a child. At
trial, they testified via closed-circuit television with the assistance of
interpreters and anatomically correct dolls. The descriptions of their
testimony provided to the Kentucky courts on direct appeal by Kraus and the
Commonwealth are inconsistent. * * * Without the trial records, we fail to
understand how the district court could have drawn a fair conclusion about
the content of [the] testimony. 

715 F.3d at 596. After further explaining that “these cases do not fit th[e] narrow exception”
to the “Adams rule” recognized in Clark v. Waller, 490 F.3d 551, 556 (6th Cir. 2007)
(permitting district court to forego review of state record where state court opinions
summarize relevant facts, and those summaries are undisputed), id., the Sixth Circuit vacated
the district court’s judgments and remanded with instructions to “expand the records in both
cases and reconsider the substantive constitutional claims identified in the COAs ...,” id. at
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598; see also id. (“The expanded record should include, at the very least, the complete video
recordings of Kraus’s two trials, including the recordings of the closed-circuit testimony of
Hale and Riley.”).

172) Weddington v. Zatecky, 721 F.3d 456, 463 (7th Cir. 2013).  Before remanding this Indiana
rape and robbery case for fact development on equitable tolling and procedural default, the
Seventh Circuit determined that the case should be assigned to a different district judge on
remand.  Relying on 28 U.S.C. § 455(a), the court found that the federal district judge’s prior
service as a state judge in one of petitioner’s two trials (the one not challenged in his federal
petition), and her adjudication of a suppression issue that affected both trials and figured in
his claims for federal habeas relief, gave rise to “an appearance of impropriety.”

173) McNabb v. Commissioner, Alabama Dept. of Corrections, 727 F.3d 1334 (11th Cir. 2013),
cert. denied sub nom. McNabb v. Thomas, 135 S.Ct. 951 (2015).  Before affirming the denial
of relief in this Alabama capital case, the Eleventh Circuit rejected petitioner’s contentions
that his right to procedural due process was violated when the district court dismissed his
petition without merits briefing, and that he should have been permitted to assert a challenge
to Alabama’s lethal injection protocol in his habeas proceeding rather than in a separate §
1983 case.  

With regard to dismissal of the petition without merits briefing, two members of the
Eleventh Circuit panel agreed with petitioner’s contention that he “should have been able to
rely upon the [lower] court’s scheduling order,” which had indicated that briefing would be
ordered once the claims eligible for merits review had been identified.  727 F.3d at 1339. 
They did not agree, however, that the court’s failure to follow that order violated due process,
explaining that “there is no provision in the habeas rules” requiring merits briefing prior to
disposition, an concluding that, although “[w]e may not fully condone this procedure,  ...
neither can we say it amounted to a due process violation.” Id. at 1340.  Judge Jordan wrote
separately to explain that the absence of a briefing requirement in the habeas rules “does not
answer whether the failure to permit such briefing in a case like this one violates the Due
Process Clause.”  Id. at 1348.  After further observing that “the State would have been
indignant (and rightly so) [if] it had lost without being heard, and ... would have sought
reversal on that ground,” Judge Jordan concluded that the lengthy petition and answer filed
by the parties below had been sufficient to ensure that petitioner “was heard on his claims,
and so was the State.”  Id. 

Elsewhere in its opinion, the panel upheld the district court’s dismissal of petitioner’s
challenge to Alabama’s lethal injection protocol.  After observing that “[i]ssues sounding in
habeas are mutually exclusive from those sounding in a § 1983 action,” the court found as
follows:

Usually, an inmate who challenges a state’s method of execution is attacking
the means by which the State intends to execute him, which is a circumstance
of his confinement. It is not an attack on the validity of his conviction and/or
sentence. For that reason, “[a] § 1983 lawsuit, not a habeas proceeding, is the
proper way to challenge lethal injection procedures.” Tompkins v. Sec'y,
Dep't of Corr., 557 F.3d 1257, 1261 (11th Cir.2009). Hence, we conclude
that the district court did not err in dismissing McNabb’s lethal injection
challenge in his federal habeas petition. That avenue of relief is still available
to him in a § 1983 action.

727 F.3d at 1344.

174) Good v. Berghuis, 729 F.3d 636, 639 (6th Cir. 2013), cert. denied, 135 S.Ct. 1174 (2015). 
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After surveying the positions taken by other circuits and prior Sixth Circuit panels, the court
held that the “‘opportunity for full and fair consideration’” contemplated by Stone v. Powell,
428 U.S. 465 (1976), “means an available avenue for the prisoner to present his claim to the
state courts, not an inquiry into the adequacy of the procedure actually used to resolve that
particular claim.”

175) Purvis v. Secretary, Florida Dept. of Corrections, 548 Fed.Appx. 573, 576 (11th Cir. 2013)
(unpublished), cert. denied sub nom. Price v. Crews, 134 S.Ct. 1896 (2014).  Before
affirming the denial of petitioner’s claim that trial counsel was ineffective for failing to raise
a Batson v Kentucky, 476 U.S. 79 (1986), objection in this Florida sexual battery case, the
Eleventh Circuit reiterated that “‘the law of this circuit [is] that an ineffective assistance of
counsel claim based on the failure to object to a structural error at trial requires proof of
[Strickland] prejudice.’” (quoting Purvis v. Crosby, 451 F.3d 734, 742 (11th Cir.2006)).

176) Brown v. United States, 748 F.3d 1045, 1072 (11th Cir. 2014).  After a lengthy and detailed
analysis, the Eleventh Circuit panel held that “28 U.S.C. § 636(c) does not authorize a
magistrate judge to enter final judgment on a § 2255 motion.” 

177) Rodriguez v. Florida Dept. of Corrections, 748 F.3d 1073 (11th Cir. 2014), cert. denied, 135
S.Ct. 1170 (2015).  Joining the Fourth and Fifth Circuits (the only other courts of appeals to
have addressed the issue), the Eleventh Circuit held that “a state is required to serve a
petitioner with its answer to a § 2254 petition,” and that “any exhibits or documents that are
referenced in the answer and filed with the Court are part of the answer, whether the filings
are made together or at different times. This being the case, service of these exhibits, like the
answer itself, is procedurally required.” 748 F.3d at 1075.  Applying that holding, the
Eleventh Circuit reversed the district court’s refusal to reconsider an earlier order denying
petitioner’s request that the state be required to serve him with the twelve exhibits it filed in
an appendix and relied upon throughout its briefing.  The court concluded by remanding the
case with “instructions that the State serve [petitioner] with the twelve documents in the
Appendix to which he is procedurally entitled so that he may be allowed to amend his reply
to the State’s answer. After that amended reply is filed, the District Court should adjudicate
the merits of the fully briefed habeas corpus petition.” Id. at 1082.  See also Moore v.
Secretary, Florida Dept. of Corrections, 657 Fed.Appx. 826 (11th Cir. 2016) (per curiam)
(reversing denial of relief and remanding pursuant to Rodriguez where state failed to serve
petitioner with exhibits contained in appendix it filed with district court). 

178) Cox v. Horn, 757 F.3d 113 (3rd Cir. 2014), cert. denied sub nom. Wetzel v. Cox, 135 S.Ct.
1548 (2015).  The Third Circuit vacated the denial of the Rule 60(b)(6) motion in this
Pennsylvania murder case, finding that the district court abused its discretion by holding, in
accordance with the Fifth Circuit’s decision in Adams v. Thaler, 679 F.3d 312, 320 (5th Cir.
2012), that the change of law announced in Martinez v. Ryan was categorically insufficient
to support relief from a prior judgment rejecting petitioner’s ineffective assistance of trial
counsel claims as procedurally barred.  Observing that “Adams is not concordant with our
precedent,” the Third Circuit held that to the extent the district court “stopped its inquiry”
based on the Fifth Circuit’s categorical approach, “it did not employ the full, case-specific
analysis we require when faced with a 60(b)(6) motion ....”  757 F.3d at 120.  The court went
on to explain that under Third Circuit precedent, “intervening changes in law rarely” – as
distinguished from never – “justify relief,” id. at 121, and emphasized that circuit law has
“long employed a flexible, multifactor approach to Rule 60(b)(6) motions, including those
built upon a post-judgment change in the law, that takes into account all the particulars of a
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movant’s case,” id. at 122.  In this case, those particulars included: “the merits of [the]
petitioner’s underlying ineffective assistance of counsel claim,” id. at 124; see also id. at 124-
25 (“A court need not provide a remedy under 60(b)(6) for claims of dubious merit that only
weakly establish ineffective assistance by trial or pot-conviction counsel.”); “whether the
conviction and initial federal habeas proceeding were only recently completed or ended years
ago,” id. at 125; “[a] movant’s diligence in pursuing review of his ineffective assistance
claims,” id. at 126; see also id. at 116 (noting absence of dispute in this case that filing of
Rule 60(b)(6) motion “roughly ninety days after Martinez ... is close enough ... to be deemed
reasonable”); and whether the case involves a death sentence, see id. at 126 (“Although Cox
did not receive a capital sentence for the murder [in this case], that murder conviction was
used as an aggravating factor in arriving at a death sentence in a separate case, albeit one that
is still under habeas review. That fact is significant.”).  The court concluded by remanding the
case for further consideration by the district court.

179) Bucklon v. Secretary, Florida Dept. of Corrections, 606 Fed.Appx. 490 (11th Cir. 2015)
(per curiam).  The Eleventh Circuit reversed the district court’s order denying petitioner’s
Rule 60(b)(6) motion in this Florida case.  The basis for petitioner’s motion was that the
district court had erred in its original order by dismissing several of his claims on the mistaken
belief that he had violated a Florida procedural rule requiring him to brief the claims as part
of his appeal of the denial of post-conviction relief.  In support of his motion, petitioner
pointed to Cunningham v. State, 131 So.3d 793 (Fla. 2d DCA 2012), which clarified that the
state appellate court’s policy had actually been to “consider the merits of all grounds” in cases
like his, and that this clarification constituted an “extraordinary circumstance” for Rule 60(b)
purposes. 606 Fed.Appx. at 493.  The Eleventh Circuit panel agreed.  Characterizing this case
as “quite different” from Gonzalez v. Crosby, 545 U.S. 524 (2005), the Eleventh Circuit found
that “Cunningham did not constitute a mere change in law; it demonstrated that federal corts
had misunderstood Florida state appellate court procedure,” and added that, “to not follow
Florida’s clarification of its ‘own procedural rule’ in Cunningham would ‘undermin[e] the
principle of comity on whicb AEDPA is based.’” 606 Fed.Appx. at 494 (quoting Thompson
v. Bell, 580 F.3d 423, 442 (6th Cir. 2009)).  The court went on to find that although petitioner
had “waited eighteen months after Cunningham was issued to file []his Rule 60(b)(6)
motion,” his timing had been reasonable and was “especially justified given [his] overall
diligence in advancing his claim since the start of his federal habeas petition, and the fact that
he is currently a prisoner proceeding pro se.” Id. at 494-95.  “In short,” the court concluded,
“Bucklon has shown an extraordinary circumstance justifying Rule 60(b)(6) relief: a
clarification of state procedure by a state court that informed us that our prior understanding
was wrong.”  Id. at 495.

180) Griffin v. Secretary, Florida Dept. of Corrections, 787 F.3d 1086 (11th Cir. 2015), cert.
denied, 136 S.Ct. 825 (2016).  In this Florida capital case, the Eleventh Circuit panel denied
petitioner’s request for reconsideration of a single judge’s refusal to grant a COA authorizing
appellate review of the denial of his Rule 60(b)(5) motion, in which he sought to reopen
district court proceedings in light of Martinez v. Ryan and Trevino v. Thaler. After reviewing
the language and prior interpretations of Rule 60(b)(5), the Eleventh Circuit determined that
the rule is inapplicable in habeas cases.  The court explained:

The reason it does not apply is that, unlike civil cases in which the judgment
granted injunctive relief of some sort, there is no injunctive relief or
continuing prospective effect within the meaning of Rule 60(b)(5) in federal
habeas cases. In this way the [Supreme] Court sent a clear message in its
Agostini [v. Felton, 521 U.S. 203 (1997),] opinion that Rule 60(b) (5) does

Misc. AEDPA Issues  1417 -- CTA



not apply in federal habeas proceedings, at least the typical ones where the
judgment is an unconditional denial of habeas relief with no injunctive relief.

787 F.3d at 1090; see also id, at 1093 (“In the face of this Court’s and every other circuit’s
decisions interpreting Rule 60(b)(5), reasonable jurists could not find the district court’s
decision refusing to apply that rule wrong.”).

181) Newman v. Wengler, 790 F.3d 876 (9th Cir. 2015).  In this Idaho attempted rape case, the
Ninth Circuit joined the Seventh and Tenth Circuits in holding that Stone v. Powell, 428 U.S.
465 (1976) (establishing that Fourth Amendment exclusionary rule claims are not cognizable
in a § 2254 proceeding) was not abrogated by passage of AEDPA’s amendments to 28 U.S.C.
§ 2254(d).

182) Hartfield v. Osborne, 808 F.3d 1066 (5th Cir. 2015).  Addressing “a question of first
impression in this circuit,” the Fifth Circuit held that where a petitioner initially seeks pre-trial
federal habeas relief pursuant to § 2241 but is convicted by a state court during the pendency
of that federal challenge, the addition of a state court judgment supporting his custody causes
the case to “fall[] within § 2254[],” and subjects it to that provision’s limitations on the
availability of habeas review. 808 F.3d at 1071-72.  After noting that the intervening state
court conviction in this case made the speedy trial claim petitioner asserted “irrelevant,” that
the district court had not had an opportunity to rule on the case under § 2254, and that neither
petitioner’s COA nor his notice of appeal covered “any issues relating to § 2254,” the Fifth
Circuit concluded by dismissing the appeal without comment on the merits.

183) Ray v. Maclaren, 655 Fed.Appx. 301 (6th Cir. 2016) (unpublished).  Before vacating the
denial of relief and remanding this Michigan murder case for further consideration, the Sixth
Circuit noted that petitioner had not forfeited his argument that one of his claims had not been
adjudicated on the merits in state court by raising it for the first time in his reply brief.  See
655 Fed.Appx. at 308 n.5  (quoting  Brown v. Smith, 551 F.3d 424, 428 n.2 (6th Cir. 2008))
(“‘[A] party cannot “waive” the proper standard of review by failing to argue it.’ Ray’s
belatedly raised argument, in part, discourages the Court from applying the deferential
standard of review under AEDPA and, as such, is not waived.”).

184) Fowler v. Butts, 829 F.3d 788 (7th Cir. 2016).  The Seventh Circuit vacated the denial of
relief in this Indiana firearm case, finding that the federal district judge should have, pursuant
to 28 U.S.C. § 455(a), disqualified herself from considering the § 2254 petition on the ground
she had also been the state trial court judge who imposed the sentence challenged in the
federal petition.  After acknowledging that federal judges routinely examine their own work
in § 2255 proceedings, the Seventh Circuit observed that

the state-federal sequence is different. Section 2254 is designed to ensure that
a fresh pair of eyes looks at the matter, from a different perspective. That
goal cannot be accomplished if the federal judge who entertains the petition
under § 2254 also was the state judge who imposed or affirmed the judgment
now being contested.

829 F.3d 790.  The Seventh Circuit then rejected the state’s contention that disqualification
was unnecessary because petitioner’s claim was directed at appellate counsel rather than the
state trial court.  After observing that, “[t]rying to work through the details of the petitioner’s
federal theory in relation to the judge’s role on the state bench would be a formula for
uncertainty,” the court announced a bright-line rule: “a federal judge always is disqualified
from hearing a collateral attack on a judgment he or she entered or affirmed as a state judge.” 
Id.  In this case, that meant that petitioner’s district judge “should have turned this proceeding
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over to a different judge.” Id.
The Seventh Circuit next reconsidered two lines of circuit precedent implicated by

this case and overruled them both.  First, the court found that the rule of United States v.
Balistrieri, 779 F.2d 1191 (7th Cir. 1985), which permitted appellate review of
disqualification issues raised under 28 U.S.C. § 455(b) but not § 455(a) lacked support in the
text of the statute, had never attracted support from any other circuit (“We are the odd circuit
out.”), and should be abandoned.  829 F.3d at 791.  Next, the court reconsidered the rule of
United States v. Ruzzano, 247 F.3d 688 (7th Cir.2001), and United States v. Johnson, 680 F.3d
966 (7th Cir.2012), under which a litigant’s failure to move for disqualification before the
district court resulted in forfeiture of appellate review of the issue.  Relying on the language
of § 455, which indicates that “[t]he judge, not the litigant, must take the initiative,” the court
held that “the judge must disqualify herself when the statute so provides whether or not the
litigant files a motion.” Id. at 794; see also id. (noting that petitioner proceeded pro se in the
district court, and observing that, “[w]e expect pro se litigants to brush up on the law behind
their claims; we do not require them to come across all other rules of the judicial system.”).
“It follows,” the Seventh Circuit concluded, “that Ruzzano, Johnson, and any similar decisions
in this circuit must be, and are now, overruled to the extent they forbid appellate review of
judicial-disqualification issues in the absence of a motion in the district court.”  Id. at 795; see
also id. (“Because this opinion overrules two lines of decisions in this circuit, it was
circulated before release to all judges in active service. See Circuit Rule 40(e). None of the
judges favored a hearing en banc.”).

185) Cruz v. Marshall, 673 Fed.Appx. 296 (4th Cir. 2016) (unpublished).  The Fourth Circuit
vacated the district court’s order summarily endorsing the magistrate’s recommendation of
dismissal for untimeliness in this North Carolina drug case, finding that petitioner’s objections
to the recommendation contained supplemental information that required a more substantive
response.  The court explained:

When a party raises new information in objections to an R & R, regardless
of whether it is new evidence or a new argument, the district court must do
more than simply agree with the magistrate. It must provide independent
reasoning tailored to the objection. The district court does not need to
provide an elaborate or lengthy explanation, but it must provide a specific
rationale that permits meaningful appellate review.  Here, the district court
did not provide a sufficient explanation. Instead, the court simply stated, it
“had appropriately reviewed the portions of the Magistrate Judge’s Report
to which objection was made and has made a de novo determination in 
accord with the Magistrate Judge's report.” But this statement cannot be
reconciled with the posture of the case.  ... With the new information [set
forth in petitioner’s objections], the R & R no longer included the basis to
dismiss [two of petitioner’s] claims. Therefore, the district court should have
explained its decision that the petition was untimely so as to permit
meaningful appellate review.

673 Fed.Appx. at 299 (citations, paragraph breaks, and footnote omitted).

186) Nasby v. McDaniel, 853 F.3d 1049 (9th Cir. 2017).  The Ninth Circuit panel vacated the
denial of relief in this Nevada non-capital murder case after determining that, although
petitioner had asserted “serious constitutional violations,” the district court had denied his
claims “without obtaining or reviewing the record of the relevant proceedings in state court
....” 853 F.3d at 1049-50, and had “[i]nstead ... simply relied on the facts as described in the
Nevada Supreme Court’s opinion denying relief,” id. at 1052.  The Ninth Circuit explained
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that its own precedent and that of “[f]ive other circuits” necessitated a remand for acquisition
and review of the record, and added that, “[r]egardless of what documents the parties
originally submit, it is the district court’s independent obligation to obtain the relevant
portions of the record.” Id. at 1053-54.  Finally, the court offered the following observations
in response to the state’s contention that the district court had not erred:

The State rather remarkably asserts that AEDPA prevents a  federal  habeas 
court  from  reviewing  the  record  and obliges it, instead, to accept the state
court’s description of facts on faith. At oral argument, the State’s counsel
even stated that a district court should be reversed if it examined the record
in granting relief.  This is clearly wrong. Far from requiring that a federal
court accept the state court’s description of the facts without conducting an
independent examination of the record, AEDPA demands the opposite.

853 F.3d at 1054; see also id. At 1055 (“For its bizarre suggestion, the State only quotes §
2254(e)(1), a provision that we have held does not apply to habeas petitions, like Nasby’s, that
seek relief solely on the basis of the record before the state court.  Taylor v. Maddox, 366 F.3d
992, 999 (9th Cir. 2004).”). 

187) Samples v. Ballard, 860 F.3d 266 (4th Cir. 2017), cert. denied, 138 S.Ct. 979 (2018). 
Before affirming the denial of relief in this West Virginia murder case, the Fourth Circuit held
that the rule announced in United States v. George, 971 F.2d 1113 (4th Cir. 1992), under
which arguments raised for the first time in objections to a magistrate judge’s report and
recommendation must be considered by the district court, applies in habeas cases.  The court
described George as “envision[ing] a hierarchical scheme, wherein a legal case is divided into
issues, and issues are further subdivided into arguments.” 860 F.3d at 272.  Pursuant to
George, a party that properly invokes its right to de novo review of an “issue” by the district
court “‘must be permitted to raise before the court any argument as to that issue that it could
have raised before the magistrate.’”  Id. (quoting George, 971 F.2d at 1118).  Translating
George’s “framework to a habeas petition,” the Fourth Circuit identified “the following three
levels: (1) the legal case is the habeas petition; (2) the issues or claims are the asserted
grounds for relief; and (3) the arguments are whatever position is taken in support of or
against each asserted ground for relief.”  Id. at *6.  The court went on to affirm the denial of
relief in this case on the ground that, although petitioner would have been entitled to review
of “arguments” raised for the first time in his objections, the matters he sought to assert were
more accurately classified as “issues,” which could not be raised for the first time at that
procedural step.  See id. at 275.

188) Leatherwood v. Allbaugh, 861 F.3d 1034 (10th Cir. 2017).  Before affirming the denial of
the § 2241 challenge to the execution of petitioner’s sentence in this Oklahoma rape case, a
majority of the Tenth Circuit panel noted, but declined to change, the circuit’s position as an
outlier on whether such claims are properly brought under § 2241 or § 2254.  See 861 F.3d
at 1042 n.6 (“The majority of our sibling circuits have held that a state prisoner’s collateral
challenge to the execution of a sentence should be brought under § 2254.”).

189) Kirkpatrick v. Chappell, 872 F.3d 1047 (9th Cir. 2017).  A majority of the Ninth Circuit
panel reversed the district court’s dismissal of more than twenty claims for relief that had
been the subject of petitioner’s purported waiver of state habeas review and request to
proceed to execution.  Petitioner had submitted a brief, handwritten document seeking to
waive further review of his death sentence while his habeas petition was pending in the
California Supreme Court.  After a referee reported that he could not conclude petitioner’s
request to waive review was valid, the California Supreme Court upheld it anyway via a “two
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sentence order” which declared that petitioner had “‘made a knowing, intelligent, and
voluntary waiver of his right to proceed.’”  872 F.3d at 1053.  The federal district court –
which had stayed a § 2254 petition containing the same claims that were presented to but not
adjudicated by the California Supreme Court – reviewed the state court’s waiver decision
under § 2254(d), found it both reasonable and correct, and dismissed petitioner’s underlying
claims for relief. 

Relying on Whitmore v. Arkansas, 495 U.S. 149 (1990), Demosthenes v. Baal, 495
U.S. 731 (1990), Moran v. Burbine, 475 U.S. 412 (1986), and other decisions, the Ninth
Circuit majority first established that  petitioner’s purported waiver of state habeas review was
“constitutionally valid only if it was knowing, voluntary, and intelligent,” and that the burden
of proving validity rested with the state.  872 F.3d at 1056.  After determining that “the
district court went wrong” when it applied § 2254(d) to the California Supreme Court’s
waiver finding, the Ninth Circuit majority conducted its own de novo review and concluded
that the facts developed in connection with the state court inquiry – which were hindered to
some extent when petitioner ceased cooperating – indicated that petitioner did not understand
(or desire) that his request would result in forfeiture of further review or acceleration of his
execution. See 872 F.3d at 1058-59.  The majority also noted that the absence of an in-court
“colloquy to assess the petitioner’s intentions and whether he understands the consequences
of the waiver” constituted “another deficiency in the record that also precludes a finding that
[the] waiver was valid.” 872 F.3d at 1059.  The majority concluded by remanding the case
with instructions that the district court “consider the claims [previously deemed waived by
the state court] de novo” because “they were never adjudicated on the merits in state court.”
Id. at 1060.

190) In re Campbell, 874 F.3d 454 (6th Cir.) (per curiam), cert. denied sub nom. Campbell v.
Jenkins, 138 S.Ct. 466 (2017).  Before dismissing a § 2254 petition seeking to challenge
Ohio’s method of execution, a majority of the Sixth Circuit panel held that, after Glossip v.
Gross, 135 S.Ct. 2726 (2015), “[n]o longer can a method-of-execution claim impair a death
sentence itself.”  874 F.3d at 462.  “These challenges,” the majority added, “are properly
remedied by an injunction [secured via 432 U.S.C. § 1983] prohibiting the state from taking
certain actions, rather than a writ of habeas corpus that vacates the sentence entirely.”  Id. 
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Q. MISCELLANEOUS ISSUES

DISTRICT COURT CASES:

1) Mayess v. Galley, 858 F. Supp. 490, 498 (D. Md. 1994).  Federal court was ill suited to
choose remedy for unconstitutional plea agreement; therefore, court granted writ and allowed
the state trial court to determine remedy that best served the ends of justice.

2) Wilkins v. Delo, 886 F. Supp. 1503, 1510 (W.D. Mo. 1995).  Whether a defendant waived
rights guaranteed by the Constitution is a question of federal law.  

3) Franklin v. Duncan, 891 F.Supp 516 (N.D. Ca. 1995), aff'd, 70 F.3d 75 (9th Cir. 1995).
District court, which had previously entered an order granting writ in capital case, granted
petitioner's motion for release pending appeal.

4) U.S. ex rel. New v. Perry, 919 F.Supp. 491, 496 (D.D.C. 1996), aff’d, 129 F.3d 639 (D.C.
Cir. 1997).  Comity required Article III court to stay its hand until military court proceedings
had been completed with respect to soldier's refusal to comply with order to wear United
Nations symbols on basis that such order voided his enlistment contract, thereby making him
a civilian.

5) Rahman v. Bell, 927 F.Supp. 262, 263 (M.D.Tenn. 1996).  District court obligated to issue
a stay of execution where motion for stay was unopposed, and stay was necessary to avoid
case becoming moot if court could not summarily dismiss habeas petition on merits before
scheduled execution date.

6) Austin v. Bell, 927 F.Supp. 1058, 1062 (M.D.Tenn. 1996).  The court interpreted "pending"
cases for purposes of § 107(c) to mean those cases “in which no federal district court has
commenced habeas review as of the enactment of the Act.”

7) Veal v. Cooper, 936 F.Supp. 511, 512-13 (N.D.Ill. 1996).  Habeas petition alleging counsel
was ineffective in failing to call alibi witnesses was dismissed due to petitioner’s 24 year
delay in filing, which prejudiced state’s ability to locate the witnesses.

8) Goldstein v. U.S. Parole Com’n, 940 F.Supp. 1505, 1509 (C.D.Cal. 1996). Writ of error
coram nobis is available pursuant to the All Writs Act “to remedy the ‘lingering collateral
consequences’ of [an] unlawful conviction” after the sentence has been served.

9) Hauck v. Mills, 941 F.Supp. 683, 687 (M.D.Tenn. 1996).  Federal habeas petitioners must
meet higher burden in demonstrating presence of genuine issue of material fact when
opposing motion for summary judgment based on state court findings of fact as these findings
are presumed correct.

10) Keith v. Sullivan, 956 F.Supp. 1478, 1482 (E.D.Wis. 1997).  The court held that “when the
state relies on a previous conviction in its petition for the civil commitment of a prisoner [who
is found to be ‘sexually violent’], there is a sufficient nexus between that conviction and the
current commitment” to satisfy the in-custody requirement of §2254(a).

11) Bernal v. Helman, 958 F.Supp. 349, 359 (N.D.Ill. 1997).  In this §2255 case, the court
refused to allow petitioner to pursue  derivative collateral attacks on four prior state court
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convictions that were subsequently used to enhance his current federal sentence. Petitioner’s
sentences for the state convictions had already expired, and the court concluded that “neither
§2255 nor the Constitution nor controlling precedent requires . . . consider[ation of] Bernal’s
derivative collateral attacks.” 

12) Ramirez-Centeno v. Wallis, 957 F.Supp. 1267, 1270 (S.D.Fla. 1997). The court held that,
in amending 8 U.S.C. § 1105a(a)(10), “Congress did not intend to eliminate habeas review
of non-criminal final orders of deportation . . .” The court reasoned that, “if Congress had
truly intended to eliminate all habeas petitions, it would have not inserted the language
limiting the prohibition of the new section 1105a(a)(10) to only criminal offenses or it would
have not amended the section at all, merely deleting it.”

13) Duldulao v. Reno, 958 F.Supp. 476, 480 (D.Hawaii 1997).  After finding that habeas review
in deportation proceedings remains available to some extent under §2241, the court
determined that “the scope of habeas corpus review has been limited after the passage of the
AEDPA, and therefore the ‘fundamental miscarriage of justice’ standard strikes the proper
balance between the role of habeas corpus and the Congress' plenary power in immigration
matters.”

14) Yesil v. Reno, 958 F.Supp. 828, 837 (S.D.N.Y. 1997).  The court held that “the AEDPA did
not repeal section 2241 and that therefore the district courts have habeas corpus jurisdiction
pursuant to section 2241 to review final orders of deportation with respect to aliens ‘in
custody in violation of the Constitution or laws of treaties of the United States.’”

15) Mosley v. French, 961 F.Supp. 889, 893 n.3 (M.D.N.C. 1997).  The court noted the existence
of the Fourth Circuit Judicial Council policy encompassing all capital cases which “declares
that all cases should be decided in the proscribed [sic] time period as if the State had adopted
and implemented mechanisms with respect to attorney qualifications and appointments
mandated by Congress for expedited proceedings.”

16) Batista Zabala v. United States, 962 F.Supp. 244, 246 (D.Puerto Rico 1997). Nine year
period between petitioner’s sentencing and filing of §2255 petition did not entitle government
to dismissal of petition absent proof that delay prejudiced the government’s ability to respond
to the petition, and prejudice to government’s ability to retry petitioner if §2255 petition were
granted is not a valid consideration on government’s motion to dismiss.

17) Spirko v. Anderson, 962 F.Supp. 1013, 1014 (N.D.Ohio 1997). Federal habeas petition did
not have to be dismissed, rather than stayed, while petitioner pursued successive state PCR
proceeding asserting new claim not raised in federal petition where petition raised only
exhausted claims, stay did not offend principles of comity, and state would not be prejudiced
by the stay.

18) United States ex rel. v. Dolan, 1997 WL 94736 (N.D.Ill. Feb. 28, 1997).  The court struck
petitioner’s reply to the state’s answer to the habeas petition explaining that the statutes and
rules governing habeas proceedings do not contemplate pleadings beyond the state’s answer.

19) Wilson v. Horn, 1997 WL 137343 at *5 (E.D.Pa. March 24, 1997). The court denied
petitioner’s request for federally appointed counsel to pursue his claims in state post-
conviction proceedings. The court stated, inter alia, that “[t]he provision [in 21 U.S.C. §
848(q)(8)] that counsel "shall represent the defendant throughout every subsequent stage of
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available judicial proceedings," in context refers to duties subsequent to appointment in a
federal capital case or after exhaustion of state remedies in state capital cases,” and concluded
that “[f]ederal jurisdiction may not be invoked as a shell to trigger federal funding of state
habeas proceedings.” The court also determined that the legislative history of §848(q) and the
other courts that have addressed the question support this decision.

20) Hawthorne v. Calderon, CV-95-7709-JMI (C.D.Cal.  April 23, 1997). The district court
held that, under footnote 3 of Calderon v. United States District Court (Beeler), 97 C.D.O.S.
2883 (9th Cir. April 21, 1997), the AEDPA applied to petitioner despite the fact that he
requested appointment of counsel on November 13, 1995, but that tolling was appropriate in
this case due to the lack of clarity in governing law, staffing problems in the case, and the fact
that counsel had acted diligently in pursuing petitioner’s federal claims.

21) Rasheed v. United States, 1997 WL 255347 at *1 (N.D.Cal. April 25, 1997). The court
dismissed petitioner’s civil petition for a writ of error coram nobis, explaining that this writ
“affords a remedy to attack a conviction when the petitioner has served his sentence and is no
longer in custody,” and that it is “‘a step in the criminal case and not, like habeas corpus . .
., the beginning of a separate civil proceeding.’” (citations omitted). The petition should
therefore have been filed as part of petitioner’s existing criminal case.

22) United States v. Rutz, 964 F.Supp. 1391, 1392 (N.D.Cal. 1997).  After vacating one count
of petitioner’s multicount conviction, the district court held that it had the authority under 28
U.S.C. §2255 to resentence petitioner on remaining convictions as long as petitioner is placed
in no worse position than he was prior to correction of the error.

23) Hilterman v. Furlong, 966 F.Supp. 1021, 1023 (D.Colo. 1997), aff’d, 161 F.3d 17 (10th
Cir. 1998).  Petitioner waived his right to appeal denial of habeas relief by failing to file
timely written objections to magistrate’s report and recommendation of dismissal, and ends
of justice did not require that petitioner nevertheless be afforded opportunity to appeal.

24) Vargas v. Reno, 966 F.Supp. 1537, 1542 (S.D.Ca. 1997). Precluding habeas review of
deportation orders would run afoul of the Suspension Clause.

25) Harrelson v. United States, 967 F.Supp. 909, 912-14 (W.D.Tex. 1997).  The court held that
Rules 11 and 24 of the Federal Rules of Civil Procedure do not apply to proceedings in
connection with a §2255 motion filed by a federal criminal defendant, and that petitioner’s
former counsel could not intervene as of right in petitioner’s §2255 proceeding to defend
against allegations that counsel provided ineffective assistance.

26) Scipio v. Keane, 1997 WL 375601 at *1 (S.D.N.Y. July 7, 1997). Because the pro se
petitioner’s “objections d[id] not address directly any of [the magistrate’s] analysis,” focusing
instead on the magistrate’s impartiality after viewing the evidence, the court stated that it
would “review the portions of the Report to which no specific objections have been made for
clear error.”  

27) Torres v. People of State of New York, 976 F.Supp. 249, 251 (S.D.N.Y. 1997). The court
dismissed petitioner’s federal habeas petition pursuant to the “fugitive disentitlement
doctrine” where petitioner filed the petition then absconded after being released on parole.

28) Williams v. Hopkins, 983 F. Supp. 891, 894 (D.Neb. 1997), aff’d, 130 F.3d 333 (8th Cir.),
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cert. denied, 522 U.S. 1010 (1997). State prisoner cannot use federal civil rights statutes, as
opposed to federal habeas corpus statutes, to stop execution of his death sentence if judgment
in favor of prisoner would necessarily imply invalidity of his conviction or sentence.

29) Freeman v. Kaylo, 1998 WL 252144 at *1 (E.D.La. May 15, 1998). The court denied
petitioner’s attempt to amend his §2254 petition to add a new claim of ineffective assistance
of appellate counsel, explaining as follows:

28 U.S.C. §2244(d)(1) requires that a petitioner bring any and all §2254
claims within one year of the date that his conviction became final. To permit
petitioner to amend and add a claim that is completely unrelated to any
advanced in his pending application would effectively defeat the time
limitations imposed by the AEDPA.

It is unclear at what point in the proceedings petitioner sought to amend the petition.
However, it appears from the first paragraph of the court’s order that the attempt to amend
may have been made subsequent to the magistrate’s issuance of a report and recommendation.

30) Bartok v. Verniero, 1998 WL 388371 at *3-4 (D.N.J. June 30, 1998).  The court refused to
consider petitioner’s supplemental pleadings beyond his initial reply to the state’s answer to
his habeas petition, explaining that, “[a]lthough petitioner has filed successive briefs, not
successive petitions, the situations are analogous and within the ambit of Rule 9 [permitting
dismissal of second or successive habeas petitions].” The court also found that petitioner’s
inclusion of a new claim in one of his supplemental briefs “constitutes an abuse of the writ
under Rule 9.” Additionally, citing §2254(e)(2)(A) and (B), which governs when a federal
court can hold an evidentiary hearing if an applicant has failed to develop the facts supporting
his claim in state court, the court found that, “by analogizing petitioner’s successive briefs to
successive petitions, these amendments [contained in the AEDPA] require the court to dismiss
repetitive claims.” The court further relied on Appendix J of the Local Civil and Criminal
Rules, which “arose out of the Speedy Trial Act of 1974" and a concern for the “‘prompt
disposition of criminal cases,’” in refusing to consider petitioner’s filings, stating that
“[a]lthough the Appendix primarily deals with the time by which a trial must occur, its
rationale applies to petitioner’s subsequent briefs.” As a final reason not to consider
petitioner’s supplementary filings, the court found that “the one-year statute of limitations that
would bar successive petitions should, in logic, likewise bar his successive briefs dated
December 8, 1997, and May 19, 1998,” because both dates came more than one year after
petitioner’s conviction became final. After this lengthy discussion of all the reasons it should
refuse to consider petitioner’s successive filings, the court nevertheless dismissed the petition
without prejudice for failure to exhaust state remedies.

31) United States ex rel. Williams v. Page, 1998 WL 417791 at *6 (N.D.Ill. July 17, 1998).
Citing Rule 2(c) of the Rules Governing Section 2254 Cases, which it characterized as
requiring a petitioner to “state specific, particularized facts supporting each ground for relief
[such that the federal court may] determine, from the face of the petition alone, whether the
petition merits further habeas corpus review,” the court refused to consider three of
petitioner’s five grounds for relief because they did not “set forth particularized facts.”
[Editor’s note: Rule 2(c) of the Rules Governing §2254 Cases requires only that the facts
supporting each claim be ”set forth in summary form.”]

32) United States v. Brown, 179 F.R.D. 323, 327 (D.Kan. 1998).  The court declined to treat the
pro se petitioner’s Rule 60(b) motion as a second or successive petition requiring
authorization to file from the court of appeals where the clerk failed to mail petitioner a copy
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of the order denying his §2255 motion, resulting in expiration of time for filing notice of
appeal before petitioner was even aware that he had been denied relief, and petitioner’s Rule
60(b) motion sought only to have the order denying relief considered issued as of the date
petitioner received in order to preserve his right to appeal. The court granted petitioner’s
motion.

33) McCool v. New York State, 29 F.Supp.2d 151, 160-161 (W.D.N.Y. 1998).  Considering
petitioner’s request to amend his habeas petition to include additional exhausted claims, the
court noted that “[a] federal habeas petitioner has no absolute right to amend his petition and
a motion to amend such petition is considered a second or successive petition for habeas relief
insofar as it seeks to add claims that could have been included in the original petition.” Here,
because the claims petitioner sought to include “could have been raised in his original
petition” and because petitioner “fails to articulate any explanation for his failure to include
such claims in his original petition,” the court concluded that it was “without authority to
either grant or deny” the request to amend. Instead, the court ordered that petitioner’s motion
to amend be transferred to the Second Circuit for consideration under the AEDPA’s “second
or successive” gatekeeping provisions.

34) Hill v. Mitchell, 30 F.Supp.2d 997, 1001 (S.D.Ohio 1998).  The court denied petitioner’s
request to hold his habeas petition in abeyance while petitioner returns to state court to
exhaust several claims based on newly discovered evidence, while simultaneously rejecting
the state’s contention that these claims should simply be deemed procedurally barred because
they were not included in petitioner’s first round of state collateral review. Instead, the district
court instructed petitioner to proceed with his effort to obtain state court review of his new
claims during the pendency of the federal habeas petition, and indicated that petitioner could
move to amend his federal petition once the new claims have been exhausted, or, if exhaustion
does not occur by the time the court is prepared to rule on the federal petition, petitioner may
renew his motion to stay the proceedings, at which time the federal court will be in a better
position to assess the propriety of a stay.

35) Tal v. Miller, 1999 WL 38254 at *2-3 (S.D.N.Y. Jan. 27, 1999). The court granted
petitioner’s Rule 60(b) motion to vacate an earlier order dismissing the petition as untimely,
concluding that the previous order was erroneous in light of the Second Circuit’s subsequent
decision in Ross v. Artuz, 150 F.3d 97 (2nd Cir. 1998). The state had argued that petitioner’s
Rule 60(b) motion should have been treated as a second petition, and therefore transferred to
the court of appeals for approval. The court rejected this contention on the grounds that
petitioner’s motion fits within the criteria for granting such motions as established by the
Second Circuit in Sargent v. Columbia Forest Prod., Inc., 75 F.3d 86 (2nd Cir. 1996), and
because “it can be argued that the Rule 60(b) motion [in this case] is more akin to a
subsequent petition after state court remedies have been exhausted. It is in fact the same
petition with the untimeliness argument now eliminated by the subsequent decision of the
Court of Appeals in Ross.” The court further found the state’s argument foreclosed by
Mickens v. United States, 148 F.3d 145 (2nd Cir. 1998), which reversed a district court’s
denial of a Rule 60(b) motion seeking reconsideration on the ground that, like petitioner in
this case, the petitioner had filed his §2255 motion within a year of the AEDPA’s effective
date.

36) Fuller v. Attorney General of the State of Alabama, 36 F.Supp.2d 1323, 1327 (N.D.Ala.
1999), rev’d on other grounds, 197 F.3d 1109 (11th Cir. 1999).  The court held “that
uncontradicted affidavits are valid evidence [in a federal habeas proceeding] even during post-
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[evidentiary] hearing consideration of a section 2254 petition.” Here, the court went on to
consider an affidavit, made part of the record during earlier state post-conviction proceedings,
of a witness who later testified at petitioner’s federal evidentiary hearing concerning matters
not addressed in the affidavit. 

37) Campbell v. Sabourn, 37 F.Supp.2d 601, 602 (E.D.N.Y. 1999), remanded, 2001 WL 393681
(2nd Cir. April 18, 2001) (remanding for further supplementation of record). The court noted
that “[a] habeas court has discretion to further develop the record to clarify ambiguities in the
trial transcript.”  Here, the court exercised that discretion “to supplement the record to clarify
any ambiguity” in the testimony of an undercover officer upon which the trial court based its
decision to close the proceedings.

38) Fama v. Commissioner of Correctional Services, 69 F.Supp.2d 388, 393-94 (E.D.N.Y.
1999), aff’d, 235 F.3d 804 (2nd Cir. 2000).  Explaining its denial of petitioner’s motion to
amend his §2254 petition, the court noted that §2244(d)’s “limitations period, even if not
applicable by its terms to a motion to amend the petition, is certainly a relevant guideline in
determining whether petitioner has exercised due diligence in pursuing the additional claims.” 
The court further observed that, had petitioner’s new “allegations been brought in a separate
habeas petition, the tolling provisions of §2244(d)(1)(B) (. . .) would not have been
applicable, and therefore would not have extended the deadline beyond April 24, 1997.  Thus,
when viewed with reference to the [one year] grace period established in Ross [v. Artuz], the
motion to amend is untimely by more than two years.”  The court concluded by stating that,
“[g]iven petitioner’s completely unjustified delay, he will not be permitted to add . . .
allegations to the petition.”

39) Scott v. Tate, 130 F.Supp.2d 924, 926 (N.D.Ohio 2001).  The district court rejected the
proposition that Local Rule 72.3(b), which provides that “all objections to a magistrate’s
report and recommendation are waived if a habeas petitioner fails to object within ten days,”
applies to habeas cases. The court pointed out that the advisory committee notes to
Fed.R.Civ.P. 72(b) state that this rule “‘does not extend to habeas corpus petitions,’” and
concluded that, “[t]herefore, Local Rule 72.3(b) does not forbid district court review of
magistrates’ reports and recommendations in habeas corpus cases, even when the petitioner
has failed to state his objections to the report and recommendations.” 

40) Amaya-Ruiz v. Stewart, 136 F.Supp.2d 1014, 1026-29 (D.Ariz. 2001).  The district court
stayed petitioner’s execution and ordered an evidentiary hearing in this Arizona capital case,
having concluded that “Arizona’s procedures are substantially inadequate to protect
petitioner’s right to a fair redetermination of his competency.” Petitioner, who earlier raised
an unripe Ford claim in his first habeas petition, was originally found incompetent to be
executed under the state’s statutory scheme for making that determination.  Pursuant to that
scheme, petitioner was then transferred to a state hospital for the purpose of attempting to
restore his competency.  Subsequently, the chief of the state hospital issued a report indicating
that petitioner had in fact been restored to competence.  Under state law, this report, standing
alone, obligated the Arizona Supreme Court to issue a warrant of execution, which it did. 
Petitioner challenged this action in state court, contending that due process required that he
be provided an opportunity to contest the state hospital’s unilateral competency determination,
but the state supreme court refused to address petitioner’s claim.  

Petitioner did not pursue the available alternative avenue of relief, which required,
among other things, that he, at his own expense, obtain and present an affidavit from a
licensed mental health professional who had examined him stating both “a substantial change
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in circumstances since the certification of competency and a significant question about the
prisoner’s competency to be executed – all within fifteen days” of issuance of the execution
warrant.  Rejecting the state’s contention that petitioner waived his due process claim by
failing to pursue this procedure, the district court explained that it would “not fault petitioner
for pursuing his constitutional right to a fair hearing and for declining to pursue a ‘remedy’
that denies him the opportunity to directly contest [the state hospital’s] certification of
competency and that places an additional burden of showing changed circumstances from the
very finding petitioner charged was invalid.” The district court explained its holding on
petitioner’s due process claim as follows:

[W]hen, as here, a prisoner has established incompetency (by no less than
clear and convincing evidence), the Due Process Clause requires, at a
minimum, an opportunity to be heard and to present evidence without having
to establish changed circumstances from the very competency determination
the prisoner seeks to challenge.  * * *  ¶  The issue of a prisoner's restored
competency is entitled to at least the process due an initial determination of
competency, and therefore the requirements established in Ford are
applicable here. This Court is unable to distinguish the procedural flaws in
Ford from the instant case. The Court therefore finds that Arizona's
procedures are substantially inadequate to protect Petitioner's right to a fair
redetermination of his competency. 
Finally, because the state court’s conclusion that petitioner’s competency had been

restored “was reached without providing petitioner a full and fair hearing,” the court
concluded that “an evidentiary hearing is necessary to resolve the issue of petitioner’s
competency for execution.” 

41) Lowery v. Anderson, 138 F.Supp.2d 1123, 1125-26 (S.D.Ind. 2001).  Finding that “the
entitlement to appointed counsel [in capital cases] under §848(q)(8) cannot reasonably be read
so as not to include state clemency proceedings,” the court held that petitioner, who brought
an unsuccessful but nonfrivolous habeas petition challenging his death sentence, was entitled
to appointed and compensated counsel for reasonably necessary services relating to his bid
for state clemency.

42) Tran v. Bell, 145 F.Supp.2d 939 (W.D.Tenn. May 24, 2001).  The district court granted
petitioner’s request to hold his federal proceedings in abeyance pending the conclusion of
state post-conviction litigation over his eligibility for the death penalty in light of his mental
retardation.

43) Walters v. Maschner, 151 F.Supp.2d 1068, 1075 (N.D.Iowa 2001).  Petitioner’s “utter
failure to identify any factual basis in the record for relief on [several] grounds [alleged in his
petition], either in briefing before [the magistrate] submitted his recommended disposition or
in [petitioner’s] objections to the Report and Recommendation, does constitute an
abandonment of these grounds for habeas corpus relief.” 

44) United States v. Gonzalez, 2001 WL 987866 (S.D.N.Y. Aug. 30, 2001).  A federal criminal
defendant may not file a §2241 petition prior to sentencing to challenge the legality of his
federal conviction.

45) Whitfield v. Martin, 157 F.Supp.2d 758, 761 (E.D.Mich. 2001).  “A default judgment is
unavailable in a habeas corpus proceeding under 28 U.S.C. §2254 on the ground that state
officials failed to file a timely response to the petition.”
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46) Pridgen v. Shannon, 2002 WL 31122131 at *9 (E.D. Pa. 2002).  The district court “found
no cases that directly address the effect of a prior denial of a petitioner’s request for a
certificate of appealability on the district court’s ability to rule on the same issue in a
subsequent Rule 60(b) motion.”  The court went on to conclude that under the Supreme
Court’s decision in Slack v. McDaniel, 529 U.S. 473 (2000), and the law of the case doctrine,
it was bound by the Court of Appeals’ earlier ruling.  Finally, the court issued a COA for the
latter question.

47) Payne v. Bell, 194 F.Supp.2d 739, 743 (W.D.Tenn. 2002).  In this Tennessee capital case,
the district court held that petitioner’s “claim that the Tennessee courts violated Tennessee
law in failing to hold a hearing on his petition for a writ of error coram nobis does not state
a cognizable habeas claim.”

48) Wilkerson v. Jones, 211 F.Supp.2d 856, 859-60 (E.D.Mich. 2002).  In a sharply worded
order, the district court denied the state’s motion for extension of time in which to file an
answer to petitioner’s §2254 petition.  Noting that the deadline for filing the answer “came
and went, with nary a submission from respondent,” and that the motion for extension itself
was not filed until nearly a month after the original due date, the court observed that “the State
of Michigan has developed a disturbing pattern of ignoring this Court’s deadlines in habeas
cases, and then belatedly asking for an extension of time within which to obtain documents
[from state agencies].” After identifying several other cases in which the assistant attorney
general in this case, Brenda E. Turner, had followed the same pattern, the court concluded by
denying the state’s request for an extension, and declaring that it would “consider the habeas
petition without reference to any untimely pleadings that respondent may submit.” 

49) Hickey v. Schomig, 240 F.Supp.2d 793, 795-96 (N.D.Ill. 2002).  Noting that it did “not
question counsel’s good faith” in seeking pre-petition appointment to represent petitioner –
and to be paid for the representation – in state clemency proceedings, the court held that, “as
a prerequisite to appointment of counsel under §848(q)(8) to pursue state clemency, ‘the
district court must be satisfied . . . that the request is made as part of a non-frivolous federal
habeas corpus proceeding.”  While the court had already appointed counsel for purposes of
the federal habeas case, it was unable to make the “non-frivolous” determination because a
petition had not yet been filed.  The court therefore denied the appointment motion without
prejudice.  In the course of its discussion, the court, after discussing the language of the
statute, observed that it had “no hesitation in concluding that an attorney appointed to
represent a habeas corpus petitioner under a sentence of death is required to pursue state
clemency relief if it is available and desired by the petitioner, and that the attorney is entitled
to reasonable compensation for that work.” 

50) Pindale v. Nunn, 248 F.Supp.2d 361, 367 (D.N.J. 2003).  The district court held that
respondents in a §2255 case who “are under the duty to attach relevant portions of the record
to the answer and to serve the answer on the Petitioner, are also required to furnish a copy of
the relevant record documents to the Petitioner.”  The court explained:

[S]ervice of the documents filed with and attached to an answer is required
by Habeas Rule 5; moreover, even if service were not explicitly required by
Habeas Rule 5, Rules 12(a) and 5(a) of the Federal Rules of Civil Procedure
apply to § 2254 cases through Habeas Rule 11, . .  and compel this result. .
. . This result also underlines the importance of assuring that a Section 2254
petitioner is afforded the one full, final opportunity to seek relief from his or
her state conviction under the [AEDPA], removing any doubt that the
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petitioner receives the documents filed by the State in supplying the record
for adjudicating the federal habeas petition.

51) Cooey v. Bradshaw, 216 F.R.D. 408 (N.D.Ohio 2003), motion to vacate denied, 338 F.3d
615 (6th Cir. 2003).  The district court stayed petitioner’s execution pending the Sixth
Circuit’s en banc rehearing of Abdur’Ramhman v. Bell, or until the Sixth Circuit clarifies the
meaning of letters it sent to Cooey’s former federal habeas counsel.  Petitioner filed a motion
for relief pursuant to F.R.C.P. Rule 60(b) arguing that he received ineffective assistance of
federal habeas counsel, which undermined the integrity of his habeas proceedings.  The
district court noted that whether a Rule 60(b) motion must always be treated as a successive
or second habeas petition was an unsettled question in light of the rehearing en banc ordered
for Abdur’Ramhman.  The district court determined that if a Rule 60(b) motion was
cognizable, then Cooey may have a legitimate ineffective assistance of counsel claim based
upon the Sixth Circuit’s explicit dissatisfaction with Cooey’s habeas counsel and the court’s
removal of the two attorneys from future CJA cases.

52) Althouse v. Cockrell, 2003 WL 21649966 at *10 (N.D.Tex. Mar. 28, 2003).  In the course
of rejecting, pursuant to Lackawanna County District Attorney v. Coss, 532 U.S. 394 (2001),
petitioner’s challenge to the enhancement of his sentence on the basis of prior convictions,
the district court made the following observations about a possible exception to the rule of
Coss:

While petitioner does not meet any of the listed examples of potential
exceptions to the general rule that his prior convictions are conclusively
valid, the possibility remains that the Supreme Court might recognize an
exception for mentally ill prisoners who could not obtain timely review of
their claims due to their mental illness.  Such exception appears to fall within
the broad language of Coss that provides for possible exceptions when the
prisoner cannot be “faulted for failing to obtain timely review of a
constitutional claim.”  In view of this potential exception, the Court deems
it prudent to consider its application here, even though neither the Supreme
Court nor the Fifth Circuit Court of Appeals have applied such exception. 
It need not definitively decide whether such exception should be recognized,
however, because petitioner has not shown that his mental illness was of such
nature to make him faultless for not obtaining timely review of his claims.

53) Reed v. Cockrell, 269 F.Supp.2d 784 (N.D.Tex. 2003), denial of relief rev’d sub nom. Reed
v. Quarterman, 555 F.3d 364 (5th Cir. 2009).  In this capital case, the district court denied
habeas relief but made significant rulings concerning Reed’s Batson claim.  Reed asserted that
his Batson claim should be reviewed de novo with an evidentiary hearing because the state
court failed to consider his “comparative analysis” argument.  The district court found that
this analysis was an “analytical tool,” not a separate claim.  Moreover, the court found that
when Reed’s direct appeal was decided, the state court had discredited the usefulness of a
comparative analysis for capital cases because the length of voir dire and accompanying
transcript pages preclude easy comparison of different jurors.  The court also stated that a
comparative analysis was limited “to the information actually in evidence or otherwise
brought to the attention of the state fact finder at a Batson hearing” and that during the state
hearing, Reed failed to introduce the voir dire of white jurors.  269 F.3d at 798.  The district
court found that:

Whereas it is not always necessary to introduce a transcript of the voir dire
proceedings before a trial court, this Court is persuaded that the portions of
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the transcript relied upon by Petitioner [in his habeas petition] cannot be said
to have been part of the “evidence presented” to the trial court where, as
here, (1) the actual voir dire was conducted at a time when the procedure set
forth in Batson was unavailable to the state court, (2) the state court Batson
hearing is separated by significant time and circumstance from the actual voir
dire, (3) the trial court expresses on the record to Reed’s attorney that he
does not independently recall the voir dire and had not reviewed the
voluminous transcript of voir dire proceedings, and (4) there is no indication
in the record that the portions of the transcript of the voir dire proceedings
relied upon by Reed in his comparison analysis were ever presented to the
trial court before it made its findings of fact and conclusions of law.
Therefore, this Court also declines to engage in a comparison analysis with
the evidence not presented to the trial court.

269 F.3d at 798.  The court concluded that Reed was not entitled to relief on his Batson claim.

54) Langley v. Belleque, 2005 WL 293639 (D.Or. Feb. 8, 2005).  The district court dismissed
the §2241 petition where petitioner asked the federal court to reinstate prior counsel after a
state judge removed appointed counsel based on counsel’s repeated requests for continuances
regarding petitioner’s third penalty proceeding.  Applying the Younger policy against federal
interference in ongoing state criminal matters, the district court dismissed the petition.

55) Ancona v. Lantz, 2005 WL 839655 at *2 (D.Conn. Apr. 8, 2005).  The district court denied
the federal habeas petitioner’s motion for bond pending the court’s decision on the merits of
his habeas petition.  The court noted that it “has inherent authority to grant bail to a state
prisoner pending full review of his habeas corpus petition in federal court . . . only if the
‘petitioner [can] demonstrate that the habeas petition raise[s] substantial claims and that
extraordinary circumstances exist[] that make the grant of bail necessary to make the habeas
remedy effective’” (quoting Mapp v. Reno, 241 F.3d 221, 226 (2nd Cir.2001)).  The court
further explained that determining whether petitioner has presented a substantial claim
requires the court to consider whether petitioner has a substantial likelihood of succeeding on
the merits of his petition.  In analyzing petitioner’s claim, the court held the question is
whether petitioner is likely to succeed on his claim that the state court’s decision was contrary
to, or involved an unreasonable application of, clearly established federal law.  Emphasizing
that “it has not prejudged whether [petitioner] will ultimately prevail,” the court denied bond
where the state court correctly identified the relevant legal principle, employed a test identical
to the Second Circuit’s test, and reasonably applied the law to the facts presented.  Turning
to whether extraordinary circumstances exist that make the grant of bail necessary to make
the habeas remedy effective, the court found petitioner’s argument that he will likely have
served his complete sentence by the time the habeas court rules on his petition unpersuasive
because the court could rule on the petition if it were placed on an expedited briefing schedule
and petitioner’s situation is in part self-inflicted due to the timing of his filing.  Also, the court
found the fact that petitioner is an ex-police officer does not provide extraordinary
circumstances because methods other than granting bail could be used to ensure petitioner’s
safety.

56) Von Berckefeldt v. Hall, 2005 WL 1566650 at *4 (D. Or. June 28, 2005), aff’d, 200
Fed.Appx. 642 (9th Cir. 2006).  Denying petitioner relief from his attempted murder
conviction, the district court held “than any claim not addressed in petitioner’s brief in support
of his [§ 2254] petition [was] waived and should be dismissed.”  Therefore, petitioner’s
claims four through eight, which were not addressed in his brief in support of his petition,
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were dismissed as waived.

57) Oquendo v. Crosby, 2005 WL 2353890 (M.D. Fla. Sept. 26, 2005).  Before denying relief,
the court, citing Walker v. Crosby, 341 F.3d 1240 (11th Cir. 2005), held that petitioner
properly raised claims concerning two judgments in one §2254 petition where the judgments
pertained to charges in a single information, were entered by the same court, and both
judgments were assigned the same case number.   

58) McKinney v. Fisher, 2006 WL 1275130 at *2 (D. Idaho May 9, 2006).  Pursuant to 28
U.S.C. § 1292(b), the district court granted petitioner’s motion to certify an interlocutory
appeal from its decision to apply the AEDPA in this case.  Noting that Woodford v. Garceau,
538 U.S. 202 (2003), held that preliminary filings such as a request for the appointment of
counsel or a motion to stay an execution are not applications for habeas relief for purposes
of determining AEDPA’s applicability, the district court held that jurists could debate whether
the AEDPA should apply in this case where petitioner had submitted a Statement of Issues
Regarding a Petition for a Writ of Habeas Corpus before the passage of the AEDPA, which
the court termed “something slightly more substantial than a bare bones request for the
appointment of counsel and a motion for a stay of execution.”

59) Ballinger v. Stovall, 2007 WL 3408582 (E.D. Mich. Nov. 15, 2007).  In this assault and
extortion case, the district court raised an ineffective assistance of counsel claim on
petitioner’s behalf sua sponte, then held the petition in abeyance to permit her to return to
state court and exhaust it.  The court raised the ineffective assistance claim because
petitioner’s challenge to a jury instruction which omitted the asportation element of
kidnapping was defaulted as a result of trial counsel’s failure to object.  The court explained:
“Because of the substantial liberty interests at stake in this case, as well as the potential merits
of petitioner’s claims, this Court feels compelled to raise sua sponte the ineffective assistance
of counsel claim on behalf of petitioner.”

60) Agofsky v. United States, 2009 WL 383536 at *1 (E.D. Tex. Feb. 13, 2009).  In this §2255
proceeding, after Agofsky’s trial counsel refused to meet with post-conviction counsel, the
government moved the court to order trial counsel to present affidavits responding to
Agofsky’s motion for relief from judgment under Rule 7. Agofsky sought to depose trial
counsel under Rule 6, arguing, as the district court explained, that “because his former
attorneys have not been as cooperative as they could have been, and because there is a
possibility that prior counsel's affidavits could contain non-waived privileged and confidential
communications, it would be an abuse of the court’s discretion to utilize the procedures
provided in title 28 U.S.C. § 2246 and Rule 7(b) of the Rules Governing Section 2255
Proceedings for the United States District Courts.”  In this decision denying Agofsky’s motion
to reconsider, the district court maintained that depositions were not required and that trial
counsel’s affidavits, “combined with the court’s ability to redact any inappropriate
disclosures,” would suffice.

61)  Pinnell v. Belleque, 2010 WL 2219194 (D.Or. June 2, 2010). Before denying relief in this
Oregon capital case, the district court addressed the admissibility of two affidavits offered by
petitioner to prove that the trial proceedings were tainted after “the trial judge's secretary
acting as bailiff, informed jurors during their sentencing deliberations that the trial judge
would keep them there until they reached a verdict and that this could be late into the night.” 
2010 WL 2219194 at *1 (emphasis in original). The affidavits at issue were signed by the jury
foreman two years after the verdict, and by Pinnell’s post-conviction investigator, who
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recounted a conversation with the judge’s secretary five years after the verdict.  The state
court had held that the investigator’s affidavit was inadmissible hearsay, and that the
foreman’s affidavit was inadmissible as an improper “attack upon a verdict by a juror’s
affidavit” under state law.  Id. at *2 (quoting Carson v. Brauer, 382 P.2d 79 (Or. 1963)); see
id. at *3.  

Before the federal habeas court, Pinnell sought to rely on Federal Rule of Evidence
606(b) as a basis for admitting the juror affidavit as an “exception for juror testimony relating
to extraneous influences.” Id. at *6 (quoting Tanner v. U.S. (1987)).  The district court
recognized a circuit split “over whether evidence submitted to impeach a jury verdict is
governed by state evidentiary rules or FRE 606(b).  Id. (citing McDowell v. Calderon, 107
F.3d 1351 (9th Cir. 1997) (pre-AEDPA case applying FRE 606(b) despite a conflicting state
rule) and Lolisco v. Goord, 263 F.3d 178 (2d Cir. 2001) (holding state rules override FRE
606(b) when, as in Pinnell’s case, no federal evidentiary hearing has been held)).  Noting the
lack of post-AEDPA Ninth Circuit law on the issue, however, the district court chose to
evaluate the admissibility of the juror affidavit under the Federal Rule.  Id.  Doing so, the
court determined that the statements attributed to the judge’s secretary were admissible, as
were the foreman’s recollections about the number of votes taken in relation to the timing of
the secretary’s statements “to the extent they provide context for [the] erroneous statement.” 
Id. The foreman’s statements about jurors’ “mental processes,” however, were not admissible,
and the investigator’s affidavit was inadmissible as hearsay under FRE 805. Id. at *7.

62) In re Troy Davis, 2010 WL 3385081 (S.D. Ga. Aug 24, 2010), appeal dismissed sub nom.
Davis v. Terry, 625 F.3d 716 (11th Cir. 2010), cert. denied sub nom. Davis v. Humphrey,
563 U.S. 904 (2011).  On remand from the Supreme Court pursuant to 28 U.S.C. § 2241(b),
see In re Davis, 557 U.S. 952 (2009), the district court held that the execution of an innocent
person would violate the Eighth Amendment, but also held that Davis failed to prove
innocence.  With regard to the “cognizability of a freestanding claim of actual innocence,”
which was “an open question,” the court reviewed Herrera v. Collins (1993), Schlup v. Delo
(1995) and House v. Bell (2006), then turned to the Eighth Amendment. See 2010 WL
3385081 at *38-39.  After reviewing objective indicia of states’ increased attention and
receptivity to claims of actual innocence, the court found “a consensus that the execution of
innocent convicts should be prohibited, whether that innocence is proved before or after trial. 
Indeed, the national consensus among the states appears nearly unanimous on this score.”  Id. 
Bringing its own judgment to bear on the issue, the court determined that “no legitimate
penological purpose” could be served by executing an innocent person, and concluded that
executing an actually innocent person would violate the Eighth Amendment.  Id. at *43.

Turning to the burden of proving innocence, the court was informed by four sources:
(1) Herrera’s observation that the burden for such a claim would be “extraordinarily high”;
(2) the Schlup standard for a gateway innocence claim (“more likely than not that no
reasonable juror would have found defendant guilty”); (3) House’s observation that a
freestanding claim would require “more convincing proof of innocence than Schlup”; and (4)
the standard Davis suggested – a “clear probability” of innocence – which the district court
equated with a 60% chance.  Noting that the burden should be directly related to how much
confidence can be placed in a jury verdict given the evidence presented, the court examined 
three “scenarios” – exemplified in Jackson v. Virginia, Sawyer v. Whitley and Schlup v. Delo
– before selecting the Sawyer “clear and convincing” standard for application to petitioner’s
case. Id. at *45.  The court then conducted a detailed analysis of the evidence and concluded
that petitioner had not made the requisite showing. 

63) Rodriguez v. McNeil, 2010 WL 4342240 (S.D.Fla. Oct 27, 2010).  In this Florida capital
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case, the district court recognized an implied right to be competent for federal habeas
proceedings and issued a stay of Rodriguez’s petition pending a competency evaluation and
hearing.  2010 WL 4342240 at *1.  Rodriguez argued that he had schizophrenia and that, due
to his mental state at the time of filing the habeas petition, he did not meaningfully assist
counsel.  Id.  Implicit in Rodriguez’s argument was an issue of first impression for courts of
the Eleventh Circuit:  Does a state petitioner have a constitutional or statutory right to be
competent during federal habeas proceedings?  Id. (noting most courts have assumed a right
and then resolved the competence issue on other grounds).  Following precedent from the
Ninth and Seventh Circuits, the district court answered the question in the affirmative.

In Rohan ex. rel. Gates v. Woodford, 334 F.3d 803 (9th Cir. 2003), the Ninth Circuit
held that the statutory right to counsel in federal habeas proceedings under 21 U.S.C. §
848(q)(4)(B) implies a concurrent right to be competent.  Judge Posner authored a similar
determination for the Seventh Circuit in Holmes v. Levenhagen, 600 F.3d 756 (7th Cir. 2010). 
Following both decisions, the district court acknowledged that a “[c]apacity for rational
communication is essential to meaningful assistance of counsel.”  Id. at *3 (citing Nash v.
Ryan, 581 F.3d 1048 (9th Cir. 2009)).  The court rejected the state’s argument that the ability
to assist counsel is unnecessary for a petition raising claims already litigated in state court and
filed by the same attorney who handled state post-conviction proceedings. Id. The court
explained that ttate’s position overlooked that a petitioner should also take part in “the
strategic decisions regarding which claims to bring or not bring and the penultimate decision
of whether to plead incompetence at all.”  Id.  This, the district court held, was particularly
important in a capital case, where “the outcome literally can mean life or death.”  Id.  “It
remains,” the court noted, “that death is still different.” Id.  

Emphasizing that federal habeas proceedings are not simply a “carbon copy” of state
post-conviction actions – and by the same token that federal appeals are not simply a replay
of district court proceedings – the court also discarded the state’s reliance on case law
involving next-friend petitions.  The court noted that “Congress expressly granted a petitioner
the right to the appointment of counsel during any post conviction proceeding brought under
section 2254.  This statute assumes that the petitioner is the person challenging their
conviction and sentence in federal court-not the attorney as next friend.”  Id. at *4 (citing 18
U.S.C. § 3599(a)(2)).  Having found an implied right to competence for federal habeas, the
court took a “pragmatic” approach and certified the issue for interlocutory review pursuant
to 28 U.S.C. § 1292(b).  Id. at *1, *4.

64) Trimble v. Bobby, 2011 WL 1527323 (N.D. Ohio April 19, 2011).  In this Ohio capital case,
the district court cited Cullen v. Pinholster, 563 U.S. 170 (2011), as additional support for its
denial of petitioner’s request for an order of conveyance.  Previously “Petitioner Trimble
requested an order directing the Warden of the Ohio State Penitentiary to transport Petitioner
Trimble to the Ohio State University Medical Center, Department of Radiology, for a Positron
Emission Tomography (PET Scan).”  Trimble, 2011 WL 1527323, at *1.  Petitioner “hopes
to use this PET scan to support his claim of ineffective assistance of counsel in the sentencing
phase of the underlying state action.”  Id.  The district court denied the request, finding that
it lacked jurisdiction to issue such an order in accordance with Baze v. Parker, 632 F.3d 338
(6th Cir. 2011) (holding that a district court lacks jurisdiction under either 18 U.S.C. § 3599
or 28 U.S.C. § 1651 to issue an order of conveyance).  Petitioner moved for reconsideration,
arguing that the court had misapplied Baze and arguing for the first time that 28 U.S.C. § 2254
provides an independent jurisdictional basis upon which the court may issue an order of
conveyance.  The court declined to amend its prior order, finding that it had properly applied
Baze and that, furthermore, the Supreme Court’s recent decision in Pinholster also supported
its conclusion because the state courts had adjudicated petitioner’s claim on the merits without
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the benefit of a PET scan for their consideration.  Id. at *2.  Thus, the court denied the motion
for reconsideration, holding that “[u]nder Baze, the Court does not possess proper jurisdiction
to grant the motion to convey; moreover, even if the Court does possess proper jurisdiction
under 28 U.S.C. § 2254, the Court finds that Petitioner has failed to show that such discovery
is permissible.”  Id. at *3.

65) Arthur v. Thomas, 2012 WL 2357919 (N.D.Ala., June 20, 2012), aff’d, 739 F.3d 611 (11th
Cir. 2014), cert. denied, 135 S.Ct. 106 (2014).  In this capital case, the district court held that
Martinez v. Ryan, 566 U.S. 1 (2012), merely made a change in law which did not constitute
an extraordinary circumstance sufficient to warrant relief under Rule 60(b)(6).  The court
noted that the Fifth Circuit reached the same conclusion in Adams v. Thaler, 679 F.3d 312
(5th Cir. 2012), and pointed out the Supreme Court, in turn, refused to stay Adams’ execution.
See Adams v. Thaler, 566 U.S. 971 (2012).  

66) Spencer v. Scutt, 2013 WL 5370731 (E.D.Mich. Sept. 25, 2013).  The district court granted
petitioner’s motion for bail while the state appealed an order granting habeas relief based on
trial counsel’s ineffective failure to seek exclusion of petitioner’s statements to an arson
investigator while hospitalized with severe injuries.  The court considered:  (1) whether
respondent was likely to succeed on the merits on appeal; (2) whether issuance of the bail
would substantially injure the interested parties; and, (3) the public interest.  First, the court
noted that it had already carefully analyzed the merits of petitioner’s claim and concluded that
respondent was not likely to prevail on appeal.  Second, the court determined that the state
would not be irreparably harmed if petitioner were released because he posed neither a flight
risk nor a danger to the community; on the contrary, he had strong ties to the community, a
blemish-free prison record, and serious health problems, including lung cancer, a club foot
and loss of vision in one eye.  By contrast, the court concluded that petitioner would be
injured by “his continued confinement pursuant to a constitutionally infirm conviction.”  2013
WL 537031 at *6.  Finally, the court held that the public interest weighed in favor of bail
because “[c]itizens will not have confidence in the criminal justice system unless they are
convinced that the system is compliant with constitutional norms.”  Id.

67) Eaddy v. Pate, 2014 WL 368649 (D.S.C. Feb. 3, 2014).  After dismissing the three other
claims set forth in petitioner’s “third § 2254 petition” challenging his South Carolina child
abuse and assault and battery convictions, the district court accepted the magistrate’s
recommendation that the fourth claim, which attacked the department of corrections’ recent
and allegedly improper miscalculation of petitioner’s parole eligibility date, was not
impermissibly second or successive.  The court noted that “[c]ircuit courts are split on
whether 28 U.S.C. § 2241 or § 2254 is the proper statute under which a state inmate should
proceed when challenging the execution of a state sentence, [but] [t]he majority view is that
§ 2254 is the exclusive vehicle for habeas corpus relief by a state prisoner in custody pursuant
to a state court judgment, even when the petitioner is not challenging his underlying
conviction.”  Id. at *4 (collecting cases).  The court further observed that “it does not appear
that the Fourth Circuit has taken a definitive stance to date,” and “[s]ome judges within the
District of South Carolina have adopted the majority view,” while others “have
recharacterized sentence-execution cases filed under § 2254, recognizing that § 2241 petitions
generally challenge the execution or implementation of a sentence.” Id. at *5.  The court then
expressed its view that petitioner’s “challenge to his sentencing calculation ... may be
considered under § 2254.” Id. 

68) Imani v. Pollard, 2016 WL 5947348 (W.D. Wis. Oct. 13, 2016).  The district court denied
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the state of Wisconsin’s motion to stay its prior order granting the writ while the state
prepared and filed a petition for certiorari challenging the Seventh Circuit’s decision granting
habeas relief.  The court observed that “[t]he state’s request is flawed on a number of levels,”
and explained that it was “unclear whether this court even has the authority to enter a stay in
light of the Seventh Circuit’s express mandate that Imani be retried promptly or released,” and
that, even if authority were not a question, the state had not shown a reasonable probability
either that certiorari would be granted or that the Supreme Court would reverse the Seventh
Circuit’ unanimous judgment.  See 2016 WL 5947348 at *1 (“[T]he state’s attempt to
manufacture a conflict between the Seventh Circuit’s decision and a 1934 Supreme Court
decision is wholly unpersuasive, as is its claim of a circuit split, which turns mainly on
differences in the facts of each case rather than a dispute of law. ... [T]his court [also]
disagrees that the Supreme Court is likely to grant certiorari in this case, even if an arguable
circuit split existed, since the Seventh Circuit’s unanimous decision discusses and follows the

applicable controlling Supreme Court precedent ....”).      
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III.  SUCCESSFUL HABEAS CORPUS CASES

A. Successful Cases - Ineffective Assistance Issues

B. Successful Cases - Other Claims



A. SUCCESSFUL CASES - INEFFECTIVE ASSISTANCE ISSUES

COURT OF APPEALS CASES:

1) Foster v. Lockhart, 9 F.3d 722, 726 (8th Cir. 1993).  Counsel ineffective for failing to
investigate alibi defense; contains good language on failure to investigate:  “[although we
generally give great deference to an attorney's informed strategic choices, we closely
scrutinize an attorney’s preparatory choices.”

2) Starr v. Lockhart, 23 F.3d 1280, 1285-1286 (8th Cir.), cert. denied sub nom. Norris v. Starr,
513 U.S. 995 (1994).  Trial counsel was ineffective for failing to object to pecuniary gain or
"heinous, atrocious  and cruel" aggravating circumstances. 

3) Hill v. Lockhart, 28 F.3d 832, 835 (8th Cir. 1994), cert. denied, Norris v. Hill, 513 U.S.
1102 (1995).  Counsel ineffective at penalty phase  for failing to present in coherent fashion
evidence regarding capital defendant's mental state at the time of the offense, history of
mental illness and psychiatric hospitalizations and failure to take anti-psychotic medications.

4) Bryant v. Scott, 28 F.3d 1411, 1418-1419 (5th Cir. 1994).  Counsel ineffective for failing to
interview alibi witnesses, eyewitnesses to the offense and co-defendant who maintained that
defendant was not involved.

5) Wade v. Calderon, 29 F.3d 1312, 1324-1325 (9th Cir. 1994), cert. denied, 513 U.S. 1120
(1995).  Counsel ineffective for failing to present evidence of child abuse at penalty phase of
capital trial and for calling forth one of petitioner's multiple personalities--Othello--who
insulted the jury and dared jurors to sentence him to death. Counsel was also ineffective for
arguing that death penalty may be good for defendant because it would release the defendant
from his suffering.

6) Tomlin v. Myers, 30 F.3d 1235, 1239 (9th Cir. 1994).  Counsel ineffective for failing to
object to an unconstitutional lineup.

7) Siripongs v. Calderon, 35 F.3d 1308, 1318 (9th Cir. 1994), cert. denied 513 U.S. 1183
(1995).  Counsel ineffective for failing to investigate and present evidence that petitioner did
not commit the crime alone and evidence regarding petitioner’s Thai culture. 

8) Jackson v. Herring, 42 F.3d 1350, 1367 (11th Cir. 1995), cert. denied, 515 U.S. 1189
(1995).  Counsel was ineffective for failing to present mitigating evidence at the sentencing
phase of capital trial regarding petitioner's low I.Q., alcohol abuse and the circumstances of
her upbringing.

9) Esslinger v. Davis, 44 F.3d 1515, 1529 (11th Cir. 1995). Petitioner was denied effective
assistance of counsel as a result of counsel's advice to plead guilty to a class A felony because,
unbeknownst to petitioner or his counsel, as a result of petitioner's prior record he was subject
to an enhanced punishment under Alabama's habitual offender law.

10) Baxter v. Thomas, 45 F.3d 1501, 1514-15 (11th Cir.) cert. denied, 516 U.S. 946 (1995).
Counsel was ineffective for failing to investigate petitioner's long history of mental illness and
resulting psychiatric commitments; information was readily available had counsel only
obtained records.  Counsel's omission was prejudicial because “[p]sychiatric mitigating
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evidence ‘has the potential to totally change the evidentiary picture.’”

11) Ostrander v. Green, 46 F.3d 347, 354 (4th Cir. 1995), overruled on other grounds O’Dell
v. Netherland, 95 F.3d 1214 (4th Cir. 1996).  Writ granted due to counsel’s ineffective
assistance in failing to advise petitioner of collateral consequences of pleading guilty.

12) Genius v. Pepe, 50 F.3d 60, 61 (1st Cir. 1995).  Counsel was ineffective for failing to pursue
insanity defense even though petitioner was initially found incompetent to stand trial. 

13) Antwine v. Delo, 54 F.3d 1357, 1368 (8th Cir. 1995), cert. denied sub nom. Bowersox v.
Antwine, 516 U.S. 1067 (1996).  Counsel was ineffective for failing to effectively present
evidence of petitioner's mental impairment at the penalty phase of capital trial.

14) Williams v. Washington, 59 F.3d 673, 679 (7th Cir. 1995).  Writ granted due to trial
counsel's ineffectiveness; counsel failed to impeach state's main witness with available
information, presented no evidence and filed no pre-trial motions.

15) Clabourne v. Lewis, 64 F.3d 1373, 1384 (9th Cir. 1995).  Petitioner was denied his right to
effective assistance at the sentencing phase of his capital trial due to trial counsel's failure to
investigate and present any evidence of petitioner's mental illness.

16) Harris by and through Ramseyer v. Wood, 64 F.3d 1432, 1438-39 (9th Cir. 1995).  Writ
granted due to cumulative deficiencies by trial counsel in capital case; counsel allowed
petitioner to make incriminating statement to prosecution, called petitioner to testify, and
made inappropriate statements in his own closing argument.

17) Finch v. Vaughn, 67 F.3d 909, 916 (11th Cir. 1995).  Counsel was ineffective for advising
petitioner to plead guilty to state drug charges because his time would be concurrent with a
federal sentence; counsel was not aware of a federal policy permitting federal parole violation
warrant to toll federal sentence. 

18) Hendricks v. Calderon, 70 F.3d 1032 (9th Cir. 1995), cert. denied, 517 U.S. 1111 (1996).
Counsel was ineffective for failing to present mitigating evidence at the sentencing phase of
petitioner's capital trial; counsel was on notice that his client may have been mentally
impaired but failed to conduct a meaningful investigation and thus did not discover evidence
of petitioner's extensive history of physical and sexual abuse.  The opinion has helpful
language refuting the state's assertion that there was no prejudice because the evidence of
aggravation was “overwhelming;” the court said that “the statutory factors give the jury broad
latitude to consider amorphous human factors, in effect, to weigh the worth of one's life
against his culpability,”  the “imposition of the death sentence is entrusted to the jury because
it is a uniquely moral decision in which bright lines have a limited place.”

19) Driscoll v. Delo, 71 F.3d 701, 708 (8th Cir. 1995), cert. denied, 519 U.S. 910 (1996).
Counsel was ineffective in capital case involving murder of prison guard as a result of failing
to prepare to challenge serology evidence which resulted in jury having erroneous impression
that victim's blood may have been present on the defendant's knife and for failing to
adequately impeach state's inmate witness with prior inconsistent statements.

20) Glenn v. Tate, 71 F.3d 1204, 1212 (6th Cir. 1995), cert. denied, 519 U.S. 910 (1996).
Counsel was ineffective in capital case for failing to develop and present evidence regarding
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petitioner's difficulties in school, i.e., that he was a "slow learner" and was labeled mentally
retarded, had brain damage due to birth trauma, and was a follower; counsel also failed to
understand that he had a right to confidential expert assistance and thus acquiesced in
prosecutor's suggestion that court appoint its own experts who were briefed by the
prosecution.

21) Crotts v. Smith, 73 F.3d 861, 866 (9th Cir. 1996). Writ granted due to counsel's failure to
object when prosecution cross-examined petitioner regarding a statement he allegedly made
that he had "killed a cop;" the omission was prejudicial because petitioner was on trial for
assaulting a police officer and because the jury knew that petitioner was on parole for an
undisclosed felony, thus jury would have inferred that petitioner had been convicted of killing
a police officer when in fact he was not and had never been charged with killing a police
officer. 

22) Deluca v. Lord, 77 F.3d 578, 586 (2nd Cir. 1996), cert. denied, 519 U.S. 824 (1996).
Counsel was ineffective for failing to adequately investigate possibility of extreme mental or
emotional disturbance defense which could have reduced petitioner's offense to first degree
manslaughter.

23) Tippins v. Walker, 77 F.3d 682, 687 (2nd Cir. 1996).  Court held that defense counsel who
was asleep to the extent that he was "unconscious for numerous extended periods of time"
throughout the trial was per se ineffective; no showing of Strickland prejudice was necessary. 

24) Luchenburg v. Smith, 79 F.3d 388, 392 (4th Cir. 1996).  Writ granted where defense counsel
failed to request instruction accurately explaining state law precluding conviction on
compound gun charge unless jury first found defendant guilty of predicate crime of violence,
and that common law assault was not a crime of violence for purposes of the gun charge;
because jury acquitted petitioner  on predicate crimes of violence but convicted defendant of
assault and compound gun charge, the error was both unreasonable and prejudicial.

25) Selsor v. Kaiser, 81 F.3d 1492, 1497 (10th Cir. 1996).  Writ granted where trial judge failed
to conduct adequate inquiry into counsel's repeated assertions that joint representation created 
a conflict of interest; conflict denied petitioner effective assistance of counsel; while prejudice
is presumed where proper inquiry is not made, case also supported a finding of an actual
conflict.

26) Griffin v. McVicar, 84 F.3d 880, 887 (7th Cir. 1996), cert. denied, 520 U.S. 1139 (1997).
Writ granted where petitioner received ineffective assistance due to conflict of interest arising
from trial counsel's joint representation of codefendants; counsel knew of possible alternative
defense for one defendant, but rejected it in favor of a hopeless joint alibi defense which was
favorable to one defendant but detrimental to petitioner.

27) Gravley v. Mills, 87 F.3d 779, 785 (6th Cir. 1996). Writ granted where counsel was
ineffective for failing to object to prosecutor's misconduct in closing argument in referring to
petitioner's post-arrest silence, and for failing to raise these issues in motion for new trial.

28) Edens v. Hannigan, 87 F.3d 1109, 1115 (10th Cir. 1996).  Writ granted due to ineffective
assistance arising from conflict of interest in trial counsel's joint representation; counsel made
no opening statement on petitioner's  behalf, did not permit petitioner to testify, and put on
no case because mounting a defense for defendant would have jeopardized co-defendant’s
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position; counsel also failed to pursue separate plea negotiations where it appeared that
petitioner was least culpable defendant and might have offered valuable testimony in
exchange for agreement.

29) Dickerson v. Vaughn, 90 F.3d 87, 90 (3rd Cir. 1996).  Writ granted where counsel’s
erroneous advice regarding continuing viability of pre-trial double jeopardy issue induced
petitioners to plead nolo contendere; but for the erroneous advice that they could still raise
the issue on appeal, petitioners would not have pled guilty. Pennsylvania Supreme Court’s
conclusory decision reversing the lower state court’s grant of post conviction relief was
contrary to clearly established federal law, thereby warranting federal court’s grant of relief
under the stricter standards of the AEDPA.

30) Emerson v. Gramley, 91 F.3d 898, 906-907 (7th Cir. 1996), cert. denied sub nom. Emerson
v. Gilmore, 520 U.S. 1122 (1997).  Writ granted due to ineffective assistance of counsel at
the sentencing phase of capital trial; trial counsel failed to offer any mitigating evidence
despite defendant's instruction to trial counsel that no evidence or argument should be offered
at penalty phase; counsel's performance during guilt phase had given defendant reason to be
disgusted with his representation, counsel had not conducted any investigation in preparation
for penalty phase, and defendant was not told, by counsel or the court, that failure to offer
some mitigating evidence would result in a mandatory death sentence.

31) Baylor v. Estelle, 94 F.3d 1321, 1324-25 (9th Cir. 1996), cert. denied sub nom. Duncan v.
Baylor, 520 U.S. 1151 (1997).  Writ granted where trial counsel was ineffective for failing
to follow up on criminalist’s report indicating petitioner may have been excluded from pool
of possible donors of blood and saliva samples; later testing confirmed petitioner’s exclusion
as a donor. Petitioner had been convicted of several charges, including forcible rape and
forcible sodomy, and had given a detailed confession to police.

32) Freeman v. Class, 95 F.3d 639 (8th Cir. 1996).  New trial ordered where defense counsel
was ineffective in auto theft case for introducing police report containing hearsay statements,
failing to request cautionary jury charge to which defendant was entitled under state law and
failing to object or move for a mistrial after prosecution improperly commented on
defendant’s exercise of right to remain silent.

33) Huynh v. King, 95 F.3d 1052, 1059 (11th Cir. 1996).  Counsel’s tactical decision to withhold
filing of potentially meritorious suppression motion to secure more favorable federal habeas
review was objectively unreasonable; Court of Appeals remanded for an evidentiary hearing
on whether counsel’s actions prejudiced petitioner and instructed District Court that, if it finds
prejudice, then it must conclude as a matter of law that the evidence other than that which
should have been suppressed was insufficient as a matter of law to support petitioner’s
conviction for malice murder.

34) Mason v. Hanks, 97 F.3d 887, 897 (7th Cir. 1996).  Relief granted where appellate counsel
was ineffective for failing to raise issue of the inadmissibility of hearsay statements by
confidential informant. Trial counsel had objected to the statements at trial and highlighted
the error in his post-trial motion, the testimony may have been inadmissible under state law,
admission prejudiced the defense, and appellate counsel could offer no reasonable explanation
for failing to raise the issue on appeal.

35) Boria v. Keane, 99 F.3d 492, 498 (2nd Cir. 1996), cert. denied, 521 U.S. 1118 (1997).  Writ
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granted due to trial counsel's failure to discuss with petitioner the advisability of accepting
offered plea bargain which, had it been accepted, would have reduced petitioner's sentence
by at least half; proper remedy was to reduce sentence to time served and release petitioner.

36) Berryman v. Morton, 100 F.3d 1089, 1105 (3rd Cir. 1996).  The court affirmed the district
court’s grant of relief finding that trial counsel’s failure to use the victim’s inconsistent
testimony, counsel’s opening of the door to irrelevant and damaging information concerning
an unrelated homicide and bank robbery investigation, his failure to investigate possible
defense witnesses, and his complete lack of strategy rendered his performance constitutionally
deficient. The court noted that petitioner was entitled to relief whether or not the AEDPA
applied in this case because, “even applying the most conceivably deferential standard” to the
state court’s determinations, these determinations were unreasonable in light of the evidence.

37) Hall v. Washington, 106 F.3d 742 (7th Cir. 1997), cert. denied, 522 U.S. 907 (1997).  The
Seventh Circuit reversed the judgment of the district court and granted the writ with regard
to petitioner’s death sentence. The court based its decision on “counsels’ total failure to
contact [petitioner] in preparation for the sentencing hearing and their consequent failure to
present his mitigation witnesses,” and on “counsel’s failure in his closing argument to offer
any reason other than blatant disregard of Illinois law for sparing [petitioner’s] life.” 106 F.3d
at 750. The court declared that the state court’s decision “cannot, however, be conclusive; it
must be subject to the ‘unreasonableness’ review . . . In the absence of some review, trial
courts would be able to disregard even the most powerful evidence with impunity.” 106 F.3d
at 752.

38) Moore v. Calderon, 108 F.3d 261, 264 (9th Cir. 1997), cert. denied, 521 U.S. 1111 (1997).
On remand from the Supreme Court, the court found petitioner was entitled to relief on his
Faretta claim under pre-Act law and under the new §2254(d) where petitioner requested
permission to represent himself at his capital trial weeks before the trial began.

39) Miles v. Stainer, 108 F.3d 1109, 1112-14 (9th Cir. 1997).  The court remanded to the district
court “with instructions to grant the writ unless the state trial court conducts a hearing within
60 days [as] to . . . whether [petitioner] was competent at the time” of his guilty plea where
the trial court’s failure to ask defendant whether he had been taking his psychotropic
medication prior to accepting the plea raised a reasonable doubt about petitioner’s competence
to plead guilty.

40) Williamson v. Ward, 110 F.3d 1508 (10th Cir. 1997).  The court affirmed the district court’s
grant of relief from petitioner’s conviction and sentence in this Oklahoma capital case. The
court agreed that trial counsel had been ineffective for failing to investigate the extensive
evidence of petitioner’s mental illness and his likely incompetence to stand trial, 110 F.3d at
1518-20, and that counsel was ineffective for failing to investigate and present the videotaped
confession of a third person which was, in counsel’s own words, “as believable” as the
confessions petitioner gave. 110 F.3d at 1521. The court laid much of the blame for counsel’s
shortcomings at the feet of the state system at the time of petitioner’s trial. Trial counsel
received no expert or investigative funding, and was paid the statutory maximum of $3200.

41) Johnson v. Baldwin, 114 F.3d 835, 838-39 (9th Cir. 1997).  The court granted the writ where
trial counsel failed to conduct a minimal investigation which would have proved that
petitioner’s weak and unbelievable alibi was false. The court reasoned that, had counsel
discovered this information, he would have prevented petitioner from taking the stand and
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presenting an obviously phony story to the jury, which the jury likely held against him. Had
petitioner just kept quiet, there was a reasonable probability, in light of the fact that the
physical evidence totally discredited the alleged rape victim’s allegations, that petitioner
would have been acquitted like his co-defendant was.

42) Blankenship v. Johnson, 118 F.3d 312, 317 (5th Cir. 1997).  On rehearing following its
initial decision affirming the district court’s denial of relief under new §2254(d), the Fifth
Circuit granted the writ. “[U]nfettered by statutorily-mandated deference,” the court held that
petitioner had a right to counsel during a state-requested discretionary appeal following
petitioner’s successful appeal to a state intermediate appellate court. Furthermore, because
appointed counsel, who was elected county attorney after he argued petitioner’s intermediate
appeal, effectively abandoned him when the state sought and received discretionary review,
the court found that petitioner had been constructively denied counsel and was therefore
entitled to relief without demonstrating prejudice. Alternatively, the court also found that
ineffective assistance was established by the fact that appointed counsel represented
conflicting interests at the time of the discretionary appeal inasmuch as he was also county
attorney, and that adverse effect was demonstrated by counsel’s complete inaction.

43) Patrasso v. Nelson, 121 F.3d 297, 305 (7th Cir. 1997).  The court granted a new sentencing
proceeding in this non-capital case after presuming prejudice under Cronic. The court
explained: “By his own admission, [counsel] performed no investigation and made no effort
to mitigate [petitioner]’s punishment -- omissions especially grievous where, as in this case,
the facts and circumstances presented at trial and relied upon heavily at sentencing were one-
sided and very possibly inaccurate . . . He effectively abandoned his client at sentencing.”

44) Austin v. Bell, 126 F.3d 843, 848-49 (6th Cir. 1997), cert. denied, 523 U.S. 1079 (1998). The
court granted relief from petitioner’s death sentence where trial counsel “did not present any
mitigating evidence because he did not think it would do any good.” The court concluded that
counsel’s “reasoning does not reflect a strategic decision, but rather an abdication of
advocacy,” and that this abdication “undermined the adversarial process and rendered the
death sentence unreliable.”

45) Groseclose v. Bell, 130 F.3d 1161, 1169-70 (6th Cir. 1997), cert. denied, 523 U.S. 1132
(1998).  Writ granted in this capital case where counsel failed to devise any defense theory,
failed to subject the state’s case to adversarial testing, including foregoing cross-examination
of more than half of the state’s witnesses, failed to object to any evidence, failed to present
any defense witnesses, failed to make a closing argument, and failed to present any
meaningful mitigating evidence at the penalty phase. Counsel also abdicated petitioner’s
defense to counsel for petitioner’s co-defendant, whose defense was totally antagonistic to
petitioner’s. 

46) Rickman v. Bell, 131 F.3d 1150, 1157 (6th Cir. 1997), cert. denied, 523 U.S. 1133 (1998).
Despite being unable to find actual prejudice as required under Strickland, the Sixth Circuit
granted relief in this capital case after concluding that prejudice should be presumed under
Cronic. The court explained that petitioner’s trial counsel “combined a total failure to actively
advocate his client’s cause with repeated expressions of contempt for his client for his alleged
actions. The effect of all this was to provide Rickman not with a defense counsel, but with a
second prosecutor.”

47) Bloom v. Calderon, 132 F.3d 1267, 1278 (9th Cir. 1997), cert. denied, 523 U.S. 1145 (1998).
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The court granted relief from petitioner’s convictions in this California capital case in which
trial counsel hired a psychiatric expert only days before trial to support his insanity defense,
and failed to provide the expert, as well as other experts who had been called upon to evaluate
petitioner, with highly relevant, readily available information that would have significantly
altered their diagnoses in favor of petitioner. The court stated: “when the defense’s only
expert requests relevant information which is readily available, counsel inexplicably does not
even attempt to provide it, and counsel then presents the expert’s flawed testimony [which the
prosecution turned against petitioner] at trial, counsel’s performance is deficient.” 

48) Holsomback v. White, 133 F.3d 1382, 1387-88 (11th Cir. 1998). Trial counsel was
ineffective in this child sexual abuse case for failing to conduct any investigation into the
conceded lack of any physical evidence to support child accuser’s claims of abuse over a five
year period where outcome of trial depended on jury believing the testimony of either accuser
or victim; counsel could not have made an informed decision that presentation of medical
testimony on the absence of physical evidence was too risky because he never investigated
what the testimony would be.

49) Brown v. Myers, 137 F.3d 1154, 1156 (9th Cir. 1998). The court granted relief in this
California attempted murder case, finding that counsel was ineffective for failing to
investigate and present available testimony in support of petitioner’s alibi. The court
emphasized that a habeas petitioner “does not have to show by a preponderance of the
evidence that the result in his case would have been different but for counsel’s errors,” but
rather that “counsel’s errors undermine confidence in the outcome.” 

50) Smith v. Stewart, 140 F.3d 1263, 1269-70 (9th Cir. 1998), cert. denied, 525 U.S. 929 (1998).
The court granted sentencing phase relief in this Arizona capital case, stating “we are virtually
compelled to determine that trial counsel was ineffective” due to counsel’s failure to present
any mitigating evidence or argument. The court concluded that this case “fairly bristles with
prejudice,” and that under Arizona’s sentencing scheme, this “failure was a virtual admission
that the death penalty should be imposed upon his client.”

51) Tejeda v. DuBois, 142 F.3d 18, 25 (1st Cir. 1998).  Petitioner in this drug case was denied
effective assistance of counsel where the trial court’s repeated rulings prohibiting defense
counsel’s attempts to expose police evidence fabrication -- petitioner’s only viable defense --
caused relations between the trial judge and defense counsel to deteriorate into open hostility.
This in turn kept counsel from developing and highlighting the material inconsistencies in
police testimony which, properly developed and argued, could have given rise to reasonable
doubt. The First Circuit concluded that “[d]epriving a criminal defendant of his only viable
defense certainly renders the resultant trial ‘fundamentally unfair or unreliable’ . . .”

52) Meyers v. Gillis, 142 F.3d 664 (3rd Cir. 1998).  Relief was granted where counsel was
ineffective for advising capital murder defendant to plead guilty to second degree murder.
Counsel advised petitioner he would receive a life sentence, but that parole was typically
granted after seven years, but counsel failed to advise petitioner that his sentence was actually
life without parole, and that parole could be granted only if the governor first commuted the
sentence to a term of years, which was unlikely under the administration in office when
petitioner entered his plea. Counsel was not aware of the LWOP provision and relied on a
report showing that parole was typically granted after seven years when a different governor,
who often commuted sentences, was in office. Counsel’s deficiency was prejudicial because,
although this was a capital case, petitioner would not have pled guilty because he was
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concerned about parole eligibility, not about the possibility of a death sentence. Moreover,
the court found a reasonable possibility based on the evidence of lack of premeditation and
self-defense that, if defendant had gone to trial, he would only have been convicted of third
degree murder (manslaughter) which carries a maximum sentence of 20 years. 

53) Dobbs v. Turpin, 142 F.3d 1383, 1388 (11th Cir. 1998). Counsel was ineffective at
petitioner’s capital sentencing proceeding for failing to investigate and present any mitigating
evidence and for making an inadequate closing argument.  Based upon his erroneous belief
that evidence of a defendant’s childhood was inadmissible, and that mitigating evidence was
admissible only to mitigate the crime, as opposed to the sentence, counsel neglected to pursue
and present evidence of petitioner’s unfortunate childhood, including evidence that his mother
often would not let him stay in the house with her, and when she did allow him to stay, she
ran a brothel where she exposed him to sexual promiscuity, alcohol, and violence. Rejecting
counsel’s explanation that petitioner instructed him not to present mitigating evidence, the
court stated that “lawyers may not ‘blindly follow’ such commands.  Although the decision
whether to use mitigating evidence is for the client, this court has stated, ‘the lawyer first must
evaluate potential avenues and advise the client of those offering possible merit.’” (citations
omitted).  Additionally, counsel’s argument at sentencing, which consisted of reading Justice
Brennan’s concurring opinion in Furman and arguing that the current death penalty statute
would also be found unconstitutional, was inadequate because it minimized the jury’s
responsibility for determining the appropriateness of the death penalty and failed to focus on
the character and record of the defendant and the circumstances of the offense.

54) Pitts v. LeCureux, 1998 WL 449691 at *3 (6th Cir. July 22, 1998) (unpublished). Trial
counsel was ineffective for failing to file notice of intent to present an alibi defense in this
non-capital homicide case in which petitioner was convicted of voluntary manslaughter but
acquitted of possession of a firearm. The court found that, in light of the weak and entirely
circumstantial evidence against petitioner at trial, the inability to call two alibi witnesses as
a result of counsel’s mistake sufficiently prejudiced petitioner’s defense to warrant habeas
relief.

55) Crandell v. Bunnell, 144 F.3d 1213 (9th Cir. 1998), overruled by Schell v. Witek, 218 F.3d
1017 (9th Cir. 2000).  Relief was granted without requiring the petitioner to show prejudice
where he was denied his right to counsel by being forced to choose between incompetent
counsel and no counsel at all at his capital trial. Although petitioner appeared pro se pretrial
and told the judge appointed counsel was inadequate, the court made no inquiry. An inquiry
would have revealed that counsel visited petitioner only 1-3 times over a period of months,
had no other communication with petitioner, conducted no investigation on guilt or
sentencing, conducted no discovery, relying instead only on the state’s open file policy, and
simply pressed petitioner for a plea without developing a working relationship with the client. 
While counsel’s decision to pursue a plea agreement may have been sound, he was deficient
in failing to enhance his bargaining position through investigation, and in failing “to meet and
develop a working relationship with his client.” The court concluded that the trial court should
have inquired, and appointed new counsel.

56) Seidel v. Merkle, 146 F.3d 750, 756-57 (9th Cir. 1998), cert. denied, 525 U.S. 1093 (1999).
Trial counsel was ineffective in this non-capital California murder case for totally failing to
investigate and present available evidence of petitioner’s serious mental health problems,
including PTSD; the evidence would have been useful to negate the element of malice
necessary to support petitioner’s second-degree murder conviction, and would have been
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complementary to petitioner’s contention at trial that he acted in self-defense.

57) Henderson v. Frank, 155 F.3d 159, 171 (3rd Cir. 1998). The Third Circuit granted relief in
this case on the ground that petitioner was denied his Sixth Amendment right to counsel when
he was allowed to waive counsel in connection with a hearing to suppress his confession
without adequate advice or inquiry by the court concerning the waiver. In addition to
affording petitioner a new suppression hearing, the panel majority extended the grant of relief
to require a new trial on guilt or innocence, reasoning that “the absence of counsel at [the]
suppression hearing, which handicapped [petitioner] during the remainder of the proceedings
against him and especially injured his attorney’s ability to argue the facts of his confession
to the jury at trial, contaminated the entire criminal proceeding in this case.” 

58) Roe v. Delo, 160 F.3d 416, 420 (8th Cir. 1998). In this non-capital habeas case from
Missouri, the Eighth Circuit granted relief on petitioner’s claim that appellate counsel was
ineffective for failing to request plain error review of an erroneous first degree murder
instruction. The instruction blurred the line between first and second degree murder by
erroneously allowing the jury to convict on the more serious offense if it believed only that
petitioner intended serious physical harm, rather than death. In explaining its decision to grant
petitioner a new direct appeal, the court acknowledged that it was “uncertain whether” the
state appellate court would have found plain error if the instruction had been challenged on
direct appeal. However, focusing on “whether there is a reasonable probability that the
outcome would have been different,” the court concluded that petitioner had made the
necessary showing.

59) Jackson v. Leonardo, 162 F.3d 81, 86 (2nd Cir. 1998). Appellate counsel was ineffective
in failing to raise a double jeopardy challenge to petitioner’s prosecutions for first-degree
robbery and first-degree criminal use of a firearm, both of which arose from the same factual
predicate. The court further found this to be an example of the “highly unusual case where no
plausible explanation for [the] attorney’s actions exists,” and therefore deviated from its
ordinary practice of remanding for a hearing to allow counsel to explain his actions. Finally,
the court concluded that, although petitioner received no additional jail time for the extra
conviction, he was nevertheless prejudiced by counsel’s deficient performance because “it is
more than conceivable that some state or federal sentencing plans, even if they do not
currently turn on the number of previous convictions recorded, will do so in the future.” The
court explained that “[t]he degree of prejudice may not seem great, but when one considers
that there is essentially no reason not to correct what was a manifest error, we hold that it is
sufficient.” 

60) Bloomer v. United States, 162 F.3d 187, 193-195 (2nd Cir. 1998).  Although it remanded
this §2255 case for trial counsel to be heard by the district court, the Second Circuit indicated
that petitioner had established his entitlement to relief on his claim that trial/appellate counsel
had been ineffective by failing to object to an unconstitutional reasonable doubt instruction
at trial, and failing to at least seek plain error review of the instruction on direct appeal. The
challenged instruction: (1) failed to inform the jury that “proof beyond a reasonable doubt”
is proof of such a convincing character that a reasonable person would not hesitate to rely and
act upon it in the most important of his own affairs; (2) equated “reasonable doubt” with
“substantial doubt;” (3) informed the jurors that they “need not find every fact beyond a
reasonable doubt” to support a guilty verdict; and (4) informed the jurors that they “may” (as
opposed to “must”) acquit if the government failed to prove guilt beyond a reasonable doubt.
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61) McGurk v. Stenberg, 163 F.3d 470, 474 (8th Cir. 1998).  The Eighth Circuit held that
“denial of a jury trial is a structural error subject to automatic reversal,” and therefore, “when
counsel’s deficient performance causes a structural error, [the court] will presume prejudice
under Strickland.” These rulings arose out of petitioner’s claim that counsel was ineffective
for failing to advise him of his right to a jury trial on the charge of DUI third offense under
Nebraska law.

62) Bean v. Calderon, 163 F.3d 1073 (9th Cir. 1998), cert. denied, 528 U.S. 922 (1999). In this
California case in which petitioner received a death sentence for one murder, and a life
sentence for a separate murder following a joint trial on both charges, the panel majority
affirmed the district court’s grant of relief from the death sentence, and further granted relief
from petitioner’s conviction for the murder for which he was sentenced to life. With regard
to the death sentence, the court concluded that petitioner received ineffective assistance of
counsel at his sentencing proceeding because his two attorneys’ confusion over who was
responsible for preparation resulted in virtually no preparation at all. Counsel presented two
mental health experts without providing them with necessary materials and without
adequately preparing them to testify, and failed to investigate and present compelling and
detailed evidence of the “indisputably sadistic treatment” petitioner suffered as a child. In its
prejudice analysis, the court found it “noteworthy that the jury was initially divided over the
appropriateness of the death penalty . . .” 163 F.3d at 1080. With regard to the conviction that
resulted in a life sentence, the panel majority concluded that the “substantial disparity”
between the strong evidence of petitioner’s guilt of the crime for which he was sentenced to
death, and the weak evidence of his culpability for the second murder, resulted in denial of
petitioner’s right to a fundamentally fair trial with respect to the second murder charge. 163
F.3d at 1085.

63) Barnett v. Hargett, 174 F.3d 1128, 1136 (10th Cir. 1999).  The Tenth Circuit affirmed the
district court’s grant of relief on petitioner’s pro se claim “that he was effectively
unrepresented during a critical stage in his appeal, specifically when the Oklahoma Court of
Criminal Appeals remanded his direct appeal to the trial court to determine whether a
competency determination had been made.”  Petitioner, who had become incompetent twice
during the trial and sentencing proceedings, went unrepresented on the remand as a result of
the resignation of indigent appellate defender who handled the appeal.

64)  Steinkuehler v. Meschner, 176 F.3d 441, 445 (8th Cir. 1999). The Eighth Circuit affirmed
the district court’s grant of relief in this Iowa first-degree murder case on the ground that trial
counsel was ineffective for failing to use a letter and other available evidence to impeach the
sheriff, who was the only witness who testified that petitioner was not intoxicated. The letter
and other evidence indicated that the sheriff pressured a jailer to “forget” how intoxicated
petitioner was when he turned himself in less than an hour after the shooting. In the Eighth
Circuit’s view, this “evidenced a willingness by the [sheriff] to do whatever was necessary
to get a conviction.” Counsel’s failure to use the available impeachment material was
prejudicial because petitioner’s only defense to first-degree murder was that he had been too
intoxicated at the time he shot the victim to have formed the requisite intent, and that he was
therefore guilty only of second-degree murder.

65) Collier v. Turpin, 177 F.3d 1184, 1204 (11th Cir. 1999).  The court granted relief from
petitioner’s death sentence where trial counsel was ineffective for failing to adequately
prepare and present evidence in mitigation of petitioner’s sentence for killing a Georgia police
officer. While counsel presented the testimony of ten witnesses at the one and a half hour
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sentencing proceeding, these witnesses established only a “hollow shell” of mitigation, while
proper investigation and use of the available evidence could have established that petitioner
had a gentle disposition and a record of helping his family in times of need, that petitioner had
performed acts of heroism and compassion, and that petitioner was under severe stress at the
time of the crimes due to his recent job loss, his poverty, and his diabetic condition.  After a
discussion of the available evidence, the court concluded: “The jury was called upon to
determine whether a man whom they did not know would live or die; they were not presented
with the particularized circumstances of his past and of his actions on the day of the crime that
would have allowed them fairly to balance the seriousness of his transgressions with the
conditions of his life.  Had they been able to do so, we believe that it is at least reasonably
probable that the jury would have returned a sentence other than death.”

66) Lucas v. O’Dea, 179 F.3d 412, 415 (6th Cir. 1999).  The Sixth Circuit affirmed the district
court’s grant of relief, finding trial counsel ineffective for failing to object to a “fatal
variance” between petitioner’s indictment and the instructions given to his jury.  Petitioner
“was charged with intentional murder, but the jury instructions permitted conviction for
wanton murder . . .”  As a result of this variance, petitioner’s defense – that he did not shoot
the victim, but a codefendant did – was rendered useless.  The Sixth Circuit concluded:
“Because it exposed [petitioner] to charges for which he had no notice and thus no
opportunity to plan a defense, the variance from the indictment to the jury instruction
constituted a constructive amendment that deprived him of his Fourteenth Amendment right
to notice of the charges against him.”

67) White v. Johnson, 180 F.3d 648, 653 (5th Cir. 1999).  The Fifth Circuit granted relief in this
sexual assault case, finding trial counsel ineffective for failing to “fully inform” petitioner of
his right to direct appeal, including the requirement that such an appeal be filed within thirty
days.  The court further explained that petitioner was not required to demonstrate the
existence of any meritorious claims that could have been raised on direct appeal, but was
instead required to show simply “that counsel’s failure to fully inform him of his appellate
rights actually caused him to lose the right to appeal.” 

68) Tucker v. Prelesnik, 181 F.3d 747, 757 (6th Cir. 1999), overruling on other grounds
recognized, Washington v. Hofbauer, 228 F.3d 689 (6th Cir. 2000). The Sixth Circuit
affirmed the district court’s grant of relief in this post-Act case, finding trial counsel
ineffective for failing to request a continuance when his belief that the victim -- who was the
only witness called by the prosecution – would not testify at trial proved false, and for failing
to obtain and use the victim’s medical records, which dramatically contradicted his trial
testimony in several crucial respects, including the extent of his injuries and the length of time
he spent in a coma. In its discussion of petitioner’s entitlement to relief, the majority sharply
criticized the state courts’ handling of petitioner’s claim, including the trial court’s
unwillingness to even consider the powerful impeachment evidence presented in support of
petitioner’s ineffective assistance claim, a position which the Sixth Circuit characterized as
“both offensive to the standard set forth by the Supreme Court [in Strickland] and arbitrary.”

69) Lord v. Wood, 184 F.3d 1083 (9th Cir. 1999), cert. denied sub nom. Lambert v. Lord, U.S.
528 U.S. 1198 (2000).  Counsel was ineffective in this capital case for failing to the present
testimony of three witnesses who stated that they had seen the murder victim the day after
petitioner allegedly murdered her.  The state’s case was built on circumstantial evidence and
the theory that the victim was killed during an unexplained 45 minute period one day, which
was followed by strange behavior by the defendant.  Two days after the girl disappeared, three
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boys said they had seen her the day before.  The boys made similar statements to police and
twice to defense investigators in the four months after the murder.  The Ninth Circuit held
counsel’s performance was deficient because counsel discounted the boys’ statements as 
inconsistent and unlikely to be believed by the jury, but failed to appreciate the fact that, while 
minor inconsistencies did exist among the statements, all were consistent on the major point
that they had seen the victim.  The court further noted that the boys had no motive to lie, and
that counsel had not bothered to personally interview the boys before discounting their
credibility. The court found prejudice because the state’s case was built on circumstantial
evidence, petitioner’s actions after arrest in trying to manufacture an alibi and favorable
evidence, and jail house snitch testimony.  The court concluded that, in light of the evidence
that the victim may have been alive the day after petitioner allegedly killed her, his attempt
to manufacture evidence could have been explained as an innocent man’s effort to produce
an alibi that was otherwise unavailable, which would have left only the questionable
testimony of jail house snitches versus the testimony of the three boys with no motive to lie.

70) Smith v. Stewart, 189 F.3d 1004, 1010-1013 (9th Cir. 1999), cert. denied, 531 U.S. 952
(2000).  Counsel was ineffective at petitioner’s resentencing proceeding in this 1976 Arizona
capital case due to his failure to present any live testimony at all, and his decision to present
only the same mitigation testimony that had already been rejected by the trial judge at
petitioner’s first sentencing proceeding.  Explaining that it had “no doubt that [counsel’s]
performance was deficient,” the majority noted that counsel “had never tried a death penalty
case before,” that he performed no investigation, and that his decision to forego presentation
of additional available mitigating evidence was not strategic, but was instead a result of
counsel’s ignorance of the concept of mitigation.  The majority further pointed out that
counsel “even ignored the prosecutor’s own doubts at [petitioner’s] guilty plea hearing as to
[petitioner’s] lack of emotional stability” -- a comment which “should have set off fireworks
for [counsel].”  Citing the available mitigating evidence that went unpresented, the majority
observed that “[a] lawyer who should have known but does not inform his expert witnesses
about essential information going to the heart of the defendant’s case for mitigation does not
function as ‘counsel’ under the Sixth Amendment.”  In this case, the majority concluded,
counsel’s “failure to do anything but offer evidence that the sentencing judge clearly rejected
the first time around was virtual admission his client should be put to death.” 

71) Hull v. Kyler, 190 F.3d 88, 111 (3rd Cir. 1999).  Petitioner was denied effective assistance
of counsel at his 1979 competency hearing as a result of his counsel’s failure to either to
cross-examine the lone psychiatrist to have found petitioner competent during the four years
since his arrest for murder, or to present the wealth of available evidence indicating petitioner
was in fact incompetent. With regard to prejudice flowing from counsel’s deficient
performance, the Third Circuit stated:

When a defendant has not only already been found incompetent to stand trial,
as Hull was before the 1979 competency hearing, but when numerous
evaluations of his mental condition indicate that he remains incompetent, his
competency to stand trial must be carefully considered by the court before a
trial may be held or a guilty judgment entered. Under these circumstances,
when a defendant's own attorney fails to effectively use the procedures to
determine competency that are mandated by Supreme Court precedent, we
believe that the prejudice to the possibly still-incompetent defendant is
manifest.

In granting relief, the court noted that petitioner “need not demonstrate that he definitely was
incompetent in 1979. Rather, he must only establish that there was a reasonable probability
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that he was.”  Additionally, applying §2254(d)(1), the court concluded “that it was objectively
unreasonable for the [state post-conviction court] to implicitly find that there was no
‘reasonable probability’ that the outcome of Hull's competency hearing would have been
different if not for his counsel's failure to cross-examine [the lone expert to testify] or to
present evidence in support of Hull's incompetence.”

72) Atley v. Ault, 191 F.3d 865, 870 (8th Cir. 1999).  Applying §2254(d)(1), the Eighth Circuit
affirmed the district court’s grant of habeas relief on petitioner’s claim that the trial court
impermissibly failed to conduct an adequate inquiry when notified of defense counsel’s
potential conflict of interest.  Although the court acknowledged that petitioner’s claim “falls
within the clearly established framework of Holloway, Cuyler, and Wood,” it did not apply
§2254(d)(1)’s “contrary to” clause because the “conflict of interest issue presented by the
instant case is neither a question of pure law, nor a case in which Supreme Court precedent
requires a particular result.”

73) Moore v. Johnson, 194 F.3d 586, 599 (5th Cir. 1999) (opinion on reh’g).  In this pre-Act
Texas capital case the Fifth Circuit initially applied its reading of amended §2254(d) and
reversed the district court’s grant of sentencing phase relief. On remand from the Supreme
Court for reconsideration in light of Lindh v. Murphy, however, the court of appeals, now
applying the pre-AEDPA standard for habeas review, affirmed the district court’s grant of
relief on the ground that petitioner was prejudiced at sentencing due to trial counsel’s
numerous, egregious failures at both the guilt-or-innocence and sentencing phases of his
capital trial, including: failing to investigate extraneous conduct petitioner made admissible
by petitioner’s alibi defense; exclusion of exculpatory portions of petitioner’s confession
without any rational justification; eliciting damaging information from the prosecution’s first
witness, which tied petitioner to the crime, supported the credibility of law enforcement’s
investigation, and destroyed petitioner’s alibi defense; failing, without justification, to present
any evidence in mitigation of punishment, such that “[t]he evidentiary portion of the
punishment phase of [petitioner’s] capital punishment trial concluded lass than ten minutes
after it had begun”; and presenting contradictory closing statements to the jury at sentencing.

74) Maxwell v. Mahoney, 1999 WL 962469 at *1-2 (9th Cir. Oct. 20, 1999) (unpublished). 
The court granted relief from petitioner’s 1977 rape conviction on the ground that trial
counsel provided constitutionally ineffective assistance.  The court explained that the state’s
case against petitioner -- which consisted only of a knife found in petitioner’s car -- “was
weak.” Despite the prosecution’s reliance solely on this single piece of evidence, “defense
counsel failed to do any investigation concerning the knife, failed to object to the admission
of the knife into evidence, offered no explanation of the bloodstains on the knife, and failed
to introduce into evidence the analysis by the state’s Criminal Investigation Lab,” which
revealed that blood found on the knife was rabbit blood, and that hair found on the knife was
deer hair.  The court concluded that “[t]he prejudicial effect of [petitioner’s] counsel’s failure
to investigate and to pursue at trial material and potentially exculpatory evidence about the
knife was so severe as to overshadow any claim that this failure was part of his trial strategy.” 

75) Hernandez v. Cowan, 200 F.3d 995, 998-1000 (7th Cir. 2000).  Trial counsel was ineffective
in this Illinois murder case for failing to attend a suppression hearing, at which he would have
learned petitioner and codefendant had antagonistic defenses, and that, if codefendant
testified, he would fill a crucial gap in the state’s case; this failure left counsel without
information which would have led the trial court to grant petitioner’s motion for a severance,
and it was reasonably probable that, had severance been granted, petitioner would have been
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acquitted because codefendant either would not have testified at all, or would have been
“ripped apart on cross-examination.”

76) Horton v. Massie, 2000 WL 107386 (10th Cir. Jan. 31, 2000).  The court reversed the
district court’s denial of relief in this Oklahoma murder case, concluding that petitioner’s trial
counsel provided ineffective assistance in failing to call petitioner’s three year old daughter
and a psychologist to corroborate petitioner’s claim that, while she was present at the murder
scene, she took no part in the crime.  Observing that the prosecution’s key witnesses told
inconsistent stories and had motives to lie, and that the prosecution “focused on petitioner’s
failure to corroborate her story,” 2000 WL 107386 at *9, the court found that petitioner was
prejudiced by counsel’s deficient performance.  The court further held that trial counsel was
ineffective for failing to investigate and “present significant evidence that the State’s key
witnesses collaborated with one another and were lying about both their and petitioner’s
participation in the murder,” 2000 WL 107386 at *11, and for failing to request a duress
instruction, which “was so serious as to have prejudiced petitioner’s defense as a matter of
law,” 2000 WL 107386 at *12. 

77) Combs v. Coyle, 205 F.3d 269 (6th Cir. 2000), cert. denied sub nom. Bagley v. Combs, 531
U.S. 1035 (2000).  In this Ohio capital case, the Sixth Circuit held that petitioner’s “trial
counsel rendered ineffective assistance so egregious as to make us doubt whether
[petitioner]’s trial produced a just result.” 205 F.3d at 272.  First, after joining the First,
Seventh and Tenth Circuits “in holding that the use of a defendant’s prearrest silence as
substantive evidence of guilt violates the Fifth Amendment’s privilege against self-
incrimination,” the court found that “[d]efense counsel’s failure to object to the
unconstitutional use of [petitioner’s] ‘talk to my lawyer statement’ clearly fell below an
objective standard of reasonableness.” 205 F.3d at 286.  Petitioner’s statement, “talk to my
lawyer,” was made in response to a post-arrest, pre-Miranda question from a police officer
at the murder scene, and it was used by the prosecution at trial to rebut petitioner’s defense
that he was too intoxicated at the time of the murders to have acted purposely and
intentionally.  The court acknowledged that “the contours of the privilege against self-
incrimination may sometimes be unclear,” but nevertheless held that trial counsel “should
have realized that the use of [petitioner’s] prearrest silence against him was at least
constitutionally suspect . . .  Counsel’s failure to have objected at any point is inexplicable,
and we can perceive no popssible strategic reason for such failure.”   205 F.3d at 286.

Next, the court found counsel ineffective for calling the defense’s only expert witness,
who “expressed the opinion that, although intoxicated, [petitioner] acted purposefully and
intentionally.” 205 F.3d at 287.  Explaining its rationale for granting relief on this claim, the
court noted that the expert’s “opinion regarding whether [petitioner] lacked the requisite
intent to commit the crimes was crucial to the defense theory; defense counsel’s failure to
have questioned [the expert] in this regard prior to trial is inexcusable.  Defense counsel
should have known [the expert’s] opinion on this ultimate issue and should have prepared
accordingly.” As a result of counsel’s failure to prepare, however, the expert’s “testimony
directly contradicted the sole defense theory . . . [and] rendered [the other evidence of
petitioner’s intoxication] worthless when the defense’s own expert testified that [petitioner’s]
intoxication did not legally excuse his crime.” 205 F.3d at 288.

Finally, the court noted that although each of the errors identified above “is
independently sufficient to warrant” relief, two additional errors “compounded” the damage
done to petitioner’s defense.  205 F.3d at 289.  First, counsel failed to investigate and present
available physical evidence corroborating the testimonial evidence of petitioner’s intoxication
on the day of the murders.  Second, “counsel made no attempt to redact portions of a
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videotaped testimony [sic]” admitted against petitioner which contained inadmissible
references to prior bad acts.  The court concluded by stating that “[c]ounsel’s overall
performance is particularly shocking given the fact that this case involves the death penalty.” 

205 F.3d at 289.

78) Jackson v. Calderon, 211 F.3d 1148 (9th Cir. 2000), cert. denied sub nom. Woodard v.
Jackson, 531 U.S. 1072 (2001) .  The Ninth Circuit granted sentencing phase relief in this
California capital case, finding trial counsel ineffective for: failing even to attempt to compile
petitioner’s social history, which would have yielded useful mitigating evidence; failing to
present available expert medical testimony that petitioner likely lacked the capacity to think
consciously at the time of the crime; and failing to investigate the facts underlying one of the
aggravating factors.

79) Stouffer v. Reynolds, 214 F.3d 1231, 1232-1234 (10th Cir. 2000).  The Tenth Circuit granted
guilt-phase relief in this Oklahoma capital case, finding that petitioner was “prejudiced by the
unexplained and unsupportable ineptness of trial counsel.”  Counsel’s prejudicially deficient
performance included the following:  failure to make an opening statement; failure to lay
proper foundations for the impeachment of key prosecution witnesses;  inability to ask non-
leading questions on direct examination;  inability to conduct effective cross-examinations; 
presenting “closing arguments which were ineffective at proffering any semblance of a
defense theory;” co-counsel’s failure to conduct any pre-trial preparation, or to speak to
petitioner prior to trial, and failure to attempt to interview four of the state’s key forensic
experts prior to cross-examining them at trial, choosing instead to prepare by reading their
reports during trial;  failure to apply for funds for expert services necessary to prepare to rebut 
the prosecution’s expert testimony; and failure to call a defense investigator to testify about
numerous factual issues that were inconsistent with the state’s theory of the case.

80) Flores v. Demskie, 215 F.3d 293, 304 (2nd Cir. 2000), cert. denied sub nom. Keane v.
Flores, 531 U.S. 1029 (2000).  Relief was granted in this New York sodomy case where “trial
counsel waived a potential Rosario claim that would have entitled the petitioner to a new trial
had it been raised before the trial court.  Indeed, denial of the motion would have constituted
per se reversible error on direct appeal.  The only basis for this waiver was counsel’s
misunderstanding of Rosario and the failure to realize that harmless error did not apply.” 
Counsel’s error arose out of his “unfamiliar[ity] with the well-established New York State
rule that a prosecutor’s failure to deliver a prior statement of a witness to be called at trial
constitutes per se error requiring a new trial.”

81) Carter v. Bell, 218 F.3d 581, 596 (6th Cir. 2000).  The Sixth Circuit granted sentencing
phase relief in this pre-Act Tennessee capital case, finding trial counsel ineffective for relying
strictly on the possibility of residual doubt at sentencing without conducting any investigation
into the wealth of mitigating evidence that was available.  The available evidence included
childhood physical abuse, extreme poverty, childhood and adult head injuries, instability,
extreme parental neglect, and a post-conviction diagnosis of schizophrenia.  Rejecting trial
counsel’s attempts to excuse their failure to investigate by claiming that petitioner expressed
an unwillingness to rely on mental health evidence, the court explained:

While we understand the great burdens on appointed trial counsel in capital
cases and the often limited financial support they receive for investigation
and discovery, justice requires that counsel must do more than appear in
court or argue to the jury. Trial counsel here did [petitioner] a disservice by
failing to investigate mitigating evidence. While counsel advanced several
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reasons for adopting their strategy, their reasons do not excuse their
deficiency. The sole source of mitigating factors cannot properly be that
information which defendant may volunteer; counsel must make some effort
at independent investigation in order to make a reasoned, informed decision
as to their utility. We find that reluctance on [petitioner’s] part to present a
mental health defense or to testify should not preclude counsel’s
investigation of these potential factors.

82) Washington v. Smith, 219 F.3d 620, 634-635 (7th Cir. 2000).  The Seventh Circuit affirmed
the district court’s grant of relief in this armed robbery case, finding that trial counsel was
ineffective in failing to read a police report indicating that the only physical evidence against
petitioner actually belonged to someone else, in failing to secure the attendance at trial of the
only alibi witness listed in petitioner’s notice of alibi, and in failing to take any steps to locate
and secure the appearance of several other alibi witnesses whose names were provided by
petitioner.  The court’s decision contains a fairly detailed discussion of the ways in which the
state courts’ handling of petitioner’s claims was contrary to and involved an unreasonable
application of Supreme Court precedent in light of Williams v. Taylor. Additionally, the court
expressly followed Williams’ instruction that, when determining the existence of prejudice
flowing from counsel’s deficient performance, the federal court “must assess ‘the totality of
the omitted evidence’ . . . rather than the individual errors.”

83) Hughes v. Booker, 220 F.3d 346, 352-353 (5th Cir. 2000).  The court of appeals affirmed
the district court’s grant of relief on petitioner’s claim of constructive denial of direct appeal
counsel, concluding that Mississippi’s procedure for the withdrawal of appellate counsel, set
forth in Killingsworth v. State, 490 So.2d 849 (Miss. 1986), is inadequate.  The court found
that the “procedure fails to ‘afford adequate and effective appellate review to indigent
defendants’ in that it does not ‘reasonably ensure that an indigent’s appeal will be resolved
in a way that is related to the merit of that appeal,’ . . .”  The court further declined the state’s
request to find the error harmless on the ground that petitioner had identified no direct appeal
issues of arguable merit, explaining that “the State essentially asks us to conduct a harmless
error or prejudice analysis.  This ignores the clear import of Penson[v. Ohio]: once we
determine that a defendant has been constructively denied appellate counsel – as we have here
– ‘any discussion even flirting with the language of Strickland’s prejudice or harmless error
analysis is unnecessary.’” (citation omitted).

84) Delgado v. Lewis, 223 F.3d 976, 980 (9th Cir. 2000).  On remand from the Supreme Court
for reconsideration in light of Smith v. Robbins, 528 U.S. 259 (2000), the Ninth Circuit
affirmed the district court’s decision to grant habeas relief in this non-capital case from
California. After identifying and applying the Strickland standard for ineffectiveness, the
court concluded that both trial and appellate counsel had been ineffective -- trial counsel for
being “absent from every single important court proceeding except the hearing on
[petitioner’s] change of plea,” and appellate counsel for failing to spot and raise obviously
non-frivolous issues. 

85) Harris v. Day, 226 F.3d 361, 366-367 (5th Cir. 2000).  The Fifth Circuit granted relief on
petitioner’s claim that he was constructively denied appellate counsel, and was therefore
presumptively prejudiced, when his appointed appellate counsel filed only an “errors patent”
brief and a subsequent Anders brief seeking to withdraw, neither of which set forth any
arguable grounds for appeal.  Petitioner’s entitlement to relief was not affected by the fact that
he also submitted a pro se brief raising seven assignments of error.  The Fifth Circuit
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concluded that petitioner “is entitled to an appeal and an attorney to represent him in that
appeal.” 

86) Washington v. Hofbauer, 228 F.3d 689, 703, 709 (6th Cir. 2000).  The Sixth Circuit granted
relief in this post-Act criminal sexual conduct case, finding trial counsel ineffective for failing
to object to two obvious forms of prosecutorial misconduct during closing argument: (1)
repeated, flagrantly improper references to petitioner’s character during closing argument; and
(2) references to the consistency of the alleged victim’s story over time despite a total lack of
record evidence to support such a claim.  The court explained that, “[a]t the most pivotal
moments . . ., [trial counsel’s] silence was due to incompetence and ignorance of the law
rather than as part of a reasonable trial strategy.”  228 F.3d at 703.  In addition to finding
counsel ineffective for failing to object to this misconduct, the court also concluded that
petitioner’s prosecutorial misconduct claims – the procedural default of which having been
overcome by petitioner’s successful ineffective assistance of counsel claims –  independently
entitled him to relief, finding the “improprieties . . . sufficiently flagrant to satisfy the four
prongs of Boyle [v. Million, 201 F.3d 711 (6th Cir. 2000)] . . .”

87) Cossel v. Miller, 229 F.3d 649, 653, 655 (7th Cir. 2000).  The Seventh Circuit granted relief
in this Indiana rape case on petitioner’s claim that counsel was ineffective for failing to
challenge the victim’s out-of-court and in-court identifications of him as unduly suggestive. 
Counsel’s only objection to this evidence came at the conclusion of the victim’s testimony,
which was too late to properly preserve the challenge for appellate review.  Noting the state’s
concession that the identification procedures employed by law enforcement – including
singling petitioner out in a photo array, and showing the victim a lineup after telling her that
the purpose for doing so was because petitioner was there – was “unnecessarily suggestive,”
the Seventh Circuit held that the victim’s out-of-court identifications should have been
suppressed in response to a proper objection.  Additionally, because the victim’s in-court
identification was tainted by law enforcement’s suggestive out-of-court tactics, that
identification should likewise have been disallowed.  Considering these conclusions in light
of the absence of any physical evidence firmly tying petitioner to the crime, and the fact that
petitioner did not fit the physical description given by the victim following the attack, the
Seventh Circuit concluded that the state court’s denial of relief constituted an “unreasonable
application of clearly established federal law.”

88) Lockett v. Anderson, 230 F.3d 695, 711-716 (5th Cir. 2000).  The Fifth Circuit upheld the
district court’s grant of relief as to one of petitioner’s two Mississippi death sentences, and
granted relief as to the second.  With regard to the first death sentence, the court simply
allowed the district court’s judgment to stand after concluding that the state’s notice of appeal
of a second order entered by the district court failed to confer jurisdiction on the court of
appeals to review the first order, in which relief had been granted.  As to petitioner’s second
death sentence, the court found trial counsel ineffective for failing to investigate and  present
significant mitigating evidence.  The court noted that petitioner was represented at trial by
“overworked defense counsel, trying to present a defense in two death penalty trials a month
apart while at the same time trying two other death penalty cases.”  Although trial counsel was
aware of basic information indicating the need for a detailed examination of petitioner’s
psychological condition, counsel failed to conduct any investigation to develop mitigating
evidence.  Post-conviction investigation yielded “substantial medical expert testimony . . . that
[petitioner] suffers from a personality disorder and a brain abnormality associated with a
documented history of seizures,” as well as evidence that petitioner’s “seizures may have
resulted from temporal lobe epilepsy, caused either organically or as a result of repeated falls
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as a youth.”  Moreover, the record indicated that petitioner’s “temporal lobe damage ‘would
explain any senseless acts of violence and his eccentric interpretation of reality,’” which
would include his belief that he is in fact someone else, and his comments after the crime that
he had been having an affair with one of the victims.  In reaching the conclusion that trial
counsel’s performance was deficient, the court rejected the state’s contention that counsel
made a strategic decision not to develop the available mental health evidence, finding that
counsel was not in a position to make such a decision given his failure to investigate, and his
resulting lack of awareness of the nature of the evidence that went undeveloped. 
Additionally, although it found “[t]he question of prejudice . . . a difficult one,” the court
concluded that, “because of the credible evidence supporting the conclusion that [petitioner]
suffered from a mental condition that reasonably could have been found by a jury to have
decreased his culpability for his crimes, and because an objectively reasonable jury could
have rendered a verdict other than death, our confidence in this jury sentencing verdict is
undermined.” 

89) McCoy v. Hubbard, 2000 WL 1023208 (9th Cir. July 25, 2000) (unpublished).  The Ninth
Circuit panel affirmed the district court’s grant of relief, finding that counsel who represented
petitioner in connection with a 1972 guilty plea in a homicide case later used to enhance
petitioner’s sentence for his 1993 second degree murder conviction, was ineffective.  Counsel
failed to investigate or attempt to prepare or present a defense of diminished capacity despite
the fact that petitioner “had a large, highly visible indentation in his skull, caused by the
removal of approximately 80% of his left frontal lobe.”  In affirming the grant of relief, the
Ninth Circuit noted that “[e]xpert testimony presented to the district court established that
failure to investigate the defense and request a neurological evaluation constituted ineffective
assistance and that, if counsel had pursued a diminished capacity defense, the likely outcome
would have been more favorable to [petitioner].”

90) Copeland v. Washington, 232 F.3d 969, 975 (8th Cir. 2000), cert. denied, 532 U.S. 1024
(2001)..  The Eighth Circuit affirmed the district court’s grant of sentencing phase relief in
this Missouri capital case, concluding that the prosecution’s sentencing phase closing
“argument was improper and the failure to object to the argument constituted ineffective
assistance of counsel.”  In the closing argument, “the prosecutor referred to facts not in
evidence (. . .); drew a comparison to violent drug gangs, evoking the jury’s fear of crime; and
made references to his son and the defense attorney’s son,”  leading the Eighth Circuit to
observe that “[t]his was the sort of argument that would result in ‘mob justice’ rather than in
a reasoned deliberation.”  (citation omitted).  The court further noted that, “[f]ar from being
an isolated comment, the improper statements formed the crux of the prosecutor’s argument
for imposing the death penalty.”  Given the relative weakness of the state’s case for death
against petitioner, the court concluded that the “improper argument would have had a
significant prejudicial effect on the jurors, and it was unreasonable, in light of Supreme Court
precedent, to conclude that the argument did not result in a deprivation of due process.” 

91) Mask v. McGinnis, 233 F.3d 132, 140 (2nd Cir. 2000), cert. denied, 534 U.S. 943 (2001). 
The Second Circuit affirmed the grant of habeas relief in this New York robbery case, finding
trial counsel ineffective for failing to recognize and bring to the prosecutor’s attention the fact
that, contrary to the prosecutor’s expressed belief during plea negotiations, petitioner was not
subject to the stringent sentencing requirements for violent persistent felons under New York
law.  The court found that, had the prosecutor known of petitioner’s true sentencing status,
she would have offered a considerably more attractive plea bargain, which petitioner would
have been reasonably likely to have accepted.  Analyzing petitioner’s claim under §2254(d),
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the court determined that the state court’s requirement that petitioner show “that but for the
error . . . he would have been offered and would have accepted a more advantageous bargain”
constituted an “unreasonable application of clearly established federal law.”  Specifically, the
Second Circuit found the state court’s “insistence on certainty” inconsistent with the less
demanding standards for evaluating ineffective assistance of counsel claims prescribed by
Strickland v. Washington and Hill v. Lockhart.

92) Skaggs v. Parker, 235 F.3d 261, 264, 269-270 (6th Cir. 2000), cert. denied, 534 U.S. 943
(2001). The Sixth Circuit granted sentencing phase relief in this Kentucky capital case,
finding counsel ineffective for deciding to call a “psychologist” at petitioner’s second
sentencing hearing despite the witness’ extremely poor performance at petitioner’s guilt-or-
innocence trial.  See 235 F.3d at 264 (describing witness’ guilt phase testimony as “rambling,
confusing, and, at times, incoherent to the point of being comical”).  The “expert” counsel
called was later revealed to be an imposter, who had falsified his credentials and who in fact
had no academic training in psychology.  The Sixth Circuit did not find counsel ineffective
for failing to verify the witness’ background, noting that he had been recommended to counsel
by colleagues in the Kentucky criminal defense bar.  The court did, however, determine that
“counsel’s decision to present [the witness’] testimony as crucial mitigating evidence at the
penalty phase of the trial, having had the advantage of witnessing [his] previous bizarre
performance and, more importantly, counsel’s complete failure to present other mitigating
evidence on [petitioner’s] behalf, fell below an objective standard of reasonableness.”  235
F.3d at 270.  The court further found that petitioner was prejudiced by counsel’s performance,
explaining that petitioner’s “one chance at mitigation – and avoidance of a death sentence –
was his borderline mental retardation and other clinical psychological conditions, which
counsel did not present to the jury. * * * If counsel had performed adequately, the jury would
have had significant mitigating evidence to consider.” 235 F.3d at 273.

93) White v. McAninch, 235 F.3d 988, 996, 998 (6th Cir. 2000).  The Sixth Circuit affirmed the
grant of relief in this statutory rape case, finding that “no reasonably competent attorney
would have adopted [trial counsel’s] strategy in this case, or at the very least, decided not to
abandon the strategy once it was patently clear that it would not be fruitful, and very likely
harmful.”  The deficiencies in counsel’s performance centered on his mid-trial decision to
elicit evidence of an uncharged act of sexual intercourse between petitioner and the victim on
the theory that, by exposing the victim’s story with respect to this act as fraud, counsel could
simultaneously undermine the victim’s claims with respect to the acts charged in the
indictment.  Because counsel had not sought discovery, had not reviewed available videotapes
of witness interviews, and had not himself interviewed any of the witnesses, however, he did
not realize that petitioner had in fact confessed this uncharged act to several testifying
witnesses, each of whom corroborated the victim’s testimony.  

Despite the damaging nature of the testimony on the uncharged act, counsel made no
effort to obtain a jury instruction limiting the purposes for which the jury could consider the
evidence of the uncharged act.  Rejecting the state’s contention that it should be deferential
to counsel’s “strategic” decision, the court observed:  “The determination as to whether
counsel’s trial strategy amounts to ineffective assistance of counsel should be made with
respect to the thoroughness of the pretrial investigation that counsel conducted.  The more
thorough the investigation, the more deference the trial strategy receives, while strategic
decisions made after incomplete investigation receive less.”

94) Battenfield v. Gibson, 236 F.3d 1215, 1233 (10th Cir. 2001).  The Tenth Circuit panel
majority granted sentencing phase relief in this post-AEDPA Oklahoma capital case.  The
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court held that:  petitioner’s statement at trial that he did not want to present any mitigating
evidence did not constitute a knowing and intelligent waiver of his right to do so; neither trial
counsel nor the trial court adequately advised petitioner of the nature or purpose of mitigation
evidence;  trial counsel’s decision to rely on sympathy and mercy was not a legitimate
strategic decision because it was made without investigation of significant available
mitigating evidence; and that trial counsel’s deficient performance in failing to investigate and
properly advise petitioner resulted in prejudice entitling petitioner to relief.  In reaching the
conclusion that trial counsel had been ineffective in failing to investigate and present
evidence, the court rejected the state court’s conclusion that petitioner’s refusal to cooperate
was to blame, characterizing the state court’s analysis as “a patently unreasonable application
of Strickland.”  The court explained:  “We see no difference between [petitioner’s] purported
waiver and his so-called ‘lack of cooperation.’ If the waiver is found to be neither knowing
nor intelligent, the so-called lack of cooperation must fall by the wayside.  Even ignoring this
flaw in the [state court’s] reasoning, we fail to see how [petitioner] can be held responsible
for [trial counsel’s] failure to present mitigating evidence unknown to [counsel].” 

95) Lindstadt v. Keane, 239 F.3d 191, 194, 205 (2nd Cir. 2001).  The court granted relief in this
child sexual abuse case.  Remarking that “[t]his is a case of underwhelming evidence,” the
court found that petitioner was prejudiced by the “cumulative effect of four errors” committed
by trial counsel:  counsel failed to notice a one-year discrepancy in the date of the alleged
abuse which, had it been noticed, could have been used effectively in undermining the
credibility of the state’s key witnesses; counsel failed to meaningfully challenge the only
physical evidence of sexual abuse admitted against him, even though the information
necessary to support an effective challenge was available, had counsel taken the time to look; 
counsel announced in his opening statement that petitioner would testify only if the defense
concluded that the prosecution “ha[d] made their case,” thereby rendering petitioner’s
decision to testify a concession before the jury that the prosecution had met its burden of
proof; and counsel proffered the testimony of two witnesses in support of his contention that
petitioner’s estranged wife and daughter were lying in accusing him of sexual abuse, but
failed to make the obvious relevance argument necessary to overcome the prosecution’s
objection to its admissibility.

96) Bettis v. Litscher, 241 F.3d 594, 595-596 (7th Cir. 2001).  The Seventh Circuit granted relief
in the form of requiring that petitioner be afforded a new direct appeal in this Wisconsin
armed robbery case.  After his conviction, petitioner expressed his desire to appeal, and a
public defender was assigned to represent him.  Counsel eventually decided that the appeal
would be frivolous.  Rather than informing the appellate court of the lack of meritorious
issues and moving to withdraw, however, counsel simply got her supervisor to write the court
that petitioner had “‘declined the opportunity to have a no-merit report filed . . . and elected
to proceed pro se with an appeal.’”  Petitioner, however, “had a different understanding” and
“peppered the court with requests for a lawyer to assist him.  Every request was denied.” 
Finding that petitioner’s right to counsel had been violated, and that he had not executed a
valid waiver of that right, the Seventh Circuit summed up its view of the case as follows: 
“[Petitioner] was constitutionally entitled to the assistance of counsel on direct appeal, but the
state of Wisconsin gave him the runaround.  It allowed counsel to withdraw unilaterally, then
used the ensuing procedural shortcomings to block all avenues of relief. * * * This is one of
those rare cases where a state procedural ground not only is inadequate – . . . – but also
contravenes rules articulated by the Supreme Court, and thus supports a writ fo habeas corpus
. . .”
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97) Wilcox v. McGee, 241 F.3d 1242 (9th Cir. 2001).  The Ninth Circuit granted relief in this
Oregon burglary case, finding that the state trial court’s dismissal of his first indictment
because it contained erroneous address and date information was not ordered out of manifest
necessity, and that trial counsel’s failure to object to his reindictment and retrial on double
jeopardy grounds constituted ineffective assistance of counsel.

98) Appel v. Horn, 250 F.3d 203, 211, 216 (3rd Cir. 2001).  The Third Circuit panel affirmed
the grant of relief in this Pennsylvania capital case on petitioner’s claim that he was
constructively denied counsel during the ten day period between the appointment of his two
public defenders and the trial court’s acceptance of his waiver of counsel and pro se plea of
guilty.  Although petitioner purported to waive his right to counsel before the trial court, he
contended on collateral review that the waiver was invalid because he suffered from Graves’
disease which, among other things, made him paranoid and delusional.  Petitioner’s
constructive denial of counsel claim arose out of the fact that although he had counsel for ten
days prior to the waiver, during which period he was evaluated for competency to waive the
right to counsel, his attorneys made no effort to investigate his background and discover the
considerable available evidence indicating that, despite the appearance of competence,
petitioner was in fact incapable of validly waiving his right to counsel.  

The Third Circuit began its analysis by determining that §2254(d) would not be
applied to petitioner’s constructive denial of counsel claim because the state court, though
presented with the claim, analyzed it as a Strickland ineffective assistance of counsel issue,
rather than a Cronic issue.  Reviewing the claim de novo, the court concluded that counsel’s
belief – despite the fact that they had been appointed to represent him – that they were not
actually petitioner’s lawyers, and their resulting failure to do anything to contribute to the
accuracy of the competency evaluation which led to the trial court’s acceptance of petitioner’s
waiver of his right to counsel, “constituted a constructive denial of [petitioner’s] Sixth
Amendment right to counsel.”  In so holding, the court observed that it would not “impose an
undue burden on defense counsel to require some investigation into the defendant’s
competency, especially in a capital murder case where the trial court has ordered a
competency evaluation and hearing.”   Finally, rejecting the state’s suggestion that the proper
remedy would be to convene a retrospective competency hearing, the court granted the writ
and vacated petitioner’s convictions and sentences.

99) Lockhart v. Terhune, 250 F.3d 1223, 1232-1233 (9th Cir. 2001) (amended opinion).  The
Ninth Circuit granted relief in this post-Act, non-capital murder case, finding the state courts’
determination that petitioner had not been sufficiently prejudiced by his counsel’s conflict of
interest, and that petitioner had in fact waived that conflict, to be “contrary to” and an
“unreasonable application of” Supreme Court jurisprudence.  Counsel’s conflict arose out of
the fact that he simultaneously represented petitioner --  at whose trial for murder and
attempted murder the prosecution relied in part on an allegation that he was also responsible
for a second murder for which he had not been tried or convicted – and a second individual
who had actually been implicated in that second murder.  This dual representation came to
light, in part, prior to trial, and counsel secured written “waivers” from both clients.

The Ninth Circuit first rejected the state courts’ conclusion that petitioner had not
been sufficiently prejudiced, holding that the state courts’ application of a standard requiring
that a prisoner be “prejudicially affected” by counsel’s conflict was “contrary to” the Supreme
Court’s repeated declarations that a prisoner need only show “adverse effect.”  Here,
petitioner had shown the requisite effect since counsel’s other client’s “involvement was one
obvious defense to the allegation that [petitioner] had killed [the second murder victim, and]
[w]ithout evidence of the [second] killing, the prosecution’s case against [petitioner] . . .
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would have been significantly weaker.” 
The court also rejected the state courts’ reliance on the “waiver” petitioner signed

prior to trial, concluding that petitioner, unlike his counsel, was not aware of the extent and
quality of the available evidence demonstrating counsel’s other client’s involvement in the
second killing.  While the state courts identified the correct legal standard, they applied it
unreasonably to the facts.  The court explained:  “Because [petitioner] did not know that
[counsel’s other client] had actually been accused of the [second murder] by two people,
[petitioner] could not have known the risk that [counsel’s] inability to target [his other client]
as an alternative suspect actually posed to his defense. * * * Therefore, . . . [petitioner’s]
waiver . . . was not knowing and intelligent.  The state court’s conclusion to the contrary was
an unreasonable application of Supreme Court precedent.”

100) Wanatee v. Ault, 259 F.3d 700, 703 (8th Cir. 2001).  The Eighth Circuit affirmed the district
court’s grant of relief on the ground that trial counsel provided ineffective assistance in failing
to advise petitioner during plea negotiations that the charges he faced fell within Iowa’s
felony murder rule, thereby exposing him to life without parole, while the deal offered by the
prosecution would result only in a conviction for second degree murder, which carried a
sentence of fifty years with parole eligibility.  The Eighth Circuit first determined that the
state appellate court’s rejection of petitioner’s claim on the theory that he could not show
prejudice because he ultimately received a fair trial constituted an “unreasonable application
of Strickland’s prejudice prong,” since the correct prejudice inquiry in these circumstances
must focus on the effect of counsel’s performance on the “‘outcome of the plea process.’”
(citation omitted) (emphasis by court).  “Having concluded that §2254(d) presents no barrier
to [petitioner]’s . . . claim,” the court turned to the merits, and quickly concluded that the
district court’s findings of deficient performance and prejudice were correct.

101) Koste v. Dormire, 260 F.3d 872, 880-881 (8th Cir. 2001), cert. granted, judgment vacated, 
535 U.S. 967  (2002) (remanding for further consideration in light of Mickens v. Taylor, 535
U.S. 162 (2002)).  The Eighth Circuit granted relief in this child sexual assault case, finding
the state court’s rejection of petitioner’s conflict of interest claim “contrary to” clearly
established law.  Following the entry of petitioner’s guilty plea to five counts of sodomy with
a child under the age of fourteen, the trial court asked whether he was satisfied with his
counsel’s representation.  In response, petitioner explained that “his attorney had a conflict
of interest because [she] represented him in another case where she provided constitutionally
ineffective assistance of counsel and . . . this allegedly ineffective assistance . . . was the
subject of a pending motion for post-conviction relief.”  The trial judge made no further
inquiry, and the appellate court rejected petitioner’s conflict of interest claim, finding that
petitioner had failed to  “establish actual prejudice” flowing from counsel’s conflict.  The
Eighth Circuit found that petitioner’s “claim falls squarely within the parameters of the
Supreme Court’s holding in Holloway [v. Arkansas],” and that, “according to clearly
established federal law, actual prejudice must be established only where a defendant fails to
make a timely objection [to counsel’s conflict of interest].” From this, the Eighth Circuit held
that “the state court’s decision requiring [petitioner] to show actual prejudice in order to
prevail on his conflict of interest claim . . . is ‘contrary to’ clearly established federal law as
determined by Supreme Court precedent.”  The court further concluded that “Holloway makes
clear that a failure to conduct an adequate inquiry into a defendant’s claim of his attorney’s
conflict of interest constitutes a violation of the Sixth Amendment right to counsel,” and that,
therefore, petitioner was entitled to habeas relief.

102) Burns v. Gammon, 260 F.3d 892, 897-898 (8th Cir. 2001).  The Eighth Circuit granted relief
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in this attempted rape, armed criminal action and assault case on petitioner’s claim that trial
counsel was ineffective for failing to object to “the prosecutor’s closing argument derogating
[petitioner’s] constitutional right to a jury trial and to confront witnesses.”  More specifically,
the prosecutor argued that petitioner “had humiliated the victim by requiring her to testify and
be cross-examined at trial.”  Finding counsel’s failure to object deficient, the court explained
that “counsel’s inaction allowed, and in fact, invited the jury to punish [petitioner] for
exercising his constitutional rights,” and “[t]here was no reasonable tactical basis for failing
to make a constitutional objection to th[e] argument.”  With regard to prejudice, the court
found that counsel failure to object “started a chain reaction of burdensome review by the
Missouri appellate court and this court” by restricting review of petitioner’s challenge to the
prosecutor’s closing argument to “plain error” review, rather than the more searching review
permitted for properly preserved claims.  

103) Pavel v. Hollins, 261 F.3d 210 (2nd Cir. 2001).  The Second Circuit reversed the denial of
relief in this pre-AEDPA New York child sexual abuse case, finding trial counsel ineffective
based on “the cumulative weight” of three deficiencies in trial counsel’s performance:  failure
to prepare a defense, 261 F.3d at 216; failure to call two fact witnesses, 261 F.3d at 217; and
failure to call a medical expert, 261 F.3d at 223.  Trial counsel acknowledged that he did not
prepare a defense for petitioner on the belief that, given the weakness of the prosecution’s
case, he would be successful in moving to dismiss the charges against petitioner at the close
of the state’s case at trial.  Counsel’s lack of preparation led to his failure to call either
petitioner’s mother, at whose residence petitioner was alleged to have sexually abused his two
young sons, or a counselor who had been appointed by a family court to assist in the bitter
custody dispute in which petitioner and his ex-wife (who first raised the abuse allegations)
had been embroiled prior to petitioner being charged in this case.  Had counsel interviewed
petitioner’s mother, he would have discovered that she could have offered non-cumulative
testimony corroborating petitioner’s denial that he had abused his children, and explaining
that one of the children had suffered from diarrhea days before being examined in connection
with the investigation of the abuse allegations against petitioner.  This would have explained
the slight redness observed around the child’s anal area, which constituted the only physical
evidence offered by the prosecution against petitioner with respect to either child.  The
counselor could have testified that when faced with stress, petitioner’s ex-wife was prone to
taking extreme positions on matters relating to the family, and that she had falsely accused
petitioner of marital rape.  Additionally, had counsel consulted a medical expert, he would
have discovered that the results of the prosecution’s medical examination of the petitioner’s
sons were inconsistent with the type and frequency of abuse to which they were alleged to
have been subjected.  With regard to prejudice flowing from counsel’s deficient performance,
the Second Circuit reached the following “disturbing conclusion: Had [counsel] performed
in a constitutionally effective manner, there is – at the very least – a ‘reasonable probability’
that [petitioner] would not have been convicted of the crimes . . . for which he has been
punished these past eleven and a half years.” 261 F.3d at 228. [Editor’s Note: The Second
Circuit’s opinion in this case contains some very favorable and useful language concerning
the types of “strategic” decisions to which courts should – and should not – defer, and
concerning the responsibility of trial counsel to interview obviously important witnesses and
seek out expert assistance with regard to matters that lie beyond the expertise of an attorney]

104) Hunt v. Mitchell, 261 F.3d 575 (6th Cir. 2001).  After initially denying a COA in this Ohio
felonious assault and domestic violence case, the Sixth Circuit granted a COA on rehearing
and, after briefing and argument, granted relief.  The sole claim before the court was that
petitioner’s right to the effective assistance of counsel was violated, and that prejudice should
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be presumed under United States v. Cronic, because petitioner was forced to go trial
immediately following the appointment of counsel, and without so much as a ten minute break
– requested by counsel but denied by the trial court – during which counsel hoped to discuss
the case with his client for the first time.  The reason for the trial court’s haste was that
petitioner’s case had “fallen through the cracks,” such that by the time the prosecution
realized the existence of the charges against him, petitioner had been in jail, without bond, for
eighty-nine days – one day short of the point at which the charges would have had to have
been dismissed under Ohio’s speedy trial act. Acting to avoid such a dismissal – and under
the misconception that petitioner was actually in his ninetieth day of pre-trial detention – the
trial court appointed counsel and insisted either that petitioner waive his speedy trial rights,
or proceed to trial at once.

Assessing petitioner’s Cronic claim under §2254(d), the Sixth Circuit noted that, in
rejecting this claim, “the Ohio Court of Appeals failed to consider whether [petitioner] had
been denied the presence of counsel during a ‘critical stage’ of the prosecution,” choosing
instead to “focus[] on the ‘fact’ that [petitioner] had failed to preserve his objection to the trial
court’s last-minute appointment of counsel.”  261 F.3d at 582.  Rejecting this reasoning, the
Sixth Circuit observed that, “[b]y definition, . . . a per se violation of a defendant’s right to
. . . counsel does not require the defendant to preserve the error below,” and that “[m]oreover,
the record reflects that defense counsel did inform the court that he needed more time . . .
Thus, the reason relied upon by the [state court] . . . is both factually inaccurate and legally
irrelevant.”  Relying on its recent decision in Mitchell v. Mason, 257 F.3d 554(6th Cir. 2001),
the court further found that petitioner had been denied counsel during a “‘critical stage’ of the
prosecution,” namely, “‘the period between appointment of counsel and the start of trial . . .
[during which counsel must discharge the] constitutionally imposed duty to investigate the
case . . .’” 261 F.3d at 582.  Based on this finding, the court held that petitioner “was entitled
to a presumption of ineffective assistance under Cronic,” and that “[t]he decision of the [state
court] to the contrary was an unreasonable application of clearly established federal law . .
.” 261 F.3d at 583.

The Sixth Circuit further concluded that “[t]he egregious circumstances surrounding
the trial court’s appointment of counsel also justified a presumption of ineffective assistance
under Cronic,” noting that “[w]hen [petitioner] refused to waive his right to a speedy trial, the
trial court effectively forced him to go to trial with an unprepared attorney.”  261 F.3d at 584. 
After additional discussion of the ways in which the lack of preparation time undercut
petitioner’s right to counsel, the court concluded that “this is one of those rare cases in which
‘the likelihood that any lawyer, even a fully competent one, could provide effective assistance
is so small that a presumption of prejudice is appropriate without inquiry into the actual
conduct of the trial.’” 261 F.3d at 585. (quoting Cronic).

105) Burdine v. Johnson, 262 F.3d 336, 349 (5th Cir. 2001) (en banc), cert. denied sub nom.
Cockrell v. Burdine, 535 U.S. 1120 (2002).  The Fifth Circuit granted relief on petitioner’s
claim that he was denied counsel during a critical stage of the capital proceedings against him
when his “counsel was repeatedly asleep, and hence unconscious . . . through a not
insubstantial portion of the 12 hour and 51 minute trial.” “Unconscious counsel,” the court
observed, “equates to no counsel at all.”  Rejecting the state’s contention that petitioner was
obligated to demonstrate actual prejudice, the court explained that “[s]uch absence of counsel
at a critical stage of a proceeding makes the adversary process unreliable, and thus a
presumption of prejudice is warranted pursuant to [United States v.] Cronic.”  

106) Magana v. Hofbauer, 263 F.3d 542, 550 (6th Cir. 2001). The Sixth Circuit reversed the
district court’s denial of relief on petitioner’s claim that trial counsel had been ineffective in
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advising him to reject a plea offer pursuant to which he would plead guilty to one drug count
and receive a ten year sentence, and the prosecution would drop the second drug count. 
Counsel testified that he gave this advice on the belief that petitioner could receive no more
than ten years if he went to trial, because the sentences for two counts would have to run
concurrently.  In fact, each count carried a minimum of ten years, and state law required that
they be served consecutively.  After noting that counsel’s advice “certainly fell below an
objective standard of reasonableness under prevailing professional norms,” the Sixth Circuit
observed that “this case hinges . . . on whether the [state court]’s conclusion that [petitioner]
could not prove prejudice was contrary to or an unreasonable application of clearly
established Supreme Court precedent.”  After further analysis, the court concluded that the
state court’s handling of petitioner’s claim was both “contrary to” and an “unreasonable
application of” governing law.  The court therefore granted relief.

107) Northrop v. Trippett, 265 F.3d 372 (6th Cir. 2001), cert. denied, 535 U.S. 955 (2002).  A
majority of the Sixth Circuit panel affirmed the district court’s grant of relief in this
possession of cocaine case, finding trial counsel ineffective for failing to move to suppress
the cocaine found in petitioner’s duffle bag pursuant to a search incident to an unlawful arrest. 
The court found that “the officers did not have the reasonable suspicion necessary to stop
[petitioner] under Terry, given that petitioner’s stop was “based solely on a tip from an
anonymous source[,] [t]he officers knew nothing about the informant[,] [and] the officers did
not observe any suspicious behavior that would have justified the stop independent of the tip.” 
265 F.3d at 382.  From this, the court concluded that the cocaine seized from petitioner was
inadmissible, and that, had it been suppressed, the result of petitioner’s trial would have been
different.  With regard to counsel’s performance in failing to challenge the admissibility of
the cocaine, the court rejected the state court’s finding that counsel made a strategic decision
not to do so, observing that “it is difficult to imagine what tactical advantage, or cost, could
justify [counsel]’s decision to let the stop go without challenge.”  265 F.3d at 383.  “In finding
otherwise,” the court concluded, “the Michigan Court of Appeals unreasonably applied clearly
established federal law . . .” 265 F.3d at 385.  In so holding, the court also rejected the state’s
contention that petitioner must establish prejudice under Lockhart v. Fretwell, as opposed to
Strickland, explaining that “[t]he fairness analysis discussed in Lockhart supplants the
Strickland analysis in only very limited circumstances.”  265 F.3d at 385.

108) Carter v. Bowersox, 265 F.3d 705 (8th Cir. 2001), cert. denied sub nom. Carter v. Luebbers,
535 U.S. 999 (2002).  The Eighth Circuit affirmed the grant of sentencing phase relief in this
post-AEDPA Missouri capital case, finding that direct appeal counsel was ineffective for
failing to raise as plain error the trial court’s omission of a key sentencing instruction. 
Missouri law provides a “four-step sentencing scheme,” but the trial court instructed the jury
on only three of those steps, thus omitting the second step, under which the jury would have
been told  “that if it failed to make a unanimous finding that the death penalty was warranted
by evidence in aggravation of punishment, it was required to return a life sentence.” 265 F.3d
at 709.  “If the instruction had been given,” the court pointed out, “petitioner would have been
sentenced to life imprisonment if even one juror found in his favor on this issue.”  265 F.3d
at 710.  In this context, the court found appellate counsel’s failure to raise the error
constitutionally deficient, concluding that “[w]ith regard to prejudice . . . it does not take
speculation to find that there is a reasonable probability that the result of the sentencing phase
would have been different had petitioner’s jury been properly instructed.” 265 F.3d at 716.
The court explained:  “We know [from the record] that one member of the jury at the penalty
stage was at least uncertain of petitioner’s guilt. Surely there is a reasonable probability that
that juror would have decided the omitted second issue in favor of life. Had he done so, a life

Successful Cases - IAC  1461 -- CTA



sentence would have been mandatory under Missouri law. Moreover, had appellate counsel
raised the issue on direct appeal, there is a reasonable probability that the outcome of his
appeal would have been different.”  265 F.3d at 716. 

109) Jermyn v. Horn, 266 F.3d 257 (3rd Cir. 2001).  In this Pennsylvania capital case, the Third
Circuit affirmed the district court’s grant of sentencing phase relief, finding that the state
courts unreasonably applied Strickland in rejecting petitioner’s challenge to trial counsel’s
effectiveness.  Petitioner, who had a long and documented history of paranoid schizophrenia,
was tried for the murder of his mother.  His plea of not guilty by reason of insanity –
presented in its entirety in “a little more than three hours” – was rejected at the guilt phase. 
266 F.3d at 267.  “The entire penalty phase, including evidence, closing arguments and the
jury charge took less tha[n] two hours, including a twenty minute recess.”  Trial counsel, who
had been out of law school less than two years, and who, by his own admission, did not begin
preparing for the penalty phase until petitioner was convicted, presented virtually no evidence
of petitioner’s horrific upbringing, and failed to present any expert testimony at the sentencing
phase.  As the court explained, “[c]ounsel failed to investigate the circumstances surrounding
[petitioner]’s childhood,” even though he had been told by a defense expert before trial that
petitioner “had been abused as a child, and . . . that the abuse was a critical component to
understanding [his] mental illness.”  266 F.3d at 306.  The evidence presented in post-
conviction proceedings, and available to counsel at trial, included “powerful and . . .
‘credible’ . . . first-hand accounts of . . . mental and physical abuse that [petitioner] suffered
at the hands of his father, . . . [which would have provided] critical insight into the root of
[petitioner]’s mental illness.”  266 F.3d at 306.   Concluding that trial counsel’s performance
fell below the level required by the Sixth Amendment, the court noted that counsel
“practically concedes that his course of conduct was not based on his exercise of sound
professional judgment[,] [and] that he had no tactical reason for failing to investigate the
[available evidence.”  266 F.3d at 308.  The court further compared the conduct of trial
counsel in this case to that of counsel in (Terry) Williams v. Taylor, and found that “the
circumstances of this case are even more egregious than in Williams.”266 F.3d at 308.

Turning to the question of Strickland prejudice, the court noted that “[b]ecause [under
state law] the jury’s [sentencing] decision must be unanimous, [petitioner] can show prejudice
. . . if there is a reasonable probability that the presentation of the specific and disturbing
evidence of childhood abuse and neglect as a mitigating factor would have convinced one
juror to find the mitigating factors to outweigh the single aggravating factor the
Commonwealth relied upon in this case.”  266 F.3d at 309.  The court went on to conclude
that petitioner had made such a showing, explaining that the undeveloped, unpresented
evidence would have been useful not only as affirmatively mitigating information, but also
as a means of undermining the prosecution’s contentions that petitioner had simply been an
unruly child who was dealt with properly by his parents.  The court further rejected the state’s
contention that counsel’s omissions were not prejudicial because sufficient evidence had been
presented at trial to “make the jury aware of the considerations of [petitioner]’s traumatic
childhood and his mental illness.”  266 F.3d at 310.  The court observed that, “[w]hile the jury
clearly was aware that [petitioner] claimed that he suffered from a mental illness, the lack of
directed and specific testimony about [his] childhood and its impact on [his] mental illness
left the jury’s awareness incomplete.”  266 F.3d at 311.  The court also rejected the state’s
argument that trial counsel’s recognition of the importance of petitioner’s background in time
to include it in his closing argument was enough to have placed the necessary evidence before
the jury, explaining that “we must presume that the jury followed the court’s instructions [that
arguments of counsel are not evidence],” and that “it is fair to surmise that the jury placed no
weight on counsel’s unsupported statements.” 266 F.3d at 312.
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110) Dixon v. Snyder, 266 F.3d 693,703 (7th Cir. 2001).  The Seventh Circuit affirmed the district
court’s grant of relief in this non-capital Illinois murder case, finding that the state court’s
rejection of petitioner’s ineffective assistance of counsel claim constituted an unreasonable
application of Strickland v. Washington.  At petitioner’s bench trial, the only direct evidence
against him was an eyewitness statement given to police shortly after the crime.  Months
before trial, petitioner’s counsel secured an affidavit from the eyewitness recanting his
statement and explaining that he had identified petitioner as the shooter only after being held
by police for fourteen hours and told that, if he signed the statement, he would be released. 
Trial counsel bolstered this recantation by having the eyewitness tell his story again before
a court reporter.  Believing the recantations eliminated any likelihood of petitioner being
convicted, trial counsel did not prepare any other line of defense.  At trial, the eyewitness
adhered` to his recantation on direct examination by the prosecution, but invoked the Fifth
Amendment when asked if he had signed the statement implicating petitioner for the police. 
The prosecution then invoked a seven year old Illinois statute permitting the introduction of
prior inconsistent statements as substantive evidence provided, among three requirements, that
the witness was subject to cross-examination about the prior statement.  Trial counsel –
apparently unaware of the existence of this statute – argued against the admission of the
statement on irrelevant grounds, but never sought to establish that it should not be admitted
because the witness had invoked the Fifth Amendment, thereby rendering himself unavailable. 
As a result, the trial court admitted the statement, which constituted the only genuine evidence
against petitioner.  After the prosecution rested, defense counsel elected not to put on any
evidence – including the two recantations he had secured from the eyewitness prior to trial. 

The state court denied relief on petitioner’s claim that trial counsel was ineffective
in his handling of the admission of the eyewitness’ statement, and in his failure to introduce
the recantations, by assuming that counsel had made the strategic decision to rest on the
record as it stood before the trial court.  Finding this application of Strickland unreasonable,
the Seventh Circuit explained that, 

assuming counsel was unaware of the statute [permitting admission of the
eyewitness’ statement], it was unreasonable . . . to conclude that the decision
not to cross-examine was a decision that could be considered “sound trial
strategy.” Even if counsel was aware of the statute (and all indications are
that he was not), it would still have been an unreasonable trial strategy to
decide not to attempt to render the sole piece of direct evidence against your
client inadmissable, even if you were not certain you would be successful.
Indeed, it would have been even more unreasonable for counsel to have made
the decision not to cross [the eyewitness] if he had been aware of the statute
and equally unreasonable for the appellate court to have found it to be a
reasonable strategic decision.

The court also found counsel ineffective for failing to introduce the eyewitness’ recantations,
reasoning that “there was no rational explanation for [not doing so],” that “[t]here was
absolutely no risk in doing so,” and that “[i]t seems clear that defense counsel did not think
he had to put on a defense because he was certain that the . . . statement [to police] could not
come in as substantive evidence.”

111) Coleman v. Mitchell, 268 F.3d 417 (6th Cir. 2001), cert. denied sub nom. Coleman v.
Bagley, 535 U.S. 1031 (2002).  A majority of the Sixth Circuit panel granted sentencing phase
relief in this pre-AEDPA Ohio capital case, finding trial counsel ineffective for failing to
develop and present available mitigating evidence.  Rejecting the district court’s conclusion
that counsel was “simply honoring Petitioner’s wishes” when he failed to present any
mitigation evidence as “baseless,” the court engaged in a fairly lengthy discussion of capital
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trial counsel’s obligation to investigate, even in the absence of cooperation from the
defendant. 268 F.3d at 448.  The court went on to find trial counsel’s performance in this case
deficient, noting that counsel “failed to present . . . any aspects of Petitioner’s personal
history, which . . . included” evidence that petitioner’s grandmother, who was his primary
caretaker:  physically and psychologically abused him;  neglected him while a brothel and
gambling operation out of her home;  and involved him in her voodoo practices, including
requiring him to kill animals and harvest their body parts.  The court further explained that,
as a child, petitioner had been exposed to group sex, which sometimes included his mother
and grandmother, that petitioner’s mother, who had “spent lengthy periods of time in
psychiatric hospitals, . . . was said to have abandoned Petitioner as an infant by leaving him
in a garbage can,” and that petitioner had twice been hospitalized with head injuries. 268 F.3d
at 451.  Additionally, trial counsel failed to contact either of two psychologists who had
previously evaluated petitioner in connection with other charges, and had diagnosed him with
mental illness.  Finally, the court noted post-trial psychological reports indicating that
petitioner suffered from Borderline Personality Disorder and possible organic brain
dysfunction.  In light of this wealth of undeveloped mitigating information, the court
concluded that “[r]easonable investigation by counsel would have produced at least a
sampling of the background information [reviewed in this opinion],” and that counsel’s failure
to develop such information, despite its availability, was “objectively unreasonable.”  Finally,
the court found that petitioner was prejudiced by counsel’s deficient performance.  268 F.3d
at 452. 

112) Ainsworth v. Woodford, 268 F.3d 868 (9th Cir. 2001).  A majority of the Ninth Circuit panel
affirmed the grant of sentencing phase relief in this pre-AEDPA California capital case,
finding trial counsel ineffective for failing to investigate, develop and present mitigating
evidence.  Counsel waived his opening statement at the penalty phase, then called four lay
witness, whose direct testimony “occupies a total of just under nine transcript pages.” 
Counsel finished with a closing argument that “did not reference any of the meager evidence
he presented,” but was instead “essentially an argument against the death penalty in general
to a jury that had at voir dire already indicated no opposition to the death penalty.”  268 F.3d
at 875.  Finding counsel’s performance deficient, the court noted the following:  counsel had
no tactical reason for failing to investigate; “counsel engaged in minimal preparation . . .
[including having] interviewed one defense witness for only ten minutes on the morning she
was scheduled to testify;”  “counsel failed to examine [petitioner]’s employment records,
medical records, prison records, past probation reports, and military records,” even though
these materials were “readily available;”  counsel “abdicated the investigation of [petitioner]’s
psychosocial history to one of [his] female relatives;”  counsel “failed to present . . . evidence
of [petitioner]’s positive adjustment to prison life during his previous incarcerations;” and
counsel’s lack of preparation of one defense witness resulted in direct testimony which
opened the door to cross-examination eliciting evidence that petitioner had planned to commit
another crime.  268 F.3d at 874.  The court further noted counsel’s admission that “he  sought
no assistance from a law clerk, paralegal, or another attorney . . ., nor did he seek advice or
aid from investigators or experts. In addition, he did not seek any state funds to prepare for
the penalty phase although funding for the use of investigators and experts in capital cases
was available.”  268 F.3d at 876.

Had counsel undertaken the necessary investigation, he would have discovered the
following: petitioner had a history of severe substance abuse dating back to childhood;
petitioner “grew up in a household where both his mother and father were volatile alcoholics
and alcoholic arguments occurred nightly;” petitioner’s “father was physically, verbally, and
emotionally abusive . . . and on at least two occasions attempted to kill the young boy;”
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petitioner blamed himself for his father’s suicide, suffered from severe depression and had
attempted suicide at least six times by slashing his wrists.”  Finding the absence of this
undeveloped evidence prejudicial, the court observed: 

The  jury was not given the opportunity to consider the disadvantaged
background and the emotional and mental problems of the defendant in order
to provide the individualized sentence required by the Constitution.
Furthermore, defense counsel presented no evidence of [petitioner]’s
favorable prison record which could be important in deciding whether, if
given a life sentence without parole, he would be a danger to other prisoners
or prison personnel. All of these considerations “undermine [our] confidence
in the outcome” of [the] penalty phase hearing. [citation omitted]. . . . Had
the jury been able to consider the wealth of mitigating evidence available to
the defense counsel with reasonable investigation and preparation, there is
a reasonable probability that the jury would have rendered a verdict of life
imprisonment without parole.

261 F.3d at 878.

113) Mayfield v. Woodford, 270 F.3d 915 (9th Cir. 2001) (en banc).  In this pre-AEDPA
California capital case, the en banc Ninth Circuit granted relief on petitioner’s claim that his
trial counsel provided ineffective assistance at the sentencing phase of his trial.  Among
counsel’s deficiencies were the following:  counsel spent “only 40 hours in preparation for
both the guilt and penalty phases;”  counsel “had only one substantive meeting with his client,
the morning the trial began;” counsel spent only a fraction of the investigation funds made
available to him;  counsel failed to call an endocrinologist to explain the effects of petitioner’s
diabetes, or a toxicologist to explain petitioner’s substance abuse; counsel erroneously
stipulated that petitioner had tested negative for PCP, thereby indicating to the jury that
petitioner did not have a substance abuse problem, and that petitioner lied when he said he
did; and counsel “failed to explain to the jury the significance of the mitigating evidence” that
was presented.  With regard to prejudice, the court held that “if the jury had considered the
mitigating evidence adduced at the state evidentiary hearing, in addition to that presented at
trial, there is a reasonable probability that it might not have sentenced [petitioner] to death.” 
270 F.3d at 929.  Subsequently, the court also indicated that “the duration of the jury’s
deliberations,” and the jury’s inquiry whether a life sentence required a unanimous vote,
helped to undermine its confidence in the verdict.  270 F.3d at 932.  

Judge Graber, joined by Chief Judge Schroeder, and Judges Hawkins and Rawlinson,
dissented, contending that petitioner was entitled to a new trial on the ground that his trial
counsel labored under an actual conflict of interest arising out of  counsel’s well-known racist
views, and that this conflict adversely affected counsel’s performance.  See 270 F.3d at 939-
942. 

114) Fields v. Bagley, 275 F.3d 478, 484-485 (6th Cir. 2001) (per curiam).  The Sixth Circuit
affirmed the district court’s grant of relief, finding that “counsel did not provide any
assistance at all, let alone effective assistance,” in connection with the prosecution’s
interlocutory appeal of the trial court’s order suppressing the evidence upon which
petitioner’s prosecution had been based.  Although he had not been relieved, petitioner’s trial
counsel believed he ceased representing petitioner once the evidence was suppressed and
petitioner was released on bond.  As a result, the state’s appeal of the suppression order –
about which petitioner was never notified – went unopposed.  While it found the lack of any
representation during the appeal sufficient to warrant relief by itself, the court went on to note
that petitioner was specifically prejudiced by counsel’s abdication since it resulted in the
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appellate court reviewing and reversing the trial court’s decision without being furnished with
the portion of the record containing the trial court’s crucial finding that the police officer
testimony relating to the seizure of the suppressed evidence was not credible.

115) Moore v. Purkett, 275 F.3d 685, 688-689 (8th Cir. 2001).  The Eighth Circuit affirmed the
district court’s grant of relief in this burglary case, finding that petitioner “was actually or
constructively denied the assistance of counsel altogether during trial court proceedings,” and
that “the denial is reversible without a showing of prejudice.”  The denial of petitioner’s right
to counsel resulted from the trial court’s refusal to permit petitioner to speak to his counsel
during trial, even after being informed by counsel that the alternate method of communication
suggested by the court – writing notes – was inadequate due to petitioner’s limited reading
and writing skills. The Eighth Circuit found the state court of appeals’ decision rejecting
petitioner’s claim to be an objectively unreasonable application of governing Supreme Court
law.  Specifically, the Eighth Circuit rejected the state court’s attempt to distinguish Geders
v. United States on the ground that petitioner “was permitted to communicate with counsel
in writing,” explaining that “[t]his view ignores the uncontested fact that [petitioner] could
not write well enough to do so . . .”

116) Silva v. Woodford, 279 F.3d 825, 846-850 (9th Cir. 2002), cert. denied, 537 U.S. 942 (2002). 
In this pre-AEDPA California capital case, the Ninth Circuit granted sentencing phase relief
on petitioner’s ineffective assistance of counsel claim.  The court found that trial counsel
performed deficiently in deciding to “abandon[] . . . the investigation into [petitioner’s]
background – including his family, criminal, substance abuse, and mental health history –”
“based entirely on an overbroad acquiescence in his client’s demand that he refrain from
calling his parents as witnesses.”  The court further explained that “even if he could not call
[petitioner’s] parents as witnesses” pursuant to petitioner’s instructions that he not do so,
counsel “still had a duty to determine what evidence was out there in mitigation in order to
make an informed decision as to how to best represent his client.”  Finally, the court
underscored its rejection of trial counsel’s claim that he had been following his client’s wishes
by noting that, “if a client forecloses certain avenues of investigation, it arguably becomes
even more incumbent upon trial counsel to seek out and find alternative sources of
information and evidence, especially in the context of a capital murder trial. In addition,
[counsel] had a concomitant duty to try to educate or dissuade [petitioner] about the
consequences of his actions – neither of which he attempted to do.”  The court went on to find
that petitioner had been prejudiced by trial counsel’s deficient performance, “especially given
the prosecution’s emphasis [at trial] on the utter lack of mitigating evidence during the penalty
phase, [footnote omitted] as well as the jury’s consideration of three improper special
circumstances . . .”  Additionally, the court found its prejudice determination “bolstered by
the fact that during their deliberations in the penalty phase, the jurors sought an explanation
from the trial judge as to the meaning of ‘life without parole[,]’ . . . [which] suggest[s] that
a death sentence . . . was not a foregone conclusion . . .”

117) Eagle v. Linahan, 279 F.3d 926 (11th Cir. 2001) (amended opinion).  The Eleventh Circuit
granted relief in this Georgia non-capital murder case, finding appellate counsel ineffective
for failing to raise a preserved, meritorious Batson claim on direct appeal.  During jury
selection, the prosecution used all nine of the peremptory strikes it exercised “to excuse black
members of the venire.”  279 F.3d at 930.  In response to defense counsel’s Batson challenge,
“the trial judge stated on the record that he believed . . . that the prosecution had used
peremptory strikes to remove blacks on account of their race.”  279 F.3d at 942.  The trial
judge denied defense counsel’s challenge, however, after concluding that petitioner “had not
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raised an inference of unlawful discrimination because the proportion of blacks empaneled
as petit jurors fairly represented the racial mix of the broader venire.”  Rejecting this rationale
as a “misapplication of the law,” and concluding that petitioner’s Batson claim had merit, the
Eleventh Circuit turned to his claim that appellate counsel had been ineffective in failing to
raise the Batson claim on direct appeal.  Having earlier registered its disagreement with the
district court’s “insinuation that a habeas petitioner raising an ineffective assistance of counsel
claim must always present testimonial evidence that counsel’s performance was
unreasonable,” 279 F.3d at 938, the court held that “[a]lthough [p]etitioner did not question
his appellate attorney about the Batson claim during the state habeas proceeding, no
conceivable reason she might have proffered would have made her failure to pursue the claim
reasonable.  Her failure to raise it, standing alone, establishes her ineffectiveness.”  279 F.3d
at 943.  After further concluding that the state supreme court “would, in all probability, have
opted to grant a new trial [had the claim been raise],” the court granted relief.  279 F.3d at
943. 

118) French v. Jones, 282 F.3d 893, 901 (6th Cir. 2002) cert. granted, judgment vacated, 535
U.S. 1109 (2002) (remanding for further consideration in light of Bell v. Cone, 535 U.S. 685
(2002), adhered to on remand, 332 F.3d 430 (6th Cir. 2003), cert. denied, 540 U.S. 1018
(2003).  The Sixth Circuit affirmed the district court’s grant of relief in this post-AEDPA
Michigan murder case on the ground that petitioner was denied counsel during a critical stage
of the trial proceedings:  the delivery of a supplemental instruction in response to the jury’s
third announcement that it was unable to reach a verdict.  The Sixth Circuit disagreed with
the state court’s finding that this error was harmless, concluding instead that prejudice was
automatic. Finally, the court also expressed its view that, apart from the denial of counsel
issue, petitioner’s rights were also violated by the substance of the supplemental instruction
given by the trial court, and that the instruction “had a substantial and injurious influence on
the jury’s verdict that resulted in prejudice to [petitioner].”

119) Fisher v. Gibson, 282 F.3d 1283 (10th Cir. 2002).  The Tenth Circuit reversed the district
court’s denial of relief in this Oklahoma capital case, holding that petitioner was denied
effective assistance of counsel at the guilt-or-innocence phase of his trial.  Petitioner was
convicted and sentenced to death for killing a man who had picked him up for a homosexual
prostitution encounter.  The prosecution presented no physical evidence against petitioner,
relying instead on the testimony of another man who claimed to have been present and
witnessed the murder, and who had previously been charged with murder in connection with
the same crime.  

In concluding that petitioner’s trial counsel provided ineffective assistance, the Tenth
Circuit noted the following instances of deficient performance:  counsel did not make opening
or closing statements at the guilt-or-innocence phase; counsel “failed in general to advance
any defense theory, even that of reasonable doubt;” petitioner’s defense consisted only of his
own testimony, elicited during a direct examination which “resemble[d] a police interrogation
of a hostile suspect rather than the presentation of a defense;” counsel admittedly failed to
conduct any pre-trial investigation, choosing instead to use cross-examination of the state’s
witnesses as a fishing expedition in front of the jury;  counsel elicited numerous pieces of
information damaging to petitioner’s defense;  counsel failed to obtain readily available
information corroborating petitioner’s alibi;  counsel “made no attempt whatsoever to draw
the jury’s attention to any gaps in the state’s evidence;”  counsel, who acknowledged his
dislike for homosexuals and “admitted he harbored animosity toward his client,” “exhibited
hostility to his client and sympathy and agreement with the prosecution in ways that put his
actions directly at odds with his client’s interests; and counsel “made several statements that
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suggested he believed [the former suspect turned prosecution witness’] story” and was “much
more sympathetic toward [that witness] than his client regarding drugs and homosexuality”
– a performance that was “particularly unprofessional” since “the case turned primarily on
[petitioner]’s word against that of [the former suspect].”  282 F.3d at 1301-1306.  

With regard to prejudice, the court “examine[d] the totality of the evidence” and
found that the “nature of this case made counsel’s errors prejudicial.”  The court explained
that “[t]he trial was in essence a swearing match” and counsel’s actions “destroyed
[petitioner]’s credibility while bolstering that of the primary witness against him.”  282 F.3d
at 1308.  This, coupled with counsel’s other errors and the jury’s questions about various
evidentiary issues counsel failed to address, gave rise to a reasonable probability that, but for
counsel’s deficient performance, the result of the trial would have been different.  [Editor’s
Note:  The Tenth Circuit’s decision in this case is long and detailed, and it contains a large
amount of language likely to be useful to petitioners raising ineffective assistance of counsel
claims.  It is therefore recommended that anyone litigating issues like those presented in this
case read the court’s opinion for themselves.]

120) Karis v. Calderon, 283 F.3d 1117 (9th Cir. 2002).  A majority of the Ninth Circuit panel
affirmed the grant of sentencing phase relief in this 1982, pre-AEDPA California capital case,
finding trial counsel ineffective for failing to investigate and present mitigating evidence.  The
available but unpresented evidence established that petitioner endured brutal violence at the
hands of his father and step-father, and that he witnessed similar violent acts committed
against his mother by both men.  See 283 F.3d at 1134.  After noting that “a substantial
mitigating case may be impossible without a life-history investigation,” 283 F.3d at 1135, the
court compared the unpresented evidence with the 48 minute sentencing phase case put on by
trial counsel, which established only that petitioner has “exhibited artistic and academic
talent, that his mother had been divorced and that he had saved his brother from drowning
when he was a child,” and concluded that trial counsel’s effort was “woefully inadequate.” 
283 F.3d at 1139.  Rejecting the state’s argument that trial counsel’s performance did not fall
below the standard in existence in 1982, the court observed that “[i]t is difficult to imagine
what kind of standard the State conceives would allow counsel to rely almost solely on
testimony that [petitioner] was artistic and had academic potential to present a mitigating case,
while failing to present any evidence of such substantial abuse to the jury for consideration
in making a life or death determination . . .”  283 F.3d at 1139.  Finally, the court found it
“noteworthy that even with the weak mitigation evidence that was presented, the jury was out
for three days before rendering its verdict,” and went on to conclude that, “[b]ased on the
weak mitigation case presented, the prosecutor’s focus on the lack of mitigating evidence, and
the substantial evidence of abuse presented to the district court, a reasonable probability exists
that had counsel properly investigated and presented evidence of abuse, the result would have
been different.”  283 F.3d at 1141.

121) Jennings v. Woodford, 290 F.3d 1006 (9th Cir. 2002).  The Ninth Circuit granted relief from
petitioner’s murder conviction in this pre-AEDPA capital case, finding that trial counsel was
ineffective in failing to investigate and present available evidence suggesting that petitioner’s
lacked the capacity to form the intent necessary for first-degree murder.  Trial counsel decided
early on to focus on an alibi defense, which disintegrated at trial due to “a mix-up regarding
daylight savings time.” 290 F.3d at 1009.  As a result of his concentration on the alibi defense,
and his placement of responsibility for sentencing phase preparation in the hands of a
paralegal, counsel did not investigate any mental health issues.  Finding the failure to
investigate petitioner’s mental health problems and social history deficient, the court noted
counsel’s awareness that petitioner: “was a long-term methamphetamine addict who had used
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the drug on the night of the homicide,” and “had told police he had been ‘strung out’ on the
drug for over a year,” and had attempted suicide; had been described as “crazy” by his ex-
wife, and been diagnosed schizophrenic; “had a long history of injuring himself intentionally
and pouring liquids in the resulting wounds, thereby causing gangrene;” “had been
involuntarily committed by a judge for psychiatric evaluation;” “appeared to have been
coming off drugs during his videotaped interview with police;”  and “the newly-minted
paralegal [counsel] had hired thought there was something ‘seriously wrong’ with” petitioner,
and his “friends and co-workers agreed.” 290 F.3d at 1015.  Finally, the court rejected the
state’s contention that prevailing legal norms at the time of petitioner’s 1983 trial did not
require counsel to investigate petitioner’s mental health background, explaining that “even
in 1983, the information [counsel] acknowledges he possessed would have put a reasonable
attorney on notice that he needed to investigate mental health and drug-related issues more
thoroughly when defending a client against a charge--first degree, capital murder--for which
raising a reasonable doubt as to intent could be crucial.” 290 F.3d at 1016.  Having previously
observed that “[t]he fact that there are worse attorneys in the world does not change a bad
attorney’s lack of diligence into a tactical choice,” 290 F.3d at 1015, the court concluded by
rejecting the district court’s determination that trial counsel’s failure to investigate had been
a strategic decision as clearly erroneous. See 290 F.3d at 1016.

Turning to the question of prejudice, the court found it “reasonably probable that the
jury – which deliberated for two full days before rendering its guilty verdict despite the
overwhelming evidence that [petitioner] killed [the victim] – would have returned a verdict
for second degree murder or manslaughter, both of which were presented as options, but
neither of which was argued or supported by the case [counsel] presented.” 290 F.3d at 1019.
“Because the jury spent as long as it did deliberating,” the court concluded, “it is reasonably
probable that, apprised of all of the mental health and drug abuse evidence, it would have
found a reasonable doubt as to [petitioner’s] ability to form the intent required for a first
degree murder conviction.” 290 F.3d at 1019.

122) Ouber v. Guarino, 293 F.3d 19 (1st Cir. 2002).  The First Circuit affirmed the district court’s
grant of relief in this post-AEDPA Massachusetts drug trafficking case, finding trial counsel
ineffective for repeatedly promising during opening statements that petitioner would testify
in her own defense, then failing to deliver on those promises during trial.  Petitioner had
previously been tried twice for the same offense;  she testified at both earlier trials, and each
proceeding ended with a hung jury.  The First Circuit found trial counsel’s decision not to call
petitioner to testify to be “an error in professional judgment,” 293 F.3d at 27, and went on to
conclude that the state court’s decision to the contrary was an unreasonable application of
Strickland.  The court emphasized that, during opening statements, counsel “did not hedge his
bets, but, rather, . . . he promised, over and over, that the petitioner would testify and exhorted
the jurors to draw their ultimate conclusions based on her credibility.” 293 F.3d at 28.  The
court then identified three ways in which the state court’s approval of counsel’s actions was
unreasonable:  first, while the state court relied on the belief that petitioner was sophisticated
enough to decide not to testify, the record made “clear that she was not informed about the
potential impact that the broken promises might have on the jury . . .,” 293 F.3d at 31;  second,
the state court characterized trial counsel’s approach to the question whether petitioner should
testify as “cautious[],” but the First Circuit found that characterization not to be “borne out
of any plausible reading of the record,” and therefore “unreasonable,” 293 F.3d at 31; and
third, while the state court theorized that trial counsel’s decision was justifiable as a reaction
to the “barbed cross-examination” to which another defense witness was subjected, the First
Circuit found this rationale unable to “withstand scrutiny” since “counsel reversed course
before [the other witness] testified,”293 F.3d at 31.
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 Turning to the question of prejudice, the court began by noting that “[i]n a borderline
case” – such as this one – “even a relatively small error is likely to tilt the decisional scales,”
and went on to conclude that “[b]ecause the error [in this case] was egregious,” petitioner was
prejudiced. 293 F.3d at 33-34.  Examining the state court’s decision with respect to prejudice
under §2254(d), the court again found three instances of unreasonableness:  first, while the
state court viewed counsel’s opening statement promises as “not ‘dramatic’ or ‘memorable,’”
the First Circuit found that they were actually “the crowning element of the lawyer’s opening
statement and could not have failed to make an impression on the jury,” 293 F.3d at 34; 
second, while the state court used the fact that the jury initially deadlocked before later
finding petitioner guilty as evidence that it had not been “immediately overborne by the
detrimental effect of the broken promises,” the First Circuit found that the same facts
“necessarily underscore[] the closeness of the case (and, therefore, the gravity of any error),”
293 F.3d at 34; and third, the First Circuit found that the state court’s view of petitioner’s
defense as “intrinsically weak” was “belied by the record,” including the fact that two
previous juries failed to reach a verdict, 293 F.3d at 34.  

123) Beltran v. Cockrell, 294 F.3d 730, 734 (5th Cir. 2002).  In this pre-AEDPA Texas
robbery/murder case, the Fifth Circuit granted relief on petitioner’s claim that trial counsel
was ineffective for failing to investigate and present available evidence suggesting that
petitioner’s co-defendant had actually committed the murder. The prosecution’s case rested
entirely on eyewitness identifications of petitioner as the person who committed the robbery
and shot the victim.  Because counsel had not investigated, he failed to present – and, in fact,
affirmatively sought to exclude – evidence that the same eyewitnesses had previously
identified the co-defendant, rather than petitioner, as the perpetrator.  Counsel was further
unaware of, and therefore did not present, evidence that the co-defendant, but not petitioner,
had a tattoo like the one described by the eyewitnesses, as well as evidence that the co-
defendant and his brother had been seen in the getaway car (which belonged to the
codefendant) shortly after the crime.  Finding counsel’s performance deficient, the court
observed that “[t]his is not a matter of this court merely disagreeing with counsel’s trial
strategy.”  The court went on to quickly find prejudice, explaining that “the fact that [the] co-
defendant had such a tattoo and had been tentatively identified by witnesses would have
raised sufficient doubt in the jury.”

124) Carpenter v. Vaughn, 296 F.3d 138 (3rd Cir. 2002).  The Third Circuit granted sentencing
phase relief in this pre-AEDPA Pennsylvania capital case, finding trial counsel ineffective for
failing to object to a “highly misleading answer given by the trial judge in response to a jury
question about the availability of parole.”  296 F.3d at 141.  Under state law, if sentenced to
life, petitioner would have been ineligible for parole unless his sentence were first commuted
to a term of years by the governor.  However, when the jury sent a note asking “Can we
recommend life imprisonment with a guarantee of no parole,” the trial court’s response began
by stating “The answer is that simply, no absolutely not,” and went on to focus on correcting
the jury’s impression that it was making a recommendation, rather than fixing a binding
sentence.  296 F.3d at 156.   Finding trial counsel’s failure to object to the state court’s
erroneous answer both deficient and prejudicial, the Third Circuit noted that the trial judge’s
answer had been a “plain misstatement of Pennsylvania law,” and that, “[i]n a case in which
it had been proven that the defendant was a homicidal recidivist who had previously been
paroled and in which it was apparent that the jury was concerned about the possibility of
future parole, this was a potentially devastating message, and there are strong grounds for
believing that it had a devastating effect in this case.”  296 F.3d at 157.
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125) Avila v. Galaza, 297 F.3d 911 (9th Cir. 2002), cert. dismissed, 538 U.S. 919 (2003).  The
Ninth Circuit granted relief in this post-AEDPA California attempted murder case, finding
trial counsel ineffective for failing to investigate and present available evidence establishing
that petitioner was innocent.  Petitioner was convicted of shooting at two people following
an altercation during an outdoor baby shower at a park.  The shower was attended by a large
number of people, and there were numerous eyewitnesses.  In state post-conviction
proceedings, petitioner’s trial counsel essentially acknowledged his ineffectiveness, and
petitioner presented a number of witnesses establishing that the shooter was actually
petitioner’s brother – including the brother himself, who admitted under oath to being the
shooter, even though doing so exposed him to prosecution.  The Ninth Circuit described the
deficiencies in counsel’s investigation as follows:

[Counsel] conducted no investigation himself and introduced at trial no
evidence to support his belief that [petitioner’s brother] was the shooter.
[Counsel] never attempted to contact [the brother, and] never questioned
[petitioner]’s mother . . . – who so much as said that [petitioner’s brother]
was the shooter . . .   [counsel] never attempted to gather any information
from . . . [petitioner’s] first lawyer, despite [that lawyer’s] suggestion that he
knew the identity of the shooter. [Counsel] never attempted to interview [the
victims], or any of their friends to find out what they saw.

In addition, [counsel] failed to take advantage of several
opportunities to identify and interview potential eye witnesses to the
shooting. * * * ¶  Before trial, [counsel] was given photographs of people
that were taken at the baby shower, but did not attempt to identify any of the
potential witnesses in the photographs [and] never even gave [his
investigator] these photographs to use as investigative tools.  During the state
habeas hearing, [counsel] explained that he failed to identify these potential
witnesses because he thought that some of the people might not make the
“best appearance” before a jury, and because his investigator . . . told him –
without providing any details or written reports – that some witnesses had
been uncooperative. That witnesses might not cooperate or make the “best
appearance” at trial are unreasonable bases not to identify or attempt to
interview them, however. 

Even when a witness told [counsel] that she saw who shot [the
victim], [counsel] failed to interview her or call her as a witness at trial. . . .
[Counsel] asked [the witness] if she had “seen the shooter,” and [she] said
“yes,” but [counsel] did not ask her the follow-up question that would be on
the tip of any reasonable attorney's tongue: “who was the shooter?”

297 F.3d at 919-920.  The court was further critical of counsel’s rationale for not pursuing
evidence that petitioner’s brother was the shooter – that he believed doing so would go against
the wishes of petitioner’s family – calling it “a patently unreasonable basis not to investigate
[the brother’s] involvement in the shooting. 297 F.3d at 921.  

Finally, the court found that petitioner was prejudiced by counsel’s deficient
performance, explaining that, “[h]ad [counsel] conducted a reasonable investigation and
zealously represented [petitioner] at trial, four witnesses could have testified that they saw
[petitioner’s brother] shoot [the victim], eleven witnesses could have testified that [petitioner]
was [away from the location of the shooting] when the shooting occurred, and [petitioner’s
brother] might have come forward – or at least made an inculpatory statement that could have
been used against him at trial.” 297 F.3d at 924.

126) Miller v. Straub, 299 F.3d 570 (6th Cir. 2002), cert. denied, 537 U.S. 1179 (2003).  In these
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companion cases involving challenges to petitioners’ guilty pleas to first degree murder, a
majority of the Sixth Circuit panel affirmed the district court’s grant of relief, finding that trial
counsel were ineffective in failing to advise petitioners that the state could appeal the trial
court’s imposition of juvenile sentences.  At the time of the underlying offense petitioners
were fifteen and sixteen years old.  Both pled guilty after being advised by counsel that the
presiding judge was likely to sentence them as juveniles, rather than imposing the adult
sentence of life without parole.  Neither lawyer informed his client that the state court could
appeal the imposition of juvenile sentences.  After the trial judge did impose juvenile
sentences, the state successfully appealed, and petitioners were sentenced to life without
parole.

As to the adequacy of the performance of counsel for the first petitioner, the court
found that trial counsel 

acted incompetently in failing to consider the likelihood that the prosecutor
would exercise his right to appeal the district court’s imposition of a juvenile
sentence. Any juvenile sentence imposed on [petitioner] would be less than
six years in a juvenile facility. Given such a lenient sentence for first degree
murder, it was unreasonable for [counsel] not to have considered that the
prosecutor could appeal and the juvenile sentence could be reversed. Yet
[counsel] did not factor this scenario into his advice . . . Thus, [petitioner] did
not know that the prosecutor could appeal and that the juvenile sentence
could be reversed, and, if so, [he] would serve a life sentence without
possibility of parole.

299 F.3d at 580 (footnote omitted). The court went on to reject the contention that trial
counsel’s omission was a tactical move, declaring that “[a] defense counsel’s failure to
consider a prosecutor’s right to appeal is not a tactic or strategy,” and to emphasize that
petitioner’s “age and his heavy reliance on [counsel] . . . enhanced [counsel’s] duty to make
certain that [petitioner] understood all the risks . . .” 299 F.3d at 581.  The court then
concluded that “[i]t is an objectively unreasonable application of Hill and Strickland for the
Michigan Court of Appeals to hold otherwise.”  299 F.3d at 581.  

After finding that “the reasoning from [the first petitioner’s] case applies” equally to
the second petitioner, the court proceeded to find that both petitioners had been prejudiced
by counsel’s omissions.  The court explained that both petitioners “testified similarly . . . that
each was initially hesitant to plead guilty, and that each would have pled not guilty had each
known the prosecutor could appeal.” 299 F.3d at 581. Additionally, the court rejected the
state’s contention “that if a defendant is aware of the maximum possible sentence [as these
petitioners were] he cannot be prejudiced by his counsel’s failure to inform him of the
prosecutor's right to appeal,” noting that “[a]n awareness of the sentencing range available to
the trial judge is not the same as an informed understanding that a sentencing judge's decision
is subject to reversal.”  299 F.3d at 582.  The court further found that the fact that the
prosecutor announced his intention to appeal during the proceedings before the trial court did
not defeat petitioners’ claims, explaining that “the die had already been cast,” and that the
“final sentencing hearing came eleven months after [the] plea had been accepted and [counsel]
dismissed the concerns [petitioner] expressed . . . because [counsel] considered the prosecutor
unlikely to succeed.” 299 F.3d at 583.  Finally, the court concluded as follows with respect
to the first petitioner:

[Petitioner’s] and [counsel’s] testimony, along with reasonable inferences
from the facts and circumstances of this case, are sufficient to demonstrate
not only a reasonable probability that [petitioner] would have decided to
plead not guilty but also that a contrary conclusion is objectively
unreasonable.
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299 F.3d at 583.  As to the second petitioner, the court simply noted as follows:
The untimely death of [petitioner’s] trial counsel prevents him from offering
any corroborative testimony that [he] would have pled not guilty. In these
special circumstances, we conclude that [petitioner’s] claim and the absence
of any evidence or tenable argument to the contrary is sufficient to establish
not only a reasonable likelihood that he would have pled not guilty, but also
that any contrary conclusion is objectively unreasonable.

299 F.3d at 583.

127) Rios v. Rocha, 299 F.3d 796 (9th Cir. 2002).  A majority of the Ninth Circuit panel granted
relief in this non-capital California murder case, finding trial counsel ineffective for electing
to present an “unconsciousness” defense without having investigated readily available
eyewitness evidence that the shooting – which occurred at a gathering or between 50 and 200
people – had not been committed by petitioner.  The court found that counsel “failed to obtain
the essential facts on which to decide whether to present a misidentification defense, an
unconsciousness defense, or both. Thus, at the point [counsel] made his determination – prior
to the preliminary hearing – the decision to abandon the misidentification defense was
patently unreasonable.” 299 F.3d at 807.  The court further rejected that state’s assertion that
counsel’s selection of the “unconsciousness” defense was “strategic,” observing that, because
counsel “spoke[] to only one witness about the shooting, . . . [he] had insufficient facts on
which to make any reasonable assumptions or on which to base any reasonable decision as
to the appropriate defense or defenses to be offered.”  299 F.3d at 806.  Turning to the
question of prejudice, the court noted that “[t]here was no physical evidence of [petitioner]’s
involvement in the shooting[,] . . . no weapon found, no fingerprints, no gunpowder residue,
no DNA evidence. The case depended almost entirely on the three [prosecution] eyewitnesses
whose testimony the jury refused to accept in significant part when it acquitted [petitioner]’s
co-defendant.” 299 F.3d at 810. These facts, in combination with the five eyewitnesses
presented in post-conviction proceedings who all testified that petitioner was not the shooter,
led the court to conclude that petitioner had been prejudiced by counsel’s deficient
performance.

128) Simmons v. Luebbers, 299 F.3d 929, 936-939 (8th Cir. 2002), cert. denied sub nom. Roper
v. Simmons, 538 U.S. 923 (2003).  The Eighth Circuit granted sentencing phase relief from
petitioner’s two death sentences, imposed after separate Missouri state court trials for the
murders of two women, on the ground that trial counsel rendered ineffective assistance in both
trials in failing to present available mitigating evidence.  At the trials, counsel presented only
the fairly generic testimony of petitioner’s mother during sentencing, and did not take
advantage of the information generated by four mental health experts who had evaluated
petitioner.  As summarized by the Eighth Circuit, the information from the experts included
the following:

(1) [petitioner] was raised in a very strict home environment; (2) his father
had a drinking problem and would beat [petitioner]’s mother in front of him;
(3) until he was 17 years of age, he was beaten by his mother so severely that
he was left with welts and bruises; (4) he was so scared of being beaten that
he would urinate on himself prior to the beatings; (5) he ran away from home
at age 12 or 13 and was assaulted, and possibly raped, in Chicago; (6) he
grew up in an impoverished neighborhood frequented by street violence; and
(7) his IQ was 83. 

The court quickly concluded that trial counsel performed deficiently in failing to present the
available evidence, and explained that counsel’s omissions “cannot be considered a product
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of a reasonable trial strategy because there was no justifiable reason to prevent the jury from
learning about [petitioner]’s childhood experiences.”  The court further rejected the state’s
argument that the omissions were justifiable as a tactical move “to ignore evidence of
[petitioner]’s background because [counsel] wanted to avoid comparisons to [petitioner]’s
successful brother.”  The court explained that, “[b]y the time the state was finished with its
case, the jury’s perception of [petitioner] could not have been more unpleasant. Mitigating
evidence was essential to provide some sort of explanation for [his] abhorrent behavior.”  The
court went on to conclude that, had the available evidence been presented, it “may have
influenced the jury’s assessment of [petitioner’s] moral culpability,” and that “there is a
reasonable probability that at least one of the jurors would have voted against the imposition
of the death penalty[, which] would have allowed the trial judge to resolve the ensuing
deadlock by sentencing [petitioner] to a term of life imprisonment.”  

129) White v. Godinez, 301 F.3d 796, 800 (7th Cir. 2002).  The Seventh Circuit affirmed the
district court’s grant of relief in this Illinois murder case.  The court found trial counsel’s
performance deficient on the ground that his having met with petitioner “for a total of less
than 45 minutes” prior to trial constituted deficient performance in that it resulted in counsel
foregoing exploration of a potentially viable defense in favor of a defense that was less likely
to succeed.  Relying on its previous determination that petitioner had been prejudiced by
counsel’s performance because there was a reasonable probability that the result of the trial
would have been different had counsel raised the available alternative defense, see White v.
Godinez, 143 F.3d 1049 (7th Cir. 1998) (remanding for evidentiary hearing on counsel’s
performance), the court concluded that the petitioner was entitled to relief.

130) Brown v. Sternes, 304 F.3d 677 (7th Cir. 2002).  Characterizing this case as “a striking
example of a legal system that processed this defendant as a number rather than as a human
being,” and remarking that “it signals a breakdown of a process that might very well be in
need of review, adjustment, and repair,” the Seventh Circuit granted relief on petitioner’s
claim that trial counsel were ineffective for neglecting available evidence of his mental
illness.  304 F.3d at 698-699.  

Briefly, the factual background was as follows:  Petitioner was charged with armed
robbery in Illinois state court;  petitioner’s public defender was advised he had a documented
history of chronic schizophrenia; years earlier, state doctors had diagnosed petitioner as
schizophrenic, and found him incompetent to stand trial; on the eve of trial in this case,
counsel sought and obtained a continuance based on representations that issues of competency
and sanity existed; counsel subpoenaed petitioner’s mental health records, but did not follow
up or advise the court at the subsequent status hearing that the subpoenas had not been
honored;  two state doctors evaluated petitioner, did not seek or review his records, dismissed
petitioner’s self-report of his prior treatment, and advised the court that he was competent and
sane;  counsel did not challenge the state doctors’ findings at the status hearing, and did not
advise the court that subpoenas for records had not been honored; because his original counsel
was ill on the date of trial, petitioner was represented at trial by substitute counsel who met
him for the first time that day;  petitioner’s bench trial lasted thirty minutes, after which he
was found guilty of armed robbery;  during trial, petitioner “engaged in an outburst of random
obscenities and insults directed at the court . . .,” 304 F.3d at 685; following submission of
a pre-sentence report, which was prepared without knowledge of petitioner’s prior treatments,
the trial court sentenced petitioner to the maximum term of thirty years;  the trial court found
petitioner fully responsible for his actions, and remarked that petitioner was “a ‘pathetic
individual’ who ‘could have overcome’ his ‘pathos’ ‘a long time ago’ if he had ‘made some
effort’ to do so,” 304 F.3d at 686;  the state courts subsequently denied post-conviction relief,
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relying in large part on affidavits from trial counsel claiming that there had been no reason
suspect petitioner was mentally ill;  petitioner’s case eventually made its way to the
Northwestern University Legal Clinic, at which time his “fortunes began to improve,” 304
F.3d at 687; new counsel retained expert assistance and submitted a report detailing
petitioner’s mental illness, and the likely effects of that illness on his behavior and
competency.

Against this factual backdrop, the Seventh Circuit was openly and unusually critical
of petitioner’s trial counsel, the state appellate court, and Illinois’s criminal justice system. 
The court rejected original trial counsel’s “post hoc, self-serving affidavit,” noting that, “[t]o
describe [the] affidavit as ‘not worthy of credence’ is to put it mildly,” and characterized
substitute trial counsel’s affidavit as “as defensive and as incomplete as [original counsel’s].” 
304 F.3d at 688.  Similarly, the court found the state court’s acceptance of these affidavits and
denial of relief to be “alarmingly confusing, and most surprising, particularly as the court
never saw fit to deal with the newly presented evidence . . . detailing [petitioner’s] prior and
well-documented psychiatric history and confinement. Neither did the court see fit to analyze
the problem of the lack of diligence and attention on the part of [petitioner]’s [trial] attorneys
(. . .) in failing to gain access to his past psychiatric problems.” 304 F.3d at 689 (emphasis by
court).  

Explaining the legal standard under which petitioner’s ineffective assistance of
counsel claim must be reviewed, the court noted that “it is not the role of a reviewing court
to engage in a post hoc rationalization for an attorney’s actions by ‘construct[ing] strategic
defenses that counsel does not offer’ or engage in Monday morning quarterbacking.” 304 F.3d
at 691 (internal citation omitted). After additional discussion of the deficiencies in the
affidavits relied upon by the state courts, the court concluded that “counsel’s performance .
. . was deficient” in that counsel “inexplicably abandoned their investigation and failed to
articulate any strategic reason for the abandonment of the investigation into Brown's mental
history.” 304 F.3d at 695 (emphasis by court).  The court went on to conclude that petitioner
“was prejudiced by his counsel’s failure to investigate  (e.g., talking to his family, securing
his prison medical records), to request a hearing to determine his competency to stand trial,
and to consider seriously the question of whether to enter a plea of not guilty by reason of
insanity,” and that the state court’s “decision to the contrary is an unreasonable application
of the Strickland standard.” 304 F.3d at 698. [Editor’s Note: The decision summarized above
is relatively lengthy, and contains much useful language relating to mental health issues,
ineffective assistance issues, and the problems sometimes associated with acceptance of the
self-serving statements of counsel in cases involving allegations of ineffectiveness.  Anyone
dealing with issues that may be similar to those addressed in the Seventh Circuit’s decision
in this case is strongly encouraged to read the full text of the opinion in its entirety]

131) Luna v. Cambra, 306 F.3d 954, 966 (9th Cir. 2002).  The Ninth Circuit granted relief in this
California attempted murder, assault, and robbery case, finding trial counsel ineffective for
failing to investigate or present available evidence corroborating petitioner’s alibi and
establishing that someone other than petitioner had confessed to the crime.  The court first
noted that the deficient performance under Strickland was not contested, and that the issue
on appeal was thus limited to whether petitioner had been prejudiced.  In support of his claim
of prejudice, petitioner relied upon the testimony of his sister and mother, and the declaration
of a third party who acknowledged having committed the crime himself.  Petitioner’s mother
and sister testified at a federal evidentiary hearing that they lived with petitioner and six other
family members in a small, one bedroom house, and that they would have heard petitioner if
he had gotten up and left in the middle of the night to commit the crime.  The court held that
petitioner was prejudiced by trial counsel’s failure to develop and present this testimony, and

Successful Cases - IAC  1475 -- CTA



that the district court was wrong to discount the testimony merely because it came from
petitioner’s family members.

The court also found that petitioner was prejudiced by trial counsel’s failure to
develop and present evidence that a third party had confessed to the crime.  The court
explained that the case against petitioner “rested on the victim’s identification,” and that the
“probative value of his identification is limited because he had been drinking, he was not
wearing prescribed eye glasses, he was attacked in the middle of the night, and the lighting
was poor.” “[A]bsent counsel’s errors,” the court continued, “the jury would have been
presented with a much more balanced picture of the evidence for and against [petitioner].” 
“Because the state court failed to find ineffectiveness of counsel, its denial of [petitioner]’s
claim was objectively unreasonable in light of the Supreme Court's decision in Strickland.” 

132) Brownlee v. Haley, 306 F.3d 1043 (11th Cir. 2002).  The Eleventh Circuit granted
sentencing phase relief in this pre-AEDPA Alabama capital case, finding that trial counsel
were ineffective in failing to investigate or present available mitigating evidence.  In this
appeal, the state did not contest the district court’s rejection of the argument that counsel’s
omissions were strategic, and subsequent finding that trial counsel performed deficiently for
purposes of the first prong of Strickland v. Washington.  Disagreeing with the district court’s
conclusion that petitioner had not shown prejudice, the Eleventh Circuit found itself
“compelled to conclude that counsel’s failure to investigate, obtain, or present any mitigating
evidence to the jury, let alone the powerful mitigating evidence of [petitioner]’s borderline
mental retardation, psychiatric disorders, and history of drug and alcohol abuse, undermines
our confidence in [petitioner]’s death sentence.”  306 F.3d at 1070 (emphasis by court). 

 More specifically, the court found that confidence in the jury’s advisory verdict  (11-
1) for death was undermined by counsel’s failure to present evidence which would have
supported two statutory mitigating circumstances, plus additional non-statutory mitigating
circumstances, including petitioner’s “severe intellectual limitations,” and the residual doubt
about petitioner’s role in the multiple-perpetrator robbery/homicide for which he was tried. 
The court explained that evidence of petitioner’s intellectual problems “is particularly
significant in light of . . . Atkins v. Virginia,” and noted that “it is abundantly clear that an
individual ‘right on the edge’ of mental retardation suffers some of the same limitations of
reasoning, understanding, and impulse control as those described by the Supreme Court in
Atkins.” 306 F.3d at 1073.  The court went on to find that its “concerns” about counsel’s
omissions were “exacerbated in light of lingering questions about the strength of the case
against [petitioner], including whether or not he fired the fatal shot. . .” 306 F.3d at 1074; see
also id. (“in light of the many evidential weaknesses linking [petitioner] to the murder
(including the absence of any eyewitness identification or scientific evidence and the many
material inconsistencies in the accounts of [the codefendants]), the substantial mitigating
evidence never presented to the jury looms still larger in the calculus”). 

Finally, the court rejected the state’s assertion that counsel’s failure to present the
available mitigating evidence to the jury – whose sentencing verdict was merely advisory –
was cured by the fact that the trial judge heard much of the mitigating evidence after trial and
before the final sentencing decision was announced.  After a fairly detailed discussion of the
function and importance of advisory juries in Alabama’s capital sentencing scheme, the court
concluded as follows: “Quite simply, . . . in light of the central role that Alabama has assigned
to the capital sentencing jury, a judge must be able to consider a constitutionally valid jury
recommendation of life or death when sentencing a capital defendant. In this case, no such
recommendation was available to the judge because the jury did not hear any of the powerful
mitigating evidence that should have been presented.”  306 F.3d at 1075.
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133) Miller v. Dormire, 310 F.3d 600, 603-604 (8th Cir. 2002).  The Eighth Circuit affirmed the
district court’s grant of relief in this Missouri drug case, finding that trial counsel’s purported
waiver of petitioner’s right to a jury trial without his consent or understanding was
presumptively prejudicial.  On appeal, the state contended that the Eighth Circuit’s inquiry
should be limited to application of Strickland v. Washington’s two-pronged test for deficient
performance and actual prejudice, and that the state court’s denial of relief using this approach
was reasonable, and therefore “entitled to deference under §2254(d).”  Relying on the state
court record, the court of appeals disagreed, rejecting the state court’s finding of an
affirmative waiver by petitioner:

The state court found that Miller had affirmatively waived his right to a jury
trial. This is an unreasonable determination of the facts, 28 U.S.C.
§2254(d)(2), and an unreasonable determination of the federal law as
interpreted by the United States Supreme Court, 28 U.S.C. § 2254(d)(1). The
record is devoid of any direct testimony from Miller regarding his consent to
waive trial by jury. It appears that Miller’s counsel [who submitted an
affidavit saying he customarily advised clients about their right to a jury trial]
failed to advise him of a fundamental right given to criminal defendants, one
fully supported and protected by Supreme Court precedent.
The Eighth Circuit also rejected the state’s contention that, pursuant to Strickland,

petitioner should be required to demonstrate a reasonable probability that, but for counsel’s
errors, the result of the proceeding would have been different.  Adhering to its decision in
McGurk v. Stenberg, 163 F.3d 470 (8th Cir. 1998), the court found that because the denial of
a defendant’s right to a jury trial is structural error, prejudice must be presumed when the
denial of that right in a particular case is attributable to the defendant’s counsel.  The court
concluded by stating as follows: “The state court’s determination that Miller’s attorney’s
waiver of a jury trial constituted harmless error is unreasonable and contrary to clearly
established federal law. When a defendant is deprived of his right to trial by jury, the error
is structural and requires automatic reversal of the defendant’s conviction.”

134) Hooper v. Mullin, 314 F.3d 1162, 1168-1171 (10th Cir. 2002).  A majority of the Tenth
Circuit panel affirmed the district court’s grant of sentencing phase relief in this Oklahoma
capital case, finding trial counsel ineffective for presenting evidence which undermined the
defense’s theory of mitigation.  Counsel’s strategy was to “present evidence suggesting
petitioner might have brain damage which could have produced violent conduct.”  Counsel’s
preparation for presenting this evidence consisted of retaining a psychologist to review a
report generated in connection with anger management counseling petitioner had previously
undergone.  The psychologist’s report, which indicated that the “impressions” it contained
would “require further diagnostic investigation to confirm,” was delivered to counsel in
January, 1994.  Counsel did not contact the psychologist again until June, 1995 – after
petitioner had been found guilty of capital murder.  When the psychologist informed counsel
that he could not testify for the defense the following day because he had not personally
evaluated petitioner, counsel subpoenaed him anyway for the purpose of authenticating his
own report, and the counseling report on which his report was based, in order to have both
reports admitted into evidence.  From there, counsel intended to fashion an argument in favor
of life based on the psychologist’s written conclusion that “mild but probable brain damage”
existed.  On rebuttal, however, the prosecution called the doctor who issued the report upon
which the defense psychologist’s report was based, and that doctor testified that petitioner
“had a mild learning disability, but no brain damage.”  

Based on these facts, the state appellate court found that counsel’s performance had
been prejudicial, but that it had not been constitutionally deficient.  The Tenth Circuit
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majority disagreed, finding that “defense counsel deliberately pursued th[eir] strategy without
conducting a thorough investigation.”  The majority acknowledged counsel’s federal habeas
testimony that he purposely decided against further testing in order to avoid undercutting the
ability to argue the possibility of brain damage on the basis of the psychologist’s report, but
found it insufficient to justify counsel’s performance, since counsel “admitted he had no idea
what additional testing might reveal.”  “As a result,” the majority explained, “defense
counsel’s examination of Drs. Murphy and Adam was disastrous.  Defense counsel never
spoke to either [doctor] prior to trial and had no idea what these experts would say on the
stand.”  The majority went on to conclude that the state appellate court’s finding that counsel
did not perform deficiently “constitutes an objectively unreasonable application of
Strickland.”

135) Catalan v. Cockrell, 315 F.3d 491, 493 (5th Cir. 2002).  The Fifth Circuit affirmed the
district court’s grant of relief in this Texas aggravated assault case, finding that the state
court’s denial of relief on petitioner’s ineffective assistance of trial counsel claim was based
on an unreasonable application of Strickland v. Washington.  Petitioner’s trial counsel was
appointed to represent him on the day of trial after the trial court became concerned that his
previous counsel, who also represented petitioner’s co-defendant brother in the same case,
was laboring under a conflict of interest.  Rather than requesting the statutorily available “ten-
day preparation period,” the newly appointed attorney merely consulted with petitioner and
his former, conflicted lawyer “for less than an hour,” then went forward with the trial, where
“he relied entirely on the decisions of [former counsel], an attorney with a clear conflict of
interest . . .”  Counsel conducted no investigation, and was therefore “unaware of facts and
evidence helpful to [petitioner]’s defense.”  After expressing its agreement with the district
court’s assessment of the merits of petitioner’s claim, the Fifth Circuit concluded that
counsel’s actions “present[] such a clear case of deficient performance and prejudice under
Strickland that the Texas court’s denial of relief . . . was an objectively unreasonable
application of clearly established federal law.”  

136) Douglas v. Woodford, 316 F.3d 1079 (9th Cir.), cert. denied, 540 U.S. 810 (2003).  The
Ninth Circuit granted sentencing phase relief in this pre-AEDPA California capital case,
finding trial counsel ineffective for failing to develop and present available mitigating
evidence.  At trial, counsel presented “minimal” mitigating evidence indicating that petitioner
was nonviolent and had an aversion to the sight of blood, and suggesting “in very general
terms” that petitioner had a difficult childhood.  Due to inadequate investigation, however,
counsel failed to discover several other items, including:  information indicating that a
psychologist who examined petitioner in connection with an earlier offense had determined
that petitioner may have been incompetent to stand trial, and was reasonably certain to have
lacked the capacity to plan and execute the actions with which he had been charged; detailed
evidence of petitioner’s impoverished upbringing at the hands of abusive foster parents who
would often lock him in a closet for extended periods of time;  evidence that, while
incarcerated earlier in life, petitioner was gang-raped by other inmates; and evidence of
possible brain damage resulting from petitioner’s long-term exposure to toxic solvents while
restoring furniture and/or a head injury sustained during an automobile accident.  The court
also noted that the witnesses counsel did call to testify were not adequately prepared to
“present the material he did gather . . . in a sufficiently detailed and sympathetic manner.” 316
F.3d at 1089.

The court found that counsel performed deficiently in failing to discover and present
this evidence notwithstanding the fact that petitioner refused to cooperate with counsel’s
investigation, noting that “this does not excuse counsel’s obligation to obtain mitigating

Successful Cases - IAC  1478 -- CTA



evidence from other sources,” about which counsel was on notice. 316 F.3d at 1088 (citing
Silva v. Woodford, 279 F.3d 825, 846-847 (9th Cir. 2002)).  This was particularly so in this
case, the court explained, since “counsel actually disregarded his client’s wishes and did put
on what mitigating evidence he had unearthed.” 316 F.3d at 1089.  The court also noted that
counsel could not have made a valid tactical decision not to present the undeveloped evidence
since he did not know what that evidence was;  “[a]s a result, neither [petitioner] nor [counsel]
made a fully informed decision not to present the evidence to the jury.” 316 F.3d at 1090.

Finally, the court concluded that petitioner was prejudiced by counsel’s deficient 
performance, observing that “[t]he available mitigating evidence that could have been
introduced in Douglas’s trial was precisely the type of evidence that we have found critical
for a jury to consider when deciding whether to impose a death sentence,” and that,
“[a]lthough [counsel] introduced some of Douglas’s social history, he did so in a cursory
manner that was not particularly useful or compelling.” 316 F.3d at 1090.  In light of these
factors, and in recognition of the fact that “[t]he gruesome nature of the killing did not
necessarily mean the death penalty was unavoidable,” the court concluded that its confidence
in the outcome of the sentencing phase of petitioner’s trial was undermined. 316 F.3d at 1091.

137) Cargle v. Mullin, 317 F.3d 1196, 1222 (10th Cir. 2003).  In this post-AEDPA Oklahoma
capital case, the Tenth Circuit affirmed the district court’s grant of relief from petitioner’s two
death sentences, and reversed the denial of relief from his underlying convictions.  After
describing “counsel’s grossly deficient efforts and the unusual external pressures upon
counsel, as well as the weaknesses in the State’s case which would have rendered it
particularly vulnerable to true adversarial testing,” the court concludes that trial counsel
rendered ineffective assistance at the guilt-or-innocence phase in the following ways:  failing
to interview or call at least six witnesses who could have provided testimony seriously
undermining the state’s two star witnesses;  erroneously agreeing not to impeach petitioner’s
immunized co-defendant with evidence that the co-defendant was subject to a deferred
sentence on unrelated charges, thereby heightening his incentive to please the prosecution;
failing to challenge the prosecution’s bolstering of a key witness through the “ludicrous” and
incredible testimony of a police detective; disparaging his own client by suggesting to the jury
that petitioner lied to police about the significance of a documented injury to his hand, which
affected his ability to have fired a gun; and failing to object to instances of prosecutorial
misconduct.  

The court further agreed with the district court’s conclusion that petitioner was also
entitled to relief from his two death sentences, having found “counsel’s patently inadequate,
strategically bereft, and ethically dubious penalty-phase effort to be an overwhelming display
of deficient performance.” Because counsel had performed no investigation, he failed to
present available evidence of petitioner’s difficult childhood and good personal traits.  The
court explained:

[A]s a result of counsel’s utter lack of preparation, the jury heard only brief,
personally remote, and fairly generic testimony from petitioner’s pastor, who
simply could not relate the individualized, humanizing facts that other
potential witnesses could have provided. The inescapable message sent to the
jury was that no one who really knew the young man they had found guilty
of murder – not parents, not family members, not friends – would take the
stand to explain why his life was still worth saving. And the young man
never spoke to them himself to express remorse or to otherwise suggest why
he should not be defined solely by the terrible act of which he stood
convicted.

Considering these deficiencies in light of the fact that the state’s case against petitioner “was

Successful Cases - IAC  1479 -- CTA



not particularly strong,” and the “relatively technical legal nature” of the aggravating factors
relied upon by the prosecution, the court concluded that petitioner was prejudiced by trial
counsel performance.  [See also SUCCESSFUL CASES – OTHER CLAIMS (summarizing grants
of relief on petitioner’s prosecutorial misconduct claims)]  

138) Holmes v. McKune, 2003 WL 220496 (10th Cir. Jan. 31, 2003) (unpublished).  The Tenth
Circuit granted relief in this post-AEDPA 1979 rape case, finding that the state court’s
rejection of petitioner’s claim that counsel was ineffective for failing to investigate or present
available alibi testimony constituted an unreasonable application of pre-Strickland v.
Washington federal law guaranteeing the effective assistance of counsel.

139) Matthews v. Abramajtys, 319 F.3d 780, 789 (6th Cir. 2003).  In this Michigan felony murder
case, the Sixth Circuit reversed the district court’s grant of relief on petitioner’s claims of
insufficiency of the evidence, but affirmed the grant of relief on the ground that counsel was
ineffective in several respects.  The court found that counsel failed to capitalize on or present
evidence concerning the “the discrepancy in height between Matthews and the observations
made by witnesses, the failure of a number of witnesses to identify Matthews in a showup,
the fact that he never attended Cody High School [as one prosecution witness claimed he had],
and the very close timing required, given the evidence of alibi witnesses.”  The court
described counsel’s performance in the case as follows:  “Fundamentally, [counsel] occupied
a space next to his client but did not assist him.  * * *  In short, not only did [counsel] not
affirmatively assist his client, he appears to have furnished a net negative to the defense.” 
With regard to prejudice, the court stated simply that “the evidence was not overwhelming,
so that there is a reasonable probability of a different outcome with effective counsel.”  The
court acknowledged that §2254(d) applied to petitioner’s claims, but did not engage in any
specific analysis of why that provision did not bar relief in this case.

140) Mitchell v. Mason, 325 F.3d 732 (6th Cir. 2003) (op. on remand), cert. denied, 543 U.S.
1080 (2005).  On remand from the Supreme Court for further consideration in light of Bell v.
Cone, 535 U.S. 685 (2002), a majority of the Sixth Circuit panel adhered to its original
decision to grant relief on petitioner’s Cronic claim.  The majority summarized its findings
as follows:

[W]e are convinced that the undisputed amount of time that [trial counsel]
spent with Mitchell prior to jury selection and the start of trial –
approximately six minutes spanning three separate meetings in the bullpen,
when viewed in light of [counsel’s] month-long suspension from practice
immediately prior to trial – constituted a complete denial of counsel at a
critical stage of the proceedings. The Michigan Supreme Court’s evaluation
of Mitchell’s ineffective assistance claim under the Cronic standard for per
se prejudice reflects a misunderstanding and misapplication of that Supreme
Court precedent. We conclude that, in insisting on evaluating Mitchell’s
claim under the Strickland standard for ineffective assistance of counsel, the
Michigan Supreme Court erroneously and unreasonably applied clearly
established Supreme Court law set forth in Cronic.

325 F.3d at 741.  The majority went on to conclude that, “[w]hen counsel is appointed but
never consults with his client and is suspended from practicing law for the month preceding
trial, and the court acquiesces in this constructive denial of counsel by ignoring the
defendant’s repeated requests for assistance, Cronic governs. The Michigan Supreme Court’s
decision was both contrary to and an unreasonable application of Supreme Court precedent.” 
325 F.3d at 744.  
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141) Powell v. Collins, 332 F.3d 376, 399-401 (6th Cir. 2003).  In this pre-AEDPA Ohio capital
case, the Sixth Circuit granted sentencing phase relief on petitioner’s claim that trial counsel
was ineffective for failing to develop and present mitigating evidence.  The court began by
noting that trial counsel “spent less than two full business days preparing, waiting until after
the conclusion of the guilt phase to do so,” and that counsel called only one witness – a court
psychological expert – whose testimony was, in part, damaging to the defense.  While counsel
did present “vague references to petitioner’s family history and background” through the lone
defense witness, that witness “was not able to fully describe . . .petitioner’s background,
history, and character for mitigation purposes, because, as she herself mentioned, she did not
have time to interview his relatives.”  The court went on to explain that “strategic” decisions
do not warrant deference if made without adequate investigation, and that counsel’s failure
to investigate in this case precluded any strategic justification for the absence of useful
mitigating evidence at trial.  Having concluded that counsel’s performance was deficient, the
court went on to find that petitioner “was actually prejudiced.”  Rejecting the state’s argument
– which had been accepted by the district court – that the evidence petitioner contended
should have been presented would have been cumulative to information provided by the court
expert who did testify, the court explained as follows:

The district court determined that while much of the information contained
[in post-conviction affidavits of friends and family members] was pertinent
mitigating evidence, counsel was able to present this information to the jury
through [the court expert] and that counsel’s performance fell within the
“wide range of reasonable professional assistance.” But if counsel had
actually conducted an investigation and produced pertinent witnesses, jurors
would have heard first-hand accounts from those who knew petitioner best.
We believe that such personal testimony would have been of significant
benefit during the penalty phase. Furthermore, [the court expert] never met
with petitioner’s family members or friends, so as to have considered any
mitigating information they may have provided[.]

Viewing this in combination with the prosecution’s reliance on “a large portion” of the
defense witness’s testimony in closing argument, and with jury’s difficulty, reflected in the
record, in reaching agreement on the appropriate sentence, led the court to conclude that
petitioner had been prejudiced, and that petitioner was entitled to relief from his death
sentence.

142) Alcala v. Woodford, 334 F.3d 862 (9th Cir. 2003).  The Ninth Circuit granted relief on
several claims in this 1979 (retried in 1986) California capital case. Petitioner had been
convicted on circumstantial evidence, inconsistent eyewitness identifications, and suspect
jailhouse informant testimony;  no physical evidence linked him to the murder of the victim,
a twelve year old girl.  [For a summary of the Ninth Circuit’s resolution of petitioner’s other
claims, see SUCCESSFUL CASES – OTHER CLAIMS] 

First, the court found counsel ineffective for inadequately presenting petitioner’s alibi
defense:  that petitioner spent time seeking work as a photographer at a theme park at least
thirty minutes from the location of the victim’s abduction around the same time that she
disappeared.  While counsel presented testimony from four workers at the theme park
indicating that petitioner had been there some time during the week of the offense, he failed
to present available evidence, both testimonial and documentary, placing petitioner at the park
on the day and time of the victim’s abduction.  After noting that counsel offered no strategic
reason for this omission, the court rejected the state’s invitation to attribute it to trial tactics: 
“We will not assume facts not in the record in order to manufacture a reasonable strategic
decision for Alcala’s trial counsel.”  334 F.3d at 871;  see also id. at 871-872 (“When defense
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counsel undertakes to establish an alibi, but does not present available evidence of the time
or even the date of the alibi, or offer a strategic reason for failing to do so, his actions are
unreasonable”).  The court went on to conclude that petitioner was prejudiced by counsel’s
deficient performance “because the alibi would have challenged the eyewitness identification
placing Alcala with [the victim].” 334 F.3d at 872. After noting that the prosecution made
effective use of the defense’s incomplete alibi presentation, the court observed that the alibi
evidence, as presented at trial, “probably actually harmful to Alcala’s case. Trial counsel told
the jurors that he would prove that Alcala was at Knott’s Berry Farm on the afternoon of [the
abduction], and utterly failed to do so, harming the credibility of [the] entire defense.” 334
F.3d at 873.

As part of a “cumulative error” analysis, the Ninth Circuit considered two additional
instances of trial counsel’s ineffectiveness.  First, counsel was ineffective for failing to
prepare a witness called to rebut jailhouse snitch testimony offered by the prosecution; 
petitioner was prejudiced when the unprepared witness was confronted on cross-examination
with a statement he had himself given years earlier, in which he claimed petitioner had
confessed the crime to him.  Second, counsel was ineffective for failing to investigate the
crime scene evidence, which would have yielded evidence discrediting the allegedly
hypnotically enhanced testimony of the state’s key witness, who claimed the victim’s body --
which was badly decomposed by the time it was recovered --  had shown evidence that she
was stabbed to death.  After reviewing these and other errors, the Ninth Circuit concluded that
“the cumulative impact of these errors goes to the heart of the prosecution’s theory of the case
and undermines every important element of proof offered by the prosecution . . . [A]fter
reviewing the errors . . ., we are left with the unambiguous conviction that the verdict in this
case was not the result of a fair trial.” 334 F.3d at  893.

143) Anderson v. Johnson, 338 F.3d 382, 392-393 (5th Cir. 2003).  Noting that the Mississippi
Supreme Court rejected petitioner’s ineffective assistance of trial counsel claim “in a one-
paragraph order,” and “assuming the Mississippi court applied Strickland,” the Fifth Circuit
held that petitioner had established that his trial counsel had been ineffective, and that the
state court’s “‘ultimate legal conclusion’ to the contrary was objectively unreasonable.” 
(emphasis by court).  Petitioner was identified as the suspect in this burglary case three years
after the crime, when the victim happened to overhear and then see him at a county jail.  After
his first trial ended in a hung jury, petitioner was tried again and convicted primarily on the
basis of the eyewitness testimony of the victim and her daughter, who was a child at the time
of the crime.  Petitioner subsequently alleged that trial counsel had been ineffective for failing
to interview the victim’s boyfriend who, apart from the victim, was the only adult eyewitness. 
Unlike the victim, the boyfriend maintained that petitioner had not been the perpetrator.  In
concluding that trial counsel performed deficiently, the court noted that counsel “relied
exclusively on the investigative work of the State and based his own pretrial ‘investigation’
on assumptions divined from a review of the State’s files.” “Given the gravity of the charges,
and the fact that there were only two adult eyewitnesses to the crime,” the court continued,
“ it is evident that ‘a reasonable lawyer would have made some effort to investigate the
eyewitnesses’ testimony’ and that trial counsel’s representation was deficient.” (footnote
omitted).   Rejecting the state’s effort to rationalize counsel’s omission, the court further
observed that “there is no evidence that counsel’s decision to forego investigation was
reasoned at all, and it is, in our opinion, far from reasonable. [footnote omitted]  Counsel’s
failure to investigate was not ‘part of a calculated trial strategy’ but is likely the result of
either indolence or incompetence.” (emphasis by court).  Finally, the court concluded that
petitioner had been prejudiced, noting that the first jury had been unable to reach a verdict,
that there was no physical evidence linking petitioner to the crime, and the boyfriend’s
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testimony “would have been a powerful rebuttal to that of the victim and her minor daughter.”

144) Joshua v. DeWitt, 341 F.3d 430 (6th Cir. 2003).  A majority of the Sixth Circuit panel
granted relief in this possession of crack cocaine case, finding both trial and appellate counsel
ineffective for failing to raise a United States v. Hensley, 469 U.S. 221 (1985), challenge to
the roadside detention that led to discovery of the drugs.  Petitioner was initially pulled over
for speeding, and subsequently detained for 42 minutes based on information relayed to the
trooper who stopped him from a “Read & Sign” book at the station, which indicated petitioner
was a known drug courier.  During petitioner’s pre-trial suppression hearing, the prosecution
never offered evidence to satisfy Hensley’s requirement that information like that relayed to
the trooper in this case be verified by the officer who contributed it to the “Read & Sign”
book.  As to trial counsel’s performance in failing to raise a Hensley challenge, the majority
found that “a reasonable trial attorney would have raised [the] issue” because the relevant law
was clearly established at the time of trial, and because “the specific facts here clearly give
rise to a Hensley challenge.” 341 F.3d at 439.  The majority also noted that “there is nothing
in the record to reflect that . . . trial counsel considered and declined to raise Hensley for
strategic reasons.” 341 F.3d at 440.  With regard to appellate counsel, the majority found that
the Hensley claim could have been raised as plain error, and quickly concluded that counsel’s
failure to do so in this case constituted deficient performance.  See 341 F.3d at 441.

Turning to prejudice, the majority began by noting that the state “has never contended
that there exists a justifiable basis for the ‘Read & Sign[,]’ [nor has it] argued what the nature
of the basis would be []or . . . made any offers of proof regarding the basis.” 341 F.3d at 442. 
The majority went on to conclude that “the prejudice shown is that on this record, if the
defense counsel had made a Hensley challenge, there would not be any facts to support [the
trooper’s] detention of petitioner. Thus, the evidence uncovered from the stop would have
been inadmissible. Without the evidence from the stop, there is a substantial probability that
petitioner would not have been convicted.” 341 F.3d at 442.

Having found that petitioner made out a meritorious claim of ineffective assistance,
the majority went to assess his entitlement to relief under §2254(d)(1), and concluded that the
state courts’ rejections of petitioner’s claims were both contrary to, and involved an
unreasonable application of, clearly established federal law.  The majority first found that “the
state court decision was ‘contrary to’ clearly established Supreme Court precedent because
Hensley clearly requires that where a police flyer is used to justify a police officer’s
reasonable suspicion for a stop of the person, the state must present proof that the police
officer who issued the flyer had reasonable suspicion to do so for evidence from the stop to
be admissible. On this record, the state’s proof on the Hensley issue was clearly deficient.”
341 F.3d at 445.  The majority went on to find “the Ohio Court of Appeals’ failures to
consider Hensley to be an unreasonable application of clearly established Supreme Court
precedents,” explaining that “Hensley is at the core of petitioner’s Sixth Amendment claim,
and Kimmelman [v. Morrison] requires its consideration.” 341 F.3d at 448. 

145) Davis v. Crosby, 341 F.3d 1310, 1316 (11th Cir. 2003) (per curiam).  The Eleventh Circuit
vacated the district court’s order denying relief in this Florida murder and burglary case, and
remanded with instructions to grant the writ on petitioner’s claim that trial counsel was
ineffective in failing to preserve his Batson challenge for direct appeal.  Trial counsel did
raise a Batson claim in the trial court (and the state appellate court later commented that the
claim was “well taken), but failed to satisfy Florida’s unique requirement that the objection
be renewed before the jury was accepted, thereby defaulting the Batson claim for direct
appeal.  After concluding that petitioner’s Batson “claim is meritorious as a matter of law,” 
the court remanded for issuance of the writ “conditioned on the state’s provision of either a
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new trial or an opportunity to take an out-of-time appeal wherein his freestanding Batson
challenge could be decided by the state courts on the merits.”

146) Frazier v. Huffman, 343 F.3d 780 (6th Cir. 2003), cert. denied, 541 U.S. 1095 (2004).  A
majority of the Sixth Circuit panel granted relief on petitioner’s sentencing phase ineffective
assistance of counsel claim in this Ohio capital case.  The majority began by noting that “the
sum total of the evidence presented on Frazier’s behalf during the penalty phase . . . was the
following unsworn statement: ‘Ladies and gentlemen, I know you found me guilty, and in the
past I have done things that were wrong, but I am not guilty of this crime and I am asking you
to spare my life.’”  343 F.3d at 793-794.  The majority next noted that the post-conviction
evidence indicated petitioner “suffers from a functional brain impairment” affecting his
frontal lobe, and that “[t]he state has not challenged the contention that Frazier’s trial counsel
could have developed this same information had they conducted a reasonable investigation.” 
343 F.3d at 794.  With regard to deficient performance under Strickland, the majority stated: 
“We can conceive of no rational trial strategy that would justify the failure . . . to investigate
and present evidence of [petitioner’s] brain impairment, and to instead rely exclusively on the
hope that the jury would spare his life due to any ‘residual doubt’ about his guilt. . . . [T]rial
counsel were actually aware of Frazier’s brain impairment because they saw his medical
records, yet counsel failed to investigate the matter or present any evidence regarding the
same.”  343 F.3d at 794. The majority went on to conclude that the state court’s attribution
of counsel’s omission to trial strategy involved an unreasonable application of federal law,
explaining as follows:  “We do not believe that it is reasonable to infer that a trial strategy,
which is on its face irrational and for which no justification has ever been produced, becomes
reasonable simply because of ‘the thorough and professional manner’ in which trial counsel
otherwise performed.”  343 F.3d at 796. 

Turning to the question of prejudice, the majority first noted that petitioner had failed
to develop the facts relating to much of his prejudice argument in state court, and those facts
therefore could not be considered.  As to brain damage, however, the majority found that
“sufficient facts were presented [in state post-conviction proceedings] to indicate the
existence of evidence concerning Frazier’s brain injury that could have been developed and
presented to the jury during the penalty phase.”  343 F.3d at 797.  Assessing these facts, the
majority concluded that, “[h]ad the jurors been confronted with the mitigating evidence of
Frazier’s brain injury, the probability that at least one juror would not have decided that the
aggravating circumstances of the case outweighed the mitigating circumstances beyond a
reasonable doubt ‘is a probability sufficient to undermine confidence in the outcome.’”  343
F.3d at 798. After finding further that the state court’s denial of relief involved an
unreasonable application of federal law, the majority granted relief.   

147) Caver v. Straub, 346 F.3d 340, 350 (6th Cir. 2003).  The Sixth Circuit granted relief in this
Michigan case, finding appellate counsel ineffective for failing to raise a record-based claim
that trial counsel had been ineffective by being absent when the trial court re-instructed the
jury after it sent a note seeking further instructions.  After acknowledging that the Supreme
Court had never determined whether jury instructions constitute a “critical stage” for purposes
of the rule in United States v. Cronic, 466 U.S. 648 (1984), the Sixth Circuit relied on its own
holding in French v. Jones, 332 F.3d 430 (6th Cir. 2003),  that “jury re-instruction was indeed
a ‘critical stage’ as described in Cronic and that prejudice could be presumed.”  Having
already found appellate counsel’s performance deficient in light of the failure to raise the
ineffective assistance of trial counsel claim, the Sixth Circuit went on to conclude that the
state court’s finding that appellate counsel had not been ineffective “was an unreasonable
application of clearly established law.” 
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148) Cordova v. Baca, 346 F.3d 924 (9th Cir. 2003).  The Ninth Circuit affirmed the grant of
relief on petitioner’s claim that he was tried without counsel for misdemeanor battery.  The
state appellate court found that petitioner had not validly waived his right to counsel, but held
that the error was harmless under Chapman v. California.  The Ninth Circuit concluded that
the state court’s assessment of the violation of petitioner’s right to counsel for harmlessness
was “contrary to” federal law.

149) United States ex rel. Hampton v. Leibach, 347 F.3d 219 (7th Cir. 2003).  A majority of the
Seventh Circuit panel affirmed the grant of relief in this 1982 Illinois sexual assault case,
finding that trial counsel was ineffective for failing to investigate and present available
eyewitness evidence that petitioner did not participate in the assault on the victims.  The
offense occurred at a concert in Chicago when a gang of young males assaulted three people
in the audience.  The only evidence against petitioner was the testimony of three witnesses
who got no more than “a momentary glimpse” of the person they later identified as petitioner. 
Following a federal evidentiary hearing, the district court credited petitioner’s testimony that
he had given his lawyer names of eyewitnesses who would  exonerate him before trial, and
rejected counsel’s testimony that petitioner had not done so. The Seventh Circuit majority
engaged in a lengthy discussion of the evidence and counsel’s opportunities to locate and
develop eyewitness testimony contradicting the prosecution’s witnesses, and concluded that
counsel’s failure to have done so constituted deficient performance notwithstanding the state
court’s finding that the decision was strategic.  See 347 F.3d at 249 (“an attorney’s decisions
are not immune from examination simply because they are deemed tactical”).  The majority
further found that petitioner was prejudiced:  “Given the central role that eyewitness
testimony played in this case, the vulnerabilities in the testimony of the State’s eyewitnesses,
and the shortcomings of human perception that so frequently render eyewitness testimony less
reliable . . ., we are more than satisfied that the failure to investigate . . . likely affected the
outcome of Hampton’s trial.” 347 F.3d at 253.  The majority went on to conclude that the
state court’s determinations to the contrary – specifically, the state court’s willingness to
attribute counsel’s omissions to strategy, and its undervaluation of the exculpatory evidence
that counsel failed to develop – involved an unreasonable application of clearly established
federal law.

150) Moore v. Bryant, 348 F.3d 238 (7th Cir. 2003).  The Seventh Circuit affirmed the grant of
relief in this Illinois murder case involving a 15 year old defendant charged as an adult with
first degree murder.  Petitioner contended, and the federal courts agreed, that his reluctant
guilty plea resulted from trial counsel’s ineffectiveness in providing petitioner with
uninformed and erroneous advice that he would serve 10 years if he pled guilty, as opposed
to 22 to 27 years if convicted at trial;  in reality, petitioner was facing only 12.5 to 15 years
if he rejected the deal and proceeded to trial.  According to the Seventh Circuit, “this
difference is substantial by any measure.” 348 F.3d at 240. With regard to deficient
performance under Strickland, the Seventh Circuit observed that where, as here, “erroneous
advice is provided regarding the sentence likely to be served if the defendant chooses to
proceed to trial, and that erroneous advice stems from the failure to review the statute or
caselaw that the attorney knew to be relevant, the attorney has failed to engage in the type of
good-faith analysis of the relevant facts and applicable legal principles, and therefore the
deficient performance prong is met.”  348 F.3d at 242.  Turning to the question of prejudice,
the court noted petitioner’s consistent resistance to accepting plea offers prior to trial, and his
effort to withdraw the plea shortly after it was entered, and concluded that “there was a
reasonable probability that but for the erroneous advice, Moore would not have pled guilty.”
348 F.3d at 243.  Finally, the  court rejected both of the grounds on which the state courts
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denied relief as unreasonable under §2254(d).  First, the Seventh Circuit concluded that the
“state court’s reliance on the plea colloquy as a panacea for [counsel’s] deficient performance
is without legal precedent where the colloquy did not even address the basis for that deficient
performance, and thus is an unreasonable application of the Strickland test.” 348 F.3d at 243. 
Second, the court found that, “[a]bsent some credibility determination, the state court’s
statement that the record does not show that the misunderstanding in any way affected the
voluntariness of [the] plea is an unreasonable application of the facts to the law.” 348 F.3d
at 243-244.

151) Riley v. Payne, 352 F.3d 1313 (9th Cir. 2003), cert. denied, 543 U.S. 917 (2004). The Ninth
Circuit granted relief in this assault with a deadly weapon case, finding trial counsel
ineffective for failing to interview petitioner’s associate, who was present for petitioner’s
initial confrontation with the person he claimed to have subsequently shot in self-defense. 
The court found that petitioner was prejudiced by counsel’s deficient failure to interview the
witness because petitioner’s sole defense at trial was self-defense. Although petitioner
testified consistent with that defense, his testimony was uncorroborated; the testimony of the
associate trial counsel failed to interview would have bolstered petitioner’s story that the
person he shot had threatened him first.  The court further concluded that the state courts’
rejection of petitioner’s claim involved an unreasonable application of Strickland v.
Washington by ignoring the significance of the witness’ potential testimony, and by
speculating that trial counsel might have had some reason not to pursue the witness.  See
alsoDorsett v. Uribe, ___Fed.Appx.___, 2015 WL 1742185 (9th Cir. April 17, 2015)
(unpublished) (holding that Riley “requires” grant of relief in factually similar case involving
counsel’s failure to interview member of shooting victim’s gang who would have corroborated
petitioner’s claim of self defense).  

152) Hamblin v. Mitchell, 354 F.3d 482 (6th Cir. 2003), cert. denied, 543 U.S. 925 (2004).  A
majority of the Sixth Circuit panel granted sentencing phase relief in this pre-AEDPA Ohio
capital case, finding trial counsel ineffective for failing to develop and present a wealth of
mitigating evidence.  Before addressing petitioner’s claim, the majority discussed Wiggins v.
Smith and the role of the ABA Guidelines in assessing ineffective assistance claims.  See 354
F.3d at 486 (“the Wiggins case now stands for the proposition that the ABA standards for
counsel in death penalty cases provide the guiding rules and standards to be used in defining
the ‘prevailing professional norms’ in ineffective assistance cases”). 

Turning to the merits of petitioner’s ineffective assistance claim, the majority found
counsel’s performance “obviously” deficient in light of the following facts:  trial counsel, who
was later disbarred, had never tried a capital case and “was ‘unaware’ of the special
preparation that was needed for the penalty phase”; counsel did not begin preparing for
sentencing until after petitioner was convicted at the guilt phase; the only witness counsel
called at sentencing was the mother of petitioner’s daughter, who had not been prepared prior
to taking the stand and told the jury she did not want to testify on petitioner’s behalf.  In
concluding that petitioner had satisfied the first prong of Strickland, the majority rejected the
“two justifications” relied upon by the district court to deny relief.  The first, that the failure
to investigate was “strategic,” had never been claimed by trial counsel and “does not make
sense.” 354 F.3d at 492.  The second, that counsel was honoring petitioner’s wishes, was
insufficient under the ABA Guidelines and Sixth Circuit precedent.  With regard to prejudice,
the majority concluded that “at least one juror would have voted against the death penalty”
if presented with the previously undeveloped mitigating evidence that petitioner grew up in
an impoverished household in Appalachian Kentucky, was regularly beaten by his abusive,
moonshine-brewing father, had never been educated, and showed signs of a “mental disorder,”
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possibly resulting from “a severe blow to the head at about age 8, inflicted by his father with
a dog chain,” or “from a severe infection his mother suffered while pregnant with him, the
result of a stabbing inflicted on her by [petitioner]’s father.” 354 F.3d at 493.

153) Lewis v. Dretke, 355 F.3d 364, 367-369 (5th Cir. 2003) (per curiam).  The Fifth Circuit
reversed the district court’s denial of relief in this pre-AEDPA Texas capital case and
remanded with instructions to grant the writ with respect to petitioner’s death sentence. 
Examining the district court’s denial of relief on petitioner’s claim that trial counsel were
ineffective for failing to “investigate mitigating evidence of his abusive childhood,” the court
began by finding that the district court’s determination that although trial counsel attempted
to speak with family members, they were “not forthcoming” was not supported by sufficient
evidence.   The court next rejected the state’s effort to characterize counsel’s failure to present
child abuse evidence as a “tactical decision,” noting that “[n]othing in counsel’s testimony
. . . supports the theory of their decision having been tactical,” and observing that “[t]his likely
explains why the district court did not advert to . . . tactics or strategy to justify counsel’s
[omissions].”  The court also found that although trial counsel did present evidence of child
abuse through petitioner’s grandmother, “her conclusional testimony contained none of the
details provided by Lewis’s siblings at the habeas hearing, which could have been truly
beneficial. See also id. (“[grandmother’s] skeletal testimony concerning the abuse of her
grandson was wholly inadequate to present to the jury a true picture of the tortured childhood
experienced by Lewis”).

As to the evidence petitioner contended should have been presented, the Fifth Circuit
found this case to be “one of those rare instances in which we are constrained to reverse the
district court’s rejection, on credibility grounds, of the testimony of Lewis’s siblings at the
habeas hearing.”  The court went on to explain that the siblings’ testimony had been
“remarkably consistent,” and noted that each of petitioner’s sisters had attended the trial but
had never been asked to testify. 

Finally, with regard to prejudice, the court concluded that “It is obvious . . . that the
level of abuse to which Lewis was exposed mandates the conclusion that, had this evidence
been produced, it is quite likely that it would have affected the sentencing decision of at least
one juror.”  The court further explained that the district court’s finding that petitioner could
not establish the requisite nexus between his abuse and the offense for which he was
sentenced to death due to the passage of time and the existence of intervening criminal
convictions could not be sustained in light of the analyses employed by the Supreme Court
in Williams v. Taylor and Wiggins v. Smith. 

154) Young v. Dretke, 356 F.3d 616, 628-629 (5th Cir. 2004). The Fifth Circuit granted relief in
this non-capital Texas murder case on the ground that trial counsel was ineffective for failing
to properly object to the prosecution’s failure to issue a timely indictment which, under then-
existing state law, barred the state from trying petitioner for the offense.  In state habeas
proceedings, petitioner established, and the state court found, that counsel performed
deficiently, and that, but for that performance, petitioner would have been “entitled” to a
dismissal of the prosecution.  The state court went on to deny relief, however, on the theory
that because the legislature had subsequently amended the rules to provide for re-prosecution
after dismissal of an untimely indictment, petitioner was not prejudiced within the meaning
of Lockhart v. Fretwell.  After discussing Fretwell and the relevant Texas statutes, the court
distinguished the two as follows: “Young was, at the time of his arrest, indictment and trial,
legally entitled to the final ‘vested’ rights conferred upon him by the duly enacted Texas
statutes; Fretwell, on the other hand, was not lawfully entitled to claim the benefit of a judicial
rule [which had been created by the Eighth Circuit] that had not become finally authoritative
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[by Supreme Court action].”  The Fifth Circuit summed up its decision to grant relief under
§2254(d) as follows:  “[T]o the extent that the state habeas court’s ‘decision turned on its
erroneous view that a “mere” difference in outcome is not sufficient to establish
constitutionally ineffective assistance of counsel,’ the court’s analysis was ‘contrary to’
Strickland. Williams [v. Taylor], 529 U.S. at 397. Furthermore, because the state habeas court
‘relied on the inapplicable exception recognized in [Fretwell ],’ its decision was an
unreasonable application of Strickland, Fretwell, and Williams.”  

155) McFarland v. Yukins, 356 F.3d 688 (6th Cir. 2004).  The Sixth Circuit affirmed the district
court’s grant of relief in this Michigan drug case, finding four interrelated Sixth Amendment
violations.  Petitioner and her daughter were both charged with drug offenses based on the
results of a search of the house they shared.  The drugs were found in a locked bedroom,
which also contained various items identified as belonging to petitioner and her daughter. 
Thus, a key factor in assessing possession of the drugs was to determine which woman
actually used the room as her own.  Petitioner and her daughter retained one lawyer to
represent them both.  On the day trial was set to begin, counsel and petitioner advised the
judge of a possible conflict of interest; petitioner further told the judge that she had sought
to retain separate counsel, but could not afford it. In response to the conflict, the judge severed
the cases and ordered them to be tried – by the same lawyer – before separate judges (both
defendants had waived jury trials).  The cases proceeded to trial and both defendants were
convicted.  On appeal, petitioner and her daughter again shared an attorney, who did not raise
any claims relating to the conflict of interest issues apparent on the face of the record.

After a detailed discussion of the facts and relevant law, the Sixth Circuit began by
examining whether petitioner could overcome the procedural default that resulted from her
failure to raise a conflict claim on direct appeal by establishing that appellate counsel was
ineffective.  First, the court found that this case “is the prototypic Holloway [Arkansas, 435
U.S. 475 (1978),] situation,” explaining as follows:  “[Both defendants] indicated that they
would defend themselves on the theory that ‘someone else’ owned the drugs and that they did
not want to be represented by the same lawyer at trial.  This is clear notice to the court of a
concrete conflict of interest, sufficient to bring the case within the Holloway rule.” 356 F.3d
at 703.  After further discussion of the ways in which trial counsel’s representation was
compromised, the court concluded that, if appellate counsel had raised the claim, petitioner’s
“conviction would have been reversed under the Holloway automatic reversal rule.” 356 F.3d
at 705.  

These same facts led the court to conclude next that petitioner also would have been
entitled to relief on direct appeal under Cuyler v. Sullivan, 446 U.S. 335 (1980), because
counsel labored under an actual conflict that adversely affected petitioner’s defense.  Among
other things, the court noted that although there was strong evidence indicating the
petitioner’s daughter controlled the drugs found in the bedroom, counsel at petitioner’s trial
“not only failed to argue that [the daughter] was guilty, but he affirmatively argued that she
was innocent.” 356 F.3d at 708.  In fact, counsel “failed to adduce any evidence that [the
daughter] even lived at the house . . .”  356 F.3d at 709.  After additional discussion, the court
concluded that “[t]his case . . . presents an actual choice by [petitioner’s] counsel to forego
an obvious and strong defense to avoid inculpating another client,” and that, if appellate
counsel had raised a Cuyler claim on appeal, petitioner “should have prevailed.” 356 F.3d at
709.

Turning next to petitioner’s claim that trial counsel was also ineffective under
Strickland v. Washington, the Sixth Circuit noted that the trial judge had indicated
“misgivings about the sufficiency of the evidence connecting [petitioner] to the drugs.” 356
F.3d at 710.  The court went on to find that the evidence counsel could have presented
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connecting petitioner’s daughter, rather than petitioner, to the drugs “was strong enough to
raise a reasonable probability that [petitioner’s] trial would have had a different outcome,”
and that it was “unreasonable for [counsel] to have failed to do so.”  356 F.3d at 710. 

Finally, as to §2254(d), the court found that petitioner’s actual conflict and ineffective
assistance claims had not “matured” at the time the trial court required her to proceed with
the lawyer she shared with her daughter, and that the claims had therefore not been
adjudicated on the merits in state court.   356 F.3d at 713.  With regard to the Holloway claim,
however, the court found that §2254(d) would apply to the trial court’s handling of
petitioner’s objection to going forward at trial, and that requiring her to do so “with conflicted
counsel contradicts the clearly established precedent of Holloway v. Arkansas.”  356 F.3d at
714.

156) Lewis v. Johnson, 359 F.3d 646, 659-662 (3rd Cir. 2004).  The Third Circuit granted relief
in this Pennsylvania robbery case, finding trial counsel ineffective under Roe v. Flores-
Ortega, 528 U.S. 470 (2000), for failing to consult with petitioner about his right to a direct
appeal.  The court first determined that the state courts’ decision to reject petitioner’s claim
under Commonwealth v. Dockins 471 A.2d 851 (Pa. Super. 1984), “was ‘contrary to’ clearly
established law.” The court explained that “Dockins . . . is a per se rule . . .  which holds as
a matter of law that counsel acts reasonably in all cases where a notice of appeal is not filed. 
The Supreme Court invalidated a similar rule in Flores-Ortega.”  After further discussion of
trial counsel’s failure to meet or otherwise communicate with petitioner after his sentencing
and the denial of his subsequent motion to withdraw his guilty plea, the Third Circuit
concluded that “this record compels a finding that trial counsel’s conduct was objectively
unreasonable.” Because petitioner had further demonstrated that “there is a reasonable
probability that, but for counsel’s deficient performance, he would have appealed,” the court
reversed the district court’s denial of relief and remanded with instructions to grant the writ
“conditioned upon the Commonwealth’s reinstatement of Lewis’s right of first appeal within
45 days from entry of the district court’s order.”  See also Harrington v. Gillis, ___F.3d___,
2006 WL 1889982 (3rd Cir. July 11, 2006) (vacating district court’s denial of relief on
similar claim and remanding for prejudice determination after holding that state court’s
rejection of petitioner’s claim under Dockins was contrary to Flores-Ortega). 

157) A.M. v. Butler, 360 F.3d 787 (7th Cir. 2004).  A majority of the Seventh Circuit panel
affirmed the district court’s grant of relief in this Illinois murder case involving a petitioner
who was ten years old at the time of the offense, finding that trial counsel was ineffective for
failing to challenge the admissibility of his confession.  The majority identified several ways
in which the state court’s decision was contrary to and involved an unreasonable application
of federal law in its resolution of whether petitioner was in custody, whether he was seized,
and whether his confession was voluntary.  With regard to the “in custody” determination, the
majority found that although the state court gave “lip service to the objective standard,” the
court had actually “shunned this objective test, substituting instead a focus on the subjective
belief of Detective Cassidy [the interrogating detective]. The [state] court stressed that
Cassidy believed [petitioner] was merely a witness and, for that reason, Miranda warnings
were not required. That is not, however, the correct inquiry under Supreme Court precedent.” 
360 F.3d at 796.  The majority also found that the state court’s “in custody” decision involved
an unreasonable application of federal law, noting that “[e]very jurisdiction that has squarely
addressed the issue . . .  has ruled that juvenile status is relevant, either as a factor under the
totality of circumstances test or by modifying the usual reasonable person standard.” 360 F.3d
at 797.  Here, the majority noted, among other factors, petitioner’s lack of experience with the
criminal justice system, his dependence on the police for transportation home, and his receipt
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of assurances from his interrogator that, if he confessed, God and the police would forgive
him for what he had done, and he would be allowed to go home for his brother’s birthday
party.  Based on these factors, the majority concluded that “a reasonable person in
[petitioner’s] situation would have considered his freedom curtailed.” 360 F.3d at 798. 

As to whether petitioner was “under arrest for Fourth Amendment purposes,” the
majority again found the state court’s decision incapable of satisfying either prong of
§2254(d)(1).  First, the majority saw “no meaningful distinction between Dunaway v. New
York, 442 U.S. 200, 217 (1979), and this case,” such that the state court’s resolution of the
issues in a manner different from the Supreme Court’s decision in Dunaway was “contrary
to” federal law. 360 F.3d at 799. Second, the majority again noted that the state court’s
decision was “objectively unreasonable in that it focused on the detective’s subjective beliefs
– namely, that petitioner was merely a “witness” as opposed to a suspect – without mentioning
the variety of factors indicating that, “for all practical purposes, under arrest within the
meaning of the Fourth Amendment when he made his inculpatory statements.” 360 F.3d at
799. 

The majority also concluded that the state court’s finding that petitioner’s “confession
and waiver of his Fifth Amendment right to remain silent was voluntary was objectively
unreasonable.”  After noting that a “defendant’s age is an important factor in determining
whether a confession is voluntary,” the majority went on to find that “[h]ere, the
circumstances weigh in favor of a determination that [petitioner’s] inculpatory statements
were involuntary.”   360 F.3d at 800; see also id. (petitioner “was not even old enough to be
[a] caddy on a golf course under Illinois law”).  The majority concluded by declaring that,
considering the facts of this case, “we cannot say the state court’s decision was reasonable.
The statements should have been suppressed. At the very least, the admissibility of his
statements – on Miranda and voluntariness grounds – should have been vigorously challenged
in pretrial motions by his counsel. Not to have done so compels the conclusion that counsel
was ineffective.”   360 F.3d at 801.

Because petitioner had already completed the term of probation imposed upon him
following the delinquency adjudication, the majority prescribed the following remedy:  “The
State is ORDERED to expunge [petitioner’s] adjudication of delinquency unless it gives him
a new trial within 120 days.”  360 F.3d at 802.

158) Robinson v. Ignacio, 360 F.3d 1044, 1059-1061 (9th Cir. 2004).  The Ninth Circuit granted
relief in this Nevada robbery and conspiracy case on petitioner’s claim that the trial court
violated his right to counsel by refusing a request for appointed counsel at the sentencing
proceeding after petitioner waived his right to counsel for the guilt-or-innocence trial.  After
surveying its own decisions and the decisions of several other federal courts of appeals, all
of which recognize a defendant’s right to re-assert the right to counsel for sentencing, the
Ninth Circuit concluded that “these convergent holdings reflected and applied clearly
established federal law as determined by the U.S. Supreme Court at the time of Robinson’s
sentencing, and that the state trial court was compelled to conduct itself accordingly.” 
Applying this rule, the Ninth Circuit concluded that the state habeas court’s decision was
“contrary to” federal law in that it “incorrectly applied an abuse of discretion standard in
determining that the trial court did not violate Robinson’s Sixth Amendment rights” when it
should have measured the trial court’s action against the rule that “a trial court cannot deny
a defendant's timely request for representation without a sufficient reason.”  From there, the
court went on to grant relief on the ground that petitioner’s “Sixth Amendment right to
counsel was violated when the trial court denied his timely request for representation at
sentencing based on the notion that once waived, the right to counsel cannot be re-asserted.” 
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159) Harris v. Cotton, 365 F.3d 552 (7th Cir. 2004). In this Indiana murder case, the Seventh
Circuit granted relief on petitioner’s claim that trial counsel was ineffective for failing to seek
and utilize a toxicology report showing the decedent had used alcohol and cocaine prior to his
death.  Applying the two-part Strickland v. Washington analysis, the court found counsel’s
performance deficient in light of counsel’s admission that the failure to obtain the report was
an “oversight” and that “he had ‘no explanation that could justify [his] not having [the
report].’” 365 F.3d at 555.  With regard to prejudice, the court explained that, at trial,
petitioner claimed the decedent had been acting threateningly and erratically, and that
petitioner had shot the decedent in self defense.  However, “[w]hen defense counsel tried to
question the coroner as to whether [the decedent’s] body smelled of alcohol, his line of
questioning was disallowed. Therefore, the jury was left with the impression that the decedent
was not intoxicated when, in fact, he was quite inebriated.”  365 F.3d at 557.  The Seventh
Circuit went on to find that “there is a reasonable probability that the outcome of the
proceedings would have been different if the toxicology results were presented.”  365 F.3d
at 557.  The court further found that although the state courts identified Strickland and the
governing rule, they nevertheless unreasonably applied that rule: “Our analysis of the[] [state
courts’] opinions leads us to believe that the court failed to apply the ‘reasonable probability’
standard despite citing to that standard.” 365 F.3d at 557. 

160) Reagan v. Norris, 365 F.3d 616, 621-622 (8th Cir. 2004).  Declining to reach the state’s
appeal of a grant of relief on a conflict of interest claim, the Eighth Circuit affirmed the grant
of relief in this Arkansas murder case on the ineffective assistance of counsel claim presented
in petitioner’s cross-appeal.  Petitioner contended, and the Eighth Circuit agreed, that trial
counsel’s performance was deficient when he failed to object to a jury instruction that omitted
an essential element – the “knowingly” mental state requirement – of the offense of first
degree murder.  Trial counsel conceded his mistake, stating that “he simply did not have time
to adequately review the jury instructions.”  The court further found that petitioner was
prejudiced, explaining that “[t]he jury could have believed every aspect of the defense’s case
and still convicted Reagan of first-degree murder because the jury was instructed that simply
‘causing’ Sarah’s death would constitute cruel and malicious indifference.” See also id. (“The
jury could have believed that Reagan did not knowingly cause Sarah’s death, and we find it
inconceivable that Reagan was not prejudiced by these instructions”).

161) Soffar v. Dretke, 368 F.3d 441 (5th Cir. 2004), amended in part, 391 F.3d 703 (5th Cir.
2004).  In this pre-AEDPA Texas capital case, a majority of the Fifth Circuit panel granted
relief from petitioner’s conviction and death sentence on the ground that trial counsel (one of
whom was Joe Cannon) were ineffective for failing to investigate and present available
evidence supporting their trial theory that petitioner’s incriminating statements to law
enforcement were false.  In a lengthy and detailed opinion, the majority found that counsel
were deficient for failing (a) to even attempt to interview the sole survivor of the bowling
alley robbery that left three other victims dead of gunshot wounds to the head; and (b) to
consult a ballistics expert to examine critical crime scene evidence for discrepancies between
that evidence and the contents of the statements petitioner signed for police over three days
of uncounseled interrogation.  As to the first of these failures, the majority found “no
acceptable justification for their failure to take the most elementary step of attempting to
interview the single known eyewitness to the crime with which their client was charged.” 368
F.3d at 473-474.  The majority further criticized counsel for relying on the representation of
an unspecified person that the surviving victim was a “vegetable,” rather than attempting to
locate and interview the victim themselves.  Additionally, the majority rejected the state’s
suggestion – which had not been offered by counsel themselves – that counsel had a strategic
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reason for not calling the victim to testify, declaring that “an actual failure to investigate
cannot be excused by a hypothetical decision not to use its known results.”  368 F.3d at 474. 
With regard to prejudice, the majority noted petitioner’s “history of confessing to crimes he
did not commit,” then summarized its conclusions as follows:

This is absolutely not a case where there was clear objective evidence of
Soffar’s guilt. No eyewitness testimony placed either Soffar or Bloomfield
[whom Soffar named as his accomplice, but prosecutors declined to pursue
for lack of evidence] at the crime scene. No fingerprints lifted from the crime
scene matched . . . either Soffar or Bloomfield. Nothing was taken from the
crime scene and later found in the possession of either Soffar or Bloomfield.
No blood or hair samples were found at the crime scene that matched those
of Soffar or Bloomfield. The gun used to commit this crime was neither
found nor introduced into evidence. Neither Soffar nor Bloomfield were
linked to a weapon of the same caliber as the bullets recovered from the
crime scene. Nothing Soffar told the police in his statements led the police
to discover any evidence they did not already have relating to the bowling
alley murders. * * * ¶  Had the jury been confronted with th[e] considerable
evidence [undermining the accuracy of Soffar’s statements], there is a
reasonable probability it would have reached a different result.

368 F.3d at 479.

162) Sanders v. Cook, 2004 WL 1166527 at *2 (9th Cir. May 19, 2004) (unpublished).  The
Ninth Circuit granted relief from petitioner’s firearms conviction, finding that trial counsel
was ineffective for failing to call or interview the only non-party eyewitness.  At the state
post-conviction evidentiary hearing, the eyewitness corroborated petitioner’s defense that the
gun accidently discharged when he was unloading it in order to prevent his son from using the
gun later.  “In a case in which the determinative question was whether the defendant intended
to discharge the weapon, and where only the testimony of the eyewitnesses was capable of
providing direct evidence as to how the discharge occurred, it was objectively unreasonable
for the state court to apply Strickland in a manner so as to find the failure to interview and call
the sole eyewitness not prejudicial.”    

163) Harris v. Artuz, 2004 WL 1303649 at *3 (2nd Cir. June 14, 2004) (unpublished).  The
Second Circuit affirmed the grant of relief in this second degree murder case on petitioner’s
claim that trial counsel was ineffective for failing to cross-examine an eyewitness with a prior
inconsistent statement.  At trial, the witness stated that petitioner shot and killed the victim
after first shooting the witness in the hand; however, the hospital records showed that the
witness had been stabbed in the hand.  The court held that “because no tactical justification
for counsel’s omission can be conceived, we must agree with the district court that counsel’s
challenged conduct indicates either his unfamiliarity with the contents of the medical records
-- which demonstrate an impermissible failure to investigate pertinent materials – or ‘a
significant dereliction by the defense.’” The court went on to find prejudice because “the
[witness]’s inconsistent statements about his hand injury cast doubt on the credibility of all
four testifying eyewitness: any reasonable juror would [have been] forced to consider how
four friends managed to testify to the same physically impossible details.” 

164) Clinkscale v. Carter, 375 F.3d 430, 443-444 (6th Cir. 2004), cert. denied, 543 U.S. 1177
(2005).  In this Ohio armed robbery and murder case in which the jury rejected the state’s
request for a death sentence, a majority of the Sixth Circuit panel granted relief on petitioner’s
claim that trial counsel were ineffective for failing to file a timely notice of alibi, which

Successful Cases - IAC  1492 -- CTA



resulted in the exclusion of substantial alibi evidence at trial.  Examining petitioner’s claim
without regard to §2254(d) because the state courts had failed to adjudicate the claim on the
merits, the majority quickly concluded that trial counsel had been deficient in failing to file
a timely alibi notice. “At least where – as here – alibi is a critical aspect of a defendant’s
defense, there is nothing reasonable about failing to file an alibi notice within the time
prescribed by the applicable rules when such failure risks wholesale exclusion of the defense.” 
With regard to prejudice, the majority began by rejecting the district court’s conclusion that
petitioner’s claim could not succeed because he had not submitted affidavits from the
proposed alibi witnesses:  “[N]o legal authority has been identified – and we are aware of
none – specifically requiring that a defendant claiming ineffectiveness of counsel based on
the failure to file a timely alibi notice must produce an affidavit from the potential alibi
witnesses documenting the substance of their anticipated testimony.”  The majority then went
on to explain that, in any event, the record did contain evidence indicating that at least three
witnesses would have corroborated petitioner’s trial testimony concerning his whereabouts
at the time of the crime.  Considering this evidence in light of the “notable weaknesses in the
prosecution’s case” – which was built on the demonstrably suspect eyewitness identification
of a surviving victim who knew petitioner before the crime but failed to identify him to the
911 operator immediately after the shooting – the majority concluded that petitioner had been
prejudiced. 

165) Earls v. McCaughtry, 379 F.3d 489, 493-494 (7th Cir. 2004).  The Seventh Circuit granted
relief in this Wisconsin sexual assault of a child case, finding trial counsel ineffective for
failing to object to evidence improperly bolstering the alleged child victim’s credibility.  The
allegations against petitioner were that he touched the alleged victim inappropriately during
a group camping trip.  Although two of the three instances of touching were alleged to have
occurred in the presence of numerous other people, no one corroborated the child’s account;
likewise, there was no physical evidence supporting her claims.  After determining that
§2254(d) would  not apply to the deficient performance component of its analysis, the court
found counsel’s performance deficient for failing to object to a social worker’s opinion
testimony that the complainant was being truthful, and for failing to redact a videotape of the
social worker’s interview of the complainant, which concluded with the social worker saying
“sorry that [petitioner] did that to you,” “[h]e should not have been touching you down there,”
and “we don’t want him to do this to you again.”  After noting that trial counsel had testified
that he had simply overlooked the objectionable social worker testimony, and had “forgotten”
to redact the tape, the Seventh Circuit observed that it could “think of no strategic reason why
. . . counsel would not have objected to” the evidence, especially in light of its importance,
and the available state law making clear that it was not admissible.  The court went on to
conclude that petitioner was prejudiced by counsel’s deficiencies, noting that “the sole issue
before the jury was whether [the complainant] was telling the truth.  There was no physical
evidence of abuse and no witness who could corroborate [the complainant’s] version of the
events . . .” 

166) Smith v. Mullin, 379 F.3d 919 (10th Cir. 2004).  The Tenth Circuit granted relief from
petitioner’s death sentence in this Oklahoma case, finding that trial counsel was ineffective
for failing to present evidence of petitioner’s mental retardation, brain damage, and troubled
background at the sentencing phase of his trial.  After concluding that §2254(d) would not
apply, the court began its examination of petitioner’s claim by noting that although it was
governed by the same “constitutional principles” as a guilt-or-innocence phase claim, the
court would be “particularly vigilant in guarding th[e] right [to effective counsel] when the
defendant faces a sentence of death.” 379 F.3d at 938.  The court further observed that this
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“heightened attention parallels the heightened demands on counsel in a capital case. See ABA
Standards for Criminal Justice 4- 1.2(c) (3d ed. 1993).” 379 F.3d at 939.  Applying this
standard, the court explained that although petitioner’s trial counsel “was an experienced
criminal lawyer,” he had never done a capital case, and had admitted that “he ‘didn’t feel
competent.’”  379 F.3d at 939. The court further noted that counsel, who had been paid only
$1500 to $2000 by petitioner’s mother, lacked the resources to properly prepare and try the
case, and that, “[a]stoundingly, [counsel] admitted . . . that he was unaware [petitioner]’s
‘mental state or mental illness could be introduced as mitigation in the second stage.’” 379
F.3d at 939.  The court went on describe how counsel’s presentation at the sentencing phase
bordered on conceding the appropriateness of a death sentence, observing, inter alia, that “[a]t
times, counsel’s references to [petitioner’s] mental condition read like an argument for the
State.” 379 F.3d at 940.  Having determined that counsel failed to supply the jury with an
explanation for why petitioner, who had been known as a kind and considerate person, had
become a killer, the Tenth Circuit went on to describe the “significant{ evidence counsel
could have presented, including:  mental retardation;  brain damage incurred when petitioner
nearly drowned as a young child; and an abusive childhood.  Referencing the ABA Guidelines
and the Supreme Court’s reliance on them in Wiggins v. Smith, the court concluded that
counsel’s performance had been deficient in that “[i]t was patently unreasonable for [counsel]
to omit this evidence from his case for mitigation.”  379 F.3d at 942.

With regard to prejudice, the court began by discussing the expert testimony, offered
by petitioner at his federal evidentiary hearing, describing the empirical evidence indicating
the types of mitigating evidence to which jurors are responsive.  Next, the court criticized the
district court’s decision to discount the mitigating evidence as tending to portray petitioner
as an “unstable individual,” describing the district court’s statements as revealing “a
fundamental misunderstanding of the purpose for which such mitigation evidence would have
been presented” – namely, to provide “an explanation of how [petitioner’s] organic brain
damage caused these outbursts of violence and caused this ‘kind hearted’ person to commit
such a shocking crime.” 379 F.3d at 943 (emphasis by the court).  Finally, the court
acknowledged that “[t]he State’s case in favor of the death penalty was strong,” but noted that
“the aggravating evidence in Williams [v. Taylor], where the Supreme Court reversed a death
sentence for ineffective assistance of counsel, was also strong.”  379 F.3d at 944.  After
observing that “the mitigation case presented by [trial counsel] was pitifully incomplete, and
in some respects, bordered on the absurd,” the court concluded, “much as the Supreme Court
did in Wiggins, that ‘had the jury been able to place’ [petitioner’s] background, brain damage,
and mental retardation – this compelling explanation for his behavior – ‘on the mitigating side
of the scale, there is a reasonable probability that at least one juror would have struck a
different balance.’” 379 F.3d at 944.

167) Miller v. Webb, 385 F.3d 666 (6th Cir. 2004).  A majority of the Sixth Circuit panel granted
relief in this non-capital Kentucky murder case, finding trial counsel ineffective for not
challenging a juror for cause after the juror admitted partiality during voir dire.  When the
trial judge asked the jurors whether any of them had anything to add to the responses they had
given, the juror in question stated, “I feel like I would kind of be partial to Linda Cline [– the
surviving victim and sole eyewitness against petitioner –] because, when she was in my
classes (inaudible) she seemed like she really wanted to do better and I kind of have sympathy
for her in this case, with her being the victim.” 385 F.3d at 675.  After additional questioning
by the judge, the juror said “I think I could be fair,” but qualified that statement by saying,
“[b]ut I do have some feelings about her.” The juror was not asked whether she could “‘lay
aside [her feelings] and render a verdict based on the evidence presented in court.’” 385 F.3d
at 675 (internal citation omitted).  
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Relying on circuit precedent and the Supreme Court’s decision in Irvin v. Dowd, the
Sixth Circuit majority explained that, “when a juror makes a statement that she thinks she can
be fair, but immediately qualifies it with a statement of partiality, actual bias is presumed
when proper juror rehabilitation and juror assurances of impartiality are absent,” as they were
in this case.   385 F.3d at 675.  After noting that the trial judge did not “respond” to the juror’s
statements of partiality, the majority found that trial counsel’s failure to discharge this
obligation constituted deficient performance.  As to the state’s contention that counsel made
a strategic decision to keep the juror based on a belief that “anyone who knew [the
victim/witness], knew that she could not be trusted,” the majority declared that “the decision
whether to seat a biased juror cannot be a discretionary or strategic decision.” 385 F.3d at
675; see also id. at 676 (“there is no sound trial strategy that could support what is essentially
a waiver of a defendant’s basic Sixth Amendment right to trial by an impartial jury”).  The
majority went on to explain that, in any event, counsel’s rationale in this case was
unreasonable because the juror’s statements did not contain any information to support
counsel’s assumptions.  Having found deficient performance, the majority went on to state
that, “because . . . trial counsel impaneled a biased juror, ‘prejudice under Strickland is
presumed and a new trial is required.’” 385 F.3d at 676 (citation omitted).  Finally, the
majority found, without specific discussion, that the state court of appeals’ finding that trial
counsel had not performed deficiently “was an unreasonable application of Strickland, which
is clearly established federal law.”  385 F.3d at 678.

168) Cox v. Donnelly, 387 F.3d 193, 199-200 (2nd Cir. 2004).  The Second Circuit affirmed the
grant of relief on petitioner’s claim that trial counsel was ineffective for failing to object to
the trial court’s unconstitutional intent instruction. Addressing the merits, the court noted the
state’s concession that the trial court’s instruction that “the law states that a person intends
the natural consequences of his acts” violated the rule of Sandstrom v. Montana, 442 U.S. 510
(1979), and went on to find “implausible the state’s suggestion that counsel’s [failure to
object] was a deliberate tactic[.]” Discussing prejudice, the court noted that “[i]n addition to
hearing the original defective charge, the jury made two requests for supplemental instruction
on intent and, on both occasions, the defective charge was given again without objection from
counsel.”  After further discussion, the court concluded that “but for counsel’s deficient
performance, the likely outcome of Cox’s trial would have been different.”  The court also
observed that, “[w]here counsel, for no strategic reason, repeatedly fails to object to a clearly
unconstitutional charge on the key issue in a criminal case, the rejection of an ineffectiveness
claim on that basis simply cannot be viewed as reasonable,” and held that the state courts’
rejection of petitioner’s claim under these circumstances “was likely not only incorrect, but
objectively unreasonable.”

169) Lewis v. Mayle, 391 F.3d 989 (9th Cir. 2004).  The Ninth Circuit granted relief in this non-
capital California murder case, finding that trial counsel labored under a conflict of interest
arising from his previous representation of the state’s star witness, who was also the only
other person who could have committed the murder, and that this conflict adversely affected
counsel’s performance.  The court began by addressing whether petitioner waived his right
to conflict-free counsel by signing a written “waiver” provided by counsel and/or by
statements made in response to questioning by the trial court.  Because the state appellate
court had recognized that waiver was an issue, but expressly declined to resolve that issue,
the Ninth Circuit declined to apply §2254(d) in its own examination of the alleged waiver. 
Reviewing the issue de novo, the court concluded that petitioner “did not validly waive his
right to conflict-free counsel,” explaining that “there is no evidence that Lewis understood
‘any of the specific ramifications of his waiver’ since he did not seek the advice of outside
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counsel and had only a cursory discussion with the judge,” and that “there is no evidence that
Lewis was told that [counsel] had any continuing obligations to [his former client.” 391 F.3d
at 996 (internal citation omitted).  

Turning to whether counsel’s conflict adversely affected his performance, the Ninth
Circuit acknowledged that counsel “attacked [his former client’s] credibility, emphasizing that
he was a convicted felon, a drug addict, and a liar,” and “repeatedly suggested to the jury that
[the former client] was the actual murderer.” 391 F.3d at 997.  The court went on to find,
however, that counsel “refrained from eliciting evidence on at least three significant points
as a result of his prior representation,” and that the state court’s decision denying relief was
unreasonable in several respects. 391 F.3d at 997.  First, counsel failed to cross examine the
witness about his recent felony DUI conviction (as to which he had been represented by
petitioner’s trial counsel), which was far more recent than the convictions counsel did raise,
and would have undercut the witness’ claims that he had reformed himself.  The Ninth Circuit
further determined that the state court’s willingness to attribute counsel’s omission to
“incompetence” was unreasonable in light of other evidence indicating that trial counsel
believed some of his knowledge about the witness’ DUI conviction was privileged.  391 F.3d
at 998.  Second, trial counsel failed to inform the jury that the witness was on felony
probation and was required to participate in a substance abuse program, which would have
further undercut the witness’ claim that he had reformed.  Here again, the Ninth Circuit found
the state court’s findings unreasonable, explaining that “it is evident that the conflict made
[counsel] reluctant to broach the probation issue at trial,” and that the state court
“unreasonably accepted [counsel’s] explanations at face value.” 391 F.3d at 998.  Finally, trial
counsel failed to elicit information that the witness assisted in arranging petitioner’s
representation, which, had it been raised, could have been used to impeach the witness.  While
the state court discounted the importance of this fact on the ground that nothing suggested that
the witness controlled counsel’s actions, the Ninth Circuit found that “[t]his analysis was
unreasonable because the state court focused only on whether [the witness] actually
influenced [trial counsel], rather than on whether the conflict prevented [trial counsel] from
making an issue of [the witness’] involvement.” 391 F.3d at 999.

170) Jacobs v. Horn, 395 F.3d 92, 105-106 (3rd Cir.), cert. denied sub nom. Jacobs v. Beard,
546 U.S. 962 (2005).  After noting that the state had not appealed the district court’s grant of
relief from petitioner’s death sentence on the ground that trial counsel was ineffective for
failing to investigate and present a range of available mitigating evidence, the majority of the
Third Circuit panel held that counsel was also insufficient for failing to utilize much of the
same evidence in support of a diminished capacity defense at the guilt phase.  While trial
counsel consulted a psychiatrist on the questions of competency and responsibility prior to
trial, the expert was not provided with any background or social history information about
petitioner (counsel had not investigated any), and was not told that petitioner was facing a
capital trial.  Upon receipt of the expert’s oral report that petitioner did not suffer from any
mental defects, counsel investigated no further, and proceeded to present a diminished
capacity defense at trial relying only on petitioner’s testimony that he “lost it” and killed the
decedent.  In finding that counsel’s performance was deficient, the Third Circuit majority
explained that post-conviction investigation and evaluations revealed substantial evidence of
childhood abuse and neglect, mild mental retardation, organic brain damage and schizoid
personality disorder which combined to impair petitioner’s ability to appreciate the
criminality of his conduct and conform his conduct to the requirements of the law.  With
regard to prejudice, the majority found that petitioner’s “case is the specific type in which the
diminished capacity defense as to the murder [of the decedent] is appropriate,” and that, “if
the jury had heard [the post-conviction experts], there is a reasonable probability that the jury
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would have found Jacobs guilty of third degree murder, not first degree murder . . .”   
Turning to the availability of relief under §2254(d), the majority held that the state

supreme court unreasonably applied Strickland by basing its rejection of petitioner’s claim
“solely on the finding that counsel had a reasonable basis for deciding not to investigate
further,” i.e., the report from the uninformed pre-trial expert.  The majority observed that,
“[a]pparantly the Pennsylvania Supreme Court disregarded counsel’s failure to provide Dr.
Davis with the necessary information to conduct a proper evaluation, as well as several other
highly relevant facts known to counsel at the time he decided not to investigate further.  ¶  In
our view, the Pennsylvania Supreme Court’s decision, based on a single factor to the
exclusion of other relevant factors, involved an unreasonable application of Strickland.” 

171) Towns v. Smith, 395 F.3d 251, 259-260 (6th Cir. 2005).  The Sixth Circuit affirmed the
district court’s grant of relief in this 1982 robbery and murder case, finding trial counsel
ineffective for failing to investigate a known, available witness who was willing to give
testimony at trial that would likely have resulted in petitioner’s acquittal.  The witness,
Richard, had admitted taking part in the offense, and had named petitioner’s brother as an
accomplice when questioned by police.  Inexplicably, when police went to serve an arrest
warrant on petitioner’s brother, they permanently shifted their focus to petitioner.  Another
person, who was also robbed by the perpetrators but survived, identified petitioner, but only
by height and weight – characteristics that he shared with his brother.  At trial, the prosecution
moved to remove Richard from its witness list.  Although trial counsel objected and sought
an opportunity to interview Richard before consenting to his removal, counsel did not actually
speak with him when given the chance, and did not call him to testify.  Finding trial counsel’s
performance deficient, the Sixth Circuit determined that counsel’s decision not to call Richard
without first attempting to interview him “was objectively unreasonable because it ‘was a
decision made without undertaking a full investigation’ into whether Richard could assist in
[petitioner’s] defense.” With regard to prejudice, the court noted that “Richard has
consistently maintained to the police and to others that [petitioner] was not involved in the
crimes for which he was convicted, and that he (Richard) had been willing to testify to that
effect at [the] 1983 trial.”  The court further observed that “prejudice is further supported by
the notable weaknesses in the prosecution’s case,” and explained that “[t]he only evidence
linking [petitioner] to the crime was the eyewitness testimony,” which was “admittedly
tentative” and “particularly shaky.”  Because “[n]o state court . . . adjudicated the merits of
[petitioner’s] ineffective assistance claim,” the Sixth Circuit did not apply §2254(d). 

172) Canaan v. McBride, 395 F.3d 376 (7th Cir. 2005).  The Seventh Circuit affirmed the district
court’s grant of sentencing phase relief in this Indiana capital case, finding that trial counsel
had been ineffective in failing to consult with petitioner about testifying at the penalty phase
of his trial.  The court began its merits analysis by rejecting the state post-conviction court’s
finding that trial counsel had discussed the right to testify at both phases with petitioner as
“flatly contradicted” by trial counsel’s post-conviction testimony.  395 F.3d at 383.  After
agreeing instead with the district court’s determination that counsel had not discussed the
possibility of penalty phase testimony with petitioner, the Seventh Circuit looked to the ABA
Guidelines in assessing counsel performance, and concluded that their performance had been
deficient. In reaching this conclusion, the court noted that trial counsel presented no
mitigating evidence at all to counterbalance the two aggravating circumstances that had been
found, and observed that, “[i]n the absence of any other mitigating evidence, counsel should
have informed Canaan of his right to testify on his own behalf.”  395 F.3d at 385.  With regard
to prejudice flowing from counsel’s deficient performance, the Seventh Circuit noted that
“Canaan’s testimony at the penalty phase would have been the only mitigating evidence the
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jury heard.”  395 F.3d at 386.  After noting that Indiana is a weighing state, the court observed
as follows:

With nothing to put on the mitigating side of the scale, the jury was almost
certain to choose a death sentence. The testimony Canaan was prepared to
offer, which he presented at his post-conviction hearing, may have persuaded
the jury to be lenient. Canaan described a deeply troubled history of the kind
the Supreme Court has found relevant at the penalty phase. 

395 F.3d at 386.  “Had the jury been aware of this considerable mitigating evidence,” the
court concluded, “there is a reasonable probability that it would have returned with a different
sentence.”  395 F.3d at 387.

173) Sanders v. Cotton, 398 F.3d 572, 585 (7th Cir. 2005).  After granting relief on petitioner’s
claim that his due process rights were violated when the trial court refused a proposed
instruction which would have accurately informed the jury that the state was required to prove
absence of “sudden heat” beyond a reasonable doubt before it could convict petitioner of
murder or attempted murder the Seventh Circuit further concluded that appellate counsel had
been ineffective for failing to raise this claim on direct appeal.  With regard to deficient
performance, the court found that counsel was ineffective for this claim “because it was an
obvious and stronger argument than the arguments he made . . .”  As to prejudice, the court
rejected the state court’s unexplained declaration that the instruction proposed by trial counsel
was an incorrect statement of the law as “an unreasonable determination of the facts,” (see
§2254(d)(2)), and concluded that, under governing state law, “the appellate court would have
been bound by law to grant [petitioner] a new trial” if counsel had raised the issue on appeal.” 
[See  SUCCESSFUL CASES – OTHER CLAIMS] 

174) Riggs v. Fairman, 399 F.3d 1179, 1183 (9th Cir. 2005), reh’g en banc granted, 430 F.3d
1222 (2005).  The Ninth Circuit affirmed the grant of relief on petitioner’s claim that trial
counsel had been ineffective for failing to investigate his criminal record before advising him
to reject a five year plea offer.  Based on her incomplete knowledge of petitioner’s record,
counsel calculated his maximum sentencing exposure to be nine years;  in reality, however,
petitioner’s record made him eligible for a sentence of 25 years to life under California’s
Three Strikes scheme.  In light of  counsel’s “egregious omissions” and the “significant
discrepancy between” the sentence petitioner actually received and the sentence he would
have accepted if properly advised, the Ninth Circuit had no difficulty concluding that
counsel’s performance had been both deficient and prejudicial.  Unfortunately for petitioner,
however, the court went on to affirm the district court’s chosen remedy for counsel’s
ineffectiveness:  a grant of relief conditioned on the parties returning to the plea negotiation
stage of the case, rather than on restoration of the five year offer petitioner was misled to
reject.

175) Boyde v. Brown, 404 F.3d 1159, 1178-1180 (9th Cir. 2005), amended on reh’g, 421 F.3d
1154 (9th Cir. 2005).  In this pre-AEDPA California capital case, the Ninth Circuit granted
sentencing phase relief on petitioner’s claim that trial counsel was ineffective for failing to
develop and present readily available mitigating evidence of the abuse he suffered as a child. 
Counsel knew from an interview conducted with one of petitioner’s sisters that petitioner’s
mother and stepfather were abusive.  However, counsel did not follow up with this sister, or
with two others who experienced physical and sexual abuse at the hands of their parents, and
offered no evidence concerning the abuse at trial.  Instead, counsel called petitioner’s mother
and stepfather as witnesses, and each testified that petitioner had a “normal, non-violent
childhood.”  In addition to finding counsel’s performance deficient for failing to develop and
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present the available evidence of abuse, the court also found that counsel had been deficient
in comparing petitioner to Charles Manson as part of an effort to make a point about
petitioner’s development during closing argument, and in failing to object to evidence of
several prior bad acts which were inadmissible under California law. 

With regard to prejudice, the court conducted its analysis in light of what the trial
evidence would have been had counsel made proper objections.  See 404 F.3d at 1179 (“Our
prejudice inquiry must focus on whether the result would have been different in light of the
evidence that would have been presented to the jury had Boyde’s counsel not been deficient”). 
The court explained its determination that petitioner was prejudiced by counsel’s deficient
performance as follows:

Because of counsel’s errors, Boyde’s jury was presented with a view of his
past that omitted his history of physical abuse and his family’s history of
sexual abuse. Not only was it deprived of this evidence that could have
engendered sympathy, Boyde’s counsel all but assured through his
summation that the jury would not be sympathetic based on the evidence he
did present. Then, the jury was asked to balance this warped view of Boyde’s
background against an extensive amount of aggravating evidence that it
should never have heard.  ¶   Of course, we cannot be certain what the jury
would have done had it been given all of the relevant mitigating information
and had it not been presented with inadmissible aggravating evidence. But
the fact that the task it actually undertook differed so profoundly from the
one it would have performed had Boyde’s counsel not been deficient is
enough to undermine our confidence in the sentence it ultimately delivered.

176) Henry v. Poole, 409 F.3d 48 (2nd Cir. 2005), cert. denied, 547 U.S. 1040 (2006).  The
Second Circuit granted relief in this New York robbery case, finding that trial counsel was
ineffective for offering and persisting with an alibi defense even after it was clear that the
alibi witness could only speak to petitioner’s whereabouts during a period that was 24 hours
after the crime was allegedly committed.  Specifically, while the offense took place at 12:10
a.m. on Thursday, August 10, defense counsel elicited and sought to rely upon testimony
placing petitioner at home with his girlfriend on “the night of August 10.”  In concluding that
counsel performed deficiently, the Second Circuit stated that counsel’s “failure to recognize
the difference between the beginning and the end of the day plainly falls below any acceptable
level of professional competence.” 409 F.3d at 64-65.  The court further remarked that
counsel “unaccountably persisted with the purported alibi defense” even after acknowledging
that the witness had been referring to the night after the offense.  409 F.3d at 65.  With regard
to prejudice, the court found that counsel’s pursuit of the “phony” alibi evidence undermined
what was otherwise a reasonably strong mistaken identity case, noting that, “in contrast to the
description [the victim] had given the police immediately after the robbery, Henry was the
wrong age, the wrong height, the wrong weight, had the wrong hair style, and had no gold
tooth.”  409 F.3d at 66.  The court went on to conclude that it lacked “confidence that the
result of Henry’s trial was reliable, given the lack of any evidence to connect Henry to the
crime other than his selection from an arguably suggestive lineup, and the subsequent
identification at trial, by a victim whose initial description of the robber differed from Henry
as to, inter alia, age, height, weight, and hair length.” 409 F.3d at 67. 

Having found that petitioner’s Sixth Amendment right to effective counsel was
violated, the Second Circuit went on to conclude that §2254(d) did not preclude a grant of
relief because the state court “did not . . . reasonably apply either prong of Strickland.” 409
F.3d at 71.
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177) Tenny v. Dretke, 416 F.3d 404, 407-411 (5th Cir. 2005). The Fifth Circuit affirmed the grant
of relief in this non-capital Texas murder case, finding trial counsel ineffective for failing to
“adequately investigate and elicit crucial evidence of self-defense.” After finding that the state
had waived its right to challenge the district court’s findings on deficient performance, the
court went on to find that “[t]he prejudice here is plain.”  Counsel’s failure to investigate led
to the omission of testimony from a number of witnesses, “including two monks and a nun,”
who would have established that petitioner “had a ‘reasonable apprehension’” that the
decedent intended to harm him, and that the decedent “was the aggressor” in the domestic
dispute that resulted in her death.  The court acknowledged that counsel harbored “legitimate
concerns” about using the two monks since they were both under indictment for multiple
counts of indecency with a child, but noted that petitioner’s “alternatives were slim,” that the
nun had not been implicated in the monks’ misconduct, and that counsel could have taken
steps mitigate the problems with the monks – e.g., seeking a change of venue, conducting voir
dire to control fo bias, using the rules of evidence to limit the state’s use of character
evidence.  In concluding that petitioner had been prejudiced, the court observed that “[t]he
powerful omitted testimony would have painted a very different picture of the deceased on
the day she was killed,” and that “[t]his evidence would have left the jury with a markedly
different landscape . . .” 

178) Harries v. Bell, 417 F.3d 631, 638-639 (6th Cir. 2005).  The Sixth Circuit affirmed the
district court’s grant of sentencing phase relief in this pre-AEDPA Tennessee capital case,
finding that trial counsel had been ineffective in failing to investigate and present available
mitigating evidence at petitioner’s 1981 trial.  The court began by finding that trial counsel
had been deficient in limiting their investigation to telephone contacts with petitioner’s
mother and brother, requests for information from some of the institutions in which petitioner
had been confined, and interviews of petitioner, a codefendant, and two prosecution
witnesses.  Although counsel had been made aware of the possibility of mental illness, they
did not investigate or consult an expert;  likewise, although they had “indications” that
petitioner had a troubled childhood, counsel did not investigate his background.  In finding
counsel’s performance deficient, the Sixth Circuit rejected counsel’s claims that they did not
investigate because petitioner opposed it, and because they did not believe evidence about his
background would be persuasive to the jury, explaining that “our prior decisions foreclose
such arguments here.”  With regard to prejudice, the court catalogued the array of mitigating
evidence that went undeveloped, including:  “significant physical abuse Harries suffered at
the hands of his mother, stepfather, and grandmother,” including a blow to the head with a
frying pan, and choking so severe that petitioner’s “eyes hemorrhaged”; “Harries’s father and
stepfather beat his mother, and his stepfather raped his sister”; “[b]oth Harries’s father and
stepfather were ultimately murdered themselves”; “[s]ince age eleven, Harries has spent all
but a combined total of 36 months confined in institutions, some of which were violent or
unsanitary”; carbon monoxide poisoning resulting from a suicide attempt at age 20; frontal
lobe damage; and some form of mental illness on which experts had been unable to agree. 
The court went on to reject the state’s arguments that petitioner had not been prejudiced by
the failure to introduce this evidence because doing so would have opened the door to
unfavorable evidence from the prosecution, explaining that Tennessee law likely would have
prohibited the prosecution’s evidence and that, even if the state had been permitted to present
such evidence, the balance would still have tipped in petitioner’s favor.  After noting further
that under Tennessee law petitioner needed only to convince a single juror not to vote for
death, the Sixth Circuit concluded that petitioner had established the prejudice necessary to
prevail on his claim. 
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179) Miller v. Dretke, 420 F.3d 356, 365-366 (5th Cir. 2005).  The Fifth Circuit granted relief in
this Texas “deadly conduct”case  arising out of petitioner having “riddl[ed] the unoccupied
home of her in-laws with rifle fire,” finding that the state court’s unexplained denial of relief
on petitioner’s ineffective assistance of counsel claim was “unreasonable.”  The court began
by finding that trial counsel had performed deficiently in failing to interview any of the
available doctors who had treated petitioner for a variety of neurological and psychological
disorders she had suffered since sustaining a head injury in a car accident years before the
events leading to the “deadly conduct” charge in this case.  The court noted that trial counsel
had offered no strategic reason for this omission, and rejected the state’s speculation that, had
it been offered at trial, such expert testimony would have been inadmissible.  With regard to
prejudice, the court, pursuant to Spriggs v. Collins, 993 F.2d 85, 88 (5th Cir. 1993), required
petitioner to prove a reasonable probability that the eight year sentence imposed by the Texas
jury would have been “significantly less harsh” absent counsel’s deficiency.  Finding that
petitioner had met this standard, the court explained that the available expert testimony would
have allowed the defense to counter the prosecution’s arguments that petitioner’s claims that
she could not remember the incident for which she was being prosecuted were self-serving
lies.  The court further observed that testimony about petitioner’s PTSD “could have offered
an explanation for why the accusations leveled by the [petitioner’s relatives], as well as the
threatening statement made by [a relative], produced such an unusually severe reaction from
Miller.”  In concluding that relief was permitted under §2254(d), the court found the state
court’s conclusions on both prongs of the Strickland inquiry to be “objectively unreasonable.” 
 

180) Mackey v. Russell, 148 Fed.Appx. 355, 369-370 (6th Cir. 2005).  A majority of the Sixth
Circuit panel granted relief in this Ohio murder case, finding that the state appellate court’s
decision was contrary to clearly established federal law in that it failed to assess the effects
of counsel’s instances of deficient performance when determining whether petitioner was
prejudiced.  The majority found that counsel had been deficient in failing (a) to request a
limiting instruction concerning testimony about petitioner’s alleged prior bad acts (b) to object
to lengthy testimony about the number of guns petitioner owned and the capabilities of those
guns, and (c) failing to object to the prosecutor’s repeated references to petitioner’s post-arrest
silence.  After explaining that errors of these types would not ordinarily be constitutionally
prejudicial, and that petitioner’s case was unique because it turned entirely on the credibility
of petitioner’s claim that he shot the decedent – who had drawn his own gun – in self-defense,
the majority concluded as follows:

[W]here a case is as close as Mackey’s was, with so little evidence, the
teaching of Strickland, that counsel’s effectiveness must be evaluated in light
of the “totality of the evidence,” means that we, along with state appellate
courts, must scrutinize more closely than usual the cumulative effects of
errors such as those made here.  This scrutiny today leads us to find that
[counsel’s] errors sufficiently prejudiced Mackey’s case that a new trial is
warranted.

181) Burt v. Uchtman, 422 F.3d 557, 566-570 (7th Cir. 2005). After concluding that petitioner’s
due process rights were violated when the trial court accepted his abrupt, mid-trial entry of
a guilty plea without ordering a competency evaluation [see SUCCESSFUL CASES – OTHER

CLAIMS, infra], the Seventh Circuit found that petitioner’s related claim that trial counsel were
ineffective for failing to request an evaluation presented “even more compelling reasons for
granting his petition than does his due process claim because Burt’s attorneys had access to
additional information suggesting he was incompetent than did the trial court.”  For example,
counsel knew that petitioner’s primary motivation for changing his plea was to hasten his
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removal from the county jail, where he could not smoke, and return to state prison, where
smoking was permitted. Counsel were also aware that petitioner was subject to frequent mood
swings, was prone to belligerence and explosive behavior, “did not fully comprehend legal
advice,” and behaved irrationally “throughout the trial, particularly his decision to change his
plea to guilty[.]”  From this, the Seventh Circuit concluded, “as the Illinois Supreme Court
apparently assumed, that counsel provided deficient performance by not requesting a renewed
fitness hearing for Burt.”  The court went on to note that no one had “provided any
conceivable tactical reason for counsel’s decision not to request a new competency hearing”;
in fact, trial counsel’s affidavit made clear that they he was not aware of petitioner’s
mandatory state law right to a competency hearing under the circumstances. With regard to
prejudice, the Seventh Circuit framed the question as “whether there is a reasonable
probability the defendant would have been found unfit had a hearing been held.”  Concluding
that such a probability existed, the court explained that “Burt was heavily medicated, reported
fearing imaginary snakes in his cell, had difficulty staying awake during trial, and told his
attorneys that he wanted to plead guilty so he could return to state prison to smoke. His
attorneys also observed that he was frequently violent and threatened to hurt others in the
courtroom.”  The court further determined that the state court’s finding that petitioner had not
been prejudiced by counsel’s performance involved an unreasonable application of federal
law in that the state court failed to acknowledge or consider either trial counsel’s statements
that petitioner was irrational throughout the trial and changed his plea primarily to regain the
ability to smoke, or the post-conviction report of an expert indicating that petitioner’s “brain
damage made him particularly susceptible to the adverse effects of the psychotropic drugs he
was taking.”  Concluding that the “Illinois Supreme Court unreasonably applied Strickland
to the facts of Burt’s case,” the court granted the writ.

182) Martin v. Grosshans, 424 F.3d 588, 590-592 (7th Cir. 2005).  The Seventh Circuit granted
relief in this Wisconsin second degree sexual assault case, finding that trial counsel was
ineffective for failing to object to the testimony of two prosecution witnesses, and failing to
request a mistrial in response to improprieties in the prosecution’s closing argument.  One of
the witnesses counsel failed to challenge was a Florida attorney who claimed that petitioner
– a clergyman – had put undue emphasis on protecting clergymen when he and the attorney
– a parishioner at petitioner’s former church in Florida – worked together on formulating a
policy for handling claims of sexual misconduct in the parish.  Rejecting the state court’s
acceptance of this testimony as evidence of petitioner’s “consciousness of guilt,” the Seventh
Circuit noted that petitioner had not even been aware of the allegations against him at the time
of his discussions with the witness, and that “a belief that clergy should be protected from
false allegations of sexual misconduct and afforded due process does no imply a guilty
conscience.”  The Seventh Circuit went on to conclude that the state court’s finding that trial
counsel had not been deficient in failing to object was “unreasonable.”  With regard to the
other witness, a police officer who was allowed to testify that petitioner, on advice of counsel,
did not answer questions about the allegations against him at an interview, the Seventh Circuit
observed that “[t]here seems to be little or no reason why [the officer] was called to testify,”
and held that “[t]he testimony should have been excluded and [trial] counsel performed
deficiently for failing to properly object to it.”  Finally, the Seventh Circuit found counsel
deficient for failing to object when the prosecutor sought to “neutralize” petitioner’s
“character witnesses by referring to Jeffrey Dahmer and Theodore Oswald.”  Noting that
counsel had not wanted to emphasize the prosecutor’s argument by objecting before the jury,
the Seventh Circuit observed that, “[e]ven if this was a reasonable decision – and we doubt
it – it does not change the fact that counsel did not later move for a mistrial outside the
presence of the jury.” 
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With regard to prejudice, the court began by finding that the state appellate court
acted “contrary to” federal law when it required petitioner to “show that, but for defense
counsel’s unprofessional errors, the result of the proceeding would have been different.”  
Noting that the case at trial was a close one, with the outcome likely having turned on the
credibility of petitioner and his accuser, the court went on to conclude that “even if [trial
counsel’s] errors, in isolation, were not sufficiently prejudicial, their cumulative effect
prejudiced Martin’s defense.” 

183) Hodge v. Hurley, 426 F.3d 368 (6th Cir. 2005).  A majority of the Sixth Circuit panel
granted relief in this Ohio child rape case, finding that trial counsel was ineffective for
“s[i]t[ting] idly by” “[d]uring [the prosecutor’s] egregiously improper closing argument,” 426
F.3d at 371, and that the state court’s rejection of petitioner’s claim was an unreasonable
application of Strickland.  After a detailed discussion of the prosecutor’s misconduct, the
majority summarized the improprieties as follows:

[T]he prosecutor accused Hodge of “lying”; stated that the complaining
witness was “absolutely believable”; accused [the defense expert] of
testifying “wrongfully” and “unethically,” and telling “a lie”; stated that
defense counsel was telling “a lie”; severely misrepresented the testimony of
. . . the examining physician; stated (incorrectly) that a finding in favor of
Hodge required a finding that [the complaining witness’] great-grandmother
and great-aunt were “absolute liars”; suggested (without any evidence) that
Hodge was a frequent underage drinker; insinuated (without any evidence)
that Hodge wanted to get part of the prosecutor’s family’s Social Security
checks; suggested that Hodge was the type of person the jury should fear
running into at night; and generally argued that the jury should convict
Hodge on the basis of his bad character.

426 F.3d at 386.  Finding itself “unable to articulate a sound professional reason why defense
counsel did not object to this pattern of repeated misconduct,” the majority concluded that
counsel’s performance had been deficient. 426 F.3d at 386.  Additionally, noting that “[t]he
lack of physical evidence confirming sexual activity meant that this was necessarily a close
case at the trial level,” and that “[t]he result depended primarily on the jury’s determination
of whether Hodge – who took the stand in his own defense – was more or less credible than
his ex-girlfriend, . . . who testified against him,” the majority quickly concluded that petitioner
had been prejudiced. 426 F.3d at 387.  “Taken together,” the majority concluded, “in a trial
where the result depended almost entirely on the jury’s determination as to whether Hodge
or [his ex-girlfriend] was more credible, the failure to object to these comments was highly
prejudicial,” and it was unreasonable for the state court to conclude that petitioner had not
been prejudiced by trial counsel’s omissions.  426 F.3d at 389.

184) Gersten v. Senkowski, 426 F.3d 588 (2nd Cir. 2005), cert. denied sub nom. Artus v.
Gersten, 547 U.S. 1191 (2006).  The Second Circuit affirmed the district court’s grant of
relief in this sexual abuse and endangering the welfare of a child case, holding that trial
counsel had been ineffective in failing to investigate the prosecution’s medical and
psychological evidence before choosing to rely simply on a theory that this evidence was not
inconsistent with petitioner’s innocence.  At petitioner’s bench trial, the state presented five
witnesses, including petitioner’s daughter (the alleged victim), a medical expert who
examined the alleged victim and took colposcopic photographs, and a psychologist with a
background in child sexual abuse.  The alleged victim’s story was that petitioner had sexually
abused her by penetrating her vaginally and rectally for years. There was no physical or
eyewitness evidence to corroborate the alleged victim’s claims. The state sought to bolster the
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allegations with testimony from the medical expert that examination of the alleged victim’s
vagina and rectum showed evidence of blunt penetration, and with testimony from the
psychologist that Child Sexual Abuse Accommodation Syndrome would explain the alleged
victim’s delay in coming forward with her allegations, and her inability to provide a detailed
account of the alleged abuse. Without consulting any experts or even requesting to view the
colposcopic photographs of the alleged victim, trial counsel decided to rely upon cross-
examination to establish that the damage to the alleged victim’s vagina and rectum was not
inconsistent with petitioner’s innocence, and to imply that it may have been a result of sexual
activity with her boyfriend. 

Through evidence presented in state post-conviction proceedings and supplemented
in federal court, including experts in pediatric medicine and forensic psychology, petitioner
demonstrated what would have been available if counsel had investigated. In an affidavit from
a pediatrician specializing in child sexual abuse, petitioner established that the state’s medical
expert had relied upon principles no longer accepted within the scientific community, and had
testified to seeing damage to the alleged victim that simply was not present. See 426 F.3d at
600 (“Thus, in essence, Dr. Brown concluded that the physical evidence did not appear in any
respect to be indicative of penetrating trauma to the alleged victim’s vagina or anus, and thus
none of the medical evidence corroborated the allegations of abuse or the alleged victim’s
testimony”). Similarly, petitioner psychological expert explained that “what was once known
as ‘Child Sexual Abuse Accommodation Syndrome’ is no longer regularly accepted in the
child sexual abuse research community,” and that the state’s expert’s theory about the alleged
victim’s inability to remember details and delayed reporting had no basis in science.

In a lengthy analysis of the evidence and trial counsel’s actions, the Second Circuit
concluded that counsel’s performance had been deficient, and that the state court’s decision
to the contrary was unreasonable.  The court explained that, “in a case where the only direct
evidence that any crime occurred or that, if it did, the petitioner committed it, was the
testimony of the alleged victim, for defense counsel to simply concede the medical evidence
without any investigation into whether it could be challenged was performance that the state
court could not reasonably find to be objectively reasonable.” 426 F.3d at 608.  Rejecting the
state’s contention that counsel made a strategic decision to pursue the course he took, the
court explained that this “argument fails because defense counsel decided that it would be
futile to challenge the medical and psychological evidence without having reasonably
investigated whether that was in fact the case, and lacked sufficient information reasonably
to determine that such an investigation was unnecessary.” 426 F.3d at 609-610.

With regard to prejudice, the Second Circuit emphasized that “the prosecution’s entire
case rested on the credibility of the alleged victim,” and that, had counsel developed and
presented the available evidence to counter the prosecution’s experts, the alleged victim’s
entire story could have been exposed as unbelievable. 426 F.3d at 611.  The court explained
that, “[n]ot only was the evidence against petitioner relatively thin, but most of it could have
been, but was not, effectively challenged by defense experts or an informed cross-
examination.” The court went on to find that the state court’s failure to appreciate this
possibility in rejecting petitioner’s claim “was an unreasonable application of Strickland.” 426
F.3d at 613.

In concluding that petitioner had been prejudiced, the Second Circuit acknowledged
that the state trial judge who adjudicated petitioner guilty and denied his post-conviction
application had submitted an affidavit asserting that his views were not changed by
petitioner’s post-conviction evidence because he had believed the alleged victim had been
telling the truth.  The court began by noting its “doubt as to whether the affidavit is entitled
to any evidentiary weight whatsoever, in light of petitioner’s lack of opportunity to test the
County Judge’s testimony through cross-examination,” and then stated that, even if the court
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were to consider the affidavit, it would be deemed to be “an unreasonable finding of fact in
light of the record . . .” 426 F.3d at 612-613.

Finally, in a discussion of what it termed the “spillover” of counsel’s errors, the
Second Circuit rejected the state’s arguments that only the counts which actually alleged
penetration, or which alleged abuse in the more distant past, should be affected since
petitioner’s medical and psychological evidence did not undermine them.  The court reasoned
that because the key evidence in the case was the alleged victim’s story, and because that
story was substantially undermined by the absence of any corroborating medical evidence,
which would have been expected given the allegations of repeated penetration, all of
petitioner’s convictions were infected. See 426 F.3d at 614-615. 

185) Draughon v. Dretke, 427 F.3d 286 (5th Cir. 2005), cert. denied, 547 U.S. 1019 (2006).  The
Fifth Circuit affirmed the grant of relief in this Texas capital case, agreeing with the district
court that trial counsel had been ineffective in failing to investigate and present evidence
contradicting the state’s theory of how the fatal shooting occurred.  At trial, the state relied
on an eyewitness – who thought petitioner had harmed her children and chased him as he fled
the scene of an attempted robbery – to establish the critical fact that petitioner had been
approximately ten steps from the decedent at the time the fatal shot was fired.  Because
defense counsel had not commissioned an analysis of the physical evidence, petitioner was
the only witness available to testify that he was much further away, and was intending only
to fire warning shots; petitioner, however, did not testify until the penalty phase, where he
“paid dearly” for taking the stand.  

After concluding that petitioner had not failed to develop the factual basis of his claim
in light of the state habeas court’s refusal to grant an evidentiary hearing or allow him access
to the physical evidence, the federal district court granted an evidentiary hearing.  At the
hearing, petitioner presented strong evidence that the fatal bullet had ricocheted, probably off
the ground, before hitting the decedent, and that it had been fired from a much greater
distance than the prosecution had argued. Recognizing that this evidence could have provided
crucial support for the defense theory that petitioner had never intended to shoot anyone, and
rejecting the state’s claim – which lacked support in any of the three affidavits filed by trial
counsel in the post-conviction proceedings – that trial counsel had acted strategically in
failing to investigate, the Fifth Circuit concluded that counsel’s performance had been
deficient, and that petitioner had been prejudiced.  The court also concluded that the state
court’s denial of relief – rendered without the evidence before the district court – on the
ground that there was no reasonable probability of a different result had trial counsel
conducted the necessary investigation was unreasonable.  In applying §2254(d) to a state court
judgment rendered without the evidence essential to the merits of petitioner’s claim, the Fifth
Circuit gave no indication that it had considered whether the better course might have been
to treat the claim as if the “merits” ruled upon by the federal court had not actually been
before the state court for “adjudication.”

186) Summerlin v. Schriro, 427 F.3d 623 (9th Cir. 2005), cert. denied, 547 U.S. 1097 (2006). On
remand from the Supreme Court, the Ninth Circuit granted sentencing phase relief in this pre-
AEDPA Arizona capital case, finding that trial counsel was ineffective for failing to
investigate and present available mitigating evidence.  The court found counsel’s performance
deficient in several respects:  counsel failed to conduct any family, social history investigation
or mental health investigation, and therefore did not learn that petitioner suffered abuse as a
child, was functionally mentally retarded, and had been diagnosed with paranoid
schizophrenia; counsel did not contact either of the mental health experts the prosecution had
announced it planned to call to testify at trial;  counsel failed to meet with petitioner even a
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single time during the month-long interval between the end of the guilt-or-innocence phase
and the start of the penalty proceeding; counsel failed to present available evidence mitigating
one of the two aggravating factors relied upon by the state even though counsel had personal
knowledge of the evidence since he had represented petitioner on the underlying charge;
counsel made no objection to, and actually recommended that the judge consider, a
presentence report loaded with inadmissible hearsay, including “numerous sentencing
recommendations from the victim’s family and friends, police officers, and others[,] . . . a
large number of letters from members of the community expressing their opinions, including
a petition with over 500 signatories[, and] the probation officer’s opinion as to the heinous
nature of the crime and . . . her opinion that the judge should impose the death sentence,” 427
F.3d at 636.  

In finding counsel’s performance deficient, the court was not deterred by the fact that
petitioner had objected during the brief sentencing hearing to the lone witness counsel sought
to call to the stand.  The court reasoned that petitioner’s objection to one witness, and the
absence from the record of any information indicating that counsel conducted a thorough
investigation and advised petitioner of what was available to him and what his options were,
was “insufficient to establish that Summerlin wished to waive a mitigation defense or prevent
the introduction of mental health evidence.”  427 F.3d at 637-638.  After noting the Supreme
Court’s recent statements about uncooperative defendants in Rompilla v. Beard, the court
added the following:

Summerlin’s attorney’s decision not to present mitigation evidence cannot
be excused by his client’s apparently spontaneous objection to certain
testimony at the penalty phase hearing. First, . . . Summerlin’s attorney did
not conduct an adequate investigation. Second, he did not consult with his
client at all prior to the penalty phase hearing, much less provide the advice
necessary for the client to provide informed consent to forego a mitigation
defense. Third, the decision regarding which witnesses were to be called
rested with Summerlin’s attorney, not Summerlin. Fourth, the record does not
support the conclusion that Summerlin’s spontaneous reaction constituted an
unequivocal direction not to conduct any penalty phase defense. Fifth,
because the failure to provide a mitigation defense amounted to a concession
that the death penalty should be imposed in this case, the court was obligated
to make sure that this was a competent, voluntary, intelligent, informed, and
knowing decision. Indeed, because the consequences were so dire – Arizona
law mandated a penalty of death in this situation without the presentation of
mitigating evidence – a showing that Summerlin’s decision was knowing,
intelligent, and voluntary was required.

427 F.3d at 640.
With regard to prejudice, the court looked to the impact of counsel’s omissions both

in failing to test the prosecution’s case for death , and in failing to affirmatively make a case
for life.  The court began by  noting that, “[a]t the time, Arizona law mandated the death
penalty when the defendant had a qualifying prior conviction if there was no mitigating
evidence.” 427 F.3d at 640.  The court further observed that “this was not by any means a
clear-cut death penalty case,” as evidenced by the fact that the “initial, very experienced
prosecutor” had offered to permit petitioner to enter an Alford plea to second-degree murder
and aggravated assault in exchange for a twenty one year sentence.  427 F.3d at 640. 
Additionally, the court noted that the evidence supporting the state’s “especially heinous,
cruel or depraved manner” aggravating factor “was not particularly strong,” and could have
been rebutted:  “The strong psychiatric evidence of Summerlin’s lack of impulse and
emotional control and organic brain dysfunction could have provided significant mitigating
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evidence countering the State’s circumstantial evidence that the crime was committed in an
especially heinous manner.” 427 F.3d at 641-642.  Finally, the court found that petitioner’s
“potential case in mitigation was strong,” explaining as follows:

He had a compelling childhood history of physical and mental abuse:
deserted by his father who was later killed in a police shoot-out; locked
repeatedly in an ammonia-fumed room by his mother; and subjected to
electroshock at his mother’s insistence. He had learning disabilities, to the
point of being considered “functionally mentally retarded.” He was
diagnosed as a paranoid schizophrenic and treated with anti-psychotic
medications. He was also diagnosed as having an explosive personality
disorder with impaired impulse control. One psychiatrist found indications
of organic brain impairment, borderline personality disorder, and paranoid
personality disorder. In his opinion, Summerlin “is deeply emotionally and
mentally disturbed, unaware of the motives underlying much of his behavior,
and unable, because of his problems, to exercise normal restraint and control,
once his highly unstable and volatile emotions are aroused.” All of this was
not only highly relevant as general mitigation, but was also evidence that
could directly counter the other aggravating factor urged by the State, namely
that the crime had been committed in a “heinous, cruel, or depraved manner,”
in the balancing of mitigating and aggravating factors by the trial court.

427 F.3d at 642.  After rejecting the state’s assertion that all of this information was
effectively put before the sentencing judge in the form of a letter from a psychologist who
conducted a pre-trial competency evaluation, the court concluded that, “[w]hen considered
in the aggregate, the available mitigating evidence in this case is far more compelling than the
evidence the Supreme Court held adequate to establish prejudice in Wiggins.” 427 F.3d at
643.

187) Maples v. Stegall, 427 F.3d 1020, 1033 (6th Cir. 2005).  The Sixth Circuit granted relief in
this Michigan drug case, finding that trial counsel had been ineffective for advising petitioner
that his guilty plea would not result in waiver of his right to pursue his speedy trial claim on
direct appeal.  Adhering to its earlier determination that trial counsel’s performance had been
deficient, see Maples v. Stegall, 340 F.3d 433 (6th Cir. 2003), the Sixth Circuit focused in this
opinion on whether petitioner had been prejudiced by counsel’s error.  Examining the merits
of petitioner’s speedy trial claim under Barker v. Wingo, 407 U.S. 514 (1972), and without
regard for §2254(d) (the state courts did not adjudicate petitioner’s claim), the court found
that all four of Barker’s considerations favored petitioner:  first, there was a 25 month delay
between petitioner’s arrest and his trial; second, only a small portion of the pre-trial delay was
attributable to petitioner, while the rest was caused by petitioner’s co-defendant, the state,
and/or the trial court; third petitioner repeatedly and vigorously asserted his right to a speedy
trial during the final 15 months of the pre-trial period; and fourth, the delay prejudiced
petitioner by depriving him of the testimony of two witnesses, including the co-defendant,
who used the pre-trial delay to broker a deal whose terms precluded him from testifying for
petitioner; had he testified, the co-defendant “would have absolved petitioner of any guilt.” 
Having found that petitioner’s speedy trial claim was meritorious, the Sixth Circuit quickly
concluded that he was prejudiced by counsel’s deficient advice that he could plead guilty
while retaining the right to pursue his speedy trial claim on appeal. 

188) Marshall v. Cathel, 428 F.3d 452 (3rd Cir. 2005), cert. denied, 547 U.S. 1035 (2006).  The
Third Circuit affirmed the grant of sentencing phase relief in this New Jersey capital case,
finding that trial counsel was ineffective for failing to prepare or present any mitigating

Successful Cases - IAC  1507 -- CTA



evidence at the sentencing phase of petitioner’s trial, and that the New Jersey Supreme
Court’s rejection of this claim involved an unreasonable application of federal law. With
regard to deficient performance, the Third Circuit explained:

[U]p until the moment the [guilt phase] verdict was announced, [counsel] had
performed no preparation for the penalty phase, failing to interview
witnesses, accumulate documentary evidence, or engage experts of any kind
to aid in the development of mitigation material; [counsel] then proceeded
not to request a continuance in order to investigate and perhaps develop such
evidence but, instead, chose to strike an “agreement” whereby he simply
agreed not to do what he was already unable to do – mount a case for life.
Despite testimony from [counsel] alluding to his strategy of incorporating at
the penalty phase the strong humanizing evidence from the guilt phase, at the
penalty phase [counsel] merely made a brief statement, recalling only a few
bits of evidence from the trial[,] . . . omitting reference to Marshall’s sons,
and making no plea for Marshall’s life.  The rationale for “choosing” this
route range from weak to nonexistent.

428 F.3d at 466.  The court went on to note that counsel’s complete failure to prepare for a
sentencing phase was all the more unreasonable in light of his admission that he “was aware,
if not convinced,” that the case would involve the death penalty from the beginning, yet failed
to prepare during the year between indictment and trial.  428 F.3d at 467.  Additionally, the
court made clear that the fact that this case was tried in 1986 did not absolve counsel of his
obligation to investigate and prepare, both because counsel acknowledged he was obliged to
do so, and because prevailing professional norms at that time required it.  In this regard, the
court noted that between 1982 when New Jersey reinstated the death penalty, and petitioner’s
trial in 1986, “there were 55 capital cases tried in New Jersey state court [and] [i]n each and
every one of those cases, counsel presented at least some type of penalty phase mitigation
evidence, demonstrating some sort of underlying penalty phase preparation. In 51 of those
cases, counsel called at least one witness on behalf of the defendant, and in 47 of those cases
called at least one family member.”  428 F.3d at 468. 

As to prejudice, the court noted that the district court’s opinion “details more than a
dozen witnesses who would have testified,” and that petitioner’s sons in particular would have
been willing to provide “powerful mitigation evidence” about their father’s devotion to them,
notwithstanding the fact that he had been convicted of contracting to have their mother killed.
428 F.3d at 470-471.  After again emphasizing the unreasonableness of counsel’s decision to
rely upon the guilt phase evidence – particularly in light of the fact that he did not review that
evidence, or even ask for a life sentence, during his penalty phase closing – the court
concluded as follows:

The “catch all” provision of [New Jersey’s] death penalty statute . . . is an
invitation, and an opportunity, to offer other reasons why life should be
spared. Those other reasons were in the minds and voices of the witnesses
not interviewed and thus never called, including Marshall's sons. . . . And,
while the judge no doubt instructed as to the “catch-all” factor, if [counsel]
could not even suggest to the jury what those other relevant factors might be,
how are the members of the jury to know why they should spare Marshall’s
life? . . . While the jury did find the “catch-all” mitigating factor to be
present, the finding alone is meaningless; it is the “weight” attributed to the
factor that is significant. And that weight was clearly affected by the bland
emotionless argument and lack of evidence offered by [counsel].

428 F.3d at 473. 
Finally, and with no substantive discussion, the Third Circuit concluded that “[t]he
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state court’s denial of relief . . . was an ‘unreasonable application’ of  . . . clearly established
Supreme Court law and thus Marshall is entitled to relief under the AEDPA.” 428 F.3d at 474.

189) Thomas v. Varner, 428 F.3d 491 (3rd Cir. 2005), cert. denied sub nom. Palakovich v.
Thomas, 549 U.S. 1110 (2007).  The Third Circuit affirmed the grant of relief in this non-
capital murder and robbery case, finding trial counsel ineffective for failing to move to
suppress an in-court identification of petitioner.   As to the merits, the court began by
observing that there is “a tiered structure with respect to Strickland’s strategic presumptions.
At first, the presumption is that counsel’s conduct might have been part of a sound strategy.
The defendant can rebut this ‘weak’ presumption by showing either that the conduct was not,
in fact, part of a strategy or by showing that the strategy employed was unsound.”  428 F.3d
at 499-500.  In a footnote to these observations, the court added that “an inquiry into whether
counsel actually had some strategy is permissible. Otherwise, incompetency of defense
counsel could be rewarded by ingenuity on the part of a State’s attorneys in supplying
hypothetical strategies to explain defense counsel’s uninformed prejudicial oversights.” 428
F.3d at 500 n.7 (internal citation omitted).  The court further explained that, “[i]n cases in
which the record does not explicitly disclose trial counsel’s actual strategy or lack thereof
(either due to lack of diligence on the part of the petitioner or due to the unavailability of
counsel), the presumption may only be rebutted through a showing that no sound strategy
posited by the Commonwealth could have supported the conduct.”  428 F.3d at 500.  And in
another footnote, the court remarked that, “[t]o be clear, in opposing a petitioner’s attempt to
disprove the existence of a possible sound strategy, it is entirely proper for the
Commonwealth to engage in record-based speculation as to what counsel’s strategy might
have been.” 428 F.3d at 500 n.8. 

Applying its “tiered” approach in this case, the Third Circuit found that petitioner
“rebutted the weak presumption that counsel’s actions might have been strategic by offering
testimony from counsel that his ‘actions,’ in failing to move to suppress or object, were not
in fact part of a strategy.”  428 F.3d at 500.  Rather, counsel explained that he had not pressed
his suppression motion during a pre-trial hearing because the identifying witness had recanted
his pre-trial identification, and that he did not renew the motion to suppress when the same
witness identified petitioner at trial because he erroneously believed that he was not permitted
to do so.  From this, the Third Circuit found that petitioner “has shown that counsel was not
acting pursuant to an informed strategy,” and that “the weak presumption that counsel’s
actions might be part of a strategy was properly rebutted.” 428 F.3d at 500.

Having determined that counsel had not acted pursuant to a strategy, the Third Circuit
turned next to the Strickland questions of deficient performance and prejudice, both of which
were without regard to §2254 because the state courts “never reached th[ese] issue[s], having
denied the claim on strategy grounds.”  428 F.3d at 501.  As to deficient performance, the
court quickly concluded that “failure to move to suppress or otherwise object to an in-court
identification by the prosecution’s central witness, when there are compelling grounds to do
so, is not objectively reasonable representation, absent some informed strategy.” 428 F.3d at
501.  With regard to prejudice, the court found both that a motion to suppress the in-court
identification, had it been made, would likely have been granted, and that if the identification
had been suppressed, there was a reasonable probability that result of the trial would have
been different.  The court explained:

Once [the] identification is excluded, the only remaining evidence
inculpating Thomas is the testimony of [of one other witness]. That
testimony was very questionable; indeed, the prosecution had to impeach [the
witness] with his own prior statements at the outset of his testimony. He also
stated his apprehension towards police officers and stated that he was
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threatened before identifying Thomas. Importantly, Thomas’s co-defendant
was acquitted by the jury notwithstanding [the second witness’s] implication
of him in the criminal activity. 

428 F.3d at 504.

190) Daniels v. Woodford, 428 F.3d 1181 (9th Cir. 2005), cert. dened sub nom. Ayers v. Daniels,
550 U.S. 968 (2007).  The Ninth Circuit granted relief from petitioner’s convictions and death
sentence in this pre-AEDPA California capital case, finding that petitioner was constructively
denied counsel, that his trial counsel were ineffective at both phases, that the trial court denied
him due process by refusing to change venue, and that the trial court erred in failing to instruct
the jury not to “double count” the multiple-murder aggravating factor during sentencing
deliberations [For summaries of the non-counsel related issues, see SUCCESSFUL CASES –
OTHER CLAIMS, infra].  

Petitioner, “a sixty-six-year-old paraplegic” who had been diagnosed with
schizophrenia as early as 1965, was convicted and sentenced to death for the shooting deaths
of two police officers who had come to take him into custody after his appeal of an earlier
robbery conviction had been rejected; his paralysis was a result of having been shot nine times
by police following the robbery underlying that conviction.  Petitioner deeply distrusted the
public defender’s office; in connection with the robbery charge, he had been represented by
a public defender who negotiated a plea while – unbeknownst to petitioner – simultaneously
negotiating for a position in the same district attorney’s office.  When that attorney left the
public defender’s office to become a prosecutor, the new public defender assigned to
petitioner’s case failed to apprise the court that the plea agreement called for petitioner to be
permitted to remain free for six months to pursue treatment for the injuries resulting from the
shooting.  Petitioner also distrusted police and feared incarceration; while free on bond after
the robbery, he was mistakenly arrested then allegedly beaten, dragged to a cell without a
wheelchair and denied necessary medical care, including a catheter.  It was against this
backdrop that petitioner shot the officers who came to arrest him, and subsequently refused
to trust the public defenders appointed to represent him.  Recognizing that a meaningful
working relationship could not be established with petitioner, and that petitioner’s pending
lawsuit against the public defender’s office created a conflict of interest, a succession of four
public defenders assigned to represent each joined in his request for the appointment of
private counsel.  After nine months – and with only three months remaining before trial – the
public defender’s office withdrew, and the trial court – which had earlier facilitated the
removal of Mr. Roth, the one private attorney petitioner did trust – replaced them with an
attorney who had just left the prosecutor’s office for solo private practice, and another solo
practitioner with two and a half years’ experience;  neither attorney had ever handled a capital
case.  Believing that these lawyers were part of a conspiracy to convict him and sentence him
to death, petitioner distrusted and refused to communicate with them. 

With regard to petitioner’s claim that he was constructively denied counsel, the Ninth
Circuit observed as follows:

[T]here was a complete breakdown in the communication between Daniels
and his trial counsel. Daniels was not simply being obstreperous when he
refused to communicate with counsel. His distrust was understandable given
that: (1) the court refused to acknowledge the public defender’s conflict until
close to the trial; (2) the court refused to appoint Roth as his counsel even
though Daniels continued to request him and obviously trusted him; (3) after
all the substitutions for which Daniels was not responsible, and with three
months remaining before trial, the court appointed an inexperienced former
prosecutor as lead counsel; and (4) once appointed, trial counsel did not
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conduct reasonable preparation – they did not seek Roth’s help, nor did they
obtain Daniels’s medical records or any information about how he became
paraplegic and the extremely poor medical treatment he received after he was
erroneously arrested in 1981. 

428 F.3d at 1198-1199.  The court further noted that the lack of a relationship between
petitioner and his counsel impacted the guilt-or-innocence phase by preventing counsel from
developing viable defenses (instead, they presented the “ludicrous,” 428 F.3d at 1210, defense
that petitioner had not been the shooter), and similarly impacted the penalty phase by
hampering counsel’s ability to develop mitigating evidence.  “This ‘serious conflict’ between
Daniels and his trial counsel,” the Ninth Circuit found, “gives rise to a presumption of
prejudice.” 428 F.3d at 1199.  The court went on to note that although the trial court was
obligated to inquire once it was informed of the existence of a conflict, the trial judge in this
case “did not conduct any inquiry . . .” 428 F.3d at 1200.  After further determining that
petitioner had been timely in notifying the trial court of his problems with appointed counsel,
the Ninth Circuit concluded that “[t]he impact of this conflict infected counsel’s
representation of Daniels at both the guilt and penalty phases of Daniels's trial. Ultimately,
this meant that Daniels was constructively denied his right to counsel in violation of the Sixth
Amendment.” 428 F.3d at 1201.

Next, the court held that petitioner had also been denied effective assistance of
counsel at both phases of his trial under Strickland v. Washington.  Acknowledging that the
lack of communications between petitioner and his attorneys made their task difficult, the
court explained that counsel “did little to overcome” this hurdle, e.g., counsel did not apprise
the trial court of the extent of the problems within the defense camp, did not explain to
petitioner why his testimony at the guilt phase was critical to a viable defense, and made no
effort to get assistance from Roth, who was available and trusted by petitioner.  After a
detailed discussion of the information counsel could have developed with an adequate
investigation, the Ninth Circuit summarized counsel’s deficiencies as follows:

[C]ounsel (1) primarily relied on one inexperienced psychologist, who had
conducted only a cursory screening of Daniels, as the principal witness in
mitigation; (2) failed to follow up when this preliminary screening suggested
that Daniels suffered from a mental disorder; (3) failed to follow up on
evidence of paranoia; (4) failed to review Daniels’s family and social history
which described a family history of mental illness; (5) failed to investigate
whether the medication prescribed for Daniels impacted his state of mind at
the time of the shootings; and (6) failed to investigate Daniels’s use of illegal
substances, in particular, the combined impact of these with the prescription
medications on his state of mind. ¶ More importantly, counsel’s failures were
not the result of strategic decision-making, but of a communication
breakdown with their client, the court’s refusal to grant a continuance, a
shortage of time, and repeated problems with securing state funding. 

428 F.3d at 1205-1206.
With regard to prejudice, the Ninth Circuit found that, although “[i]t is clear in this

case that Daniels shot the two officers and is guilty of some type of unlawful killing,”
counsel’s deficient performance deprived him of two possible defenses to first degree murder
– and therefore death eligibility – under state law:  diminished capacity and imperfect self-
defense.  See 428 F.3d at 1206-1207.  Likewise, counsel’s deficiencies in preparing for and
presenting mitigating evidence “meant that the jury did not have before it all the possible
evidence mitigation when it deliberated” – including petitioner’s history of mental illness and
possible organic brain damage, and his apparent paranoia relating to law enforcement and the
prospect of incarceration.  The court expressly criticized counsel for making “no reasonable
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attempt to work around Daniels’s refusal to speak with him,” and noted that, “[i]n addition
to a deficient penalty phase representation, Daniels was likely prejudiced by [counsel]’s guilt
phase defense that claimed Daniels was not the shooter. As a result, Daniels faced a jury that
could only be profoundly annoyed by this ludicrous defense in the face of overwhelming
evidence of culpability.” 428 F.3d at 1210.

191) Frazer v. South Carolina, 430 F.3d 696 (4th Cir. 2005).  A majority of the Fourth Circuit
panel affirmed the district court’s grant of relief on petitioner’s claim that counsel had been
ineffective in failing to consult with him regarding his right to a direct appeal in this South
Carolina drug case. After determining that Roe v. Flores-Ortega, 528 U.S. 470 (2000), did not
announce a new rule, and petitioner was therefore entitled to the benefit of its holding, the
majority found that the state PCR court’s rejection of petitioner’s claim involved an
unreasonable application of Strickland and Jones v. Barnes, 463 U.S. 745 (1983). 
Emphasizing that there is a distinction between counsel’s duty to inform a client of the right
to appeal, and the duty to consult with a client about an appeal where non-frivolous issues
exist or the client has manifested an interest in an appeal, the majority explained as follows:

The PCR court denied . . . relief without considering whether [counsel] had
a duty to consult with Frazer regarding an appeal that was distinct from the
generic obligation to apprise Frazer of that right. The PCR court’s failure to
assess the extent of Howle’s duty to consult under the circumstances, despite
having identified Strickland as the relevant paradigm in which to assess
Frazer’s claim, demonstrates an unreasonable application of that paradigm.

430 F.3d at 707.  The majority went on to note that the state court reliance upon Carey v.
Leverette, 605 F.2d 745 (4th Cir. 1979) (no constitutional requirement that trial counsel
inform defendant of right to appeal following guilty plea), was unreasonable since that
decision “conflicts with the subsequent decisions in Strickland and Jones, which a) require
counsel to assist the defendant with all important decisions, and b) identify the decision
whether to pursue a direct appeal as an important decision that ultimately lies with the
defendant.” 430 U.S. at 708. The majority added that, “[a]lthough the PCR court did not have
the benefit of Flores-Ortega and its synthesis of the holdings in Strickland and Barnes, the
two later decisions were available to the PCR court and the rules contained therein were
clearly established at the time the PCR court reached its decision.” 430 F.3d at 709.

Finally, having already noted the undisputed fact that trial counsel had never
discussed the possibility of an appeal with petitioner, the majority looked to whether
petitioner could show prejudice in the form of identifying non-frivolous issues that could have
been raised, or by proving that he had expressed an interest in appealing, and concluded that
petitioner had shown both.  As to the former, the majority found that petitioner could have
raised at least two non-frivolous claims on direct appeal:  that the trial court imposed a fine
greater than that permitted by the relevant state law (the fact that the state conceded this point
and the fine was remedied in state PCR proceedings did not affect the Strickland analysis);
and that the trial judge’s surprising imposition of consecutive, rather than concurrent,
sentences may have been a result of partiality or prejudice against petitioner.  As to the latter
means of showing prejudice, the majority found that “Frazer’s interest in an appeal [which
began immediately after the sentences were imposed] was unwavering and ongoing, [and] we
find it adequately reflects both his interest in an appeal and an intent to pursue them at all
costs.” 430 F.3d at 712. 

192) Franklin v. Anderson, 434 F.3d 412 (6th Cir. 2006), cert. denied sub nom. Houk v.
Frankin, 549 U.S. 1156 (2007).  A majority of the Sixth Circuit panel affirmed the district
court’s grant of relief in this pre-AEDPA Ohio capital case, finding that appellate counsel had
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been ineffective in failing to challenge the seating of a juror who, by virtue of her belief that
a defendant should come forward with affirmative proof of his innocence, was incapable of
being impartial.  After examining the substance of the claim counsel could have raised on
direct appeal, including a detailed review of the juror’s voir dire responses, the majority
concluded as follows:

Although we normally defer to the assessment of the trial judge, who hears
the prospective juror’s tone of voice and sees her demeanor, in this case, the
cold record alone is so extensive and so persuasive that it outweighs our
presumptive deference. Juror Arnold five times gave the definite impression
that she could not faithfully apply the law concerning the burden of proof
because she failed to understand it. Even after she was corrected three times
by the judge, she still insisted with her last statement that the defendant had
to be proven innocent.  While we appreciate the judge’s attempts to
rehabilitate this juror, he had a duty to dismiss a prospective juror who could
not follow the law. As such, the trial court’s failure to dismiss her constituted
manifest error and does not merit the presumption of correctness normally
due trial court factual findings.

434 F.3d at 427-428 (internal citations omitted).  After further concluding that “[t]here is no
situation under which the impaneling of a biased juror can be excused,” the majority held that
appellate counsel’s performance in failing to raise the juror claim on direct appeal was both
deficient and prejudicial. 434 F.3d at 428.

193) Nelson v. State of Washington, 2006 WL 529958 at *2-3 (9th Cir. Mar. 6, 2006)
(unpublished).  The Ninth Circuit reversed the denial of relief in this Washington child
sexual assault case and remanded with instructions to grant the writ on petitioner’s claim that
trial counsel had been ineffective for failing to investigate whether any crime had occurred
at all, and whether, if a crime did occur, someone other than petitioner was responsible.  The
court found counsel’s performance deficient based on the following facts:  “he only met with
Nelson for a total of about twenty-five minutes, did not review photographs taken by the
examining physician prior to trial, did not call any witnesses at trial, did not respond to
multiple inquiries by Nelson and his mother as to the status of the defense, and did not
investigate the accuser or her boyfriend.”  With regard to prejudice, the court explained that,
had counsel conducted a reasonable investigation, he would have uncovered, among other
evidence, the following:

[T]he primary accuser (Nelson’s daughter and the child’s mother) had been
hospitalized for mental health treatment, was described as a “sociopath” and
intellectually deficient, was involved with drugs, had lived with a succession
of boyfriends (at least one of whom had been identified by the child as
having sexually assaulted her), and had a motive to fabricate allegations
against Nelson to regain custody over the child for the purpose of obtaining
welfare benefits.

After acknowledging that the additional evidence “would not necessarily have provided
Nelson with an iron-clad defense,” the court made clear that “that is not the standard for
prejudice under Strickland.” “Had the jury heard all of the testimony, properly cross-
examined by both parties,” the court concluded, “it appears to us that there would have been
a reasonable probability that the jury would have been left with reasonable doubt and thus
would have returned a different verdict.”

194) Smith v. Lafler, 2006 WL 678959 at *4-5 (6th Cir. Mar. 15, 2006) (unpublished).  The
Sixth Circuit affirmed the district court’s grant of relief in this Michigan criminal sexual
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conduct case, finding that the state appellate court unreasonably applied Strickland v.
Washington in rejecting petitioner’s contention that trial counsel had been ineffective for
failing to discover and utilize an exculpatory psychiatric report.  Petitioner was convicted of
having sexually molested his daughter, who claimed to have contracted human papilloma
virus (HPV), and claimed never to have had sex with anyone but petitioner.  While trial
counsel did challenge the alleged victim’s credibility, and did call an expert who testified that
petitioner did not have HPV, the Sixth Circuit held that counsel was nevertheless ineffective
for failing to discover a psychiatric report, dated a few months after the last alleged sexual
encounter, indicating that the daughter admitted to being sexually active with a boyfriend, and
having recently taken a pregnancy test.  The Sixth Circuit rejected the state court’s
determination that counsel’s failure to utilize the report was strategic, noting that counsel had
not even discovered the report, and had been deficient in failing to “pursue this evidentiary
lead.” The Sixth Circuit also found that the state court had been unreasonable in failing to
“consider the totality of the omitted evidence in the context of the prosecution’s case,” having
reasoned instead simply that petitioner could not have been prejudiced because counsel put
up “some evidence” in support of petitioner’s defense.  The court went on to find that
petitioner had been prejudiced by counsel’s omission, reasoning that “[a]n admission from
[the daughter] that she had engaged in ‘sexual activity’ with a boyfriend would have been
damaging to her credibility and would have suggested directly, in the victim’s own words, an
alternate source for the HPV. Given the prosecution’s relatively weak case, it was
unreasonable for the Michigan Court of Appeals to have concluded that the petitioner was not
prejudiced by his counsel’s performance simply because counsel presented some evidence to
support his defense strategy.”

195) Rolan v. Vaughn, 445 F.3d 671, 682-683 (3rd Cir. 2006).  The Third Circuit affirmed the
district court’s grant of relief in this formerly capital Pennsylvania murder case (death
sentence vacated in state post-conviction proceedings;  petitioner resentenced to life), finding
trial counsel ineffective for failing to investigate and present available evidence supporting
petitioner’s claim of self defense.  The court found that “[a]lthough the decision to forgo a
self-defense claim is of the type that may be entitled to a presumption of validity, [trial
counsel’s] decision not to present the defense cannot be accord[ed] the normal deference to
strategic choices because it was uninformed [as a result of counsel’s total failure to
investigate]. Thus, we conclude that [counsel’s] representation of Rolan fell below the
objective standard of reasonableness.” With regard to prejudice, the Third Circuit held that
an available witness’ “testimony would have bolstered Rolan’s affirmative defense and
undermined the prosecution’s claims of a pre-meditated murder during a robbery,” and that
given the weakness of the prosecution’s case for guilt and the questions that would have been
raised by the witness’ testimony, the court’s confidence in the outcome of petitioner’s trial
was undermined.

196) Virgil v. Dretke, 446 F.3d 598 (5th Cir. 2006).  The Fifth Circuit granted relief in this Texas
“causing bodily injury to an elderly person” case, finding trial counsel ineffective for failing
to challenge for cause or peremptorily strike two jurors who stated unequivocally during voir
dire that they could not be impartial.  The court focused on one juror’s statement that “his
relationship with law-enforcement officers would preclude him from serving as an impartial
juror,” and another juror’s admission that “his mother’s mugging was ‘weighing’ on him . .
. [such that] he could not be ‘fair and impartial.’” 446 F.3d at 609-610.  These “unchallenged
statements,” the court concluded, “obligated Virgil’s counsel to use a peremptory or for-cause
challenge on these jurors. Not doing so was deficient performance under Strickland.”  446
F.3d at 610.  In so finding, the court rejected the state’s effort to support counsel’s
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performance, and his post-conviction affidavit about that performance, with “after-the-fact
justifications,” stating as follows: “When trial counsel presents an affidavit attempting to
justify his performance at trial for facially unexplainable conduct, the justifications not
evident on the record and presented for the first time in response to a petition for writ of
habeas corpus by the state have little value.”  446 F.3d at 611.

With regard to prejudice, the court observed that the circumstances of this case do not
fit within the “narrow category of cases” in which the Supreme Court has endorsed a
presumption of prejudice.  446 F.3d at 612.  Nevertheless, the court went on to reason that
Strickland’s prejudice analysis presumes the participation at trial of a fair, unbiased decision-
maker.  Because “[t]hat did not occur here,” and “[g]iven the fundamental nature of the
impartial jury and the consistent line of Supreme Court precedent enforcing it,” the court was
compelled to “conclude that ‘the result of [Virgil’s trial] is unreliable because of a breakdown
in the adversarial process that our system counts on to produce just results.’” 446 F.3d at 613
(citations omitted). “By law,” the court concluded, “Virgil was prejudiced by the presence of
partial jurors in violation of his Sixth and Fourteenth Amendment rights, and we consider the
state court’s decision to the contrary to be an unreasonable application of clearly established
Federal law as determined by the Supreme Court. Expressed in Strickland terms, the deficient
performance of counsel denied Virgil an impartial jury, leaving him with one that could not
constitutionally convict, perforce establishing Strickland prejudice with its focus upon
reliability.” 446 F.3d at 614.  See also Biagas v. Valentine, 2008 WL 341583 (5th Cir. Feb.
6, 2008) (per curiam) (unpublished) (relying on Virgil to affirm grant of relief where
petitioner was convicted of defrauding Harris County, Texas, trial counsel mistakenly failed
to seek removal of Harris County Sheriff’s Deputy from venire, and deputy was seated as
juror after admitting during voir dire that he would be a “partial”).

197) Sanders v.. Ryder, 2006 WL 1627291 (9th Cir. June 7, 2006) (unpublished).  A majority
of the Ninth Circuit panel reversed the district court’s denial of relief in this Washington child
molestation case, finding that trial counsel was ineffective for failing to investigate or present
persuasive evidence supporting the suppression of the alleged child victim’s hearsay
statements, and undermining the prosecution’s explanation for why DNA was not found
where it would have been expected to have been found.  The majority found “no rational
reason” for counsel’s omissions, and held that, in light of the fact that the prosecution’s entire
case rested on the hearsay statements and the questionable DNA, petitioner had been
prejudiced.  In concluding that the writ should issue, the majority declined to apply §2254(d)
because, although petitioner did present his claims to the state court, that court did not reach
their merits.

198) Dickerson v. Bagley, 453 F.3d 690 (6th Cir. 2006).  A majority of the Sixth Circuit panel
granted sentencing phase relief in this Ohio capital case, finding that trial counsel was
ineffective for failing to investigate or present available mitigating evidence.  Before
examining the merits, the majority discussed the Supreme Court’s recent decisions in this
area, noting, inter alia, that “the Supreme Court, in the last three years, in two different death
penalty ineffective assistance of counsel cases, has made it clear and come down hard on the
point that a thorough and complete mitigation investigation is absolutely necessary in capital
cases,” and that “[c]ounsel cannot responsibly advise a client about the merits of different
courses of action, the client cannot make informed decisions, and counsel cannot be sure of
the client’s competency to make such decisions unless counsel has first conducted a thorough
investigation with respect to both phases of the case.” 453 F.3d at 694. 

Turning to the merits, the majority noted the existence of “eleven factual
propositions” that were available to trial counsel as mitigating evidence, and explained that
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the state court and the federal district court absolved trial counsel’s failure to investigate any
of these propositions “because of so-called ‘strategic decisions’ of counsel not to conduct
such a comprehensive investigation.”  453 F.3d at 696.  After further noting that “[n]either
court further explains what the ‘strategic’ reasons of counsel were,” the majority found as
follows:

It seems obvious that the decisions of the district court and the state court
unreasonably apply Strickland, Wiggins, and Rompilla . . .  These cases say
that strategic choices made after less than complete investigation will not
pass muster as an excuse when a full investigation would have revealed a
large body of mitigating evidence. It is not reasonable to refuse to investigate
when the investigator does not know the relevant facts the investigation will
uncover. . . . Had the investigation been conducted, reasonable lawyers surely
would not have limited the mitigation proof in this case to simply an effort
to show only that Dickerson was ‘provoked’ by jealousy and could not
control his impulses, and therefore suffered from ‘diminished capacity’ at the
time of the crime. They would have put on proof that his low IQ brought him
close to the line of retardation and that his family background and
educational and social history showed extreme deprivation that affected his
moral culpability. The only significant mitigation proof was the testimony of
two mental health experts who had interviewed Dickerson for an hour and a
half to determine if he was sane. They simply testified that he was fully sane
but in emotional turmoil.

453 F.3d at 697.  The majority also acknowledged that counsel may have been motivated to
forego investigation on the basis of an ex parte conversation with one of the judges who
comprised the panel that later sentenced petitioner, from which counsel erroneously drew the
conclusion that the panel would not impose the death penalty.  Adhering to its view that
counsel could not have made a valid strategic decision without investigating, the majority
concluded that “the state court unreasonably applied clearly established Supreme Court
precedent when it simply assumed that counsel’s oversights were motivated by strategy . . .” 
453 F.3d at 697.

With regard to prejudice, the majority began by determining that the question would
be reviewed de novo “because the state court did not reach this issue.”  Emphasizing the
rationale of reduced moral culpability underlying the recent prohibition on executed mentally
retarded offenders, the majority found that “[i]t would surely have made a significant
difference for Dickerson if counsel had done the investigative work necessary to discover and
then prove that he functioned at an intellectual level little above the retarded level.” 453 F.3d
at 698.  The majority then added:  “If the sentencer had also learned that Dickerson was raised
in a home where his biological father denied his relationship, where he was called ‘the
moron,’ and was surrounded by ‘pimps, prostitutes and drug dealers,’ it is much more likely
that the sentencer would have seriously contemplated a sentence of life imprisonment based
on reduced culpability. An argument based on reduced culpability similar to that given by the
Supreme Court in Adkins [sic] might well have been persuasive in Dickerson’s case too.” 453
F.3d at 699.  Finally, after noting that “any one of the three judges alone could have prevented
imposition of the death penalty,” the majority concluded that petitioner had shown prejudice
entitling him to relief.  453 F.3d at 699.

199) Poindexter v. Mitchell, 454 F.3d 564, 580-581 (6th Cir. 2006).  After reversing the district
court’s grant of relief on another ground in this pre-AEDPA Ohio capital case, the Sixth
Circuit affirmed the grant of sentencing phase relief on the ground that trial counsel had been
ineffective in failing to investigate and present available mitigating evidence.  While trial
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counsel presented testimony from four family members and close friends, plus petitioner
himself, designed to show that petitioner was a peaceful person, the court found that this
“strategy” “was unreasonable since [it] was the product of an incomplete investigation.” 
After noting the range of sources counsel failed to pursue, the court determined that petitioner
had been prejudiced by counsel’s omissions “because the jury was not presented with a full
picture of Poindexter’s troubled childhood.” Summarizing the post-conviction testimony of
a forensic psychologist, the court noted that petitioner came from a dysfunctional family, had
a full scale IQ of 76, and suffered from a paranoid personality disorder, and that these factors
could have contributed to “a pathological jealous reaction accompanied by rage” at the time
of petitioner’s offense.  From there, the court concluded that, “had counsel investigated and
presented a fuller and more accurate description of Poindexter’s troubled childhood, and
paranoid personality disorder, there is a reasonable probability that the jury would not have
recommended the death sentence.”

200) Hovey v. Ayers, 458 F.3d 892 (9th Cir. 2006).  The Ninth Circuit granted sentencing phase
relief in this pre-AEDPA California capital case, finding that trial counsel were ineffective
for failing to supply a key expert witness with documentation supporting the expert’s
schizophrenia diagnosis and other information about petitioner’s conduct around the time of
the offense.  The court began its discussion by observing that “[r]egardless of whether a
defense expert requests specific information relevant to a defendant’s background, it is
defense counsel’s ‘duty to seek out such evidence and bring it to the attention of the experts.’”
458 F.3d at 925 (quoting Wallace v. Stewart, 184 F.3d 1112, 1118 (9th Cir. 1999)). Here,
counsel failed to provide their expert – whose testimony “was the heart of Hovey’s mitigation
case” – with records from a hospitalization approximately one year before the offenses in this
case, during which the attending physician “made a tentative diagnosis of catatonic
schizophrenia.” 458 F.3d at  926.  The Ninth Circuit explained that these records would have
bolstered the expert’s diagnosis and helped him to fend off the prosecution’s suggestion that
petitioner had never been known to suffer from mental illness.  Counsel also failed to alert the
expert to various facts about petitioner’s conduct, such that the expert “was entirely
discredited by his lack of critical information, information that lay in the hands of Hovey’s
counsel.” 458 F.3d at 929. The court found that petitioner was prejudiced by counsel’s
omissions because the expert’s testimony was central to the defense’s sentencing phase case,
and because the prosecution capitalized on what the expert did not know both during cross-
examination and closing argument.  

201) Williams v. Anderson, 460 F.3d 789 (6th Cir. 2006).  The Sixth Circuit affirmed the grant
of sentencing phase relief in this Ohio capital case, finding that trial counsel was ineffective
for failing to investigate and present available mitigating evidence at petitioner’s 1984 trial. 
Before reaching the merits, the court acknowledged that petitioner’s ineffective assistance
claim had been presented to the state courts twice – once on direct appeal without benefit of
any evidence outside the trial record, and a second time in post-conviction relief proceedings
with the benefit of additional evidence showing prejudice – and that the second attempt at
state court review resulted in a finding by an appellate court that the claim was barred by res
judicata.  The court dealt with this unusual scenario by electing to examine the direct appeal
opinion’s decision denying the ineffective assistance of counsel claim on the merits, but also
to consider the evidence presented in support of the post-conviction version of the claim even
though that version was rejected on appeal as procedurally barred.  As to the merits, the court
began by determining that “[d]efense counsel’s complete failure to investigate before deciding
not to present mitigating evidence is deficient performance as a matter of law under
Strickland, and thus, the Ohio Supreme Court’s determination that counsel did not err is
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contrary to federal law as articulated in Strickland.” 460 F.3d at 802.  The court explained that
counsel “failed to conduct any investigation into mitigating evidence,” and noted that counsel
had not even discussed the possibility of a psychological evaluation with petitioner until
prompted to do so by an on-record exchange with the prosecutor two days before the penalty
phase began.  460 F.3d at 802-803.  The court further found that, under Wiggins v. Smith, 539
U.S. 510 (2003), “counsel’s decision to focus on residual doubt alone could not constitute a
reasonable trial strategy because defense counsel never conducted an investigation into
mitigation before deciding to pursue residual doubt.” 460 F.3d at 804.  After noting that the
state supreme court did not reach the question of prejudice, such that the issue was subject to
de novo review in federal habeas proceedings, the court concluded that petitioner had been
prejudiced by counsel’s deficient performance.  The court summarized affidavits from six lay
witnesses and a psychologist showing the following:  petitioner’s mother was an alcoholic
who abused an neglected him; petitioner’s father left when he was young; petitioner’s
“primary male role model[] was a career criminal”; petitioner was raised in an environment
that promoted violence;  petitioner was “dependent on cocaine” at the time of the offense,
which induced paranoia; petitioner suffered from “Dyssocial Reaction, [and] Mixed
Personaility Disorder with Anti-social and Narcissitic Features”; “Petitioner was at one time
committed to the Afro-Set, a black Nationalist organization”; and “Petitioner treated his
wife’s autistic son like his own.” 460 F.3d at 805. After further observing that the testimony
of these witnesses “would have humanized Petitioner,” the court found a “reasonable
probability that one juror would have voted against death . . .” 460 F.3d at 805. 

Judge Siler concurred, but wrote separately to explain, inter alia, that it was
inappropriate and unnecessary for the court to reach the question of direct appeal counsel’s
ineffectiveness since that issue was not part of the COA, and the state had not raised a claim
that petitioner’s ineffective assistance of trial counsel claim was procedurally barred.

202) Dando v. Yukins, 461 F.3d 791 (6th Cir. 2006).  A majority of the Sixth Circuit panel
granted relief in this Michigan case involving multiple counts stemming from a robbery spree,
finding that trial counsel had been ineffective in advising petitioner to plead no contest
without first consulting a mental health expert to determine the availability of evidence that
petitioner suffered from Battered Woman Syndrome, which could in turn have been used to
support a duress defense. Petitioner had suggested the need for an evaluation to trial counsel,
but counsel rejected the suggestion on the ground that funding would not be available.  The
Sixth Circuit majority disagreed, explaining that because it “would not be realistic to expect
a defendant with mental health issues or her attorney to assess these issues on their own,” Ake
v. Oklahoma, 470 U.S. 68 (1985), “would require that the state appoint a mental health expert
to advise a defendant regarding her plea whenever there is a showing that mental health is a
relevant concern as to her guilt.” 461 F.3d at 799 n.2.  Because counsel dismissed petitioner’s
suggested defense on the mistaken belief that resources were unavailable, the majority
concluded that his performance had been deficient. The majority went on to find that
petitioner had been prejudiced because “evidence of Battered Woman’s Syndrome could
potentially have been relevant to all of the elements of a duress defense under Michigan law.” 
461 F.3d at 801.  Finally, because the “state courts failed to apply [Hill v. Lockhart, 474 U.S.
52 (1985),]” the majority held that petitioner was entitled to relief.

203) Reynoso v. Giurbino, 462 F.3d 1099 (9th Cir. 2006).  A majority of the Ninth Circuit panel
affirmed the grant of relief in this non-capital California murder case, finding that trial
counsel had been ineffective for failing to interview two alleged eyewitnesses, and for failing
to cross-examine those witnesses (plus a third witness) about their knowledge of a reward and
their expectations of receiving it.  The evidence indicated that counsel knew of the existence
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of a reward for information concerning the then-three year old murder, but there was some
disagreement about whether she knew the witnesses in question had knowledge of it.  Finding
it unnecessary to resolve that question, the Ninth Circuit majority found that counsel’s failure
to investigate the witnesses given what she did know, and her consequent failure to cross-
examine the witnesses about the reward, constituted deficient performance.  In so finding, the
majority rejected the state’s contention that counsel made a strategic decision to focus her
cross-examinations elsewhere, explaining that counsel’s own testimony made clear that she
had not acted pursuant to a strategy, and that “any such decision would in any event have been
completely unsupportable and, under the circumstances, could not have been considered
‘sound trial strategy.’” 462 F.3d at 1114 (quoting Strickland v. Washington, 466 U.S. 668, 689
(1984)).  With regard to prejudice, the majority began by noting that “the case for the
prosecution was extremely weak,” consisting “solely of four witnesses” and “no physical
evidence.”  462 F.3d at 1116. After detailing a litany of weaknesses in the testimony and
credibility of each of the witnesses, including their expectations of reward money which
unexplored at trial, and noting the prosecution’s heavy reliance in closing argument on the
proposition that the witnesses were disinterested and had no motive to lie, the majority
concluded that confidence in the verdict had been undermined. Finally, with regard to
§2254(d), the majority expressed its agreement with the district court’s conclusion that only
an unreasonable application of Strickland would allow a holding that petitioner had not been
deprived of effective assistance of counsel.  462 F.3d at 1120.

204) Frierson v. Woodford, 463 F.3d 982 (9th Cir. 2006), cert. denied, 551 U.S. 1134 (2007). 
The Ninth Circuit granted sentencing phase relief in this pre-AEDPA California capital case,
finding that trial counsel was ineffective for failing to investigate and present a range of
available mitigating evidence, and for squandering the opportunity to present evidence that
someone other than petitioner had committed a prior murder that the prosecution claimed
petitioner had committed as part of its case for a death sentence.  With regard to counsel’s
failure to develop and present mitigating evidence, the court began by noting that although
this was petitioner’s third trial, counsel (who had not represented him before) failed to read
the record of the prior proceedings, and therefore failed to learn of various sources of
evidence indicating possible organic brain dysfunction pre-dating the offense.  Counsel also
failed to locate and review available school, hospital, prison and juvenile records showing a
history of head injuries and IQ scores of 71 and 90, and although counsel claimed to have
known of petitioner’s head injuries, he chose not to consult a neurologist about them.  The
Ninth Circuit rejected counsel’s explanation that he decided not to consult a neurologist after
speaking with petitioner’s parents and a psychiatrist who had evaluated petitioner in 1980,
noting that only a neurologist would be qualified to make decisions about organic brain
dysfunction, and that counsel failed to supply the forensic psychiatrist on whom he claimed
to have relied with essential information about petitioner’s head injuries.  Counsel also
claimed that petitioner’s history of heavy drug use was an important issue, but failed to
compile a drug history and – because he had not read the record of the prior trial – did not
discover that a drug history had already been prepared by an expert.  As to counsel’s claim
that his failure to present evidence of petitioner’s prior psychiatric evaluations and drug use
“was a tactical decision” designed to portray petitioner “in the best possible light,” the Ninth
Circuit found that these omissions were “not compelled by . . . strategy, but rather by a failure
to adequately investigate and prepare such information.”  463 F.3d at 992.  The court went
on to hold that petitioner was prejudiced by counsel’s failure to develop and present the
available evidence.  In so holding, the court noted the district court’s error in concluding that
prejudice had not occurred because the jury had rejected petitioner’s intoxication defense at
the special circumstances phase of the trial.  The court explained that “[t]he district court

Successful Cases - IAC  1519 -- CTA



misapprehended the different purposes for the drug evidence at each phase of trial. Evidence
of a history of chronic drug abuse may not have been sufficient to demonstrate that Frierson
lacked the requisite mental state for the crime, but the extent of Frierson’s drug use from an
early age was an important mitigating factor that the jury did not have an opportunity to
consider.”  463 F.3d at 994 n.12. 

With regard to the prior murder relied upon by the prosecution, the Ninth Circuit
found that counsel performed deficiently in encouraging a witness who had been charged with
but acquitted of that murder at the time of petitioner’s juvenile adjudication on it to invoke
his Fifth Amendment rights at trial.  The court explained that counsel “had only to read the
juvenile court records to discover that [the witness] been acquitted . . . and could not therefore
incriminate himself by testifying[,]” and that counsel’s mistake cost petitioner the ability to
elicit either a confession from the witness himself, or testimony from an investigator
indicating that the witness had confessed out of court.  463 F.3d at 994. After characterizing
the prejudice flowing from this instance of deficient performance as a “more difficult
question,” 463 F.3d at 995, the court went on to conclude that petitioner had been prejudiced
because.  The court explained that the prior homicide “was the central focus of the penalty
hearing,” and while counsel did take other steps to raise questions about petitioner’s
culpability for the prior homicide, the available evidence had problems, and the “strongest
evidence available” was the evidence excluded as a result of counsel’s error. 463 F.3d at 996. 

Judge Silverman specially concurred, explaining that counsel had been ineffective for
mishandling the evidence casting doubt on petitioner’s guilt of the prior homicide, and that,
in light of that finding, he did not reach the question of counsel’s ineffectiveness in failing to
prepare other mitigating evidence. 

205) Outten v. Kearney, 464 F.3d 401 (3rd Cir. 2006).  The Third Circuit granted relief in this
Delaware capital case, finding that trial counsel were ineffective for failing to investigate and
develop available mitigating evidence.  According to a joint affidavit submitted by trial
counsel during state post-conviction proceedings, they began their sentencing preparation
about one month before trial, spoke to petitioner and his mother, and did not gather social
history records.  As the Third Circuit summarized it, “defense counsel’s penalty-phase
strategy was to argue to the jury – which had convicted Outten of murder unanimously and
beyond a reasonable doubt – that he was a good guy and that his life should be spared because
he was actually innocent.” 464 F.3d at 415.  

Relying heavily on a report produced by a social worker engaged for the post-
conviction proceedings (the report appears to have been introduced for the first time in federal
district court), and drawing numerous parallels between this case and Williams v. Taylor and
Wiggins v. Smith, the Third Circuit began by finding counsel’s performance deficient. The
court explained that although “standard practice at the time” included a full background
investigation as part of the preparation for a capital trial, counsel’s effort “fell well short.” 464
F.3d at 418.  The court further determined that counsel’s omissions could not be excused as
a strategic decision because they had not done the investigation necessary to make such a
decision, and added that reasonable attorneys who had learned even as much as trial counsel
in this case discovered in their limited investigation would have investigated further.  Based
on these findings, the Third Circuit held that the state court’s determination that counsel had
not performed deficiently involved an unreasonable application of Strickland v. Washington. 

With regard to prejudice, the Third Circuit – again relying heavily on the social
worker’s report – described the abuse petitioner and his family suffered at the hands of his
father, and the “‘easily accessible’ documented evidence of neurological damage, poor school
performance, low IQ, learning disabilities, placement in foster homes, sexual abuse, and
substance abuse” that a proper investigation would have revealed.  464 F.3d at 420.  Rejecting
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the state court’s rationale that the jury had heard about some of petitioner’s problems through
the witnesses that were called, the Third Circuit observed that “[s]imply because some
mitigating evidence . . . was introduced to the jury . . . it does not follow that the jury was
provided a comprehensive understanding of Outten’s abusive relationship with his father or
other aspects of his troubled childhood.” 464 F.3d at 421. After further noting that counsel
failed even to focus at trial on what little favorable information they had elicited, and that
some of the favorable information was undermined as a result of counsel’s failure to interview
the witnesses before trial, the court concluded that the state court’s failure to find prejudice
involved an unreasonable application of Strickland. In so holding, the court noted that
“[b]ecause the jury recommended death by the narrow margin of 7 to 5, persuading even one
juror to vote for life imprisonment could have made all the difference. This without doubt
satisfies Strickland's prejudice prong.”  464 F.3d at 422.

206) Goodman v. Bertrand, 467 F.3d 1022 (7th Cir. 2006).  The Seventh Circuit granted relief
in this Wisconsin robbery case, finding that the state court’s analysis of prejudice in
connection with petitioner’s ineffective assistance of counsel claim was both contrary to, and
involved an unreasonable application, of Strickland v. Washington, and that the cumulative
effect of counsel’s deficiencies was prejudicial. 

The Seventh Circuit found the state court’s decision to be “contrary to” Strickland
because, as part of its description of the test petitioner was required to me, the state court had
observed that, “[i]n decisions following Strickland, the Supreme Court has reaffirmed that the
touchstone of the prejudice component is whether counsel’s deficient performance renders
the result of the trial unreliable or the proceeding fundamentally unfair.” 467 F.3d at 1026. 
Acknowledging that the state court’s opinion had cited Strickland and “set forth the two-prong
Strickland test,” the Seventh Circuit nevertheless concluded that the state court had been
impermissibly influenced by Lockhart v. Fretwell, 506 U.S. 364 (1993). 467 F.3d at 1028. 

The Seventh Circuit also found that, “[i]n weighing each [of trial counsel’s] error[s]
individually, the Wisconsin Court of Appeals overlooked a pattern of ineffective assistance
and unreasonably applied Strickland.” 467 F.3d at 1030.  Emphasizing that petitioner’s trial
“centered on” the question of petitioner’s identification, and that although three confessed
accomplices testified against petitioner, their self-interest made their credibility suspect, the
court found that the following instances of deficient performance combined to establish
Strickland prejudice:  (1) counsel failed to subpoena the clerk of the store where the robbery
took place, who testified at petitioner’s first trial (which ended in a hung jury) that she could
not identify petitioner, and failed to establish her availability in order to permit the admission
of her earlier testimony at the re-trial; (2) counsel opened the door to cross-examination of
petitioner on prior robberies that would otherwise have been inadmissible; (3) counsel failed
to request a limiting instruction concerning testimony that certain witnesses had been
threatened; (4) counsel failed to object when the prosecutor misleadingly argued that a
cooperating accomplice had no motive for testifying, and (5) counsel failed to object when
the prosecutor bolstered the credibility of another cooperating accomplice by falsely claiming
the accomplice could not have been charged absent his own confession.  “While each of these
errors considered in isolation may not have been prejudicial to Goodman,” the court
concluded, “viewed in their totality, they create a clear pattern of ineffective assistance . . .”
467 F.3d at 1030.

207) Stewart v. Wolfenbarger, 468 F.3d 338 (6th Cir. 2006).  The Sixth Circuit granted relief on
petitioner’s ineffective assistance of counsel claim in this Michigan murder case, finding that
trial counsel performed deficiently in failing to provide the location of petitioner’s alibi in her
alibi notice, as required by Michigan law, and in failing to investigate a witness whose
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testimony could have contradicted the claims of a prosecution witness about petitioner’s
location and threats against the decedent on the day of the homicide.  As to the second of
these deficiencies, the Sixth Circuit rejected the state court’s finding that the witness’s
reluctance to get “involved” excused counsel’s failure to investigate him.  The court 
explained that, first, the witness’s reluctance “does not mean that [he] was unwilling to testify
[in contradiction to the prosecution witness],” second, “even if [he] was in fact reluctant to
testify, [counsel] had no way of knowing this, as she never spoke to [him],” and third, “even
if [he] was reluctant to testify, the state trial court could have issued as subpoena and
compelled [him] to testify,” as was done successfully for the state post-conviction relief
hearing. 468 F.3d at 357.

With regard to the impact of counsel’s errors, the court observed that “[w]hen
determining prejudice, the Court must consider the errors of counsel in total, against the
totality of the evidence in th case.” 468 F.3d at 361 (citing Strickland v. Washington, 466 U.S.
668, 695-696 (1984)). Here, counsel’s errors “went to the very heart of Petitioner’s defense,
namely, that when the crime was committed, he was not even in the state.”  As to the two alibi
witnesses who were excluded as a result of counsel’s defective alibi notice, the court found
that their testimony would not have been cumulative to that of the single alibi witness who
did testify, noting that the prosecution emphasized the absence of the two excluded witnesses,
that the witness who did testify was impeached in ways the others would not have been, and
that the two excluded witnesses would have added credibility because they had been friends
with the decedent as well as petitioner.  As to the witness counsel failed to investigate, the
court found that his testimony “would have cast substantial doubt as to” the testimony of a key
prosecution witness who claimed to corroborate a purported eyewitness account of petitioner
committing the murder, and provided the only evidence of motive and premeditation. 468 F.3d
at 360. After reviewing the evidence, the court concluded that “[t]he difference between the
case that was and the case that should have been is undeniable.”  468 F.3d at 361.

In reaching its conclusion that petitioner was entitled to relief, the Sixth Circuit noted
that this case was subject to §2254(d) and outlined the limitations imposed by that provision,
but made no specific findings as to the ways in which the state courts’ decisions were contrary
to, or involved an unreasonable application of federal law, or were based on an unreasonable
determination of the facts in light of the evidence.

208) Lankford v. Arave, 468 F.3d 578 (9th Cir. 2006), cert. denied, 552 U.S. 943 (2007).  The
Ninth Circuit granted relief in this pre-AEDPA Idaho capital case, finding that trial counsel
was ineffective for requesting a jury instruction which relieved the prosecution of its
obligation to present evidence to corroborate the accomplice testimony on which its case was
built.  With regard to deficient performance, the Ninth Circuit found that “[t]he error” in the
instruction requested by counsel “is obvious,” given that Idaho law prohibits a conviction
based on accomplice testimony, while one of the instructions counsel requested allowed a
conviction under those circumstances. 468 F.3d at 584.  After noting that counsel had
performed research, found there were no model state court instructions, and then borrowed
the accomplice testimony instruction from the federal model, the court observed that counsel
“was dutiful, conscientious – and quite in error . . . It was a young lawyer’s mistake, akin to
failing to check the pocket part, but it was a mistake, plainly enough.” 468 F.3d at 585.  The
court went on to find that counsel’s submission of another instruction which did inform the
jury of the corroboration requirement did not cure the error.  Rather, the language of the two
instructions could have lead a conscientious jury to believe that they stated a general rule
prohibiting conviction without corroboration, and an exception to that prohibition. 

Turning to the question of prejudice, the Ninth Circuit began by observing that “[i]t
is hard to imagine a case in which such an instructional error could have caused more
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damage.”  468 F.3d at 586.  The court went on to explain that, while there was “overwhelming
evidence” that one or both of petitioner and his brother committed the underlying double
murder, there was no evidence corroborating petitioner’s brother’s own self-serving testimony
that petitioner, not his brother, was the killer.  The court also noted that, although it did not
reach petitioner’s other claims since it had already found error on the instructional issue, “the
evidence [petitioner] has presented in support of those claims” – specifically, forensic
pathologist testimony undermining petitioner’s brother’s claims about how the victims had
been beaten to death – “reinforces our judgment that [he] was prejudiced . . .”  468 F.3d at
589.

209) Joseph v. Coyle, 469 F.3d 441 (6th Cir. 2006), cert. denied sub nom. Houk v. Joseph, 549
U.S. 1280 (2007). As part of a larger opinion affirming the grant of sentencing phase relief
on a series of grounds in this Ohio capital case, the Sixth Circuit held that petitioner’s trial
counsel had been ineffective for failing to object to his being tried for capital murder under
an indictment that did not allege a valid capital specification, and that this ineffectiveness
constituted “cause” sufficient to overcome the procedural default of petitioner’s underlying
claims. The court began by observing that “it can hardly be doubted that defense lawyers have
a constitutional obligation to investigate and understand the law as well [as the facts].” 469
F.3d at 460 (emphasis by the court).  “Understanding the elements of the specification that
makes a defendant eligible for the death penalty,” the court continued, “is perhaps the most
basic aspect of representing a capital defendant.”  469 F.3d at 461. Recognizing that these
observations were at odds with the state court’s decision minimizing the seriousness of trial
counsel’s errors, the Sixth Circuit explained as follows:

The state court attempted to diminish the failures of Joseph’s counsel by
calling the error in the specification “technical” and “subtle.” We think it
inconceivable that a reasonable criminal defense attorney would find the
difference between “kidnapping” and “aggravated murder” too technical and
subtle, especially when this distinction provides the sole basis for receiving
the “death penalty” rather than a “life sentence.” Under the state court’s
unreasonably low performance standard, criminal defense lawyers might also
be permitted to confuse “misdemeanor” and “felony,” the “Fourth” and
“Fifth” Amendments, or even “guilty” and “not guilty.” Fortunately for
Joseph and other criminal defendants, the prevailing professional norms
under which Strickland performance is judged are not as low as the state
court would have them.  ¶  The state court also attempted to minimize the
deficiency of Joseph’s counsel by noting that he was not the only one to
misunderstand the specification . . . We fail to see how the pervasiveness of
the error excuses Joseph’s counsel's performance.  . . . [W]hen the
prosecution and the trial judge are operating under a mistaken view of the
law, the performance of defense counsel becomes more important, because
he is then the only one left to correct the misunderstanding. Accordingly, we
conclude that the state court unreasonably applied Strickland in concluding
that the performance of Joseph’s trial counsel was constitutionally adequate.

469 F.3d at 461-462. 
As to the prejudice flowing from counsel’s errors, the court found a reasonable

probability that the outcome at trial would have been different in three ways:  (1) based on its
concession that it could not prove the identity of the actual killer, the prosecution might have
foregone a capital charge altogether; (2) in light of the concession, a properly instructed jury
would not have found death eligibility; and (3) even if the jury had found death eligibility, an
alert judge might have set aside the verdict or rejected the death recommendation. 
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210) Higgins v. Renico, 470 F.3d 624 (6th Cir. 2006).  The Sixth Circuit affirmed the district
court’s grant of relief in this Michigan murder and armed robbery case, finding that trial
counsel had been ineffective for failing to cross-examine the prosecution’s key witness. 
Counsel’s only explanation for conducting no cross-examination was that he had not prepared
because he did not expect the witness to appear at trial.  The Sixth Circuit rejected the state’s
suggestion that counsel made a tactical decision not to cross examine as “too implausible to
accept,” adding that “there simply was no conceivable, tactical justification for [counsel]’s
failure to cross-examine the key witness in the case against Higgins.” 470 F.3d at 633.  With
regard to prejudice, the Sixth Circuit set out the following summary:

In this case, a case largely dependent on the testimony of one key witness,
Higgins’s right to th[e] essential safeguard [of cross-examination] was denied
by the hasty action of a lawyer who admitted that he was unprepared. That
key witness was the lone eyewitness to the crimes charged. He was also a
man who gave inconsistent stories to the authorities before trial; who was
found with gun powder residue on his hands, yet denied both that he was in
the car when shots were fired and that he himself shot a gun the day of the
murder; who initially responded to the prosecutor’s question about the
murder weapon with “I pulled,” then changed his response to “he pulled” out
the .45; and who himself was a possible perpetrator of the crime. Given the
importance of the star witness’s testimony, it is not difficult to imagine that
the outcome of the trial was “unreliable because of a breakdown in the
adversarial process that our system counts on to produce just results.”

470 F.3d at 634 (quoting Strickland v. Washington, 466 U.S. 668, 696 (1984)).  The state
court had not addressed deficient performance, and the Sixth Circuit therefore had no
occasion to apply §2254(d) with respect to that portion of the Strickland analysis.  The court
did, however, find that the state court’s rejection of petitioner’s contention that he was
prejudiced by counsel’s omission “represents an ‘unreasonable application’ of clearly
established Supreme Court precedent.” 470 F.3d at 636.

211) Raygoza v. Hulick, 474 F.3d 958, 964 (7th Cir.), cert. denied sub nom. Randolph v.
Raygoza, 552 U.S. 1043 (2007).  A majority of the Seventh Circuit panel granted relief in this
non-capital Illinois murder case, finding that trial counsel was ineffective for failing to
prepare or present available alibi evidence, and that the state appellate court unreasonably
applied Strickland v. Washington in denying relief. Petitioner was convicted of shooting two
people in a pizzeria;  the state’s case was built on eyewitness testimony.  Petitioner, however,
claimed that he was 35 miles away at the time of the shooting, attending his mother’s birthday
party.  Although this claim was supported by ten witnesses (relatives and non-relatives),
phone records and train tickets, trial counsel called only one of the witnesses – petitioner’s
girlfriend – to give alibi testimony.  The post-conviction evidence showed that counsel never
knew about the birthday party, and failed even to attempt to interview the eyewitnesses before
trying to challenge them in court.  As to counsel’s efforts to rationalize the failure to
investigate or call the additional witnesses because each of them was vulnerable to some form
of impeachment, the majority noted that “[e]ven if . . . each of these witnesses might have had
vulnerabilities . . ., [counsel] does not seem to have considered what impact they would have
cumulatively.  Instead, he picked off each one and wound up leaving Raygoza . . . with no one
but his girlfriend to corroborate his account.”  After further acknowledging that the trial judge
who found petitioner guilty had declined to grant relief after hearing the additional evidence,
the majority emphasized that its objective review of the record left its confidence in the
outcome undermined and revealed the state appellate court’s rejection of petitioner’s claim
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as unreasonable.

212) Lambright v. Schriro, 490 F.3d 1103 (9th Cir. 2007) (per curiam) (amended opinion), cert.
denied, 552 U.S. 1097 (2008).  The Ninth Circuit granted sentencing phase relief in this pre-
AEDPA Arizona capital case on petitioner’s claim that trial counsel was ineffective for failing
to investigate, present and argue available mitigating evidence.  After concluding that the
district court erred in rejecting petitioner’s claim on the ground that he failed to demonstrate
a sufficient “nexus” between the mitigating evidence and the underlying offense, see 490 F.3d
at 1114, the court examined counsel’s performance and its consequences.  Counsel “spent
only five and a half hours obtaining evidence and preparing for the penalty phase,” 490 F.3d
at 1119, and “failed to do even a minimal investigation of ‘classic mitigation evidence,’
notwithstanding the fact that he knew such evidence potentially existed,” 490 F.3d at 1118. 
For example, although counsel possessed clues to each of the following items, he made no
effort to obtain available records or otherwise investigate them:  two prior suicide attempts;
a prior psychiatric hospitalization; traumatic experiences in Vietnam; an antisocial personality
disorder diagnosis by a court psychologist; a serious drug problem; and an abusive and
neglectful upbringing.  In finding counsel’s lack of preparation deficient, the court rejected
the state’s contention that because several documents that were before the sentencing court
made unelaborated references to some of the mitigating features of petitioner’s background,
counsel was required to do no more.  “[C]ounsel’s duty to investigate,” the court explained,
“is not discharged merely by conducting a limited investigation . . . or by providing the
sentencing court with a cursory or ‘abbreviated’ presentation of potentially mitigating
factors.” 490 F.3d at 1120. 

Turning to prejudice, the court observed that “significant mitigating evidence was
available but was never developed or presented to the sentencing judge,” including: 
petitioner’s traumatic childhood of “near constant emotional and physical abuse by his mother
throughout his childhood,” being forced by his mother to ingest depressants at an early age,
frequent family moves which impaired petitioner’s ability to form relationships and made him
a target for bullies, and extreme poverty, 490 F.3d at 1123; petitioner’s long term- drug use
and dependency, 490 F.3d at 1124; and petitioner’s history of mental health problems
including a “lifelong struggle with depression” and “a personality disorder not otherwise
specified,” 490 F.3d at 1125.  “[W]hile certain basic information . . . was presented to the
sentencing judge,” the court observed, “this information was incomplete, not compellingly
presented, and buried in otherwise damning reports.” 490 F.3d at 1125. The court also noted
that given Arizona law at the time, which mandated a death sentence where an aggravating
factor was found and no mitigating evidence was presented, comments by the sentencing
judge indicated that he “felt legally compelled to impose the death penalty in this case.”  490
F.3d at 1126.  “Had [counsel] presented the mitigating evidence that would have been
unearthed through a reasonable investigation,” the court concluded, “there is a reasonable
probability that the result of the sentencing judge’s penalty deliberations would have been
different.” 490 F.3d at1126. Finally, the court emphasized that the trial court’s determination
that the underlying homicide had been “‘committed in an especially heinous, cruel, or
depraved manner” did not foreclose a finding of prejudice, explaining that “we have held
consistently that even in cases involving particularly heinous murders, a defendant can be
prejudiced by an attorney’s failure to investigate and present mitigating evidence.” 490 F.3d
at 1127.

213)  Stevens v. McBride, 489 F.3d 883 (7th Cir. 2007), cert. denied, 553 U.S. 1034 (2008).  The
Seventh Circuit granted sentencing phase relief on petitioner’s ineffective assistance of
counsel claim in this Indiana capital case involving the rape and murder of a young boy.  After
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learning that their client had himself been “physically, mentally, and emotionally abused as
a child, and . . . raped by a stranger when he was 10 years old,” and had been diagnosed with
“major depression and possible schizophrenia,” defense counsel understood that “a mental
health examination would be an important component of trial preparation.” 489 F.3d at 887. 
On the recommendation of their mitigation specialist, counsel retained psychologist Lawrence
Lennon.  Although counsel instructed Lennon to evaluate petitioner but not to write a report,
Lennon wrote and delivered a report containing “numerous statements that were extremely
detrimental to Stevens’s case” anyway. 489 F.3d at 888. Counsel soon learned of certain
unorthodox beliefs held by Dr. Lennon – including his subscription to the “myth of mental
illness” theory, and his use of “trust and bonding therapy” involving placing teenagers on his
lap and putting bottles in their mouths – and “concluded that he was a ‘quack.’” 489 F.3d at
888.  This conclusion notwithstanding, trial counsel did not replace Lennon or seek other
expert advice.  Instead counsel  turned his report over to the prosecution and then called him
to testify twice, once before the jury and a second time before the sentencing judge.  Among
other damaging statements, Lennon testified that petitioner would be a danger in the future,
and revealed for the first time on the witness stand that petitioner had told him that he had
masturbated over the dead child’s corpse. 

Assessing counsel’s sentencing phase performance, the Seventh Circuit began by
noting that post-conviction testimony from mental health experts implicated three statutory
mitigating circumstances – extreme emotional disturbance, lack of capacity to appreciate
wrongfulness, and a catch-all factor – while the testimony presented by trial counsel, which
featured Lennon as the only mental health expert, tended to address only the third factor. 
Rejecting the state’s contention that trial counsel’s failure to move beyond Lennon and
develop useful mental health evidence for trial resulted from a “reasonable strategic decision,”
the court stated as follows:

The lawyers’ decision to forego presenting this kind of mitigation evidence
was made without the kind of investigation into Stevens’s mental health that
Strickland calls for, after Stevens’s lawyers had concluded that Dr. Lennon
was a “quack.”  Indeed, it is uncontested that Stevens’s lawyers knew
nothing about the content of Dr. Lennon’s planned testimony.  The lawyers
confessed at the post-conviction hearing that they were utterly in the dark
about what Dr. Lennon would say when he took the stand.  They frankly
admitted that during trial preparations, Dr. Lennon would only repeat, “I can
handle it.  Don't worry about it.”  This is a complete failure of the duty to
investigate with no professional justification.  Where an expert witness’s
opinion is “crucial to the defense theory[,] defense counsel’s failure to have
questioned [the expert] ... prior to trial is inexcusable.” 

489 F.3d at 896 (internal citation omitted). 
Turning to prejudice, the Seventh Circuit first noted the state court’s reasoning that

petitioner’s defense had not been adversely affected by counsel’s performance because
“mitigation evidence regarding his psychological state . . . ‘would have been strongly
contradicted by the extensive evidence of the defendant’s multiple attempts to kill Zachary
and then carefully to take steps to cover-up the crime.’” 489 F.3d at 883.  After observing that
“a mental illness mitigation defense to the imposition of a death sentence may be available
even if an insanity defense to the murder charge is not,” the Seventh Circuit went on to find
“reasonable probability . . . that the result would have been different if the jury had heard
mainstream expert psychological testimony . . .” 489 F.3d at 897.  The court explained that
such testimony “would have strengthened the general mitigation evidence . . . by focusing the
jury on the concrete results of years of abuse on Stevens’s psyche,” and “would have provided
his lawyers a basis for rebutting the aggravating factors highlighted by the State.” 489 F.3d
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at 989.  The court went on to conclude that trial counsel had been ineffective, and the “Indiana
Supreme Court's ruling to the contrary amounted to an unreasonable application of
Strickland.” 489 F.3d at 898.

214) Ramonez v. Berghuis, 490 F.3d 482 (6th Cir. 2007). The Sixth Circuit granted relief on
petitioner’s ineffective assistance of counsel claim in this Michigan home invasion, assault
and stalking case, finding that trial counsel’s refusal to investigate or call three witnesses to
whom he had been alerted by petitioner was both deficient and prejudicial.  The state’s case
rested on the testimony of the complainant – petitioner’s ex-girlfriend and the mother of his
children – who claimed petitioner forced his way into her apartment, assaulted her, and then
followed her outside and continued his assault before she ran away.  By all accounts, three
other men were outside the apartment.  Despite petitioner’s urging, however, trial counsel
failed to interview any of them, having made the “strategic” decision to “focus on the action
inside [the complainant’s] home,” which counsel assumed the three witnesses knew nothing
about.  After reviewing the post-conviction testimony of the three witnesses, however, the
Sixth Circuit concluded that counsel’s “belief was grounded on a fatally flawed foundation,
for if [counsel] had only engaged in the minimal – and essential – step of interviewing the
witnesses, he would have learned that they could testify as to what took place in the house,
and that their testimony would have supported Ramonez’s version of events.”  490 F.3d at
488. As to the state court’s acceptance of trial counsel’s rationale for failing to investigate,
the Sixth Circuit found that “the state court ignored the central teaching of Strickland, as
reaffirmed by Wiggins, that the investigation leading to the choice of a so-called trial strategy
must itself have been reasonably conducted lest the ‘strategic’ choice erected upon it rest on
a rotten foundation.” Id. The court went on to conclude that “it was objectively unreasonable
for [counsel] not to interview [the witnesses] (or at least make reasonable efforts to interview
them) before coming to his ultimate choice of trial conduct,” and to observe as follows:

Constitutionally effective counsel must develop trial strategy in the true
sense – not what bears a false label of “strategy” – based on what
investigation reveals witnesses will actually testify to, not based on what
counsel guesses they might say in the absence of a full investigation.
[Counsel]’s performance fell well on the wrong side of that line.

490 F.3d at 489.
With regard to prejudice, the Sixth Circuit found that the ignored witnesses could

have benefitted petitioner’s defense by testifying that: petitioner had not forced his way into
the apartment, but had instead been invited in; from their vantage point outside the open front
door, they saw that the altercation which took place inside did not involve petitioner
attempting to choke the complainant; and that petitioner had not assaulted the complainant
outside the apartment.  

215) Haliym v. Mitchell, 492 F.3d 680 (6th Cir. 2007).  A majority of the Sixth Circuit panel
granted relief on petitioner’s claim that trial counsel was ineffective for failing to investigate
and present mitigating evidence at the sentencing phase of his Ohio capital trial.  The majority
began by describing the three mitigation witnesses trial counsel called during the sentencing
proceeding conducted before a three-judge panel:  petitioner’s former boss, who described
him as a good, reliable employee; petitioner’s grandmother, who said petitioner took the loss
of his parents and grandmother during a two month period very hard, and that petitioner was
a good father and seemed to be happily married; and Dr. Kurt Bertschinger, who, relying on
a one and a half hour meeting with petitioner, the report from a court-ordered psychiatric
evaluation, and two reports from competency evaluations, found that petitioner suffered from
antisocial personality disorder and adjustment disorder with depressed moods, but did not find
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that petitioner suffered from a mental disease or defect.  The majority also noted petitioner’s
own unsworn statement at the sentencing hearing, in which he expressed remorse and
characterized his parents as “two of the most beautiful parents you could ever meet.” 492 F.3d
at 709.  Petitioner’s post-conviction evidence – which came in the form of a report of the
“psychological and neuropsychological evaluation” performed by a mental health expert and
the “affidavit of . . . a mitigation specialist and forensic biographical investigator” – revealed
a different story.  The mental health expert’s report noted that the trial expert relied on
incomplete and outdated historical information, that petitioner had never been assessed for
neurological damage despite a record of wide disparity in verbal and performance IQ scores,
and despite his self-inflicted gunshot wound to the left temple, and that earlier evaluations
missed signs that petitioner had suffered physical abuse and had been surrounded by violence.
See 492 F.3d at 710.  The mitigation investigator’s affidavit explained that petitioner’s history
of head injuries were a “red flag” that should have prompted trial counsel to investigate, that
interviews with petitioner’s family members revealed that he had suffered severe abuse as a
child, and that, as a general matter, trial counsel did “very little” investigation, and missed a
“plethora” of available mitigating evidence. 492 F.3d at 710.   

Analyzing this evidence under Strickland  – and without applying §2254(d) due to the
state court’s failure to address the merits – the Sixth Circuit majority found that counsel
performed deficiently by failing to follow investigative leads that were readily available, and
by relying instead on a poorly informed expert at trial. In so finding, the majority noted that
its conclusions were “reinforc[ed]” by the ABA Guidelines, 492 F.3d at 716, and that
counsel’s omissions were “unlikely the result of a strategic choice,” 492 F.3d at 717, given
that funding for an adequate investigation was available, and counsel knew or reasonably
should have known of the existence of the favorable evidence.  With regard to prejudice, the
majority summarized its views as follows:

In terms of mitigation, after a thorough investigation, counsel could have
placed significant mitigating evidence before the factfinder. Petitioner came
from a poor and violent household. His home life was saturated with
violence, which was frequently employed by his father against him and his
family. During his teen years, Petitioner lost his father, mother, and brother
in the course of three months. The incident affected him profoundly, and
shortly thereafter, he tried heroin, leading to a drug addition. This same
period was also marked by depression, which caused Petitioner to inflict
upon himself a serious brain injury, in the form of a gunshot wound to the
left temple. This caused him to sustain brain damage, specifically, functional
brain impairment. Individuals with this condition can be expected to
demonstrate “greater than normal difficulties with impulsivity, judgment, and
problem solving ... processing of verbal instructions, and shifting from one
mental set to another in the course of trying to solve a problem which
requires logical analysis.” As in Wiggins, here the “mitigating evidence
counsel failed to discover and present ... is powerful.” Had this information
been placed before the trier of fact, there is a reasonable probability that they
would have returned with a different sentence. 

492 F.3d at 718 (internal citations omitted).  The majority further noted repeated questioning
about the existence of a mental disease or defect by one of the sentencing judges during the
sentencing hearing “supports the conclusion that the mitigating evidence that Petitioner’s
counsel failed to proffer was significant.” Id.  Likewise, the majority observed that the Ohio
Supreme Court’s direct appeal finding that petitioner had presented “nothing” to mitigate the
offense would likely have been affected had counsel performed effectively. See 492 F.3d at
719.
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216) Julian v. Bartley, 495 F.3d 487 (7th Cir. 2007).  The Seventh Circuit granted relief on
petitioner’s claim that trial counsel in his Illinois robbery case was ineffective in advising him
of the maximum sentence he could receive if he rejected the prosecution’s plea offer and went
to trial.  Petitioner was charged with two counts of robbery and had one prior conviction for
robbery, which exposed him to a maximum enhanced sentence of 60 years.  After he was
indicted but before he had finally decided whether to accept a 23 year deal or go to trial, the
Supreme Court decided Apprendi v. New Jersey.  Trial counsel read Apprendi, concluded that
the state’s omission from the indictments of any reference to petitioner’s prior robbery
conviction prevented that conviction from being used to enhance his sentence, and
accordingly advised petitioner that the maximum sentence he could receive if convicted at a
trial was 30 years.  Acting on this advice, petitioner rejected the 23 year deal, was convicted
at trial, and received a 40 year sentence including an enhancement for his prior robbery
conviction.  In state post-conviction proceedings, petitioner and trial counsel both testified
that counsel originally told petitioner he was facing up to 60 years, and counsel subsequently
revised the maximum downward to 30 years after reading the just-announced decision in
Apprendi.  Counsel and petitioner differed only on whether counsel had “guaranteed” that
petitioner faced no more than 30 years; petitioner said he did, and counsel said he did not. 
The state courts denied relief based on two findings:  first, that petitioner had been advised
that he faced a maximum of 60 years, and should therefore not be heard to complain about
getting 40; and second, that counsel had merely offered petitioner his “opinion” about
Apprendi’s impact, and had made no guarantees.  The Seventh Circuit rejected both lines of
reasoning under §2254(d).  

The Seventh Circuit held that the state court’s first finding involved an unreasonable
determination of the facts in light of the evidence under §2254(d)(2).  While the state court
was correct that petitioner had originally been told he faced 60 years, the court ignored the
fact that, after Apprendi, counsel revised his advice and told petitioner he faced only 30 years. 
The Seventh Circuit explained: “[A]ny admonishments that Julian received prior to Apprendi
became moot in Julian’s eyes after [counsel] informed Julian that Apprendi changed the
playing field. The post-conviction court’s determination that ‘Mr. Julian knew ... that he was
eligible for an extended term’ was against the clear weight of the evidence and, therefore, an
objectively unreasonable determination of undisputed facts.” 495 F.3d at 494. 

With regard to the state court’s second basis for denying relief, the Seventh Circuit
found that the state court unreasonably applied Strickland v. Washington by focusing on its
view that counsel “‘merely expressed his opinion ... and did not guarantee that the defendant’s
sentence would not exceed 30 years.’” 495 F.3d at 495.  “The first prong of the state court’s
Strickland analysis,” the Seventh Circuit noted, “should have focused not on whether
[counsel] offered advice or a guarantee, but rather on whether [his] advice was that of a
reasonably competent defense lawyer.” 495 F.3d at 496.  The Seventh Circuit went on to
explain that trial counsel’s failure to notice the exception in Apprendi for the fact of a prior
conviction “simply cannot constitute an objectively reasonable analysis of the law and ...
counsel therefore was deficient.” 495 F.3d at 497.  As to prejudice, the Seventh Circuit found
that three pieces of evidence combine to establish a reasonable probability that, but for
counsel’s erroneous advice, petitioner’s decision whether to accept the plea offer would have
been different:  “First, ... Julian testified that he would not have gone to trial but for the
misinformation. Second, Julian ... altered course at the last minute just after receiving the
erroneous information. Third, the information provided by Julian's attorney grossly misstated
the risk of going to trial.” 495 F.3d at 499. 

Finally, having concluded that petitioner was entitled to relief, the Seventh Circuit
rejected his contention that the appropriate remedy was to require specific performance of the
deal he had rejected as a result of counsel’s bad advice.  The court reasoned that “the State
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had no hand in denying Julian his Sixth Amendment right to effective assistance of counsel,
and Julian never actually accepted the terms of the original plea offer,” and that, on the
particular facts of this case, retrial was the best remedy.  499 F.3d at 500.

217) Richey v. Bradshaw, 498 F.3d 344, 351-52 (6th Cir. 2007).  On remand from the Supreme
Court, see Bradshaw v. Richey, 546 U.S. 74 (2005) (per curiam), a majority of the Sixth
Circuit panel adhered to its earlier determination that petitioner was entitled to relief on his
ineffective assistance of counsel claim in this Ohio capital case.  The majority began by
acknowledging some confusion as to the particular conclusions reached and instructions given
by the Supreme Court, but went on to find that, under either party’s interpretation of the
Supreme Court’s directions, petitioner was entitled to relief.  The substance of petitioner’s
ineffective assistance claim was that trial counsel was ineffective for hiring an arson expert
whose only training had come at two seminars conducted by the state arson experts utilized
by the prosecution in this case, accepting the expert’s agreement with the state’s experts
without question, and listing the expert as a trial witness before learning of his opinion, which
led to the state calling him at trial and eliciting his agreement with its own experts on the
critical issue of whether accelerants were used.  

After resolving several procedural issues, the Sixth Circuit majority held that even
if it was wrong to reject the state court’s finding that the arson expert was qualified and to
consider counsel’s error in listing that expert as a witness, petitioner was still entitled to relief. 
Although it relied primarily on the analysis in its earlier opinion, the majority briefly
recounted the state’s trial theory that petitioner had used two kinds of accelerants stolen from
a greenhouse near the scene, then  explained its finding of deficient performance, in part, as
follows:

The scientific evidence of arson was thus fundamental to the State’s case.
Yet Richey’s counsel did next to nothing to determine if the State’s arson
conclusion was impervious to attack. True, Richey's counsel retained [the
expert] to review the State’s arson evidence .... But the mere hiring of an
expert is meaningless if counsel does not consult with that expert to make an
informed decision about whether a particular defense is viable.... At bottom,
the record shows that Richey’s counsel did not conduct the investigation that
a reasonably competent lawyer would have conducted into an available
defense – that the fire was not caused by arson – before deciding not to
mount that defense.  * * * ¶  A lawyer cannot be deemed effective where he
hires an expert consultant and then either willfully or negligently keeps
himself in the dark about what that expert is doing, and what the basis for the
expert’s opinion is.... ¶  The point is not that [counsel] had a duty to shop
around for another expert who would refute the conclusions of [his expert]
and the State’s experts. The point is that [counsel] had a duty to know
enough to make a reasoned determination about whether he should abandon
a possible defense based on his expert’s opinion. 

498 F.3d at 362.  As to prejudice, the majority added that the testimony of two arson experts
presented in post-conviction proceedings “would have severely undermined the State’s case
against” petitioner such that “[t]here is a reasonable probability that had [trial] counsel
mounted the available defense that the fire was caused by an accident, and was not the result
of arson at all, the outcome of either the guilt or the penalty phase would have been different.”
498 F.3d at 364.. 

218) Bell v. Miller, 500 F.3d 149, 155-56 (2nd Cir. 2007).  The Second Circuit granted relief in
this New York robbery and assault case on petitioner’s claim that trial counsel was ineffective
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for failing to consult a medical expert regarding the reliability of the complaining witness’s
identification of petitioner as the person who robbed and shot him.  After determining that the
procedural ground on which the state post-conviction court rejected the claim would not bar
federal review, and that the claim had not been adjudicated on the merits in state court, the
Second Circuit found trial counsel’s performance deficient and prejudicial.  The complaining
witness claimed to have spent five minutes face to face with his assailant before being shot
in the leg.  Minutes later, the witness described his attacker for police as a “male black
wearing a lemon-colored shirt.”  Eleven days later, the witness identified petitioner – with
whom he had shared a kitchen and bathroom in a rooming house for more than a year – by
name as his attacker.  In the interim, however, the witness “had had (in sequence) lost nearly
half his blood, undergone surgery, would (in usual course) have been given anxiolytic and
amnestic pharmaceuticals, entered a sedated, coma-like state, remained semi-conscious (at
best) for eleven days, and awakened with cognitive abilities that were in doubt.”  Although
trial counsel cross-examined the witness and his treating physician in an effort to cast doubt
on the witness’s identification, counsel did not consult an expert to learn the likely effects of
the trauma, blood loss, coma, and medications on the witness’s ability to accurately recall the
assault.  After observing that “one does not fall back on general features (a ‘male black’) or
the color of a shirt (‘lemon’ yellow) to express the identity of a person known by name or
affiliation,” and noting that the complaining witness provided the only evidence linking
petitioner to the crime, the Second Circuit concluded that counsel’s deficient failure to consult
an expert was prejudicial:  “Armed with the insight and advice of a medical expert, a lawyer
could have vastly increased the opportunity to cast doubt on this critical evidence.” 

219) Girts v. Yanai, 501 F.3d 743, 757 (6th Cir. 2007), cert. denied, 555 U.S. 819 (2008).  A
majority of the Sixth Circuit panel granted relief on petitioner’s claim that the prosecution
improperly commented on his failure to testify during closing argument at his Ohio non-
capital aggravated murder trial.  Petitioner was accused of poisoning his wife with cyanide,
and the prosecutor’s argument included comments about petitioner’s failure to rebut
statements about possible sources of cyanide attributed to him by other witnesses, about his
failure to mention to police that the had sought a small quantity of cyanide for a different
application, and about petitioner being the only person capable of explaining how the cyanide
reached the decedent.  Because trial counsel did not object to any of these comments, the state
courts reviewed them only for plain error, and the Sixth Circuit majority considered
petitioner’s claim procedurally defaulted.  However, the majority found that petitioner
overcame the bar by showing “cause and prejudice” in the form of counsel’s ineffectiveness
for failing to object.  The majority noted that counsel’s “inaction simply cannot be
characterized as litigation strategy,” and that “there is a strong likelihood that at least one
juror would have changed his mind if the improper and prejudicial statements would not have
been made, especially because the prosecutor presented weak and limited evidence at trial.” 

220) Morales v. Mitchell, 507 F.3d 916 (6th Cir. 2007).  A majority of the Sixth Circuit panel
affirmed the grant of sentencing phase relief in this Ohio capital case, finding that trial
counsel’s failure to investigate and present available mitigating evidence was deficient and
prejudicial.  While trial counsel presented evidence of petitioner’s alcoholism and intoxication
on the day of the offense as part of a failed effort to defend against the murder charge at the
guilt or innocence phase, counsel presented only petitioner’s unsworn statement and a three
page closing argument (but no opening statement) at the penalty phase.  The state courts
rejected petitioner’s ineffectiveness claim on the ground that counsel had made a reasonable
strategic decision to present evidence of petitioner’s background during the guilt or innocence
phase, but the Sixth Circuit majority found this conclusion unreasonable.  The majority

Successful Cases - IAC  1531 -- CTA



explained that trial counsel did not: interview any member of petitioner’s family other than
his father, any of his friends, or anyone else who knew him; search for any records relating
to education, medical or mental health, or prior offenses; utilize the services of a mitigation
specialist or other professional; investigate petitioner’s “cultural background and the effect
it had on his life,” 507 F.3d at 931; or investigate the neurological implications of petitioner’s
lifelong alcoholism.  The majority then described the testimony that would have been
available from a series of witnesses, including evidence that: alcoholism and related blackouts
ran in petitioner’s family; petitioner had an emotionally disturbed sister who committed
suicide,  and a mentally retarded brother who had been committed at least three times for
“explosive behavior”; petitioner’s father was abusive and neglectful; and petitioner himself
turned to drugs and alcohol at a young age, due in part to cultural pressure from others in the
Native American community. 507 F.3d at 932-933.  Noting the Supreme Court’s decisions in
Williams, Wiggins and Rompilla, as well as its own cases on ineffective assistance of counsel,
the Sixth Circuit majority held that “the social history report, records, and testimony proffered
by Morales’s habeas counsel demonstrate conclusively that Morales's trial attorney failed
adequately to investigate and, thus, was unable to present to the jury compelling mitigating
evidence that was readily available at the time of trial.” 507 F.3d at 935.  Finally, considering
the question of prejudice de novo because the state courts had not reached it, the Sixth Circuit
majority concluded as follows:

Because the net effect of the undiscovered and unpresented evidence, viewed
cumulatively and in light of the totality of the circumstances, demonstrates
the existence of significant mitigating evidence that favored Morales, it is
reasonably probable that at least one juror hearing that evidence would have
been persuaded to impose a life, rather than a death, sentence. 

507 F.3d at 936.

221) Duncan v. Ornoski, 528 F.3d 1222 (9th Cir. 2008), cert. denied sub nom. Duncan v. Ayers,
556 U.S. 1131 (2009).  The Ninth Circuit panel granted sentencing phase relief in this pre-
AEDPA, California capital case, finding that trial counsel had been ineffective for failing to
investigate and present serology evidence which would have undermined the state’s single-
perpetrator theory and raised doubts about the existence of the only special circumstance
relied upon by the state to establish petitioner’s death eligibility.  The decedent was stabbed
to death during the robbery of an airport restaurant.  At trial, the state’s serology expert
testified that some of the blood recovered in the tiny room where the homicide occurred was
consistent with the decedent’s blood type, but some was not.  Neither the state nor the defense
presented any evidence about petitioner’s blood type, and the prosecution argued that the jury
should infer from the defense’s failure to present such evidence that, had it been presented,
it would have further incriminated petitioner.  Evidence developed in post-conviction
proceedings established that trial counsel never consulted a serology expert or had petitioner’s
blood type tested, and that, had such testing been performed, it would have established that
petitioner could not have contributed the additional blood found at the scene.  

The Ninth Circuit performed a detailed analysis of the evidence and trial counsel’s
rationale for failing to pursue the serology evidence and concluded that counsel had no
strategic reason for his omission, that investigating the possibility that petitioner contributed
the blood posed no risk but offered a substantial benefit, and that counsel’s performance was
deficient.  With regard to prejudice, the Ninth Circuit noted that although other evidence of
petitioner’s involvement in the robbery prevented a finding of prejudice as to his guilt of first
degree felony murder, the serology evidence undermined the special circumstance finding that
petitioner personally committed the murder or intended that the murder be committed by an
accomplice.  The court explained, inter alia, as follows:
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Had [counsel] consulted a serologist, investigated the blood evidence, and
properly cross-examined the State’s witnesses, the jury would have heard
convincing evidence about the existence of blood at the crime scene that did
not belong to either [the decedent] or Duncan. The jury would have heard
how that evidence points to the existence of an accomplice who accompanied
Duncan to the restaurant that night and who was injured during the ensuing
struggle with [the decedent]. The jury would also have heard that none of the
blood found in the money room belonged to Duncan. Together with the
detective’s testimony that the small room in which the actual killing took
place could likely accommodate only one killer, the serology evidence that
[counsel] should have presented would strongly support the theory that the
accomplice was the actual and only killer.

528 F.3d at 1241.  The court went on to conclude that “there is a reasonable probability that
at least one juror would have harbored doubt about Duncan’s intent, and that undermines our
confidence in the special circumstance finding.” 528 F.3d at 1245.

222) Gray v. Branker, 529 F.3d 220 (4th Cir. 2008), cert. denied, 556 U.S. 1106 (2009).  A
majority of the Fourth Circuit panel granted sentencing phase relief in this North Carolina
capital case, finding that trial counsel were ineffective for failing to  investigate or present
mental health evidence.  Petitioner, a dentist, was convicted and sentenced for the murder of
his estranged wife.  Lead defense counsel had served as petitioner’s divorce lawyer until the
homicide, and neither lead counsel nor subsequently retained co-counsel had ever handled a
capital case.   Although counsel had been “confronted repeatedly with indications of Gray’s
mental impairment” – e.g., pre-offense affidavits from two professionals describing “mental
instability,” multiple pre-offense statements from friends and associates indicating petitioner
was disturbed, post-offense observations by jailers that petitioner was depressed, anxious and
suffering “fainting spells,” and a state hospital report indicating “‘regression in behavior and
reductions in impulse control’ at the time of the offense,” – they undertook no mental health
investigation and presented no mental health evidence.  529 F.3d at 229-30.  In finding that
counsel’s failure to investigate constituted deficient performance, the Fourth Circuit majority
noted that petitioner had rebuffed lead counsel’s only suggestion that a mental health
investigation be pursued on the ground that the expense was not warranted and the
investigation was unnecessary.  The majority went on to find, however, that this did not
absolve counsel of the obligation to investigate, explaining that the conversation between
counsel and petitioner “occurred prior to indictment and long before Gray or his lawyers knew
that he would be tried for a capital offense,” and that mental health assistance would have
been available at no cost to petitioner had counsel sought it. 529 F.3d at 230.  The majority
also found that the state post-conviction court’s determination that counsel’s performance had
not been deficient involved an unreasonable application of Strickland in light of “several
erroneous determinations.” 529 F.3d at 231.  First, the majority rejected the state court’s
rationale that the accident defense pursued at trial would have been inconsistent with the
available mental health evidence, explaining that the two theories could well have been
complementary.  Second, although the state court “discounted the testimony of” petitioner’s
post-conviction mental health expert, this “overlooked a basic lesson from that testimony,”
i.e., that a reasonable investigation by trial counsel could have led to the development of
useful evidence that would have been admissible at trial. 529 F.3d at 231.  And third, the state
court’s heavy reliance on petitioner’s initial refusal to agree to or fund a mental health
investigation was unreasonable because (a) that refusal occurred “quite early in the
proceedings”; (b) a client’s “self-assessment” does not absolve counsel’s “independent duty
to investigate”; (c) the state court’s finding that petitioner was not indigent, and therefore
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ineligible for state-funded expert assistance, was rebutted by clear and convincing evidence
that he actually was indigent at the relevant time; and (d) regardless of indigence, counsel had
been offered assistance free of charge. 529 F.3d at 231-232.  Finally, the Fourth Circuit
majority rejected the state’s invitation to extend Schriro v. Landrigan, 550 U.S. 465 (2007),
to foreclose a finding of ineffectiveness on the basis of petitioner’s initial refusal to cooperate
with a mental health investigation, reasoning that “[n]othing in Schriro permits Gray’s
statement to be used to relieve his counsel of their duty to investigate for mitigating mental
health evidence.” 529 F.3d at 232.

Turning to prejudice, the majority found that the evidence which could have been
presented by competent counsel -- e.g., that petitioner had a “severe mental illness” and his
“ability to conform his conduct to the requirements of the law was ‘significantly impaired’
at the time of the offense” -- had “no downside” and “would surely have provided a
significant boost to Gray’s mitigation case.”  529 F.3d at 236.  The majority also found that
state post-conviction court’s finding that petitioner had not been prejudiced was “contrary to”
Strickland in that the state court required petitioner to show that “the jury would necessarily
have found the existence of the ... mitigating circumstances.”  529 F.3d at234.  The majority
further found that the state court’s decision involved an unreasonable application of
Strickland because it discounted petitioner’s post-conviction mental health expert on the
grounds that his evaluation was performed years after the offense, and that he did not review
the trial testimony describing petitioner’s conduct prior to the offense, and because the state
court failed to reweigh all of the aggravating and mitigating evidence.  Finally, after reviewing
the evidence as a whole and noting that petitioner’s case could have been “quite powerful,”
while the state’s case for death was “far weaker” than the case for death in Williams v. Taylor,
529 U.S. 362 (2000), the majority concluded that “‘there is a reasonable probability that at
least one juror would have struck a different balance.’” 529 F.3d at 238 (quoting Wiggins v.
Smith, 539 U.S. 510, 537 (2003)). 

223) Burdge v. Belleque, 2008 WL 3853445 (9th Cir. Aug. 15, 2008) (unpublished).  The Ninth
Circuit granted relief in this Oregon burglary and sexual assault case, finding that trial counsel
was ineffective for failing to object to the trial judge’s application of a sentencing statute
prohibiting good time credit for offenders who had “previously been convicted” of certain
crimes.  While petitioner committed three different crimes over a three month period, he had
not been convicted of any of them at the time any of the others were committed, and the
sentencing statute was unclear with regard to what was meant by “previously been convicted.” 
Trial counsel did not object to application of the statute in these circumstances, and failed to
otherwise preserve petitioner’s ability to challenge his sentence on appeal.  Approximately
a year after petitioner’s conviction became final, the Oregon Court of Appeals held in another
case that the sentencing statute did not apply to defendants like petitioner.  Petitioner’s
subsequent claim that trial counsel had been ineffective for failing to challenge application
of the statute was rejected by the state supreme court on the ground that the statute was “‘not
so obviously ambiguous that any lawyer exercising reasonable professional skill and judgment
necessarily would have seen it.’”  2008 WL 3853445 at *3.  

On appeal of the denial of federal habeas relief, the Ninth Circuit found the state
court’s decision to have involved an unreasonable application of Strickland. The court
explained, inter alia, that “[t]here is no doubt that a lawyer exercising reasonable professional
skill and judgment would have recognized that [the statute] is subject to multiple
interpretations,” and that the interpretation later adopted by the state court of appeals was the
correct one. 2008 WL 3853445 at *3.  With regard to prejudice, the court found that “there
is more than a reasonable probability that, had trial counsel objected, Burdge would have
benefitted from the Oregon Court of Appeals’ decision ..., or his own case would have been
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the one in which the Oregon Court of Appeals considered the proper interpretation of [the
statute]. ...  Counsel’s failure to preserve the issue for appeal cost Burdge the opportunity to
earn up to four and a half years good-time credit, thus depriving him of a due process right.”
2008 WL 3853445 at *5. 

224) Jells v. Mitchell, 538 F.3d 478 (6th Cir. 2008).  A majority of the Sixth Circuit panel granted
sentencing phase relief in this Ohio capital case, finding that trial counsel were ineffective for
failing to develop and present mitigating evidence, and that the state violated Brady v.
Maryland by failing to disclose material evidence [see SUCCESSFUL CASES – OTHER

CLAIMS, infra]. Petitioner had been sentenced to death by a three judge panel for the
kidnapping and beating death of a woman.

The majority found trial counsel’s sentencing phase preparation deficient both
because that did not begin to prepare until two days after petitioner was convicted (16 days
before the sentencing hearing began), and because they failed to conduct an adequate
investigation, or to take advantage of the availability of a qualified mitigation specialist to
conduct the investigation for them.  Although counsel interviewed three of petitioner’s family
members and consulted a psychologist, the majority found this insufficient given that counsel
were on notice of information that should have caused them to investigate further. 
Analogizing trial counsel’s performance to the circumstances in Wiggins v. Smith and
Williams v. Taylor, the majority observed that “[w]hile Jells’s counsel did not have a specific
obligation to employ a mitigation specialist, they did have an obligation to fully investigate
the possible mitigation evidence available.” 538 F.3d at 495.  The majority concluded its
deficient performance discussion by finding that the state court’s “refusal to recognize that
these omissions by Jells’s counsel fell outside the bounds of professionally competent
assistance constituted an unreasonable application of federal law as determined by the
Supreme Court in Strickland.” 538 F.3d at 497.

The majority went on to find that, “to the extent that it actually addressed prejudice,
the [state court] unreasonably determined that the alleged errors of Jells’s trial counsel did not
prejudice [his] case.” 538 F.3d at 498 (footnote omitted).  The majority explained that an
adequate investigation would have revealed records showing “a history of serious cognitive
learning and socialization impairment,” “‘serious maladjustment’ resulting from [petitioner’s]
frequent moves,” “missed opportunities to deal with Jells’s cognitive difficulties through
special education and remedial classes,” and significant abuse and neglect as a child.  538
F.3d at 500.  The majority viewed this evidence as providing “significantly greater detail
about Jells’s psychological background,” and found that “there is a reasonable probability that
at least one of the [sentencing] judges may have reached a different conclusion.” 538 F.3d at
500. “Rather than being cumulative,” the majority added, “this evidence provides a more
nuanced understanding of Jells’s psychological background and presents a more sympathetic
picture of Jells.” 538 F.3d at 501.

225) Bond v. Beard, 539 F.3d 256 (3rd Cir.  2008), cert. denied, 558 U.S. 835 (2009).  The Third
Circuit affirmed the denial of guilt phase relief and the grant of sentencing phase relief in this
Pennsylvania capital case, finding, inter alia, that trial counsel was ineffective for failing to
investigate and present available mitigating evidence.  The court found that trial counsel
waited “until the eve of the penalty phase to begin their preparations,” and that this “caused
them to fail to inquire meaningfully into Bond’s childhood and mental health,” and deprived
their mental health expert of “sufficient information to evaluate Bond accurately.” 539 F.3d
at 288.  The court commented:

[C]ounsel conducted an ad hoc and perfunctory preparation for the penalty
phase the night before it began. Their “strategy” relied on an uninformed
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guess as to the best available way to present Bond to the jury. We will not
excuse this conduct on the ground that Bond and his family members did not
tell counsel that his background provided fertile territory for mitigation
arguments. Neither Bond nor his family had a duty to instruct counsel how
to perform such a basic element of competent representation as the inquiry
into a defendant’s background. 

539 F.3d at 288.
Examining the state supreme court’s finding that counsel had not performed

deficiently under §2254(d), the Third Circuit found that the state court’s “holding rests in part
on the unreasonable factual determination that trial counsel began meaningful preparations
for the penalty phase at a point prior to the eve of the penalty phase. The record includes no
evidence to that end.” 539 F.3d at 289.  The court also rejected the state court’s conclusion
that petitioner “wishes to second-guess a reasonable strategy,” explaining that “[s]trategy is
the result of planning informed by investigation, not guesswork,” and concluding that “we
must reject any lack-of-deficiency determination even under the deferential AEDPA
standard.” Id.

Turning to prejudice, the Third Circuit looked to the extensive evidence in the state
post-conviction record and found:

Had [counsel] investigated Bond’s background and mental health, they
would have presented a starkly different picture of Bond to the jury at the
penalty phase than the one they actually presented. A reasonable lawyer who
understood Bond’s life history would not have proceeded [ – as trial counsel
had – ] on the theory that he had led a productive life before going on a crime
spree as a result of a series of disappointments. Such an attorney instead
would have presented evidence to the jury of Bond’s abusive and neglectful
family life, his low intelligence, and his psychiatric and psychological
problems. There is a reasonable probability that this different course, even
in the face of competing expert testimony introduced by the Commonwealth,
would have resulted in the imposition of a life sentence

539 F.3d at 292.
In reaching the conclusion that petitioner was entitled to relief, the Third Circuit also

found that the state post-conviction court’s determination that petitioner’s experts’ testimony
had been “thoroughly refuted” by the state’s expert was unsupported by the record and “thus
rests on an unreasonable factual determination.” 539 F.3d at 291-92.  Additionally, the Third
Circuit observed that, in summarily concluding petitioner had shown no prejudice, the state
court had “apparently equated the paltry testimony at the penalty phase hearing with the vastly
expanded testimony provided by friends and family members at the PCRA hearing.” 539 F.3d
at 291. The Third Circuit went on to find that “[t]he two sets of testimony brook no
comparison,” id., and added as follows with regard to §2254(d):

Strickland permits relief where, as here, trial counsel presented some
mitigation evidence but could have introduced evidence that was upgraded
dramatically in quality and quantity. The PCRA court’s conclusion that Bond
had failed to show prejudice, however construed, either reflects an
unreasonable determination of fact (in the comparison of the two sets of
testimony) or an objectively unreasonable application of controlling law (in
denying relief on the basis that Bond already had presented some mitigating
evidence).

539 F.3d at 291.

226) Correll v. Ryan, 539 F.3d 938 (9th Cir. 2008) (amended op.), cert. denied sub nom. Schriro
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v. Correll, 555 U.S. 1098 (2009).  A majority of the Ninth Circuit panel granted sentencing
phase relief in this pre-AEDPA Arizona capital case, finding that trial counsel had been
ineffective in failing to investigate and present available mitigating evidence.  While counsel
was “aware that potential mitigating evidence existed,” he investigated almost none of it,
gathering none of petitioner’s school, criminal, juvenile, medical or mental health records, and
interviewing only a few witnesses. 539 F.3d at 943.  “As anemic as the defense counsel’s
investigation was, his presentation of mitigating evidence at the penalty phase was worse.”
539 F.3d at 946.  Counsel put on no evidence at the sentencing hearing, and instead relied
only on the state’s evidence and a pre-sentence report written by a state probation officer; 
counsel’s mitigation argument occupied less than one page of a written sentencing
memorandum, and his oral presentation covered approximately seven pages of transcript.  Had
counsel investigated, the majority explained, he would have found substantial evidence that: 
petitioner was one of six children abused and neglected by a mother whose commitment to
her religion came before her commitment to her children; a brick wall fell on petitioner’s head
when he was seven years old, likely causing brain damage; petitioner began using drugs to
self-medicate by age ten; all six children in petitioner’s family had substance abuse problems,
five spent time in juvenile facilities, and all four boys spent time in adult prison; after being
shot in the arm at age 14, petitioner was cast out of his parents’ home as required by their
religious beliefs, whereupon he became a ward of the state and quickly acquired an addiction
to heroin; and at the time of the offenses in this case, petitioner was a heavy
methamphetamine user, which likely caused “impulse control problems, judgment
impairment, and aggressiveness . . .” 539 F.3d at 953. 

In finding counsel’s performance deficient, the majority rejected the state’s contention
that counsel had acted pursuant to a “strategy,” explaining both that counsel could not have
formulated a strategy without investigating, and that, “[t]o the extent there was any strategy
involved . . ., it cannot be considered a reasonable strategy by any objective measure.” 539
F.3d at 949.  On the latter point, the majority explained that the pre-sentence report counsel
relied upon detailed petitioner’s extensive criminal history and was filled with language
portraying him in a negative light, such that counsel’s hope of persuading the judge that the
offense had been a “one time incident” was doomed, and indeed “no competent capital
defense counsel would have relied upon the report as providing mitigation evidence, much
less as the sole source of mitigation evidence.” 539 F.3d at 949.  The majority also noted that
counsel’s evidentiary hearing testimony “revealed a fundamental misconception of mitigation
evidence” when he dismissed the possibility that the “classic mitigation evidence” available
in this case could have had any mitigating value. 539 F.3d at 950. 

With regard to prejudice, the majority noted that “there was a substantial amount of
classic mitigating evidence that could have been presented, but was not.”539 F.3d at 952.  The
majority also emphasized that, “[m]ost importantly, because Arizona law required the
imposition of a death sentence if aggravating factors were proven and no mitigating factors
presented, the failure to present any mitigation defense constituted ineffective assistance of
counsel under the standards set forth in Strickland.” 539 F.3d at 956.

227) Carmell v. Quarterman, 2008 WL 4158927 at *10-11 (5th Cir. Sept. 8, 2008) (per curiam)
(unpublished), cert. denied, 557 U.S. 922 (2009).  The Fifth Circuit granted relief on
petitioner’s ineffective assistance of appellate counsel claim in this Texas child sexual assault
case.  On direct appeal, the Supreme Court of the United States reversed the Texas appellate
court’s judgment as to four of the fifteen counts on which petitioner was convicted because
the evidentiary requirements under which the prosecution had been allowed to proceed
violated the Ex Post Facto Clause.  See Carmell v. Texas, 529 U.S. 513 (2000).  On remand
from the Supreme Court, the state argued before the Texas appellate court that petitioner’s
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convictions on the four counts could nevertheless be sustained under the evidentiary standard
mandated by the Supreme Court’s decision.  Two attorneys were appointed in succession to
represent petitioner on remand, but neither managed to file a brief before the Texas court
issued its decision accepting the state’s contentions and affirmed the convictions.  Relying on
United States v. Cronic, 466 U.S. 648 (1984), and Bell v. Cone, 535 U.S. 685 (2002), the Fifth
Circuit found as follows:

Carmell’s attorneys completely failed to challenge the State’s case during
remand proceedings in the Texas Court of Appeals. Specifically, Carmell’s
first court-appointed attorney on remand, Whitlock, failed to discuss the case
with him. And, Carmell’s second court-appointed attorney, McKeathen,
failed to check with Whitlock, the State’s attorney, or the court in order to
determine the status of the case before the Texas Court of Appeals’ judgment
was issued; failed to file a timely motion for leave to file a supplemental
brief or for extension of time; and ultimately failed to file a brief in the Texas
Court of Appeals responding to the State’s arguments. Without any brief
filed on his behalf, Carmell was deprived of his right to challenge the State’s
characterization of the trial evidence and the legal theory upon which the
Texas Court of Appeals searched the record de novo for corroboration of the
victim’s testimony. In addition, McKeathen never notified Carmell of his
appointment as attorney of record, thereby leaving Carmell entirely unaware
of what was occurring in the appeal process. These aggregated errors
undermined the reliability of the process. And, they are of sufficient
magnitude to warrant the presumption of prejudice and for us to conclude
that Carmell’s constitutional right to the effective assistance of counsel on
appeal (after remand) was violated.

The court went on to add that, “in light of the complete lack of an adversarial testing of issues
stemming from the Supreme Court’s remand order, the state habeas court's denial of relief ...
was an objectively unreasonable application of the Supreme Court’s clearly established Sixth
Amendment jurisprudence.”

228) Williams v. Allen, 542 F.3d 1326 (11th Cir. 2008), cert. denied, 556 U.S. 1253 (2009).  The
Eleventh Circuit granted sentencing phase relief in this Alabama capital case, finding that trial
counsel were ineffective for failing to investigate and present available mitigating evidence. 
Petitioner was convicted and sentenced to death for robbing and killing a man for his Porsche
automobile.  At the sentencing phase, the state put up no additional evidence; defense counsel
called one witness, petitioner’s mother, who described physical abuse and substance abuse
by petitioner’s father.  Although the jury voted 9 to 3 in favor of a life sentence, the trial judge
later overrode that recommendation, noting the petitioner’s mother and grandmother had
excellent reputations in the community and that it “would strain credulity to find that the
Defendant’s background was one of total deprivation.” 542 F.3d at 1330.  Petitioner’s
subsequent claim that trial counsel had been ineffective in preparing for and conducting the
penalty phase was rejected in state post-conviction proceedings by the same judge who had
sentenced him to death.  

Relying on the record developed in the state post-conviction proceedings, the
Eleventh Circuit found that the evidence “trial counsel failed to discover paints a vastly
different picture of [petitioner’s] background than that created by [his mother’s trial]
testimony.” 542 F.3d at 1342.  That evidence included lay and expert testimony describing
severe and prolonged physical and emotional abuse by petitioner’s father, and occasionally
by his mother, as well as extreme neglect, deprivation, and depression.  Other evidence
indicated that trial counsel interviewed no more than one of petitioner’s family members, and
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commissioned an evaluation of petitioner only on the questions of competency and
responsibility.  After a detailed review of the evidence, the Eleventh Circuit found that trial
counsel performed deficiently “by choosing to rely entirely” on petitioner’s mother’s account,
which provided “an incomplete and misleading understanding of Williams’ life history.” 542
F.3d at 1340.  The court also found that “the information trial counsel did acquire” – including
the psychologist’s report indicating depression, poor self-esteem, possibility of suicide risk
and a tendency to distort reality – “would have led a reasonable attorney to investigate
further.” 542 F.3d at 1340; see also id. (“A reasonable investigation into the leads in this case
should have included, at a minimum, interviewing other family members who could
corroborate the evidence of abuse and speak to the resulting impact on Williams”).  The court
further determined that counsel’s failure to conduct additional investigation “cannot be
characterized as the product of a reasonable strategic decision,” explaining that “red flags”
would have prompted a reasonable attorney to go further, and that counsel’s focus at trial on
petitioner’s “troubled background” gave them “every incentive to develop the strongest
mitigation case possible.” Id.  With regard to §2254(d), the court found that the Alabama
Court of Criminal Appeals (CCA) unreasonably applied Strickland (as elucidated in Wiggins
v. Smith) when it “focused entirely on counsel’s decision not to present additional mitigating
evidence,” without addressing “whether counsel’s investigation into such evidence was
adequate ...” 542 F.3d at 1341.

Turning to prejudice, the Eleventh Circuit emphasized that “the violence experienced
by Williams as a child far exceeded ... the punishments described at sentencing,” and that,
contrary to the views expressed by the sentencing judge, petitioner’s mother had contributed
to the deprivation and abuse he had suffered. 542 F.3d at 1342-43.  The court also observed
that “this case is not highly aggravated,” as evidenced by the trial court’s finding of only one
aggravating factor and the jury’s 9-3 vote for a life sentence.  542 F3d. at 1343.  The Eleventh
Circuit also found that the CCA’s finding that petitioner was not prejudiced involved an
unreasonable application of Strickland, as illustrated in Williams v. Taylor. The court
explained: 

The [CCA’s] opinion implicates the same concern that the Court addressed
in Williams. Like the state court in that case, the Alabama court rested its
prejudice determination on the fact that Williams’ mitigating evidence did
not undermine or rebut the evidence supporting the aggravating
circumstance. It did not consider the possibility that the mitigating evidence,
taken as a whole, might have altered the trial judge’s appraisal of Williams’
moral culpability, notwithstanding that the evidence did not relate to his
eligibility for the death penalty. In particular, the court did not address
Williams’ argument that the evidence contradicted factors relied upon by the
trial judge in assessing Williams’ culpability. Thus, as in Williams, the court
“failed to evaluate the totality of the available mitigation evidence” in
reweighing the aggravating and mitigating circumstances in this case. Id.
This failure constitutes an unreasonable application of Strickland.”

542 F.3d at 1344.  

229) Johnson v. Bagley, 544 F.3d 592 (6th Cir. 2008).  A majority of the Sixth Circuit panel
affirmed the grant of relief on petitioner’s sentencing phase ineffective assistance of counsel
claim in this Ohio capital case.  The majority began its discussion of the merits by describing
counsel’s strategy of presenting petitioner’s grandmother, Marian Faulkner, “as a pivotal
figure in his life,” who did all she could to help him, and acknowledging that, “[i]n the
abstract, this might well have been a legitimate strategic decision.” 544 F.3d at 600.  The
majority went on to explain, however, that in this case counsel’s strategy was the result of “an
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anemic and leaderless investigation that suffered from at least three conspicuous flaws.” 544
F.3d at 600.  First, counsel never interviewed petitioner’s mother, Demeatra, having reasoned
that her background as a drug addict and prostitute would have made her a “bad mitigation
witness.”  The majority rejected this rationale:  “That someone may make a bad witness is no
explanation for not interviewing her first. And that is particularly true with respect to this
witness, who was Johnson’s mother, not a distant aunt or neighbor. No ‘reasonable
professional judgment[]’ ... could have supported a decision not to interview Demeatra ....”
544 F.3d at 600.  Second, although counsel obtained a substantial quantity of social services
records pertaining to petitioner, they did not read or organize them before having the entire
collection admitted into evidence wholesale.  Had counsel review these documents in
advance, they would have learned that many were irrelevant, and others contained indications
that Faulkner – counsel’s main mitigation witness – had been abusive.  “A review of the
records,” the majority observed, “not only would have tipped [counsel] off to a different
mitigation strategy but also would have avoided the pitfall of submitting records to the jury
that directly contradicted their theory that Faulkner was a positive force for change in
[petitioner’s] life.” 544 F.3d at 600-01.  Third, the majority explained that the mitigation
investigation was completely unstructured and unsupervised, and that counsel did not even
begin to think about selecting a mitigation strategy until after petitioner had been found guilty. 
From these factors, the Sixth Circuit majority concluded that counsel’s performance had been
deficient.   The majority  also found that the state court unreasonably applied Strickland when
it upheld counsel’s performance no the ground that most of the evidence petitioner contended
should have been admitted was actually presented “in some form” at trial. 544 F.3d at 602.
The majority explained:

[T]he [trial] testimony only scratched the surface of Johnson’s horrific
childhood. And even if it is true that some aspects of Faulkner’s and
Demeatra’s problematic roles in Johnson’s life could be gleaned from
reviewing the 12-inch stack of files that defense counsel obtained from
Human Services and admitted into evidence, that does not mean defense
counsel performed a reasonable investigation or for that matter reasonably
used the evidence. As we have shown, defense counsel was not familiar with
the records; some of the records contradicted their mitigation strategy (e.g.,
those showing that Faulkner had contributed to Johnson’s traumatic
childhood rather than worked to improve it); and it hardly constitutes a
reasonable investigation and mitigation strategy simply to obtain Human
Services records from the State, then dump the whole file in front of the jury
without organizing the files, reading them, eliminating irrelevant files or
explaining to the jury how or why they are relevant.

544 F.3d at 602.  The majority went on to add that the state court “also unreasonably
concluded that Johnson’s attorneys ‘presented a meaningful concept of mitigation.’”  “[A]n
unreasonably truncated mitigation investigation,” the majority explained, “is not cured simply
because some steps were taken prior to the penalty-phase hearing and because some evidence
was placed before the jury.” 544 F.3d at 602.  Later, in response to the state’s contention that
counsel should not be faulted for unproductive witness interviews, the majority noted that
“[u]ncooperative defendants and family members ... do not shield a mitigation investigation
(even under AEDPA’s deferential standards) if the attorneys unreasonably failed to utilize
other available sources that would have undermined or contradicted information received.”
544 F.3d at 603.

Turning to prejudice, the majority began by noting that the state court had not
addressed this portion of the Strickland inquiry, and §2254(d) was therefore inapplicable. 
After describing the abuse and neglect suffered by petitioner that trial counsel had failed to
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uncover, and after explaining that a properly informed mental health expert could have given
helpful testimony where trial counsel’s poorly informed expert had actually harmed the
defense, the Sixth Circuit majority summarized its conclusions as follows:

While Johnson’s attorney featured Faulkner as a force for good in his life,
later-discovered evidence showed just the opposite: A jury that imposed
death under the Faulkner-as-saint approach to this case might well have
reached a different conclusion had it learned that in truth she represented one
more bad card that Johnson had been dealt. And by interviewing Demeatra,
Johnson’s attorneys also could have discovered not just that his mother was
a neglectful drug addict but also that she committed atrocities on him that the
evidence introduced at trial does not begin to convey: When Johnson cried,
she put him in a closet (sometimes for the whole day) and gave him beer and
Percocet to stop the crying; she put a cigarette out in his eye; when he was
still an adolescent, she taught him how to prepare crack cocaine and sell it;
and when she hit Johnson’s brother with a glass bottle, she told the police
that Johnson had done it. In our view, the failure to uncover these pieces of
evidence, and others already mentioned, establish prejudice.

544 F.3d at 606.

230) Poindexter v. Booker, 2008 WL 4997500 (6th Cir. Nov. 24, 2008).  The Sixth Circuit
affirmed the grant of relief in this Michigan assault and firearms case, finding that trial
counsel was ineffective for failing to investigate and present testimony from two alibi
witnesses, and from two other witnesses who supported petitioner’s theory that his roommate
had been the actual shooter. Although trial counsel was made aware of both alibi witnesses
before trial, and both had made themselves available to him, he failed to interview them. 
Counsel’s explanation to petitioner for his refusal to interview the alibi witnesses was that
their close relationships to petitioner would ruin their credibility with the trial court. 
Agreeing with the district court, the Sixth Circuit rejected this reasoning, explaining that
“alibi witnesses often have close relationships with the defendant.”  2008 WL 4997500 at *6. 
The Sixth Circuit went on to find that counsel’s refusal to interview the witnesses despite
their ready availability was unreasonable, and that the state appellate court’s determination
that counsel’s omissions were strategic was also unreasonable.  The court further found that,
given the witnesses’ consistent testimony that petitioner remained in their house until after
the shooting had occurred outside, petitioner had been prejudiced by counsel’s deficient
performance. 

Turning to counsel’s failure to call two additional witnesses, the Sixth Circuit again
agreed with the district court’s finding of ineffective assistance.  The two witnesses, Juawanda
and Robert Robinson, were petitioner’s neighbors.  Although they insisted they had never
received subpoenas (counsel claimed to have sent them but offered no proof of having done
so), they appeared at trial anyway.  By the time they arrived, however, closing arguments were
under way and trial counsel declined to request that the proof be reopened, although state law
would have permitted it.  The Sixth Circuit found that counsel’s failure to have the Robinsons
ready to testify or request that the proof be reopened was “neither ‘strategic’ nor reasonable,”
and that “the conclusion by the Michigan Court of Appeals to the contrary was an
unreasonable application of Strickland.” 2008 WL 4997500 at *8.  With regard to prejudice,
the court explained as follows:

Juawanda Robinson’s testimony would have undermined the victim’s
identification of Poindexter, since she heard the victim tell the police that
“Red” shot him. Juawanda Robinson’s testimony that she heard two men
arguing before the gunfire would have strengthened the implication of Petty
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[(petitioner’s other roommate)] as the shooter, since it is consistent with the
alibi witnesses’ accounts that Petty left the house angrily at about that time.
Robert Robinson would have testified that he saw the victim point in the
direction in which the shooter fled, which could have undermined the
victim’s testimony that he did not identify the shooter because he feared the
shooter was still present. But for the absence of the Robinsons’ testimony
that could have undermined or impeached [the victim] and further implicated
Petty, there is a reasonable probability that the result of the proceeding would
have been different. 

2008 WL 4997500 at 8.

231) Avery v. Prelesnik, 548 F.3d 434, 438-39 (6th Cir. 2008), cert. denied, 558 U.S. 932 (2009). 
The Sixth Circuit affirmed the grant of relief in this Michigan murder case, finding that trial
counsel had been ineffective for failing to adequately investigate and present alibi evidence. 
With regard to deficient performance, the court found that although counsel sent an
investigator to find the alibi witnesses petitioner had identified, neither the investigator nor
counsel himself followed up after an initial contact with the brother of one of the witnesses.
The court found that it was “impossible for [counsel] to have made a ‘strategic choice’ not
to have [two alibi witnesses] testify because he had no idea what they would have said.”  The
court went on to find that petitioner was prejudiced, explaining that although the state post-
conviction judge found one of the alibi witnesses (but not the other) incredible, “evaluation
of the credibility of alibi witnesses is ‘exactly the task to be performed by a rational jury,’ ...
not by a reviewing court.” The court also noted that “the availability of willing alibi witnesses
must ... be considered in light of the otherwise flimsy evidence  supporting Avery’s
conviction.”  Here the prosecution’s case rested almost entirely on the testimony of an
eyewitness who had given inconsistent accounts and been unable to pick petitioner out of a
lineup even though she claimed to have know him since she was a child.

232) Sechrest v. Ignacio, 549 F.3d 789 (9th Cir. 2008), cert. denied sub nom. McDaniel v.
Sechrest, 558 U.S. 938 (2009). The Ninth Circuit granted sentencing phase relief and
remanded for merits review of additional guilt-or-innocence phase claims in this pre-AEDPA
Nevada capital case.  After holding that petitioner’s due process rights were violated by the
prosecutor’s improper closing argument, [see SUCCESSFUL CASES – OTHER CLAIMS, infra],
the court also held that trial counsel had been ineffective for stipulating to the admission of
expert testimony by one Dr. Gerow, who had evaluated petitioner at the request of defense
counsel, but was then called to testify by the prosecution.  Dr. Gerow,  who was the only
expert to testify, described petitioner as a dangerous, “incurable sociopath,” and was
otherwise unable “to say anything positive or even mitigating about Sechrest ....” 549 F.3d at
813-14. The Ninth Circuit held that defense counsel performed deficiently by allowing the
prosecution to see the confidential report Gerow had prepared for the defense months before
trial, by making the “indefensible” decision to stipulate to the prosecutor’s right to call Gerow
as a prosecution witness, and by failing adequately to prepare for Gerow’s testimony, which
resulted in defense counsel himself eliciting some of the most damaging information about
his client.  In condemning the stipulation, the Ninth Circuit rejected counsel’s testimony that
he believed Gerow’s testimony for the prosecution would provide helpful background
information about petitioner.  The court reasoned that “[i]f counsel truly believed that [the]
testimony would be helpful, the appropriate ‘strategic decision’ would have been to call Dr.
Gerow to testify on behalf of the defense.”  549 F.3d at 816.  With regard to prejudice, the
court referenced its earlier finding that Gerow’s “testimony, when considered in the context
of the trial as a whole, likely played an important role in the jury’s verdict imposing the death
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penalty.” 549 F.3d at 817. 

233) Brown v. Smith, 551 F.3d 424 (6th Cir. 2008).  The Sixth Circuit granted relief in this
Michigan sexual molestation case, finding that trial counsel was ineffective for failing to
investigate  and obtain counseling records which could have been used to impeach the
accusation leveled against petitioner by his teenage daughter. After determining that §2254(d)
did not apply, the Sixth Circuit noted that although the record was “sparse” (e,g,, there was
no testimony from trial counsel), it appeared counsel’s investigation of the counseling records
“consisted of a two-to-three minute conversation between [the counselor] and one of Brown’s
attorneys ... on the third day of trial.”  551 F.3d at  430.  The court further observed that “no
one disputes that Brown’s attorneys did not seek in camera review of [the] counseling
records, even though, under Michigan law, they were entitled to such review.”  Id.  The court
also explained that counsel could have been aided in seeking in camera review by the
counselor herself, who had indicated concern about the accuser’s credibility and inquired
about how to release her records without violating confidentiality rules.  After emphasizing
that the “prosecution’s entire case hinged on the credibility of [the accuser],” the Sixth Circuit
held that “[i]t was ... negligent – indeed, constitutionally deficient – for Brown’s attorneys not
to seek in camera review of the counseling records,” and there could be no strategic basis for
this omission since, “[w]ithout [such] review ..., Brown’s counsel could not reasonably have
determined what value, if any, those records might have been to his defense ....” 551 F.3d at
432.  With regard to prejudice, the Sixth Circuit found that the contents of the records would
have facilitated effective impeachment of the accuser on the “critical issue” of her animosity
toward the woman petitioner was planning to marry, which would, in turn, have supported the
defense theory that the accuser was lying in order to disrupt her father’s plans.  The court
acknowledged that counsel had accomplished some impeachment on this point using other
evidence, but rejected the state’s contention that the information in the counseling records
would have been cumulative because, whereas the information counsel had used came into
existence months before the accusation against petitioner, the counseling records documented
the accuser’s feelings of hostility “less than one week before she accused her father of
molesting her.” 551 F.3d at 434.  “Given the nature of th[e] missing evidence,” the Sixth
Circuit concluded, “its absence was an error sufficient – where there was no other evidence
of Brown’s guilt – to undermine our confidence in the outcome of his trial.” 551 F.3d at  435.

234) Walbey v. Quarterman, 2009 WL 113778 (5th Cir. Jan. 19, 2009) (per curiam)
(unpublished).  The Fifth Circuit granted penalty phase relief in this Texas capital case,
finding that trial counsel was ineffective for failing to investigate and present available
mitigating evidence.  Although the prosecution provided trial counsel with a substantial body
of records relating to petitioner’s background, counsel only skimmed them before passing
them on to the psychologist he retained approximately a week before trial and relied upon to
determine the sentencing phase strategy;  the psychologist, in turn, spent only two hours
reviewing the information and preparing to testify.  Counsel also failed to interview a
significant number of available witnesses, failed to present any evidence of petitioner’s
relationship with the decedent (a former foster mother), and made no effort to rehabilitate his
expert after the prosecution extracted an admission that petitioner’s characteristics could be
consistent with antisocial personality disorder. 

Turning to the extensive evidence presented at an evidentiary hearing before the
federal magistrate, the Fifth Circuit characterized petitioner’s childhood as “a nightmarish hell
of cruelty and neglect,” 2009 WL 113778 at *2, and “bloodcurdling,” 2009 WL 113778 at *7. 
The court detailed, among other facts, how petitioner was made to drink beer and smoke
marijuana before age three, was physically and mentally abused by his mother, and later by
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his father, who kidnapped him and held him for five years, was hospitalized at age twelve
with a possible diagnosis of schizophrenia, and was a runaway who fed himself by stealing
at age thirteen. 2009 WL 113778 at *2-3.  The court also noted that an assessment performed
when petitioner was thirteen revealed his “extreme sensitivity to rejection and abandonment,
low self-esteem, and ... impoverished relationships with others,” and that the decedent had
served as petitioner’s foster mother for several months before dropping him at a youth center,
ostensibly so that he would be cared for while she went on vacation, and then never returned
for him.

The Fifth Circuit agreed with the district court’s determination that trial counsel’s
performance was deficient, observing that “[t]here was essentially no effective investigation
of the mitigation issue,” and that “[r]easonable professional judgment could not support such
a limitation in light of” capital trial counsel’s well established obligations. 2009 WL 113778
at *5.  The court further held that the Texas Court of Criminal Appeals’ (TCCA) finding that
counsel had not been deficient was “contrary to or an unreasonable application of Williams
[v. Taylor].”  The court supported this conclusion with an explanation of five ways in which
“[t]he facts in Williams are almost identical to the facts of [petitioner’s] case.”  2009 WL
113778 at *6. 

With regard to prejudice, the Fifth Circuit held that, “[i]n light of the plethora of
mitigation evidence that [trial counsel] failed to introduce at trial, ... Williams establishes that
the TCCA’s decision was ... an unreasonable application of clearly established federal law ...”
2009 WL 113778 at *6.  Addressing the state’s arguments in opposition to a finding of
prejudice, the Fifth Circuit first rejected the contention that the evidence presented by trial
counsel “outlined the same mitigating factors for the jury as Walbey now contends should
have been presented.”  2009 WL 113778 at *6. “Williams,” the Fifth Circuit explained,
“stands for the proposition that counsel can be prejudicially ineffective even if some of the
available mitigation evidence is presented and even if there is psychiatric testimony.”  2009
WL 113778 at *7.  Here, the evidence was “substantially incomplete,” the trial testimony of
petitioner’s grandmother was “inaccurate in several important respects,” and the testimony
of one set of petitioner’s foster parents was “general and conclusional.” 2009 WL 113778 at
*7.  The Fifth Circuit also explained that all of the post-conviction experts “highlighted the
need for some explanation of a crime for a mitigation defense to succeed,” and that the trial
expert’s lack of information “reduced [him] to an explanation that he now describes as ‘pretty
dadgum lame.’” 2009 WL 113778 at *8.  The Fifth Circuit went on to reject the state’s
contention that “the brutality of [the] crime eclipses any mitigating evidence” as “a non-
starter” given that most capital cases involve brutal crimes.  2009 WL 113778 at *8.  Finally
the court also rejected the state’s assertion that the mitigating evidence would not have helped
petitioner because it could have been “double-edged.”  After distinguishing the cases relied
upon by the state, the Fifth Circuit added that the prosecution had presented evidence of many
of petitioner’s prior bad acts, and “had thus already introduced the aggravating ‘edge’ of some
of the evidence it now contends is double-edged.” 2009 WL 113778 at *10.  The court
concluded by finding that the available evidence was “sufficient to create a reasonable
probability that one juror would have voted for life in prison rather than death,” and that “[i]t
was unreasonable under Williams for the TCCA to conclude otherwise.” 2009 WL 113778
at *10.

235) Adams v. Quarterman, 2009 WL 1069330 (5th Cir. April 22, 2009) (per curiam)
(unpublished).  The Fifth Circuit affirmed the grant of sentencing phase relief in this Texas
capital case, finding that trial counsel was ineffective for failing to develop and present
available mitigating evidence.  

After affirming the district court’s decision to hold an evidentiary hearing, the Fifth
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Circuit began its merits analysis by rejecting the state’s contention that petitioner’s claim
could not succeed because had “purportedly instructed [counsel] not to contact Adams’s
family.”  2009 WL 1069330 at *5.  “Even assuming Adams issued such an instruction,” the
court stated, “we disagree.”  Id.  First, the court rejected the state’s argument that Schriro v.
Landrigan foreclosed relief, noting that “there is no evidence that Adams instructed counsel
not to present mitigating evidence,” and that, “[e]ven if Adams had instructed [counsel] not
to contact family members and presumably not to present mitigating evidence derived directly
from them, [counsel] was not relieved of conducting a mitigation investigation[.]” Id.  The
court went on to point out that “family members do not represent the only potential avenue
of mitigating evidence. Thus, an instruction not to contact a defendant’s family members does
not equate with a blanket instruction not to investigate or present any mitigating evidence.” 
Id. Additionally, the court noted counsel’s testimony that he would have investigated as he
thought appropriate, regardless of petitioner’s instructions, such that “[w]hatever Adams’s
instructions were, they did not have a substantial bearing on the extent of [counsel]’s
mitigation efforts.”  Id.  The court also remarked that counsel was not relieved of the
obligation to investigate merely because the first three family members interviewed were not
helpful: “[T]hree uncooperative family members does not an unwilling family make.” Id.  The
court further found it “troubling that [counsel], without accepting responsibility for his own
investigation, seems to have expected Adams’s family members to come forward
independently, irrespective of [counsel]’s investigative efforts.” Id. 

Having detailed the inadequacies of counsel’s investigation, the Fifth Circuit next
determined that “it was impossible for [counsel] to make a strategic decision to pursue his
stated mitigation theory that emphasized Adams’s cooperation with police and his relatively
lesser participation in the murder.”  2009 WL 1069330 at *6. “When ... counsel does not
conduct an investigation sufficient to enable him to reach an informed decision,” the court
explained, “we must reject the assertion that counsel made a strategic choice not to emphasize
the defendant’s background.” Id.  After adding that the available mitigating evidence “would
have been wholly consistent,” id., with the approach counsel took at trial, the court held that
counsel’s “investigation was insufficient as a matter of law,” and that “[t]he contrary state
habeas court and TCCA rulings are not merely incorrect; both are contrary to and
unreasonable interpretations of clearly established federal law,”  2009 WL 1069330 at *7. 

Before examining whether petitioner was prejudiced, the Fifth Circuit considered and
rejected the state’s argument that the district court erred by evaluating “the extent of available
prejudicial evidence ... by relying on unsubstantiated affidavits.”     2009 WL 1069330 at *7. 
The court explained that, “[w]hen a petitioner comes forward with affidavits from those
non-testifying witnesses attesting under oath as to (1) what they would have said at trial and
(2) that in fact they would have testified at trial if they had been asked, we are chary to reject
the uncalled witnesses’ statements.”  Id.  “For a court to make [the Strickland prejudice]
inquiry based on uncalled witnesses’ affidavits,” the court added, “is non-controversial; many
courts regularly assess affidavits as competent evidence.”  Id. 

Finally, with regard to prejudice, the Fifth Circuit found that “even a minimally
sufficient investigation” would have revealed “substantial evidence that might have influenced
the jury to determine that mitigating factors required a sentence of life imprisonment rather
than death.” 2009 WL 1069330 at *7. That evidence included proof that petitioner was
physically abused and neglected by both parents; that when his foster mother met him at age
two neither he nor his siblings had eaten for days, and petitioner “was covered in” what
appeared to be cigarette burns; that petitioner’s mother tried to extort $5,000 from his foster
mother for the “privilege of continuing to keep him” and later committed perjury in order to
regain custody; and that petitioner suffered from “bipolar disorder, alcohol and drug
dependence, and a personality disorder with borderline features” attributable to the abuse and

Successful Cases - IAC  1545 -- CTA



neglect he endured as a child.  After rejecting the state’s argument that the value of this
evidence was limited because it was “double-edged,” and after noting that petitioner had
attempted to take full responsibility for the crime in order to delay his co-defendant’s
execution, the Fifth Circuit concluded that prejudice had been shown, and that “[t]he
conflicting rulings of the state habeas court and the TCCA are contrary to, or an unreasonable
interpretation of, clearly established federal law.” 2009 WL 1069330 at *8. 

236) Hummel v. Rosemeyer, 564 F.3d 290 (3rd Cir.), cert. denied sub nom. Pitkins v. Hummel,
558 U.S. 1063 (2009). The Third Circuit granted relief in this non-capital Pennsylvania
murder case, finding that trial counsel was ineffective for stipulating to petitioner’s
competency and for failing to invoke state procedures for determining competency.  After
shooting and killing his adulterous wife, petitioner attempted suicide but survived a self-
inflicted gunshot to the head.  The wound left him with serious memory, attention and
cognitive deficits, and an array of other disabilities.  At the request of appointed trial counsel
(Bell) petitioner was examined for competency by two psychologists, one retained by the
prosecution and the other retained by the defense; the former was “unable” to find petitioner
competent, and the latter found him only “marginally competent.” 564 F.3d at 292.  Without
invoking further competency procedures available under state law, without ever having met
or spoken with petitioner, and without otherwise following up on petitioner’s parents’ reports
that their son, for whom they had been appointed as guardians, was not competent, trial
counsel stipulated to petitioner’s competence and proceeded to trial.  

The Third Circuit focused on “two aspects of Bell’s performance ...: Bell’s agreement
that Hummel was competent to stand trial ..., and Bell’s failure to request that the court order
an evaluation of Hummel’s competency by a psychiatrist.” 564 F.3d at 298.  As to the first,
the court, citing Wiggins v. Smith, began by noting that its inquiry required an examination
of “whether the background investigation that led to Bell’s decision to stipulate to Hummel’s
competency was reasonable.” 564 F.3d at 298.  After describing the equivocal reports from
the two psychologists upon whom counsel had relied, the Third Circuit observed that, “We
must ask whether either of these reports presented such an unqualified affirmation of
Hummel’s competency to stand trial so as to lead a reasonable attorney under these
circumstances to stipulate that Hummel was competent. The answer is self-evident. Neither
does.” 564 F.3d at 300.  The court went on to conclude as follows with regard to counsel’s
decision to stipulate:

The combination of (1) Bell’s stipulation to the competency of a defendant
he had never met; (2) never meeting with Hummel between the preliminary
hearing and jury selection, and failing to explain to Hummel’s parents why
such a meeting was necessary and press them to arrange it; (3) failing to
advise the trial court of Hummel’s parents/guardians’ concerns about
Hummel’s competency; and (4) concluding Hummel was competent after
reviewing what were, at best, ambivalent psychological reports on the
defendant’s competency, leads us to conclude that a reasonable attorney
would not have stipulated to his client’s competency without insisting on
more information and further proceedings. Bell was ineffective for failing to
do so.

564 F.3d at 302.
The Third Circuit also found that “Bell’s failure to attempt to invoke the Pennsylvania

procedures designed for the situation when a defendant’s competency is questionable is a
further basis for finding Bell was ineffective.” 564 F.3d at 302.  After explaining that counsel
“could have filed an application for an examination of Hummel’s competency,” and that
counsel “never even asked that a psychiatrist be appointed,” the court remarked that it saw “no
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persuasive explanation for his failing to have done so.” 564 F.3d at 302-03.  “The issue before
us,” the court added, “is not whether we must defer to the state court’s determination that
Hummel was competent but whether Bell was ineffective in his omissions and actions that led
to the state court’s determination that Hummel was competent and, if so, whether Hummel
was prejudiced as a result. As our prior discussion demonstrates, Bell was so clearly
ineffective that the state court's finding to the contrary is not entitled to deference because it
was an unreasonable application of Strickland.” 564 F.3d at 304.  Having earlier noted that
petitioner “must demonstrate that there is a reasonable probability he would have been found
incompetent to stand trial” absent counsel’s deficient performance, 564 F.3d at 303, the Third
Circuit concluded that the state post-conviction court’s denial of relief on the ground that
petitioner “failed to show the examination would have established” incompetence was
contrary to the “reasonable probability” standard prescribed by Strickland.  564 F.3d at 305. 
In light of the post-conviction testimony of a psychiatrist who found that petitioner had not
been competent, the court concluded that petitioner had been prejudiced by counsel’s errors. 

237) Richards v. Quarterman, 566 F.3d 553 (5th Cir. 2009).  The Fifth Circuit affirmed the
district court’s grant of relief in this non-capital Texas murder case, finding that trial counsel
was ineffective in several ways, and that the cumulative impact of counsel’s deficiencies was
prejudicial.  Petitioner, a homeless man, was convicted of murder in connection with the
beating death of another homeless man.  In state habeas proceedings petitioner contended that
trial counsel (Davis) had been ineffective in failing to present (or allow the presentation of)
exculpatory evidence, failing to request a lesser included offense instruction, and failing to
present petitioner’s medical records.  Without holding an evidentiary hearing, the state habeas
court denied relief by adopting the state’s proposed findings, which mirrored an affidavit trial
counsel had signed for the state.  After reviewing petitioner’s pro se federal habeas petition,
the district court appointed counsel and ordered an evidentiary hearing, at which trial counsel
testified in a manner later described by the district court as “doing what she could to assist the
State in defeating her former client’s habeas petition,” and “being less than candid.” 566 F.3d
at  560.  

After upholding the district court’s decision to hold an evidentiary hearing, the Fifth
Circuit agreed that counsel had been deficient in “failing to present – and through hearsay
objections, preventing the prosecution from presenting – crucial exculpatory evidence”
indicating that while petitioner had hit the decedent the night before he died, a group of other
men had beaten the decedent nearer in time to his actual death.  566 F.3d at 564.  After
reviewing the evidence and trial counsel’s attempt to justify her performance as “strategic”
(an effort the district court characterized as “legal prestidigitation,” 566 F.3d at 566), the Fifth
Circuit declined to conclude that “the district court clearly erred in disregarding Davis’s
account of her trial strategy.”  566 F.3d at 566.  “Even if we were to accept Davis’s version
of her trial strategy,” the court added, “there does not appear to be any legitimate strategic
reason for Davis’s failure to present evidence (or more evidence) that another attack,
involving multiple assailants, took place after the incident [involving petitioner and the
decedent].”  566 F.3d at 567.  After further noting that, although trial counsel had presented
some of the evidence at issue, her failure to “meaningfully bring out the significant
differences” between the witnesses’ accounts constituted deficient performance, the Fifth
Circuit concluded that the state court’s rejection of this portion of petitioner’s claim involved
an unreasonable application of Strickland v. Washington. 566 F.3d at 568.

Next, the Fifth Circuit agreed with the district court’s determination that trial counsel
was deficient in failing to request an instruction on the lesser included offense of aggravated
assault.  Rejecting trial counsel’s claims that she believed such a request would have been
frivolous, and that she did not want to give the jury the option to convict on a lesser charge,
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the Fifth Circuit observed that counsel’s “testimony strongly suggests that she both failed to
recognize th[e] possibility [that the jury could have rejected petitioner’s self-defense claim
while believing he did not kill the decedent] and misunderstood the law governing
lesser-included offenses.” 566 F.3d at 569.  The court went on to conclude that counsel’s
testimony was “a ‘post hoc rationalization’ rather than a genuine account of her decision-
making process,” and that the state court’s conclusion that counsel had not performed
deficiently was unreasonable.  566 F.3d at 569-70.  The court reached the same conclusion
with regard to counsel’s claimed strategic reason for failing to present petitioner’s medical
records to show that he suffered from significant physical impairments.  Agreeing with the
district court that counsel had no legitimate strategic reason for failing to use the records, the
Fifth Circuit found that counsel’s explanations were “developed after the fact,” “make no
sense,” and failed to support her “claim that her ethical duty ... prevented her from entering
the records into evidence ...,” and that the state court’s rejection of this portion of petitioner’s
claim was unreasonable. 566 F.3d at 570.  Finally, the Fifth Circuit again agreed with the
district court’s determination that counsel’s claim that she spoke with several prosecution
witnesses prior to their testimony was contradicted by the record and not credible, and that
her failure to investigate was constitutionally deficient.  “[G]iven the fundamental importance
of adequate pre-trial investigation,” the Fifth Circuit added, “the state court’s decision was
an ‘unreasonable application’ of Strickland, and ...  the state court’s contrary factual findings
have been rebutted by clear and convincing evidence.” 566 F.3d at 571. 

Turning to prejudice, the court found that a “lengthy discussion” was unnecessary:
But for the deficiencies in Davis’s performance ..., the jury would have heard
compelling evidence that there was another, more serious assault on [the
decedent] after the one described by the prosecution’s witnesses and
Richards himself, as well as of Richards’s documented frailties. Based on our
review of the record and considering the cumulative effect of Davis’s
inadequate performance, we think it is extremely likely that, but for Davis’s
objectively unreasonable representation of Richards, the jury would have
concluded that the later assault led to Baker’s death, and would have
convicted Richards of, at most, aggravated assault.

566 F.3d at 571-72.

238) Wilson v. Mazzuca, 570 F.3d 490 (2nd Cir. 2009). The Second Circuit granted relief in this
New York robbery case, finding that trial counsel had been ineffective by opening the door
to, or directly introducing, damaging and otherwise inadmissible evidence against petitioner.
The court found that trial counsel “committed five ‘devastating errors’” that allowed
prejudicial information to cloud the jury’s fact-finding,” 570 F.3d at 502, including: eliciting
testimony from the complainant that he feared retaliation from petitioner; opening the door
to admission of the complainant’s identification of petitioner through a mug shot from a mug
book; refusing redaction of the mug shot showing petitioner with a booking plate hanging
around his neck; moving into evidence a police report describing petitioner’s previous arrest
in connection with an armed shakedown; and opening the door to petitioner’s prior
convictions for a string of crimes by eliciting character evidence. “The record,” the Second
Circuit observed, “indicates that defense counsel misinterpreted and misunderstood the law,
failed to pay attention, acted recklessly, and did not appreciate the consequences of his
decisions, even though in many cases he was explicitly warned of the risks by the trial court.”
570 F.3d at 506.  The court went on to find that petitioner had been prejudiced, explaining
that “the prosecution's case was based entirely on a single eyewitness identification made two
years after the robbery by a reluctant eyewitness who testified only after being served with
a material witness warrant,” and that “[t]here was no physical evidence that linked Wilson to
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the crime ... and Wilson made no inculpatory statements.” 570 F.3d at 506-507. Finally, after
concluding that petitioner had been prejudiced, the Second Circuit added that “it was an
unreasonable application of Strickland for the state courts to conclude otherwise.” 570 F.3d
at 507.

239) DeShields v. Shannon, 2009 WL 1990995 (3rd Cir. July 10, 2009) (unpublished). The
Third Circuit affirmed the grant of relief in this Pennsylvania aggravated assault case, finding
that the “cumulative effect” of three instances of deficient performance by trial counsel
violated the Sixth Amendment, and that the state courts had unreasonably applied Strickland
in denying relief. Petitioner was charged with shooting one person and firing at a police
officer. He denied having carried or fired a gun at the time of the shooting, and no gun was
found on his person or at the scene. With no physical evidence linking petitioner to the
shooting, the prosecution relied on eyewitness testimony from a woman who claimed to have
seen petitioner fire a shot. Although trial counsel possessed a statement from the witness,
given on the night of the incident, claiming that she had not seen the shooter, counsel did not
confront her with it at trial. Additionally, while the state elicited testimony that gunshot
residue tests on petitioner’s hands proved inconclusive, and that such a result can occur when
a shooter wipes his hands on his clothing, trial counsel failed to obtain and present available
evidence that petitioner’s clothes had also been tested and produced inconclusive results.
Finally trial counsel failed to call two witnesses, both of whom were present in the courtroom,
who could have testified that they were with petitioner at the time of the shooting, and that
he had neither been armed nor fired any shots. After rejecting the state courts’ handling of
each instance of deficient performance – the state courts “sidestep[ped] the issue” of counsel’s
failure to confront the eyewitness by noting that she had been cross-examined on other
matters, misrepresented the record on gunshot residue testing, and unnecessarily treated the
two favorable witnesses as a “package deal,” 2009 WL 1990995 at *4 – the Third Circuit held
that petitioner was entitled to relief.

240) Bigelow v. Haviland, 576 F.3d 284 (6th Cir. 2009). The Sixth Circuit affirmed the grant of
relief in this Ohio kidnapping, assault and arson case, finding that trial counsel was ineffective
for failing adequately to investigate the availability of witnesses to support petitioner’s
defense that he had been working at a house 150 miles away from the scene at the time of the
crime. Relying on evidence developed during a state post-conviction relief hearing and at a
subsequent hearing before the federal district court, the Sixth Circuit found “no reasonable
explanation [for counsel’s] unwillingness to do more” after learning, four days before trial,
that petitioner had personally located one witness to support the alibi he had consistently
asserted. The court adhered to this view despite the fact that the single alibi witness had told
counsel that the only other potential witness present that day was someone counsel knew
could not verify the date. Rather than accepting counsel’s decision to go no further in light
of what he knew, the Sixth Circuit found that, under the circumstances, counsel was obligated
to do more:

An attorney’s duty of investigation requires more than simply checking out
the witnesses that the client himself identifies. And that is especially true
here since [counsel] knew that Bigelow suffered from an “untreated mental
illness,” and that his “recollection [was] not fully with him” regarding the
June 1993 period because he was not “taking his medication at the time.”
[Counsel] had no reasonable basis for assuming that Bigelow’s lack of
information about still more witnesses meant that there were none to be
found.

576 F.3d at 288. “A minimal investigation,” the court continued, “into the reason that
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Bigelow had been working [at the house] (surely a key component in developing a coherent
alibi narrative) also would have brought to light the fact that [a landscaping company] was at
the house that day.” Id. at 288-89. The court went on to conclude that, “[i]n a case in which
everything turned on the alibi defense ... [counsel] had ample reasons to do more than he did
with the one alibi witness that his client found. ... In ruling to the contrary, the Ohio courts
unreasonably applied Strikcland.” 576 F.3d at 289. 

With regard to prejudice, the court emphasized that the prosecution’s case “was far
from overwhelming,” and found that the evidence that would have been available from the
three additional alibi witnesses counsel could have utilized would have made a difference.
“[W]hen the only evidence linking Bigelow to the scene of the crime was two far-from-ideal
witnesses,” the court observed, “it is fair to conclude that these three alibi witnesses – when
added to Greenlee’s previously uncorroborated alibi testimony – readily could have altered
the balance.” 576 F.3d at 291. The court went on to conclude that petitioner “has shown that
his counsel's constitutionally inadequate alibi investigation prejudiced his defense, and that
the state court’s conclusion to the contrary unreasonably applied Strickland.” Id. at 292.

241) Hamilton v. Ayers, 583 F.3d 1100 (9th Cir. 2009). The Ninth Circuit panel granted relief in
this pre-AEDPA California capital case, finding that counsel was ineffective in failing to
investigate and present available mitigating evidence at the penalty phase of petitioner’s 1982
trial. Counsel had never tried a capital case, and his investigator had no training in preparing
for a capital sentencing trial. Between them, counsel and his investigator interviewed two
witnesses with knowledge of petitioner’s background, and collected substantial documentary
evidence about petitioner’s troubled childhood, much of which counsel failed to review. At
the sentencing proceeding, which occupied 39 pages of trial transcript, counsel waived his
opening statement and called only one witness, petitioner’s mother, who testified for five
pages and offered only vague allusions to the difficulties petitioner had endured as a child.
Assessing the reasonableness of counsel’s performance, the court rejected the state’s
contention that petitioner’s refusal to cooperate was to blame for the meager case presented
at sentencing. The court explained that the evidence concerning petitioner’s cooperativeness
was disputed, and that, in any event, counsel had multiple leads to follow that did not require
his client’s assistance, and professional norms prevailing in 1982 required him to have done
so. The court then undertook a lengthy and detailed discussion of the evidence that was
readily available to counsel. This evidence indicated, among other things, that: petitioner’s
father was physically and sexually abusive; his mother was complicit in his father’s abuse;
following his parents’ arrest for sexually abusing his sister, petitioner endured a series of
placements with abusive foster parents; indications that petitioner had serious psychological
problems were recognized by mental health professionals beginning when he was twelve years
old, but the professionals’ recommendations for treatment were never followed; and mental
health problems and sexual abuse were also common among petitioner’s extended family.  

Following its discussion of the available evidence and trial counsel’s failure to
recognize, develop or present it, the Ninth Circuit rejected the district court’s conclusion that
the standard of practice in 1982 was sufficiently different from the present standard to warrant
a finding that trial counsel’s performance had been reasonable: 

In focusing on the particular ways in which the “standard practice” has
changed, ... the district court failed to recognize the ways it has remained the
same. For example, we need not decide whether standard practice at the time
of trial included retaining a “mitigation expert” – someone specially trained
in investigating and presenting mitigating evidence at the penalty phase of a
capital trial – because the deficient performance here did not result from
counsel’s failure to hire a specialized investigator. Rather, it resulted from
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counsel’s failure to pursue obvious leads provided by the people he did
interview, to review relevant documents that were in his possession, and to
present to the jury the mitigating evidence of which he was aware, among the
other errors we have chronicled above. Similarly, we need not decide
whether standard capital practice in Tulare County in 1982 included
preparing a “social history” report per se. It is undisputed that counsel was
required to obtain the type of available information that a social history
report would contain, such as family and social background and mental
health, which Hamilton’s counsel failed to do.

583 F.3d at 1130. After further noting that petitioner’s “Strickland expert’s testimony as to
the minimal steps that counsel was required to take in 1982 is consistent with our established
case law,” the court held that, “[b]ecause both the investigation and presentation of mitigating
evidence at the penalty phase were unreasonable under the prevailing professional norms at
the time of trial, ... counsel’s performance was deficient.” Id.

With regard to prejudice, the court rejected “[a]s a matter of law” the district court’s
reliance on the absence of evidence that petitioner’s crime was “‘attributable to’ his
disadvantaged background or mental health problems.” 583 F.3d at 1132. After further
discussion of the ways in which trial counsel failed to take advantage of the available
evidence to refute the prosecution’s theory and bolster his own case, the court held that
petitioner had shown prejudice:

It is difficult to imagine a more significant discrepancy than that between the
portrait painted at the penalty phase of a man whose childhood was
“unfortunate” but largely unmarred, and that of a child who was raised in the
presence of incest, rape, and violence, suffered from mental illness, and was
shuffled from home to home. Although this classic mitigating evidence was
available to defense counsel at the time of trial, it was only revealed years
after Hamilton was sentenced to death. We therefore hold that Hamilton was
denied effective assistance of counsel. 

583 F.3d at 1135-36.

242) Libberton v. Ryan, 583 F.3d 1147 (9th Cir. 2009), cert. denied, 560 U.S. 979 (2010). The
Ninth Circuit granted sentencing phase relief in this Arizona capital case, finding that trial
counsel was ineffective for failing to investigate and present available mitigating evidence.
After beginning its merits analysis with a discussion of Williams v. Taylor, Wiggins v. Smith
and Rompilla v. Beard, the court found that, under the Supreme Court’s approach in those
cases, trial counsel’s “performance ... was deficient.”  The court explained that counsel called
only two witnesses, “both of whom were only tenuously connected to Libberton.” 583 F.3d
at 1168. As a result, the only information from petitioner’s family that went before the
sentencing court was contained in the pre-sentence report (PSR), which paraphrased
petitioner’s father as expressing confidence that petitioner was guilty and that he had taken
the lead in planning the murder with his two co-defendants. The Ninth Circuit also noted that
counsel failed to pursue evidence indicating that one of the co-defendants (James) was known
to be violent and unstable and had likely been the leader, as well as evidence that the other
co-defendant (Norton), who had been a key prosecution witness, had psychological problems
that made him unreliable. After observing that trial counsel’s “performance was worse than
that of the attorneys in Rompilla,” the court concluded that “No possible strategy could justify
[counsel’s] lack of diligence in pursuing mitigating evidence.” 583 F.3d at 1169.

With regard to prejudice, the court contrasted the evidence presented to the
sentencing court with the information developed in post-conviction proceedings and
concluded that the “[e]vidence [counsel] could have discovered in the course of a proper
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investigation would have dramatically transformed the case for mitigation.” 583 F.3d at 1171.
First, the court noted the availability three witnesses who would have provided detailed
testimony of James’ violent and unpredictable nature, and in so doing bolstered the claim that
James, not petitioner, had been the leader of the group. Likewise, the court recognized
“readily available” evidence that could have been used to portray Norton as a known liar.
Second, the court reviewed the available testimony from petitioner’s mother and sister, as well
as a family friend, who described petitioner’s father (the only family member who appeared
in the PSR) as having been violent and abusive toward petitioner when he was a child. The
court went on to conclude that counsel’s “failure to find and present this evidence was
prejudicial.” 583 F.3d at 1173.

243) Johnson v. Mitchell, 585 F.3d 923 (6th Cir. 2009). The Sixth Circuit granted penalty phase
relief in this Ohio capital case, finding that trial counsel was ineffective for failing to
investigate or present any mitigating evidence. Petitioner had been convicted ̀ and sentenced
to death at a previous trial, but that judgment was reversed on direct appeal on various
grounds, including ineffective assistance of trial counsel for failing to investigate and present 
mitigating evidence. At the retrial, petitioner was represented by the attorney (Willis) who had
successfully handled his direct appeal, but that attorney did nothing more to prepare for the
penalty phase than had the prior attorney whose ineffectiveness he had argued in the earlier
appeal. The Sixth Circuit summarized the deficiencies in counsel performance as follows:

The petitioner’s counsel at his second trial reviewed the transcript of the first
trial, noted the ineffective assistance provided by Johnson’s original attorney,
and convinced the Ohio state courts that it violated constitutional standards
of representation. Nevertheless, prior to and during Johnson’s second trial,
attorney Willis admittedly interviewed no new or old witnesses, did not
request or hire an investigator for the second trial, “felt there was no need for
any new investigation into Gary Johnson’s case,” did not seek any discovery
prior to the second trial, and presented no evidence in mitigation at the
second trial. Thus, in effect, Willis merely replayed the disastrous initial trial
a second time. Not surprisingly, the same result followed, and Johnson was
once again sentenced to die at the hands of the state for his crimes. ¶ Willis’s
justification for the lack of any investigation into his client’s background and
circumstances, beyond the mere reading of the transcript of the first trial, was
that Johnson “could think of no one that could say anything good on his
behalf.” Obviously, confining investigation in the defense of a capital case
to only the “good” things that could be said about the client cannot be
considered a reasonable investigation.

585 F.3d at 942. The court went on to conclude that, “[w]ithout question, the utter lack of
meaningful mitigation investigation by Willis in this case compels the conclusion that the
representation offered to Johnson by his second trial attorney was deficient ....” Id.

With regard to prejudice, the court observed that, “[g]iven the fact that the only
evidence placed before the jury by the petitioner ... was Johnson’s own unsworn statement,
a statement in which he chastised the jurors for their guilty verdict, almost any other
mitigation testimony offered would be considered both stronger and more substantial than
what Willis proffered.” 585 F.3d at 943. The available evidence included testimony from four
members of petitioner’s family who could have described his character and background, and
pled for his life. Additionally, drawing from a psychologist’s affidavit submitted during state
post-conviction proceedings, the court noted that petitioner had suffered physical and
emotional abuse at the hands of his father, had been persecuted as an African-American child
in a predominantly white neighborhood, and had experienced problems with drugs. The
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psychologist’s affidavit also detailed a diagnosis of “mixed personality disorder with
histrionic, antisocial, and paranoid features ... directly related to [petitioner’s] home life and
early childhood development,” which included abuse, drugs, and an upbringing dominated by
“role models ...engaged in illegal activities,” including prostitution. 585 F.3d at 944. The
Sixth Circuit viewed this evidence as presenting “a drastically different portrait of the
petitioner,” which “would have allowed the jurors to see that [his] relatives did care about
[him], that as a child he had endured many hardships and traumatic experiences, and that he
suffered from a personality disorder that, although not absolving him of responsibility for his
crimes, helped explain why certain circumstances would be viewed by the petitioner in certain
ways and would prompt certain abnormal responses.” 585 F.3d at 945; see also id. (“The jury
might also have seen Johnson as an individual struggling to act appropriately in the face of
paranoia and a distorted world view, a struggle that was only exacerbated by drug abuse.”).
Finally, although the Sixth Circuit engaged in no analysis of the state court’s rejection of
petitioner’s ineffective assistance claim during its own discussion of that claim, it observed
in the “Conclusion” of its opinion that “the state courts unreasonably applied well-established
law in concluding that the petitioner’s attorney at his second trial afforded him
constitutionally effective assistance ....” 585 F.3d at 946.

244) Bostick v. Stevenson, 589 F.3d 160, 167-68 (4th Cir. 2009). The Fourth Circuit granted relief
on petitioner’s Roe v. Flores-Ortega, 528 U.S. 470 (2000), claim in this South Carolina non-
capital murder case, finding that counsel was ineffective for failing to consult with him about
pursuing a direct appeal. The court acknowledged that petitioner had told his counsel before
trial that he would accept the jury’s verdict, whatever it was, but found that this was
insufficient to relieve counsel of the obligation to undertake a post-verdict consultation,
particularly since counsel had heard petitioner tell his daughter, after the verdict, that she
should not worry because he would “get a [sic] appeal.” “[T]rial counsel had a duty to consult
with Bostick,” the court explained, “because he went to trial, there were non-frivolous
grounds to pursue, and, most importantly, Bostick unequivocally demonstrated his interest in
an appeal post-verdict.” The court went on to find that petitioner had been prejudiced by
counsel’s deficient failure to consult with him since petitioner “wanted to appeal and would
have done so notwithstanding counsel’s advice.” After noting that this finding was bolstered
by petitioner’s “‘tenacity in pursuing habeas relief,’” the court concluded that it was
“convinced that but for trial counsel’s failure to consult, Bostick would have timely appealed
his conviction.” The court did not apply § 2254(d), having earlier recognized that “where the
state courts did not reach the claim’s merits and instead ruled on procedural grounds, we
review the claim de novo.”

245) Robinson v. Schriro, 595 F.3d 1086 (9th Cir.), cert. denied sub nom. Ryan v. Robinson, 562
U.S. 1037 (2010).  A majority of the Ninth Circuit panel granted penalty phase relief in this
pre-AEDPA Arizona capital case, holding that the state courts’ arbitrary finding of a statutory
aggravating factor violated the Eighth Amendment [see SUCCESSFUL CASES – OTHER

CLAIMS, infra], and that trial counsel was ineffective for failing to investigate or present any
mitigating evidence.  Petitioner was one of three co-defendants prosecuted in connection with
a home invasion which resulted in the murder of one of the home’s residents.  

With regard to petitioner’s claim that trial counsel had been ineffective, the majority
found that counsel performed deficiently by limiting his penalty phase investigation to an
interview of petitioner himself.  The majority rejected counsel’s claim that interviewing
family members would have been futile because two of petitioner’s sons had testified against
him, explaining that petitioner had thirteen other children, seventeen siblings, parents, a wife
and an ex-wife, and concluding that “[t]his decision was not one a reasonably competent
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attorney would have made.” 595 F.3d at 1110.  The majority went on to explain that an
adequate investigation “would have provided classic mitigation evidence at sentencing,
including:  Robinson’s impoverished background; his unstable and often abusive upbringing;
his multiple episodes of childhood sexual abuse; his low intelligence; his personality disorder;
his non-violent nature; and his potential for rehabilitation.” Id.  With regard to prejudice, the
majority noted that Arizona law at the time of petitioner’s trial required a death sentence if
an aggravating circumstance was found and there was no mitigating evidence “sufficiently
substantial to justify leniency.” 595 F.3d at 1111. After rejecting the state’s contention that
petitioner’s mitigating evidence was inadequate because it lacked a nexus to the crime, and
determining that the sentencing (and later post-conviction relief) judge’s application of such
a requirement led to improper rejection of, or under-weighting, “valid mitigating evidence,”
the majority concluded: 

Our confidence in the court’s imposition of the death sentence has been
undermined because, had the sentencing judge properly evaluated the
mitigating evidence offered in the evidentiary hearing and weighed it against
the single aggravating circumstance of procuring the offense by a promise of
something of pecuniary value, there is a reasonable probability that the court
would have imposed a sentence other than death.

595 F.3d at 1111. 

246) Gentry v. Sevier, 597 F.3d 838 (7th Cir. 2010).  The Seventh Circuit granted relief in this
Indiana burglary and theft case, finding that trial counsel was ineffective for failing to move
to suppress evidence collected in connection with an illegal stop and search.  Police
encountered petitioner around 2:30 a.m. while responding to a report that a “suspicious
person” had been seen walking through a residential neighborhood pushing a wheelbarrow. 
When he noticed the two officers, petitioner put down his wheelbarrow, waved, and
approached them.  One of the officers told him to keep his hands up, then patted him down
and discovered a garage door opener in petitioner’s back pocket.  While that officer took the
opener and left the scene to determine whether it would open any doors in the area, a second
officer searched the contents of the wheelbarrow, including items that been covered by a
raincoat, and discovered a toolbox containing a receipt.  The officers soon discovered that the
name printed on the receipt was that of the owner of a nearby garage whose door responded
to the opener found in petitioner’s pocket.  The wheelbarrow and other items found in it were
eventually linked to other recent thefts.  

Petitioner’s trial counsel did not move to suppress any of the evidence, and
petitioner’s own pro se suppression was never ruled on by the trial court. The state court of
appeals subsequently held that the officers lacked reasonable suspicion to justify the pat-down
that revealed the garage door opener, but found that the toolbox containing the incriminating
receipt fell within the inevitable discovery doctrine.  The Seventh Circuit agreed that the pat-
down was not supported by reasonable suspicion, but held that the state court’s assessment
of the toolbox and receipt discovery involved an unreasonable application of federal law. 
“Based on the circumstances of the arrest and the items in plain view,” the court explained,
“the officers could not have discovered the toolbox but for the illegal searches.”   597 F.3d
at 850.  The court went on to find that trial counsel’s failure to seek suppression of the
illegally obtained evidence was “beyond the pale of an objectively reasonable strategy,” and
that petitioner had been prejudiced by counsel’s deficient performance.  597 F.3d at 851.  The
court concluded by finding that the “Court of Appeals of Indiana unreasonably applied
Strickland v. Washington ... to the facts of this case.” 597 F.3d at 852.  

247) Ramchair v. Conway, 601 F.3d 66 (2nd Cir. 2010).  The Second Circuit affirmed the grant
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of relief in this New York robbery case, finding that appellate counsel had been ineffective
in failing to challenge the trial court’s denial of a mistrial, and that the New York Court of
Appeals unreasonably applied federal law in denying relief.  At trial, defense counsel
contested the admissibility of the victim’s identification of petitioner on the ground that the
lineup in which petitioner had participated had been unduly suggestive.  The prosecution
countered with testimony from a detective claiming that trial counsel had been present for the
lineup and had raised no objection at that time.  Trial counsel disputed that claim and sought
permission to testify in order to rebut the detective’s account.  After the trial court denied that
request, counsel moved for a mistrial, which was also denied.  On direct appeal, counsel
asserted that the trial court should have permitted trial counsel to testify (a claim destined to
fail under state law), rather than pressing the claim that a mistrial should have been granted
to permit petitioner to secure new trial counsel so that prior trial counsel could be available
to testify.  

Agreeing with the district court, the Second Circuit found that the trial court had erred
in denying a mistrial, and that “appellate counsel [had] grasped the unfairness of the trial, but
did not seem to understand that under the circumstances, the grant of th[e] mistrial motion
was constitutionally mandatory.” 601 F.3d at 74; see also id. at 76 (“Appellate counsel was
not wrong to argue for Ramchair’s right to present a defense; rather, she was wrong to argue
that it had to be vindicated by defense counsel ... serving as an advocate-witness ..., and
failing to argue that it should have been vindicated through the declaration of a mistrial.”).
After noting that the claims appellate counsel raised were “extremely weak,” the Second
Circuit held that there was “a reasonable probability that the [state appellate courts] would
have been swayed by the mistrial claim, because that claim was sound.” 601 F.3d at 77.  The
court went on to find that the state court of appeals’ rejection of petitioner’s claim involved
an unreasonable application of federal law, both in its characterization of appellate counsel’s
brief as “comprehensive,” and in its suggestion that appellate counsel “might have” made a
strategic decision to omit the mistrial issue.  601 F.3d at 77.  As to the latter point, the Second
Circuit emphasized that appellate counsel’s testimony before the federal district court
“revealed that her decision to forego the mistrial claim was not a product of strategy, sound
or otherwise, but of mistake.”  Id.  Finally, the Second Circuit rejected the state’s contention
that the district court erred in ordering a new trial rather than directing that petitioner be
afforded a new direct appeal.  Noting the “variety of delays” petitioner had already endured
in the state appellate courts, “some of them unreasonable and none of them apparently of his
doing,” as well as the district court’s conclusion that the mistrial claim was “unassailably
meritorious,” the Second Circuit held that the district court had not abused its discretion. 601
F.3d at 78.

248) Goff v. Bagley, 601 F.3d 445 (6th Cir. 2010), cert. denied, 562 U.S. 1202 (2011).  In this
Ohio capital case, the Sixth Circuit granted relief – in the form of requiring that the state
courts reopen petitioner’s direct appeal – after finding that appellate counsel had been
ineffective for failing to assert that petitioner’s right to allocution before the trial court had
been violated.  After reviewing relevant Ohio law, the Sixth Circuit found as follows:

In the instant case, there is no evidence in the record that the state trial court
... ever addressed Goff’s right to allocution.  Under Ohio law at the time of
Goff’s direct appeal, this omission was reversible error.  Failure on the part
of Goff’s appellate counsel to raise such an obviously winning claim clearly
falls below an objective standard of reasonableness .... Moreover, this same
case law holds that a sentencing court’s failure to provide the right to
allocution requires a remand for resentencing, thereby establishing prejudice
... The Ohio Supreme Court’s conclusion that Goff failed to raise a genuine
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issue of material fact regarding ineffective assistance of appellate counsel
constitutes an unreasonable application of Supreme Court precedent.

601 F.3d at 466.

249) English v. Romanowski, 602 F.3d 714 (6th Cir. 2010).  The Sixth Circuit reversed the
district court’s grant of relief on petitioner’s claim that trial counsel was ineffective for failing
to call a witness to testify at his Michigan assault with intent to murder trial, but affirmed the
grant of relief on the related claim that counsel was ineffective for promising to call the
witness during his opening statement.  The charges against petitioner arose out of a domestic
altercation in which he and the victim fought, and the latter sustained several cuts and stab
wounds.  According to the victim and an eyewitness, petitioner attacked him from behind
without provocation.  According to petitioner, who provided the only defense testimony at
trial, he attacked the victim in an effort to defend a woman (Ceruti), whom he believed the
victim was about to assault.  In his opening statement trial counsel told the jury that he would
call Ceruti, but he later decided against doing so after prosecution witnesses attacked her
credibility and claimed she had taken part in efforts to prevent them from testifying.  

After convening an evidentiary hearing at which trial counsel testified that he had not
interviewed anyone beyond petitioner and Ceruti prior to trial, and had therefore not learned
of the information that convinced him not to call Ceruti until after his opening statement had
been made, the district court found counsel ineffective for both failing to call Ceruti, and
failing to conduct an adequate pre-trial investigation. The Sixth Circuit disagreed with the first
ground, finding that the state courts had not been unreasonable in refusing to find deficient
performance.  As to the second ground, the Sixth Circuit began by noting that the state court
had misconstrued petitioner’s claim as a mere variant of the argument that trial counsel should
have called Ceruti to testify, and had therefore failed to adjudicate the “distinct” argument
petitioner presented for purposes of §2254(d).  The court then held that “it was objectively
unreasonable for English’s trial attorney to decide before trial to call Ceruti as a witness, make
that promise to the jury, and then later abandon that strategy, all without having fully
investigated Ceruti and her story prior to opening statements.” 602 F.3d at 728.  With regard
to prejudice, the court emphasized that  “the unfulfilled promise created a negative inference
against English generally” and “against English’s own testimony,” and that petitioner’s
defense was harmed by “the inflammatory testimony relating to Ceruti that was presented
during trial.” 602 F.3d at 729.  As to the latter point, the court explained that “[t]he record
strongly suggests that the state trial judge never would have admitted the otherwise
inadmissible testimony regarding Ceruti’s witness tampering and alleged false evidence
planting if she had not been identified by defense counsel as a potential witness.”  Id.  The
court also added that “the actual evidence of English’s guilt in this case is not overwhelming,”
and that the case “ultimately boiled down to a swearing match” in which petitioner’s
credibility was adversely affected by trial counsel’s broken promise.  602 F.3d at 730.

250) White v. Thaler, 610 F.3d 890 (5th Cir. 2010).  A majority of the Fifth Circuit panel granted
relief in this non-capital Texas murder and aggravated assault case, finding trial counsel
ineffective for opening the door to prosecutorial questioning and argument about petitioner’s
post-arrest silence, and for failing to prevent introduction of evidence that one of the victims
was pregnant at the time of her death.  The charges arose out of an altercation at a bar, during
which one of the victims (Johnson) became angry with White for using her cue stick and later
accused him of touching her inappropriately.  When the bar closed, the trouble moved outside
and escalated, and White became the target of an angry mob.  After White entered his truck
and started the ignition, one of Johnson’s supporters opened the door and punched him,
causing him to lose his glasses.  According to White, he then drove the truck in an effort to
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flee the mob; in the process, he hit and injured Johnson, and ran over another woman
(Vasquez, who was 17 years old and pregnant), killing her and her unborn child. White was
arrested at his house a short time later.  At trial White contended that he had only been trying
to get away from the mob and had not realized that he had hit or harmed either victim.  After
his convictions for the murder of Vasquez and the aggravated assault of Johnson were
affirmed, the judge who presided over White’s trial recommended that state habeas relief be
granted on both of the grounds later considered by the Fifth Circuit.  Without deciding
whether counsel’s performance had been deficient, the Texas Court of Criminal Appeals
(CCA) rejected the state habeas court’s recommendation, finding that White could not show
prejudice.  Because the CCA did not reach the performance component of either of White’s
claims, the Fifth Circuit majority confined its application of § 2254(d) to the CCA’s
determinations on the issue of prejudice.

White’s first claim was that trial counsel was ineffective for eliciting testimony from
White himself that he had not provided the police with his version of the story, which opened
the door to extensive and damaging cross-examination and closing argument by the
prosecutor.  Because White had not been given Miranda warnings at the time of his arrest, the
Fifth Circuit majority analyzed trial counsel’s performance in light of state law, which, unlike
federal law, “prohibits a prosecutor from impeaching a defendant with his post-arrest silence”
even in the absence of warnings. 610 F.3d at 900.  After determining that “the prosecutor most
certainly was using White’s post-arrest silence regarding his exculpatory explanation as a
prior inconsistent conduct [sic] to impeach him,” and recognizing trial counsel’s affidavit
testimony denying a strategic reason for the challenged conduct, the majority held that trial
counsel performed deficiently in inviting the error.  610 F.3d at 902.  With regard to
prejudice, the majority noted the CCA’s determination that there had been “ample evidence”
of White’s intent to run over the victims and that a police officer had testified that White had
claimed he had been home all night on the night of the incident, but found the state court’s
conclusion “objectively unreasonable.” 610 F.3d at  903.  Observing that “[t]he principal issue
at trial was White’s intent at the time of the offenses,” such that his “credibility was the key
to his defense that it was an accident,” the majority emphasized that the prosecutor had
“verbally pounded” and “mocked” White, and that “the only judge who observed the
witnesses’ testimony and evidence concluded that White had established a reasonable
probability of a different outcome but for counsel’s invited error.”  610 F.3d at 906.

Turning to trial counsel’s failure to prevent introduction of evidence of Vasquez’s
pregnancy, either through a motion in limine or an objection at trial, the Fifth Circuit majority
again found deficient performance.  The majority again noted trial counsel’s affidavit denying
a strategic reason for the omission, then determined that the evidence of Vasquez’s pregnancy
was not relevant to the only disputed issue at trial, such that counsel’s failure to prevent its
admission constituted deficient performance.  See 610 F.3d at 907-08.  The majority went on
to conclude that counsel’s error had been prejudicial, noting that the jury had been “reminded
nine times ... that Vasquez’s unborn child died as a result of White’s actions,” and that it
“likely contributed significantly to the jury’s decision to find White guilty of murder.”  610
F.3d at 912.  The majority bolstered this conclusion by observing that, although “the evidence
that White intended to kill Vasquez pales in comparison to the evidence that White  intended
to run over Johnson,” the jury acquitted White of attempting to murder Johnson, but convicted
him of intentionally murdering Vasquez.  Id.  Finally, the majority noted “[i]n the alternative”
that even if the individual instances of deficient performance were insufficient to constitute
prejudice, “[t]he combined prejudicial effect of the post-arrest silence and the death of the
unborn child ... [establishes] that the state court’s conclusion that there was no reasonable
probability of a different outcome is objectively unreasonable.” 610 F.3d at 912. 
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251) Bellizia v. Florida Dept. of Corrections, 614 F.3d 1326 (11th Cir.  2010) (per curiam).  The
Eleventh Circuit affirmed the grant of relief in this Florida heroin trafficking case, finding that
trial counsel was ineffective for failing to move for judgment of acquittal on the ground that
the prosecution failed to prove the weight of the heroin possessed by petitioner in the manner
required by state law.  Pursuant to Ross v. State, 528 So.2d 1237 (Fla. 3d DCA 1988), “the
State must test each separately wrapped package that is suspected of containing controlled
substances in order to establish the identity and weight of the controlled substances.” 614 F.3d
at 1330 (emphasis by the court).  In this case, the state’s criminalist tested and weighed only
one of the thirty-two pellets removed from petitioner’s stomach, then extrapolated from those
results to determine that the amount of heroin found exceeded the threshold necessary to
elevate petitioner’s sentence from three years to a mandatory minimum of twenty-five years. 
Observing that “Ross had been the controlling law for many years on the precise issue that
Bellizia’s counsel faced,” the Eleventh Circuit upheld the district court’s determination that
trial counsel had been ineffective. Id. Additionally, in footnote 1, the court noted that the state
courts had not adjudicated the merits of petitioner’s claim, and that § 2254(d) was therefore
inapplicable.

252) Bauder v. Department of Corrections, 619 F.3d 1272 (11th Cir. 2010) (per curiam).  The
Eleventh Circuit affirmed the grant of relief in this Florida aggravated stalking of a minor
case, finding that trial counsel had been ineffective in affirmatively misadvising petitioner that
his plea of no contest would not expose him to the possibility of civil commitment.  After
noting counsel’s admission that he had misinformed petitioner, and the uncontradicted
evidence that, but for the bad advice, petitioner would have gone to trial, the Eleventh Circuit
rejected the state’s contention that the unsettled state of the law on civil commitment at the
time of the plea foreclosed a finding of ineffectiveness.  The court explained that “counsel did
not tell Bauder that there was a possible risk of civil commitment, or that the law was unclear
as to whether it could apply to Bauder, or that he simply did not know. Rather, counsel told
Bauder that pleading to the criminal charge would not subject Bauder to civil commitment,
and this constituted affirmative misadvice.” 619 F.3d at 1275 (emphasis by the court).  The
Eleventh Circuit also expressed its agreement with the district court that § 2254(d) was
inapplicable because, although petitioner presented his claim to the state post-conviction
court, that court “misperceived” it “and instead addressed whether a failure to inform of the
possibility for civil commitment could constitute ineffective assistance of counsel.” 619 F.3d
at 1273.  As a result, the “state courts failed to address the merits of Bauder’s claim.” Id. at
1274 n.3.

253) Tovar v. Hatch, 620 F.3d 1261, 1268 (10th Cir. 2010).  The Tenth Circuit granted relief in
this New Mexico kidnapping, criminal sexual penetration and aggravated battery case, finding
that petitioner’s plea of no contest, entered on the bad advice of his retained trial counsel, was
unknowing and involuntary.  After determining that § 2254(d) was inapplicable, the Tenth
Circuit rejected the district court’s determination that, although it was likely true that trial
counsel (Ayala) had seriously misled petitioner about the length of the sentence he would
receive, petitioner could not prevail because he had lied under oath at the plea hearing when
he said he had read the plea agreement and had not been promised anything.  The Tenth
Circuit explained that “nothing in Supreme Court precedent” supported the district court’s
approach, and that “such a rule would be contrary to” Blacklegde v. Allison, 431 U.S. 63
(1977).  After describing the evidence, including petitioner’s testimony that trial counsel had
stood next to him at the plea hearing and instructed him on how to answer each question in
the colloquy, the Tenth Circuit concluded as follows:

Tovar's no contest plea was the product of misrepresentations by Ayala so
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significant “as to make [Tovar’s no contest] plea a constitutionally
inadequate basis for [his current] imprisonment.” According to Tovar, Ayala
repeatedly stated that he was the best attorney, that he had a special
relationship with the state district judge, and that the state district judge had
agreed to impose a three-year sentence on Tovar. ... [T]his latter
representation “was not a predication, probability, or an estimate, but rather
a promise” to Tovar. ROA, Vol. 1 at 459. Tovar in turn believed these
representations and thus, at the time of the plea hearing, was not fairly
apprised of the consequences of his plea. In other words, Tovar’s reliance on
Ayala’s blatant and significant misrepresentations about the amount of time
Tovar would spend in prison rendered his no contest plea unknowing and
violative of Tovar’s due process rights.

620 F.3d at 1271-72 (quoting Blacklegde, 431 U.S. at 75).  The court went on to remand the
case with instructions to “conditionally grant” the writ, “subject to the State of New Mexico,
within a reasonable time, allowing Tovar to withdraw his no contest plea and proceed on the
criminal charges that were filed against him.” 620 F.3d at 1272.

254) Couch v. Booker, 632 F.3d 241 (6th Cir. 2011).  The Sixth Circuit panel affirmed the grant
of relief in this Michigan second degree murder case, finding that trial counsel had been
ineffective for failing to investigate and present a causation defense, and that the state courts’
conclusions to the contrary involved an unreasonable application of federal law.  After
rejecting the state’s belated objection to the district court’s decision to hold an evidentiary
hearing, the Sixth Circuit examined the merits of Couch’s ineffective assistance of counsel
claim, which centered on trial counsel’s failure to investigate or present an alternative theory
of the decedent’s cause of death.  Couch and his co-defendant, Collar, came upon the decedent
(Jack) apparently attempting to sexually assault a female neighbor who had been hosting a
party Jack had attended.  Couch and Collar reacted by dragging Jack out of the residence and
beating him; he later died on the way to the hospital.  At trial, the jury accepted the
prosecution’s theory, supported by unrebutted expert testimony, that Jack had “drowned in
his own blood.”  In his ineffective assistance claim, Couch contended that trial counsel had
been on notice – from Couch himself – of facts suggesting an alternative theory of causation,
including that Jack “had a heart condition, that his blood showed high levels of alcohol,
marijuana and cocaine and that the medics had to restrain him.”  632 F.3d at 246.  Couch also
directed counsel to a fire department report documenting the incident, which included first
responders’ observations that Jack was speaking and his airway was not blocked, but counsel
neither obtained the report nor provided it to the forensic pathologist he had retained to review
the autopsy report. 

In finding counsel’s performance deficient, the Sixth Circuit rejected the state court’s
decision to credit counsel’s claim of concern “that introducing the report ‘would emphasize
the decedent’s fear and the effect of the attack,’” and observed that, “[e]ven if this kind of fear
might justify omitting the evidence at trial in some circumstances, that is no reason not to read
the report.” 632 F.3d at 246. The Sixth Circuit also rejected the state’s argument that trial
counsel acted reasonably in relying upon the opinion of his retained expert, who agreed with
the autopsy report’s conclusion that Jack had died of asphyxiation resulting from the beating. 
The court noted that the defense expert “never saw the fire department report,” and that “[a]n
attorney cannot hire an expert, give him whatever evidence he happens to have on hand (but
not the evidence the client pointed to) and accept the report without further discussion.” Id.;
see also id. at 247 (“Hiring a medical expert to review an autopsy report does not amount to
the outsourcing of all investigation into plausible causation theories, including a theory that
may have nothing to do with the autopsy report.”). The Sixth Circuit went on to conclude that,
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“[o]n this record, the state courts unreasonably concluded that Correll provided adequate
counsel.”  Id. at 247.

Turning to prejudice, the Sixth Circuit described the alternative theory of causation
– “that Jack died from a pulmonary edema caused by a cocaine overdose, not from
asphyxiation,” 632 F.3d at 247 – suggested by the fire department report and supported by
testimony from an expert and two EMTs presented at a federal district court evidentiary
hearing, and found a “substantial” likelihood of a different result.  The court explained that
the “fire department report alone would have aided” the defense because it “contained
information rebutting the drowned-in-his-blood theory of causation,” and that the report also
“would have led reasonable counsel to the same evidence that Couch’s post-conviction
counsel found,” including a more informed expert assessment and the testimony of the
treating EMTs. Id. at 248.  After further noting that the prosecution’s own expert had softened
his position at the federal evidentiary hearing, and that the prosecution had relied heavily on
the “drowned in his blood theory” at trial, the Sixth Circuit found as follows:

What seemed to be a simple explanation for the State’s theory of causation
was not so simple and, if the jury had believed the new evidence, it was not
even true. The fire department report and the evidence that came with it cast
considerable doubt on the drowned-in-his-blood theory of causation. As
shown, moreover, another theory of causation existed. Jack had a “chronic”
“[t]hickening of the heart muscle” “possibly [the] result of some pathogenic
or affect of some drugs,” R.15 at 148, and he had a. 17 blood-alcohol level,
signs of marijuana use and significant levels of cocaine and cocaethlyne. Id.
at 149-50. If someone had explained to them, as [the post-conviction expert]
would have, that death caused by these factors was not only consistent with
the autopsy results, but that this was the most likely cause of death, “at least
one juror [might] have struck a different balance.” Wiggins v. Smith, 539
U.S. 510 (2003).

632 F.3d at 249.  The court went on to note that prejudice to Couch was particularly likely
because the state’s case against him “was not strong,” id., and that, “[i]n reaching a contrary
conclusion, the state courts unreasonably applied Strickland,” id. at 250.  

255) Goodwin v. Johnson, 632 F.3d 301 (6th Cir. 2011).  The Sixth Circuit affirmed the grant of
penalty phase relief in this Ohio capital case, finding that trial counsel were ineffective for
failing to investigate and present available mitigating evidence.  Petitioner was sentenced to
death in connection with the shooting death of a convenience store clerk during a robbery. 
Based in part upon their belief that evidence of petitioner’s background would “open[] the
door” to proof of his involvement as a juvenile in five aggravated robberies, and in part on
their view that testimony from mental health professionals “would insult the jury’s
intelligence [by] suggest[ing] one should get away with killing another because of a
disadvantaged background,” trial counsel conducted no mitigation investigation and presented
no mitigating evidence.  632 F.3d at 319.  Instead, they relied upon a combination of residual
doubt over whether petitioner or one of his two confederates was the triggerman, and a plea
for proportionality based upon the lesser sentences received by the confederates.  After the
jury recommended death, but before the trial court imposed sentence, petitioner’s aunt told
the court that petitioner “did not deserve the death penalty because he was born drug
dependent and because his mother abandoned him when he was nine.”  632 F.3d at 307. 
Petitioner’s direct appeal challenge to trial counsel’s effectiveness was denied on the ground
that counsel had made a reasonable strategic decision to forego use of mitigating evidence,
and his application for state post-conviction relief – including a further challenge to counsel’s
effectiveness supported by substantial documentary and affidavit evidence – was denied
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without a hearing.  During subsequent federal habeas proceedings, the district court granted
discovery and an evidentiary hearing, and granted penalty phase relief.

Reviewing the district court’s determination that trial counsel had been ineffective,
the Sixth Circuit began by noting that trial counsel’s decision to rely upon residual doubt
might have been reasonable if it had been based on adequate investigation, but it was not. 632
F.3d at 323.  The court explained that despite their possession of information warranting
further investigation, trial counsel spoke to only one family member (the aunt) prior to trial,
gathered no records, and chose not to seek a mental health evaluation because their own
interactions with petitioner suggested he had no psychological problems.  The court also noted
that trial counsel’s concern about opening the door to petitioner’s juvenile offenses was
“uninformed and apparently erroneous” given that his actual record contained no indication
that he was “ever even charged with five aggravated robberies.”  Id. at 325.  “It thus appears,”
the Sixth Circuit found, “that Goodwin’s counsel based their decision to forgo presenting
mitigation evidence on incomplete, erroneous information and unsupported supposition.”  Id. 
The court went on to determine that the Ohio Court of Appeals’ refusal to find deficient
performance on the ground that the evidence presented in state post-conviction proceedings
was not sufficiently different from the evidence considered on direct appeal was
unreasonable.  After observing that “this new evidence is clearly not the same,” the Sixth
Circuit held that “[i]t was objectively unreasonable for the state court to conclude that this
evidence was substantially similar to evidence presented on direct appeal, and to conclude,
after examining the wealth of new mitigating evidence that Goodwin’s trial counsel failed to
discover, that their performance was adequate.”  632 F.3d at 326.

With regard to prejudice, the Sixth Circuit began with an assessment of the Ohio
Court of Appeals’ determination that petitioner’s claim had relied upon the “‘same type of
evidence that the Ohio Supreme Court’” found inadequate in a different case involving the
same statutory aggravating factor. 632 F.3d at 327.  Rejecting this approach as “an
unreasonable application of Strickland,” the Sixth Circuit found that the case referenced by
the state court of appeals was “distinguishable – in terms of both severity of the aggravating
circumstances and the strength of the mitigation proofs,” and that “Strickland clearly requires
an individualized weighing of aggravating and mitigating factors; reliance on a prior, clearly
distinguishable decision ... represents weak support for the Ohio Court of Appeals’
determination.”  Id.  The court went on to add that the state court of appeals’ “assessment that
the ‘new’ mitigating evidence was generally similar to the ‘old’ mitigating evidence presented
on direct appeal” was  “[a]lso unreasonable,” explaining that the evidence presented in post-
conviction proceedings “was different from and much stronger than the evidence presented
on direct appeal.” Id. at 328; see also id. (“The new evidence presented in post-conviction
proceedings was much more extensive, powerful, and corroborated.”).  Based on its own
“reweighing of all the evidence,” the Sixth Circuit summarized the sentencing considerations
as follows:

The aggravating circumstance is that Goodwin committed aggravated murder
while committing aggravated robbery and either was found to be the
principal offender or to have acted with prior calculation and design. More
pointedly, the jury heard evidence that Goodwin placed a gun to the head of
a compliant victim ... and fatally shot him. The mitigation evidence, which
was never presented to the jury, showed that Goodwin, nineteen years old at
the time of the offense: (1) was borderline mentally retarded; (2) had a low
educational level and was involved in criminal activity at a young age; (3)
showed signs of organic brain impairment that resulted in diminished
judgment and impulse control; (4) had an unstable home life and was raised
by a young mother whose life was fraught with abusive relationships and
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substance abuse before she forced him out of her home; (5) was physically
abused by his mother’s boyfriends; and (6) was exposed by his father to
sexual abuse, drug use, and criminal behavior before he died.  ...
[C]onsidering that Goodwin’s counsel chose to present no mitigation
evidence at all ..., after making a clearly inadequate investigation, we have
little trouble finding a reasonable probability that at least one juror would
have voted against death had defense counsel attempted to humanize
Goodwin by presenting evidence of the hardships and disadvantages he faced
growing up.

632 F.3d at 328.  The court went on to explain that this conclusion was supported by both
Supreme Court and circuit precedent.

256) Showers v. Beard, 635 F.3d 625 (3rd Cir. 2011).  The Third Circuit affirmed the grant of
relief in this Pennsylvania non-capital murder case, finding that trial counsel was ineffective
for failing to present expert testimony rebutting the prosecution’s evidence, and that appellate
counsel was ineffective for failing to challenge trial counsel’s effectiveness on direct appeal. 
Petitioner was convicted of first degree murder on the theory that she killed her husband with
a large, orally administered dose of Roxanol, an extremely bitter tasting form of liquid
morphine.  The central issue at trial was whether petitioner could have tricked her husband
into consuming the Roxanol by masking its flavor with another substance, or whether masking
was impossible, in which case suicide was the only explanation for the decedent’s death.
While the prosecution supported its theory with testimony from an expert, defense counsel
ignored explicit advice (complete with contact information) to consult an expert of his own,
and instead relied on a combination of poorly informed cross-examination and testimony from
a lay witness with credibility problems and limited experience with Roxanol. After her
conviction was affirmed on direct appeal, petitioner sought post-conviction relief.  She
supported her ineffective assistance claim with testimony from Dr. Cyril Wecht, who
determined that “the lethal dose [of Roxanol] could not have been administered surreptitiously
and that Showers’ husband likely committed suicide.”  635 F.3d at 627.  After the state post-
conviction court denied relief on the ground that trial counsel “made diligent efforts to locate
an expert witness and ... vigorously cross-examined [the state’s expert],” a divided state
appellate court affirmed.  The federal district court later granted relief. Id. at 628.

On appeal by the state, the Third Circuit began its discussion of the merits by
determining that “[t]he facts in [Harrington v.] Richter[, 562 U.S. 86 (2011)]” – which also
involved an ineffective assistance claim based on counsel’s failure to secure expert assistance
– “were radically different from the facts and circumstances here.”  635 F.3d at 631.  The
court went on to explain that the importance of the Roxanol masking issue had been obvious
prior to trial, that counsel had made “little meaningful effort” to obtain qualified expert help,
and that what counsel had accomplished at trial “was not nearly as strong as that which could
have been provided by an expert,” both because of the defense witness’ lack of credibility and
expertise, and because of counsel’s own ignorance of the facts during cross-examination of
the state’s expert. 635 F.3d at 631-32.  With regard to the latter point, the court also noted
that, “[t]o the extent the [state court majority’s denial of post-conviction relief] relied on the
questions” posed by counsel during cross-examination, as opposed to the witness’ answers,
as required by state law, “such reliance is unreasonable.” 635 F.3d at 631 n.8.   “[E]ven the
most minimally competent attorney,” the Third Circuit observed, “would have consulted at
least one of the experts suggested to him ...,” and “[t]estimony by any of the available experts
would have injected significant doubt regarding Showers’ guilt.”  635 F.3d at 633.  The court
went on to reject the state court majority’s determination that trial counsel’s “closing
argument sufficiently exploited the gaps in the [prosecution’s] evidence,” explaining that
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“[t]his conclusion is unreasonable and misreads the record.” Id. at 633.  Finally, the Third
Circuit held that appellate counsel had been ineffective for failing to challenge trial counsel’s
performance on direct appeal.  While the state court credited appellate counsel for a “tactical
decision not to include all of the arguments on appeal,” the Third Circuit concluded that “[t]he
fact that counsel had a reason for exclusion, the desire not to ‘shotgun’ the appellate court,
does not excuse [counsel’s] performance.” 635 F.3d at 634.

257) Sussman v. Jenkins, 636 F.3d 329 (7th Cir.), cert. dismissed, 564 U.S. 1063 (2011).  The
Seventh Circuit granted relief in this Wisconsin child sexual assault case, finding that trial
counsel was ineffective for failing to comply with state rules governing admissibility of the
alleged victim’s history, and for failing to utilize a counselor’s report as impeachment
evidence.  Petitioner served as a mentor to the alleged victim, Scott, over a period of years
before Scott made allegations that petitioner had engaged in sex acts with him and exposed
him to sexually oriented materials.  The central evidence supporting those allegations was
Scott’s testimony. At trial defense counsel undermined Scott’s claims and his credibility in
a variety of ways, but made two mistakes that proved costly. First, counsel overlooked the
state law rule requiring a pretrial motion seeking admission of evidence of an alleged victim’s
history.  As a result, counsel was permitted to ask Scott whether he had previously accused
his own father of sexually abusing him, but was prevented from establishing the
circumstances under which the accusation had been made, and from proving that it had been
determined to have been false.  Second, counsel misunderstood a ruling by the trial court,
which led him to forego use of a counseling record documenting Scott’s admission that his
allegations against petitioner were also false.  Although counsel acknowledged both errors
during his testimony at petitioner’s state post-conviction relief hearing, the state court denied
relief, finding neither deficient performance nor prejudice in connection with the failure to
file the pretrial motion, and that, even assuming deficient performance in failing to utilize the
counseling record, the contents of that record would have added little to petitioner’s defense.
Without addressing whether counsel’s performance had been deficient, the Wisconsin Court
of Appeals affirmed the denial of relief on the ground that petitioner had not been prejudiced;
the court explained that the pretrial motion would have been denied if counsel had not
neglected to file it, and that the counseling record was cumulative.  

After determining that § 2254(d) would not apply to the question of deficient
performance because the state court of appeals had not reached that issue, see 636 F.3d at 350,
the Seventh Circuit noted that the state relied primarily on the assertion that “counsel’s
actions are entitled to a presumption that they were made in the exercise of reasonable
professional judgment.”  Id.  The court accepted the truth of this “general proposition of law,”
but found that it had “little bearing on this case,” since trial counsel admitted his “actions
were the result of oversight and confusion.”  Id.

Moving to the question of prejudice, the Seventh Circuit first examined the impact
of counsel’s failure to file the pretrial motion necessary to the admission of proof that Scott
had falsely accused his own father.  Whereas the state court of appeals had analyzed the issue
strictly as a question of admissibility under the governing statutes, the Seventh Circuit
recognized – as petitioner had also argued to the state courts – that the exclusion of the
evidence also implicated the Confrontation Clause.  Relying on Davis v. Alaska, 415 U.S. 308
(1974), the court explained that, had it been admitted, the evidence at issue could have shown
that “Scott was prone to use allegations of sexual abuse against father figures” – e.g., his own
father, and petitioner – “as a means either of gaining their attention or as a means of punishing
them for abandoning him,” and that this “directly implicates Mr. Sussman’s rights under the
Confrontation Clause.” 636 F.3d at 357.  After considering and rejecting the state’s arguments
supporting exclusion, the Seventh Circuit held:

Successful Cases - IAC  1563 -- CTA



[I]f Mr. Sussman’s counsel had filed a timely pretrial motion with respect to
the accusations, and, furthermore, if the court had prohibited Mr. Sussman
from introducing that evidence, the state court’s ruling would have run afoul
of Mr. Sussman’s rights under the Confrontation Clause. Therefore, we must
conclude that, by construing the task of evaluating the admissibility of
Scott’s accusation against his father without any reference, much less a
plenary reference, to the principles of the Confrontation Clause, the state
courts applied unreasonably the applicable federal constitutional guarantees
as construed by the Supreme Court of the United States.

636 F.3d at 358. 
The Seventh Circuit next determined that petitioner had also been prejudiced by

counsel’s failure to utilize the counseling note.  Although trial counsel had presented
testimony from another witness indicating that Scott had admitted to fabricating the
allegations against petitioner, that witness had been “thoroughly discredited by the State.” 636
F.3d at 360.  “By contrast, [the counselor who made the record] was an objective third party”
with “no motive at all to record falsely what Scott had told her.” Id.  The court went on to
explain that the case “overall” “rose or fell on the testimony of Scott,” and that the jurors
“must have doubted” some of it because they acquitted petitioner on some charges.  Id.
Finally, after emphasizing its “obligation to defer to ‘reasonable’ state-court determinations,”
the Seventh Circuit concluded:

Here, ... we are not faced with a single error by counsel and, therefore, must
consider the cumulative impact of this error when combined with counsel’s
failure to secure a pretrial ruling on the evidence related to the prior false
accusations of sexual abuse.  If the jury had considered the false-accusation
evidence in conjunction with [the counselor’s] note, there is more than a
reasonable probability that the result would have been different. Indeed, we
do not believe that the state court, had it considered the force of the evidence,
reasonably could have reached a different result.

636 F.3d at 360-61 (citation omitted).  

258) Ferrell v. Hall, 640 F.3d 1199 (11th Cir. 2011).  The Eleventh Circuit granted penalty phase
relief in this Georgia capital case, finding that trial counsel was ineffective for failing to
investigate and present available mitigating evidence, and that appellate counsel was also
ineffective for failing to investigate and prove trial counsel’s ineffectiveness.  Petitioner was
convicted and sentenced to death for killing his grandmother and fifteen year old cousin.  At
the penalty phase, the state presented no additional evidence; defense counsel “called five
witnesses ... who[] testified for a total of 26 minutes, including a break,” expressing their
skepticism of petitioner’s guilt and their desire for mercy.  640 F.3d at 1206.  After the
evidence had been presented, petitioner “suffered a seizure,” during which “[h]e fell to the
floor, ‘flopping,’ shaking and crying out unintelligibly.” Id.  Once petitioner’s “‘composure’
had returned” ten minutes later, the proceedings resumed; defense counsel did not request a
continuance or a mental health evaluation. Id.  In closing argument, the prosecution “stressed
the depravity of the crime and Ferrell’s odd behavior after the murders.”  Id. at 1207.  Defense
counsel responded by acknowledging that the jury “could ‘legitimately find the death
penalty,’” and went on to “bemoan[] his responsibility for arguing to the jury ‘that the
[murders] ... are not deserving of the death penalty.” Id.  After he was sentenced to death,
petitioner, represented by new counsel, moved for a new trial on the ground, inter alia, that
trial counsel had been ineffective at the penalty phase.  The testimony at the ensuing
evidentiary hearing “was, on the whole, clumsy and profoundly incomplete.”  Id. at 1209. 
Counsel called a series of family members who variously indicated that petitioner was a good
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guy with a difficult background, and that they had not been interviewed in advance of trial;
one witness – the mother of petitioner’s children – “could not say” whether she would have
asked the jury to spare him.  Id. at 1210.  Trial counsel also testified, explaining that they had
selected “residual doubt” as “the best approach” “because they could find no other reason”
petitioner should be spared, that they “saw no need or basis to seek a continuance” or an
evaluation in light of petitioner’s in-court seizure, and that they chose not to prepare the
mitigation witnesses they called at trial because they preferred “just to have people speak ....” 
Id. at 1211.  Counsel further testified that the pre-trial mental health evaluation they had
commissioned “was limited to whether Ferrell was retarded and whether he suffered from any
problems that would affect” his Miranda waivers; this was confirmed by the mental health
expert’s report.  Id.

After relief was denied and the judgment was affirmed on direct appeal, petitioner
sought state habeas relief, contending, inter alia, that both trial counsel and new trial motion
/ appellate counsel had been ineffective.  He supported those claims with “a voluminous
number of affidavits that described in great detail Ferrell’s many mental health issues, his
impoverished and abused childhood, that he was slow as a child, and that he always had a
strong work ethic.” 640 F.3d at 1213.  He “also submitted very extensive affidavits from three
mental health professionals who opined that [he] suffers from organic brain damage, mental
illness, an epileptic or seizure disorder, and borderline mental retardation.” Id. The state
habeas court granted relief, but the Georgia Supreme Court reversed.

Before addressing petitioner’s entitlement to relief, the Eleventh Circuit determined
that while the Georgia Supreme Court had reached and adjudicated the merits of both the
deficient performance and prejudice components of his challenge to trial counsel’s
effectiveness, it had not reached the prejudice prong of the ineffective assistance of appellate
counsel claim.  Taking the state supreme court’s failure to address that question as an
“‘indication’” that it had not been adjudicated on the merits, 640 F.3d at 1224 (quoting
Harrington v. Richter, 562 U.S. 86, 99 (2011)), the Eleventh Circuit concluded that it would
“evaluate this element de novo ....”  640 F.3d at 1226.

Moving to the merits, the Eleventh Circuit undertook a lengthy and detailed
examination of the evidence, and found both trial counsel’s performance and the Georgia
Supreme Court’s decision denying relief unreasonable in several ways.  First, while the state
court credited trial counsel for “obtaining expert assistance” to examine mental health issues,
the Eleventh Circuit emphasized that trial counsel’s expert had been given an extremely
narrow mandate and virtually no materials, and that counsel ignored “numerous, obvious
indicators” of serious mental health issues (including the in-court seizure) that warranted
further expert consultation and background investigation.  640 F.3d at 1228.  Second,
although counsel’s investigator did interview a substantial number of witnesses, those
interviews were limited to narrow questions about petitioner’s character and failed to examine
the “detailed information about [petitioner’s] deeply troubled mental health and ... childhood”
known to the witnesses. Id. at 1230.  Trial counsel later explained that they chose to rely upon
residual doubt “because they could find no other reason to offer the jury not to impose death,”
id., but the Eleventh Circuit found that claim unpersuasive: “The long and the short of it is
that defense counsel had nothing else to rely on because they looked for nothing else.” Id. 
Third, trial counsel’s claim to have pursued a residual doubt strategy was contradicted by their
own conduct at trial, including the penalty phase closing argument which “powerfully
undercut” the proposition that any doubt about petitioner’s guilt actually remained. Id. at
1231.  The Eleventh Circuit went on to conclude:

All in all, we conclude that the Georgia Supreme Court’s ultimate ruling that
trial counsel's performance was not ineffective is an unreasonable application
of Strickland. ... [C]ounsel ignored the many red flags concerning the
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available mitigating evidence about Ferrell’s mental health, including his
visible facial movements, strange “affect” or “demeanor,” obsessive religious
beliefs, odd behavior following the crime, and most notably, the seizure ....
Counsel also utterly failed to investigate Ferrell's upbringing, for no apparent
reason, which would have uncovered evidence about Ferrell's impoverished
and abused childhood, and troubled mental health. It is obvious from this
record that defense counsel could not have made a fully informed decision
when settling on their “strategy,” hardly pursued a residual doubt strategy in
Ferrell's defense in any event, and failed to investigate mitigating evidence
even though it could have provided the jury with a plausible answer to many
of the questions they raised and supported the mercy defense they actually
ended up using. As a result, Ferrell was deprived of the effective assistance
of counsel during the penalty phase of his trial. Because the Georgia
Supreme Court deferred “to counsel's decision not to pursue a mitigation case
despite their unreasonable investigation,” Wiggins, 539 U.S. at 534, its
conclusion that trial counsel performed effectively was an objectively
unreasonable application of Strickland.

640 F.3d at 1233-34.
With regard to prejudice, the Eleventh Circuit held that “the Georgia Supreme Court

unreasonably determined that there was no reasonable probability of a different outcome at
trial had the jury heard the totality of mitigating evidence.” Id. at 1234.  The court explained
that “the ‘new’ mitigating evidence is consistent, unwavering, compelling, and wholly
unrebutted,” and would have “measurably weaken[ed] the aggravating circumstances found
by the jury” while supporting the plea for mercy that defense counsel made at trial. Id.  After
further noting that the testimony presented on petitioner’s behalf at trial “was very sparse,”
the court concluded that,

As a result, the jury heard absolutely nothing about the substantial mitigating
evidence that we have described in detail. As far as the jury knew, Ferrell did
not suffer from brain damage; his emotional stability, impulse control, and
judgment were perfectly normal; he could plan and understand the
consequences of his actions as easily as the next person. The jury labored
under a profoundly misleading picture of Ferrell’s moral culpability because
the most important mitigating circumstances were completely withheld from
it. 

640 F.3d at 1236.
Having established trial counsel’s ineffectiveness, the Eleventh Circuit next turned

to the performance of petitioner’s counsel in connection with his new trial motion and direct
appeal, and held that she, too, was ineffective.  After noting that appellate counsel had
criticized her predecessors for failing to conduct an adequate mental health investigation
while making the same mistake herself, the court again found the Georgia Supreme Court’s
decision to credit the investigation as sufficient involved an unreasonable application of
Strickland.  Appellate counsel likewise repeated trial counsel’s errors in overlooking “‘other’
mitigation,” and, as a result of inadequate hearing preparation, she “affirmatively presented
harmful testimony.” 640 F.3d at 1239.  “Quite simply,” the Eleventh Circuit concluded,
“[appellate counsel] did no perform like any reasonable appellate counsel would have ..., and
the Georgia Supreme Court’s conclusions ... are unreasonable applications of Strickland.” 
Id.  Finally, after reiterating that the state supreme court had not addressed this issue, the
Eleventh Circuit held that appellate counsel’s errors were prejudicial:

In short, appellate counsel ... failed to present significant mitigating evidence
about Ferrell’s upbringing and mental health, although it was readily
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available if counsel had inquired further. Again, the totality of mitigating
evidence in this case is very significant, when compared to the aggravators.
And again, we conclude that there was a reasonable probability that the
outcome of his motion for new trial would have been different. 

640 F.3d at 1240.

259) Breakiron v. Horn, 642 F.3d 126 (3rd Cir. 2011).  In this appeal following a district court
decision granting relief on petitioner’s Pennsylvania murder conviction (and death sentence)
but rejecting several challenges to an associated robbery conviction, the Third Circuit held
that petitioner was entitled to relief on the robbery conviction as well.  Petitioner was
convicted and sentenced to death for the murder and robbery of a bartender.  He never denied
killing or stealing, but asserted at trial that his voluntary intoxication left him unable to form
specific intent to kill, such that he was guilty only of third degree murder, and that he did not
decide to steal until after the homicide was complete, which made him guilty of theft rather
than robbery.  Petitioner testified to that effect at trial, but was contradicted by a jailhouse
informant, Ellis Price, who provided the only evidence that petitioner had acted according to
a “premeditated and intentional” plan.  In granting relief from the murder conviction, the
district court found that the prosecution violated Brady v. Maryland by suppressing
information that Price had sought a deal from prosecutors in exchange for his testimony, that
he was a suspect in another criminal case at the time he testified against petitioner, and that
he had been convicted of a “crimen falsi.”  642 F.3d at 132. 

After determining that the Brady violation extended to the robbery count as well [see
SUCCESSFUL CASES – OTHER CLAIMS (summarizing grant of relief on petitioner’s Brady
claim)], the Third Circuit examined petitioner’s claim that trial counsel was ineffective for
failing to request a jury instruction on theft, which was a lesser included offense in the crime
of robbery under state law.  Reviewing the question of deficient performance “de novo
because the state court did not address it,” 642 F.3d at 137, the Third Circuit observed that
the evidence would have supported a finding of theft rather than robbery, and that trial
counsel had argued (and conceded) theft to the jury.  After noting the Supreme Court’s
recognition of the “‘substantial risk’” that jurors in “all-or-nothing situations” will convict
rather than acquit where the defendant appears guilty of something, the Third Circuit held
that, “[b]y conceding theft but not requesting a theft instruction, Breakiron’s counsel exposed
him to that ‘substantial risk,’ and the record reveals that he had no strategic reason for doing
so.”  Id. at 138 (quoting Beck v. Alabama, 447 U.S. 625, 634 (1980)).  Turning to prejudice,
the Third Circuit began by finding that the Pennsylvania Supreme Court’s rejection of
petitioner’s claim was “both contrary to and an unreasonable application of Strickland.” Id.
at 140.  The state court rested its decision on two rationales:  first, that the guilty verdict on
robbery showed that the jury was not convinced petitioner had merely committed theft; and
second, that the evidence of robbery had been “sufficient.”  The Third Circuit called the first
rationale “a significant stretch of plausibility,” in that it failed to acknowledge the “substantial
risk” recognized by the Supreme Court in Beck. Id. at 139.  The court went on to add that the
state court’s second rationale signified a failure to “weigh all the evidence of record ... to
determine whether there was a reasonable probability that the jury would have convicted
[petitioner] only of theft if it had been given that option.”  Id. at 140.  Having determined that
§ 2254(d) was satisfied, the Third Circuit concluded by assessing whether petitioner was
indeed prejudiced by counsel’s omission, and found that he was.  The court explained that the
evidence supporting robbery rather than theft “was not particularly strong and far from
overwhelming,” and that the trial court itself “compounded [counsel’s] error by closing [its
robbery charge] with the erroneous suggestion that the jury could convict Breakiron of
robbery on the basis of a theft alone.”  Id. at 140-41.
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Finally, the Third Circuit addressed petitioner’s claim that trial counsel was
ineffective for “failing to take corrective action after a venire member” – prospective juror
Gerba – “testified that Breakiron ‘used to do a lot of robbing[,]’” and another venire member
– Manges – who heard that remark was later seated as a juror.  642 F.3d at 141.  After noting
the state court’s finding that trial counsel’s failure to take action “was part of a reasonable
trial strategy,” the Third Circuit explained that this determination rested on a misreading of
the record, which contained neither a statement from trial counsel claiming any strategic
rationale, nor testimony from Juror Manges asserting an ability to be fair after hearing Gerba’s
testimony. The court then described the potential for prejudice under the circumstances,
particularly since Gerba’s statement concerned the same sort of crime for which petitioner
was to be tried, and concluded that the state court’s decision to defer to trial counsel “because
he ‘felt’ that Manges could be fair and impartial and did not believe that anything ‘egregious’
had occurred,” “was objectively unreasonable.” Id. at 144-45.  As to prejudice, the Third
Circuit first acknowledged the need to determine “how prejudice should be assessed in this
context.”  Id. at 145.  After some discussion, the court determined that “[t]he proper inquiry
under Strickland is not whether Gerba’s statement actually rendered Manges biased or partial,
but whether there is a reasonable probability that a juror who had not been exposed to that
statement would have voted to acquit Breakiron of robbery.” Id. at 146. Applying that
standard, the Third Circuit concluded that, “[g]iven the dearth of evidence on the robbery
charge and the patently prejudicial nature of Gerba’s sworn testimony that Breakiron ‘used
to do a lot of robbing,’ there is a reasonable probability that corrective action by counsel
would have produced a different result.”  Id. at 147.

260) Cooper v. Secretary, Department of Corrections, 646 F.3d 1328 (11th Cir. 2011).  The
Eleventh Circuit granted penalty phase relief in this Florida capital case, finding that trial
counsel were ineffective for failing to investigate and present available mitigating evidence
at petitioner’s 1984 triple murder trial.  Petitioner, who was eighteen years old at the time of
the crime, confessed to participating in the homicides with three co-defendants.  According
to the prosecution’s evidence, each of the three victims had been shot at least once with the
shotgun petitioner admitted to have been carrying.  The penalty phase lasted one day, during
which the prosecution called two witnesses and defense counsel called one witness.  The lone
defense witness was petitioner’s mother, who described the physical abuse she suffered (and
petitioner witnessed) at the hands of petitioner’s father, the series of breakups and reunions
precipitated by the abuse, and her eventual departure from the family without petitioner and
his siblings, who remained with their father until his death from cancer two years before the
crimes.  In closing argument the prosecutor emphasized that the defense had been able to
muster only “one person” to provide testimony in mitigation, and that while petitioner may
have seen “all this terrible stuff,” there was no evidence he had personally suffered physical
abuse.  646 F.3d at 1339.  After the jury recommended death by a vote of 9-3, the trial court
heard additional testimony from a defense expert who speculated about the possibility of
“prefrontal lobe impairment,” and “identified four diagnostic characteristics in Cooper’s
personality: (1) antisocial personality; (2) borderline personality disorder; (3) substance abuse
disorder; and (4) isolated explosive disorder.” Id. at 1340.  The trial judge went on to find six
aggravating circumstances and no mitigating circumstances, and sentenced petitioner to death.

After an unsuccessful direct appeal, petitioner sought state post-conviction relief
alleging, inter alia, that trial counsel had been ineffective for failing to investigate and present
available mitigating evidence.  The state post-conviction court held an evidentiary hearing at
which petitioner presented testimony from:  his brother, who detailed daily, extensive and
severe physical abuse suffered by himself and petitioner; petitioner’s sister, who corroborated
the description of abuse by their father, and added that petitioner also suffered sever abuse
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from his brother, who dominated and controlled him; an elementary school principal, who had
recognized signs of abuse in petitioner and believed that they warranted intervention;
petitioner’s ex-girlfriend, who corroborated his sister’s account of abuse at the hands of his
brother, and described having witnessed petitioner huffing paint and gasoline in an effort to
“escape from [his brother’s] cruelty,” id. at 1345; and a psychologist, who described, inter
alia, “an extraordinarily high level of dependency, together with profound limits in
capabilities for adult level cognition, reasoning and judgment,” “ neurological deficits due to
head trauma and long term and chronic abuse of drugs and alcohol,” and “test data [that]
revealed that Cooper is borderline mentally retarded with a full scale IQ of approximately 75.” 
Id. at 1346.  Each of these witnesses testified that they had not been contacted prior to trial,
but would have been willing to testify had they been asked to do so.  Trial counsel also
testified, explaining that:  they had been unable to secure investigative funding from the trial
court; they conducted all investigative work themselves; their investigation was limited to
conversations with petitioner and his mother, and a handful of phone calls to other potential
witnesses, all of which “were dead ends,” id. at *1347; they believed a fuller investigation
could have been done; and they had no strategic reason for limiting the investigation they
actually conducted. The state post-conviction court assumed counsel’s performance had been
deficient, but found that petitioner had not been prejudiced.  On appeal, the Florida Supreme
Court held that petitioner had not shown either deficient performance or prejudice, reasoning
that counsel’s presentation at trial had been “‘entirely strategically reasonable,’” and that the
evidence presented at the post-conviction hearing was both cumulative to the trial evidence
and insufficient to outweigh the aggravating circumstances. See id. at 1348.  Petitioner then
sought federal habeas relief, which the district court denied after finding that trial counsel’s
performance had been deficient, but not prejudicial.

The Eleventh Circuit began its discussion by noting that the state had “abandoned”
any challenge to the district court’s deficient performance finding by failing to brief the issue,
and that, even if that issue had been contested, petitioner had established deficient
performance.  646 F.3d at 1351.  The court explained that “[u]nder the prevailing standards
in 1984,” trial counsel’s investigation had been too narrow, and had been unreasonably
terminated despite ample indications that additional, more useful information was available.
Id.  The court further emphasized that counsel had no strategic reason for limiting the
investigation as they did, and that the theory they advanced at trial would have benefitted from
the additional information. “Even assuming the State did not abandon the argument,” the
Eleventh Circuit concluded, “‘fairminded jurists could not disagree about whether the state
court’s denial of this claim was inconsistent with earlier Supreme Court decisions.’”  Id. at
1352 (quoting Johnson v. Sec’y, DOC, 643 F.3d 907, 935 (11th Cir. 2011)). 

Turning to prejudice, the Eleventh Circuit found that the Florida Supreme Court’s
determination that the mitigating evidence developed in post-conviction was cumulative to
that presented at sentencing “was an unreasonable determination of the facts.” 646 F.3d at
1353.  While the state court characterized the trial testimony of petitioner’s mother as having
included descriptions of his father’s abuse of petitioner himself, the Eleventh Circuit made
clear that “this was not [the mother’s] testimony.” Id.  The court explained that petitioner’s
mother focused on the abuse she had suffered (which petitioner witnessed), and that her
references to beatings administered to petitioner himself “did not begin to describe the
horrible abuse testified to by Cooper’s brother and sister [at the post-conviction hearing].” Id. 
The court also noted that the trial testimony did not include any information about “the abuse
suffered by Cooper at the hands of his brother,” and that his mother’s absence for substantial
periods of his childhood meant that she “could have missed much of the abuse Cooper
suffered.” Id.  “Thus,” the Eleventh Circuit concluded, “the state court’s decision on prejudice
was ‘based on an unreasonable determination of the facts in light of the evidence presented
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in the State court proceeding,’ and we will review Cooper’s claim de novo.” Id.; see also id.
at n. 17 (noting that simultaneous applicability of § 2254(d)(2) and (e)(1) remains an open
question, but adding that in any event petitioner had “rebutted [the state supreme court’s]
factual finding by clear and convincing evidence”). 

The Eleventh Circuit went on to find that the evidence trial counsel could have
presented would have supported two statutory mitigating circumstances (“age of the
defendant” and “substantial domination”), and “multiple categories of nonstatutory mitigation
...”  646 F.3d at 1355. The court summarized its conclusions as follows:

During the penalty phase, the jury heard very little that would humanize
Cooper, and the mitigation evidence presented in postconviction proceedings
“paints a vastly different picture of his background” than the picture painted
at trial.  While the jury heard a small sliver of his volatile upbringing, the
jury heard nothing of Cooper’s life of horrific abuse rendered by both his
father and brother, his use of drugs and alcohol beginning at age 11 to escape
his family and the abuse, his abandonment by his mother for short stretches
of time, his seventh-grade education and learning deficits, and his depression.
Further, all of the nonstatutory mitigating evidence strengthens the two
categories of statutory mitigation supported by the evidence: age and
substantial domination. Cooper was barely removed from this horrific abuse
when he committed the crimes at age 18. Likewise, he was barely removed
from the domination by his father and brother when he was dominated by [a
co-defendant].

Id. at 1355 (citations omitted).  The court further noted the prosecutor’s emphasis at trial on
both “the dearth of evidence presented in mitigation,” and the absence of any proof that
petitioner “himself had been abused.” Id.  at 1355-56.  Finally, the court observed that the
mitigating evidence in this case “is similar to that which the jury did not hear in [Terry]
Williams v. Taylor,” and that although petitioner had been convicted of killing three people,
“the number of victims does not preclude this Court from concluding prejudice has been
established.”  Id. at 1356.

261) Hardaway v. Robinson, 655 F.3d 445 (6th Cir. 2011) (amended op.).  The Sixth Circuit
granted relief on petitioner’s claim that appellate counsel was ineffective for failing to file a
brief on his behalf, which led to the dismissal of his direct appeal.  Following advice provided
by the Michigan Supreme Court in conjunction with its denial of leave to appeal the dismissal,
petitioner sought state post-conviction relief on various claims, including ineffective
assistance of appellate counsel and a jury coercion claim that would have been raised on
direct appeal.  The state post-conviction court reached the merits of some of petitioner’s
claims, but not his challenge to appellate counsel’s ineffectiveness, and the state court of
appeals later summarily denied leave to appeal “for lack of merit in the grounds presented.” 
655 F.3d at 447. 

Relying on Roe v. Flores-Ortega, 528 U.S. 470 (2000), the Sixth Circuit held that
petitioner was entitled to a presumption of prejudice resulting from the complete deprivation
of his right to direct appeal, and that, under the circumstances, his pursuit of state collateral
review at the direction of the Michigan Supreme Court “could not be deemed a sufficient
substitute, even under the deferential standard imposed by AEDPA.” 655 F.3d at 449.  The
court explained that “appeal from the denial of collateral relief in Michigan is different from
a direct appeal” in that it is discretionary, it is subject to summary denial, and it carries no
right to oral argument or appointment of counsel. Id..  “Taken together,” the court concluded,
“these differences render Michigan’s collateral post-conviction proceeding too unlike an
appeal of right to constitute a sufficient substitute.” Id. at 450.
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262) Foust v. Houk, 655 F.3d 524 (6th Cir. 2011).  A majority of the Sixth Circuit panel granted
penalty phase relief in this Ohio capital case, finding that trial counsel were ineffective for
presenting only the unprepared and incomplete testimony of petitioner’s parents and a
psychologist rather than investigating and presenting the “vivid facts” of his background that
were available from his siblings and Children’s Services records.  Trial counsel conducted no
mitigation investigation of their own. Instead, shortly before the penalty hearing was
scheduled to begin, counsel persuaded the court to appoint a psychologist – who had
originally been appointed to assess competency and responsibility and had not heard from
counsel in months – as their “mitigation specialist.”  Although he was untrained and
unprepared for the job, the psychologist made an effort to assist in the development of
mitigating evidence, and recommended (multiple times) that counsel meet with him to discuss
the case, obtain records pertaining to petitioner’s childhood, and speak with potential
witnesses.  Trial counsel did not follow any of those recommendations.  As a result, their one-
day presentation at petitioner’s penalty hearing consisted of the testimony of petitioner’s
parents, who provided some basic background information and acknowledged alcoholism,
occasional household violence and several other traumatic events during petitioner’s
childhood, and testimony from the psychologist, who had diagnosed petitioner with alcohol
dependence and major depressive disorder.  The three-judge sentencing panel found some
mitigating value in that evidence, but concluded that it was not “‘sufficient to mitigate the
punishment for a series of criminal acts of outrageous depravity, violence, and cruelty.’”  655
F.3d at 532.  Petitioner challenged trial counsel’s effectiveness in state post-conviction
proceedings, and supported his claim with a “complete account of [his] childhood.” 655 F.3d
at 533.  Relying heavily on affidavits from his siblings and the content of Children’s Services
records, petitioner presented what the state court described as “‘a truly grisly picture of the
Foust home[.]’” Id.  The state court nevertheless denied relief, reasoning that counsel must
have made a “‘tactical’” decision not to present the additional information “‘in order to avoid
cumulative testimony,’” and that petitioner could not have been prejudiced because the
offense had been so aggravated. Id.  After the Ohio Court of Appeals affirmed, petitioner
sought federal habeas relief, which the district court denied.  

On appeal, the Sixth Circuit majority identified several deficiencies in counsel’s
performance. First, while petitioner’s “dire upbringing formed the crux of the mitigation
strategy, ... counsel failed to investigate [his] upbringing in any way.”  655 F.3d at 534.  The
majority noted counsel’s admission that “they did not gather any of the copious Children’s
Services records that relate to Foust and his family,” that they “failed to interview any of
Foust’s siblings” at all, and failed to interview his parents before calling them as witnesses,
and that they instead based their examinations on four pages of notes faxed to them by the
psychologist the day before the hearing was set to begin.  The state court of appeals
characterized counsel’s omissions as “‘tactical,’” but the Sixth Circuit majority called that
“description ... nonsensical.” Id. at 535.  Second, the majority found counsel deficient for
failing to meet with or interview their psychologist “about his investigation and findings.” Id.
at 536.  “By abrogating decisionmaking responsibility” to the psychologist, the majority
explained, “Foust’s attorneys ‘were not in a position to make ... reasonable strategic
choice[s].’” Id. at 537 (quoting Wiggins v. Smith, 539 U.S. 510, 536 (2003)).  Third, the Sixth
Circuit majority found that “[e]ven the appointment of ... [the] psychologist[,] who is not a
trained mitigation specialist, was suspect.” Id.  After acknowledging that “defense teams do
‘not have a specific obligation to employ a mitigation specialist ...,’” the majority emphasized
that defense counsel do remain obligated to conduct an adequate investigation somehow. 
“Given the nature of Foust’s mitigation defense and his counsel’s failure either to consult
regularly with [the psychologist] about his investigation or to conduct an independent
investigation,” the majority concluded, “failing to hire a trained mitigation specialist was
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deficient performance.” Id. The majority went on to summarize its findings with regard to
counsel’s performance as follows:

Although Foust’s counsel presented some evidence at the mitigation hearing,
their investigation was inadequate. Without acquiring rudimentary details,
Foust’s attorneys could not have made a reasonable professional judgment
to limit their investigation. There is simply no strategic reason for Foust’s
counsel not interviewing family members, not obtaining records, not
consulting with [the psychologist], and not hiring a mitigation specialist.
Because there is no reasonable argument that Foust’s attorneys lived up to
the minimum standard of representation that the Sixth Amendment ensures,
the Ohio Court of Appeals unreasonably applied Strickland .

655 F.3d at 538.
Turning to prejudice, the majority quickly determined that the state courts’ conclusion

that the post-conviction mitigation evidence was cumulative to trial counsel’s presentation
was “unreasonable.”  Quoting from the extensive social services records trial counsel failed
to obtain, the majority noted, among other things, that petitioner’s home “had a strong stench
from feces (human and animal),” was crowded with bags of garbage and dirty clothing, and
was so infested with lice, mice and cockroaches that the state Homemaking Department had
called it “uninhabitable” and refused to return; the records also showed that the children were
often filthy and undernourished.  655 F.3d at 539.  Comparing this information to the evidence
presented at trial, the majority observed that “[p]assing references ... to minor maladies in no
way conveyed the abysmal condition of Foust’s childhood home ... [T]he new evidence is
substantially different and not cumulative.” Id. at 540. The majority went on to reach similar
conclusions with regard to petitioner’s siblings’ testimony about severe abuse and neglect by
their mother, the omission of which “misled” the sentencing panel into believing that
petitioner had benefitted from at least one supportive parent, id. at 541, and about evidence
of petitioner’s positive efforts to help family members, none of which had been referenced
at trial, see id. at 543-44.  Additionally, the majority described further “new subject matter”
in the form of a series of forcible incestuous incidents within petitioner’s childhood home, and
explained that while petitioner had not been directly involved, they still had mitigating value: 
“Although the victims of the sexual abuse were Foust’s sisters, Foust’s acclimation to sexual
abuse of women is particularly relevant because rape was one of the aggravating
circumstances that supported the death penalty.”  Id. at 543.  
Reweighing the aggravating and mitigating evidence, the majority concluded as follows:

In this case, counsel presented some evidence at the mitigation hearing, but
the evidence in no way conveyed the horror of Foust’s childhood or Foust's
attempt to combat his family history by helping [his sister]. ... Had the full
information been available to the three-judge panel who sentenced Foust to
death, there is a reasonable probability that one judge would have opted to
sentence Foust to life imprisonment.  ¶  We acknowledge that ... Foust’s
crime was heinous. Powerful aggravating circumstances, however, do not
preclude a finding of prejudice, even when our review is constricted to
assessing the reasonableness of how the state court weighed the mitigating
and aggravating factors. The new evidence about Foust’s family history is
overwhelming, and it undermines reasonable confidence in the reliability of
Foust’s death sentence.

655 F.3d at 545-46 (internal citation omitted).

263) Walker v. McQuiggan, 656 F.3d 311 (6th Cir. 2011), cert. granted, judgment vacated sub
nom. Howes v. Walker, 567 U.S. 901 (2012) (remanding for further consideration in light of
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Parker v. Matthews, 2148 (2012), adhered to on remand sub nom. Walker v. Hoffner, 534
Fed.Appx. 406 (6th Cir. 2013) (maintaining grant of relief on ground that state court
unreasonably applied Strickland v. Washington), cert. denied, 571 U.S. 1185 (2014).  A
majority of the Sixth Circuit panel granted relief in this Michigan murder case, finding that
trial counsel was ineffective for abandoning a previously-noticed insanity defense in favor of
a different theory which counsel knew or should have known was contradicted by all of the
forensic and eyewitness evidence.  Petitioner was charged in connection with the seemingly
unprovoked shooting of a fellow store patron, and while he offered an account under which
the shooting was part accident, part self-defense, it had no support in the evidence known
before (and presented at) trial.  Although trial counsel was aware that petitioner had a
“longstanding and well-documented history of severe and oftentimes incapacitating mental
illness (including psychotic and schizophrenic diagnoses),” 656 F.3d at 319, he chose to
embrace his client’s unsupported story without taking advantage of available resources for
developing an insanity defense.  On direct appeal, the Michigan Court of Appeals found
counsel’s failure to explore the mental health issues deficient, and remanded for an
evidentiary hearing on the question of prejudice.  The trial court held a hearing and declined
to find prejudice, and the state court of appeals affirmed the denial of relief.  Petitioner then
sought federal habeas relief, which was denied by the district court.

After describing the state court of appeals’ detailed explanation of its rationale for
upholding the denial of relief, the Sixth Circuit majority observed that, 

Because the state appeals court clearly explained its reasoning ..., we need
not apply the standard recently articulated by the Supreme Court in
Harrington v. Richter, 562 U.S. 86 (2011), which requires that a federal
habeas court hypothesize as to the state court’s reasoning where the state
court has remained silent. Thus, our AEDPA review focuses on the reasoning
given in the opinion of the Michigan Court of Appeals.

656 F.3d at 318 (internal citation omitted).  Examining the state court’s decision, the Sixth
Circuit majority found that the “Michigan Court of Appeals both unreasonably applied clearly
established federal law, and unreasonably determined facts in light of the evidence.”  Id. at
319.  The majority explained that the state court: (1) assessed counsel’s performance (which
the same court had previously found deficient) “based solely on what counsel knew at the
time he abandoned the insanity defense,” and without accounting for counsel’s failure to
investigate despite his knowledge of petitioner’s history of severe mental illness, and the
availability of an independent, state-funded evaluation, id.;  (2) relied too heavily on counsel’s
own testimony that he would have chosen the defense he presented even if he had been able
to obtain an independent evaluation, see id.; (3) applied an impermissibly high prejudice
standard which required petitioner to “prove that presenting an insanity defense would have
led to his acquittal,” id. at 320; and (4) allowed its own prejudice analysis to be driven by the
“unsupportable conclusion that [the state court] simply did not believe that Walker was legally
insane,” which was not the relevant question under Strickland, id. at 321.

Finally, after emphasizing that the evidence of petitioner’s “chronic and severe mental
illness is not only overwhelming, but it is uncontested,” 656 F.3d at 321, the majority
observed as follows:

There is an overwhelming probability that knowledge of Walker’s history of
severe mental illness would have shed a different light for the jury on witness
testimony regarding the facts of the crime. That Walker shot and killed a
complete stranger with minimal to no provocation, but then testified “clearly
and consistently” that he believed that [the victim and his acquaintance] were
trying to kill him and actually shot him, might have been better understood
by a jury with knowledge that Walker’s longstanding mental condition
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included paranoia and delusions.  ¶  ... Counsel’s choice to forgo the
meritorious defense of insanity in favor of a defense that he knew was
contradicted by every piece of physical, circumstantial, and eyewitness
testimonial evidence strongly supports the findings of deficient performance
by counsel and prejudice. ... Presenting such a defense in lieu of insanity (or
any other plausible defense), was an error that was “so serious as to deprive
the defendant of a fair trial, a trial whose result is reliable.” Strickland, 466
U.S. at 687. The Michigan Court of Appeals determination to the contrary,
based almost completely on counsel’s own assessment that Walker was not
prejudiced by his performance, was clearly unreasonable.

656 F.3d at 321.

264) Elmore v. Ozmint, 661 F.3d 783 (4th Cir. 2011).  A majority of the Fourth Circuit panel
granted relief in this formerly capital (penalty phase relief granted on Atkins claim by state
court) South Carolina murder case, finding that trial counsel was ineffective for failing to
investigate or challenge key pieces of the prosecution’s case.  Almost immediately after
directing authorities to the elderly victim’s brutally beaten corpse in her bedroom closet, the
victim’s male neighbor (a former city councilman), suggested Elmore, a local handyman who
had recently done work at the home, as a likely suspect, and offered a theory of when and how
the assault had taken place based on his own assessment of circumstantial indicators.  Without
examining the possibility of the neighbor’s own involvement in the crime, law enforcement
investigators pursued the theory he had suggested, and eventually developed a case against
Elmore that featured: a medical examiner’s testimony that the victim had been killed during
a sixty hour window, the outer edge of which included a two hour period during which Elmore
lacked a corroborated alibi; a single thumb print from an exterior door jamb that matched
Elmore’s; several small blood stains on Elmore’s clothes and shoes, some of which were of
the same type as the victim’s blood; approximately 45 pubic hairs consistent with Elmore’s
relatively unique hair characteristics allegedly collected from the site of a sexual assault on
the victim’s bed; and testimony from a jailhouse informant who claimed Elmore had
spontaneously confessed to him during pre-trial detention.  

At two trials on the question of guilt or innocence in 1982 and 1984, appointed
defense counsel – who had been “lulled into inaction by the belief that the police were above
reproach,” 661 F.3d at 854 – stipulated to the chain of custody and admissibility of the
prosecution’s forensic evidence, made no effort to challenge the reliability of that evidence,
and conceded to the jury “that he was ill-equipped to” do so, id. at 855. “[C]onviction,” the
Fourth Circuit majority observed, “was the jury’s only rational option in view of the State’s
evidence and Elmore’s ineffectual defense.”  Id.  After a detailed examination of the
information developed in post-conviction proceedings, the majority noted “a multitude of
questions about [the] legitimacy and reliability” of the prosecution’s evidence:  “behavioral
profiling evidence” pointed away from Elmore and toward the victim’s neighbor; forensic
pathologist testimony indicated that the victim “was much more likely” to have died many
hours later than the prosecution had claimed, and at a time for which Elmore had a
corroborated alibi; the pubic hair evidence was highly suspicious in light of the
extraordinarily large number of hairs investigators claimed to have found, the packaging of
the hairs in a manner different from all of the other evidence, the absence of even a single
photograph showing them on the victim’s bed, the absence of blood or semen on the
bedcovers, and the absence of any of Elmore’s hairs on the victim’s body or anywhere else
in the house; state investigators had misidentified, misreported, and then concealed for
seventeen years a package of evidence later determined to contain a caucasion hair collected
from the victim’s abdomen whose DNA profile did not match the victim (or Elmore); and a
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possibility that state investigators had both misreported a bloody fingerprint found in the
victim’s bathroom, and tampered with Elmore’s clothing before it was analyzed for blood
stains. 661 F.3d at 855-56.

Assessing the merits of Elmore’s ineffective assistance of counsel claim, the Fourth
Circuit majority found that although the state post-conviction court had “correctly identified
certain Strickland principles,” it “unreasonably applied those tenets to the facts before it,” and
it “defied other Strickland principles ... freeing itself to test Elmore’s ... claim under a legal
framework in many ways contrary to that mandated by Strickland.”  661 F.3d at 856.  With
regard to the first of these defects, the majority held that “it was ... an unreasonable
application of Strickland to rule that the failure of Elmore’s lawyers to investigate the State’s
forensic evidence was justified by their faith in the integrity and infallibility of the police.” 
Id. at 859; see also id. at 864 (“Because Elmore’s lawyers’ investigation into the State’s
forensic evidence never started, there could be no reasonable strategic decision either to stop
the investigation or to forgo use of the evidence that the investigation would have uncovered.
In nonetheless approving the performance of Elmore’s lawyers, the state PCR court
unreasonably applied Strickland to the facts of this case.”).  The majority then explained that
the state court had also “repeatedly relied on later-developed facts – unknown to Elmore’s
trial lawyers when they decided against investigating the State’s forensic evidence prior to the
1982 and 1984 trials – to retroactively justify that decision,” and that “the court’s reliance on
such facts was in plain contravention of Strickland’s contemporary assessment rule.” Id. at
864; see also id. at 865 (observing that state court “suggested that Elmore’s trial lawyers were
not deficient in failing to investigate the State’s forensic evidence because the jury would
have credited the State’s evidence over any contrary evidence that Elmore could have
proffered,” and providing examples drawn from state court order).  The majority went on to
conclude that “no amount of deference could compel any fair conclusion other than that
Elmore has satisfied his burden under Strickland’s performance prong.”  Id. at 866.

Turning to the question of prejudice, the Fourth Circuit majority found that the state
post-conviction court had unreasonably applied Strickland, both by relying upon the same
“erroneous[] misperce[ption]” of Lockhart v. Fretwell as was condemned in (Terry) Williams
v. Taylor, 529 U.S. 362 (2000), see 661 F.3d at 866-67, and by “engag[ing] in ... an analysis
that unreasonably broke from Strickland by considering less than the totality of the evidence,
and one that unreasonably discounted evidence favorable to Elmore by unduly minimizing its
import and evaluating it piecemeal,”  id. at 868.  “Properly applied,” the majority held, “the
totality-of-the-evidence standard results in only one reasonable conclusion: there is a
reasonable  probability – that is, a substantial likelihood – that, but for his lawyers’ failure to
investigate the State’s forensic evidence, Elmore would have been acquitted in the 1984 trial.”
Id. at 869-70.

Finally, the majority addressed the dissent’s insistence that Elmore had not
established an entitlement to relief because, among other reasons, he could not satisfy §
2254(d):

As our esteemed friend would have it, our job is solely to rubber-stamp the
state PCR court – never mind that court’s flouting of clear Supreme Court
precedent and disregard of inconvenient evidence. Conversely, we see a
meaningful role for the federal courts in safeguarding the constitutional
rights of state prisoners like Elmore. And we enjoy illustrious company – the
Supreme Court itself – in that view.  ¶  Of course, AEDPA appreciably
constrains the scope of our review. But we have carefully and faithfully
adhered to the deferential AEDPA standard, guided at every step by a bevy
of pertinent Supreme Court decisions .... While it is enough for our
dissenting colleague that the state PCR court uttered the word “Strickland,”
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our AEDPA analysis – in line with that of the Supreme Court – is more
demanding.

661 F.3d at 872.

265) Blystone v. Horn, 664 F.3d 397 (3rd Cir. 2011).  The Third Circuit affirmed the grant of
penalty phase relief in this Pennsylvania capital case, finding that trial counsel was ineffective
for failing to develop and present available expert testimony establishing petitioner’s history
of brain damage and mental illness, and his adaptability to confinement.  Petitioner’s trial
counsel “had only three months experience as a practicing attorney when he was appointed
to this capital case,” “had no assistance in preparing for the sentencing phase of trial,” and
“conducted an extremely limited investigation” which consisted of interviewing, “at most,
four people: Blystone, his parent, and one of his sisters ....” 664 F.3d at 404-05.  At trial,
counsel advised the court that petitioner did not wish to present any mitigating evidence.  The
judge then questioned petitioner about whether he wished to offer his own testimony, that of
his parents, “or to offer any other evidence,” and petitioner responded that he “had no
testimony and no witnesses.” Id. at 403.  When asked to state why he did not want to “offer
any testimony,” petitioner answered, “I don’t want anybody else brought into it.” Id. The jury
found one aggravating circumstance and no mitigating circumstances, which, pursuant to state
law, mandated a death sentence. At an evidentiary hearing on his petition for state post-
conviction relief, petitioner presented several lay witnesses who described a head injury
suffered by petitioner at age four, after which he began to experience “headaches, seizures,
fevers and night sweats,” and later developed bizarre habits, behavioral problems, and
substance abuse.  Two mental health experts also testified, explaining that petitioner “suffered
from serious untreated brain damage and psychiatric disorders,” including bipolar disorder
and borderline personality disorder, the effects of which were exacerbated by polysubstance
abuse.  664 F.3d at 406-07.  Petitioner also presented records from his stints in the Navy and
in prison, which corroborated portions of the accounts offered by the lay witnesses, as well
as a report of a pre-trial competency evaluation, which had been known to trial counsel, and
“included clinically significant ‘red flags’ that required follow-up with regard to mitigation.” 
Id. at 408.  The state post-conviction court denied relief, and the Pennsylvania Supreme Court
affirmed, finding that “‘counsel conducted a proper investigation into all possible mitigating
circumstances,” and that petitioner “waived his right to present any mitigating evidence ...
and, therefore, could not demonstrate ... prejudice.” Id. at 409.

Examining petitioner’s claim that trial counsel was ineffective for failing to develop
and present “expert mental health testimony and institutional records in mitigation,” the Third
Circuit agreed with the district court that the state courts’ denial of relief “was unreasonable
in light of clearly established Supreme Court precedent, and was made in reliance upon
unreasonable determinations of the facts.”  664 F.3d at 418. After noting the state’s
concessions that the expert testimony and records were both available at the time of trial and
relevant as mitigating evidence, the Third Circuit rejected the state court’s determination that
the competency evaluation petitioner had undergone prior to trial absolved counsel of any
obligation to pursue mental health issues any further.  The court explained that the finding of
competency did not “lead inexorably to the conclusion that the report gave Blystone a clean
bill of mental health for purposes of mitigation,” and that, “[i]n fact, the record before the
[state post-conviction] court demonstrated quite the opposite.” Id. at 421.  “On such a record,”
the Third Circuit concluded, “the state court’s assertion that the [competency] report
contained no indications of mental illness was an unreasonable determination of the facts.”
Id. The court went on to reject the state court’s additional determination that “counsel was not
ineffective for failing to solicit an independent mental health evaluation because Blystone had
no constitutional right to such an evaluation prior to sentencing,” explaining that “it was

Successful Cases - IAC  1576 -- CTA



certainly within the trial court’s discretion to appoint an expert had counsel so requested,”
that “competent counsel would have” made such a request, and that “[t]he state court’s
decision to the contrary is unreasonable.” Id. at 421-22.  Similarly, the Third Circuit was
unmoved by counsel’s attempt “justify ... his failure to seek an expert mental health evaluation
by” by claiming that petitioner “wanted only to contest his guilt and did not want to present
a mitigation case if convicted.” Id. at 422.  After noting the settled obligation to investigate
regardless of a client’s purported unwillingness to present mitigating evidence, the court
declared that “[c]ounsel cannot avoid the consequences of his inadequate preparation simply
by virtue of the serendipitous occurrence that, on the day of sentencing, his client stuck with
the decision not to go forward with a mitigation case.” Id.  Finally, the Third Circuit also
determined that trial counsel’s failure to seek petitioner’s Navy and prison records was
constitutionally deficient, and that the state court conclusion to the contrary reflected an
unreasonable application of clearly established federal law.”  Id. at 423.  “Moreover,” the
court added, “counsel’s inadequate investigation was clearly not the result of [a] reasoned
tactical decision,” but was instead “merely the consequence of lackluster performance.”  Id. 
The court went on to conclude that “there could be no disagreement among ‘fairminded
jurists’ that the state court’s decision to the contrary was incorrect.”  Id. (quoting Harrington
v. Richter, 562 U.S. 86, 101 (2011)). 

Moving to the question of prejudice, the Third Circuit considered and rejected the
state’s contention that petitioner’s responses during the colloquy with the trial judge
foreclosed relief under Schriro v. Landrigan, 550 U.S. 465 (2007).  The court explained that
the colloquy had been “narrowly focused” on whether petitioner wished to present his own
testimony or that of his parents, and that the record offered no “reason to believe that Blystone
even understood that any form of evidence other than lay witness testimony could have been
offered in mitigation.”  664 F.3d at 426.  After further observing that “the present case bears
little resemblance to Schriro,” the Third Circuit concluded “that the state court’s belief that
it could predict what Blystone would have done ... was objectively unreasonable in light of
the evidence before it,” and that “the state court was unreasonable in holding that Blystone’s
waiver prevented him from making the necessary showing of Strickland prejudice.”  Id. 
Finally, the court determined that petitioner had demonstrated Strickland prejudice:

Had counsel’s investigation not been deficient, the jury could have heard
expert testimony as to Blystone’s organic brain damage, bipolar disorder, and
borderline personality disorder. These same experts would have told the jury
that, at the time of the crime, Blystone acted under extreme emotional
disturbance and suffered from a substantially impaired capacity to conform
his conduct to the law. The jury also would have been told that Blystone can
adapt successfully to institutional life and would likely not pose a future
danger to society if sentenced to life in prison. ¶  ... We ... agree with the
District Court that Blystone has demonstrated a reasonable probability that
the result of his sentencing hearing would have been different, had counsel
conducted an adequate investigation of mitigating circumstances. 

664 F.3d at 427.

266) Cornell v. Kirkpatrick, 665 F.3d 369 (2nd Cir. 2011).  The Second Circuit granted relief in
this New York case involving two separate counts of rape, finding that trial counsel was
ineffective for failing to recognize and assert a state law rule establishing that the venue
theory relied upon by the prosecution for one of the counts was inapplicable.  The venue issue
arose out of the prosecution’s reliance upon New York’s “private vehicle exception,” under
which a crime alleged to have occurred in a vehicle during a trip through more than one
county could be prosecuted in any county through which the vehicle had passed during the
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trip.  Petitioner was charged with raping two different women during two different multi-
county trips, and the prosecution utilized the exception, without defense objection, to
consolidate both counts in a single trial.  By the time of petitioner’s trial, however, the New
York Court of Appeals had “limited the applicability of [the private vehicle exception] to
cases in which it is ‘impossible to determine in what county the offense occurred.’”Id. at 378. 
According to the Second Circuit, defense counsel, the prosecutor, and the judge at petitioner’s
trial all appeared to have been “ignorant of th[at] fact,” which resulted in the prosecution
going forward on both counts despite evidence which “indisputably shows that” one of the
rapes occurred in a different county. Id.

The Second Circuit began its analysis of the merits by finding it unnecessary to
examine the question of deficient performance under Strickland because petitioner had
“prevailed on” that issue in the district court (which denied relief for lack of prejudice), and
the state had not challenged the district court’s determination on that issue on appeal. Id. at
377.  Nonetheless, the court went on to find that counsel’s failure to object to the erroneous
venue theory “was neither intentional nor part of his trial strategy, but instead arose from an
oversight.” Id. at 379. The court explained that counsel had “swor[n] an affidavit” to that
effect, and that counsel’s other efforts to sever the two charges for separate trials justified an
“infer[ence] that Cornell’s counsel would have objected to venue had he known the relevant
law.”  Id.  Turning to the question of prejudice, the Second Circuit quickly determined that,
had “counsel objected, ... the jury, appropriately instructed as to venue, would have easily
found by a preponderance of the evidence that the rape occurred in Monroe County and that,
therefore, the ‘private vehicle exception’ did not apply in this case and Ontario County should
not have exercised venue over Victim #2's allegations.”  Id. at 381. The court also noted that
the combined trial made possible by counsel’s error raised the “possibility of prejudicial
‘spillover’” between the charges, explaining that it “allowed the stronger evidence presented
as to Victim #1's alleged rape to be heard contemporaneously with the weaker evidence
concerning Victim #2.”  Id. at 382. 

Finally – and despite its earlier determination that the only ineffective assistance
claim presented to and decided by the state court was “notably different” from Strickland –
the Second Circuit assessed the state court’s denial of relief under § 2254(d).  After noting
that the state court had “recognized that the evidence indicated that Victim #2 was allegedly
raped in Monroe County,” but had nevertheless declined to find trial counsel ineffective, the
Second Circuit stated its appraisal of that conclusion as follows:

In essence, the Appellate Division says in the same breath: Victim #2's
alleged rape occurred in Monroe County; Cornell’s trial counsel waived
Cornell’s right to be tried in the county where the alleged crime occurred, ...
and thus the opportunity to effectively sever the charges against Cornell; but
Cornell nonetheless received effective assistance of counsel.  We disagree
with this final conclusion, and hold that it is an unreasonable application of
Strickland.

665 F.3d at 383.

267) Thomas v. Chappell, 678 F.3d 1086 (9th Cir. 2012), cert. denied, 568 U.S. 1186 (2013).  A
majority of the Ninth Circuit panel granted guilt-or-innocence phase relief in this pre-AEDPA
California capital case, finding that trial counsel was ineffective for failing to investigate and
present available evidence corroborating the defense’s third-party guilt theory.  Petitioner was
convicted and sentenced to death for the beating and shooting deaths of two Deadheads at a
Bay Area camping site called Rainbow Village.  The Ninth Circuit majority summarized the
prosecution’s evidence – which was entirely circumstantial, yet “certainly [went] a long way
toward implicating petitioner” – as follows:
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Petitioner was present; was the last person seen with the victims by those
who testified at trial, at a location near the murder site; had access to what
could have been the murder weapon; told a bizarre, mostly uncorroborated
tale of where he had been; identified [the female victim’s] body in a
potentially suspicious manner; gave the police and acquaintances somewhat
conflicting descriptions of his activities on the night of the murders; acted
oddly after the murders; and owned a distinctive pipe that was found between
the murder site and the Bay [where the bodies were found].

678 F.3d at 1102-03.  At trial, counsel pursued a two-part strategy of providing innocuous
explanations for the circumstantial evidence, and suggesting that the real perpetrator was a
third-party known as “Bo.”  The proof of Bo’s existence and activities on the night of the
crime, however, came from only one witness, whose testimony appeared facially dubious and
was repeatedly derided as preposterous by the prosecution.  Faced with this evidence, the jury
deliberated for nearly five full days before finding petitioner guilty.

In state post-conviction proceedings, petitioner asserted that trial counsel had been
ineffective for failing to investigate eleven additional witnesses who would have corroborated
the evidence of Bo’s existence and possible responsibility for the murders.  After an
evidentiary hearing, the California Supreme Court held that while even a reasonable
investigation would have turned up only three of the eleven witnesses, trial counsel had
performed deficiently in failing to conduct such an investigation.  The state court went on to
deny relief, however, finding that tactical concerns would have prevented counsel from calling
one of the three additional witnesses, and that the testimony of the remaining two was not
sufficient to establish Strickland prejudice.  In federal habeas proceedings, the district court
rejected the California Supreme Court’s determination that tactical considerations would have
prevented trial counsel from calling one of the three witnesses, and went on to conclude that
petitioner had been prejudiced by counsel’s deficient failure to investigate.  

After noting that the state had failed to contest the findings that counsel’s
performance was deficient, the Ninth Circuit panel majority observed that “the only issue is
whether there is a ‘reasonable probability’ that the jury would have reached a different
verdict.” 678 F.3d at 1102.  The majority then examined the evidence that could have been
offered through the three witnesses trial counsel had made no effort to locate, and concluded: 

With the additional testimony that the state court found should have been
located by counsel – Bo existed, Bo was indisputably at Rainbow Village the
night of the murders, Bo and [a companion] were even at the scene of the
crime, Bo and [the companion] acted suspiciously the next morning, and Bo
and [the companion] hastily left Rainbow Village the next day – there is a
reasonable probability that the jury would have acquitted Petitioner.

678 F.3d at 1106.  In reaching this conclusion, the majority agreed with the district court’s
determination that trial counsel would have had no tactical justification for declining to call
the additional witnesses, and emphasized that, even without the corroborating evidence, “it
seems clear that the jury actually struggled with [the third-party theory], because of the length
of deliberations and the two requests for readbacks related specifically to that question.”  Id.
at 1104.

268) James v. Schriro, 679 F.3d 780 (9th Cir. 2012) (amended op.), cert. granted, judgment
vacated sub nom. Ryan v. James, 568 U.S. 1224 (2013) (remanding for further consideration
in light of Johnson v. Williams, 568 U.S. 289 (2013)), adhered to on remand, 733 F.3d 911
2013), cert. denied, 134 S.Ct. 2697 (2014).  The Ninth Circuit granted penalty phase relief
in this Arizona capital case, finding that trial counsel was ineffective for failing to investigate
and present available mitigating evidence of petitioner’s background of trauma, abandonment,
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mental illness and drug abuse.  At the penalty phase, the trial court relied on a pre-sentence
report, which included “a skeletal social history” and recommended a death sentence, and
testimony from five witnesses called by defense counsel, who noted petitioner’s history of
drug use, discussed the prescription medications petitioner was taking during pre-trial
incarceration, and described his generally good behavior in jail.  Trial counsel initially
asserted two mitigating circumstances – that petitioner’s capacity had been diminished
because he was under the influence of LSD, and that he could  be rehabilitated – but quickly
conceded that the first did not apply because there was no evidence to corroborate petitioner’s
claim of drug use at the time of the offense.  The trial court found two aggravating
circumstances (reduced to one on direct appeal), and no mitigating circumstances, and
imposed a death sentence.

After a detailed review of the mitigating evidence developed by federal habeas
counsel, the Ninth Circuit quickly agreed with the district court’s determination – which “the
state d[id] not dispute” – that trial counsel’s performance had been deficient.  The court
explained that counsel “failed to conduct even the most basic investigation of James’s social
history,” his “mental health,” or his “history of drug abuse,” despite the presence of “obvious
indications” that each warranted exploration.  In contrast to the uninformed presentation at
trial, “federal habeas counsel developed a detailed picture of James’s troubled childhood, his
mental illness, and his downward spiral of depression and drug abuse in the year before [the
victim’s murder.]”  The court summarized that picture, and its impact on the weighing of
aggravation and mitigation, as follows:

The killing of Maya [the victim] was appalling. It was a hate crime. Maya
was targeted because of his sexual orientation. He was beaten, taunted,
robbed, and forced to contemplate his impending death during the last hours
of his life. But the heinousness of the crime does not in itself compel the
conclusion that James was not prejudiced. * * * ¶ The mitigation evidence
that was available but not presented at the penalty phase trial was significant.
Lester and Lora Pannell [petitioner’s biological parents]were utterly unfit
parents who exposed James to violence, drug abuse, poverty, and sexually
predatory adults. James’s siblings suffered physical and sexual abuse. After
his adoption, James showed the residual effects of life in the Pannell home:
he was fearful, friendless, and needy. Instead of the paternal affection James
craved, Bradley James [petitioner’s adoptive father] administered
disciplinary beatings. James was a dismal student, a high school dropout, and
a habitual drug user. In the year before the murder, his marriage ended and
he learned of the extensive dysfunction in his biological family. The single
most significant category of mitigating evidence advanced – evidence of
dysfunction in the Pannell home – supplies a “graphic description” of
James’s childhood,” filled with abuse and privation, ... [which] might well
have influenced the jury’s appraisal of his moral culpability.” ¶  We conclude
that there is a reasonable probability that a sentencing court confronted with
the powerful mitigating evidence developed by James’s habeas counsel
would not have returned a death sentence. 

Additionally, the court noted the “‘mitigatory effect’” of the state’s pre-trial offer of “a life
sentence with the possibility of parole after 25 years in exchange for a guilty plea to
first-degree murder,” which petitioner had declined.  

Finally, the Ninth Circuit concluded that a remand for an evidentiary hearing was
unnecessary, explaining that “[t]he state conceded at oral argument that it does not dispute
James’s evidence[, and instead] challenges only the legal sufficiency of those facts.” The
court acknowledged the state’s contention that it wished to cross-examine petitioner’s
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witnesses, and its argument that “courts cannot grant habeas relief based on affidavits without
subjecting the evidence to cross-examination at a hearing,” but concluded that “the state has
had ample time to contest the evidence submitted with James’s habeas petition and Rule 59(e)
motion, and has failed to avail itself of that opportunity.”

269) Glover v. Birkett, 679 F.3d 936 (6th Cir. 2012).  The Sixth Circuit affirmed the grant of relief
in this Michigan assault case, finding that petitioner’s counsel was ineffective under Roe v.
Flores-Ortega, 528 U.S. 470 (2000), for failing to file a timely notice of direct appeal.  The
state conceded that counsel’s performance had been deficient, but contended that petitioner
could not demonstrate the necessary prejudice because he had “filed a delayed application for
leave to appeal in the Michigan Court of Appeals, raising various challenges to his conviction
and sentence, which the court denied ‘for lack of merit in the grounds presented.’” 679 F.3d
at 937.  Relying on Hardaway v. Robinson, 637 F.3d 640 (6th Cir. 2011), the Sixth Circuit
disagreed, explaining that a request for leave to appeal in Michigan is merely a step toward
discretionary review, and lacked important features of the review as of right forfeited by
counsel’s inaction.  “Because counsel’s deficient performance deprived Glover of his appeal
of right,” the court concluded, “prejudice is presumed.” Id. at 938.

270) Winston v. Pearson, 683 F.3d 489 (4th Cir. 2012), cert. denied, 568 U.S. 1205 (2013).  The
Fourth Circuit affirmed the grant of relief on petitioner’s claim that trial counsel were
ineffective for failing to investigate and present proof of his ineligibility for the death penalty
under Atkins v. Virginia.  After reaffirming the inapplicability of § 2254(d) due to the state
court’s failure to adjudicate a materially similar version of the merits, the Fourth Circuit
proceeded to a de novo review of petitioner’s Atkins claim, and agreed with the district court’s
determination that trial counsel were ineffective.  Counsel performed deficiently in failing to
review the school records they obtained before handing them off to their mental health expert,
which caused them to overlook “the potential for a successful [Atkins] claim.”  683 F.3d at
505.  The court then explained that reviewing the records, 

would have prompted [counsel] to interview Winston’s school teachers and
counselors, facilitating an investigation that carried dual significance under
Virginia’s mental-retardation statute. Not only would interviews with school
officials have enabled counsel to obtain ... Winston’s 66 IQ score, these
conversations would have provided counsel with compelling evidence of
Winston’s limitations in adaptive behavior, which in turn would have
prompted them to press [their mental health expert] to explore further the
merits of mental retardation as a sentencing defense.  ¶  Counsel’s lack of
diligence in pursuing a mental-retardation defense contravened their duty to
investigate to make defensible professional decisions qualifying as “informed
legal choices.” 

683 F.3d at 505.  After further noting that trial counsel’s expert acknowledged the possibility
that he “might have” reached a different conclusion with access to the information that had
been overlooked, the court concluded that, but for counsel’s deficient investigation, “there is
a reasonable probability that the outcome would have been different.”  Id. at 506.

271) Foster v. Wolfenbarger, 687 F.3d 702 (6th Cir. 2012), cert. denied, 568 U.S. 1228 (2013). 
The Sixth Circuit granted relief in this Michigan second degree murder case, finding that trial
counsel was ineffective for failing to investigate and present an alibi defense, and that the
Michigan Court of Appeals’ determination that counsel had made a valid strategic decision
involved an unreasonable application of federal law.  The victim had been shot by a
pedestrian who fired into the car in which he was riding, and the only evidence that petitioner
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was the gunman was an eyewitness identification by the driver of the car.  Prior to trial, a
witness – Daniels – contacted defense counsel and informed him that petitioner had been at
Daniels’ residence at the time of the shooting.  Counsel followed up by conducting a 15-20
minute telephone interview with Daniels, but came away concerned he would make a poor
witness.  At trial petitioner asserted a mistaken identity defense, but presented no alibi
evidence.  After initially deadlocking, the jury found him guilty.  Petitioner first asserted his
ineffective assistance of counsel claim at a post-trial hearing ordered by the state court of
appeals.  After hearing testimony from trial counsel and Daniels, the judge – who had also
presided over petitioner’s trial – granted relief.  The state appealed, and the Michigan Court
of Appeals reversed on the ground that the decision not to call Daniels as a witness “was a
function of sound trial strategy ....” 687 F.3d at 705.

On appeal from the denial of federal habeas relief, the Sixth Circuit first determined
that trial counsel’s investigation had been insufficient, such that counsel lacked the
information necessary to make an informed strategic decision:

Here, trial counsel’s only investigation with regard to the alibi defense was
to question Daniels, over the telephone, for approximately fifteen to twenty
minutes. Even crediting trial counsel’s conclusion that Daniels would make
a poor witness, that does not represent a full investigation of the alibi defense
under the circumstances. While Daniels might have been a poor witness, trial
counsel did nothing to investigate the other two individuals at the home with
Daniels who might have information concerning Foster's alibi theory. Either
of these two individuals, or all three of the witnesses collectively, might have
overcome any deficiencies in Daniels’s testimony and demeanor. Trial
counsel did nothing to explore these possibilities.

687 F.3d at 708.  The court went on to hold that, in light trial counsel’s failure to fulfill the
“clearly established” “requirement that trial counsel fully investigate a possible defense,” the
Michigan Court of Appeals’ conclusion that counsel’s performance was not deficient involved
an unreasonable application of federal law.  Id. at 709.  After noting that the state court of
appeals had not reached the question of prejudice, and that § 2254(d) was therefore
inapplicable, the Sixth Circuit quickly determined that petitioner had been prejudiced by
counsel’s deficiency. In so holding, the court emphasized that no physical evidence connected
petitioner to the shooting, the eyewitness’s identification was “weak” “[b]y any standard,” the
jury had “initially deadlocked,” and the trial court itself had “concluded that an alibi witness
... could have potentially tipped the jury to vote for acquittal.” Id. at 709-10.    

272) Toliver v. Pollard, 688 F.3d 853 (7th Cir. 2012).  The Seventh Circuit affirmed the grant of
relief in this Wisconsin “first degree intentional homicide as a party to a crime” case, finding
that trial counsel was ineffective for failing to investigate and present testimony corroborating
petitioner’s defense that he had discouraged, rather than encouraged, his brother’s decision
to shoot the victim.  In an earlier decision, Toliver v. McCaughtry, 539 F.3d 766 (7th Cir.
2008) (Toliver I), the Seventh Circuit had determined that petitioner was prejudiced by trial
counsel’s omissions and that the state court had unreasonably applied Strickland v.
Washington in concluding otherwise, but remanded the case for an evidentiary hearing on
whether counsel’s performance was deficient. At the ensuing evidentiary hearing, petitioner
testified that he had made trial counsel aware of both potential witnesses, that counsel
interviewed one of them but decided not call either witness on the basis that their familial
connection to petitioner would harm their credibility, and that petitioner disagreed with
counsel’s decision.  Trial counsel did not testify at the hearing because he was deceased; the
two witnesses underlying petitioner’s claim did not testify either, because “the substance of
their affidavits was not in dispute, and the State agreed that it was not necessary to produce

Successful Cases - IAC  1582 -- CTA



the[m].” 688 F.3d at 858. 
Addressing the merits, the Seventh Circuit began by rejecting the state’s request that

it revisit the Toliver I prejudice determination, explaining that “the law-of-the-case doctrine
applies to that determination,” and that “there is no compelling reason to revisit ... [the] issue
....”  688 F.3d at 861.  With regard to deficient performance, the court made clear that it could
“assess counsel’s performance without testimony from deceased trial counsel.” Id.  The court
then observed that it could “find nothing in the record to suggest that Mr. Toliver’s attorney
could have been making a sound strategic choice when he decided not to call [the two
witnesses] Harvey merely because of the family relationship.” Id. at 862.  The court
explained:

In the context of this case, the testimony of [the two witnesses] was crucial.
The State presented three witnesses who testified that Mr. Toliver instructed
[his brother] to shoot [the victim]. Mr. Toliver’s defense was that he had not
instructed [his brother] to shoot her and that he had commented after the
shooting that [his brother] “shot the bitch.” [The] two witnesses [were the
only sources of testimony] that would have corroborated his theory of
defense. ... “[I]n a swearing match” between the two sides, counsel’s failure
to call two useful, corroborating witnesses, despite the family relationship,
constitutes deficient performance. This conclusion is all the more true where
counsel did not call any defense witnesses at trial besides Mr. Toliver.

688 F.3d at 862 (footnote and citation omitted).  

273) Hooks v. Workman, 689 F.3d 1148 (10th Cir. 2012).  After a lengthy discussion of
petitioner’s unsuccessful challenges to the denial of his Atkins v. Virginia claim in this
Oklahoma capital case, a majority of the Tenth Circuit panel granted penalty phase relief on
the ground that trial counsel was ineffective for failing to develop and present readily
available mitigating evidence, and for failing to challenge the prosecution’s case in
aggravation.  Because the state court declined to adjudicate the claim on a ground later
determined to have been inadequate, the Tenth Circuit noted that § 2254(d) was inapplicable
and proceeded to review the merits de novo.  The majority first described counsel’s “woefully
inadequate” sentencing presentation, which consisted of three witnesses: petitioner’s sister,
whose testimony covered “little more than a page of the trial transcript,” 689 F.3d at 1202;
his mother, whose “testimony was only slightly less brief,” id.; and a psychologist, who told
the jury that petitioner had “a chronic form of psychosis,” and was both “violent” and “crazy,”
id. at 1203.  Characterizing trial counsel’s investigation and presentation of petitioner’s
background as “sub-par in almost every respect,” the Tenth Circuit majority observed that
“[e]ven the most minimal investigation would have uncovered a life story worth telling: a
premature birth, an openly abusive father, frequent moves, educational handicaps, and
personal family tragedies.”  Id. at 1203.  The majority also found counsel’s handling of the
mental health evidence to be “troubling in a number of respects,” including: the failure to
“connect [the expert’s] diagnosis to the circumstances of the crime,” which left the jury “with
almost no explanation of how Mr. Hooks’s mental problems played into the murder of [his
pregnant common-law wife],” id. at 1204; the failure to “prepare” the psychologist by
familiarizing him with basic facts about the case and the evidence against petitioner, id.;
failure to present undisputed evidence that “by the time of trial [petitioner] had been clinically
diagnosed with mild or borderline mental retardation,” which “was surely relevant to the
jury’s appraisal” and “readily available,” id. at 1205; and failure to recognize and pursue
“clear markers for organic brain damage,” which left petitioner unable to take advantage of
the principle that “the involuntary physical alteration of brain structures, with its attendant
effects on behavior, tends to diminish moral culpability, altering the causal relationship
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between impulse and action,” id.  
With regard to trial counsel’s response to the prosecution’s case in aggravation –

which consisted only of a police officer’s testimony that petitioner had previously been
convicted of an armed robbery – the majority determined that “[e]ven a cursory investigation
would have revealed a much less sordid tale than the one suggested [at trial].”  689 F.3d at
1205.  The majority further explained that counsel actually “bolstered the prosecution’s case
in aggravation by effectively conceding the continuing threat aggravator [as he previewed the
psychologist’s testimony] in his opening statement.” Id. at 1206.  While the majority
acknowledged that strategic concessions can be beneficial in some cases, this was not such
a case:  “[I]t is particularly unreasonable when, as here, counsel presents a beggarly mitigation
case and, worse, reinforces the conceded aggravator both by failing to challenge the
government’s case in aggravation (impeachable though it was) and by characterizing the
mitigation evidence, as well as his client, as ‘scar[y].’”  Id. at 1206-07.
The majority concluded its analysis as follows:

With so much mitigating evidence available and so little of it unearthed by
counsel, we are compelled to conclude that Mr. Hooks was denied
constitutionally effective assistance of counsel and, thus, a fair sentencing.
...  [Counsel] presented almost no family-history evidence, and the
mental-health evidence that was presented was inadequate, unsympathetic,
and even counterproductive at times.  * * *  I]n his painfully brief case for
mitigation, [counsel] missed the opportunity to “humanize and explain,” to
“individualize,” Mr. Hooks to the jury.  It heard precious little about his
family and educational background, and the mental-health evidence that was
presented was either counterproductive or of little mitigating value. As a
result, jurors faced with an especially brutal crime were left with almost
nothing to weigh in the balance. A proper presentation of the family-history
and mental-health evidence, not to mention the circumstances surrounding
Mr. Hooks's armed-robbery conviction, would have been “powerful
mitigation.” 

689 F.3d at 1209 (citations omitted).  

274) Harris v. Thompson, 698 F.3d 609 (7th Cir. 2012), cert. denied, 569 U.S. 1017 (2013).  The
Seventh Circuit granted relief in this Illinois non-capital murder case, finding that petitioner’s
rights to present a defense and effective assistance of trial counsel were violated when the trial
judge excluded testimony from a six year old defense witness.  Petitioner was charged with
the murder of her four year old son, who was found in his room, asphyxiated with an elastic
band from a bed sheet around his neck.  Petitioner gave two different confessions to law
enforcement. The first was quickly revealed to be inconsistent with the physical evidence; the
second was given after 27 hours of interrogation, and petitioner disavowed it at trial as having
been coerced.  The only person in the room at the time of the child’s death was his six year
old brother, who consistently reported that his younger sibling had wrapped the elastic band
around his own neck (as he had been observed doing in the past), and that neither of his
parents were present when the incident occurred.  At trial, the prosecution opposed the
admission of the six year old’s testimony on the ground that he was not a competent witness. 
The trial court responded to the objection by conducting a hearing, at which the burden of
proving admissibility was erroneously placed on the defense.  After a proffer of the child’s
testimony that included some poorly formulated questions to which the child gave responses
susceptible to more than one interpretation (e.g., whether Santa Claus was “real” as compared
to cartoon characters), the trial court found him incompetent on the grounds that he lacked the
ability to distinguish between reality and fantasy, or to recall and relate the relevant events,
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and may have lacked the ability to distinguish between truth and falsehood.  Following her
conviction, petitioner moved for a new trial on the grounds, inter alia, that the trial court
violated her right to present a defense by excluding the child’s testimony, and that trial
counsel had been ineffective for failing to object to the trial court’s misallocation of the
burden at the witness competency hearing, and for failing to present additional evidence,
including expert testimony and notes taken by an investigator who interviewed the child the
day after the incident.  The trial court acknowledged the burden allocation error, but
concluded that the result would have been the same even absent the mistake, and made no
reference to the compulsory process argument.  On direct appeal, the Illinois Appellate Court
upheld the exclusion of the six year old’s testimony under state law, again without reference
to the federal compulsory process component, and rejected the ineffective assistance of
counsel claim on the ground that petitioner had not been prejudiced. 

After determining that petitioner was entitled to relief on her right to present a defense
claim [see SUCCESSFUL CASES – OTHER CLAIMS, infra], the Seventh Circuit examined her
related ineffective assistance of counsel claim.  The court began by establishing that only the
prejudice prong had been reached and adjudicated on the merits by the state courts, such that
§ 2254(d) was inapplicable with regard to the deficient performance prong, then identified and
explained “three serious mistakes” by trial counsel in connection with the witness competency
hearing:

First, and most glaring, counsel did nothing to prepare [the witness] for his
testimony. Second, counsel failed to secure the presence of ... the investigator
for Child and Family Services who interviewed [the witness] the day of [the
child’s] death. Third, counsel failed to correct the trial court’s misplacement
of the burden of proof on the defense at the competency hearing.

698 F.3d at 640.  
With regard to prejudice, the Seventh Circuit found that the state appellate court’s

decision involved an unreasonable application of Strickland v. Washington because that court:
“failed to analogize to the Supreme Court’s Brady precedents, which show unmistakably that
the suppression of exculpatory evidence from or relating to the case’s sole eyewitness is
reasonably probable to change the outcome of trial,” id. at 646; “weigh[ed] in isolation the
effect of each aspect of counsel’s deficient performance ... rather than ... assessing the ‘totality
of the omitted evidence,’” id. at 648 (quoting Williams v. Taylor, 529 U.S. 362, 397 (2000));
and “improperly relied on the trial judge’s own post hoc rationalization (during the
proceedings on Harris’s motion for a new trial) that a more diligent performance would not
have changed his mind,” id. at 648.  The Seventh Circuit went on to conclude that petitioner 

has demonstrated that her defense counsel’s performance was deficient at
[the witness] competency hearing, and that, but for his unprofessional errors,
there was a reasonable probability that both the outcome of that hearing and
the outcome of her trial would have been different. Because of clear errors
the Illinois Appellate Court made in applying the prejudice standard as
developed by the Supreme Court’s cases under Strickland, we find its
decision on that issue to have been an unreasonable application of clearly
established law.

698 F.3d at 650.

275) Stankewitz v. Wong, 698 F.3d 1163 (9th Cir. 2012).  A majority of the Ninth Circuit panel
affirmed the grant of penalty phase relief in this pre-AEDPA California capital case, finding
that defense counsel at petitioner’s second trial was ineffective for failing to investigate and
present available mitigating evidence.  In an earlier appeal, a unanimous Ninth Circuit panel
held that petitioner’s “allegations that his counsel failed to investigate and present readily
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available mitigation evidence – including evidence of his deprived and abusive upbringing,
potential mental illness, long history of substance abuse and use of substantial quantities of
drugs leading up to the murder – if true, would establish that he received ineffective
assistance,” and remanded the case to provide the state an opportunity to rebut the allegations. 
698 F.3d at 1164-65.  On remand, the parties expanded the record but agreed to proceed
without a hearing, and the district court granted relief after finding that “the state had failed
to rebut most of Stankewitz’s allegations.”  Id. at 1165.

Although trial counsel was in possession of his predecessor’s files, which contained
documents reflecting at least some of the mitigating information underlying petitioner’s claim,
he conducted no investigation into that information.  As a result, his penalty phase
presentation consisted of six witnesses: three said nothing about petitioner at all; the other
three made “only vague references to Stankewitz’s history,”  698 F.3d at 1165; and none
offered any rebuttal to the state’s evidence of petitioner’s considerable history of antisocial
behavior.  The Ninth Circuit majority summarized the evidence that was available through
reasonable investigation as follows:

The documents illustrate that Stankewitz was born into a poverty-stricken
home described by police and probation reports as dirty, covered in
cockroaches and fleas, and without electricity or running water. There was
often not enough food for Stankewitz and his nine siblings, who were “highly
neglected.” A psychiatric evaluation of Stankewitz’s mother, Marian,
confirms that she had been an alcoholic since she was a child and that she
was severely intellectually impaired. Marian was arrested several times for
crimes that include assault, grand theft auto and drunk driving, and she was
ultimately convicted of voluntary manslaughter for shooting and killing a
man while she was drunk at a party. According to Marian, after she got
married, she would regularly drink three to four six packs of beer or two
fifths of a gallon of whiskey in a night, including while she was pregnant
with Stankewitz. ...  Stankewitz’s father, Robert, was an alcoholic truck
driver and leader of a motorcycle gang. According to his rap sheet, he was
arrested several times between 1951 and 1968 for crimes that include wife
beating, robbery, non-support, public drunkenness, forgery, disturbing the
peace and contributing to the delinquency of a minor. A judge described
Robert as an “outlaw” and “a definite menace to society” who had “low
intelligence,” was “without education,” had “no respect for the rights or
feelings of other [sic]” and “like[d] violence.”  According to Marian, Robert
severely beat her while she was pregnant with Stankewitz .... * * * ¶  [B]oth
of Stankewitz’s parents regularly beat all of their children. Robert often
whipped them with a belt. ... Stankewitz was removed from his home at age
six, after his mother gave him “a severe beating” with an electrical ironing
cord.  ¶  That Stankewitz was severely emotionally damaged by his early
childhood is well-supported by the record. A report from Stankewitz’s
pre-first grade teacher stated that Stankewitz had “[m]any behavioral
problems,” and would frequently engage in acts such as running out the door,
yelling, kicking and screaming. According to a probation officer's report,
after Stankewitz was removed from his home he was taken to the pediatric
ward, where the pediatric staff was unable to control him. Physical restraints
had to be used and frequently replaced because Stankewitz repeatedly
chewed through them. Stankewitz was removed from two foster homes for
throwing chairs at and kicking his foster parents, running away and attacking
probation officers.
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698 F.3d at 1168.
Having previously determined that petitioner’s allegations, if true, established

deficient performance, the Ninth Circuit majority considered and rejected several arguments
proffered by the state.  First, the majority disagreed with the contention that counsel’s limited
presentation was justified in light of petitioner’s opposition to presenting a penalty phase
defense.  The majority explained that the argument was “belied by the record,” which showed
counsel had called some witnesses, and that while trial counsel had alleged that petitioner “did
not want his family used as witnesses,” he had not claimed that petitioner “objected to his
family being interviewed or to an investigation that relied on non-family members.”  698 F.3d
at 1169-70.  Second, the majority rejected the proposition that counsel’s possession of his
predecessor’s files was the functional equivalent of having conducted an adequate
investigation.  See id. at 1171.  The majority observed that, “despite [counsel’s] possession
of the files, he did not investigate any of the evidence contained within them,” and that the
state’s suggestion that counsel’s “mere possession of [the] files demonstrates that [counsel]
conducted a reasonable investigation defies logic – if anything, that [counsel] had this
evidence at his fingertips but did not investigate or present it is further proof of his
deficiency.”  Id.  “Finally,” the majority added, “even if we were to assume that [counsel] was
aware of all of the mitigating evidence in [the] files, he was still deficient for failing to present
the evidence with no tactical basis for doing so.” Id. at 1172.

With regard to prejudice, the state sought to analogize this case to Wong v. Belmontes,
558 U.S. 15 (2009) (per curiam), in which the Supreme Court declined to find prejudice
because some of the prisoner’s mitigating evidence “was merely cumulative of the substantial
humanizing evidence ... presented at trial,” and because presentation of the prisoner’s
evidence “would have opened the door to ‘potentially devastating’ aggravating evidence”
from the prosecution.  698 F.3d at 1173.  The Ninth Circuit majority disagreed:

Stankewitz’s posture at the penalty phase was the polar opposite of that in
Belmontes.  For Stankewitz, any adverse impact of the additional mitigation
evidence would have been merely cumulative because the prosecution had
already painted a grim picture of Stankewitz’s violent, antisocial tendencies. 
Instead, it is the mitigating effect of the proffered evidence that would have
been novel because the jury had heard next to nothing about Stankewitz’s
traumatic childhood.

698 F.3d at 1174.  After noting that “[a]nother indicator of prejudice ... is the difficult time
the jury had reaching a unanimous verdict on death,” id. at 1175, the majority affirmed the
district court’s grant of relief.  Finally, the majority observed that, “[a]fter agreeing to proceed
without an evidentiary hearing and failing to meaningfully rebut Stankewitz’s allegations, the
state asks us to remand for an evidentiary hearing so that it can try again. The state has given
us no good reason to do so.” 698 F.3d at 1176.

276) McClellan v. Rapelje, 703 F.3d 344 (6th Cir.), cert. denied, 571 U.S. 1036 (2013).  A
majority of the Sixth Circuit panel affirmed the grant of relief in this Michigan murder case,
finding that trial counsel was ineffective for failing to investigate or present readily available
evidence supporting petitioner’s trial theory that he had shot the decedent in self defense, and
that appellate counsel had been ineffective for failing to raise trial counsel’s ineffectiveness
on direct appeal in accordance with state procedure.  Petitioner and the decedent, Auld, were
members of two groups asked to leave a bar after a “heated altercation.” 703 F.3d at 345.  The
hostilities continued outside, where petitioner eventually shot Auld in front of numerous
eyewitnesses.  At trial, the prosecution presented eight witnesses (six members of Auld’s
group and two bar employees) to support its theory that the shooting was premeditated
because petitioner had retrieved a gun from his car after exiting the bar.  Petitioner countered
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with a claim of self defense, but his “counsel interviewed none of the witnesses and put on
no witnesses in [his] defense.” Id.  Following his conviction, both petitioner and his aunt
provided appellate counsel with a “‘basis for investigating a possible ineffective assistance
of trial counsel claim,’” but counsel “‘completely ignored this lead ....’” Id. at 347-48 (quoting
district court order).  As a result, appellate counsel did not assert an ineffective assistance of
appellate counsel claim on direct appeal; when he later attempted to raise the claim in state
post-conviction proceedings, it was rejected as procedurally barred.  Petitioner then sought
federal habeas relief.  At an evidentiary hearing before the district court, petitioner and eight
other witnesses provided evidence that (a) he had carried the gun into the bar, and thus had
not retrieved it from his car shortly before the shooting; and (b) Auld was physically large,
and had rushed petitioner while armed with a gun immediately before he was shot.  Trial
counsel also testified, claiming that he had not investigated “because he believed he could
undermine the prosecution’s case through cross-examination” alone.  Id. at 346. The district
court granted relief. 

On appeal, the Sixth Circuit majority agreed with the district court’s determination
that both trial and appellate counsel had been ineffective for failing to investigate the
available self defense evidence, and that the latter’s ineffectiveness constituted “cause” to
overcome the procedural default created when the ineffective assistance of trial counsel claim
was omitted from petitioner’s direct appeal.  The majority acknowledged the state’s
contentions that counsel had made “strategic decisions on how to proceed,” and that counsel
was highly experienced.  703 F.3d at 346. After observing that “the State seems to suggest that
[counsel’s] experience adds to the deference we should pay to [his] strategy of not
interviewing or calling any defense witnesses,” the majority quickly declared its agreement
with “the district court that trial counsel was grossly deficient in his failure to interview
defense witnesses.” Id. at 347.  The majority went on to add that, “once a reasonable judge
found out about how this case was handled by counsel in the Michigan trial and appellate
courts, it would find prejudice. Both trial and appellate counsel offered the Michigan courts
nothing significant in the way of self defense, when in fact there were many witnesses whose
testimony could raise a reasonable doubt in the case.” 703 F.3d at 348.  “Reasonable judges,
if they had known about the problem,” the majority concluded, “would not have allowed this
kind of gross miscarriage of justice to pass unnoticed and unremedied.” Id.

277) Grant v. Lockett, 709 F.3d 224 (3rd Cir. 2013).  The Third Circuit granted relief in this
Pennsylvania non-capital murder case, finding trial counsel ineffective for failing to
investigate the criminal history of the prosecution’s central witness (Moore),which would
have enabled counsel to utilize the witness’ parole status to impeach him at trial.  Petitioner
was convicted of shooting a man outside a Pittsburgh bar.  Moore, who claimed he had seen
the shooter wearing a jacket with a particular color pattern, and had seen petitioner wearing
such a jacket shortly after the shooting, was the only witness to implicate petitioner in the
crime.  Although Moore’s account was contradicted by two other witnesses (one of whom was
also shot) who had been closer to the shooting and said petitioner was not the perpetrator, and
by the physical evidence, which indicated the shooter had not been standing where Moore
placed him, the jury returned a guilty verdict.  In state post-conviction proceedings, petitioner
asserted that the prosecution violated Brady v. Maryland by failing to disclose Moore’s
criminal history and, in the alternative, that trial counsel was ineffective for failing to locate
the criminal history information in Moore’s public file, and for failing to call two other
eyewitnesses who were also close to the shooting, were acquainted with petitioner, and had
reported that he was not the shooter.  The state courts denied the Brady claim on the ground
that the criminal history information could have been discovered by trial counsel through the
exercise of due diligence, and denied the ineffective assistance claims on the grounds that
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petitioner had failed to present any evidence that Moore was actually on parole or had an
agreement with the prosecution at the time he testified, and that the additional eyewitnesses
would have been merely cumulative.  The federal district court endorsed these determinations
and denied habeas relief. 

On appeal, the Third Circuit agreed that petitioner’s Brady claim lacked merit for the
reasons identified by other courts, but found that trial counsel had been ineffective in
connection with the investigation and impeachment of Moore, and that the state courts’
decision to the contrary was based on an unreasonable determination of the facts, and
involved an unreasonable application of Strickland v. Washington.  First, the court was able
to “readily dismiss the [state post-conviction court’s] conclusion that Grant submitted no
documentation that Moore was on parole during the relevant period.”  709 F.3d at 232. 
Relying on information contained in documents added to the record by order of the state court
itself, the Third Circuit found that it was “beyond dispute that the state court record supported
Grant’s claim that ... Moore was on parole during that period.”  Id. at 233; see also id. (noting
state’s concession to that effect in the federal habeas proceedings).  Based on that finding, the
Third Circuit concluded that the state post-conviction court “simply ignored the evidence of
Moore’s parole status ... and [its] decision, to the extent it relied upon this erroneous
determination, ‘was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.’ 28 U.S.C. § 2254(d)(2).” Id.  

The Third Circuit next found the state court’s insistence upon evidence of a deal
between Moore and the prosecution “no less troubling,” because it reflected a
misunderstanding of the impeachment value of a witness’ parole status alone.  After observing
that the “state court does not appear to have ruled on whether trial counsel’s performance was
deficient,” the Third Circuit determined that, in any event, there was no justification for
“[c]ounsel’s failure to make reasonable efforts to learn that Moore was on parole when he
testified as the Commonwealth’s key witness,” and that “[a] conclusion to the contrary would
be an unreasonable application of Strickland.” Id. at 234.  With regard to prejudice, the court
quickly rejected the state court’s insistence upon proof of a deal between Moore and the
prosecution: “We are aware of no requirement that a defendant must introduce evidence of
favorable treatment in return for testifying before the witness’s subjective motivation for bias
becomes relevant. The state court’s imposition of such a requirement was an unreasonable
application of Strickland.” Id. at 234-35.  In support of that determination, the Third Circuit
noted the Supreme Court’s recognition “of the importance of impeachment based on a
witness’s parole status” in Davis v. Alaska, 415 U.S. 308 (1974), and explained that the
analysis articulated there “is no less relevant to whether Grant established prejudice for the
purposes of  his Sixth Amendment claim under Strickland.”  Id. at 236.  After further
observing that counsel’s success at impeaching Moore in other ways at trial did not lessen the
prejudice resulting from his ignorance of the parole information, the Third Circuit concluded
that, “[g]iven the omission of that crucial evidence of a possible bias, the confidence in the
verdict is greatly undermined.” Id. at 238.  

Finally, while recognizing that it was unnecessary to decide the issue on the merits,
the Third Circuit was also critical of the district court’s characterization of the two
eyewitnesses trial counsel failed to call as “cumulative.”  See id. at 239-40 (“It is hard to
understand how having a third eyewitness testify that the defendant was not the shooter would
have been ‘cumulative’ and therefore inconsequential, as the District Court concludes.”); id.
at 240 (“The fact that [one of the uncalled eyewitnesses], who, unlike Moore, was actually
at the scene of the shooting and actually saw the shooter close-up, described the shooter as
wearing different clothing further undermines Moore’s identification of Grant and the
reliability of the resulting verdict.”).
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278) Newman v. Harrington, 726 F.3d 921 (7th Cir. 2013).  The Seventh Circuit affirmed the
grant of relief in this Illinois murder case, finding that trial counsel was ineffective for failing
to investigate petitioner’s fitness for trial or to request a hearing on that issue, and that the
state appellate court’s decision denying post-conviction relief involved an unreasonable
application of Strickland v. Washington, and was based on an unreasonable determination of
the facts in light of the state court record.  After her sixteen year old son was charged with
murder, petitioner’s mother retained counsel and immediately informed him that “her son was
a ‘special child’ who attended a ‘school for the handicapped, the mental school.’”  726 F.3d
at 922.  She also provided counsel with a “two-inch-thick stack of educational and
psychological records reflecting [petitioner’s] lengthy history of severe mental and cognitive
deficits,” including a Social Security Administration diagnosis of mental retardation, a report
showing he had an IQ of 62, and another report indicating that he read at a first grade level. 
Counsel took no action based on this information, and petitioner was convicted at trial.  Id.

After his conviction was affirmed on direct appeal, petitioner sought post-conviction
relief contending that counsel had been ineffective.  In support of his claim, petitioner
proffered “a wealth of evidence,” including: a clinical psychologist’s report confirming his
cognitive deficits, characterizing those deficits as “‘readily apparent’” to anyone attempting
to carry on a substantive conversation with him, and opining that he had been unfit to stand
trial, 726 F.3d at 923; a series of reports generated by government agencies documenting
petitioner’s low intellectual functioning; affidavits from two former teachers and petitioner
himself attesting to his extreme difficulty with understanding abstract concepts; and an
affidavit from petitioner’s mother stating that she had provided the relevant information to
trial counsel, id. at 923-24.  The state trial court denied relief without a hearing, and the state
appellate court affirmed in an opinion that addressed only Strickland’s prejudice prong and
“briefly (and selectively) mentioned a few of the exhibits” petitioner had presented to the
lower court.  Id. at 925.  Petitioner then sought federal habeas relief.  After holding an
evidentiary hearing and taking testimony from experts on both sides, trial counsel, and
multiple lay witnesses, the district court found that petitioner had satisfied § 2254(d) on the
basis of the state court record, and that, in light of the full record developed in state and
federal court, he had also proven the merits of his Strickland claim.

On appeal by the state, the Seventh Circuit examined the state appellate court’s
conclusion that petitioner could not demonstrate prejudice, and found it defective under both
§ 2254(d)(1) and (d)(2).  First, the Seventh Circuit noted the state court’s declaration that
because the psychologist’s report petitioner had submitted was based on a post-trial
evaluation, it was “irrelevant” to the question of his fitness at the time of trial, and found that
“determination [to be] an unreasonable application of Strickland under § 254(d)(1).” 726 F.3d
at 929; see also id. (“A state court’s decision that completely disregards an expert’s opinion
as to the defendant’s fitness at the time of trial involves an unreasonable application of the
Strickland standard.”); id. at 930 (“[The expert’s] opinion was well-supported and relevant.
It was consistent with the numerous reports from psychological and educational experts over
many years (about a decade) leading up to trial and after. The state appellate court’s decision
to find [the] report irrelevant was an unreasonable application of Strickland.”).  Next, the
Seventh Circuit addressed the state court’s characterization of petitioner as “nothing ‘other
than academically challenged and a slow learner,’” observing that “[t]his factual
determination is quite troubling,” and that it “ignores [the] expert report and most of the other
evidence in the record that establishes that [petitioner’s] cognitive deficits run far deeper than
that.” Id. After dismissing the state’s contention that “the state court did not ‘ignore’ the
report, but simply chose not to rely on it” as “a distinction without a difference,” the Seventh
Circuit explained that “[t]he problem is not that the state court failed to cite the exact
documents that the district court cited, or that the state court did not discuss a particular piece
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of evidence, or even ‘a good deal of the evidence’ that supports Newman’s claim.” Id. at 931. 
Instead, “the state court ignored the clear and convincing weight of the evidence, resulting in
a decision based on an unreasonable determination of the facts.” Id. 

Turning to a “de novo” evaluation of the merits using the evidence adduced in both
state and federal court, the Seventh Circuit found that trial counsel had been afforded ready
access to ample documentation of petitioner’s deficits, that petitioner’s limitations should
have been “obvious” and “evident” when counsel spoke to his client, and that counsel’s
“failure to investigate [petitioner’s] apparent problems ... and fitness for trial constitutes
deficient performance under Strickland.” 726 F.3d at 933.  The court went on to reject the
state’s argument that counsel’s experience representing others with “mental deficits” qualified
him to determine that petitioner was fit for trial. Id.; see also id. (“[T]he evidence is that
[counsel] thought a GAF score of 55 was ‘pretty good’; it isn't. ... Similarly, [counsel’s] belief
that Newman suffered from ADD or ADHD and was not mentally retarded runs head on into
the wealth of evidence in the record that Newman was and is mentally retarded.”). 

Finally, the Seventh Circuit held that petitioner had been prejudiced by counsel’s
failure to develop and present a challenge to his fitness for trial.  After acknowledging that
his “low IQ alone might no show him to have been unfit,” the court explained that in this case,
“the wealth of evidence ... establishes that at the time of trial [petitioner] could not understand
the nature and purpose of the proceedings against him.” 726 F.3d at 934; see also id. at 935
(“The evidence established that Newman was unable to make decisions about his fundamental
rights. He did not understand the role of the jury; thus, he could not make a rational choice
about whether to request a jury trial. ... Newman could not understand the meaning of a
constitutional right, including his constitutional right to testify or not to testify. It is evident
that a defendant that does not understand his fundamental rights cannot make rational
decisions about those rights.”).  “Had [counsel] investigated and requested a fitness hearing,”
the court concluded, “there is a reasonable probability that Newman would have been found
unfit had a hearing been held.” Id.

279) Griffin v. Harrington, 727 F.3d 940 (9th Cir. 2013).  The Ninth Circuit affirmed the grant
of relief in this California non-capital murder case, finding that trial counsel was ineffective
for failing to lodge a timely objection to testimony from an unsworn witness, which resulted
in waiver of an opportunity for exclusion of the strongest evidence against petitioner, and that
the California Court of Appeal’s denial of state habeas relief involved an unreasonable
application of Strickland v. Washington, and was based on an unreasonable determination of
the facts.  Nine months after a fatal shooting during a confrontation among rival street gangs,
a federal prisoner gave a recorded statement to a police detective in which he identified
petitioner as the triggerman.  On the basis of that statement, petitioner was charged with the
murder.  By the time of trial, however, the informant had changed his mind about cooperating
with the prosecution, and refused to take the witness’ oath.  Despite that refusal, the
prosecution was permitted to conduct a direct examination, during which the witness denied
any knowledge of the shooting or petitioner, and defense counsel conducted a two-question
cross-examination; defense counsel did not, however, object to admission of the unsworn
testimony. When the prosecution subsequently sought to present the informant’s recorded
statement implicating petitioner, defense counsel did object on the ground that it would not
relate to admissible testimony from the declarant.  After expressing skepticism that the
informant would agree to take the oath if recalled, the trial court agreed with the prosecution’s
contention that defense counsel had waived the objection to the unsworn testimony by failing
to assert it earlier.  As a result, the recorded statement was admitted, and petitioner was on
convicted.  The California Court of Appeal upheld the waiver finding on direct appeal, and
later denied state habeas relief on petitioner’s ineffective assistance of counsel claim,
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reasoning that counsel “‘had a credible tactical reason for failing to object,’” and speculating
that the information likely would have agreed to take the oath if he had been pressed in
response to a timely objection.  727 F.3d at 944.

Reviewing the district court’s grant of relief, the Ninth Circuit rejected both the state
court of appeal’s characterization of counsel’s omission as tactically reasonable, and the key
factual determinations upon which that characterization was based.  First, while the Ninth
Circuit acknowledged that defense counsel had appreciated the import of the informant’s
refusal to take the oath, it did not accept that counsel reasonably chose – or could have chosen
– to delay an objection, thereby waiving both exclusion of the recorded statement and
appellate review.  See 727 F.3d at 946 (“Thus, by waiting to object until after [the informant]
had been excused as a witness, and until the next day, [counsel] unwittingly sealed his client’s
fate, both at the trial and on appeal.”). “With all respect” to the state court of appeal, the Ninth
Circuit went on to hold that its “strained reasoning runs afoul of the Supreme Court’s warning
that courts should ‘not indulge [in] post hoc rationalization for counsel’s decisionmaking that
contradicts the available evidence of counsel’s actions.”  Id. (quoting Harrington v. Richter,
562 U.S. 86, 109 (2011)); see also id. (“The Court of Appeal’s ruling was ‘beyond any
possibility for fairminded disagreement.’”); id. at 948 (“Because of the potential for waiver,
[counsel] did not have the option he thought he had of remaining silent until the next day, a
consequence overlooked by the Court of Appeal in its analysis, an oversight which renders
that analysis unreasonable.”). 

The Ninth Circuit then examined the state court’s “factual determinations weighing
on this issue” and found that they “were plainly unsupported by the record and thus clearly
erroneous.” Id. at 947.  Whereas the state court attributed counsel’s delay in objecting to his
concern that the informant would have acquiesced and taken the oath, the Ninth Circuit noted
that counsel “did not so state in his declaration, and the factual record simply does not support
such speculation.”  Id.  Likewise, the Ninth Circuit found the state court’s determination that
counsel “‘knew he was waiving his objection’” was “[e]qually unsupported by the factual
record,” adding that, “[w]ith the utmost respect to our state court colleagues, the record
supports the opposite conclusion, i.e. that [counsel] simply did not understand the
consequences of his choice.” Id.

Turning to the question of prejudice, the Ninth Circuit noted the state court’s reliance
on speculation that the informant would have taken the oath, then repeated its own rejection
of that proposition in light of the record of the informant’s statements at trial and the trial
judge’s own expressions of skepticism.  The Ninth Circuit then considered and rejected the
state’s “fall back” argument that the prosecution could have succeeded even if the informant’s
recorded statement had been excluded: “We emphatically disagree. It is as simple as this: [the
informant’s] disclaimed prior inconsistent statement constitutes the only evidence in the
prosecution’s case that [petitioner] was the shooter.” 727 F.3d at 948. 

280) Farina v. Secretary, Florida Dept. of Corrections, 536 Fed.Appx. 966 (11th Cir. 2013) (per
curiam) (unpublished), cert. denied, 135 S.Ct. 475 (2014).  The Eleventh Circuit granted
penalty phase relief in this Florida capital case, finding that direct appeal counsel was
ineffective for failing to assert, as “fundamental error,” an unpreserved claim that the
prosecutor’s repeated injection of religious authority into petitioner’s resentencing proceeding
diminished the jury’s sense of responsibility in violation of Caldwell v. Mississippi, 472 U.S.
320 (1985).  As summarized by the panel, the prosecutor introduced, and encouraged the jury
to rely upon, religious authority from the outset, and maintained that theme throughout the
trial:

During voir dire, the prosecutor repeatedly instructed potential jurors not to
“abandon deeply held religious ... beliefs” even at the expense of
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contradicting instructions from the judge. The prosecutor questioned
potential jurors regarding salvation while making an explicit differentiation
between “Man’s law versus God's law.” The prosecutor’s cross-examination
of [defense witness] Rev. Davis drew heavily from Biblical verse, urging the
implementation of God’s law and “submit[ting] to the authorities [established
by God].” While elevating his own station as divinely-ordained authority, the
prosecutor made clear that the death penalty was the sole acceptable
punishment under divine law, noting how Christ himself refused to grant a
felon forgiveness from the death penalty. And one of the verses Rev. Davis
was made to recite from the Bible [on cross-examination], that “those who
[rebel against God] will bring judgment on themselves,” was then
incorporated in the last sentence of the prosecutor’s closing argument.

536 Fed.Appx. at 981 (citations omitted).  Trial counsel objected only once (and failed to
secure a final ruling), and appellate counsel did not attempt to utilize Florida’s rule
authorizing review of otherwise defaulted claims when they amount to fundamental error. 
Later in state post-conviction proceedings, the Florida Supreme Court denied petitioner’s
claim that appellate counsel had ineffective on the merits. 

After determining that § 2254(d) had been satisfied in light of “clear and convincing
evidence that the Florida Supreme Court’s rejection of Mr. Farina’s ineffective assistance of
appellate counsel claim was based on an unreasonable determination of the facts under §
2254(d)(2),” 536 Fed.Appx. 976-77, the Eleventh Circuit proceeded to “exercise plenary
review over the claim,” id. at 979.  Beginning with the question of prejudice, the court framed
the inquiry as “whether there was a reasonable probability that Mr. Farina’s argument – that
the prosecutor’s misconduct constituted fundamental error – would have won the day in 2001
on direct appeal.” Id. at 980.  After observing that the holding in Romine v. Head, 253 F.3d
1349 (11th Cir.2001), “is extremely germane here,” id., the court emphasized the intensity and
pervasiveness of the prosecutor’s improper tactics.  See, e.g., id. at 981 (“prosecutor ...
preached the superiority of the prosecutor as a Godly-ordained authority and asked a defense
mitigation witness, Rev. Davis, on cross-examination, to read verbatim from Bible verses
which proclaimed the superiority of and necessity for divine judgment”); id. (quoting Romine)
(“The prosecutor purposely developed and fostered this ascendant-doctrine strategy
throughout critical stages of the proceedings to diminish the jurors’ sense of responsibility and
‘eschew any consideration of mercy.’”).  The court went on to conclude that “the prosecutor’s
improper use of Biblical reference to proclaim death as the only viable punishment –
mandated by the divine – so diminished the jury’s decision-making ability to render the
proceedings unfair and unjustly prejudicial to Mr. Farina,” and that, had counsel asserted such
a claim on direct appeal, there was “a reasonable probability that ... [it] would have swayed
an appellate court to grant relief ....” Id. at 983.  Finally, the court found that,
“[n]otwithstanding that appellate counsel did raise other issues on appeal, because the issue
of prosecutorial misconduct was substantial, potentially meritorious, and so obvious on the
record, counsel’s performance was deficient.”  Id. at 984-85.

281) Norris v. Lester, 545 Fed.Appx. 320 (6th Cir. 2013).  The Sixth Circuit panel granted relief
in this Tennessee second degree murder case, finding that appellate counsel was ineffective
for failing to assert that petitioner’s confession should have been suppressed under County
of Riverside v. McLaughlin, 500 U.S. 44 (1991), and that the Tennessee Court of Criminal
Appeals’ (TCCA) decision rejecting that claim was contrary to clearly established federal law,
and was based on an unreasonable determination of the facts.  Pursuant to McLaughlin,
petitioner contended that his confession should have been suppressed because it was made
more than 48 hours after his warrantless arrest, and there had been no intervening
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determination of probably cause.  In denying relief, he TCCA relied “entirely on the merits
of the underlying alleged McLaughlin violation, specifically on the 48-hour calculation.”  545
F.ed.Appx. at 327-28.  After analyzing that calculation, the Sixth Circuit found that it was
“contrary to” federal law, since the state court treated petitioner’s booking time, rather than
the earlier time of his arrest, as the start of the 48 hour window, and in so doing ignored the
clearly established rule that “a person is considered seized for Fourth Amendment purposes
when, under the circumstances, a reasonable person would not believe himself free to leave.”
Id. at 328.  The Sixth Circuit further found that the state court’s reliance on conflicts in the
testimony concerning the timing of petitioner’s arrest led it to unreasonably determine the
start of the 48 hour window. The court explained that, even resolving all conflicts in favor of
the government, the state court’s finding would have required “that police took less than ten
minutes to tell [petitioner] he was being taken into custody, handcuff him, place him in the
back of the cruiser, drive him five-and-a-quarter miles, bring him into the police station, and
begin their interview. This is simply implausible.” Id.  Having determined that appellate
counsel could have shown that the actual time between arrest and probable cause
determination exceeded 48 hours, the Sixth Circuit went on to consider whether the
prosecution could have could have provided an acceptable justification for the delay.  The
court quickly concluded that the only explanation for the delay was law enforcement’s effort
to gather additional evidence to support a probable cause determination, which, pursuant to
McLaughlin and analogous Tennessee law, would have favored exclusion of petitioner’s
confession.  The court then held that “there is a reasonable probability that the confession
would have been suppressed if Norris’s appellate counsel had raised the McLaughlin issue in
a reasonably competent manner and persuaded the court on direct appeal that Norris’s
pre-confession detention was longer than 48 hours.” Id. at 329.  The Sixth Circuit concluded
by directing the district court to grant the writ unless the state “reopens Norris’s appeal within
180 days to allow him to raise the McLaughlin issue on direct appeal.” Id.

282) Heard v. Addison, 728 F.3d 1170 (10th Cir. 2013).  The Tenth Circuit granted relief in this
Oklahoma case, finding that trial counsel was ineffective for advising petitioner to plead
guilty without apprising him of viable defenses to the charges, and that the Oklahoma Court
of Criminal Appeals’ (OCCA) decision affirming the denial of post-conviction relief was
contrary to Strickland v. Washington.  On the advice of his public defender, petitioner “pled
guilty to two counts of ‘knowingly and intentionally ... [l]ook[ing] upon ... the body or private
parts of [a] child under sixteen ... in [a] lewd and lascivious manner,’ in violation of
Oklahoma’s lewd molestation statute, Okla. Stat. tit. 21, § 1123(A)(2),” and received a
sentence of twenty-five years. 728 F.3d at 1172.  After his conviction – and after the time to
pursue a direct appeal had expired – petitioner was visited by a different attorney who alerted
him to an unpublished OCCA decision strongly suggesting that the conduct petitioner had
admitted did not fall within the statute. Using that information, petitioner sought state post-
conviction relief asserting that trial counsel had been ineffective for failing to adequately
advise him.  In denying relief, “the OCCA for the first time disapproved  [its two unpublished
decisions construing the statute in the manner favorable to petitioner] and retrenched to what
it deemed a ‘plain wording’ construction” sufficient to cover petitioner’s conduct.  Id. at 1177. 
Judging counsel’s performance in light of that determination, the OCCA concluded that it had
not been deficient.

On appeal from the denial of federal habeas relief, the Tenth Circuit observed that the
OCCA’s decision in petitioner’s case “abrogated a credible defense that was available to
[him] at the time he entered his pleas.”  728 F.3d at 1178.  The court then held that “when the
OCCA offered, as its sole basis for rejecting Heard’s ineffective-assistance claims, its
contemporaneous determination that Heard’s conduct was criminal under the statute, it
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necessarily employed hindsight,” and “[i]n so doing, it rendered a decision ‘mutually opposed
to a maxim of law as stated by the Supreme Court.’” Id. at 1179 (quoting Valdez v. Ward, 219
F.3d 1222 (10th Cir. 2000)).  Turning a de novo examination of the merits, the Tenth Circuit
noted its acceptance of facts set forth in petitioner’s “sworn affidavit,” which “the State has
never disputed.” Id. at 1179 n.3; see also id. at 1181 (noting further that “the State has never
contested a sworn affidavit” from an appellate public defender who provided testimony on
trial counsel’s access to the relevant unpublished OCCA decisions).  After observing that “[a]
criminal defense lawyer has a duty to conduct reasonable investigations into her client’s case,
which extends to the law as well as the facts,” id. at 1179, the Tenth Circuit held that
“minimally competent counsel would have discovered the PCCA’s unpublished opinions”
construing the statute in a way that excluded petitioner’s conduct, id. at 1180.  In support of
that determination, the court took “into account counsel’s local practice environment and the
resources available to her,” as reflective of “the ‘prevailing professional norms’ in her state.”
id. at 1181 (quoting Wiggins v. Smith, 539 U.S. 510, 523 (2003)), and found that, in this
case,”a reasonable defense attorney in Oklahoma would have searched [the available state
database] for unpublished authority under the circumstances,” id at 1181; see also id. (noting
that Oklahoma parties are permitted to cite unpublished decisions, and that there was no
published authority construing the statute under which petitioner was prosecuted).  The Tenth
Circuit went on to “easily conclude that counsel’s failure to discuss with Heard the possible
defenses ... rendered her performance constitutionally insufficient.” Id. at 1182.

With regard to prejudice, the Tenth Circuit began by clarifying that, in light of Padilla
v. Kentucky, 559 U.S. 356 (2010), a court reviewing a claim that, but for counsel deficient
advice, the petitioner would have insisted upon going to trial must first determine whether
“going to trial would have been rational in light of the objective circumstances of his case,”
and should then “consider[] of all of the ‘factual circumstances surrounding the plea [–
including any subjective statements by the petitioners – ] to determine whether the petitioner
would have proceeded to trial.’” 728 F.3d at 1184 (quoting Miller v. Champion, 262 F.3d
1066, 1072 (10th Cir. 2001)).  Following that course, the Tenth Circuit identified “several
ways” in which trial counsel “credibly could have favorably ‘changed the outcome’ ... had she
made use of [the unpublished] cases,” including negotiation of a “better bargain, lesser
charges, or even dismissal,” and presentation of a strong appeal in the event of conviction. Id.
at 1184.  After further noting that petitioner’s prompt action upon learning of the authority
construing the statute in his favor supported his assertion that he would have withdrawn his
plea, the court held “that as a matter of law, Heard has carried his burden to demonstrate ‘a
reasonable probability that, but for counsel’s errors, he would not have pleaded guilty and
would have insisted on going to trial.’”  Id. at 1186 (quoting Hill v. Lockhart, 474 U.S. 52, 59
(1985)).  In a footnote to this conclusion, the court added that although “Hill’s prejudice
inquiry will [often] require a factual hearing, ... the strength of this record” made a hearing
unnecessary “as a matter of law.” Id. at 1186 n.7.

Finally, the Tenth Circuit briefly analyzed petitioner’s additional claim that counsel
was also ineffective for failing to consult with him about the possibility of a direct appeal. 
Relying on Roe v. Flores-Ortega, 528 U.S. 470 (2000), and its own discussion of petitioner’s
other claim, the court quickly concluded that he would be entitled to relief on this claim as
well since “there were obvious, nonfrivolous grounds for appeal in this case, such that a
rational defendant would have wanted to appeal.” 728 F.3d at 1187.

283) Peoples v. Lafler, 734 F.3d 503 (6th Cir. 2013).  The Sixth Circuit granted relief in this
Michigan murder case, finding that trial counsel was ineffective for failing to impeach the
prosecution’s two key witnesses – Powell and Harris – with proof that both had given false
testimony, elicited by the prosecution, on the same issue.  Petitioner, Powell and Harris were
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arrested after the stolen Jaguar in which they were riding crashed during a high speed chase. 
A firearm recovered from the driver’s floorboard of the crashed vehicle was linked to the
murder of a drug dealer three months earlier.  Petitioner was charged with and tried for the
murder on the basis of testimony from Powell and Harris that he had been driving the stolen
car at the time of the crash, and was therefore situated closest to the murder weapon, and that
he had admitted to them that he had killed the victim.  Prior to trial, however, petitioner
provided his attorney with a police report, an indictment, and a docket sheet establishing that
Harris – not petitioner – had been the driver of the crashed vehicle. Although counsel went
on to pursue a trial strategy of asserting that Powell and Harris had colluded while
incarcerated together to shift suspicion about the murder away from themselves, counsel did
not attempt to impeach Harris with the documents showing he had been charged as the driver,
and did not elicit testimony from two law enforcement officers about their knowledge of the
identity of the driver.  Relying on the uncontradicted testimony, the prosecutor argued in
closing that as the driver of the car,  petitioner’s proximity to the location where the murder
weapon was found made it likely that he had been  in possession of the weapon at the time of
the crash.  After initially indicating it was deadlocked, the jury deliberated two more hours
before finding petitioner guilty.  On direct appeal, the Michigan Court of Appeals rejected
petitioner’s ineffective assistance of counsel claim on the grounds that counsel’s omission
could have resulted from a reasonable decision “to try to limit testimony regarding the car
chase,” and that, in any event, “the car chase was immaterial to the charged crime and ... the
seating location of the occupants did not necessarily indicate who owned the gun.” 734 F.3d
at 509.  The Michigan Supreme Court declined to review the case. 

On appeal from the denial of federal habeas relief, the Sixth Circuit rejected the state
court’s determination that foregoing the impeachment of Powell and Harris was reasonable
as a means of limiting testimony about the car chase.  After observing that the “state court’s
reasoning ignores Strickland’s rule that [counsel’s performance must be evaluated] ‘in light
of all the circumstances,’” the court explained that the omissions by petitioner’s lawyer could
not be justified on the ground relied upon by the state court because “Harris and Powell
already had testified in detail about [the car crash],” and the jury was already well aware of
the other offenses in which petitioner was involved.  734 F.3d at 513.  Consequently, there
was “no conceivable way that this decision [attributed to counsel by the state court] could
help the defense.” Id.  The Sixth Circuit further emphasized that the prosecution’s “case ...
hinged on the credibility of Harris and Powell because they were the only witnesses to tie
Peoples to the crime,” and that “[i]mpeachment on this fact [about the identity of the driver]
would have done more than undermine the theory that Peoples sat closest to the gun. It would
have shown that Harris and Powell told at least one lie—the same lie.” Id.; see also id. 513-14
(noting further that “[i]mpeachment on the issue of who drove the Jaguar would have been
entirely consistent with and a significant boost to [trial counsel’s chosen] theory”).  The court
then concluded that counsel’s omission was “unreasonable to the point of constitutional
deficiency,” and the “state court’s conclusion to the contrary [wa]s based on an incomplete
view of the trial, the information counsel had available to him, and the strength of the
government’s case [and was therefore] ... objectively unreasonable.” Id. at 514.

With regard to prejudice, the Sixth Circuit found that the state court’s characterization
of the driver’s identity as “‘inconsequential’” was “unreasonable in light of the event at trial,
the weakness of the government’s case, and the fact that the jury announced that it was
‘deadlocked’ before reaching a verdict.” 734 F.3d at 514.  The court explained that the state
court’s reasoning “ignore the extent to which the government relied on the testimony that
Peoples was the driver of the Jaguar,” and overlooked the value of the available impeachment
as “solid evidence that Harris and Powell had coordinated their stories, because both of them
gave the same false testimony.”  Id. at 514-15.  “Where the jury is already on the fence and
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the case against the defendant depends on the credibility of a witness,” the Sixth Circuit held,
“it is objectively unreasonable to conclude that failing to impeach the witness, with known
false testimony, does not prejudice the defendant.”  Id. at 515.

284) Cauthern v. Colson, 736 F.3d 465 (6th Cir. 2013).  A majority of the Sixth Circuit panel
granted penalty phase relief in this Tennessee capital case, finding that the prosecution’s
improper closing argument violated due process and was not harmless [see SUCCESSFUL

CASES – OTHER CLAIMS, infra], and that trial counsel were ineffective for failing to
investigate and present testimony from petitioner’s step-siblings about the abuse and neglect
that prevailed in their household.   Petitioner’s ineffective assistance of trial counsel claim
rested on testimony presented at a state post-conviction hearing, but not at trial, from three
of his step-siblings who “detailed a litany of abuse,” both physical and emotional, and
explained that “home discipline was rigidly enforced with the threat of physical violence and
deprivation of food.”  736 F.3d at 484.  While the state court declined to find fault with trial
counsel’s failure to investigate the step-siblings as possible sources of mitigating evidence on
the ground that they probably would have been uncooperative, the state did “not meaningfully
contest” petitioner’s contention in federal court “that the failure of counsel to investigate his
family constituted deficient performance.” Id. at 484-485.  After noting that “there is no
evidence anywhere in the record that explains counsel’s failure to speak to petitioner’s
step-siblings,” and explaining that the possibility that they would have refused to cooperate
was not relevant to an assessment of counsel’s performance, the Sixth Circuit majority
determined that capital defense counsel’s “fail[ure] to investigate a defendant’s nearest
relatives at all is deficient performance, regardless of what the end result might have been.”
Id. at 485; see also id. (noting further that, “[b]ased on the testimony of the step-siblings, there
was no factual basis for the state court’s finding that they would not have testified”).  

The Sixth Circuit majority went on to reject the state court’s determination that
counsel’s failure to investigate had not been prejudicial “because ‘a jury reasonably could
reject, or be insulted by, any suggestion that the petitioner’s criminal actions were attributable
to a disadvantaged background.’” 736 F.3d  at 487.  Calling the state court’s rationale “an
unreasonable interpretation of federal law,” the majority explained that the “kind of
speculation” embraced by the state court “is precisely why the failure to introduce this
evidence was prejudicial.”  Id..  The majority explained:

The fact that the jury might have taken this evidence as proof that petitioner’s
childhood did not mitigate his culpability does not eliminate the possibility
that there was a reasonable probability that the jury would have found that
it did mitigate his culpability. Without citing a single federal case, the
Tennessee court found that this evidence would not have led a reasonable
jury to find a lesser degree of moral culpability. But the only other evidence
of the potential impact of abuse on petitioner consisted of his own testimony,
which is on its face less compelling than the testimony of a less interested
party. Testimony from his siblings could very well have elicited sympathy,
or given the jury greater reason to consider life imprisonment. The Tennessee
court’s decision was therefore an unreasonable application of the law, given
the facts in this case ....

736 F.3d at 487.

285) Vega v. Ryan, 757 F.3d 960 (9th Cir. 2014) (amended op.).  The Ninth Circuit panel granted
relief in this Arizona child sexual abuse case, finding that trial counsel was ineffective for
failing to discover and utilize evidence of the alleged victim’s recantation to a priest, and that
the state post-conviction court’s denial of relief involved an unreasonable application of
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Strickland v. Washington, and an unreasonable determination of the facts.  Based on
molestation allegations by his step-daughter, “B,” petitioner was initially charged in the
federal system, and then in the Arizona state system.  Both prosecutions were dropped,
however, when defense counsel in each case learned that B had recanted her allegations
independently to both her mother and a priest.  The state later renewed its prosecution after
B made additional allegations, and the case went to trial.  By then, petitioner was represented
by a third lawyer, who made use of B’s recantation to her mother, but had not bothered to read
the file supplied by prior counsel which reflected the recantation to the priest.  After two
mistrials, petitioner was convicted on five of eight counts.  Shortly after that verdict, counsel
learned of the priest recantation and moved for a new trial.  Noting that both of petitioner’s
prior counsel as well as petitioner himself had been aware of the recantation,  the trial court
denied the motion on the ground that it did not involve “newly discovered” evidence.  Later,
the state post-conviction court rejected petitioner’s related claim that trial counsel was
ineffective for not discovering and making use of the recantation.  That court reasoned that
counsel could not have performed deficiently since petitioner was aware of the relevant
information but failed to communicate it to his lawyer, and that, in any event, there had been
no prejudice since the jury did hear about B’s recantation to her mother, and the other
evidence against petitioner was sufficient to sustain the conviction. 

On appeal from the denial of federal habeas relief, the Ninth Circuit panel first
determined that Rompilla v. Beard, 545 U.S. 374 (2005), was “dispositive” of the question
of trial counsel’s performance:  “If Rompilla’s counsel had a duty to review the court file in
a prior case,” the Ninth Circuit reasoned, “it is minimally incumbent on Vega’s counsel to
review the file of the previous attorneys who handled the charges in the same case.” 757 F.3d
at 967.  The court went on to conclude that, in light of the “uncontroverted evidence before”
the state courts, their failure to find deficient performance involved an “unreasonable
application of clearly established federal law, namely Strickland and Rompilla.” Id. at 969;
see also id. (“Because counsel has a duty to investigate, even if his or her client does not
divulge relevant information, we hold that reasonable jurists could not disagree that trial
counsel’s performance here was deficient.”).  With regard to prejudice, the Ninth Circuit
reviewed the trial evidence and found a sharply contested case in which the credibility of B’s
allegations was “the core issue.”  The court then determined that although the jury had heard
of the recantation to B’s mother, that did not render the separate recantation to the priest
cumulative: 

[W]hen the victim recants on two separate occasions to two different people,
it is harder to describe the testimony of the second witness as merely
cumulative of the first. In this case in particular, where the family is so
dysfunctional and family members have pitted themselves against other
family members, the testimony of [the priest] would have been of much
greater weight than the testimony of B’s mother, who, according to the state,
had reason to want her daughter to recant.  [The priest] had no such motive;
he was not related to the family and would have been in a better position to
judge B’s demeanor.

757 F.3d at 973. After further noting that the jury’s difficulty in “reaching a verdict”
constituted “an additional indicator of prejudice,” the Ninth Circuit concluded that the “state
court’s findings that [the priest’s] testimony would have been cumulative and would have had
no effect on the verdict is an unreasonable determination of the facts in light of the evidence
presented in the state court proceedings.” Id. at 974.

286) DeBruce v. Commissioner, Alabama Dept. of Corrections, 758 F.3d 1263 (11th Cir. 2014),
cert. denied, 135 S.Ct. 2854 (2015).  A majority of the Eleventh Circuit panel granted penalty
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phase relief in this Alabama capital case, finding that trial counsel were ineffective for failing
to investigate and present available mitigating evidence, and that the Alabama Court of
Criminal Appeals’ (CCA) decision affirming the denial of state post-conviction relief
involved an unreasonable application of Strickland v. Washington. 

Although counsel interviewed petitioner and his mother (and later called the mother
as the only defense witness at the penalty phase), he conducted virtually no further
investigation, and did not follow up on a social worker’s pre-trial report reflecting that
petitioner had attempted suicide several times, and had exhibited signs of significant cognitive
and substance abuse problems.  According to counsel’s testimony at the state post-conviction
hearing, the lack of inquiry into these or other matters was not “strategic,” but instead
reflected counsel’s acceptance of the case “within three to four weeks of trial,” and a lack of
funding or time to carry out an adequate investigation.  Despite these acknowledgments, the
CCA held that counsel had conducted a reasonable investigation in light of his testimony that
the pre-trial report had not caused him to question petitioner’s competency to stand trial, or
to consider raising a “mental capacity” defense at the guilt-or-innocence phase.  The Eleventh
Circuit majority disagreed, emphasizing that petitioner’s “fitness to be tried and decisions
about whether to present a mental health defense during the guilt phase are separate issues
from the decision whether to investigate and present mitigating evidence during sentencing.” 
758 F.3d at 1273.  After noting circuit law establishing that “whether an attorney’s decision
is ‘strategic’ or ‘tactical’ is a question of fact, and whether that decision is reasonable is a
question of law,” and that “a strategic decision cannot be reasonable if it is based on a
misunderstanding of the law,” id., the majority explained the defect in the CCA’s
performance-prong decision:

Here, even if we accept the state court’s factual determination that Mathis
made a strategic decision not to investigate mitigation evidence based on the
results of the pre-trial report governing DeBruce’s competency to stand trial,
that decision could not have been reasonable as it would have been based on
a failure to understand the law. Because no lawyer could reasonably have
made a strategic decision to forego the pursuit of mitigation evidence based
on the results of the pre-trial report governing competency to stand trial, the
Alabama Court of Criminal Appeals’ conclusion to the contrary constitutes
an unreasonable application of Strickland’s performance prong.

758 F.3d at 1273-74; see also id. at 1274 (describing “grossly inaccurate testimony” by
petitioner’s mother, made possible by counsel’s failure to inquire about obvious discrepancies
between her account and contents of social worker’s report).

With regard to prejudice, the Eleventh Circuit majority observed that, as a result of
counsel’s deficient investigation, 

the sentencing jury heard nothing of the daily beatings that DeBruce suffered
as a child at the hands of his older sister, his resistance to joining gangs
despite their assaults and intimidation, the pervasive violence in his
neighborhood that caused him to witness the stabbing of a neighbor and his
brother being shot, his one or more suicide attempts, DeBruce’s efforts to
nurse his sister while she recovered from an incapacitating stroke, DeBruce’s
alcoholic and disengaged father, or his struggles in school and his low-
average intelligence.

758 F.3d at 1276 (citations omitted); see also id. (“Instead, the sentencing jury heard
DeBruce’s mother’s falsely embellished testimony that he completed high school, attended
college, and that although he had an impoverished childhood, it was otherwise
unremarkable.”).  Examining the CCA’s determination that petitioner had not been prejudiced
since “two aggravating factors were proven” and the “mental health evidence was
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‘conflicting,’” the Eleventh Circuit majority again disagreed.  Id.  The majority explained that
the CCA’s “decision to discount the significance of DeBruce’s mental health mitigating
evidence as ‘conflicting’ lacks support from the record,” and that it unreasonably applied
Strickland in holding that the omitted evidence ... had no reasonable probability of reducing
DeBruce’s sentence.” Id. at 1277.

Because of trial counsel’s deficient performance, DeBruce’s jury was given
almost no reason to spare his life as demonstrated by the paucity of
mitigating evidence actually presented ... and the fact that the state trial court
found only one mitigating circumstance, DeBruce’s age. We also emphasize
this is not a case where the state courts found, or the State has argued in its
briefing, that the prejudicial effect of presenting the omitted mitigating
evidence would have been offset by the harmful effect of the evidence itself
or would have opened the door to evidence that was more harmful than
helpful.

758 F.3d 1278  (citations omitted).  The majority went on to conclude that, “[b]ecause the
omitted mitigating evidence, when compared to what little was actually introduced at trial,
undermines confidence in the outcome of DeBruce’s sentencing, DeBruce suffered prejudice
at the penalty phase of his capital murder trial.” Id. at 1279.  

287) Vance v. Scutt, 573 Fed.Appx. 415 (6th Cir. 2014) (unpublished).  The Sixth Circuit
affirmed the grant of relief in this Michigan criminal sexual conduct with a minor case,
finding that appellate counsel was ineffective for failing to pursue an appeal as of right on
petitioner’s behalf (which was available), and instead filing a motion for leave to appeal
(which was denied).  Pursuant to Harrington v. Richter and circuit precedent, the Sixth Circuit
first determined that the state courts’ “ambiguous” orders rejecting petitioner’s claims
qualified as adjudications on the merits for the purpose of triggering the applicability of §
2254(d), see 573 Fed.Appx. at 419, and then held that their denial of relief was contrary to or
involved an unreasonable application of clearly established federal law.  With regard to
deficient performance, the court explained as follows:

Vance demonstrated his interest in appealing his conviction by submitting a
request for appellate counsel. This request, treated as timely by the Michigan
state post-conviction court, preserved Vance’s ability to appeal as of right.
Given that Vance’s appellate counsel could appeal of right, there is simply
no strategic reason why ... counsel would file for leave to appeal, instead.  ...
That the Sixth Amendment does not permit appellate counsel to file for leave
to appeal, rather than appeal of right, when an appeal of right is available is
one of those rare situations where “it is so obvious that a clearly established
rule applies to a given set of facts that there could be no ‘fairminded
disagreement’ on the question.”  Consequently, a conclusion by the Michigan
state postconviction court that the decision of Vance’s appellate counsel was
not deficient performance would be an unreasonable application of Supreme
Court precedent.

573 Fed.Appx. at 421 (citations omitted).  The court went on to hold that no particularized
showing of prejudice was required, explaining that, “[b]y filing for leave to appeal, rather than
appeal of right, Vance’s counsel rendered his direct appeal ‘entirely nonexistent,’ so under
[Roe v.] Flores–Ortega, [528 U.S. 470 (2000),] prejudice must be presumed.” Id.; see also
id. (quoting Metrish v. Lancaster, 569 U.S. 351 (2013)) (“If the Michigan state post-
conviction court required Vance to show actual prejudice, the state court relied on ‘a
conclusion opposite to that reached by [the Supreme] Court on a question of law,’ and so the
rejection of Vance’s claim of ineffective assistance of appellate counsel was contrary to
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clearly established federal law announced in Flores–Ortega.”).

288) Mosley v. Butler, 762 F.3d 579 (7th Cir. 2014).  Having previously agreed with the district
court’s determination that the Illinois Appellate Court’s denial of petitioner’s ineffective
assistance of counsel claim was defective under § 2254(d) (see Mosley v. Atchison, 689 F.3d
838 (7th Cir. 2012)), the Seventh Circuit affirmed the district court’s decision on remand to
grant relief under § 2254(a) in this murder/arson case.  The state’s theory at petitioner’s bench
trial was that he directed two young gang members to set fire to an apartment building which
was home to a rival drug dealer.  In support of that theory, the state presented testimony from
the drug dealer and her friend, who claimed to have heard petitioner as he stood below the
drug dealer’s apartment window and yelled words of encouragement to the arsonists.  Defense
counsel called one witness, who appeared confused at times but indicated that petitioner had
been with a large group across the street from the apartment building when the fire broke out,
and had not shouted anything to any would-be arsonists.  In finding petitioner guilty, the trial
judge made and relied upon specific findings accepting the prosecution’s claims about
petitioner’s location and statements at the time of the fire.  Petitioner later sought state post-
conviction relief on the ground that trial counsel was ineffective for failing to call two
witnesses, both of whom provided affidavits placing petitioner with the group across the
street, denying that he had yelled anything to the arsonists, and adding that he was among a
group who rushed to the scene of the fire and helped rescue residents.  Both witnesses also
explained that they had approached trial counsel and offered to testify, had been told by
counsel that they would be called, and had been present in the courtroom during the trial.  The
state post-conviction court summarily denied relief, and the Illinois Appellate Court affirmed. 
Petitioner then sought federal habeas relief on the same claim.  The district court held an
evidentiary hearing, but was persuaded by the state to ignore the evidence developed at the
hearing pursuant to the then-recent decision in Cullen v. Pinholster, 563 U.S. 170 (2011). 
Proceeding only on the state court record, the district court held that petitioner had satisfied
§ 2254(d), and granted relief without making any findings on the evidence taken at the federal
hearing.  The Seventh Circuit later agreed with the district court’s resolution of the § 2254(d)
issues, but emphasized that Pinholster did not prohibit consideration of the evidence from the
federal hearing, and remanded for merits review using that evidence.  After conducting that
review, the district court granted relief.  

On appeal, the Seventh Circuit considered and rejected the state’s challenges to
several factual findings made by the district court, and held that petitioner had demonstrated
both that trial counsel’s performance was deficient, and that the deficiency was prejudicial. 
The court explained that counsel had not made “an informed decision not to call” one of the
favorable witnesses, and that “[h]is failure to properly investigate [the witness] ... deserved
no presumption of reasonableness ....”  762 F.3d at 587; see also id. (observing that “Mosley’s
location when the fire started was the critical issue in the case,” and that the omitted witness’
testimony “would have bolstered” that of the lone witness called by defense counsel).  The
court went on to conclude that petitioner had been prejudiced, noting that the prosecution’s
case was itself quite vulnerable, and that the additional witness could have made a difference: 

The defense case needed more evidence to support its lone witness. We do
not know how Taylor would have held up on the stand. But there is at least
a reasonable probability that had she testified, the trial judge would have
accepted her testimony, which bolstered [the only defense witness’] words
on the critical issue of Mosley’s location at the time the fire started and
further discredited [the prosecution witness’] fantastical account, thereby
changing the verdict. Counsel’s failure to interview [the witness], however,
squelched that opportunity and doomed the defense case.
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762 F.3d at 588.

289) Drain v. Woods, 595 Fed.Appx. 558 (6th Cir. 2014) (unpublished).  The Sixth Circuit panel
affirmed the grant of relief in this Michigan murder case, finding that the Michigan Court of
Appeals’ decision reversing the trial court’s sua sponte finding of a Batson violation and
rejecting petitioner’s claim that counsel was ineffective for failing to object to the trial court’s
selection of an inadequate remedy was contrary to and involved an unreasonable application
of clearly established federal law.  After the prosecutor used seven of nine peremptory strikes
to remove African American prospective jurors, the trial judge found a prima facie case of
race discrimination sua sponte.  The prosecutor proffered reasons for the strikes, but the trial
court rejected them as pretextual.  Rather than discharging the jury or directing that the
improperly removed panelists be seated, however, the trial court simply mandated that the
prosecutor seek permission before exercising further strikes against African-Americans. 
Defense counsel did not participate in the discussion of the Batson issues, and did not object
to the trial court’s choice of remedy.  After petitioner’s conviction was affirmed on direct
appeal, he sought post-conviction relief on the ground that trial counsel had been ineffective
for failing to object to the trial court’s handling of the Batson violation.  The trial court agreed
and granted relief, but the Michigan Court of Appeals reversed, finding that there had been
no Batson violation and, consequently, trial counsel could not have been ineffective for failing
to object. 

On the state’s appeal from the grant of federal habeas relief, the Sixth Circuit found
multiple defects in the Michigan Court of Appeals’ decision.  For example, the state appellate
court’s “sole reasoning for rejecting the trial court’s conclusion [that a] prima facie case
[existed] was that the prosecutor struck two white jurors in addition to the seven black jurors,
and that four black jurors remained on the jury,” but the state court decision on which that
determination was based was “manifestly contrary to clearly established federal law ....” 595
F.3d at 570.  Later, the Sixth Circuit examined three of the prosecutor’s peremptory strikes
and held that the Michigan Court of Appeals contradicted or unreasonably applied federal law
in determining that they did not involve race discrimination.  See id. at 577 (“Fair-minded
jurists could not disagree that” comparative analysis show disparate treatment, and
combination of that disparity and absence of record support for prosecutor’s proffered basis
for strike proved discrimination); id. at 578 (sole factual basis proffered for strike of second
juror lacked record support, and state appellate court’s reliance on proposition that “‘Batson
is not violated whenever two veniremen of different races provide the same responses and one
is excused and the other is not,’” was contrary to federal law) (citations omitted); id. at 579-80
(factual basis for removal of third juror was unsupported by the record, and state appellate
court unreasonably applied federal law by dismissing prosecutor’s reliance on it as mere
“oversight,” and by crediting prosecutor for having proffered excuses for other jurors that
were grounded in the record).  Based on its “own review of the record,” the Sixth Circuit went
on to hold that “the trial court was correct in finding that the prosecutor “consistently
excluded black jurors based on their race” in violation of Batson.” Id. at 580.

Next, the Sixth Circuit determined that the question of the trial court’s chosen remedy
for the Batson violation – i.e., requiring the prosecutor to seek permission before striking
additional black jurors – had not been reached or adjudicated on the merits by the state court,
such that § 2254(d) did not apply.  Reviewing the issue de novo, the court quickly concluded
that the trial court’s “decision, if intended as a remedy, was ... plainly inadequate to cure the
Batson violation.” 595 Fed.Appx. at 581; see also id. at 580 (“[T]he trial court committed
constitutional error when it failed to remedy the acknowledged Batson violations and allowed
Petitioner to be tried by a jury that had been selected by racially impermissible means.”).  

Finally, the Sixth Circuit determined that trial counsel had been ineffective for
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mishandling the Batson issue.  After noting that § 2254(d) had been satisfied since the state
court’s decision on the ineffectiveness claim “rests entirely on its holding with regard ot the
Batson issue, which we have already determined was contrary to and an unreasonable
application of Supreme Court law,” 595 Fed.Appx. at 582, the court held that counsel
performed deficiently in failing to object to the trial court’s inappropriate remedy. See id. at
583 (“After the trial court announced its finding that a Batson violation had occurred, any
reasonable attorney would have objected to the trial court’s decision to proceed without either
recalling those who were dismissed or beginning voir dire again with an entirely new
venire.”).  With regard to prejudice, the Sixth Circuit concluded that, “[b]ecause a Batson
violation constitutes a structural error, the failure to object and to remedy the error constitutes
error per se.” Id.  “Where  counsel’s ineffective representation lets stand a structural error that
infects the entire trial with an unconstitutional taint,” the court added, “there is no question
that Petitioner and our system of justice suffered prejudice.” Id.

290) Grumbley v. Burt, 591 Fed.Appx. 488 (6th Cir. 2015) (unpublished).  The Sixth Circuit
granted relief from petitioner’s Michigan convictions for firearm and child pornography
possession, finding that trial counsel was ineffective for failing to seek suppression of
evidence seized during a search following law enforcement’s warrantless arrest of petitioner
inside his home.  After noting the clear Fourth Amendment prohibition against the officers’
entry into petitioner’s home without a warrant, the Sixth Circuit declined to consider the
state’s newly raised contention that petitioner had consented to the entry, and quickly
concluded that the state was “without a leg to stand on regarding whether there was a Fourth
Amendment violation regarding the search.”  591 Fed.Appx. at 499.  Moving to the question
of trial counsel’s ineffectiveness for failing to seek suppression of evidence seized during the
search, the Sixth Circuit began by determining that the Michigan Court of Appeals (which
issued that last reasoned state court decision) unreasonably applied governing Supreme Court
precedent by treating petitioner’s alleged consent to the search as conclusive without
analyzing whether that consent was sufficiently attenuated from the illegal seizure during
which it was reportedly given. The court then determined that, although there was no record
evidence concerning trial counsel’s rationale for not filing a suppression motion, the clarity
of the Fourth Amendment violation made it “difficult to conceive of a legitimate trial strategy
or tactical advantage to be gained by not filing a motion to suppress.” Id. at 499.  The court
went on to find that counsel’s omission was prejudicial, explaining that “the critical
components of the prosecution’s case against Grumbley for three of [his] five convictions rest
on evidence that should have been suppressed,” and that, “[w]ithout this evidence, the State
would have lost a significant evidentiary portion of its case-in-chief against Grumbley, as well
as the opportunity to further prejudice the jury against him.” Id. at 500.  Finally, after noting
that the effect of its ruling on petitioner’s sentences for his remaining convictions was unclear
in light of Michigan’s complex sentencing scheme, the Sixth Circuit remanded the case with
instructions to grant a conditional writ “vacating the three convictions [affected by the illegal
search issue] and ordering the State of Michigan to recalculate Grumbley’s sentence.” Id. at
502.

291) Rivas v. Fischer, 780 F.3d 529 (2nd Cir. 2015).  After previously determining that
petitioner’s showing of actual innocence entitled him to review of his otherwise untimely §
2254 petition (see Rivas v. Fischer, 687 F.3d 514 (2nd Cir. 2012)), the Second Circuit granted
relief in this New York murder case, finding that trial counsel had been ineffective and the
state post-conviction court’s denial of relief involved an unreasonable application of
Strickland v. Washington.

Petitioner was convicted of murdering his ex-girlfriend.  Despite the existence of
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some circumstantial evidence suggesting his involvement in the homicide, petitioner was not
charged because he had an airtight alibi for the period during which the state medical
examiner believed the victim had been killed.  That changed approximately five years later
when a new district attorney persuaded the medical examiner – who was by then under
investigation for a variety of misconduct – to expand the time-of-death window far enough
to include a period during which petitioner’s whereabouts were not fully accounted for.  At
the ensuing trial, the prosecution relied heavily on the revised time-of-death estimate, and on
the circumstantial evidence gathered during the original investigation; the defense case “was
underwhelming,” and did not include any expert testimony challenging or otherwise
responding to the state’s medical examiner.  780 F.3d at 541.  In state post-conviction
proceedings, petitioner developed and asserted a range of claims alleging ineffective
assistance of trial counsel and prosecutorial misconduct, and supported them with (among
other things) evidence that the state medical examiner had been under investigation by the
district attorney’s office at the time he changed his opinion, and a an unrebutted determination
by Dr. Cyril Wecht that the revised time-of-death estimate was not supported by the evidence. 
The state courts denied relief, and petitioner proceeded to federal court with an untimely §
2254 petition, which the district court dismissed. After two remands by the Second Circuit –
one for fact development and one ordering merits review in light of petitioner’s showing of
innocence – the district court denied relief.

On appeal, the Second Circuit recounted its own prior findings, then examined the
merits of petitioner’s claim that counsel was ineffective “because he did not investigate
further into the basis of [the medical examiner’s] revised findings as to the time of ... death.” 
780 F.3d at 547.  In testimony given during the state post-conviction proceedings, counsel
“attempted to justify his limited investigation as reflecting a tactical judgment” that
petitioner’s alibi was sufficient to cover the entire time of death window outlined by the state
medical examiner.  The state court accepted that justification, but the Second Circuit did not.
The court explained that facts known to counsel – e.g., the limits of petitioner’s provable alibi,
and prior statements of the medical examiner inconsistent with his subsequently revised
opinion – in combination with ample notice from the prosecution of its intent to show the
victim died during a time not covered by the alibi obligated counsel to do more.

The case therefore turned on rebutting the prosecution’s theory as to the time
of death.  Inexplicably, however, [counsel] relied on a strategy that was
completely divorced from this central issue: He relied on an alibi defense
when, in fact, Rivas did not have an alibi for the precise time that the
prosecution claimed Rivas had murdered [the victim]. In effect, [counsel’s]
alibi defense amounted to no defense at all. No “fairminded jurist [ ]” could
agree that this decision constituted “sound trial strategy[.]” Accordingly, the
state court’s conclusion to the contrary was objectively unreasonable.  ¶  As
to the [the medical examiner’s prior inconsistent opinions], this evidence also
compelled further investigation. By [counsel’] own admission, this evidence
armed him with the knowledge that [the medical examiner] had apparently
changed his estimate as to the time of death six years after the fact,
seemingly on the basis of no new evidence. Coupled with the fact that the
prosecution’s case turned entirely on linking [the] death to a time when Rivas
had an incomplete alibi, this knowledge would have led any reasonable
attorney to conclude that investigating the basis of [the medical examiner’s]
new findings was essential. Rather than investigate further, however,
counsel’s investigation inexplicably stopped there, a decision [counsel] was
unable to justify as consistent with his constitutional “duty to make
reasonable investigations or to make a reasonable decision that makes
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particular investigations unnecessary.” Considering all the circumstances, no
“fairminded jurist[ ]” could agree that the quantum of evidence known to
[counsel] at the time justified his decision to forego further investigation and
rely instead on a critically deficient alibi and two perfunctory items of
impeachment evidence that only scratched the surface of [the medical
examiner’s] revised findings.

780 F.3d at 549-50 (footnotes and citations omitted).
With regard to prejudice, the Second Circuit recalled its earlier determination that

petitioner had “presented a ‘credible’ and ‘compelling’ claim of actual innocence,” and held
that, for substantially the same reasons, ... Rivas has established that, absent his counsel’s
unprofessional errors and omissions, a factfinder would have had a reasonable doubt
respecting his guilt.”  780 F.3d at 550-51.  The court emphasized that although the state had
ample opportunity during the state post-conviction proceedings to challenge Dr. Wecht’s
conclusions or submit its own expert support for the state medical examiner’s opinions, it did
neither, and that, under the circumstances, there was no serious contest over which expert to
credit.   See id. at 551 (“We therefore are left to weigh the unchallenged [affirmation] of a
renowned forensic pathologist ... against the testimony of a disgraced and allegedly beholden
medical examiner ....”); id. (“In short, based on the record before us, any reasonable juror
would almost certainly credit Wecht over [the state medical examiner]l and would therefore,
more likely than not, harbor a reasonable doubt about Rivas’s guilt.”).  Finally, the Second
Circuit noted that although the state post-conviction court “did not make any express findings
as to prejudice,” “[t]o the extent it would have [found none], ... such a decision would have
been objectively unreasonable ....”  Id. at 552.

292) Raether v. Meisner, 608 Fed.Appx. 409 (7th Cir. 2015) (unpublished).  The Seventh Circuit
affirmed the grant of relief in this Wisconsin rape case, finding that trial counsel was
ineffective for failing to impeach the prosecution’s key witnesses with readily available
material, and that the state court’s denial of relief was contrary to Strickland v. Washington. 
Petitioner, then 18 years old, was accused of raping 14 year old Danielle at a party hosted by
16 year old Emily Bragg; there was no physical evidence to corroborate the accusation, and
the prosecutor acknowledged at trial that the case hinged on the credibility of Danielle and
Bragg. Before analyzing the merits, the Seventh Circuit determined that the state court’s
rejection of petitioner’s claim on the ground that, although counsel’s performance had been
deficient, “it could not say that ‘but for counsel’s unprofessional errors, the result of the
proceeding would have been different,’” was “contrary to Strickland.” 608 Fed.Appx. at 413;
see also id. (state “court required a showing of but-for causation.  That is not the standard.”). 
The Seventh Circuit then examined counsel’s performance “independently” and found his
proffered strategy of foregoing impeachment in order to minimize testimonial references to
his client’s presence in the room with the alleged victim “nonsensical.” Id.; see also id.
(“Raether’s own testimony placed him in the bedroom, so counsel’s choice to abandon certain
lines of questioning in pursuit of this goal was pointless, particularly when those lines of
questioning would have impeached otherwise damning testimony.”); id. at 415 (“What’s
more, labeling a choice ‘strategic’ does not ipso facto shield it from collateral attack”).  The
Seventh Circuit went on to find that the state court’s item-by-item prejudice analysis was
misguided, as the “correct question is whether Raether was prejudiced by counsel’s errors in
the aggregate.” Id.  The court resolved that question in favor of petitioner:

We conclude that he was [prejudiced]: In this battle of credibility, counsel’s
failure to make use of the witness’s prior statements doomed Raether’s
prospects from the beginning. Had counsel cross-examined the witnesses
adequately, he could have cast significant doubt on Danielle’s and Bragg’s
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testimony, which was ripe for impeaching. His failure to do so is all the more
striking because counsel told the jury he would undermine the witnesses’
credibility “but never followed through on this suggestion.” Having failed to
place into evidence the various inconsistencies between the witnesses’
testimony and prior statements, counsel neglected to make use of the
inconsistencies that did appear in the record. Instead, he characterized the
testimony of Danielle and Bragg as “scripted,” a description that served to
highlight the ways in which their testimonies aligned. ... As the district court
recognized, all counsel needed to do was undermine the credibility of the
state’s two witnesses. No other evidence existed on which to convict Raether.
... Because of counsel’s substandard performance, Raether’s trial did not
reliably test whether he did as he was accused.

608 Fed.Appx. at 413.

293) Lee v. Clarke, 781 F.3d 114 (4th Cir. 2015).  The Fourth Circuit granted relief in this
Virginia second degree murder case, finding that trial counsel was ineffective for failing to
request a jury instruction defining heat of passion and that the state habeas court’s denial of
relief involved an unreasonable application of Strickland v. Washington “in that the court
failed to appreciate the prejudice inherent in the absence of” the instruction. 781 F.3d at 116. 
The charge against petitioner arose out of a street fight, which was undisputedly started by
the decedent.  After being initially beaten, petitioner gained the upper hand by stabbing the
decedent, who moved away, but was followed and stabbed again by petitioner before
bystanders intervened.  At trial, the jury was instructed on murder and manslaughter, but the
trial court did not provide – and defense counsel did not request – the available instruction
defining “heat of passion” under Virginia law and explaining that, when present, it negates
the malice required for a finding of murder. See 781 F.3d at 124 (“Because ‘malice and heat
of passion cannot coexist,’ it follows that the jury must be appropriately apprised of the legal
definition of each, at least in cases like this where it is undisputed that the passion was
provoked by the victim.”) (citation omitted).  After noting that the state had not disputed the
deficiency of counsel’s performance, and that, “in a letter,” counsel had denied any strategic
reason for failing to request the instruction, the Fourth Circuit held that petitioner had
“satisfied the first prong of the Strickland/AEDPA test.”  Id. at 125.  Moving to prejudice, the
court considered and rejected the state’s contention – which had been embraced by the state
habeas court as the rationale for denying relief – that defense counsel’s closing argument had
been sufficient to apprise the jurors of the nature and role of heat of passion under state law.
The court explained:

The facts in this case expose the consequences of trial counsel’s omission.
It cannot be overemphasized that, according to both Commonwealth and
defense witnesses, [the decedent] struck Lee first such that Lee was bleeding
from his head or his eye. There can be no serious doubt that such an attack
would engender anger, rage, fear or similar emotions. Thus, the principal
prejudicial factor lies in the manner in which the legal import of these
emotions was framed for the jury. The jury was well aware that “[m]alice
may result from any unlawful or unjustifiable motive including anger, hatred
or revenge.” J.A. 199 (Instruction No. 5). But it was never told, in any
fashion, that if a reasonable person, when provoked, felt “rage, anger, [or]
resentment,” then the jury could find instead that that person was acting in
the heat of passion. J.A. 253 (model instruction defining heat of passion) ....
Put differently, the jury was given to understand “anger, hatred or revenge”
as exclusively “unlawful or unjustifiable motive[s].” J.A. 199 (Instruction
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No. 5). It was not presented the option of applying the law of heat of
passion—that is, the option of concluding that anger, rage, or hatred arose
from anything other than malice. Absent that option, the state trial court,
through trial counsel’s failure to request the heat of passion instruction,
deprived the jury of any legal avenue to find Lee guilty of manslaughter as
opposed to second degree murder on the facts of this case. Trial counsel
further compounded the problem by failing to explain during his closing
argument that heat of passion and malice can arise from similar emotions.

781 F.3d at 126-27; see also id. at 127 (“Put simply, trial counsel’s closing argument could
not carry the day ... The state habeas court unreasonably applied Strickland in concluding
otherwise, even when its conclusion is considered through the deferential lens of AEDPA.”).

294) Smith v. Jenkins, 609 Fed.Appx. 285 (6th Cir. 2015) (unpublished).  The Sixth Circuit
granted relief from petitioner’s Ohio conviction for involuntary manslaughter, finding that the
procedural bar relied upon by the state appellate court did not prevent federal review, and that
petitioner’s ineffective assistance of trial counsel claim had merit.  Petitioner’s convictions
(he was also convicted of felonious assault, but did not challenge that portion of the judgment)
arose out of the death of another man five days after petitioner punched him in the head. 
Although the man regained consciousness shortly after the blow and was released from a
hospital after being deemed competent to refuse treatment, he returned home, declined over
the ensuing days, and died of what was “ultimately determined to be diabetic ketoacidosis.” 
609 Fed.Appx. at 288.  At trial the prosecution did not dispute that diabetic ketoacidosis was
the cause of death, but maintained that the decedent had allowed himself to reach that state
only because of cognitive impairments brought about by the blow to the head delivered by
petitioner.  In response, defense counsel contended that the decedent had fallen down some
stairs, but presented nothing about the decedent’s metabolic state, his history of self-care, or
the nature of the condition that killed him.  Petitioner later sought post-conviction relief on
the ground that counsel had been ineffective for failing to investigate and present evidence
showing the decedent had actually “died from complications relating to inadequate
management of his diabetes.”  Id. at 293.  Petitioner supported these allegations with an
affidavit asserting that trial counsel had not inquired into the decedent’s “metabolic health”
and had made no strategic decision not to do so, and with an endocrinologist’s report and
testimony explaining that the decedent had been “‘disinterested, lackadaisical, and
incompetently managing his diabetes before’ Smith punched him, and thus the head trauma
[he] suffered did not necessarily cause [his] death.”  Id.  The state post-conviction court
denied relief both on the merits and on the ground that petitioner’s claim was barred by res
judicata because it should have been raised on direct appeal; the state appellate court
affirmed, but did so exclusively on the res judicata theory. 

After determining that the state appellate court’s procedural bar determination did not
prevent federal review, the Sixth Circuit quickly found counsel’s performance deficient:

The prosecution attributed th[e] mismanagement [of the decedent’s diabetes]
to being disoriented and diminished as a consequence of Smith’s punch. It
seems clear beyond peradventure that competent counsel in such a situation
would explore the severity, extent, and history of [the decedent’s] diabetes,
the management thereof, as well as the possible consequences of such
mismanagement. Smith’s trial counsel’s failure to conduct such an
investigation, coupled with no “reasonable and deliberate determination that
investigation was not warranted,” leads to the conclusion that Smith’s trial
counsel was constitutionally deficient.

609 Fed.Appx. at 293. 
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Relying on the endocrinologist’s testimony and report submitted in support of
petitioner’s claim, the Sixth Circuit went on to hold that petitioner had been prejudiced:

To be sure, the record suggests that, at a minimum, [the decedent] suffered
a severe concussion when he was knocked unconscious by Smith. The brain
injuries [he] suffered were not fatal in and of themselves, but they were
certainly capable of rendering [him] less competent and could have indirectly
affected the regularity of his insulin intake. And [the expert] testified that she
could not determine with any level of medical certainty that [the decedent’s]
diabetic condition would have absolutely led to his premature death. But all
of this is beside the point; [the expert] presented an alternate theory of
causation, supported by the record, that casts serious doubt on the state’s
theory and based on which a reasonable jury could have found Smith not
guilty of manslaughter. No such evidence was presented to the jury, however. 

609 Fed.Appx. at 294.

295) Pidgeon v. Smith, 785 F.3d 1165 (7th Cir. 2015).  In the course of affirming the grant of
relief on petitioner’s claim that he should be permitted to withdraw his negotiated plea to a
sexual assault charge because it was induced by concededly erroneous advice from counsel,
the Seventh Circuit rejected the state’s contention – which was its only argument on appeal
– that petitioner’s failure to present testimony from counsel prevented him from meeting his
burden of proof.  After acknowledging that Wisconsin law would have required petitioner to
present counsel’s testimony in a state court hearing, the Seventh Circuit explained that the
federal district court – which held the evidentiary hearing in this case – was under no
obligation to enforce that rule:

States may devise their own procedures for determining whether a counsel’s
performance was constitutionally ineffectual, as long as they abide by
Supreme Court precedent. But such procedures are in no way binding on
federal courts. Nothing in Strickland or its progeny requires prisoners
seeking to prove ineffective assistance to call the challenged counsel as a
witness. Although Wisconsin courts have chosen to mandate this procedure,
that choice has no bearing on what federal courts must do.

785 F.3d at 1171-72.  The court went on to add that counsel’s error in failing to research
petitioner’s sentencing exposure prior to advising him to plead guilty could not be adequately
explained through testimony, and nothing counsel could have said would have undermined
petitioner’s own testimony showing that he was prejudiced by counsel’s bad advice.  See id.
at 1173 (“Nothing counsel could have said at the evidentiary hearing would have made this
error reasonable. And, because the state concedes that counsel did in fact give this erroneous
advice, his testimony was not necessary to test the veracity of Pidgeon’s claim.”).

296) Pruitt v. Neal, 788 F.3d 248 (7th Cir. 2015), cert. denied, 136 S.Ct. 1161 (2016).  The
Seventh Circuit granted relief in this Indiana capital case, finding both that petitioner was
intellectually disabled and therefore ineligible for a death sentence under Atkins v. Virginia
[see SUCCESSFUL CASES – OTHER CLAIMS, infra], and that trial counsel had been
“ineffective at the penalty phase in investigating and presenting evidence that Pruitt suffered
from paranoid schizophrenia.” 788 F.3d at 270.  Likening this case to Wiggins v. Smith and
Rompilla v. Beard, the Seventh Circuit found that although petitioner’s trial counsel were
given multiple indications of the possibility that petitioner suffered from schizophrenia – e.g.,
a DOC diagnosis to that effect, a prescription for antipsychotic medication, expert
observations of symptoms consistent with schizophrenia, and an expert recommendation that
counsel retain someone with expertise in that illness – “counsel did not contact such an expert
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to have Pruitt evaluated, and counsel offered no reason for failing to do so.”  Id. at 272.  After
observing that proof of schizophrenia would have fit solidly within trial counsel’s claimed
strategy of proving “that Pruitt did not deserve the death penalty because of his intellectual
disability, his serious mental illness, and his brain damage,” the Seventh Circuit quickly
rejected the Indiana Supreme Court’s “surmise[]” that counsel “made a deliberate, strategic
decision to concentrate on Pruitt’s intellectual disability rather than his mental illness.” Id. 
“Trial counsel,” the court explained, “did not have to concentrate on one defense or the other. 
And counsel never suggested that they made [the] decision [attributed to them by the state
court].” Id. at 273. After adding that any such strategic choice would have been unreasonable
for lack of “thorough investigation,” the Seventh Circuit held that “[t]he state court’s
determination that trial counsel were not deficient in their presentation of evidence of Pruitt’s
mental health was unreasonable.” Id. 

After noting that the state court had not adjudicated the prejudice component of
petitioner’s claim, the Seventh Circuit reviewed the question de novo and found “that Pruitt
can show prejudice.” 788 F.3d at 273.  While the trial judge had considered the incomplete
evidence presented by trial counsel and found no mental illness-related mitigating factors, the
expert testimony presented in the post-conviction proceedings indicated that “two of the
statutory mitigating factors” could have been established.  The Seventh Circuit explained that
significance of that evidence as follows:

Because this unrebutted testimony, from not one but three highly qualified
mental health experts, supported a finding that Pruitt had evidence of two
statutory mitigating circumstances, whereas the sentencing judge found that
Pruitt did not have a mental condition that was mitigating, there is a
reasonable probability that this evidence might have affected the judge’s and
jury’s assessment of Pruitt’s moral culpability, and that they might have
concluded that death was not warranted. ... It is significant that in considering
the sentence, the jury wanted to know whether [one of the experts] had any
knowledge of Pruitt’s thought processes, including his thinking, at the time
of the crime. Their desire to know Pruitt’s thought processes strongly
suggests that evidence of what was going on in his head at the time of the
crime might have made a difference in his sentence.

788 F.3d at 274.  The Seventh Circuit went on to observe that “even ‘an isolated error’ can
establish ineffective assistance ‘if it is “sufficiently egregious and prejudicial,”’” and
concluded that, “[c]ounsel’s error with regard to investigation and presentation of Pruitt’s
paranoid schizophrenia is such an error.”  Id. at 275-76.

297) Zapata v. Vasquez, 788 F.3d 1106 (9th Cir. 2015).  The Ninth Circuit granted relief in this
California first-degree murder case, finding that trial counsel was ineffective for failing to
object to “egregious prosecutorial misconduct during closing argument,” and that the state
court of appeal’s decision rejecting that claim was unreasonable.  Petitioner was charged in
connection with the apparently gang-related shooting of the victim, who was allegedly
targeted for wearing a provocative shirt as he stood using a pay phone outside a 7-Eleven. 
The prosecution’s evidence consisted mainly of petitioner’s arguable resemblance to a
description given by an eyewitness who saw the shooting from a distance, inconsistent
suggestions by some witnesses that petitioner hid or disposed of his pickup truck, which
resembled one observed near the scene, after the shooting, and one witness who claimed
petitioner had admitted to having shot someone at the 7-Eleven.  The defense challenged all
of this evidence, and argued in closing that the prosecution failed to connect petitioner to the
crime scene, or to the crime itself, with sufficiently reliable and probative evidence.  The
prosecutor then gave a rebuttal argument in which he “wove out of whole cloth, with no
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evidentiary support, a fictional and highly emotional account of the last words [the victim]
heard Zapata shout as Zapata supposedly shot him,” and “ascribed to Zapata several
despicable, inflammatory ethnic slurs[.]”  788 F.3d at 1110; see also id. at 1114 (explaining
that prosecutor “encouraged [the jurors] to convict Zapata out of sympathy for [the victim]
and animus towards the killer,” “manipulated and misstated the evidence,” and made an
argument “improperly designed to appeal to the passions of the jury”).  Although “[t]he
prosecutor repeated these inflammatory remarks twice more, including just before the jury
retired to begin deliberations,” id., defense “counsel neither objected to the fictional,
inflammatory statements in the closing argument nor asked the trial court to issue a curative
instruction,” id. at 1111.  The California Court of Appeal later found that “‘the prosecutor
committed serious misconduct,’” id. at 1112, but declined to find counsel’s performance
either deficient or prejudicial.  

On appeal from the denial of federal habeas relief, the Ninth Circuit agreed with the
state court’s determination that “the prosecutor committed serious misconduct,” but found that
it had unreasonably applied Strickland v. Washington by deferring to the remote possibility
that trial counsel may have had a tactical reason for failing to object.  See 788 F.3d at 1116
(quoting Harrington v. Richter, 562 U.S. 86, 108 (2011)) (“The state court’s conclusion that
‘it is always conceivable’ that trial counsel might have a reason not to object to improper jury
argument—even where, as here, it was falsified, inflammatory and delivered immediately
before the jury was sent to deliberate Zapata’s fate—contravenes the Supreme Court’s
admonition that ‘courts may not indulge post hoc rationalization for counsel’s decisionmaking
that contradicts the available evidence of counsel’s actions.’”).  With regard to prejudice, the
Ninth Circuit went on to hold that the state court’s decision rested on a series of unreasonable
factual determinations that led it to overestimate the strength of the prosecution’s case and
correspondingly underestimate the likely impact of the prosecutor’s misconduct.  The court
summarized its conclusions as follows:

[T]he California Court of Appeal’s prejudice determination was based on
multiple misapprehensions of the record, and its assessment of the strength
of the evidence against Zapata was therefore unreasonable. First, its
conclusion that the universe of perpetrators was limited to OSP members
[like petitioner] is contradicted by the testimony of the prosecution’s own
gang expert .... Second, its observation that the involvement of Zapata’s truck
in the shooting was never seriously contested is belied by the record; the
state’s witnesses could not agree on the type of vehicle involved in the
shooting. Finally, the “directly incriminating” testimony of [the witness who
claimed petitioner had admitted the shooting] was subject to attack for both
credibility and bias, and the statements made by [other witnesses] were also
subject to viable credibility challenges.

788 F.3d at 1121.  After additional discussion of the prominence of the prosecution’s remarks,
their lack of support in the record, and the absence of a curative instruction, the Ninth Circuit
held “not only that prejudice was established on the record, but also that the California Court
of Appeal unreasonably determined Zapata was not prejudiced by his counsel’s failure to
object to the prosecutor’s egregious remarks.” Id. at 1123.

298) Lynch v. Dolce, 789 F.3d 303 (2nd Cir. 2015).  The Second Circuit granted relief in this New
York case, finding that petitioner’s direct appeal counsel was ineffective for failing to raise
a well-preserved challenge to the trial court’s refusal to instruct the jury on an essential
element of first-degree robbery, and that the state appellate court’s rejection of petitioner’s
claim involved an unreasonable application of clearly established federal law. The evidence
at trial indicated that petitioner had robbed the victim, but it was far from clear that he had
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done so while in “actual possession of a dangerous instrument,” which had been established
“for a generation” as a necessary element of the first-degree robbery offense with which
petitioner was charged. 789 F.3d at 313.  Despite the clarity of the state rule, the trial court
refused defense counsel’s well-stated request to charge it; and despite the clarity of the
resulting error – which was further underscored before petitioner’s appellate brief was filed
by both a New York Court of Appeals decision reaffirming the rule and a conforming
amendment to the New York pattern jury instructions  – direct appeal counsel failed to raise
it.  After a review of the evidence and the jury’s findings – which included an acquittal on a
different charge that would have required a finding that petitioner had been “‘armed’ with a
weapon”  – the Second Circuit characterized the omitted issue as “a clear winner,” rejected
the state’s contention that its omission had been “strategic,” and held that “[c]ounsel’s failure
to raise the instructional issue, while pursuing other issues that were significantly weaker and
had no strategic benefit, fell below prevailing professional norms for an appellate attorney.”
Id. at 316.  

With regard to prejudice, the Second Circuit noted that the district court had erred in
evaluating that question as one involving the legal sufficiency of the evidence, then held that
the combination of the evidentiary record and the jury’s other known findings would have
prevented a direct appeal determination that the trial judge’s error was “harmless beyond a
reasonable doubt.”  “Consequently,” the court added, “had counsel raised the instructional
error on appeal, there is a reasonable probability that the Appellate Division would have
reversed Lynch’s conviction for first degree robbery.” 789 F.3d at 318-19. The court then
explained that § 2254(d) “is easily met here.” Id. at 319.  After noting that the state appellate
court had denied relief “without opinion,” the Second Circuit explained that it had
“considered every argument that respondent has offered and that we could ourselves
hypothesize,” but had been unable to “conclude, given the minimal evidence of possession
in this case and the jury’s verdicts foreclosing nearly all possible alternative explanations, that
fairminded jurists could disagree as to whether there is a reasonable probability that, had
counsel raised the instructional issue, the outcome of the appeal would have been different.”
Id.; see also id. (“The Appellate Division’s denial of Lynch’s coram nobis petition was
therefore objectively unreasonable....”).  Finally, because petitioner had already served the full
sentence imposed for his other, undisturbed convictions, the Second Circuit directed that he
be released immediately pending a new direct appeal.

299) Thomas v. Clements, 789 F.3d 760 (7th Cir. 2015), 136 S.Ct. 1454 (2016).  The Seventh
Circuit granted relief in this Wisconsin murder, sexual assault, and false imprisonment case,
finding that trial counsel was ineffective for failing to consult a forensic pathology expert to
review the autopsy findings and evaluate the reliability of the conclusions reached by the
prosecution’s pathologist.  Petitioner was charged and tried in connection with the death of
his ex-wife, with whom he still lived and occasionally had sex.  According to petitioner’s
account, he accidentally killed her by applying pressure to her neck during a rough sexual
encounter, but did not intentionally strangle her to death.  The prosecution countered that
story with testimony from its forensic pathologist, who insisted that the decedent died from
intentional strangulation, and that her death could not have been an accident.  In response,
defense counsel conducted a largely ineffectual cross examination of the prosecution’s expert,
but neither consulted with nor called an expert for the defense.  Following his conviction,
petitioner sought post-conviction relief on the ground that counsel should have consulted an
independent expert, and supported his claim with expert testimony indicating that the autopsy
findings were, in fact, “not inconsistent with” petitioner’s account, and that, contrary to the
claim of the prosecution’s expert, there was “‘no physical evidence that “intentional” pressure
was applied to the neck.’” 789 F.3d at 765.  For his part, trial counsel testified that he simply
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never considered consulting an independent expert.  The state post-conviction court denied
relief, finding that petitioner had shown neither deficient performance nor prejudice, and the
state appellate court upheld the denial of relief for lack of prejudice without addressing
counsel’s performance.  

On appeal from the denial of federal habeas relief, the Seventh Circuit began by
determining that § 2254(d) would not apply to the deficient performance component of the
Strickland analysis because the last reasoned state court had not decided that question, and
that the state court’s prejudice analysis involved an unreasonable application of Strickland v.
Washington.  On the latter point, the Seventh Circuit explained that the state court utilized
“the wrong standard of review” when it required petitioner to show that the expert testimony
trial counsel had failed to offer “‘would have led to a different result at trial.’” Id.  While the
state maintained that the appellate court “‘knew and applied the correct formulation of
Strickland prejudice,’” the Seventh Circuit found “no evidence in the decision” to support that
contention.  Id.; see also id. at 767-68 (“The state appellate court only used two sentences to
address the prejudice prong and did not actually analyze why there was no prejudice, instead
setting forth a matter-of-fact statement that there was no prejudice, all while applying the
incorrect standard.”).

Addressing the merits, the Seventh Circuit noted that the case “might come out a
different way” if § 2254(d) were applicable, but held that, on de novo review, petitioner was
entitled to relief.  789 F.3d at 768. With regard to deficient performance, the court quickly
established that counsel’s “failure to reach out to an expert was not a conscious decision – he
just did not think to do so.” Id.  The court then explained that petitioner’s intent, or lack
thereof, had been the key issue at trial, that trial counsel clearly understood as much, and that,
“[b]y not reaching out to an expert to review or challenge [the state’s expert’s] findings,
counsel acquiesced to the state’s strongest evidence of intent.” Id. at 769.  After further
explaining that counsel’s efforts to challenge the prosecution’s expert through cross
examination alone “fell flat,” the Seventh Circuit held that “counsel’s failure to even reach
out to an expert was deficient.” Id. at 771.  The court went on to find that petitioner had been
prejudiced, noting that “[t]he state’s case was not ironclad by any stretch of the imagination,”
id., and that the very points on which the prosecution’s case was weakest were plausibly
explained by the expert testimony presented in support of petitioner’s ineffective assistance
claim.  See id. at 772 (“[The defense expert’s] testimony reconciles Thomas’s statement and
the evidence, which leads to the logical conclusion that he did not commit the act
intentionally.”).  “Had the jury been presented with this testimony, instead of just an argument
unsupported by expert testimony as it was,” the court concluded, “it is substantially likely that
Thomas could have raised at least a reasonable doubt and had a different outcome at trial.”
Id.

300) Gabaree v. Steele, 792 F.3d 991 (8th Cir. 2015), cert. denied, 136 S.Ct. 1194 (2016).  A
majority of the Eighth Circuit panel affirmed the grant of relief from petitioner’s Missouri
convictions for statutory sodomy and child molestation (but affirmed the denial of relief from
other convictions for child abuse), finding that trial counsel was ineffective for failing to
object to inadmissible testimony from two expert witnesses for the prosecution.  The charges
arose out of uncorroborated (and later recanted) allegations by three young girls – petitioner’s
live-in girlfriend’s two daughters and a daughter born to petitioner and the girlfriend – who
claimed petitioner had engaged in a variety of inappropriate behaviors with them. There was
no physical or other evidence to support the sexual abuse claims, but the prosecution
benefitted from testimony – admitted without objection – from the two experts.  The first
expert, Dr. Kelly, told the jury that, although he had not interviewed them, he found two of
the girls’ accounts to be “very consistent” and “very credible,” 792 F.3d at 994; the second
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expert, Dr. Sisk, claimed that petitioner’s answers to a series of “psychological
questionnaires” “suggested that he was using his children ‘to meet his needs, to give him
comfort or love,’ and also possibly to meet his sexual needs,” and later speculated (on cross-
examination by defense counsel) that petitioner acted in accordance with this propensity, id.
At a hearing on petitioner’s request for state post-conviction relief, trial counsel denied any
specific recollection of her trial strategy, but speculated that she may have chosen not to
object to avoid highlighting the damaging testimony, that she may have intended to “argue”
some of the testimony “away,” and that she may have simply “missed” the need for
objections.  Id. at 995.  The state post-conviction court denied relief, and the state court of
appeals affirmed, finding that although “the questionable excerpts of both doctors’ testimony
were inadmissible,” “counsel’s stated possible reasons for not objecting ... were not
necessarily unreasonable.”  Id. 

On the state’s appeal of the grant of habeas relief, the Eighth Circuit majority
examined counsel’s performance by looking to “her proposed tactics and strategy, in
conjunction with the state court record, so [as to] best perceive ‘counsel’s perspective at the
time.’”  792 F.3d at 997.  Beginning with Dr. Kelly’s bolstering of the two girls’ allegations,
the majority held that the state court unreasonably applied Strickland v. Washington by
accepting counsel’s suggestion that she may have forgone an objection to avoid drawing
attention to the testimony.  “Given the weak nature of the case, and Dr. Kelly’s improper
opinion on the contested issue of the girls’ credibility,” the majority explained, “not objecting
to avoid highlighting this inadmissible testimony, if counsel heard the testimony at all, would
not be objectively reasonable trial strategy.” Id. at 998.  With regard to Dr. Sisk’s “improper
propensity evidence,” the Eighth Circuit majority found that the state court’s acceptance of
the possibilities that counsel either sought “not to highlight” the testimony or to “argu[e]” it
“away” had “no support in the record,” id., and was “unreasonable” within the meaning  of
§ 2254(d)(2).  The majority explained that neither suggested strategy was consistent with
counsel’s actual conduct at trial, where she “elicited additional statements from Dr. Sisk that
bolstered his testimony” rather than downplaying it, and failed to say anything to mitigate the
impact of the inadmissible testimony during her closing argument.  Id. at 999.  After observing
that it could not “impute to counsel a trial strategy that the record reveals she did not follow,”
the majority concluded that “there was no reasonable strategic reason for counsel not to object
....” Id. 

Finally, after determining that § 2254(d) was inapplicable to the prejudice inquiry
because the state courts had not reached or resolved it, the Eighth Circuit majority
summarized its determination that petitioner had made the requisite showing:

The doctors’ inadmissible testimony strengthened an otherwise very weak
case. Dr. Kelly told the jury that he believed the girls were credible despite
never having discussed with them their allegations of sexual abuse. That
statement improperly bolstered the credibility of the girls, which was a
central issue in the trial. Dr. Sisk testified that, because Gabaree had
answered questionnaires in a certain way, he likely acted in accordance with
those answers and sexually abused his children, a conclusion that counsel
helped bolster with her cross-examination. This testimony improperly drew
a conclusion about Gabaree's actions that was the jury's to make. Because
counsel did not object to these inadmissible statements, the jury entered
deliberations with the impression that the doctors' testimony was credible,
correct, and incontestable.  ¶  Absent the doctors’ testimony, there was little
evidence against Gabaree with respect to the sex-abuse charges. The State
presented no medical evidence and no independent eyewitness accounts of
sexual abuse. The testimony of the young girls was conflicting and
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inconsistent. ... By not challenging th[e] [inadmissible] testimony, counsel
failed “to make the adversarial testing process work.”  Had counsel
performed effectively, we believe, there is a reasonable chance that the
outcome of the trial would have been different.

792 F.3d at 999-1000.

301) Crace v. Herzog, 798 F.3d 840 (9th Cir. 2015).  A majority of the Ninth Circuit panel
affirmed the grant of relief in this Washington case, finding that trial counsel was ineffective
for failing to request a lesser included offense instruction where doing so could have resulted
in a misdemeanor conviction rather than the felony conviction and three-strikes life without
parole sentence actually imposed by the trial court.  Petitioner was tried for second degree
assault (a felony) and two misdemeanors after allegedly brandishing a sword at a police
officer during a drug and alcohol induced paranoid episode.  In addition to the charged
offenses, the trial court also instructed the jury on the lesser included felony of attempted
second degree assault, but not on the additional lesser included misdemeanor of unlawful
display of a weapon.  The jury found petitioner guilty on the misdemeanors and attempted
assault – which served as a third felony strike – and the trial court sentenced him to life
without parole pursuant to state law.  Petitioner later sought state post-conviction relief
claiming that trial counsel was ineffective for failing to request an unlawful display of a
weapon charge as a means of providing the jury with a misdemeanor alternative to the felony
count.  The Washington Court of Appeals agreed and granted relief, but the Washington
Supreme Court reversed on the ground that the jury’s finding of guilt on attempted second
degree assault prevented petitioner from proving prejudice under Strickland.  The federal
district court subsequently granted habeas relief.

On appeal by the state, the Ninth Circuit majority began with an examination of the
Washington Supreme Court’s prejudice analysis, which had been driven by a pair of
presumptions previously derived from Strickland v. Washington’s admonition that reviewing
courts should presume juries act “according to law,” and adopted by the state court in State
v. Grier, 246 P.3d 1260 (2011).  The majority explained:

[The Washington Supreme Court] first presumed that Crace’s jury must have
found that each of the elements of attempted second-degree assault had been
proved beyond a reasonable doubt when it convicted him. It then determined
that the evidence was sufficient to support such a verdict and presumed, on
that basis, that an instruction on the lesser included offense of unlawful
display of a weapon would have made no difference to the outcome of the
trial; the jury would still have convicted Crace of attempted second degree
assault even if it had been instructed on another lesser included offense.

798 F.3d at 847.  The Ninth Circuit majority then determined that the state court’s
“methodology is a patently unreasonable application of Strickland,” and that the state court
had “read far more into [Strickland’s] instruction than it fairly supports and, as a result, has
sanctioned an approach to Strickland that sidesteps the reasonable-probability analysis that
Strickland’s prejudice prong explicitly requires.” Id.; see also id. (“[Strickland] does not
require a court to presume—as the Washington Supreme Court did—that, because a jury
convicted the defendant of a particular offense at trial, the jury could not have convicted the
defendant on a lesser included offense based upon evidence that was consistent with the
elements of both.”); id. at 849 (“The Washington Supreme Court in essence converted
Strickland’s prejudice inquiry into a sufficiency-of-the evidence question—an entirely
different inquiry separately prescribed by Jackson v. Virginia, 443 U.S. 307 (1979).”). 

Having found that petitioner had satisfied § 2254(d)(1) for the only element
adjudicated by the state court, the Ninth Circuit majority turned to a de novo review of his

Successful Cases - IAC  1614 -- CTA



ineffective assistance claim and quickly concluded that it had merit.  Beginning with
prejudice, the majority explained that the trial evidence supported an inference that petitioner
had simply become intensely paranoid after ingesting a variety of drugs and alcohol, and had
no actual intent to harm the officer who responded to the scene. See 798 F.3d at 850. Given
the plausibility of that inference, the majority continued, “the trial court would have been
obligated to instruct the jury on the lesser included offense of unlawful display of a weapon
if Crace’s counsel had requested such an instruction. And had that instruction been given,
there is a reasonable probability that the jury would have convicted Crace only of that
offense.” Id. at 851.  Finally, accepting trial counsel’s declaration testimony – which the state
had “made no attempt to dispute” – that he simply “did not consider” requesting the lesser
charge, the majority found that counsel “made no strategic decision to forgo a lesser included
offense instruction that commands our deference,” and that counsel’s “his outright failure
even to consider the possibility of requesting a lesser included offense constituted deficient
performance.” Id. at 852; see also id. (“Indeed, we would find that Crace’s attorney’s actions
were manifestly unreasonable even if we thought that he had consciously chosen not to
request the instruction.”).

302) Hardwick v. Secretary, Florida Dept. of Corrs., 803 F3.d 541 (11th Cir. 2015), cert. denied,
137 S.Ct. 61 (2016).  The Eleventh Circuit affirmed the grant of penalty phase relief in this
pre-AEDPA Florida capital case, finding that trial counsel was ineffective for failing to
investigate or present available and substantial mitigating evidence.  At the penalty phase of
petitioner’s 1986 trial for murdering a 17 year old over a drug-related dispute, the prosecution
presented evidence to support five statutory aggravating factors; defense counsel called no
witnesses, electing instead to rely upon his closing argument, in which he maintained – in
contravention of the evidence – that his client was innocent.  The jury recommended a death
sentence by a vote of 7-5, and the trial judge later found all five aggravating circumstances
(two were later struck by the Florida Supreme Court) and sentenced petitioner to death.  After
an unsuccessful request for state post-conviction relief, petitioner sought federal habeas relief
in 1995.  The district court’s initial order denying the petition was reversed by the Eleventh
Circuit and remanded for an evidentiary hearing. See Hardwick v. Crosby (Hardwick III), 320
F.3d 1127 (11th Cir. 2003).  The district court then held the hearing and granted relief, and
the state appealed. 

After noting that AEDPA was inapplicable in this case, and that Hardwick III had
already determined that the state court’s findings were not entitled to the statutory
presumption of correctness under the former version of § 2254(d), the Eleventh Circuit
prefaced its discussion of the merits by observing that the district court “was effectively
writing on a blank slate in adjudicating Hardwick’s claim.”  803 F.3d at 551.  Addressing the
merits, the Eleventh Circuit began by noting that trial counsel “was aware of a number of red
flags” and “potential sources of mitigating evidence,” and had the benefit of a court-appointed
expert’s report suggesting the need for further mental health investigation, 803 F.3d at 553-54,
yet made no effort to develop any of those leads.  The court then reviewed the evidence and
agreed with the district court that counsel’s performance was deficient:

Hardwick’s attorney had ample information signaling the existence of
potential significant mitigation evidence. He knew that Hardwick had been
raised in an abusive environment and has been in and out of foster and boys’
homes; knew that Hardwick had been abusing drugs and alcohol for over a
decade; and knew of Hardwick’s particularly heavy usage of quaaludes,
marijuana, and alcohol immediately prior to the murder. Counsel was also
aware of witnesses who would have provided documentary and testimonial
support for these facts. As the District Court found, reasonable capital
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defense attorneys [in 1986] would have pursued these avenues of mitigation
by seeking Hardwick’s life-history records and interviewing his family
members, and then by providing this information to ... [a] mental health
expert pursuant to a mental health mitigation evaluation.  This information
should have highlighted for counsel the need for at least some mitigation
investigation and a mitigation focused evaluation .... Unfortunately, it did
not. The record fully supports the District Court’s findings that counsel did
not obtain any of Hardwick’s life-history records or conduct a life-history
investigation, much less even a rudimentary mitigation investigation. The
District Court properly concluded that counsel’s performance fell below the
objective standard of reasonableness required by the Sixth Amendment.

803 F.3d at 554; see also id. at 555 (emphasizing that the key deficiency in counsel’s
performance was the failure to investigate and observing that “the fatal flaw in all of the
State’s arguments is that the reasonableness of counsel’s decision whether to present
mitigation evidence is not the relevant issue at this point”); id. at 555-56 (“Even were we to
credit all of the State’s arguments, this would not somehow transform counsel’s unreasonable
investigation into a reasonable one.”). 

With regard to prejudice, the Eleventh Circuit determined that the available
information would have altered the sentencing calculus.  First, the court found that the
evidence of petitioner’s acute intoxication at the time of the offense, which was in turn
symptomatic of long-term and severe substance abuse dating to childhood, would have
supported the statutory mitigating circumstance of substantial impairment of the ability to
conform one’s conduct to the requirements of the law.  803 F.3d at 557-58.  Next, the court
explained that additional, non-statutory mitigation would have made a “compelling” case for
life:

Lay witness accounts, evaluations by mental health experts, and Hardwick’s
life history records all tell a clear, consistent tale of abuse, neglect, and
dysfunction. Hardwick’s father was an alcoholic and physically abusive of
both Hardwick’s mother and Hardwick himself—to the point of wrenching
Hardwick’s shoulder out of its socket on one occasion. Another time
Hardwick’s father beat his son “with a belt so badly that the blood came up
to the skin.” Hardwick’s father also would “take his shoe and kick
[Hardwick] with it.” Hardwick’s family lived in poverty because his father,
a severe alcoholic, spent much of his money on alcohol and could not
maintain a job. Hardwick’s family lived in substandard housing, moved
frequently, and did not have adequate food and clothing. His father beat his
mother, leaving cuts, bruises, and black eyes. His mother was emotionally
detached and unable to provide the attention, discipline, and care Hardwick
needed. After his parents divorced when he was four, Hardwick was
frequently left to fend for himself during his pre-teen years, sometimes
hitchhiking alone between his father's house in South Carolina and his
mother and step-father’s residence in Florida. Neither location was safe: his
mother neglected him to avoid triggering her new husband’s jealous rage,
and his father would beat him. At age seven, Hardwick was placed in a boys’
home because his mother was pregnant again and could not take care of him.
Hardwick repeatedly ran away from the institution to return to his abusive
father in South Carolina. Eventually, social services found the father's home
unfit and placed Hardwick in a foster home. Hardwick’s mother had a total
of eleven children with three different husbands and never took care of
Hardwick either. By the age of eleven, Hardwick had begun drinking alcohol,
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sniffing glue, and smoking marijuana. Over the course of his teenage years,
Hardwick was in and out of juvenile institutions for a variety of theft and
drug-related offenses. His institutional records include reports of depression,
mood swings, and multiple suicide attempts. At one point, Hardwick was
diagnosed with schizophrenia and the records show his medications included
Thorazine, Sinequan, and Elavil.

803 F.3d at 558-59.  After adding that “[t]he jury and the trial judge ... heard none of it,” and
that trial counsel’s deficiencies had “enabled the prosecutor to emphasize repeatedly in
closing arguments that there were no mitigating circumstances,” the Eleventh Circuit held
that, “had the jury been presented with this copious and powerful mitigating evidence ... there
is at least a reasonable probability that Hardwick would not have received a death sentence.”
Id. at 559. 

Finally, in the course of rejecting the state’s contentions that petitioner had not been
prejudiced, the Eleventh Circuit made several additional observations.  First, with regard to
impact on weighing process, the court remarked that “the evidence counsel failed to
investigate and introduce would have had the dual effect of substantially strengthening the
mitigation case and appreciably weakening the aggravation case.” 803 F.3d at 561.  Second,
the court emphasized the power in the story of “how Hardwick ended up where he did”:  “All
[the jury and judge] had was a brief snapshot of the instant Hardwick’s life hit rock bottom;
absent was the decades-long slide of childhood neglect, abandonment, abuse, instability,
mental and emotional problems, intoxication, and addiction that led up to that moment.” Id.
at 562-63.  And last, the court declined the state’s invitation to attribute counsel’s omissions
to petitioner’s resistance and deny relief pursuant to Schriro v. Landrigan, 550 U.S. 465
(2007), explaining that, “had counsel ‘investigated the many red flags’ in Hardwick’s case,
presented this potentially mitigating evidence to Hardwick, and explained that this evidence
could be used to make a compelling case for life, Hardwick ‘would have permitted [counsel]
to introduce some mitigation evidence.’” 803 F.3d at 563.

303) Hawes v. Perry, 633 Fed.Appx. 720 (11th Cir. 2015) (unpublished).  The Eleventh Circuit
granted relief from petitioner’s Georgia convictions for enticing a child for indecent purposes
and contributing to the delinquency of a minor, finding that appellate counsel was ineffective
for failing to raise a “claim of ineffective assistance of trial counsel for not properly
authenticating” an email written and sent to petitioner by the alleged victim, fourteen year old
“K.P.”  The convictions arose out of an encounter that K.P. claimed took place between
herself and petitioner.  He denied the encounter occurred, and trial counsel sought to support
that denial by introducing the email, in which K.P. appeared to confirm petitioner’s account. 
K.P. admitted writing the email during testimony outside the presence of the jury, but later
denied having done so during her testimony in front of the jury.  Based on that denial, the trial
court sustained a prosecution objection to further questioning of K.P. about the email “on
authentication grounds,” and trial counsel did not respond with available measures to establish
the necessary foundation.  633 Fed.Appx. at 723.  Instead, the only other evidence concerning
the content of the email was offered through petitioner’s own testimony, which included a
summary of what K.P. had written, but did not mention the crucial statements indicating the
encounter underlying the charges had never happened.  When petitioner later challenged
appellate counsel’s omission of an ineffective assistance of trial counsel claim from his direct
appeal, the state habeas court found that appellate counsel’s performance had been deficient,
but denied relief on the ground that “the jury had already seen sufficient evidence that [K.P.]
had lied on many occasions, and therefore the evidence was cumulative.” Id. at 724.

Reviewing the denial of federal habeas relief, the Eleventh Circuit quickly established
that, “[n]obody disputes that appellate counsel was deficient.” 633 Fed.Appx. at 725.  The
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court then held that the state habeas court unreasonably applied Strickland v. Washington
when it determined that the excluded email would have been cumulative to other evidence
generally impeaching K.P.  The court explained:

This email was the only evidence that K.P. had lied at trial about the key
events giving rise to Hawes’s conviction. This email was different in kind
from all the other evidence of K.P.’s untruthfulness because it demonstrated
that she lied to the jury. All of the other evidence of her dishonesty showed
only that she had lied to Hawes and other men. ... This being the case, and if
appellate counsel had raised the claim that trial counsel was ineffective for
not laying a foundation for this critical evidence, there is a reasonable
probability that Hawes’s convictions would have been vacated. Thus, the
state habeas court’s conclusion that there was no reasonable probability of
a different outcome on appeal had appellate counsel raised these issues was
an unreasonable application of Strickland.

633 Fed.Appx. at 726. 

304) McShane v. Cate, 636 Fed.Appx. 410 (2016) (unpublished).  The Ninth Circuit granted
relief in this California second degree murder case, finding that trial counsel was ineffective
for failing to develop and present available evidence of petitioner’s mental illness to reduce
his level of culpability from murder to manslaughter.  Because there was no dispute over the
deficiency of counsel’s performance, the Ninth Circuit’s brief opinion focused on the question
of prejudice.  The court first determined that although petitioner had presented substantial and
“highly probative” documentary evidence of his mental health history and counsel’s
inadequate investigation, “[t]he state court ignored it all, dismissing the attached evidence en
masse as ‘hearsay’ and insufficiently authenticated ....” 636 Fed.Appx. at 412.  Calling these
“determinations” “not pertinent to the issues raised,” the Ninth Circuit held that the state
court’s decisions was based on an unreasonable determination of the facts, and involved an
unreasonable application of Strickland v. Washington.  See id. (“The attached evidence, which
had numerous indicia of authenticity and reliability, was probative .... The state court’s total
rejection of all the evidence ‘fatally undermine[d]’ its assessment of McShane’s ineffective
assistance claim, rendering its decision unreasonable under § 2254(d)(2).”); id. (“Another way
to view the trial court’s error is as an unreasonable application of Strickland. The trial court
did not appreciate the investigative aspect of adequate representation, as to which the
pertinent question is whether the available information would have led to further inquiry by
a reasonably competent attorney.”). 

Moving to the merits of the prejudice inquiry, the Ninth Circuit observed that trial
counsel “provided no evidence ... of McShane’s history of mental illness,” then explained the
impact of this omission:

In the absence of any objective, expert evidence or other information about
McShane’s mental health history, it was extremely unlikely that any jury
would have found McShane guilty of manslaughter rather than murder.
Without the context of McShane’s history of delusions, his statement that he
“forgot that the gun was dangerous” was sure to strike the jury as highly
implausible, if not ludicrous. With that context, however, it is at least
“reasonably likely the result would have been different.” 

636 Fed.Appx. at 413 (quoting Harrington v. Richter, 562 U.S. 86, 111 (2011)).

305) Overstreet v. Warden, 811 F.3d 1283 (11th Cir. 2016).  The Eleventh Circuit granted relief
from petitioner’s four Georgia kidnapping convictions (but not his thirty-plus armed robbery
and other counts arising out of the same transactions), finding that appellate counsel was
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ineffective for failing to challenge the sufficiency of the evidence to support them in light
Garza v. State, 670 S.E.2d 73 (Ga. 2008), which changed the “asportation element of
kidnapping” after his trial but before his direct appeal. The court summarized the impact of
Garza and counsel’s failure to assert it on appeal as follows:

Overstreet’s appellate counsel’s failure to make a Garza argument can be
explained in one of two ways: he either failed to recognize or elected not to
raise this strong basis for reversal of four criminal convictions.  Either way,
counsel’s performance is patently deficient. ... Although Overstreet’s
appellate counsel made arguments in support of more comprehensive relief
than reversal of just four out of 35 counts, no argument was particularly
likely to succeed. Even if meritorious, none of appellate counsel’s arguments
was as compelling as Garza, which almost certainly would have resulted in
reversal of the kidnapping counts. Appellate counsel’s deficient performance
also prejudiced Overstreet. ...  But for appellate counsel’s failure to raise
Garza, the Georgia Court of Appeals would almost certainly have reversed
Overstreet’s kidnapping convictions.

811 F.3d at 1287 (footnote omitted).  The court went on to conclude that “Overstreet’s
appellate representation was undeniably ineffective,” and that, “[t]he state court’s
determination to the contrary was an unreasonable application of Strickland.” Id. at1288.

306) Grueninger v. Director, Virginia Dept. of Corrections, 813 F.3d 517 (4th Cir. 2016).  The
Fourth Circuit granted relief from petitioner’s Virginia child sexual abuse convictions after
finding trial counsel ineffective for failing to seek suppression of his confession under
Edwards v. Arizona, 451 U.S. 477 (1981).  Following his arrest in connection with allegations
that he had sexually abused his fourteen year old daughter, a detective began an interview
with petitioner by administering Miranda warnings.  Petitioner responded to the warnings by
saying, “These are felonies, I need an attorney,” and the detective immediately stopped the
interview.  Three days later, however, the detective returned to serve a new warrant (bearing
child pornography charges) on petitioner, administered Miranda warnings again, and
questioned petitioner.  This time, petitioner answered the questions and gave a detailed and
highly inculpatory confession to the sexual abuse charges. Although trial counsel had access
to a recording of the two interviews, he did not follow the local rule requiring the filing of a
written suppression motion prior to trial; instead, he “belatedly took issue with the
admissibility of the confession” on the first day of trial.  813 F.3d at 521.  The trial court
overruled that objection but invited counsel to renew it when the confession “came up” at
trial, which counsel did not do.  When petitioner later challenged counsel’s omissions in a
state habeas petition, the state court denied relief on the ground that the confession had been
“spontaneous or ‘voluntary’ rather than the product of ‘interrogation,’” and that,
consequently, counsel’s failure to seek suppression had been neither deficient nor prejudicial. 
Id. at 522-23.

On appeal from the denial of federal habeas relief, the Fourth Circuit held that the
state habeas court’s decision involved an unreasonable application of Edwards and its
progeny.  Whereas the state court had characterized petitioner’s confession as spontaneous
and voluntary, the Fourth Circuit observed that there was “no question (and indeed, the
Commonwealth does not dispute) that [the detective] questioned Grueninger about the charges
against him,” and that “it is equally plain (and again, the Commonwealth concedes) that the
asking of questions about the substance of a case constitutes ‘interrogation.’” 813 F.3d at 527. 
After noting that “the Commonwealth does not defend” the state court’s voluntariness theory,
the Fourth Circuit found that theory unreasonable under § 2254(d)(1), and added in a footnote
that, “to the extent the [state court] ruling rests on a factual finding that [the detective] did not
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question Grueninger,” that determination would also be unreasonable under § 2254(d)(2) in
light of the detective’s own trial testimony. Id. at 528.  

Having disposed of the state court’s basis for denying relief, the Fourth Circuit moved
on to “two alternative grounds” asserted by the state, observing that, “[b]ecause the state court
did not reach these questions, we consider them de novo.”  Id. (citing Brumfield, 135 S.Ct. at
2282).  The state’s first suggestion was that trial counsel had actually “made a deliberate
tactical decision to forego a suppression motion under Edwards, predicated on his judgment
that such a motion would be ‘baseless’ because Grueninger did not [adequately invoke his
right to counsel].” 813 F.3d at 529.  The Fourth Circuit disagreed, explaining that the record
of counsel’s conduct suggested he acted out of ignorance rather than strategy:

[O]n this record, it is hard to discern any tactics at all. [Counsel] did not, in
fact, forgo an Edwards objection; he raised the Edwards issue on the first day
of trial. The only thing forgone was the opportunity to make his Edwards
argument in a timely manner and in writing, as required by local rules—or,
once that opportunity was lost, to accept the invitation of the trial judge to
object at trial when the confession was introduced. A strategic judgment that
“baseless motions” should be avoided ... may be well-founded, but it cannot
explain a decision to raise a “baseless” claim only in an improper manner
that ensures its denial. ... Regardless, any determination by [counsel] that he
could not defend a suppression motion because he and the prosecutor “agreed
that [Grueninger] did not evoke [sic] his Miranda rights,” ...  appears to rest
less on informed legal judgment than on a legal misapprehension—which of
course will not excuse deficient performance .... Grueninger’s statement—“I
need an attorney”—contains none of the hedges or equivocations that might
make it unclear to a reasonable officer whether he was requesting counsel.

813 F.3d at 529 (citations omitted).  
The Fourth Circuit went on to find that, as to his child sexual abuse convictions,

petitioner had been prejudiced by counsel’s deficient performance despite the existence of
other evidence supported those judgments: 

We do not mean to suggest that the Commonwealth’s independent evidence
was insubstantial, or that it could not have supported a guilty verdict in the
absence of Grueninger’s confession. But that is not the standard we are to
apply. Instead, the question is whether there is a “reasonable probability” of
a different outcome at trial had Grueninger’s confession been excluded.
Given the centrality of the confession to this case, we cannot be confident
that there is no “reasonable probability” that Grueninger’s confession
affected the outcome of his trial on the sexual abuse charges. 

813 F.3d at 532 (citing Strickland). 

307) Liao v. Junious, 817 F.3d 678 (9th Cir. 2016).  The Ninth Circuit granted relief in this
California attempted murder case after finding that trial counsel was ineffective for
mishandling an effort to obtain expert testing and the state habeas court’s denial of relief was
unreasonable under both § 2254(d)(1) and (d)(2).  Petitioner was charged after an early
morning episode in which he struck the sleeping teenage son of his live-in girlfriend three
times in the head with a hammer, failed to respond when asked what he was doing, and later
explained that he had been dreaming he was under attack and had fought back.  Trial counsel
elected to pursue a sleepwalking defense which, if successful, would have negated the intent
element necessary to establish the charged offense.  To that end, counsel consulted with a
renowned expert in the field, who recommended a “sleep study” as a necessary step to
rendering a reliable diagnosis.  Counsel then sought court funding for the study, and renewed
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that request after the first attempt was unsuccessful.  When counsel’s associate contacted the
court to check the status of the renewed request, however, a clerk erroneously replied that it
had been denied when it had actually been approved.  Upon receiving the inaccurate news
from the associate, counsel took no further action in pursuit of the recommended testing, and
instead proceeded to trial without it.  Although he managed to elicit defense expert testimony
that petitioner was a sleepwalker, the expert was “clobbered” and “destroyed” by the
prosecutor, who exploited the inconsistency between the expert’s pretrial recommendation
of the sleep study as essential to an accurate diagnosis and his in-court claim that the study
was not needed to support an “opinion” (as distinguished from a “diagnosis”) of sleepwalking.
Later, in state habeas proceedings, petitioner presented the results of a post-trial sleep study
which confirmed that he was a sleepwalker.  While the state conceded that trial counsel
performed deficiently by failing to follow up on access to a sleep study prior to trial, however,
it maintained – and the state court agreed – that petitioner had not been prejudiced. 

On appeal from the denial of federal habeas relief, the Ninth Circuit began by noting
the state’s ongoing concession of deficient performance, and its concession at oral argument
that the lack of a sleep study had been devastating to the defense case at trial.  The court then
considered and flatly rejected the state’s new contention that the results of that study would
actually have “discredited” the trial expert’s opinion, such that counsel’s failure to secure
those results for trial was not prejudicial.  See 817 F.3d at 691 (“This counterintuitive
argument, which is based on an outlandish portrayal of [the post-conviction expert’s]
testimony, was not articulated in the State’s responsive brief. It appears to have been
manufactured for oral argument.”); id. (“The State’s new argument is not only unconvincing,
but it is patently irreconcilable with and contradicted by the record.”); id. at 692 (“We hesitate
to be blunt, but AEDPA’s standard of review demands more than polite disagreement. So be
it. The State’s claim that the prosecutor could have called [the post-conviction expert] as a
witness to destroy [the trial expert] is fatuous.”).  From there, the Ninth Circuit analyzed the
state habeas court’s “fact-driven finding that Liao suffered no prejudice” and found
“additional consequential errors which highlight the unreasonableness of its decision,” id. at
692, including: a failure to “recognize [the] full force and importance” of the post-conviction
expert’s testimony while focusing instead on “bits and pieces” which were taken “out of
context,” id.; insistence that lay testimony presented at trial adequately compensated for the
absence of effective expert testimony, see id. (“Equating lay testimony on a medical subject
with the testimony of two qualified doctors makes no sense, none.”); “inexplicably
minimiz[ing] the devastating effect of the absence of a sleep study [at trial],” id.;
“discredit[ing] the [post-conviction] sleep study because it did not produce an episode of
actual sleepwalking on Liao’s part,” which amounted to an “imporper[] substitut[ion]” of the
state court’s “flawed understanding of the expected results of a sleep study for those of
qualified doctors,” id. at 692-93; and cherry-picking the evidence to artificially inflate the
strength of the prosecution’s case as compared to that of the defense, see id. at 693.  Having
cataloged these defects in the state court’s factual determinations, the Ninth Circuit added the
following:

We are acutely aware that the [state court] need not have referred to or
addressed in its statement of decision all the facts weighing on this issue. But
in this case, the facts omitted from the court’s discussion are so glaring and
essential to a proper weighing and evaluation of the evidence that when
exposed and viewed in context, they render objectively unreasonable the
court’s conclusion that because the prosecution had a strong case, Liao did
not suffer any prejudice. ... We regret the use of such harsh language, but as
the State repeatedly demands, we must adhere to the Supreme Court’s
articulation of our strict standard of review.
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817 F.3d at 693-94; see also id. at 694 (“What is more, the [state court’s] application of
Strickland to the facts of this case also was unreasonable as that term has been construed in
this context by the United States Supreme Court.”); id. at 695 (“[T]he presumption of
correctness afforded to the state court’s decision has been shattered by clear and convincing
evidence.”). The court concluded by observing that petitioner had “spent years in prison
without having had a fair trial,” “[h]is conviction represents an extreme malfunction of
justice,” and the “error was anything and everything but harmless.”  Id. at 695.

308) Loher v. Thomas, 825 F.3d 1103 (9th Cir. 2016).  After reversing the grant of relief on
petitioner’s Brooks v. Tennessee, 406 U.S. 605 (1972), claim in this Hawaii attempted sexual
assault case, a majority of the Ninth Circuit panel upheld grants of relief on a related
ineffective assistance of appellate counsel claim and a separate Apprendi v. New Jersey
challenge to petitioner’s sentence in light of the state’s waiver of opposition to both.  With
regard to the appellate ineffectiveness claim, the majority explained that although it had
already held that the Brooks claim could not succeed on the merits under § 2254(d), that
conclusion did not foreclose relief under an “independent” Strickland v. Washington analysis.
And “[b]ecause Hawaii has failed to argue this independent IAAC issue specifically and
distinctly, it ... waived its challenge to the district court’s grant of relief.” 825 F.3d at 1121. 
The majority reached a similar conclusion in connection with the Apprendi claim, noting that
the state had “affirmatively requested” that the district court adopt a magistrate’s report and
recommendation that relief be granted on that issue, and that this “constitute[d] waiver of its
challenge to Loher’s Apprendi claim.”  Id. The majority concluded by remanding the case for
modification of the form of relief.  See id. at 1122-23.

309) Hardy v. Chappell, 849 F.3d 803 (9th Cir. 2016) (amended op.).  A majority of the Ninth
Circuit panel granted guilt-or-innocence phase relief in this formerly capital (penalty relief
granted in state court) California case, finding that trial counsel was ineffective for failing to
investigate and present proof that the prosecution’s star witness was the real killer, and that
the California Supreme Court’s denial of relief on that issue was contrary to and involved an
unreasonable application of clearly established federal law.  The charges against petitioner
arose out of his alleged involvement as the killer in a murder-for-hire plot that resulted in the
stabbing deaths of a mother and her child.  At trial the prosecution maintained that petitioner
killed the victims himself, and supported that theory with testimony from one Calvin Boyd,
who was acquainted with the others involved in the plot and claimed to have turned down a
request to carry it out, and from Colette Mitchell, petitioner’s former girlfriend.  Petitioner’s
defense counsel made no opening statement and presented no evidence, and the jury found
him guilty and sentenced him to death.  Later, evidence presented in a state habeas proceeding
told “a very different story than the one presented at trial,” and resulted in factual findings that
trial counsel had been deficient in failing to present proof that Boyd was the real killer, and
that petitioner could not have been present at the time to the killings took place. 849 F.3d at
816.  On review, the California Supreme Court accepted many of the lower court’s factual
determinations and agreed counsel’s performance had been deficient, but denied guilt-or-
innocence phase relief on the ground that “there was ‘substantial evidence’ to convict
[petitioner] under an aid-and-abet or conspiracy theory.” Id. at 817.  A federal district court
later denied petitioner’s pro se habeas petition. 

On appeal, the Ninth Circuit majority noted that “the first prong of Strickland is not
contested here,” and focused its analysis on the question of prejudice.  849 F.3d at 818. 
Likening the California Supreme Court’s approach in this case to the “contrary to” example
contained in Williams v. Taylor, 529 U.S. 362 (2000), the Ninth Circuit majority found that
the “substantial evidence” threshold used by the state court “was not the correct standard, and
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consequently, the relevant question regarding prejudice at the guilt phase was never properly
addressed.”  Id. at 818-19.  After observing that “[s]ubstantial evidence is ‘such relevant
evidence as a reasonable mind might accept as adequate to support a conclusion,’” and that
use of that standard “created a much higher bar for Hardy than the law required,” the majority
held that, “[t]o the extent that the California Supreme Court found the Strickland prejudice
prong was not met because substantial evidence remained to convict Hardy under a different
theory, it applied a standard contrary to clearly established federal law.” Id. at 819 (quoting
Richardson v. Perales, 402 U.S. 389, 401 (1971)).  “Because the state court used the wrong
standard,” the majority added, “we need not defer to that decision.”  Id. at 820. 

Reviewing the prejudice question “de novo,” the Ninth Circuit majority found that
petitioner “was clearly prejudiced in the guilt phase by [trial counsel’s] performance.” 849
F.3d at 820.  The majority first rejected the California Supreme Court’s alternative aider and
abettor / conspiracy theory, explaining that, in light of the prosecution’s positions at trial, “no
reasonable reading of the record” could support a finding that the jury convicted petitioner
as an aider or abettor, id. at 821; that “although Hardy was found guilty by the jury of
conspiracy to commit murder for insurance proceeds, his conviction rested on being the actual
killer,” id.; and that, “even if the aid-or-abet and conspiracy theories of guilt could supplant
what the jury found at trial—that Hardy was the actual killer—it is reasonably likely the jury
would have had a reasonable doubt under those theories based on the evidence that should
have been presented at trial,” id. at 822.  After further explaining that Mitchell’s testimony
was suspect from the start and would have been further undermined by the evidence indicating
that Boyd was the real killer, the majority summed up its prejudice analysis as follows:

This is not a case where counsel’s deficient performance had no bearing on
the outcome due to otherwise strong or overwhelming evidence of guilt. ...
Instead, the verdict was only weakly supported by the evidence. No witness
except Boyd placed Hardy at the scene of the crime, no witness reported
seeing Hardy leaving the apartment complex the night of the crime, and no
blood, fingerprint, footprint, hair, or other forensic evidence linked Hardy to
the crime. No murder weapon was found and no evidence was presented that
linked Hardy to any knife similar to the one used by the killers. Indeed, no
physical evidence whatsoever linked Hardy to the crime. Hardy was
convicted of being the actual killer primarily on the strength of Boyd’s now
discredited testimony. It cannot be reasonably argued that strong or
overwhelming evidence of guilt under any theory exists without Boyd’s
testimony. Thus, there is a substantial likelihood that the jury would not have
convicted Hardy had [counsel] performed effectively.

849 F.3d at 824. 
Finally, the Ninth Circuit majority added that even “[a]ssuming ... the California

Supreme Court did correctly conceptualize and apply the Strickland prejudice standard but
simply camouflaged that  understanding with a different—and incorrect—phrasing of the
legal standard, we still conclude that its application was unreasonable.” 849 F.3d at 824.  In
the ensuing discussion, the majority observed that, “[b]ecause only the prejudice prong is at
issue here, double deference does not apply,” id. at 825; see also id. at 825 n. 10 (“Because
the prejudice prong of Strickland presents only a more specific legal rule, a case considering
only that prong is not subject to double deference ....”); and that, “[b]ecause Richter cited
Williams approvingly, and because no Supreme Court decision has overruled Williams, it is
clear that the ‘fairminded jurist’ language in Richter is just an alternative way to describe the
objective unreasonableness standard elucidated in Williams and not a new subjective
standard,” id. at 825-26.  Examining the state court’s decision in light of those principles and
the record evidence, the majority quickly determined that, “[t]o the extent the California
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Supreme Court concluded there was not a substantial likelihood of a different result, it did not
simply arrive at an incorrect conclusion about prejudice but it applied the Strickland prejudice
prong in an objectively unreasonable manner.” Id. at 826. 

310) Sullivan v. Secretary, Florida Dept. of Corrections, 837 F.3d 1195 (11th Cir. 2016). After
upholding the district court’s determination that inadequate assistance of post-conviction
counsel constituted “cause” to overcome procedural default, the Eleventh Circuit affirmed the
grant of relief on the uncontested merits of petitioner’s claim that trial counsel was ineffective
for advising him to reject a generous plea offer in favor of going to trial with a defense which
– unbeknownst to trial counsel – had been legislatively abolished. 

The charges against petitioner arose out of his involvement in a high speed police
chase while under the influence of (and in possession of) cocaine.  Although he faced a thirty
year sentence if convicted, the prosecution offered twelve years in exchange for a guilty plea. 
Trial counsel advised petitioner to reject the offer on the belief that he would likely be
acquitted under a defense of voluntary intoxication, and petitioner followed that advice.  Near
the end of trial, however, petitioner and his counsel learned for the first time that voluntary
intoxication had been legislatively eliminated as an available defense five years earlier.  As
a result, petitioner was left with no viable defense, found guilty, and sentenced to thirty years. 
At an evidentiary hearing on the resulting ineffectiveness claim (which had been rejected as
untimely by the state courts), trial counsel testified that he had been ignorant of Florida’s
abolition of voluntary intoxication as a defense, that petitioner (whom he had represented
before) always followed his advice, and that, had he been properly informed on the law, he
would have advised petitioner to accept the plea offer.  The trial prosecutor also testified,
confirming that a plea offer had been made. The federal magistrate credited the testimony of
trial counsel and petitioner, and recommended that relief be granted, and the district court
adopted the recommendation and granted the writ.  On appeal, the Eleventh Circuit noted that
the only matter challenged by the state was the district court’s determination that petitioner
had shown “cause” to overcome default, resolved that issue against the state, and affirmed the
grant of relief. 

311) Reddy v. Kelly, 657 Fed.Appx. 531 (6th Cir. 2016) (unpublished).  After a unanimous
determination that the Ohio state courts had not adjudicated the merits of petitioner’s
ineffective assistance of trial counsel claim, a majority of the Sixth Circuit panel granted relief
on the ground that counsel was ineffective for failing to present expert evidence of petitioner’s
PTSD to support a finding of manslaughter rather than murder.  Petitioner was convicted of
killing his mother, with whom he lived as a young adult despite her long and uncontested
history of physically abusive behavior and mental illness.  There was no dispute that petitioner
killed her after she approached him brandishing a knife, but through a sequence of rulings by
the trial judge (who found petitioner guilty of aggravated murder) and the Ohio Court of
Appeals (which found insufficient evidence of aggravation) petitioner was ultimately
convicted of intentional murder.  After his conviction, however, petitioner contended that trial
counsel was ineffective for failing to offer expert testimony showing he suffered from PTSD
as a consequence of his mother’s conduct and linking that disorder to his actions at the time
of the crime.  The state appellate court failed to engage with that claim when it was initially
presented, and declined to consider it when it was reasserted later on the ground that it was
res judicata.

On appeal from the denial of federal habeas relief, the panel majority first determined
that counsel’s failure to present “PTSD evidence was not sound trial strategy,” explaining that
counsel had known of the testimony his expert could have provided since before the trial, had
clearly believed it to be “important,” and had pursued a theory of the case with which a PTSD
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diagnosis and a “nexus” to the offense would have been helpful and non-cumulative.  657
Fed.Appx. at 543.  The majority went on to conclude that counsel’s deficient performance had
been prejudicial since, if presented, the “PTSD evidence ..  would support that Reddy acted
in sudden passion or a fit of rage and refute that he acted with prior calculation,” which
would, in turn, have supported “the mental state for voluntary manslaughter.” Id. at 546. 

312) Jones v. Calloway, 842 F.3d 454 (7th Cir. 2016).  The Seventh Circuit affirmed the district
court’s determinations that petitioner’s showing of “actual innocence” was sufficient to
overcome the procedural default of his ineffective assistance of trial counsel claim, and that
he was entitled to relief on the merits.  Petitioner was convicted of being the shooter in a
homicide that took place on a Chicago street.  Prior to his bench trial, however, his two co-
defendants were tried for the same offense.  In that earlier trial, the prosecution contended that
one of those defendants – Stone – was the actual shooter; Stone himself agreed in both a post-
homicide statement and in testimony at his own trial, maintaining that he alone had fired upon
the decedent, and that he had done so in defense of his half-brother.  Despite these admissions,
petitioner’s trial counsel failed to call Stone, who was by all accounts willing to testify, as a
witness.  Petitioner initially asserted counsel’s ineffectiveness in this regard during his state
post-conviction proceeding, but the trial-level state court dismissed the claim as procedurally
defaulted because it was not supported with an affidavit from Stone as required by settled
state law.  The state appellate court agreed with that determination, but also “went on to apply
Strickland based on the existing record,” and held both that counsel’s omission was a matter
of “trial tactics” that were virtually “immune” to challenge, and that petitioner could not show
prejudice.  842 F.3d at 459. A federal district court later granted relief after holding an
evidentiary hearing at which Stone, trial counsel, and others testified.  

On appeal by the state, the Seventh Circuit began by agreeing with the district court
“that the new evidence of actual innocence warrants a merits review of Jones’s Strickland
claim.”  842 F.3d at 462.  The court explained:

In brief, the decisive evidentiary points are these: Stone turned himself in two
days after the crime and immediately confessed to shooting [the decedent]. 
From the beginning he has consistently maintained that he alone shot ... and
that he did not plan the crime with either [the co-defendant] or Jones. [His]
account matches the physical and forensic evidence; the accounts of the
prosecution’s eyewitnesses do not. His testimony is also corroborated at least
in part by some of the eyewitnesses .... And Stone’s testimony in the district
court was entirely consistent with his testimony at his own trial. The
eyewitness testimony, moreover, was all over the map. No two witnesses
gave the same account of the shooting. ... In short, ... the new evidence,
considered in light of the entire record, raises sufficient doubt about Jones’s
guilt to undermine confidence in the verdict without the assurance that it was
untainted by constitutional error.

842 F.3d at 462. 
Without discussing whether, in light of the state court’s procedural default ruling, that

court’s alternative remarks constituted an adjudication on the merits for purposes of §
2254(d), the Seventh Circuit next proceeded to analyze those remarks under that provision,
and found them defective in multiple ways. First, with regard to deficient performance, the
Seventh Circuit found that the state court’s decision involved an unreasonable application of
Strickland both because it inappropriately relied upon a “presumption” that counsel’s
omission was strategic in the absence of any record evidence to establish that proposition, and
because it then “treated the Strickland presumption as essentially unrebuttable.” 842 F.3d at
464; see also id. (“A court adjudicating a Strickland claim can’t just label a decision
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‘strategic’ and thereby immunize it from constitutional scrutiny. .... Because there was no
post-conviction hearing in state court, [counsel’s] actual reason for omitting Stone was then
unknown.”).  With regard to prejudice, the Seventh Circuit found that the state court applied
a standard that was “contrary to” Strickland when it required petitioner “to show that ‘but for
counsel’s shortcomings, the outcome of the proceeding would have been different.’” Id.
(quoting state court opinion); see also id. at 465 (“This reasoning reflects a patent
misunderstanding of Strickland’s prejudice standard. The state court asked too much of Jones.
He did not need to show that the result of the trial would have been different but for counsel’s
error.”).  The Seventh Circuit then added that the “reasons” proffered by the state court in
support of “its no-prejudice finding were so flawed as to fall outside the bounds of reasonable
judicial disagreement.” Id.; see also id. (explaining that state court’s assumption that Stone
would have refused to testify was “speculative” and would not have been dispositive even if
correct, and that its reliance on eyewitnesses overlooked their internal inconsistencies and
their conflicts with the physical evidence). 

Finally, proceeding under § 2254(a), the Seventh Circuit observed that its analysis
“overlap[ped] so significantly [with its § 2254(d) inquiry] that Jones’s entitlement to relief
flows easily from [the] § 2254(d) conclusion.” 842 F.3d at 465; see also id. at 466 (finding
that trial counsel had no “objectively reasonable basis to omit [Stone’s] testimony,” and that,
“[b]ecause the evidence—new and old—satisfies the actual-innocence standard, it necessarily
also satisfies the Strickland test for prejudice”).

313) McKernan v. Superintendent Smithfield SCI, 849 F.3d 557 (3rd Cir. 2017).  The Third
Circuit granted relief in this Pennsylvania first degree murder case on petitioner’s claim that
trial counsel was ineffective for “failing to challenge whether the petitioner entered a
voluntary, intelligent and knowing waiver regarding the recusal of the trial judge.” 849 F.3d
at 563.  The issue arose out of a mid-trial conference called by the trial judge, Judge Lisa
Richette, who summoned counsel for the parties and members of the victim’s family to her
robing room to complain about and discuss disparaging comments about herself that she had
found on a website created by the victim’s family members.  See id. at 562 (observing that
“[i]t is difficult to convey in excerpts the inappropriate nature of this lengthy conference”).
Eventually, petitioner was permitted to confer with counsel and the judge, and reluctantly
accepted counsel’s advice to proceed with trial, which later ended with the judge’s rejection
of his claim of self-defense and arguments for conviction on a theory less severe than first
degree murder.  After unsuccessfully challenging counsel’s performance on direct appeal and
in state post-conviction proceedings, petitioner sought federal habeas relief.

On appeal from the district court’s denial of relief, the Third Circuit framed
petitioner’s claim as an assertion that trial counsel was ineffective and that the state courts had
unreasonably applied Strickland v. Washington.  Having reviewed the factual background, the
court had “no trouble holding that, in the unique circumstances of this case, counsel’s
performance in failing to move for recusal of Judge Richette fell far below the minimal
standards of competence in the profession and the state court’s failure to recognize this
incompetence was an unreasonable application of the Strickland factors.”  849 F.3d at 564;
see also id. at 566 (analogizing this case to Mayberry v. Pennsylvania, 400 U.S. 455 (1971),
in which personal insults against the trial judge were held to require recusal).  The court
summarized its reasoning as follows:

In a case such as McKernan’s, where the defense theory of the case was at
least partially based on arguing a lesser degree of culpability, Judge
Richette’s actions would have caused any competent attorney to seek recusal
immediately.  Judge Richette offered the victim’s family in a case in progress
before her an opportunity to seek her recusal. She repeatedly implied that the
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assistant district attorney was the [victim’s family’s] attorney, when he in
fact had no responsibility to the family of the victim ....  Most strikingly,
Judge Richette sought repeatedly to assure the ... family that she was not “Let
‘em Loose Lisa,” a judge who was incapable of issuing harsh decisions.  ¶ 
As McKernan recognized, but McKernan’s counsel did not, a finding that
McKernan was guilty of some offense involving a lower standard of
culpability would play directly into the narrative the [victim’s family] had
published on their website: the caricature of “Let ‘em Loose Lisa Strikes
Again!” While McKernan’s counsel’s belief that Judge Richette was the best
option for his client at the beginning of trial may have been a reasonable
strategic decision, by the time Judge Richette held the robing room
conference and revealed herself to be actively concerned with her image on
the internet and the victim’s family’s perception of her, any competent
attorney would have realized that the strategy had to be revised.  ¶  Indeed,
it appears that if McKernan had had no counsel at all, he would have made
the decision to seek recusal. He expressed his concerns to his attorney, only
to have his attorney inexplicably talk him out of those concerns ....  If counsel
is ineffective only where his conduct was so deficient as to render his client
de facto  without counsel, McKernan’s counsel may have been worse: he
convinced his client to proceed before a tribunal that objectively had the
appearance of bias against him. He advised his client to proceed before a
court that was structurally deficient, something no competent attorney would
ever do. Under § 2254, where “[t]he question is whether there is any
reasonable argument that counsel satisfied Strickland’s deferential standard,”
the answer here is “No.” Consequently, McKernan’s claim fulfills the first
prong of Strickland.

849 F.3d at 566-67 (footnotes omitted).  
The Third Circuit went on to find that “Strickland’s second prong ... is easily met.” 

Id. at 567.  The court explained:  
In view of Judge Richette’s sensitivity to criticism for being lenient, it would
not appear likely that she would now accept McKernan’s defense of a lesser
degree of homicide. There is evidence in the record from which an impartial
judge could have found a lesser degree of homicide. ... Thus, there is a
reasonable probability that if McKernan’s counsel had been effective and
moved for recusal, the outcome of the trial would have been different.

849 F.3d at 567. 

314) Phillips v. White, 851 F.3d 567 (6th Cir. 2017).  The Sixth Circuit granted sentencing relief
in this Kentucky  double murder case that was tried capitally but ended in consecutive
sentences of life with parole eligibility after twenty-five years, concluding that defense
counsel deficiently failed to prepare or present a defense, and that prejudice could be both
presumed under United States v. Cronic, 466 U.S. 648 (1984), and found under Strickland v.
Washington, 466 U.S. 668 (1984).  The case arose when petitioner, who was intoxicated, shot
and killed his two neighbors over a small cash debt which had led to a simmering dispute that
included acts of aggression by one of the decedents.  While defense counsel made an effort
at the guilt or innocence phase, he made clear to the trial judge, the Hon. Cletus Maricle, that
he was completely unprepared to proceed with a capital sentencing.  See 851 F.3d at 572
(counsel: “I didn’t get into this as a death penalty case. I don’t know anything about death
penalty litigation.”).  When the trial proceeded to the penalty phase, counsel declined to
propose jury instructions or to object to the prosecution’s, declined to give an opening
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statement, presented no evidence, and gave a brief closing in which he complained about his
failure at the first phase and announced he did not “intend to take anymore of [the jury’s] time
in this part.” Id. at 572-73. Counsel also failed to object to or clarify the prosecutor’s
statements to the jury implying that the three most severe of the five sentencing options could
be considered, while the other two – life with parole eligibility before twenty-five years, and
twenty to fifty years – could not.  After the judgment was affirmed on direct appeal, petitioner
sought state post-conviction relief pro se.  The case “languished” for several years before the
trial judge, who recalled counsel as having been “completely unprepared,” invited petitioner
to submit proof of prejudice.  He did so in the form of affidavits from more than two dozen
character witnesses and a mitigation specialist, but the judge himself was indicted and sent
to prison before a ruling was announced.  After six years without a state court disposition,
petitioner – again pro se – proceeded to federal district court, where relief was denied. 

After agreeing with  petitioner (the state did not address the issue) that exhaustion
should be excused – and consequently unencumbered by § 2254(d) due to the absence of a
state court merits adjudication – the Sixth Circuit had no difficulty finding counsel’s
performance “deficient because he neglected to mount any defense, including to investigate
or present mitigating evidence.” 851 F.3d at 578.; see also id. at 579 (“Further, Phillips
correctly argues that Charles’s failure to clarify that the jury could sentence him to life
imprisonment (with the possibility of parole before twenty-five years) or twenty-to-fifty years
is another basis for deficient performance.”). With regard to prejudice, the court first
determined that counsel’s “performance amounted to nonperformance,” thereby implicating
Cronic:

[Counsel] constructively deprived Phillips of counsel throughout sentencing
by neglecting to make an opening statement; failing to investigate or present
evidence, mitigating or otherwise; and offering a potentially off-putting and
self-deprecating remark. ¶  This gave the Commonwealth carte blanche at the
sentencing hearings. The notion that the killings were “senseless” and
impression that the least severe sentence available was life with no
possibility of parole for twenty-five years went entirely unchallenged. So too
did the Commonwealth's plea for the death penalty and testimony that
Phillips would surely “kill again” if he were ever released. Phillips’s
sentencing was a presentation by one party, not a contest between
adversaries.  ¶  Thus, Charles’s sentencing performance prejudiced Phillips
under Cronic.

851 F.3d at 581. 
Finally, the Sixth Circuit added that counsel’s failure to ensure the jury understood

its lesser sentencing options or  to present mitigating evidence  also resulted in prejudice
under Strickland.  As to the sentencing options, the court explained that counsel “failed to
clarify that [two lesser sentences] were available after the Commonwealth implied that an
aggravating factor barred the jury from considering them,” and “[h]e certainly did not
advocate for the sentences.”  851 F.3d at 582.  “Similarly” the Sixth Circuit continued,
counsel “neglected to offer proof of Phillips’s 1) character from family and friends, 2) belief
that [the decedents] posed a grave and imminent threat to his wife and stepdaughter, and 3)
intoxication on the night of the shooting, not to mention the evidence that the mitigation
specialist highlighted and is largely unknown to us.” Id. at 582-83.  From this, the court
concluded that “[t]here is more than a reasonable probability that one of these could have
influenced the jury’s assessment of Phillips’s moral culpability and resulted in a different
sentence.” Id. at 583.

315) Hall v. Warden, Lee Arrendale State Prison, 686 Fed.Appx. 671 (11th Cir. 2017) (per
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curiam) (unpublished).  A majority of the Eleventh Circuit panel granted relief in this
Georgia non-capital murder case, finding that direct appeal counsel was ineffective for failing
to challenge petitioner’s conviction on the ground that the trial court’s (mis)use of a procedure
for facilitating remote testimony from a child witness violated her right to counsel.  Petitioner
was charged in connection with the shooting death of her husband, and her daughter was the
prosecution’s main witness.  When it came time for the daughter to testify, the trial judge
invoked a state law procedure for child sex offense victims (this was not such a case) under
which testimony would be taken via closed circuit television from a separate room. 
Petitioner’s trial counsel acquiesced to the procedure as a means of preventing admission of
recordings of the child’s damaging, out-of-court statements, but petitioner herself was never
consulted or asked to waive her right to be present.  And when the child actually testified, the
trial court failed to follow the portion of the procedure which called for a means of real-time
communication between counsel (in the room with the witness) and defendant (in the
courtroom, separated from counsel).  As a result, the child was permitted to give damaging
testimony against petitioner, while petitioner herself was cut off from communication with
or otherwise directing her attorney, as she had done to useful effect during the testimony of
other witnesses.  After her conviction was affirmed on direct appeal, petitioner sought habeas
relief asserting (among other claims) that appellate counsel (who was also trial counsel) was
ineffective for failing to assert a violation of her right to consult with counsel.  The state
habeas court granted relief, but the Georgia Supreme Court reversed, finding that petitioner
had not demonstrated prejudice because she “had not shown that the trial would have ended
differently.”   686 Fed.Appx. at 676. 

On appeal from the denial of federal habeas relief, the Eleventh Circuit majority first
determined that the Georgia Supreme Court’s insistence upon proof of “a reasonable
probability of a different outcome at trial” was “contrary to” Smith v. Robbins, 528 U.S. 259
(2000).  See  686 Fed.Appx. at 678 (Georgia Supreme Court’s decision “was contrary to the
... determination in Robbins that the prejudice suffered from deficient performance by
appellate counsel does not concern the outcome of the trial. It is the effect appellate counsel’s
deficient performance had on the appeal that matters.”).  Next, the majority determined that
petitioner had done nothing to “waive” her right to challenge the trial court’s procedure,
explaining that the court had unexpectedly deviated from the statutory process that promised
attorney-client communication, that defense counsel had been surprised by the process, and
that petitioner herself had never been asked to consent to the arrangement.  See id. at 680
(“The record shows no legal or factual basis to find the knowledge or intent required for
waiver.”). 

Examining the merits of petitioner’s claim de novo – because the state court had not
addressed the performance prong and had resolved the prejudiced prong using the wrong legal
standard – the Eleventh Circuit majority held that appellate counsel performed deficiently in
failing to raise the claim on direct appeal, and that “[t]he error in separating Ms. Hall from her
counsel without the ability to communicate was structural,” and therefore presumptively
prejudicial.  686 Fed.Appx. at 683.  The majority also explained that the relief would still be
warranted if petitioner were required “to show actual rather than presumed prejudice.”  Id.;
see also id. at 684 (“Ms. Hall could have offered unique and invaluable insight and advice
into [her daughter’s] demeanor and testimony. And just as Ms. Hall did with other witnesses,
she could have advised her lawyer on how best to address and respond to her daughter’s
adverse testimony. Effective cross-examination may have left the jury less inclined to credit
[the daughter’s] inculpatory testimony ....”).

316) Bey v. Superintendent, Greene SCI, 856 F.3d 230 (3rd Cir. 2017), cert. denied sub nom.
Gilmore v. Bey, 138 S.Ct. 740 (2018).  The Third Circuit granted relief in this Pennsylvania
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non-capital murder case, finding that trial counsel was ineffective for failing to object to an
erroneous jury instruction on eyewitness testimony, and that state post-conviction counsel’s
inadequate failure to assert that claim in state court constituted “cause” to overcome the
resulting procedural default.  Petitioner was charged with the shootings of two people, one
fatal and one non-fatal.  The “key witness” at his trial was a police officer, whose “certain and
unequivocal” eyewitness identification of petitioner was the prosecution’s strongest evidence.
856 F.3d at 233.  The claim addressed by the Third Circuit arose when the trial court agreed
to give a “Kloiber charge” concerning eyewitness testimony, then – without objection from
trial counsel – gave a version of the charge that was “critically inconsistent with” state law. 
Id. at 234.  “A proper charge under Kloiber,” the Third Circuit explained, “informs the jury
that it has the ultimate discretion of deciding whether to credit positive eyewitness testimony. 
Instead, the trial court’s instruction essentially required the jury to accept positive eyewitness
testimony as true by directing that ‘testimony as to the identification may not be received
with caution.’”  856 F.3d at 238 (emphasis by the court); see also id. at 239-40 (“The charge
removed the discretion that the jury could otherwise have exercised that may have raised a
reasonable doubt in the mind of one or more jurors about the identity of the shooter.”).  When
petitioner later sought state post-conviction relief, his post-conviction counsel alleged that
trial counsel had been ineffective for failing to object to three other aspects of the charge, but
not the “may not” language targeted in the federal habeas petition that followed.  

On appeal from the denial of federal habeas relief, the Third Circuit accepted and
agreed with petitioner’s concession that the “specific ineffective assistance claim” he
advanced was procedurally defaulted notwithstanding the state court’s adjudication of three
other claims based on the same defective jury charge.  The court then examined the merits of
the ineffective assistance of trial counsel claim to determine whether it was “substantial,”
such that post-conviction counsel’s failure to raise it constituted “cause” under Martinez v.
Ryan, and if so, whether it required a grant of habeas relief.  Both inquiries were resolved in
petitioner’s favor.  After explaining that “the faulty Kloiber instruction deprived [petitioner]
of his due process right to have the prosecution prove every element beyond a reasonable
doubt,” 856 F.3d at 241, the Third Circuit held that trial counsel performed deficiently in
failing to object:  “Clearly, this instruction could be reasonably understood as requiring the
jury to accept an eyewitness’s identification of Bey as the shooter. Indeed, that was what the
jurors were told. We can think of no strategic reason for defense counsel not to object to a
charge that raises such due process concerns.” Id.  With regard to prejudice, the court rejected
the state’s contention that the prosecution had presented an “overwhelming case,” explaining
that, “[a]t [petitioner’s] first trial, nearly identical evidence resulted in a hung jury,” and that
two jury questions at petitioner’s second trial (which yielded the judgment at issue here)
indicated that the officer’s eyewitness “testimony may well have been a source of concern.”
Id. at 243.  Because the erroneous charge left the jury with “no room ... to conclude that [the
officer], though certain, was wrong,” the court added, “the prosecution was unconstitutionally
relieved of its burden of proving Bey was the shooter beyond a reasonable doubt,” and
petitioner was prejudiced by trial counsel’s failure to object.  Id.  Finally, returning to the
question of “cause” under Martinez, the Third Circuit concluded that petitioner had made the
requisite showing. See 856 F.3d at 244.

317) Stephenson v. Neal, 865 F.3d 956 (7th Cir. 2017).  The Seventh Circuit granted penalty
phase relief in this Indiana capital case on the ground that trial counsel was ineffective for
failing to object when petitioner was required to wear a visible stun belt at trial.  Having
earlier determined that the Indiana Supreme Court’s rejection of this claim was inconsistent
with clearly established federal law, see Stephenson v. Wilson, 619 F.3d 664, 668 (7th Cir.
2010), the Seventh Circuit concentrated its analysis on the merits of counsel’s failure to object
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to the stun belt:
The box on Stephenson’s belt was on his back under his shirt yet visible to
the jurors as a bulge. ... [S]eeing the bulge and recognizing it as the action
part of a stun belt the jurors may have thought it evidence that Stephenson
was violent and unpredictable—evidence confirming the jury’s decision to
convict and encouraging it to sentence such a person, already found to be a
murderer, to death. It’s also possible that wearing the stun belt affected
Stephenson’s demeanor and appearance throughout the trial—made him
nervous and fearful, which jurors might interpret incorrectly as signs of guilt. 
* * * The fault is certainly not Stephenson’s; it’s his lawyer’s, for failing to
object to his client’s having to wear a stun belt, given the absence of any
reason to think his client would go berserk in the courtroom.  The possibility
that the defendant’s having to wear the stun belt—for no reason, given that
he had no history of acting up in a courtroom—contaminated the penalty
phase of the trial persuades us to reverse the district court’s denial of [relief]
....

865 F.3d at 959.

318) Browning v. Baker, 875 F.3d 444 (9th Cir. 2017), cert. denied sub nom. Filson v.
Browning, ___S.Ct.___, 2018 WL 1696869 (June 4, 2018).  A majority of the Ninth Circuit
panel granted guilt or innocence phase relief on petitioner’s Brady v. Maryland [see
SUCCESSFUL CASES – OTHER CLAIMS] and ineffective assistance of trial counsel claims in
this Nevada capital case.  The charges arose out of a jewelry store robbery during which the
owner was stabbed to death.  Petitioner lived at a motel near the store and became the prime
suspect when another motel resident, Randy Wolfe, brought police from the crime scene to
Wolfe’s motel room, where they found petitioner with some of the stolen jewelry and arrested
him.  The prosecution’s trial evidence included three eyewitness identifications; two of them
rested on show-ups in which petitioner was initially presented to the witnesses shirtless and
handcuffed; the third eyewitness – the victim’s wife – admitted she did not get a good look
at the killer, failed to identity petitioner in a photo lineup, but claimed at trial that she was
certain petitioner had been the assailant.  In addition to the eyewitnesses, the prosecution
relied heavily on Randy Wolfe and his wife Vanessa, who led police to petitioner and the
stolen jewelry and claimed he had confessed to the murder.  Petitioner’s defense theory was
that the Wolfes had framed him, and that the offenses had actually been committed by the
Wolfes’ Cuban friend.  Defense counsel’s presentation in support of that theory was thin,
however, as he did no investigation of his own and limited the investigator he had hired to
approximately twelve hours of work. 

Petitioner’s ineffective assistance of counsel claim alleged that he was prejudiced by
trial counsel’s deficient failure to investigate (or permit investigation of) key facts, including
those relating to when a set of bloody footprints were first observed at the crime scene and
what the victim said to a police officer when describing the assailant.  After determining that
trial counsel’s state habeas testimony either failed to explain the deficiencies or offered
explanations that fell below the standard of reasonableness, the Ninth Circuit majority held
that petitioner had been prejudiced and that the Nevada Supreme Court had unreasonably
applied Strickland v. Washington: 

We ... consider, for purposes of assessing prejudice in the context of
Browning’s IAC claim, the following facts that would have been available
to Browning had [trial counsel] Pike engaged in an adequate investigation:
(1) that the shoeprints could not have been created by a paramedic or
responding officer, and (2) that [the victim] described his assailant not as
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having a Jheri Curl, but as having shoulder length, wet, loosely-curled hair.
... [T]his evidence would have had a significant impact on Browning’s case.
The bloody shoeprints were the only evidence left in the store during the
period between the robbery and the arrival of the first-responders, and the
evidence does not support that the shoeprints were left by [innocent
bystanders]. This leaves Browning with evidence that someone else—not
Browning, not [others]—was in the store with [the victim] before the arrival
of the first-responders. Such evidence would have been significantly and
uniquely exculpatory.  ... ¶  And [the victim’s] description of his assailant’s
hair is powerful evidence of Browning’s innocence.  ... ¶  [T]he prosecution’s
evidence was far from overwhelming. There is a strong possibility that had
Pike offered the evidence he would have obtained if he had made a
reasonable investigation, at least one juror would have harbored reasonable
doubt. Browning would have so substantially benefitted from that evidence
that it was objectively unreasonable for the Supreme Court of Nevada to
conclude to the contrary.

875 F.3d at 475-76.

319) Rivera v. Thompson, 879 F.3d 7 (1st Cir. 2018).  The First Circuit granted relief on
petitioner’s claim that trial counsel was ineffective for failing to seek suppression of his
statements to an arresting officer in this Massachusetts armed assault with intent to murder
case.  Petitioner and another, larger man were involved in a fight; after the other man gained
the upper hand and pinned petitioner to the ground, petitioner stabbed him.  Soon after the
stabbing a responding officer detained petitioner and questioned him on the street, and
petitioner gave a series of responses that included admissions that he had a “beef” with and
had been “disrespected” by the stabbed man.  After he was tried and convicted, petitioner
alleged that trial counsel should have moved to suppress his statements because he not been
given Miranda warnings before the officer questioned him.  Reaching only the performance
prong of the ineffectiveness analysis, the state courts rejected the claim on the ground that the
officer’s questions did not constitute “interrogation” for Miranda purposes.  

On appeal from the denial of federal habeas relief, the First Circuit noted that there
was no serious dispute over whether petitioner had been in “custody” at the time he was
questioned, and therefore no reason to believe trial counsel was concerned about that
requirement when she chose not to seek suppression.  879 F.3d at 14.  Next, the First Circuit
found that the state court’s determination that the questions put to petitioner by the arresting
officer did not constitute “interrogation” was “contrary to” Rhode Island v. Innis, 446 U.S.
291 (1980).  See 879 F.3d at 15 (“[T]he questions ‘what are you doing?’ and ‘why?’ when
asked of a suspect who is seen fleeing from the direction of a stabbing and is bleeding from
a cut on his hand are clearly reasonably likely to elicit an incriminating response.”).  After
considering and rejecting the state’s contention that the officer’s questions were covered by
“the ‘routine booking’ exception,” id. at 15, the First Circuit held that state court’s decision
was defective under § 2254(d) and that the district court’s holding to the contrary took” the
deferential standards of Strickland and AEDA too far”:

Although it is true that assessing custodial interrogation is a fact-specific
inquiry often susceptible to reasonable differences of opinion, this is not a
close case. Posing the relevant AEDPA question, ... we conclude that no
fair-minded jurist could disagree that the Massachusetts Appeals Court’s
holding was contrary to governing Supreme Court law defining interrogation.
Based on the plain statement of law in Innis, there is no reasonable argument
that the express questions asked of Rivera with the purpose of ascertaining
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whether he was involved in the stabbing to which [the officer] was
responding were not in fact interrogation. 

879 F.3d at 16-17. 
Turning to the question of prejudice, which was not reached or adjudicated on the

merits by the state court, the First Circuit agreed with petitioner that portions of his unwarned
statements supplied the only direct evidence of his intent to murder the larger man, and that
“intent was critical in this case for two reasons”:

First, to convict him of armed assault with intent to murder, rather than the
lesser included offense of armed assault with intent to kill, the jury had to
find beyond a reasonable doubt that Rivera acted with malice. Thus, a partial
defense to the armed assault with intent to murder charge was the presence
of mitigating factors showing that Rivera did not act with malice. Second, as
a complete defense to counts I and II, the jury was instructed to acquit Rivera
of armed assault with intent to murder and assault with a dangerous weapon
if it found that there was evidence that he acted in self-defense and the
government failed to prove beyond a reasonable doubt that he did not do so.
Rivera’s counsel’s failure to suppress his statements had a prejudicial effect
on both of these defenses.

879 F.3d at 17.  After detailing the likely impact of the challenged statements, including the
prosecution’s repetition of them in closing argument and a jury note suggesting the jurors
struggled with the issues of intent and mitigation, the First Circuit concluded that it was
“reasonably probable that, in the absence of Rivera’s statements, the jury would have found
that the Commonwealth had failed to prove the absence of mitigating factors, and Rivera
would not have been convicted of armed assault with intent to murder.”  Id. at 19.

320) Baer v. Neal, 879 F.3d 769 (7th Cir. 2018).  The Seventh Circuit panel granted penalty phase
relief in this Indiana capital case after determining that trial counsel was ineffective for failing
to object to erroneous and confusing jury instructions, and to repeated improper, sentencing-
related statements made by the prosecutor throughout the trial proceedings, and that the
Indiana Supreme Court’s denial of relief on these claims was unreasonable.  There was no
genuine dispute at trial over whether petitioner committed the underlying homicides of a
mother and her child.  Instead, petitioner sought to establish that he was guilty but mentally
ill (GBMI), and defense counsel’s mitigation strategy was built around proof of a history of
abuse and mental illness whose effects were exacerbated at the time of the crime by voluntary
drug use. 

The first claim of ineffectiveness concerned counsel’s failure to object to two errors
in the penalty phase jury instructions.  First, the trial court modified Indiana’s statutory
mitigating factor for impaired capacity to appreciate criminality, which allows a finding of
impairment resulting from “mental disease or defect or from intoxication,” by omitting the “or
of intoxication” clause.  879 F.3d at 777.  Later, near the end of its charge, the trial court gave
a separate instruction that voluntary “[i]ntoxication is not a defense ....”  On direct appeal the
Indiana Supreme Court evaluated the two charges separately and found no error in counsel’s
failure to object.  The Seventh Circuit, however, identified multiple defects with the state
court’s approach, and with counsel’s performance.  The court first found that “it was
unreasonable for the state court to analyze [the] challenges ... in isolation” since “a reasonable
juror could have understood the complete penalty phase jury instructions as foreclosing
evidence of voluntary intoxication from consideration for all purposes in sentencing,
including barring voluntary intoxication as mitigating evidence.” Id. at 778.  Probing further
into the Indiana Supreme Court’s analysis, the Seventh Circuit held that the state court was
“clearly incorrect” to embrace the proposition that the trial court’s modification of the
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statutory mitigator might have been justified based on its own determination that petitioner
had not been intoxicated at the time of the crime. See id. at 779 (“It was the jury’s task to
resolve the factual dispute. It would have been plainly erroneous for the trial judge to weigh
the evidence in favor of the prosecution and determine that Baer was not intoxicated at the
time of the crime.”).  Similarly, the Seventh Circuit rejected the state court’s suggestion that
penalty phase expert testimony linking petitioner’s mental illness and drug use had given the
jury an “‘adequate opportunity to hear and act on this evidence’” despite the instructions.  See
id. (“It is unreasonable to assume jurors could catch the nuance that voluntary intoxication can
be considered for mitigation, but not as evidence of criminal intent, without any clear
instruction.”).  The court was likewise unpersuaded by the Indiana Supreme Court’s belief
that the trial court’s errors were “cured” by an instruction that “there were ‘no limits on what
factors an individual juror may find as mitigating.’” Id. at 780.  The Seventh Circuit explained
that although that and a similar instruction “contradicted the instruction excluding voluntary
intoxication evidence, the contradiction did not provide clarity,” and the state court’s faith in
its curative power “was not reasonable.”  Id.  “Trial counsel’s failure to object,” the court
added, “was deficient.”  Id.  With respect to prejudice, the Seventh Circuit found that
“[e]vidence of Baer’s mental health and drug use were intertwined as the cornerstone of
Baer’s defense,” and “the mitigation evidence left unconsidered [due to counsel’s
deficiencies] was central to Baer’s claim for a penalty less than death. It was unreasonable 
for the state court to conclude otherwise.”  Id. at 781.

Moving to petitioner’s second ineffectiveness claim, the Seventh Circuit found that
“the record demonstrates a pattern of prosecutorial misbehavior that Baer’s counsel
deficiently failed to challenge,” and that this misbehavior “invited doubt into the reliability
of Baer’s penalty phase trial.”  879 F.3d at 781.  The prosecutor’s inappropriate statements
began in voir dire, continued through to closing arguments, and fell into three categories. 
First, the prosecutor engaged in a pattern of “consistent conflation of the standards of a legal
insanity defense and guilty but mentally ill,” with the apparent aim of undercutting
petitioner’s mitigation theory.  Id. at 782.  While the Indiana Supreme Court attributed
defense counsel’s silence in the face of this tactic to a “general strategy of letting the
prosecutor discredit himself,” id. at 783, the Seventh Circuit found that rationale
unreasonable.  See id. at 783-84 (“Planning to state the law correctly and ‘hop[ing] the jury
would decide ... that the prosecutor was not credible,’ ... cannot be considered ‘strategic’ here,
where the prosecutor was never discredited and defense counsel's failure to object simply
conceded to the prosecutor’s confusing and prejudicial remarks, which put his client’s life at
risk.”).  Second, the prosecutor repeatedly told the jury that the victim’s family wanted a death
sentence.  See id. at 785.  The Indiana Supreme Court “acknowledged” those remarks were
“problematic,” but credited the prosecutor with having admitted to the jury that he
“misspoke.” After its own review of the transcript, however, the Seventh Circuit determined
that the state court’s finding was “not supported by the record.” Id. at 785-86; see also id. at
786 (“In fact, [the prosecutor] never told the jury he misspoke and no ‘rebuke’ was given.”). 
Third, the prosecutor made a series of statements, none of which rested on record evidence,
inviting the jury to doubt that “life without parole” would remain the law of Indiana and
claiming that his own background had been more difficult than petitioner’s. See id. at 786-87. 
The Indiana Supreme Court classified the remarks as “unobjectionable because defense
counsel introduced the topics,” but the Seventh Circuit explained that, “just because defense
counsel cracked open the door to these subjects, it did not permit the prosecutor to drive a
truck through it.”  Id. at 787.  Finally, the Seventh Circuit noted that the Indiana Supreme
Court had declined to find prejudice after considering and rejecting each category of alleged
misconduct separately, and held that this “conclusion  was unreasonable under Strickland
because the state court failed to analyze the aggregate prejudice of [the] improper comments,
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and looking at the cumulative effect of these comments it was unreasonable to conclude that
Baer’s case did not suffer prejudice.”  Id.; see also id. at 789 (“The taint of the prosecutor’s
comments here infected the entire trial, and erodes confidence in the outcome of this case.
The state court was unreasonable to determine otherwise.”).

321) Price v. Warren, 726 Fed.Appx. 877 (3rd Cir. 2018) (unpublished).  The Third Circuit
granted relief in this New Jersey case involving two robbery convictions, finding that trial
counsel was ineffective for failing to challenge the chain of custody for a cigarette butt
reportedly bearing petitioner’s DNA, which was “the sole piece of evidence squarely linking
him to the robberies .... ” 726 Fed.Appx. at 879.  The butt in question was allegedly found on
a roof outside the window of one of the robbery victims after police had already processed the
scene; it was then given to a police investigator who did not document its receipt or storage,
and the first document to mention its existence was created a week later when the butt was
sent to a lab for testing.  When the cases went to trial, defense counsel dd not challenge the
admissibility or weight of the butt based on the clear irregularities in the custodial chain. 
Later, the state appellate court upheld the denial of petitioner’s ineffective assistance of
counsel claim on the grounds that counsel’s omission could not have been deficient because
detectives could not have planted the butt since they did not gain access to petitioner’s home
(and other butts found there) until after the disputed butt had been found, and because she had
suggested at trial that the butt’s presence on the roof might have an innocent explanation. 

On appeal from the denial of federal habeas relief, the Third Circuit began by finding
that both of the state appellate court’s grounds for declining to find deficient performance
were unreasonable under § 2254(d)(2) in light of the record, since both focused exclusively
on the time before the butt was discovered rather than on the defects in the chain of the butt’s
custody after police took possession of it.  See 726 Fed.Appx. at 883-84.  Reviewing the
question of counsel’s performance de novo, the Third Circuit found it deficient:

Clearly, competent counsel would have addressed the chain of custody. The
cigarette butt was the single most important piece of evidence for the
prosecution, and the chain of custody was the single greatest weakness in that
evidence. Cigarette butts are ubiquitous, almost indistinguishable, and easily
substituted one for another by a person wishing to do so. Here, there were
considerable irregularities in the documentation of the butt. As a result,
defense counsel should argue that [the police officer] may have had the butt
from [the victim’s] apartment in his possession when the officers found many
similar butts in Price’s room and should have explored whether any of the
officers present, intentionally or unintentionally, switched one butt for
another. Under these circumstances, defense counsel’s failure to challenge
the chain of custody was an inexcusable failure ....  Moreover, to concede
that the butt tested at the lab was the same butt found on the roof was an even
greater demonstration of ineffectiveness.

726 Fed.Appx. at 884.  
After noting that the state appellate court had not adjudicated the question of

prejudice, the Third Circuit went on to hold that petitioner had been prejudiced by counsel’s
omission.  The court emphasized that the gaps in the chain of custody might have been
understood by the jury as signs of unreliable or biased police work, and that, in combination
with the rest of the evidence, may have resulted in acquittal:

[I]f the jury chose to disregard the butt due to the defects in its chain of
custody, the remaining evidence was mixed: for example, the physical
description of the suspect that didn’t match Price, the questions about the
voice identification, the discrepancy in the size of the scissors [alleged to
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have belonged to the robber], the red fibers [found on petitioner’s pants] that
didn’t match anything at either victim’s residence, the torn strips of pillow
shams that contained someone else’s DNA, the recovered hair that wasn’t
Price’s. This may well have created reasonable doubt in the mind of a juror.

726 Fed.Appx. at 885.  
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A. SUCCESSFUL CASES - INEFFECTIVE ASSISTANCE ISSUES

DISTRICT COURT CASES:

1) Thomas-Bey v. Smith, 869 F. Supp. 1214, 1225 (D.Md. 1994), aff'd, 67 F.3d 296 (4th Cir.
1995).  Counsel was ineffective for consenting to a post-conviction interview of the petitioner
by a psychiatrist who testified for the prosecution at the sentencing trial and whose testimony
formed the basis of the judge's decision to impose the death penalty. 

2) Cabello v. United States, 884 F.Supp. 298, 302 (N.D.Ind. 1995).  Counsel was ineffective
at sentencing for failing to recognize that sentence was at least eight years longer than it
would have been if counsel had secured the proper Guideline sentence.

3) Grubbs v. Singletary, 892 F.Supp. 1484, 1490 (M.D. Fla. 1995), aff’d in part, rev’d in part,
120 F.3d 1174 (11th Cir. 1997), cert. denied, 523 U.S. 1060 (1998).  Petitioner was denied
the effective assistance of appellate counsel; Anders brief filed by appointed appellate counsel
was inadequate and failed to direct appellate court to actual instances of trial counsel's
ineffectiveness.

4) Groseclose v. Bell, 895 F.Supp. 935 (M.D.Tenn. 1995), aff’d, 130 F.3d 1161 (6th Cir.
1997), cert. denied, 523 U.S. 1132 (1998).  Trial counsel was ineffective as a result of the
cumulative effect of his failure to form a meaningful relationship with the client, interview
the client carefully and conduct an independent investigation, identify the aggravating and
mitigating circumstances, inform the client of the evidence against him, prepare witnesses to
testify, file meaningful pretrial motions, and lodge appropriate objections.

5) Williamson v. Reynolds, 904 F.Supp. 1529, 1544 (E.D.Ok. 1995), aff’d, 110 F.3d 1508
(10th Cir. 1997).  Counsel rendered ineffective assistance in failing to seek expert assistance
relevant to petitioner's competency to stand trial; counsel was also ineffective in failing to
investigate and present evidence at sentencing phase of capital trial regarding petitioner's long
history of mental illness. 

6) Demarest v. Price, 905 F.Supp. 1432, 1447 (D.Colo. 1995), vacated, 130 F.3d 922 (10th
Cir. 1997).  Trial counsel was ineffective in failing to hire experienced co-counsel, limiting
his investigation to one theory of the case and failing to investigate petitioner's alibi.

7) Sager v. Maas, 907 F.Supp. 1412 (D. Or. 1995), opinion after limited remand, 907 F.Supp.
1422 (D.Or. 1995), aff'd, 84 F.3d 1212 (9th Cir. 1996) (finding no need to clarify previous
opinion).  Trial counsel was ineffective for failing to object to introduction of victim impact
statement and counsel's failure to listen to or object to the introduction of 911 call tape.

8) Henry v. Scully, 918 F.Supp. 693, 717 (S.D.N.Y. 1995), aff'd, 78 F.3d 51 (2nd Cir. 1996).
Defense counsel was ineffective in drug prosecution for failing to object to improper
admission of codefendant's confession or to request a limiting instruction; admission of the
confession gave jury an independent basis for finding petitioner guilty.

9) Grady v. Artuz, 931 F.Supp. 1048, 1070 (S.D.N.Y. 1996).  Writ granted because appellate
counsel was ineffective in failing to raise claim that indictment was duplicitous under New
York law; counsel’s failure to raise the issue was deficient and there was a reasonable
probability that, had the issue been raised on direct appeal, the result of the proceeding would
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have been different.

10) United States v. Fuller, 938 F.Supp. 731, 733-34 (D.Kan. 1996).  Court granted writ of error
coram vobis where counsel was ineffective in four respects: (1) failure to challenge
jurisdictionally inadequate indictment; (2) failure to raise and preserve defendant’s right to
represent herself; (3) failure to preserve and pursue defendant’s right to a jury trial; (4) failure
to insist upon sufficient time to prepare for trial, which was available by statute. Each of
counsel’s errors was found to be prejudicial.

11) Smith v. United States, 945 F.Supp. 1439, 1441 (D.Colo. 1996). The court granted
petitioner’s §2255 motion where counsel failed to demand proof regarding the type of
methamphetamine that lead to petitioner’s conviction. Petitioner was sentenced on the
assumption that the methamphetamine was D-methamphetamine, which carries a much higher
penalty than L-methamphetamine. Counsel’s failure to hold the government to its burden of
proof on this issue undermined the adversarial process.

12) Buehl v. Vaughn, 1996 WL 752959 at *37-38 (E.D.Pa. Dec. 31, 1996), aff’d, 166 F.3d 163
(3 rd Cir. 1999), cert. denied, 527 U.S. 1050 (1999).  Applying the new §2254(d), the court
granted relief from petitioner’s death sentence based on, among other errors, trial counsel’s
concession in his opening statement to the jury that “[b]y the time you hear the evidence, the
way I think the evidence is, there will be no question in your mind that the person, the
perpetrator, the assailant, the murderer, should be executed.” The court found this action by
counsel “undermine[d] counsel’s ability to argue persuasively in the penalty phase . . . and
therefore it undermine[d] the adversarial process.”

13) Miller v. Singletary, 958 F.Supp. 572, 576 (M.D.Fla. 1997).  The court granted the writ
where defense counsel’s failure to make reasonable efforts to find a witness who would have
testified that he had sexual intercourse with 9-year-old victim before date of alleged sexual
battery undermined confidence in the outcome of petitioner’s trial. The testimony would have
been admissible to explain medical evidence that victim's hymen was disturbed and her vagina
dilated, and would have cast doubt on credibility of victim who testified that only petitioner
had touched her vagina.

14) Seidel v. Merkle, 1997 WL 168541 at *3-4 (N.D.Cal. March 27, 1997), aff’d, 146 F.3d 750
(9th Cir. 1998), cert. denied, 525 U.S. 1093 (1999).  The court granted relief from
petitioner’s second degree murder conviction where trial counsel failed to investigate or
present any evidence of petitioner’s psychiatric background, which would have supported a
conviction for manslaughter. Counsel was aware of information indicating that petitioner had
psychiatric problems stemming from his experiences in Vietnam, and a proper investigation
would have revealed that petitioner suffered from PTSD and organic brain damage.

15) Cheung v. Maddock, 32 F.Supp.2d 1150, 1159-1161 (N.D.Cal. 1998).  The court granted the
writ in this post-AEDPA attempted manslaughter case on three grounds. First, the court found
that the state violated Brady v. Maryland by failing to disclose medical records indicating that
the victim of the shooting of which petitioner was convicted had a blood alcohol content
substantially higher than his own testimony acknowledged. This blood alcohol evidence was
favorable to petitioner in several ways: it drew into question the victim’s identification of
petitioner, rather than one of petitioner’s two companions, as the shooter; it undermined the
victim’s credibility, since his claim that he only consumed one drink on the night of the
shooting could not possibly have been true in light of his blood alcohol content; and it
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undermined the credibility of the victim’s companions, who testified in corroboration of his
claim that he only consumed one drink on the night of the shooting.  The court also found trial
counsel ineffective for failing to investigate and present the medical evidence of the victim’s
blood alcohol content, stating that “[t]rial counsel was on notice of the possibility of
intoxication . . . yet still failed to investigate . . .. [P]etitioner’s attorney should have at a
minimum inquired into any medical records at the hospital.”  Finally, the court concluded that
trial counsel was also ineffective in failing to properly seek admission of an audiotape on
which one of petitioner’s companions on the night of the shooting confessed to being the
actual shooter. The court explained that “[a] reasonably competent attorney must know the
statutory prerequisites for the admissibility of the evidence he wishes to present.” Here,
counsel failed to pursue a finding that the witness was unavailable, and failed to have the
taped conversation translated from Cantonese to English in order to present its content as
showing sufficient indicia of reliability to be admitted under the applicable hearsay exception.

16) United States ex rel. Foster v. Gilmore, 35 F.Supp.2d 626, 630 (N.D.Ill. 1999), aff’d in part,
rev’d in part Foster v. Schomig, 223 F.3d 626 (7th Cir. 2000), cert. denied sub nom. Foster
v. Neal 532 U.S. 944 (2001).  The court granted relief from petitioner’s death sentence in this
post-Act Illinois case on the ground that defense counsel were ineffective for failing develop
and present available psychiatric evidence which, if presented, would have established that
petitioner acted under extreme emotional disturbance at the time of the crime. Despite
numerous indicia that petitioner suffered from mental problems, counsel did not consult a
psychiatric expert to examine petitioner until after the jury returned a guilty verdict and, after
the trial court granted a brief continuance to allow them to pursue the psychiatric evidence,
counsel ultimately decided not to call their expert as a witness. As a result, petitioner was
unable to establish any of the mitigating factors that might have warranted a sentence less than
death. After hearing the psychiatric testimony that could have been presented, the federal
court found “inexplicable--and wholly ineffective--defense counsel’s failure to consult a
psychiatric expert prior to or even during trial.”

17) Washington v. Smith, 48 F.Supp.2d 1149, 1164 (E.D.Wis. 1999), aff’d, 219 F.3d 620 (7 th
Cir. 2000).  The court granted in relief in this armed robbery case on the ground that the
“cumulative effect” of counsel’s errors deprived petitioner “of a fair trial.” These errors
centered on counsel’s failure to communicate with petitioner and investigate his alibi defense.
In granting relief, the district court explained that if counsel had performed adequately,
“[r]ather than one direct alibi witness with a criminal record . . ., [petitioner] would have had
the benefit of three potentially more credible corroborating witnesses, all of whom claim to
have spent the afternoon of the robbery with [petitioner].”

18) Hayes v. Morgan, 58 F.Supp.2d 817, 831 (N.D.Ohio 1999).  The court granted relief on
petitioner’s claim that he was denied effective assistance of appellate counsel as a result of
counsel’s erroneous filing of notice of appeal bearing the wrong case number and failure to
take timely corrective action, which resulted in dismissal of petitioner’s direct appeal.  The
conditional grant of relief required the state of Ohio “to reinstate petitioner’s appeal, with the
appointment of new counsel, and provide a full transcript of all proceedings from the lower
court to the newly appointed counsel.”

19) Mitchell v. Mason, 60 F.Supp.2d 655, 659 (E.D.Mich. 1999), aff’d, 257 F.3d 554 (6th Cir.
2001), cert. granted, judgment vacated, 536 U.S. 901 (2002) (remanding for further
consideration in light of Bell v. Cone, 535 U.S. 685 (2002)).  Applying the interpretation of
§2254(d)(1) announced in Nevers v. Killinger, 169 F.3d 352 (6th Cir. 1999), the district court
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granted relief on petitioner’s claim that his Sixth Amendment right to counsel was violated
by the trial court’s denial of his repeated requests for new counsel to replace the appointed
attorney who never once met with him privately prior to the commencement of his first degree
murder trial.  Relying on Geders v. United States, 425 U.S. 80 (1976), the court held that “the
Sixth Amendment does secure communication between attorney and client,” and that the rule
necessary to support petitioner’s claim was not “new.”  

20) Burdine v. Johnson, 66 F.Supp.2d 854, 866 (S.D.Tex. 1999), aff’d,  262 F.3d 336 (5th Cir.
2001) (en banc).  Applying the pre-AEDPA presumption of correctness to the state court’s
“finding that defense counsel dozed and actually fell asleep during portions of [petitioner’s]
trial on the merits, in particular during the guilt-innocence phase,” the district court granted
relief in this Texas capital case. The court held that “when a defense attorney sleeps through
a ‘substantial’ portion . . . of his client’s criminal trial, prejudice is presumed as a matter of
law. A sleeping counsel is equivalent to no counsel at all.” (citation omitted). 

21) Berry v. Gramley, 74 F.Supp.2d 808, 816 (N.D.Ill. 1999).  The court granted relief in this
post-AEDPA sexual assault case after evidence adduced at a federal evidentiary hearing
established that trial counsel: met with petitioner only twice, and did so in a holding cell in
the presence of numerous other inmates; failed to perform any investigation or otherwise
formulate a trial strategy; failed to call witnesses provided to counsel by petitioner and his
family;  failed to remove two jurors who expressed bias in favor of sexual assault victims; and
lied about issues material to petitioner’s request for habeas relief.  The district court called
trial counsel’s “proclaimed ‘strategic’ reasons for not presenting [the available] evidence”
“unbelievable,” and described a sworn statement submitted by trial counsel in response to a
complaint filed with the state bar as “a self-serving lie, as was just about everything [counsel]
has said and done in connection with this case.”  The district court also made clear that its
decision to grant relief was made after considering the cumulative effect of counsel’s
deficiencies.

22) Noble v. Kelly, 89 F.Supp.2d 443, 462-463 (S.D.N.Y. 2000), aff’d, 246 F.3d 93 (2nd Cir.
2001).  The court granted relief in this post-AEDPA attempted murder case after concluding
that trial counsel was ineffective for failing to file notice of alibi, which deprived petitioner
of the ability to introduce important exculpatory evidence.  The court explained that
petitioner’s “lawyer decided to pursue an alibi defense, but was unable to present that defense
because of his misinterpretation of the governing discovery rules.  In no sense, can that failure
be attributed to a strategic choice.”  The court also granted relief on petitioner’s claims that
the state trial court improperly excluded the alibi for failure to comply with New York’s alibi
notice requirement, [see SUCCESSFUL CASES – OTHER CLAIMS, infra].

23) Matthews v. Abramajtys, 92 F.Supp.2d 615 (E.D.Mich. 2000).  The district court granted
relief from petitioner’s 1986 convictions on three counts of first degree murder and one count
of “felony firearm,” concluding that the evidence against petitioner was insufficient to
establish his guilt beyond a reasonable doubt, that trial counsel provided ineffective assistance
in several respects, that appellate counsel was ineffective for failing to raise trial counsel’s
ineffectiveness on direct appeal, and that the admission into evidence of a mugshot of
petitioner taken in connection with an unrelated arrest violated his right to due process of law. 
The evidence against petitioner consisted of the testimony of several child eyewitnesses and
one adult eyewitness, none of whom could positively identify petitioner, the testimony of one
off duty police officer who saw petitioner in the neighborhood – which happened to be where
petitioner lived – near the time of the murders, and the testimony of two jewelry store workers
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who indicated that petitioner sold a ring similar to one that had been custom made for one of
the decedents.  The district court found that “[t]hese facts are simply not enough to establish
petitioner’s guilt of the charged offenses.” 92 F.Supp.2d at 633.  With regard to trial counsel’s
performance, the court found counsel ineffective for:  failing to cross examine any of the child
witnesses despite the fact that they described the assailants they saw a 5’8” or smaller, while
petitioner stands 6’5”;  waiving the presence of an additional eyewitness – who would have
affirmatively stated that he had seen the faces of all three assailants, and none of them were
petitioner – without ever having interviewed him; and failing to present the testimony of at
least three alibi witnesses.  Summing up its discussion of counsel’s performance, the court
observed that “[k]nowing when to stop is sometimes difficult, but deciding not to start
presenting a defense is indefensible.” 92 F.Supp.2d at 638.  After finding that petitioner was
prejudiced by each instance of counsel’s deficient performance, the court further noted that
“even if it could be said that counsel’s performance errors considered individually did not
sufficiently prejudice petitioner, the errors taken as a whole warrant habeas relief.”  92
F.Supp.2d at 639. The court found appellate counsel likewise ineffective for failing to raise
trial counsel’s ineffectiveness on direct appeal. See 92 F.Supp.2d at 643.  Finally, the court
held that admission of a mugshot of petitioner wearing a Georgetown jacket taken 11 months
prior to the crimes violated the requirements of due process; while the photograph was
admitted to prove that petitioner owned a Georgetown jacket, and the child witnesses testified
that one of the perpetrators was wearing a Georgetown jacket when seen fleeing the scene,
the picture was not relevant because the jacket shown on petitioner was a different color than
the jacket described by the witnesses, and its admission was prejudicial because it established
that petitioner had been arrested previously.

24) Wanatee v. Ault, 101 F.Supp.2d 1189, 1198 (N.D.Iowa 2000), aff’d, 259 F.3d 700 (8th Cir.
2001).  The district court granted relief on petitioner’s claim that counsel was ineffective for
failing to properly advise him to accept an offer to plead guilty to second degree murder,
which resulted in his conviction by a jury for first degree murder.  In reaching this conclusion,
the court found the state court’s denial of relief both “contrary to” Strickland because it
applied the wrong formulation of the prejudice standard, and an unreasonable application of
Strickland because it looked to whether, in the absence of counsel’s deficient performance,
the “fact finder would have had a reasonable doubt,” as opposed to whether petitioner would
have even proceeded to trial in the first place.

25) Rios-Delgado v. United States, 117 F.Supp.2d 581, 588 (W.D.Tex. 2000).  Trial counsel was
ineffective in this federal guilty plea case for failing to object to a 16-level sentencing
enhancement pursuant to §2L1.2(b)(2) of the Federal Sentencing Guidelines.  The court
explained that, “at the time,” the enhancement  “was arguably inapplicable,” and counsel’s
“omission reflects a failure to reasonably investigate the case, to give the court and
opportunity to exercise its discretion and it denied [petitioner] a right to appeal the 16-level
enhancement.”  Subsequent to petitioner’s sentencing, the Fifth Circuit’s decision in United
States v. Reyes-Espinosa, 117 F.3d 826 (5th Cir. 1997), which had been pending on the date
of his sentencing, made clear that the enhancement was inapplicable to petitioner.  Petitioner
was prejudiced by the enhancement in that it added at least 36 months to his sentence. 

26) Stephens v. Hall, 2001 WL 92269 at *7-8 (D.Mass. Jan. 24, 2001).  The district court
granted relief in this robbery case, finding that trial counsel performed ineffectively in cross-
examining the alleged victim.  Because the victim was the only witness to the events
underlying the prosecution, her testimony was “essential to the prosecution’s case,” and “her
credibility was the central issue” at trial.  While “four major categories” of impeachment
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material were available to defense counsel on cross-examination, “counsel lost a page of his
notes and neglected to question [the victim] about her prior convictions or the criminal charge
which was pending against her.”  The court characterized counsel’s error as “deficient per se.” 
Noting the closeness of the case, and the jury’s obvious failure to believe all of the victim’s
testimony, the court further rejected the state court’s finding that petitioner was not
prejudiced, calling that conclusion “unrealistic and implausible.”  Concluding that petitioner
was entitled to relief under §2254(d), the court remarked that, “[w]hile a minute number of
habeas petitions may fall outside the ‘universe of plausible outcomes,’ [this] petition is one
of the few.”

27) Rubin v. Gee, 128 F.Supp.2d 848 (D.Md. 2001), aff’d, 292 F.3d 396 (4th Cir. 2002).  The
district court granted relief in this Maryland murder case on petitioner’s claim that two
attorneys on her defense team labored under an actual conflict of interest.  Petitioner,
allegedly acting in self-defense, shot and killed her husband in the woods behind a veterinary
clinic, and then immediately attempted to contact her counsel.  An investigator, and later
counsel, returned to the scene of the shooting with petitioner, whereupon they “removed, if
not tampered with evidence,” “directed [petitioner] to leave the scene,” “directed . . . private
investigators to place [petitioner] in a hospital under an alias,” called the police but “denied
to them that they represented [petitioner],” and “failed to present [petitioner] to the police for
nearly 24 hours, after escorting her to her bank in order to have her withdraw $105,000 to pay
their retainer.”128 F.Supp.2d at 865.  Based on these facts, the attorneys “immediately
became fact witnesses” concerning petitioner’s actions following the shooting.  Because
counsel stayed on as members of petitioner’s defense team (although they did not appear at
her trial), they remained cloaked in the attorney-client privilege and avoided the possibility
of being called to testify about the actions they counseled petitioner to take.  As a result, those
actions went unexplained at trial, leaving the prosecution to argue, and the jury to believe, that
petitioner attempted to avoid apprehension and cover up her actions after the shooting.  The
district court also found that counsel took other actions – waiving a preliminary hearing and
waiving presentment of the case to the grand jury – in order to avoid unwanted attention to
their role in the events immediately following the shooting.  From this, the district court found
that the state court’s failure to find an actual conflict of interest adversely affecting counsel’s
representation “was an objectively unreasonable application of clearly established Supreme
Court precedent . . .” Id. at 867.  The court summed up its conclusion that the state appeals
court’s decision denying relief constituted an unreasonable application of the Supreme
Court’s conflict of interest jurisprudence as follows:  “The question in this case was always
premeditation and deliberation, not whether [petitioner] committed a homicide.  The several
actions [counsel] directed [petitioner] to take made the homicide look more premeditated and
more deliberate. . . . The holding of the Court of Special Appeals that counsel as deeply
conflicted as [counsel in this case] were could remain active in the case so long as they did
not sit at counsel table or control trial strategy constitutes a second objectively unreasonable
application of clearly established Supreme Court precedent regarding [petitioner’s] right to
conflict-free counsel.” Id. at 869

28) Sutton v. Strack, 2001 WL 114316 at *2 (S.D.N.Y. Feb. 8, 2001).  The district court granted
relief finding that the trial court’s failure to inquire into defense counsel’s possible conflict
of interest, despite the fact that “[o]n two occasions, the court was informed that defense
counsel had previously represented one of the main prosecution witnesses,” was contrary to
clearly established Supreme Court precedent.  

29) United States v. Jones, 2001 WL 127300 (E.D.La. Feb. 9, 2001).  The district court granted
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§2255 relief on petitioner’s Apprendi v. New Jersey challenge to his sentences, and on his
claim that trial counsel was ineffective for permitting petitioner to meet with prosecutors
outside of counsel’s presence when counsel knew that significant sentencing benefits hinged
on petitioner’s cooperativeness with the prosecutors, and that absent counsel, petitioner was
unlikely to (and in fact did not) provide the information necessary to obtain the desired
benefits. 

 
30) Jacobs v. Horn, 129 F.Supp.2d 390 (M.D.Pa. 2001).  The district court granted sentencing

phase relief in this post-Act Pennsylvania capital case, finding trial counsel ineffective for
failing to investigate and present mitigating evidence.  While trial counsel presented only the
testimony of petitioner and his mother at sentencing, post-conviction investigation revealed,
among other things, that “for most of his life petitioner has suffered from extreme mental and
emotional disturbance, including mental retardation, brain damage and schizoid personality
disorder.  In addition he has suffered from the effects of childhood abuse, alcohol and drug
abuse, trauma and neglect.” See 129 F.Supp.2d 688 at 403.  Trial counsel had petitioner
examined by one doctor, but that examination was limited to competency and criminal
responsibility, and that doctor was not informed that the state was seeking the death penalty,
and “was not provided with any materials concerning petitioner’s background.” See id.

The state court held that, because he did not know about the available mitigating
information, trial counsel had not been ineffective in failing to present it.  The federal district
court found that this “reasoning represents an unreasonable application of  . . . Supreme Court
precedent,” explaining that “[t]he important point is not that counsel did not have the
information, but rather, . . . why counsel did not have the information.” Id. at 406  “Here,” the
court continued, “counsel did not have the information because he failed to investigate and
obtain the relevant information.  The fact that trial counsel did not have such information
merely supports the conclusion that he did not fully investigate – it does not justify the failure
to investigate and present evidence as the [state supreme court] held.” See id.

31) Fargo v. Phillips, 129 F.Supp.2d 1075 (E.D.Mich. 2001).  The district court granted relief
in this statutory rape case, finding that trial counsel was ineffective in failing to investigate
and present available alibi evidence.  Relying on meteorological data of which it took judicial
notice, the court found that the state court’s decision to discount the post-conviction testimony
of two alibi witnesses because their account of when darkness fell on the night of the alleged
rape was inconsistent with the state court’s erroneous beliefs constituted an unreasonable
determination of the facts in light of the evidence presented.  See 129 F.Supp2d at 1088.   The
court found the state court’s determination that trial counsel interviewed two of the three alibi
witnesses similarly unreasonable. See id.  The court further found the state court’s
determination that counsel did not perform deficiently in interviewing only two of three alibi
witnesses to be an unreasonable application of Strickland v. Washington, and that the state
appellate court’s reliance on the lower court’s unreasonable findings in denying relief was
likewise unreasonable.  Finally, the court concluded that petitioner was prejudiced by
counsel’s deficient performance, noting that petitioner’s “trial was a swearing match in which
only one side swore,” see id., and that, given the closeness of the case and counsel’s failure
to mount any kind of a defense, “there is a reasonable probability that [but for counsel’s
deficient performance] petitioner would not have been convicted.” 129 F.Supp2d at 1088.

32) Ferguson v. Koerner, 131 F.Supp.2d 1208, 1215 (D.Kan. 2001), aff’d, 2002 WL 467947
(10th Cir. Mar. 28, 2002) (unpublished).  The district court granted relief on petitioner’s
claim that the complete breakdown in communication between her and her court appointed
counsel violated her right to the assistance of counsel.  The district court explained that
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although the trial court did develop the facts relating to petitioner’s distrust of defense counsel
paid by the state, it impermissibly failed to broaden the scope of its inquiry to consider
additional matters relating to the communication breakdown, despite petitioner’s repeated
renewal of her request for different counsel, which included indications that the problems ran
beyond the issue of state-funding.

33) Roche v. Anderson, 132 F.Supp.2d 688, 704 (N.D.Ind. 2001), aff’d sub nom. Roche v.
Davis, 291 F.3d 473 (7th Cir. 2002). The district court granted relief in this post-AEDPA
capital case for failing to object to petitioner’s appearance at trial in shackles.  The court
noted the absence of any on-record explanation for the use of shackles on petitioner, and
observed that in light of the Supreme Court’s decision in Holbrook v. Flynn, 475 U.S. 560
(1986), “the existence of prejudice caused by [counsel’s] deficient performance is clear.”

34) Lattimore v. Dubois, 152 F.Supp.2d 67 (D.Mass. 2001).  The district court granted relief on
petitioner’s procedurally defaulted ineffective assistance of appellate counsel claim in this
Massachusetts murder case.  Petitioner contended that appellate counsel was ineffective for
failing to raise a well-preserved claim that the trial court erred in refusing to instruct the jury
on manslaughter, and in affirmatively instructing the jury  to “forget about manslaughter;
forget about extenuating circumstances.”152 F.Supp.2d at 75 (quoting trial record).  However,
petitioner’s claim was procedurally defaulted due to his failure to challenge appellate
counsel’s effectiveness in his first state court motion for a new trial.  The district court found
“cause” for petitioner’s default in the fact that the trial court denied petitioner’s initial, pro
se motion for a new trial without granting petitioner’s request for appointment of counsel,
without holding a hearing, and without calling for responsive pleadings, even though the
direct appeal court’s opinion in petitioner’s case made clear that the trial court’s view of the
evidence as precluding a finding of manslaughter was wrong.  The district court explained
that, “[c]onceptually, [its] finding of  . . . cause derives from Murray [v. Carrier,] in the sense
that the motion judge’s abuse of discretion may be said to constitute interference by state
officials that made compliance with the procedural rules [requiring petitioner to raise an
ineffective assistance of appellate counsel claim to overcome the default of the jury
instruction claim he actually did raise] impracticable.” 152 F.Supp.2d at 81 n.12.  Finding that
petitioner’s ineffectiveness claim was meritorious, the court also determined that petitioner
had made the “prejudice” showing necessary to entitle him to merits review.

On the merits of petitioner’s ineffective assistance of appellate counsel claim, the
court found it “clear” from the record that “[c]ounsel inexplicably ignored a significant and
obvious issue –  the trial judge’s failure to instruct the jury on manslaughter – in favor of three
less worthy claims.”  After additional discussion, the court concluded that, “[h]ad
[petitioner]’s counsel raised the manslaughter claim before the [state appellate court], there
is plainly a ‘reasonable probability’ that the outcome of his direct appeal would have been
different.”  152 F.Supp.2d at 89.

35) Trueblood v. Anderson, 156 F.Supp.2d 1056, 1071-1074 (N.D.Ind. 2001).  The district court
granted relief in this post-AEDPA Indiana capital case on three grounds.  First, the court
found that petitioner’s plea of guilty to one of the three murders with which he was charged
was not knowing and voluntary, because he had not been advised that the plea constituted an
admission to an aggravating circumstance which could be used to support a death sentence
in a subsequent sentencing hearing on the two remaining murders, or that, by entering the
plea, he would waive his right to an advisory jury verdict on sentencing.  As to the state
appellate court’s finding that petitioner had been fully advised of the consequences of his
plea, the court explained that the state court’s “decision cannot be considered a reasonable
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determination of the facts in light of the evidence, where the evidence was clear that
[petitioner] was not fully advised of the consequences of his plea.”  Second, the court found
trial counsel ineffective for advising petitioner to plead guilty to the first murder count
because counsel lacked a full understanding of the consequences of such a plea, specifically,
that it exposed petitioner to the death penalty, and provided the prosecution with a aggravating
factor on which to base its effort to obtain death sentences on the remaining two murder
charges.  The court remarked:  “Where an attorney has recommended a straight plea of guilty
without fully understanding, much less explaining to the petitioner, the potential capital
consequences thereof, . . . there can be no question that the performance was deficient.”  The
court found the state court’s conclusion to the contrary “to be an unreasonable application of
Strickland v. Washington.”  Finally, the court found it appropriate to grant relief in order to
permit the state court to reweigh the aggravating factors under Stringer v. Black, based on its
conclusion that the trial court relied in part on the non-statutory aggravating circumstance that
“‘the murders committed by defendant were cold-blooded, premeditated killings of three
helpless and defenseless persons,” which was unconstitutionally vague and overbroad.

36) Ouber v. Guarino, 158 F.Supp.2d 135, 156 (D.Mass. 2001), aff’d, 293 F.3d 19 (1st Cir.
2002).  The district court granted relief in this post-AEDPA trafficking in cocaine case,
finding trial counsel ineffective  for telling the jury four times during his opening statement
that petitioner would testify, but then persuading her not to testify during trial.  The district
court found the state appeals court’s rejection of petitioner’s claim both contrary to, and an
unreasonable application of, federal law.  Performing its own analysis, the district court
concluded first that prejudice should be presumed because, in his opening statement, “trial
counsel placed the whole weight of the defense on the testimony of the petitioner,” but then
failed to call her.  The court further held that the fact that petitioner’s two previous trials
ended in mistrial, and the fact that the jury which convicted petitioner had at one point
announced a deadlock “constitute a sufficient showing of a reasonable probability that had
trial counsel not made the error of making four promises to call the petitioner . . . and failing
to deliver on those promises, the petitioner would not have been convicted.”

37) Laird v. Horn, 159 F.Supp.2d 58, 109-115 (E.D.Pa. 2001).  The district court granted relief
in this Pennsylvania case on petitioner’s claim that trial counsel provided ineffective
assistance at the sentencing phase of his capital trial.  The court found counsel’s performance
deficient for failing to develop and present mitigating evidence in the following categories: 
“traumatic childhood;  severe childhood physical and sexual abuse;  a significant history of
mental and emotional disturbance, including [ADHD]; a history of significant head traumas
including a skull fracture;  the effects of [petitioner’s] history of alcohol and drug addiction; 
and [PTSD].”  The court characterized the undeveloped information as “an overwhelming
amount of highly compelling evidence . . .”  Turning to a discussion of how the state supreme
court’s rejection of petitioner’s claim was contrary to, and involved an unreasonable
application of, federal, and was based on an unreasonable determination of the facts in light
of the evidence, the court began by rejecting the state court’s “speculation as to the possible
reasons for trial counsel’s ‘strategic’ decisions.”  Finding “no evidence that trial counsel
conducted any inquiry into petitioner’s background and medical history in connection with
the penalty phase,” having chosen instead to focus on the guilt phase, the court concluded that
“the state supreme court’s post-hoc speculation regarding possible reasons for trial counsel’s
actions does not somehow render trial counsel’s performance constitutionally adequate.” 
Finally, the court concluded that, “[g]iven the overwhelming mitigating evidence that would
have been available [through] even a cursory investigation, . . . there is a reasonable
probability that” petitioner would have received a sentence less than death.” [Note:  The court
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also granted relief on four other claims relating to the guilt-or-innocence and sentencing
phases of petitioner’s capital trial.  Those portions of the court’s decision are summarized in
the SUCCESSFUL CASES – OTHER CLAIMS – DISTRICT COURT CASES section of this
document].

38) Currier v. United States, 160 F.Supp.2d 159, 166 (D.Mass. 2001).  The district court granted
relief from petitioner’s §924(c) conviction and sentence, finding trial counsel ineffective for
basing petitioner’s defense on a dubious legal theory, rather than investigating and presenting
available evidence tending to establish a viable claim of self-defense.  The charge arose when
petitioner was found pointing a gun at law enforcement agents who stormed his dwelling in
search of drugs.  Rather than offering evidence that petitioner had good reason, based on
recent events in his life, to be fearful when the agents broke into his home, defense counsel
elected to rely on the prosecution’s inability to create a legal link between petitioner’s
pointing of the gun and the drugs found in his home.  This strategy, however, was sharply
undermined by a then-recent decision by the Fifth Circuit, which counsel “made no effort to
distinguish.”  “In that context,” the district court concluded, “[counsel’s] admitted failure to
investigate, raise or present the only realistic defense available to petitioner was unreasonable 
. . .”

39) Holloway v. Horn, 161 F.Supp.2d 452 (E.D.Pa. 2001).  The district court granted sentencing
phase relief in this Pennsylvania capital case, finding trial counsel ineffective for failing “to
reasonably investigate petitioner’s background for mental health related issues and because
he failed to request that a mental health expert be appointed to assist the defense.”  161
F.Supp.2d at 573.  After determining that §2254(d) would not apply due to the state supreme
court’s mistaken treatment of petitioner’s claim as having been previously litigated on direct
appeal, the court analyzed petitioner’s claim in light of the “the overwhelming importance of
mitigation evidence to the just imposition of the death penalty.”  161 F.Supp.2d at 566. 
Accepting petitioner’s contention that trial counsel failed to investigate available mental
health and social history evidence, and failed to request the services of an expert, the court
found that “[t]here can be no strategic or tactical reason” for counsel’s omissions.  The court
further found that petitioner’s on-record waiver of additional time in which to prepare for
sentencing, and of the right to call certain family members as sentencing phase witnesses,
“does not affect” the analysis of the ineffective assistance of counsel claim.  The court
explained, among other reasons, that because counsel had not investigated, petitioner did not
have sufficient information with which to knowingly and intelligently decide to waive, and
that the family witnesses of whom petitioner was aware at the time of his waiver could not
have testified to the mental health, substance abuse, and other issues of which petitioner was
deprived as a result of counsel’s failure to investigate or obtain the services of an expert. 
Finally, after examining “the reports of the mental health experts in the record,” the court
concluded that petitioner was prejudiced as a result of trial counsel’s deficient performance. 
See 161 F.Supp.2d at 572.

40) Dumas v. Kelly, 162 F.Supp.2d 170, 172 (E.D.N.Y. 2001).  The district court granted relief
on petitioner’s claim that counsel was ineffective for failing to file a direct appeal, as
petitioner had requested.  Because petitioner had demonstrated that, “but for counsel’s
deficient performance, he would have appealed,” petitioner was not required to make a
showing of likelihood of success if an appeal had been filed.  The remedy prescribed by the
court required that petitioner be afforded “a direct appeal within 45 days . . .”  

41) United States ex rel. Erickson v. Schomig,  162 F.Supp.2d 1020 (N.D.Ill. 2001).  The district
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court granted sentencing phase relief in this Illinois rape/murder capital case, finding direct
appeal counsel ineffective for failing to challenge the effectiveness of trial counsel, who
called a fraudulent “expert” as the only defense witness at petitioner’s sentencing proceeding.
On direct examination, the witness claimed to hold advanced degrees in psychology from
Harvard and the University of Chicago, and provided his opinion that petitioner was
narcissistic, manipulative, and preoccupied with sexual fantasies involving women.  On cross-
examination, he was forced to admit “that he did not have any degrees in psychology or any
medical training and that he had previously only testified as a pastoral counselor.”  162
F.Supp.2d at 1030.  Trial counsel later described this aspect of petitioner’s trial as “one of the
worst moments of his professional career,” and acknowledged that he “feared he could be
disbarred for not verifying [the witness’] credentials . . .”  162 F.Supp.2d at 1042.

42) Peterkin v. Horn, 176 F.Supp.2d 342 (E.D.Pa. 2001). The district court granted relief in this
Pennsylvania capital case on several interrelated grounds involving the improper admission
of evidence, and prosecutorial misconduct.  First, the court found that petitioner’s
Confrontation Clause rights were violated by the admission of hearsay testimony relating to
statements made by one of the victims.  After discussing the improperly admitted evidence,
and its role in the prosecution’s case, the court concluded that the state courts’ decisions “first
to admit this hearsay testimony and . . . later [to] find its admission to be harmless error were
contrary to and involved an unreasonable application of clearly established Federal law.”  176
F.Supp.2d at 363.  Second, the court found the prosecutor’s “two separate references” to
petitioner’s exercise of his right to remain silent improper, explaining that, when viewed
“together with the other improprieties,” the prosecutor’s reference to petitioner’s passive
courtroom demeanor as a ploy to deceive the jury “rendered the trial . . . fundamentally
unfair.”  176 F.Supp.2d at 366.  The court further found that this “error was not harmless . .
.” 176 F.Supp.2d at 367.   Third, the court found the prosecutor’s references to the improperly
admitted hearsay evidence as substantive evidence, viewed “in light of the record as a whole,”
to have had a “substantial and injurious influence” on the verdict.  176 F.Supp.2d at 368. 
Fourth, the court found prosecutorial misconduct resulting from the prosecutor’s expression
of his opinion about how the victims would have testified had they lived, including “remarks
about the number of bullets in each victim’s body and alleg[ations] that each of the victims
would also have testified to the pain in which they died.”  176 F.Supp.2d at 371.  Based on
these remarks, considered “in the context of the entire closing statements and record
evidence,” the court concluded that they “contributed to the denial of petitioner’s rights  to
due process by unfairly prejudicing the jury,” and that the state court’s finding of
harmlessness “was an unreasonable application of the law to the facts.” 176 F.Supp.2d at 371. 
Fifth, the court found misconduct in the prosecutor’s closing argument to the jury that “Mercy
has no part in your deliberation,” and concluded that the state courts’ approval of this
argument was “contrary to and involved an unreasonable application of clearly established
Federal law.”  176 F.Supp.2d at 372.  Sixth, the court agreed with petitioner’s contentions that
trial counsel was ineffective in failing to investigate and present available alibi evidence, and
evidence rebutting the testimony of a key prosecution witness, and that appellate counsel “was
likewise ineffective “in failing to raise these claims earlier.” 176 F.Supp.2d at 377.  Seventh,
the court also found trial counsel ineffective for having done “nothing to prepare for the
sentencing portion of the trial, other than to make the decision that he ‘didn’t want to get
involved heavily in [petitioner’s] character.’” 176 F.Supp.2d at 379.  In so holding, the court
rejected counsel’s rationalization that he avoided developing and presenting available
evidence about petitioner’s background for fear that it would open the door to evidence that
petitioner committed welfare fraud and used two identities, noting that counsel had in fact
stipulated to each of these points during the prosecution’s case.  In light of this stipulation,

Successful Cases - IAC  1647 -- DCT



the court reasoned, petitioner “had absolutely nothing to lose and everything to gain by
presenting some character evidence . . .”  176 F.Supp.2d at 379.  Finally, the court agreed with
petitioner’s claim that the evidence was insufficient to support his conviction for the robbery
and murder of one of the two victims, explaining that, “in light of the instances of
prosecutorial misconduct, trial counsel ineffectiveness and trial error, we cannot now find
from the evidence properly admitted of record that the jury’s findings that petitioner was
guilty of the robbery of John Smith and of murdering him in the course of that robbery are
supported by sufficient evidence. So saying, we would grant petitioner habeas relief on this
ground also.”  176 F.Supp.2d at 384.

43) Kane v. Kyler, 201 F.Supp.2d 392 (E.D.Pa. 2001).  On remand from the Third Circuit, the
district court “re-ordered” that relief be granted in this murder case, finding appellate counsel
ineffective for failing to challenge the trial judge’s refusal to accommodate petitioner’s
request that special arrangements be made to facilitate the alibi testimony of his non-
ambulatory father.  The court found the state courts’ denial of relief on this claim to have
involved an unreasonable application of Strickland v. Washington in several respects.  First,
the court rejected the state courts’ finding that the testimony the missing witness would have
offered would have been cumulative, noting that the testimony was actually “vitally necessary
because of a gap of approximately 20 to 45 minutes in the alibi testimony of petitioner’s
[other alibi witness].” 201 F.Supp.2d at 395.  The state courts further unreasonably applied
Strickland by failing to “make a particularized inquiry into the reasonableness, at the time, of
appellate counsel’s decision not to contest the [trial court’s] ruling,” and instead relying “on
a per se rule, not found in Strickland, thay if a ruling does not constitute an abuse of
discretion, there can be no arguable merit to an appeal.”  Additionally, the court found the
state court’s application of Strickland unreasonable in its failure to acknowledge “petitioner’s
Sixth Amendment right to compulsory process as a limitation on the trial judge’s discretion
vis-a-vis the request to assist in making [the missing witness’] testimony available.” 201
F.Supp.2d at 398.  After finding that appellate “[c]ounsel’s decision to forego this appellate
issue cannot be sensibly rationalized,” the court concluded that, “[c]onsidering the importance
of [the missing witness’] testimony and the lack of justification for the trial judge’s ruling,
prejudice exists under any logical formulation of Strickland and requires the granting of relief
under the AEDPA.”  201 F.Supp.2d at 399.

44) Hampton v. Leibach, 2001 WL 1518533 (N.D.Ill. Nov. 29, 2001).  Granting relief on
petitioner’s claim that counsel was ineffective for failing to investigate and present defense
witnesses, and for failing to deliver on promises made in his opening statement, the court
found the state court’s “assumption . . . regarding [trial counsel’s] rationale [for his omissions]
was either contrary to, or an unreasonable application of, Strickland v. Washington.”  2001
WL 1518533 at *16.  Noting that “[m]ost cases are won or lost outside the courtroom –  that
is, by investigation and preparation,” the court further found that trial counsel “could not
reasonably determine whether to call . . . witnesses without interviewing them or having
someone do so.” 2001 WL 1518533 at *16.  Summing up petitioner’s satisfaction of the
deficient performance prong, the court stated that counsel’s “failure to contact [petitioner’s]
non-co-defendant eyewitnesses [whose names petitioner had supplied] constituted deficient
performance below an objective standard of reasonableness, and the state court's contrary
conclusion is an unreasonable application of Strickland v. Washington.”  2001 WL 1518533
at *18.  The court went on to likewise reject the state court’s “one-sentence rejection of
[petitioner’s] prejudice argument, which included no analysis of the evidence,” as “an
unreasonable application of Strickland,” explaining that the prosecution’s case had not been
“unassailable,” as evidenced by petitioner’s acquittal on one charge, and the outright acquittal
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of a codefendant, whose counsel had presented the kinds of evidence petitioner’s counsel had
failed to investigate.  2001 WL 1518533 at *19.  Finally, the court also concluded that,
“[u]nder the particular circumstances of this case, [counsel’s] making of . . . promises in
opening statement, and then failing to fulfill them, constituted objectively unreasonable
performance,” which, taken together with counsel’s other shortcomings, prejudiced petitioner. 
2001 WL 1518533 at *22.

45) Riggs v. Fairman, 178 F.Supp.2d 1141, 1154 (C.D.Cal. 2001), aff’d, 395 F.3d 1179 (9th
Cir. 2005).  The district court granted relief in this California “Three Strikes Law” case,
finding petitioner’s trial counsel ineffective for failing to obtain readily available information
which would have alerted her to the existence of petitioner’s two previous strikes;  that
information, in turn, would have influenced counsel’s advice to petitioner concerning whether
to accept the prosecution’s relatively generous pre-trial plea offer.  The court found that, as
a result of counsel’s deficient performance, petitioner turned down the prosecution’s five year
offer, went to trial for shoplifting and, following conviction, received a sentence of 25 years
to life.  The court further concluded that but for counsel’s error, it was reasonably probable
that petitioner would have accepted the prosecution’s offer.  The remedy selected by the court
was “the vacation of the conviction and the return of the parties to the pre-error stage,” from
which, the court reasoned, “[t]he parties then will be free to engage in plea bargaining or to
decline to do so.” 

46) Peterkin v. Horn, 179 F.Supp.2d 518, 521-522 (E.D.Pa. 2002).  In this Pennsylvania capital
case, the district court granted petitioner’s motion for reconsideration, and proceeded to grant
relief on his claim that trial counsel had been ineffective in failing to object to sentencing
phase jury instructions that violated Mills v. Maryland.  The court acknowledged that it had
been unaware of the Third Circuit’s decision in Banks v. Horn, 271 F.3d 527 (3rd Cir. 2001),
at the time of its earlier order granting relief on other claims but rejecting the Mills claim, and
that it had “erred” in failing “to examine the jury instructions as a whole.”  The court went
on to “re-examin[e] the instructions given to the jury . . .  as a whole and in light of . . . Banks”
and concluded that the instructions in this case “virtually mirror those given” in Banks, and
that petitioner was therefore entitled to relief.

47) Pursell v. Horn, 187 F.Supp.2d 260, 383-386 (W.D.Pa. 2002).  The district court granted
sentencing phase relief in this Pennsylvania capital case on the ground that trial counsel failed
to investigate, develop and present a wealth of readily available mitigating evidence, choosing
instead simply to attack the state’s case in support of its lone aggravator, torture.  After
discussing the undeveloped evidence, the district court summarized what could have been
presented, had counsel investigated, as follows:

[T]hat [petitioner] was the son of a prostitute, who spent the first four years
of his life living in squalor; that life was equally horrifying in the . . .
household [pf his adoptive parents], where [petitioner] was physically and
sexually abused by an alcoholic father; and that [petitioner] began self-
medicating at an early age and was a drug addict by the time he was a
teenager. [Counsel] would have learned that the neglect, the abuse, and the
drugs had caused severe psychological problems for his client, affecting his
impulse control and his ability to understand right from wrong. And, he
would have seen that, despite all that life had done to [petitioner], there were
those who were prepared to testify that [he] was a loving father, a caring
brother, a dear friend, and a man to be trusted . . . [C]ounsel knew none of
this.
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The court also found that “[n]o strategy, no reasoned judgment, and no tactical maneuvering
supported counsel’s failure to explore the mounds of mitigating evidence that was readily
available to him.”  The court went on to conclude that petitioner was prejudiced by counsel’s
deficient performance in three ways:  (1) “the mitigating evidence actually heard [at trial] was
anemic when compared to the powerful evidence that should have been presented”; (2) the
available “mitigating evidence might have demonstrated to the jury that the attack on [the
victim] was ‘an outburst,’ not a preplanned or premeditated attack” and (3) that “introduction
of the mitigating evidence ‘might well have influenced the [jury’s] appraisal of [petitioner’s]
moral culpability.’”

48) Gonzalez v. Phillips, 195 F.Supp.2d 893, 899-903 (E.D.Mich. 2001).  The district court
granted relief in this Michigan drug conspiracy case on the ground that trial counsel was
ineffective for failing to secure the services of an interpreter.  The court explained that “the
record clearly shows that petitioner had insufficient English language abilities to understand
the proceedings against him and that his attorney was aware or should have been aware of his
. . . limitations.”  With regard to prejudice, the court observed that “the evidence against
[petitioner] was not overwhelming,” and that in light of petitioner’s inability to assist in his
own defense, “confidence in the outcome of the trial is seriously undermined.”  The court
further held in the alternative that petitioner’s inability to communicate with his counsel
warranted a presumption of prejudice under United States v. Cronic.  As to each of these
grounds, the court found that the state court’s denial of relief constituted an unreasonable
application of clearly established federal law.  Finally, the court also observed that counsel’s
failure to obtain an interpreter implicated petitioner’s “right to be present at [his] own trial,”
and his right to confront the witnesses against him.  

49) Lawson v. Warden, Mansfield Correctional Institution, 197 F.Supp.2d 1072 (S.D.Ohio
2002).  The district court granted sentencing phase relief in this Ohio capital case, finding
counsel ineffective for failing to request that the jury be instructed “concerning his mental
disease or defect as a mitigating factor.” 197 F.Supp.2d at 1084.  Explaining that petitioner’s
entire guilt phase defense had been insanity, and that petitioner “had presented additional
evidence that he suffered a mental disease or defect during the penalty phase,” the court
concluded that “the decision not to request a jury instruction addressing [the relevant statutory
mitigating factor] was not trial strategy.” 197 F.Supp.2d at 1085; see also id. (“it is
inconceivable that a competent trial attorney would, for strategic reasons, decline to request
a jury instruction on mental disease or defect”).  The court further determined that petitioner
had suffered prejudice, reasoning that, “[i]n the absence of an instruction . . . it is quite likely
that the jury failed to consider th[e] evidence at all, when it weighed the aggravating
circumstances and mitigating factors . . .” 197 F.Supp.2d at 1087.  The court went on to
conclude, without specific discussion, that the state court’s denial of relief on petitioner’s
ineffective assistance of counsel claim “constitutes an unreasonable application of clearly
established federal law, Strickland v. Washington . . .”  197 F.Supp.2d at 1090.  

50) United States v. ex rel. Gregory Madej, 223 F.Supp.2d 968, 973 (N.D.Ill. 2002).  Having
previously granted sentencing phase relief in this capital case on Strickland and Cronic
grounds, the district court granted the state’s request for reconsideration in light of Bell v.
Cone, 535 U.S. 685 (2002).  On reconsideration, however, the court found that petitioner’s
counsel rendered ineffective assistance under Strickland, and that the state court’s decision
to the contrary was an unreasonable application of federal law.  The court explained: “The
reviewing court should not dismiss various categories of mitigating evidence individually;
rather, it must take the mitigating evidence that effective counsel would have discovered and
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ask whether there is a reasonable probability that, if the proceeding has included this
evidence, the outcome would have been different.”  Here, trial counsel failed to discover or
offer evidence of petitioner’s abusive childhood, pleas from the victim’s husband for mercy,
and petitioner’s neurological impairments resulting from years of substance abuse. 
Additionally, counsel failed to inform the petitioner that a unanimous jury was required to
impose a capital sentence.  As a result, petitioner’s Sixth Amendment right to counsel was
violated and the state court’s decision was an unreasonable application of Strickland.  

51) Grate v. Stinson, 224 F.Supp.2d 496 (E.D.N.Y. 2002).  The district court granted relief in
this noncapital murder case on the ground that the petitioner’s appellate attorney rendered
ineffective assistance by failing “to argue that the government’s exercise of peremptory
challenges during jury selection was impermissibly based on race in violation of Batson.”  224
F.Supp.2d at 510.  During jury selection in 1985, “four black jurors made it to voir dire in the
jury box, but all four were excluded by the government, leaving a jury with no black
members” to try a case with a black defendant.  224 F.Supp.2d at 517. Grate’s counsel
vigorously objected to the prosecutor’s exercise of peremptory challenges against the black
prospective jurors, but the court refused to inquire about the reasons for the prosecutor’s
strikes.  

Because appellate counsel only raised far weaker claims and the state appellate courts
had addressed a number of Batson arguments at the time of Grate’s direct appeal, the district
court found that the petitioner’s appellate counsel’s performance fell below the standard of
competence established in Strickland.  Moreover, the court determined that this failure
prejudiced Grate, explaining that, had the Batson challenge been raised, the relief would have
likely been a new trial or a remand for a hearing to establish the government’s reasons for its
peremptory challenges.  Finally, the court concluded that, in light of state appellate court
rulings in other cases granting relief based upon Baston challenges,  the Second Department’s
decision that Grate’s appellate attorney was not ineffective was an unreasonable application
of Strickland.   Accordingly, the district court granted habeas relief, unless the government
allowed Grate an opportunity to present an appeal to the state court as if the Baston claim had
been properly presented, or provided the petitioner with a new trial.

52) Perez v. Dep’t of Corrections, 227 F.Supp.2d 1298 (S.D.Fla. 2002).  The court granted relief
from petitioner’s conviction for attempted felony murder.  Petitioner’s appellate counsel had
actual knowledge that, during the pendency of petitioner’s direct appeal, the Florida Supreme
Court had under consideration two cases questioning the validity of the attempted felony
murder doctrine, but counsel failed to raise this issue in petitioner’s direct appeal. 
Additionally, once petitioner’s conviction was affirmed, counsel failed to pursue several
procedural options available to keep the direct appeal alive pending the supreme court’s
decisions.  Ultimately, the Florida Supreme Court held that no offense of attempted felony
murder existed under the state statute and limited application of its decision to cases pending
on direct review or not yet final.  The district court held that counsel’s failure to keep the
direct appeal alive, or minimally, to inform Perez of his available options after affirmance of
his conviction, constituted ineffective assistance.  The state court decision to the contrary was
an unreasonable application of federal law.  The district court ordered the state to grant Perez
a belated appeal or a new trial.

53) Colin v. Lampert, 233 F.Supp.2d 1293, 1303 (D.Or. 2002).  The district court granted relief
on petitioner’s claim that trial counsel was ineffective for failing to object to the trial judge’s
instruction to continue deliberating on the charged offense of first-degree kidnaping, which
was given after the judge received a verdict on the lesser-included offense of second-degree
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kidnaping, and after the judge had directed the jury not to consider first-degree kidnaping any
longer.  The instruction did not include a caution that jurors need not give up their
conscientiously-held views, and the jury returned their second verdict, convicting petitioner
of first-degree kidnaping, thirty minutes after they received the instruction to resume
deliberations.  The district court concluded by ordering that petitioner’s conviction for first
degree kidnaping be vacated, and that his conviction for second-degree kidnaping be
reinstated.

54) Bohan v. Kuhlmann, 234 F.Supp.2d 231 (S.D.N.Y. 2002), aff’d, 2003 WL 21401287 (2nd
Cir. June 16, 2003) (unpublished), cert. denied, 540 U.S. 1213 (2004).  In this New York
murder case, the district court granted relief on two interrelated claims.  First, the court found
that trial counsel was ineffective for failing to provide adequate notice of petitioner’s alibi,
which resulted in exclusion of the testimony of an important alibi witness.  Second, the court
held that the trial court violated petitioner’s Sixth Amendment right to present a defense by
excluding his alibi witness for non-compliance with the notice statute in the absence of a
finding that counsel’s failure to provide proper notice was willful, as required by governing
Supreme Court precedent.  The court also found that this Sixth Amendment violation was not
harmless.

55) Benoit v. Bock, 237 F.Supp.2d 804, 811 (E.D.Mich. 2003).  The district court granted relief
from petitioner’s murder and firearm-related convictions on the ground that the state court
determination that petitioner received effective assistance of appellate counsel was contrary
to Evitts v. Lucey, 469 U.S. 387, 396-97 (1985).  The court explained:

[H]aving filed the notice of appeal, counsel proceeded not to diligently
prosecute the appeal by refusing to file the lower-court transcripts and an
appellate brief, apparently because the petitioner refused to pay him for his
services. Attorneys have a right to expect compensation for their services;
however, they may not hold a client’s constitutional rights hostage to compel
payment. Although the petitioner’s attorney attempted to seek leave to
withdraw from the case, he ignored the court of appeals’ order striking his
motion as improperly filed, thus resulting in the dismissal of his client’s
appeal. Such behavior is not only an egregious violation of Michigan Rule
of Professional Conduct 1.3, but also plainly denied the petitioner effective
assistance of counsel on his appeal of right.

(internal citations omitted).  Explaining that “denial of counsel at a critical stage of a trial
mandates automatic reversal, even if the evidence against the defendant was overwhelming,”
the court concluded that although “it may well be that the petitioner would have failed on his
appeal of right, . . . because the petitioner’s attorney abandoned him on appeal, this Court may
not so assume a lack of prejudice.”  Finally, the court ordered that petitioner be released or
have his right of appeal reinstated, and counsel appointed.

56) Moore v. Bryant, 237 F.Supp.2d 955, 961-962 (C.D. Ill. 2002), aff’d, 348 F.3d 238 (7th Cir.
2003).  The district court granted relief from petitioner’s conviction for first degree murder,
finding the state court’s determination that he received effective assistance of counsel to be
an unreasonable application of federal law.  Analyzing the first Strickland prong, the court
agreed with the state appellate court that counsel’s performance was deficient when he
provided incorrect legal information concerning the effect of a new good conduct credit
statute on the amount of time petitioner would have to serve if convicted at trial. The district
found, however, that the state court unreasonably concluded that petitioner was not prejudiced
by this deficiency, given that “his decision to plead guilty was based, in large part, on his
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attorney’s advice that he would only have to serve 10 years if he pled guilty as opposed to 22
to 27 years if he went to trial and was found guilty.”  the court continued:  

[T]he testimony showed that petitioner believed he was innocent and was
very reluctant to plead guilty. Petitioner’s testimony showed that he had
anticipated going to trial and then was faced with the prospect of choosing
between the plea agreement, which meant 10 years in prison, and a trial after
which, if convicted, he would have to spend an estimated 22 to 27 years in
prison. In addition, Petitioner filed his motion to withdraw his guilty plea
within weeks of entering the plea. . . . In this case, the facts establish a
probability that Petitioner would not have pleaded guilty absent [his
attorney’s] incorrect advice which is sufficient to undermine confidence in
the outcome. This court must therefore conclude that the appellate court’s
conclusion that ‘[t]he record does not show that any alleged
misunderstanding by [Petitioner] or Kuehl regarding good-time credit in any
way affected the voluntariness of [Petitioner’s] guilty plea,” is not supported
by the testimony presented at the hearing held in this case. Therefore, this
court further concludes that, although the appellate court correctly identified
the governing legal rule, the decision of the appellate court was an
unreasonable application of clearly established federal law, as determined by
the Supreme Court in Strickland and Hill.

(internal citations omitted).

57) Canaan v. Davis, 2003 WL 118003 (S.D. Ind. Jan. 10, 2003), aff’d in part, rev’d in part,
395 F.3d 376 (7th Cir. 2005) (affirming grant of sentencing phase relief;  reversing grant of
relief on separate challenge to related conviction). The district court granted relief from
petitioner’s death sentence in this Indiana capital case, finding that trial counsel was
ineffective for failing to advise him of his right to testify at the sentencing proceeding.  The
state court record indicated that although counsel advised petitioner of the right to testify at
the guilt-or-innocence phase, the testimony of petitioner and counsel showed that “they did
not ever discuss with him whether he should testify at the critical penalty phase of the trial.” 
2003 WL 118003 at *8.  The district court found that on this record, the state court’s factual
finding that counsel did provide such advice during the penalty phase was an unreasonable
determination of the facts under §2254(d)(2).  The district court concluded that counsel’s
failure in this regard constituted ineffective assistance:

Given the fundamental importance of the defendant’s right to address those
who will decide his fate – and the possibility that such testimony might
humanize even someone who committed crimes as horrible as Canaan’s –
and the fact that Canaan had at least some evidence to offer in mitigation,
Canaan has shown a reasonable probability of a different outcome, one
sufficient to undermine confidence in the outcome.

2003 WL 118003 at *12 (internal quotations marks omitted).

58) Jones v. Berge, 246 F.Supp.2d 1045, 1059 (E.D.Wis. 2003).  The district court granted relief
in this armed robbery and firearms case on the ground that petitioner’s right to direct appeal
counsel was violated.  During his direct appeal, petitioner refused to allow his appointed
counsel to file a “no merit” brief, and requested that new counsel be appointed.  The state
court responded by giving petitioner the option of proceeding with the lawyer he had, or going
pro se.  Faced with this choice, and without being advised of the dangers of self-
representation, or of the fact that even a no merit brief would be thoroughly reviewed by the
state appellate court, petitioner went forward pro se.  In subsequent post-conviction
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proceedings, the state court interpreted petitioner’s decision to proceed pro se as a waiver of
his right to appellate counsel.  The federal district court disagreed, concluding that the state
“court’s finding that petitioner knowingly and intelligently waived counsel was contrary to
and an unreasonable application of Faretta [v. California] and its progeny . . .”

59) Banks v. Miller, 2003 WL 1798298 at *3 (N.D.Cal. Apr. 1, 2003).  The district court granted
relief on petitioner’s ineffective assistance of counsel claim.  Following a successful appeal,
Banks was resentenced in California state court.  He then sent a letter instructing counsel to
appeal from the resentencing and received a reply explaining that an appeal of the
resentencing would create the risk that the state would cross-appeal several errors by the
sentencing court and that this could result in a higher sentence on remand.  Despite this
advice, Banks wrote his counsel back expressing a desire to file an appeal. The district court
found that it was “professionally unreasonable for a lawyer to disregard specific instructions
from his or her client to file a notice of appeal.” Because this failure deprived Banks of an
appeal he wanted to take, Banks suffered prejudice as a result of counsel’s error.  The district
court ordered Banks’ conviction vacated unless he was afforded the opportunity for appeal.

60) Thomas v. Kuhlman, 255 F.Supp.2d 99 (E.D.N.Y. 2003).  The district court granted relief
in this murder case on petitioner’s claim that trial counsel was ineffective in failing to
investigate the crime scene or take into account information in police reports about the crime
scene, which left counsel unable to challenge the factually impossible identification of
petitioner made by a prosecution witness.  The witness claimed that while standing at a
stairwell window, she saw petitioner on a fire escape outside the victim’s apartment
immediately prior to the murder.  A cursory examination of the window, however, shows that
it was factually impossible for the witness to view the victim’s fire escape from her vantage
point.  The district court found that no strategic reason justified the failure to investigate the
crime scene.  Because the remaining evidence against petitioner was not significant, and the
jury required an Allen charge before reaching its verdict, the district court found that
petitioner was prejudiced by his counsel’s error.  The state court decision rejecting Thomas’s
Strickland claim was an unreasonable application of federal law. 

61) Leonard v. Michigan, 256 F.Supp.2d 723 (W.D.Mich. 2003).  The district court granted
relief, finding that petitioner’s counsel rendered ineffective assistance by failing to obtain a
DNA expert and by his unfamiliarity with DNA analysis, and that the Michigan Court of
Appeals decision to the contrary was an unreasonable application of federal law.  During a
pre-trial suppression hearing, “[d]efense counsel’s cross-examination of the State’s experts
was minimal and failed to address any areas of controversy, such as methodology, human
error, contamination, lack of expertise, or bias.”  256 F.Supp.2d at 730.  After ineffectively
cross-examining the state’s expert witnesses during the hearing, counsel stipulated to their
testimony, thereby relinquishing the opportunity to cross-examine them at trial.  When the
trial judge realized that counsel had not consulted a DNA expert even after the suppression
hearing, the judge commented at the close of the bench trial that “it was his error to leave
ineffective counsel on the case and acknowledged the importance the [State’s] expert
witnesses played in the case and in his decision.”  256 F.Supp.2d at 732.  The district court
commented sharply upon the trial counsel’s failures:

How defense counsel could have proceeded to trial, knowing the critical
piece of evidence against his client was DNA evidence, without first
reviewing the experts’ reports, protocol, and analysis is almost
incomprehensible and certainly unreasonable. Defense counsel's almost
complete lack of preparation for this trial is indefensible. He himself

Successful Cases - IAC  1654 -- DCT



admitted he lacked the requisite knowledge to question the experts and
expressed jealousy for the prosecutor's access to an expert. In light of the
circumstances of this case and the central role the DNA evidence played in
conviction, defense counsel’s lack of preparation is the definition of
ineffective assistance of counsel and for the court of appeals to have found
otherwise is unreasonable.

256 F.Supp.2d at 733.  The court also found that the counsel’s performance was prejudicial,
given that petitioner was convicted in large part on the DNA analysis, and because the trial
judge stated that had the defense presented an expert witness, he would likely have ruled
differently.

62) Cox v. Donnelly, 267 F.Supp.2d 418, 423-424 (E.D.N.Y. 2003), vacated and remanded, 387
F.3d 193 (2nd Cir. 2004), relief granted, 2004 WL 2786311 (E.D.N.Y. Dec. 6, 2004)
(reporting results of evidentiary hearing convened to afford counsel opportunity to explain
conduct).  The district court granted relief on the ground that trial counsel was ineffective for
failing to object to a second degree murder instruction concerning intent to kill.  Petitioner
shot his friend’s jealous boyfriend during a confrontation, and the jury was charged, in
relevant part, that a “person intends the natural consequences of his acts.”  Petitioner
contended that this instruction shifted the burden of proof onto him in violation Sandstrom
v. Montana, 442 U.S. 510 (1979), and that his counsel’s failure to object was inexcusable and
prejudicial.  The district court agreed, explaining as follows:

[T]he intent instruction would likely have led at least some reasonable jurors
– and perhaps the jury as a whole – to understand that the burden on intent
had been shifted to petitioner in contravention of the Due Process Clause. It
would be rational and reasonable for a juror to believe on the facts of the
case that when petitioner pointed a gun at the man facing him and pulled the
trigger, death might result. And yet, petitioner on the facts could have been
found not to have intended to kill, but merely to wound or even to frighten
a feared aggressor. The prosecutor should have been burdened with the task
of proving that it was petitioner’s intent to kill. The charge failed to
accomplish its required task.

The district court also found that there could be no strategic justification for failing to object
to an erroneous burden-shifting instruction, and that, under either the Brecht or Chapman
standard, the instructional error was not harmless and the state court’s decision to the contrary
was an unreasonable application of Sandstrom and Strickland.   

63) Steidl v. Walls, 267 F.Supp.2d 919, 939 (C.D.Ill. 2003).  The district court granted  relief
from Steidl’s conviction for two capital murders, finding that trial counsel rendered
ineffective assistance because he failed to discredit the prosecution’s alleged accomplice
witness with readily available forensic and testimonial evidence.  The evidence at trial was
closely balanced and Steidl presented an alibi defense supported by several defense witnesses. 
He was convicted in large part on the basis of testimony by an alleged accomplice, Debra
Rienbolt.  In pre- and post-trial depositions and hearings, Rienbolt vacillated between
recanting and affirming her trial testimony against Steidl.  The district court cited several
grounds for granting relief on the ineffectiveness claim.  First, trial counsel failed to
investigate and present readily available testimony from Rienbolt’s supervisor to show that
Reienbolt was working at the time of the murders and could not have been an eyewitness to
the murders as she claimed.  Second, even though much of the case turned on forensic
evidence regarding knife wounds, counsel did no reading, spoke with no experts, failed to
conduct a meaningful cross-examination, and presented no evidence challenging the state’s
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assertion that the testimony from their expert constituted strong evidence of Steidl’s guilt. 
Third, counsel failed to present available expert testimony concerning physical evidence from
the crime scene that “was flatly inconsistent” with Rienbolt’s description of the same.  With
respect to each of these deficiencies, the court determined that the error was prejudicial and
habeas relief warranted.  Finally, the court found that the cumulative effect of these failures
constituted prejudicial ineffective assistance of counsel.  Accordingly, the district court held
that the state court decision reaching contrary conclusions was an unreasonable application
of federal law as well as an unreasonable determination of the facts.

64) Somerville v. Conway, 281 F.Supp.2d 515 (E.D.N.Y. 2003).  The district court granted relief
from Somerville’s enhanced sentence for burglary and assault conviction on the ground that
he received ineffective assistance of trial counsel.  Somerville was subject to an enhanced
sentence based upon his status as a second violent felony offender, which was predicated upon
an earlier Maryland conviction for robbery with a deadly weapon. In his direct appeal and this
petition, Somerville argued that his lawyer failed “to argue before the sentencing court that
the Maryland offense for which he was convicted is not equivalent to any New York felony
and that as a result he should not have been classified as a second violent felony offender.”
281 F.Supp.2d at 517. The district court agreed with the state court that Somerville should
have not been classified as a second violent offender. The state court also reasonably
determined that counsel’s failure to raise this issue caused Somerville prejudice. The district
court found, however, that the state court unreasonably determined that trial counsel’s conduct
was not deficient, reasoning as follows:

Given that the only legal question open at petitioner’s sentencing was his
status as a second violent felony offender and that resolution of the court’s
adjudication of that status might have significant effects on both petitioner’s
current sentence and on any sentence he might receive if he were to commit
a subsequent felony, defense counsel was obliged to be familiar with this
law.

281 F.Supp.2d at 523.  The state court decision to the contrary was unreasonable and the
petition was granted.

65) Batten v. Griener, 2003 WL 22284187 at *8-9 (E.D.N.Y. Aug. 26, 2003).  The district court
granted relief from Batten’s second degree murder conviction on the grounds that he received
ineffective assistance of counsel and that the prosecution committed a Brady  violation.  The
state convicted Batten based almost solely upon the testimony of one eyewitness to the
shooting.  The district court found that trial counsel was ineffective for failing to procure the
testimony of a material witness whose testimony would have shown, inter alia, that the
prosecution’s sole witness did not observe the perpetrator for a lengthy period of time, as he
contended at trial.  The district court concluded that “[t]rial counsel’s efforts to secure [the
witness’s] testimony were inadequate and cannot be excused as reasonable trial strategy. . .
. Counsel’s failure to take advantage of the procedural mechanisms available to him for the
production of this key witness was performance that fell below a reasonable professional
standard.”  In light of the prejudice created by this failure, the district court held that the state
court’s rejection of Batten’s ineffective assistance claim was an unreasonable application of
Strickland.  [Note:  For a summary of the grant of relief on the Brady claim, see SUCCESSFUL

CASES – OTHER CLAIMS – DISTRICT COURT CASES].

66) Harris v. Artuz, 288 F.Supp.2d 247 (E.D.N.Y. 2003), aff’d, 2004 WL 1303649 (2nd Cir.
June 14, 2004) (unpublished).  In this New York murder case, the district court granted relief
on petitioner’s ineffective assistance of counsel claim.  Petitioner was convicted primarily on
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the testimony of four eyewitnesses who were the victim’s friends. Trial counsel failed to
impeach one of the witnesses with forensic evidence that established that the events could not
have occurred as the witness described, and that the victim and eyewitnesses may have
colluded to frame Harris.  The district court found no strategic reason for this failure, and that
this evidence would have bolstered the defense’s misidentification theory. Because
impeachment of this witness would have undermined the remaining eyewitness testimony, the
failure was prejudicial.  The state court’s rejection of Harris’s ineffective assistance of
counsel claim was both contrary to and an unreasonable application of federal law.

67) Harris v. Senkowski, 298 F.Supp.2d 320 (E.D.N.Y. 2004).  The district court granted relief
in this pre-AEDPA New York robbery case, finding trial counsel ineffective for failing to
cross-examine the complaining witness (“Punu”) with a statement she made to a police officer
within thirty minutes of the crime, in which she described her attacker as a person eight inches
shorter and 100 pounds lighter than petitioner.  Only two witnesses testified at trial -- Punu
and a police officer other than the one who took her post-offense statement.  After a lengthy
discussion of the facts and procedural history, the district court concluded, in part, as follows: 

The failure of Harris’ counsel to confront Punu at trial with her prior
inconsistent statement given to the police within thirty minutes after she was
accosted is simply inexcusable.  A more compelling example of ineffective
representation is difficult to fathom.  Although, generally, the decision
whether to cross-examine a witness, and “to what extent and in what
manner," is "strategic in nature,” courts can “second-guess such decisions”
if there is “no strategic or tactical justification for the course taken[.]” 
Harris’counsel has offered what he believes were three strategic reasons for
abjuring cross-examining Punu about her prior inconsistent description of her
assailant:  (1) she was a “very strong witness”;  (2) “she never locked herself
into the [complaint] report,” and (3) he “didn’t want to appear to be pushing
her or badgering her in front of the jury.” Each is ludicrous.

298 F.Supp.2d at 337 (internal citations omitted).  The court went on to conclude that
petitioner was prejudiced, explaining that “the case ‘rose or fell’ on the strength of Punu’s
testimony,” the jury did not know about the “prior striking inconsistent identification by the
sole eyewitness,” there was no other evidence against petitioner, and the problems with
mistaken identification, particularly in cases involving cross-racial identifications, account
for a large number of miscarriages of justice.

68) Gersten v. Senkowski, 299 F.Supp.2d 84 (E.D.N.Y. 2004), aff’d, 426 F.3d 588 (2nd Cir.
2005), cert. denied sub nom. Artus v. Gersten, 547 U.S. 1191 (2006).  The district court
granted relief from petitioner’s convictions for multiple counts of sexual abuse against his
daughter, finding that trial counsel had been ineffective in failing to consult with medical and
psychological  experts in preparing to rebut the state’s case.  Counsel lacked experience in
sexual abuse cases, and lacked a working understanding of medical terminology necessary to
cross-examine the state’s medical expert, who claimed the alleged victim probably suffered
vaginal trauma and anal tearing.  Had counsel consulted a medical expert, he could have
presented evidence that the prosecution’s expert’s theory was scientifically invalid.  Likewise,
had counsel consulted a psychological expert, he would have been able to present evidence
that the “Child Sexual Abuse Accommodation Syndrome” theory presented by the
prosecution’s expert was no longer accepted within the research community.  The court
further determined that the state court’s rejection of petitioner ineffective assistance of
counsel claim involved an unreasonable application of federal law. 
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69) Wilson v. Vaughn, 304 F.Supp.2d 652, 660-661 (E.D. Pa. 2004).  The district court granted
relief from  petitioner’s convictions for murder, robbery, criminal conspiracy and violating
the Pennsylvania Corrupt Organizations Act (PCOA), finding that appellate counsel was
ineffective for failing to challenge the PCOA conviction on direct appeal.  While petitioner’s
direct appeal was pending, the state supreme court held in another case a defendant’s
membership in a “legitimate” organization (as opposed to a gang or other organization) was
an essential element in establishing a PCOA violation.  Because the undisputed evidence in
this case showed that petitioner was a gang member, and not a member of a legitimate
organization, the evidence was insufficient to sustain his PCOA conviction.  In finding that
appellate counsel performed deficiently in failing to challenge the PCOA conviction, the
district court rejected the state court’s determination that appellate counsel was justified in
not raising the claim because the error had not been preserved at trial, and that trial counsel
was justified in not preserving the error because the state supreme court decision giving rise
to the error had not been announced at the time of trial.  Finding that these holdings
“internally inconsistent,” the district court concluded that “it is indisputable that petitioner
could have raised [the claim] on direct appeal,” and that the state court’s decision involved
an unreasonable application of federal law.  With regard to prejudice, the court noted that the
PCOA charge enabled the prosecution at trial to present substantial evidence of other offenses
which would not otherwise have been admitted, and concluded that, had appellate counsel
challenged the PCOA conviction, there was a reasonable probability that the state supreme
court would have reversed petitioner’s convictions.

70) Bowen v. Giurbino, 305 F.Supp.2d 1131, 1140-1142 (C.D. Cal. 2004).  The district court
granted relief in this California second degree burglary case, that trial counsel was ineffective
for failing to object to the prosecutor’s repeated references to a prior, theft-related conviction. 
Under state law, a defendant charged with “petty theft with a prior” has a right to stipulate to
the existence of a prior conviction and thereby preclude the jury from hearing about the fact
of the conviction, which serves only as a sentencing factor and therefore warrants no
consideration by the jury as to guilt or innocence.  In this case, counsel did not object as the
prosecutor brought petitioner’s prior theft-related conviction to the jury’s attention five times
during the short trial.  Petitioner was prejudiced by trial counsel’s omissions, and the state
court’s denial of relief involved an unreasonable application of Strickland v. Washington. 
[Note:  For a summary of the other grounds on which relief was granted in this case, see
SUCCESSFUL CASES – OTHER CLAIMS – DISTRICT COURT CASES]. 

71)  Mitchell v. Ayers, 309 F.Supp.2d 1146 (N.D. Cal. 2004).  The court granted relief in this
California burglary case, finding trial counsel ineffective for failing to investigate a witness
who, if called to testify, would have corroborated petitioner’s claim that he did not enter the
victim’s home with intent to commit a felony, but instead to escape people who were
threatening his life.  The witness, who was available to testify, would have said that petitioner
ran away in the direction of the victim’s home after being threatened, and that petitioner had
used drugs and had been acting paranoid on the night of the incident.  Given the substantial
impact this evidence would have had at trial, petitioner was prejudiced, and the state court’s
denial of relief involved an unreasonable application of federal law.

72) Tucker v. Renico, 317 F.Supp.2d 766, 775 (E.D. Mich. 2004).  The district court granted
relief from petitioner’s convictions for breaking and entering and criminal sexual conduct,
finding that trial counsel was ineffective for failing to present available evidence undermining
the alleged victim’s claims.  The alleged victim testified at trial that she had known petitioner,
but attempted to minimize the extent of their relationship, characterizing it as only “spiritual.” 
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She also acknowledged that she had two children by petitioner, but claims they both resulted
from prior sexual assaults by him.  In support of his ineffective assistance claim, petitioner
presented evidence indicating that he and the alleged victim “has a long-term, common-law,
spousal relationship; she held herself out as his wife; and the petitioner maintained a residence
at [her house].”  The evidence also showed that petitioner had a relationship with his children,
and that the alleged victim had a “cordial relationship” with petitioner’s family members. 
With regard to prejudice, the court determined that the evidence, if presented, would have
impacted the jury’s findings on whether petitioner had a right to enter the dwelling as a
resident thereof, and on whether any sexual contact had been consensual.  

73) Willis v. Cockrell, 2004 WL 1812698 (W.D. Tex. Aug. 9, 2004).  The district court granted
relief on several grounds in this Texas capital case.  With regard to counsel’s ineffectiveness
at the guilt-innocence phase, the court determined that the Texas Court of Criminal Appeals
transgressed clearly established federal law in holding that Willis had to show each attorney’s
performance, as opposed to the defense representation as a whole, met the Strickland
requirement.  The district court further found counsel was deficient for failing to investigate
petitioner’s demeanor and failing to discover the administration of unnecessary medication.
The district court held that under Strickland, courts may not defer to counsel’s decisions that
are not strategic or are not informed by a reasonable investigation; therefore, the CCA’s
assumption that the failure to investigate was adequate was an unreasonable application of
clearly established federal law.  In addition, the district court determined that trial counsel had
been ineffective for failing to object to the prosecutor’s reference to petitioner’s non-
testimonial demeanor as evidence of guilt because the CCA determined on direct appeal that
the prosecutor’s comments violated state law and an objectively reasonable attorney would
have objected to the comments.  The district court further held that the CCA’s determination
that petitioner was not prejudiced by counsel’s deficient performance was objectively
unreasonable in light of the Supreme Court’s jurisprudence on the potential harm of
involuntarily administering inappropriate medications to defendants.  

The court further found that counsel was ineffective during the sentencing phase. The
court explained that trial counsel’s failure to present mitigating evidence was deficient
performance because the decision was a result of poor planning and a lack of a thorough
investigation of the law and facts relevant to all plausible lines of defense.  The mitigating
evidence would have included testimony of at least five officers that petitioner was respectful,
well-behaved and did not act violently; testimony of others that petitioner was not violent;
testimony that petitioner turned himself in; testimony of petitioner’s heroic acts; and
testimony of family and friends who described petitioner as caring and responsible.  The CCA
unreasonably applied clearly established federal law that requires defense counsel to prepare
for and investigate mitigating evidence.  Because the CCA did not reach the prejudice prong,
the district court was not constrained by §2254(d) and held that petitioner was prejudiced
because the mitigating evidence went directly to the issue of petitioner’s propensity for future
dangerousness.  The district court further held that although it was not constrained by
§2254(d), any determination that petitioner was not prejudiced is an unreasonable application
of clearly established federal law.  [Note:  For a summary of the other grounds on which relief
was granted in this case, see SUCCESSFUL CASES – OTHER CLAIMS – DISTRICT COURT

CASES].

74) Marshall v. Hendricks, 313 F.Supp.2d 423 (D.N.J. 2004), aff’d sub nom. Marshall v.
Cathel, 428 F.3d 452 (3rd Cir. 2005), cert. denied, 547 U.S. 1035 (2006).  The district court
granted relief to the death-sentenced petitioner based on ineffective assistance of counsel
during sentencing where trial counsel presented no evidence, only a general and short
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statement, at sentencing, failed to conduct any investigation into possible mitigating factors,
provided no objectively reasonable justification for his failures, failed to meaningfully consult
with petitioner regarding how to proceed during sentencing, and failed to request a
continuance to permit a mitigation investigation.  The district court relied upon the ABA
Standard for Criminal Justice, the language in Strickland, and “actual courtroom practice of
capital defenders in New Jersey . . . [i]n the fifty-five capital cases tried in New Jersey state
courts between 1982 and the spring of 1986 when [petitioner] was convicted” to deduce the
prevailing professional norms in 1986, which required “a thorough investigation into facts
relevant to both guilt and sentencing,” including “interviews with family members and other
witnesses, an examination of an array of other mitigation evidence, and presentation of that
evidence at sentencing.”  313 F.Supp.2d at 441-442.  The district court further stated that
“[n]o matter how difficult, [trial counsel] had an obligation either to convince [petitioner] to
cooperate with him in preparing a case for life, or to find a way to conduct an investigation
without [petitioner]’s assistance.”  313 F.Supp.2d at 451.  Regarding counsel’s statements to
jurors during sentencing, the district court determined that they could not “characterize this
‘verbal shrug of shoulders’ as advocacy, much less find it reasonable representation in the
context of a capital murder trial.” 313 F.Supp.2d at 455.  Ultimately, the district court
determined that, “[h]ad competent counsel investigated and presented even a portion of the
evidence [presented in the post-conviction proceedings], there is a reasonable likelihood that
the jury would have returned a life sentence.”  313 F.Supp.2d at 456.

75) Banyard v. Duncan, 342 F.Supp.2d 865 (C.D. Cal. 2004).  After concluding that petitioner
was entitled to relief on his Eighth Amendment challenge to his Three Strikes sentence of
twenty-five years to life for possession of a fraction of a gram of rock cocaine, the court went
on to hold that both trial and appellate counsel had been ineffective. Trial counsel was
ineffective, the court concluded, for failing to investigate and establish that petitioner’s assault
conviction – which served as a basis for the enhanced sentence – did not constitute a serious
felony; and for advising petitioner to admit to having been convicted of a serious felony
without investigating.  Appellate counsel was ineffective for failing to investigate and  raise
trial counsel’s ineffectiveness on appeal.

76) Rolan v. Vaughn, 2004 WL 2297407 at *12-14 (E.D. Pa. Oct. 12, 2004), aff’d, 445 F.3d
671 (3rd Cir. 2006).  The district court granted relief in this former capital case, finding that
trial counsel had been ineffective at the guilt-or-innocence phase (originally, petitioner had
been sentenced to death, but his death sentence had been vacated by a state post-conviction
court and a life sentence had been imposed).  After concluding that the state court’s decision
denying relief was based on an unreasonable determination of the facts within the meaning
of §2254(d)(2), the court found that petitioner met the unreasonableness “prong of Strickland
because courts have uniformly held that failure to conduct any pretrial investigation or
interview identified witnesses is objectively unreasonable.” (citations omitted).  The evidence
revealed that although petitioner gave trial counsel the name of a defense witness early in the
proceedings, trial counsel failed to even attempt to interview the witness.  Also, trial counsel
“misidentified [the witness] as an alibi witness and turned his name over to the prosecutor,
. . . [and] relied upon the prosecutor’s representation at trial that [the witness] did not have
any information about the crime.” The district court determined that petitioner was prejudiced
by trial counsel’s ineffectiveness because the witness’ testimony would have “shed[] light on
three key contradictions in the testimony of the prosecution’s main witnesses” and
undermined confidence in the outcome of the trial.

77) Robinson v. Stegall, 343 F.Supp.2d 626 (E.D. Mich. 2004).  Finding that the state courts
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unreasonably applied clearly established federal law, the district court conditionally granted
petitioner relief in this kidnapping case.  First, the district court noted that the state appellate
court based its decision “upon a misunderstanding of the basic facts of [p]etitioner’s conflict
of interest claim, and a misunderstanding of the body of Supreme Court case law governing
conflict of interest claims,” where the state appellate court incorrectly stated that petitioner
and a co-defendant were represented by attorneys at the same firm when the two were actually
represented by the same attorney until the final pretrial conference, when petitioner was
represented by an employee of the co-defendant’s attorney.  343 F.Supp.2d at 636.  The
district court noted that the state court “simply ignores what is clear from the record: many
important strategic, trial preparation decisions were made when [p]etitioner and [co-
defendant] were represented by the same attorney,” including waiving the preliminary
hearing, failing to file pretrial motions for suppression of identification testimony and
conducting a hearing on the identification testimony, and failing to pursue plea negotiations. 
Id.  The district court further held that the state court’s review of “whether a conflict existed
and whether adverse effects resulted therefrom are of far too narrow and limited a focus” and
was “inexplicably limit[ed to an] examination [of] potential adverse effects during trial,”
which is “in direct contravention of clearly established Supreme Court precedent.” 343
F.Supp.2d at 637. The district court went on to conclude that the state court’s reasoning that
conflicted representation was cured by representation by different attorneys at trial was
unreasonable because “the conflicts problem is not remedied by handing over representation
of one co-defendant who is facing by far the most serious charge to a salaried employee or
associate, when the employer-attorney continues to represent the co-defendant who faces a
much less serious charge.”  Id.  The district court held “[t]here was an actual conflict of
interest in this case based upon the nature of the charges brought against each defendant,
which differed markedly in severity.”  343 F.Supp.2d at 637.  Both defendants could have
been charged with kidnapping and attempted kidnapping, but only petitioner was charged with
both; therefore, the co-defendant had a strong incentive to waive the preliminary examination
so that he could proceed to trial as quickly as possible.  On the other hand, petitioner did not
have the same incentive because he was charged with the more severe crimes and the
preliminary examination would have provided him an opportunity “to develop impeachment
material regarding possible weaknesses and inconsistencies in the testimony of the nine-year
old kidnapping victim” for his defense of mistaken identity. 343 F.Supp.2d at 638. 
Furthermore, conducting a hearing to determine the admissibility of the identification
testimony would have delayed the trial exposing the co-defendant to more severe charges, but
would have allowed petitioner an opportunity to develop impeachment testimony.  The district
court determined that counsel’s reasons for waiving the preliminary examination – a desire
not to preserve the witnesses’ testimony – and for not seeking suppression of the identification
testimony were unreasonable and inadequate because the witnesses were young, likely to
appear at trial, and more susceptible to suggestions from adults due to their ages. 

78) Schiwlochan v. Portuondo, 345 F.Supp.2d 242 (E.D.N.Y. 2004), aff’d, 150 Fed. Appx. 58
(2nd Cir. 2005).  After finding that the state court’s denial of relief on petitioner’s ineffective
assistance of counsel claim was based on an unreasonable determination of the facts in light
of the evidence presented in the state court proceeding (§2254(d)(2)), the district court
granted  relief in this murder case on the ground that trial counsel was ineffective for failing
to convey the trial judge’s plea offer.  At a federal evidentiary hearing, trial counsel admitted
that the trial judge “offered to sentence petitioner to the minimum term of imprisonment if he
pled guilty to the murder count” but counsel never conveyed that plea offer nor ever discussed
the possibility of a plea offer with petitioner.  345 F.Supp.2d at 260.  From this evidence, the
district court concluded that “petitioner’s counsel provided assistance that fell below an
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objective standard of reasonableness by failing to convey the existence of a plea offer
extended by the trial judge and rendering advice on the terms.”  The court further found that
the state court’s “finding that [trial counsel] rendered ‘reasonably competent’ representation
by providing ‘advice concerning possible sentences’ is an unreasonable application of law”
given trial counsel’s admission that he “never fully discussed with petitioner the maximum
imprisonment petitioner faced at sentencing if convicted at trial due to [trial counsel]’s belief
that petitioner would not be so sentenced.” 345 F.Supp.2d at 261.  In sum, “petitioner’s
counsel failed to ‘render the most basic advice’ to his client in failing to convey the terms of
a plea offer and give an accurate comparison of the maximum sentencing petitioner would
have faced upon a guilty plea and after a trial.” 345 F.Supp.2d at 262.  The court went on to
find petitioner had been prejudiced, reasoning that the large sentencing disparity between his
actual exposure and the plea offer, coupled with petitioner’s statements that he asked counsel
if there were a plea offer and that he would have accepted the judge’s offer, established a
reasonable probability that petitioner would have accepted the plea offer.  Finally, the court
determined the appropriate remedy to be specific performance of the plea offer and reduced
petitioner’s sentence.  

79) Casey v. Frank, 346 F.Supp.2d 1000, 1015-1016 (E.D. Wis. 2004).  The district court
granted relief in this sexual assault case, finding that trial counsel provided ineffective
assistance of counsel by failing to obtain former counsel’s file, and that appellate counsel also
provided ineffective assistance by failing to obtain former counsel’s file.  Appellate counsel’s
testimony revealed that “he knew that [former counsel]’s file contained witness statements
but that he chose to proceed without seeing them.”  The district court held “[s]uch conduct
was objectively unreasonable . . . [because a] lawyer may not make a strategic decision of
such significance without conducting an investigation.”  The court also held that petitioner
was prejudiced, noting that although the state appellate court did not engage in Strickland
prejudice analysis and therefore, §2254(d) would not apply, the state “court’s determination
does not withstand scrutiny” even under the AEDPA. The district court explained that “the
[state] court of appeals turned a blind eye to the potential impact of the witnesses who gave
statements to [former counsel] on the outcome of the case.  In its cursory discussion of
prejudice, the state court failed even to mention most of the statements, much less analyze
their potential significance.”  The district court concluded that “[t]he critical issue in the case
was credibility, and a number of statements [in former counsel’s file] severely undercut the
credibility of the state’s principal witnesses.”

80) Higgins v. Renico, 362 F.Supp.2d 904, 918 (E.D. Mich. 2005), aff’d, 470 F.3d 624 (6th Cir.
2006).  The district court granted relief in this murder case, finding trial counsel ineffective
for failing to cross-examine the key prosecution witness.  Remarking that failing to cross-
examine a witness can be sound strategy, the court stated that counsel’s candid admission on
the record that the reason he did not question the witness was because he was not prepared
is not sound strategy; therefore, counsel provided deficient performance.  Moving to the
second prong, the district court determined that the state court unreasonably applied federal
law in failing to conclude that petitioner had been prejudiced.  The court explained that the
witness counsel failed to question was the only witness that implicated petitioner as the
shooter, the witness had a motive to lie because he was also a suspect, multiple
inconsistencies existed among the witness’ statements, and the witness was not questioned
regarding gun residue on his hands on the day of the shooting.  The court noted that “[t]he
plain fact that [the witness’] direct testimony was not challenged on cross-examination likely
left the jury with the impression that the petitioner tacitly accepted it.”
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81) Singletary v. Fischer, 365 F.Supp.2d. 328 (E.D.N.Y. 2005).  The district court granted
petitioner relief from his conviction of depraved indifference murder where trial counsel
provided ineffective assistance by failing to adequately attack petitioner’s confession based
on petitioner’s low intelligence, lack of expert testimony, and the police officer’s use of
trickery.  First, addressing the procedural history of the case, the court noted that although
petitioner had exhausted his claim, “no state court has had before it the available mental
retardation evidence and the scientific agreement that the conditions of petitioner’s confession
substantially increased the possibility that it was neither voluntary in a constitutional sense,
nor even an accurate indication of guilt.” 365 F.Supp.2d at 330.  This is because trial counsel
never had petitioner examined or argued this issue at trial; appellate counsel had petitioner
examined but did not raise the issue on appeal because it was not appropriate on direct appeal;
and petitioner conducted his state post-conviction relief proceedings pro se.  Noting that it
could stay the federal proceedings and request that counsel commence the state post-
conviction relief proceedings again, the federal court declined to do so because “the approach
most consonant with Second Circuit and state practice appears to be for this court to now
decide the case on the present record without further burdening the state courts.”  365
F.Supp.2d at 331.  Relying upon the expert’s report that petitioner had a full scale IQ of 63,
had been diagnosed as mentally retarded, and was illiterate, the district court held that “the
issue of the effect of trickery in inducing this petitioner’s confession floats like a dark cloud
above this case . . . [and d]efense counsel was deficient in failing to bring these matters to the
state court’s attention.”  365 F.Supp.2d at 337.  The court fully credited the expert’s testimony
that “under similar circumstances where state defense counsel requested his assistance, a
finding by the district attorney, jury, or trial court might well have been favorable to
petitioner.”  365 F.Supp.2d at 334. The court explained that “[w]ithout expert testimony on
the [confessions by people of low intelligence] there is no way the jury could have appreciated
and evaluated the probative force of the confession.”  Id.  The court further noted that “[w]ere
this a bench trial before this court it would give little weight to the confession and would be
compelled to find petition not guilty.”  365 F.Supp.2d at 337.

82) Satterlee v. Wolfenbarger, 374 F.Supp.2d 562 (E.D. Mich. 2005), aff’d, 453 F.3d 362 (6th
Cir. 2006), cert. denied, 549 U.S. 1281 (2007).  The district court granted relief in this drug
case, finding that trial counsel was ineffective for failing to adequately communicate a plea
offer. Citing Griffin v. United States, 330 F.3d 733 (6th Cir. 2003), the district court held that
a defense attorney’s failure to inform a defendant of a prosecutor’s plea offer is deficient
performance.  Noting that the Sixth Circuit does not require a defendant to support his
assertion with additional objective evidence, the district court held that it is sufficient that
petitioner stated that he would have accepted the plea.  Based on the evidence presented at an
evidentiary hearing, the court went on to find that petitioner had established by clear and
convincing evidence that the prosecutor made a plea offer and that the defense attorney never
communicated that offer to the defendant.  “In so ruling, [the district c]ourt [found] that
petitioner’s testimony that no such offer was ever conveyed to him prior to trial to be more
credible than [trial counsel]’s testimony” 374 F.Supp.2d at 568.  The court based this ruling
on several factors: (1) trial counsel had difficulty remembering most of the details of the case,
which the court found hard to believe based on counsel’s substantial fee; (2) petitioner and
his mother denied receiving a letter mailed by defense counsel concerning a plea offer, and
trial counsel could not recall any discussions regarding plea offers with petitioner between
the date he sent the letter and the date of trial, which diminished trial counsel’s credibility that
it would have been his practice to communicate all plea offers to his clients; (3) trial counsel’s
testimony that certain plea offers were conditioned upon further cooperation was refuted by
the prosecutor’s testimony that the final plea offer was unconditional; (4) the fee arrangement
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provided trial counsel an additional $25,000 if the case went to trial, creating a disincentive
for counsel to seek a plea agreement; (5) petitioner sought to plead guilty from the time of his
arrest by cooperating fully with investigators; and (6) there was a large disparity between the
plea offer and the sentence petitioner received.  Finally, the court granted petitioner relief
unless the state takes action within sixty days of the order to offer petitioner the same deal that
counsel failed to communicate. 

83) Taveras v. Smith, 388 F.Supp.2d 256 (S.D.N.Y. 2005), aff’d, 463 F.3d 141 (2nd Cir. 2006). 
The district court granted relief in this second degree murder, weapons possession, and
bribery case, in which the state court refused to appoint counsel to assist in petitioner’s 2001
appeal of his 1988 in absentia convictions, which were not executed until 1997 when
petitioner was apprehended.  After declining to decide whether the state court had adjudicated
petitioner’s claim on the merits, the court flatly rejected the state’s contention that the
appellate court need not appoint counsel because the fugitive disentitlement doctrine applied
to petitioner’s case and thus, dismissal of his appeal was correct.  The court held that “the
Supreme Court has made clear that the right to appellate counsel does not permit an exception
in those circumstances where the threshold issue on appeal is the applicability of the fugitive
disentitlement doctrine.” 388 F.Supp.2d 271.  The district court ordered petitioner released
unless within sixty days the state appellate division reinstates his appeal and appoints counsel.

84) Rollins v. Horn, 2005 WL 1806504 (E.D. Pa. July 26, 2005), aff’d, 386 Fed.Appx. 267 (3rd
Cir. 2010), cert. denied sub nom. Rollins v. Wetzel, 563 U.S. 939 (2011).  The district court
granted sentencing phase relief on petitioner’s ineffective assistance of counsel claim in this
Pennsylvania capital case.  The court found that the state court’s rejection of the claim where
counsel had no indication that petitioner had any mental problems was contrary to and an
unreasonable application of Strickland, which imposes a duty upon counsel to investigate or
make an objectively reasonable decision not to investigate that is not predicated on counsel’s
pre-existing knowledge of potential mitigating evidence.  The district court explained that the
state court “overlooked the potentially mitigating value of evidence concerning [petitioner]’s
childhood and upbringing” by addressing only mitigating evidence of mental infirmities,
which is directly contrary to federal precedent. 2005 WL 1806504 at *7. In addition, the state
court’s decision was contrary to federal law because it is objectively unreasonable for counsel
to wait until after the verdict is rendered to investigate mitigation evidence, and trial counsel
did just that. The district court found prejudice arising from counsel’s failures where powerful
mitigating evidence regarding petitioner’s background was available, including organic brain
damage, severe emotional disturbance, and abusive home environment.  Noting that trial
counsel did not overlook medical evidence showing petitioner’s brain damage or mental
illness because none existed at the time of trial, the district court held that “[i]t is because of
counsel’s failure to investigate any potential sources of mitigating evidence until after the
verdict that [p]etitioner must now rely on expert opinions obtained ten years after conviction.”
2005 WL 1806504 at *10.  Responding to the assertion that trial counsel had petitioner
evaluated, the district court noted the inadequacies of the evaluation: the doctor interviewed
petitioner one day after the penalty phase for thirty minutes. In sum, the court determined that
if the jury had heard the evidence regarding petitioner’s life history and his mental infirmities,
a reasonable probability existed that at least one juror would have voted against the death
sentence. 

85) Dempsey v. Bobby, 412 F.Supp.2d 720, 731-32 (N.D. Ohio 2005).  The district court granted
relief in this non-capital case on petitioner’s claim that trial counsel was ineffective for failing
to investigate, interview, and present several witnesses, whose names petitioner provided
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before trial. “Given the absence of any direct evidence that [petitioner] carried out the crimes
and the relatively weak evidence . . ., [trial counsel]’s failure to investigate, interview, and
present testimony from witnesses which would have significantly bolstered defendant’s theory
of the case undermines confidence in the jury’s verdict.”

86) Figueroa v. Vaughn, 2005 WL 2212362 (E.D. Pa. Sept. 9, 2005).  In this sex crimes case,
the district court granted relief in the form of ordering the reinstatement of petitioner’s state
court direct appeal nunc pro tunc.  The court held that, “[o]n collateral review, the state court
did not properly construe [p]etitioner’s claims against appellate counsel [when t]he PCRA
court considered the claim as one for ineffective assistance of counsel when it should have
considered it as a constructive denial of counsel.”  2005 WL 2212362 at *2.  Noting the
extensive Supreme Court jurisprudence concerning a criminal defendant’s right to counsel on
direct appeal and the presumption of prejudice when actual or constructive denial of counsel
occurs, the district court held that petitioner’s Sixth Amendment right to counsel was violated
where counsel consented to submitting petitioner’s pro se brief to the appellate court, but
failed to make an appearance on petitioner’s behalf.  The court explained:

[A]ppellate counsel . . . was responsible for advocating on behalf of
petitioner.  That advocacy, included but was not limited to, writing and
submitting the appellate brief for judicial consideration and making any oral
argument required.  Appellate counsel’s role as an advocate requires that he
support his client’s appeal to the best of his ability.  Counsel is able to render
legal analysis that a pro se petitioner is not likely able.  Counsel is
responsible for framing the appellate issues in a meaningful and legally adept
manner.  Here, instead, appellate counsel relied upon and accepted the legal
work of the [p]etitioner.  Counsel claims to have reviewed the work and
provided a copy of a case that [p]etitioner requested.  Reviewing the
petitioner’s pro se brief and providing a single case does not constitute
assistance of counsel.

2005 WL 2212362 at *4 (internal citations omitted).  Here, the mere formal appointment of
appellate counsel did not fulfill the constitutional guarantee of the Sixth Amendment because
“counsel failed to act as an advocate – there was no meaningful adversarial challenge.”  2005
WL 2212362 at *5.  After rejecting the state court’s factual determination that the agreement
between petitioner and appellate counsel that petitioner’s pro se brief would be submitted to
the court as contradicted by the record, the court added that this case was not about the waiver
of counsel, and at no point on the record did petitioner indicate that he wished to proceed pro
se.  “No matter how well-acquainted a defendant may be with the legal system, his or her legal
knowledge should not be substituted for the professional legal acumen of an attorney.  An
informal agreement between counsel and client does not obscure the duties of counsel.”  2005
WL 2212362 at *6.  Finally, the court ordered that petitioner’s direct appeal must be
reinstated within 90 days.  

87) Hanna v. Price, 2005 WL 3088341 (W.D. Mich. Nov. 17, 2005), aff’d, 245 Fed.Appx. 538
(6th Cir. Aug. 27, 2007) (unpublished).  The district court granted relief in this murder
cases, finding, inter alia, that trial counsel provided ineffective assistance by failing to object
to the prosecutor’s elicitation of testimony from a police officer that petitioner invoked his
right to silence, and improper appeals to juror sympathy during closing argument. [see also
SUCCESSFUL CASES – OTHER CLAIMS, infra].

88) Lowdermilk v. United States, 2005 WL 3560640 (E.D. Tenn. Dec. 28, 2005).  The district
court partially granted this §2255 petition, finding that petitioner was entitled to an out-of-
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time appeal because his trial counsel ignored his request to file an appeal.  Rejecting the
government’s contention that counsel had not been ineffective because a direct appeal would
have been a waste of judicial resources, the court, citing Anders v. California, 386 U.S. 738
(1967), instructed that the proper course of action in such a situation is for the attorney to give
notice of the appeal and file a no-merit brief.

89) Tice v. Wilson, 425 F.Supp.2d 676 (W.D. Pa. 2006), aff’d, 2008 WL 1962270 (3rd Cir.
May 7, 2008) (unpublished), cert. denied, 555 U.S. 948 (2008). The district court granted
relief from the sub-set of petitioner’s sex crime convictions alleged to have occurred during
a period as to which trial counsel failed to investigate and present strong alibi evidence.  After
determining that petitioner overcame the procedural default of this claim because the new
alibi evidence supported a finding of a miscarriage of justice with respect to the convictions
at issue, the court went on to find that trial counsel had been deficient in relying strictly on
petitioner’s memory of his whereabouts over the three month period covered in the
indictment, rather than performing a real investigation.  Based on the strength of the available
alibi evidence and the prosecution’s inability to refute that evidence, the court concluded that
petitioner had been prejudiced.     

90) Adams v. Quarterman, 2006 WL 2842075 (N.D. Tex. Sept. 29, 2006), aff’d, 2009 WL
1069330 (5th Cir. April 22, 2009).  The district court granted relief in this Texas capital case
on petitioner’s claim that trial counsel was ineffective for failing to investigate and present
mitigating evidence.  As to deficient performance, the district court rejected the state’s
contention that petitioner’s claim was foreclosed by his instruction to trial counsel that no
family members be called, and found that the state court’s factual findings on this point were
inaccurate because petitioner did provide counsel with information on his mother and siblings,
and revealed several negative experiences from his childhood. The court further noted that
petitioner’s reluctance to include his family “is colored by the defense team’s failure to sit
down and explain the importance of such evidence in mitigation.” and that, under Rompilla
v. Beard, 545 U.S. 374 (2005), “a lawyer in a capital case retains a duty to make reasonable
efforts to pursue mitigating evidence regardless of the client’s level of participation.”  2006
WL 2842075 at * 3.  

In this case, trial counsel put on no mitigating evidence at the penalty phase.  In
collateral proceedings, however, petitioner presented lay and expert affidavits showing that:
he was conceived through marital infidelity; his mother had multiple volatile relationships
including alcohol abuse and physical violence; he suffered devastating poverty; abandonment,
physical abuse, and sexual abuse; he had a personal history of substance abuse, bipolar
disorder, and a personality disorder.  Additionally, at a federal evidentiary hearing, trial
counsel testified that he spoke to petitioner’s mother and step-father over the phone several
times but their apparent lack of interest in the case dissuaded him from pursuing petitioner’s
family history any further. Counsel also claimed that the decision not to present evidence of
petitioner’s background had been strategic, based on his experience with juries and the effect
of neglect/abuse evidence and the abundance of bad character evidence.  The district court
rejected this claim, explaining that counsel’s inadequate investigation precluded a truly
strategic decision. The court also added that no one ever explained the importance of
mitigation evidence to petitioner, and that his mother’s disinterest was a “red flag” that should
have caused the attorney to investigate.  At bottom, the court found, decision to end the
investigation was unreasonable in light of the evidence known by the attorney, and the scope
of the investigation was unreasonable in light of the information available.  Finally, the court
concluded that counsel’s performance had been prejudicial because the mitigating evidence
that could have been presented was substantial. 
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91) Wynters v. Poole, 464 F.Supp.2d 167 (W.D.N.Y. 2006).  The federal magistrate (by consent
of the parties pursuant to 28 U.S.C. § 636(c)) granted relief in this first degree rape case,
finding that the prosecutor engaged in misconduct by eliciting evidence from an investigator
that petitioner cooperated during an interrogation until the officer asked him to take a
polygraph, whereupon petitioner requested an attorney.  [See SUCCESSFUL CASES - OTHER

ISSUES].  Because the substantive claim was defaulted due to trial counsel’s failure to object,
the magistrate also examined whether petitioner had shown cause and prejudice in the form
of counsel’s ineffectiveness, and concluded that he had. The magistrate found that counsel
had grounds to object to the prosecutor’s examination because (1) the reference to petitioner’s
invocation of the Fifth Amendment was plainly improper as it was of such a character to
comment on petitioner’s failure to testify, (2) the reference to petitioner’s invocation of his
Sixth Amendment right to counsel was improper because the right to consult with counsel is
such a fundamental right, and (3) the reference to petitioner’s refusal to take a polygraph sent
a clear message to the jury that it could infer guilt from his failure to take the test.  The court
went on to find that the prosecutor deliberately elicited this information, and that the
prosecutor’s misconduct was particularly disturbing here because the jury’s decision
depended upon whom the jury found more credible.  Addressing defense counsel’s conduct,
the court held that counsel obviously realized the prosecutor’s examination was improper
because counsel attempted to mitigate it during cross examination.  However, the court found
no evidence that defense counsel made an intelligent and tactical decision not to object where
the exchange between counsel and the investigator could “only be read as an ineffectual and
damaging cross-examination in which trial counsel only reinforced the negative evidence
elicited on direct examination.”  464 F.Supp.2d at 180.  The court further held that petitioner
suffered prejudice because the case depended entirely upon the credibility of the victim
compared to petitioner and the introduction of the investigator’s testimony clearly undermined
petitioner’s credibility.  Thus, the court held the state court’s summary rejection of
petitioner’s ineffective assistance of counsel claim was an unreasonable application of clearly
established federal law.  

92) Hays v. Farwell, 482 F.Supp.2d 1180 (D. Nev. 2007).  The district court granted relief from
petitioner’s conviction for sexual abusing his daughter, finding that petitioner’s ex-wife
(mother of his daughter) “wanted desperately to be released from the responsibility of her five
young children and from her marriage . . . [and] set in motion a most insidious plan to break
the bonds that held her” by coercing their daughter to make accusations of sexual abuse
against petitioner. 482 F.Supp.2d at 1184 The court ultimately concluded that “the state
courts’ handling of his claims, together with the evidence brought forth at the evidentiary
hearing clearly and convincingly demonstrates, not only is [petitioner] innocent of the charges
against him, but that his criminal prosecution was wrought with constitutional violations so
egregious, resulting in consequences so grave, and incarceration so lengthy, that [petitioner]
is entitled to immediate and unconditional release.” 482 F.Supp.2d at 1186

After addressing and granting relief on several other issues [see SUCCESSFUL CASES

– OTHER ISSUES, supra] the court turned to petitioner’s ineffective assistance of counsel
claims and concluded that both trial and appellate counsel had been ineffective.  The court
first held that trial counsel was ineffective for failing to seek an evidentiary hearing on
petitioner’s first motion for a new trial, which would have provided an opportunity to apprise
the trial court of important information about the alleged victim’s recantations. Next, the court
held counsel was ineffective for failing to prepare and present independent expert testimony
and independent medical evidence.  The court also determined counsel was ineffective when
he conceded petitioner’s guilt during closing argument.  “Concession of guilt by your own
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counsel,” the court observed, “is damning and the prejudice is evident.”  482 F.Supp.2d at
1198.  Additionally, the court determined counsel had a clear conflict of interest because
petitioner had filed a civil suit against counsel during the course of the representation. 
Counsel had moved to withdraw following the filing of the lawsuit, and the district court held
that the trial court’s failure to inquire into the potential conflict before denying the motion
violated petitioner’s Sixth Amendment rights.  Likewise, the court held counsel was
ineffective at sentencing because he failed to argue on petitioner’s behalf.  The record
revealed that counsel reported to the court that he had nothing to say in terms of sentencing. 
Next, the district court determined that counsel failed to adequately cross-examine witnesses,
including the social worker and the nurse practitioner who conducted the sexual assault
examination.  Although counsel did cross-examine these witnesses, he did so with little vigor
and much deference, did not challenge the conclusions or the expertise of the nurse, and did
not challenge the nurse’s methods.  Finally, counsel was ineffective because he failed to
object to prosecutorial misconduct during the trial –  the prosecutor argued that the
presumption of innocence flew out the window and that the protective bubble of innocence
burst when the victim pointed her finger at petitioner indicating he had assaulted her.  The
court concluded that removing or minimizing the presumption of innocence in the eyes of the
jury is improper and highly prejudicial, denying the defendant a fair trial.  

The court also granted relief on the ground that appellate counsel (same counsel at
trial) was ineffective for attacking only the sufficiency of the evidence and the denial of the
motion for new trial.  Recognizing that petitioner was granted leave to file a supplemental
brief, which received little consideration by the appellate court, the district court held
petitioner had shown prejudice based on its previous analysis of the merits of many of
petitioner’s claims.  

Finally, the court concluded that petitioner had suffered the effects of cumulative
error and was entitled to relief where the court found numerous constitutional errors coupled
with strong, clear and convincing evidence of petitioner’s actual innocence.  

93) McNeill v. Branker, 601 F.Supp.2d 694 (E.D.N.C. 2009).  The district court granted penalty
phase relief in this North Carolina capital case on petitioner’s claim that trial counsel were
ineffective for failing to investigate mitigating evidence.  At petitioner’s 1996 sentencing trial,
counsel presented as witnesses McNeill’s mother, father, sister, an aunt, a cousin and a second
cousin, all of whom testified to positive aspects of petitioner’s character and history, including
honorable military service.  Counsel called these witnesses shortly after a brief group meeting
at the courthouse on the day of the sentencing proceeding.  In preparation for trial, counsel
did have petitioner examined by a mental health expert, but directed the expert to focus on
competency to stand trial and criminal responsibility, and did not present expert testimony at
sentencing.  Although they aware that courts had granted funds for mitigation specialists in
other capital cases, counsel did not seek such assistance in this case. In denying relief, the
state post-conviction court refused petitioner’s request for an evidentiary hearing, and then
found that trial counsel were not at fault for family members’ hesitance to discuss less
positive elements of petitioner’s background, and that “it may have undermined the case
presented in mitigation to present evidence of a troubled childhood or suicide attempt.” 601
F.Supp2d at 716.  The district court, by contrast, faulted counsel for failing to interview
available family witnesses and failing to discuss McNeill’s suicide attempt, depression,
alcohol abuse, and troubled home life subject to an abusive father who threatened physical
beatings with witnesses counsel did interview. The state court’s determination that the
investigation was legitimately curtailed, the district court held, was unreasonable:

First, evidence of petitioner’s battle with depression and family dysfunction
would not have conflicted with testimony about his good qualities. Rather,
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petitioner’s helpful and reliable nature, military service, and positive
character traits would have been more admirable in light of his personal
struggle with mental health issues and substance abuse. Second, it cannot be
viewed as a strategic decision to not present evidence when counsel failed to
adequately investigate.

601 F.Supp2d at 720.  The district court also found counsel’s failure prejudicial, emphasizing
the explanatory importance of evidence of non-positive aspects of the defendant’s
background:

There is a substantial difference between considering punishment for crimes
perpetrated by a person raised in a supportive and nurturing family
environment with no history of mental health issues versus considering
punishment for a person who has struggled with serious mental health issues
and substance abuse, raised in a dysfunctional family environment which
denied him the opportunity to receive treatment or even acknowledge his
problems.

601 F.Supp2d at 721.  The court also noted that petitioner’s brother – whose counsel did
present explanatory mitigation at sentencing – was sentenced to LWOP. 

94) McKinney v. Fisher, 2009 WL 3151106 (D. Idaho Sept. 25, 2009). The district court granted
penalty phase relief in this Idaho capital case, finding trial counsel ineffective for failing to
investigate and present mitigating evidence of child abuse and related physical and
psychological trauma. McKinney was sentened to death in March 1982 for the murder and
robbery of Robert Bishop, a friend of a friend who had offered the then-19 year old McKinney
and his girlfriend a ride to the state line. The nucleus of the mitigation case at trial was that
McKinney “was an easily led young man who came under spell of a manipulative older
woman.” 2009 WL 3151106 at *20. In support of this theory, trial counsel presented three
witnesses: McKinney’s mother, who testified that her son was a kind and quiet person who
was easily manipulated by women; McKinney’s great aunt, who echoed the mother’s
testimony and added that McKinney did well in school; and a psychologist, who after
administering tests to McKinney concluded that he suffered from “an inadequate personality
disorder,” which led him to act young for his age, to be a follower, and to be impulsive. In
state post-conviction proceedings, McKinney again called his mother to testify, but also
presented testimony from his sister, brother, trial counsel, and himself. The postconviction
testimony established that McKinney had been physically abused by his father since age five,
had witnessed heavy drug use in the home, and had occasionally been exposed to drugs, as
when his father “spiked the children’s ice cream with PCP.” 2009 WL 3151106 at *21. Trial
counsel never asked McKinney’s mother, with whom he spoke for thirty minutes before the
sentencing trial, about McKinney’s childhood. McKinney’s sister, who was never contacted
by trial counsel, added details regarding “longstanding sexual abuse” by her father, which
McKinney witnessed and on occasion (unsuccessfully) tried to stop. She also corroborated
and added more graphic detail to the mother’s testimony regarding physical abuse of
McKinney. McKinney’s brother also corroborated the testimony, explaining that he had held
McKinney’s sister down while her father raped her, and that as a child he had been sexually
abused by his father’s friends. Trial counsel testified that he was completely unaware of this
sexual, physical, and drug abuse in McKinney’s childhood home and simply did not think to
ask about it.  Crediting all of the postconviction testimony, but demanding a nonexistent nexus
between the mitigating evidence and the crime (e.g., a sexual advance by the victim), the
Idaho courts had decided the Strickland claim on the prejudice prong alone, and, finding none
(strong evidence showed that Bishop’s murder was the result of premeditated conspiracy
between McKinney and his girlfriend), denied relief.  
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Reviewing the claim under § 2254(d), the district court began by noting that in 1982,
at the time of McKinney’s sentencing, the Woodson-Lockett principle that mitigation carries
weight “regardless of the tendency that it ha[s] to ‘explain’ or ‘justify’ the crime,” was well
established. 2009 WL 3151106 at *25. The court then weighed the evidence in aggravation
(most significantly, substantial premeditation and cold-blooded assassination) against the
mitigating evidence. The court found an “exceedingly large” difference between the evidence
presented at trial and in post-conviction, finding that the latter “painted a starkly
disadvantaged background” and “a nightmarish mix of abuse and deprivation.” Id. at *26.
“That is not to say, of course, that McKinney’s background in any way justified the calculated
and cold-blood murder of Robert Bishop, Jr.,” the district court concluded, “but the complete
mitigation profile is much more powerfully humanizing than that which was presented to the
sentencing judge, especially when considered in conjunction with McKinney’s young age and
lack of a violent record.” Id. at *27. Reweighing the totality of the mitigating evidence against
the single aggravating factor, the court determined that the state court’s finding of no
prejudice involved an unreasonable application of clearly established federal law under
Strickland. Id. at *27 (citing Williams v. Taylor, Wiggins, and Rompilla).   

95) Albrecht v. Beard, 636 F.Supp.2d 468 (E.D. Pa. 2009). The district court granted relief for
the second time in this capital case stemming from the arson deaths of petitioner’s wife,
mother, and daughters in the family home. The court had initially granted relief on the ground
that appellate counsel was ineffective for failing to raise what would later become known as
a Mills v. Maryland challenge to the trial court’s instructions on consideration of mitigating
factors.  That decision was vacated after the Supreme Court held in Beard v. Banks, 542 U.S.
406 (2004), that Mills announced a new, non-retroactive rule.  On remand, the district court
reconsidered the Mills-based ineffectiveness claim and held that, despite Beard v. Banks,
“Mills is not a substantial departure from the [Lockett] principle ... and competent appellate
counsel could have, and should have, recognized and litigated the mitigation unanimity issue
on established U.S. Supreme Court precedent.” 636 F.Supp.2d at 475. The court went on to
find that counsel’s failure to raise the claim prejudiced Albrecht because, “[b]ased on the state
of the law at the time, there is a reasonable probability that competent appellate counsel would
have persuaded the [Pennsylvania Supreme Court] that [Lockett] rendered the sentencing-
phase jury instructions unconstitutional.” 636 F.Supp.2d at 476.  Finally, noting that another
recent decision by the court had reached the same determination, see Judge v. Beard, 611
F.Supp.2d 415 (E.D.Pa. 2009), the court held that the Pennsylvania Supreme Court’s finding
to the contrary involved an unreasonable application of clearly established federal law.

96) Turner v. Wong, 641 F.Supp.2d 1010 (E.D. Cal. 2009). In this very thorough opinion on
remand from the Ninth Circuit (see Turner v. Calderon, 281 F.3d 851 (9th Cir. 2002)), the
district court granted sentencing relief based on trial counsel’s failure to adequately
investigate and present mitigating evidence of childhood abuse, borderline intellectual
capability, drug abuse, and the “predatory sexual practices of the victim toward Turner.”
Turner, 5’9” and approximately 150 pounds, claimed that the victim, who was over six feet
tall and between two and three hundred pounds, made sexual advances toward him prior to
the incident.  Turner also claimed that he was using PCP, marijuana (which he did habitually),
methamphetamine and alcohol on the day of the crime. Before the district court he presented
“considerable evidence of his miserable and sad childhood during which he was persistently
physically abused and verbally ridiculed by his alcoholic father, while virtually neglected by
his depressed, despondent mother.”  “From the time turner was in grade school,” the court
found, “his father whipped him with a leather razor strap kept in the garage, ‘thumped’ him
on all parts of his head, and socked him in the stomach with karate punches.” 641 F.Supp.2d
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at 1014-15.  One witness described Turner’s father as “straight up U.S. Marine Corps mean.”
Id. at 1055.

The deficiency in trial counsel’s investigation of Turner’s family was “not a lack of
quantity of witnesses interviewed [trial counsel interviewed four], but the quality of the
interview.” 641 F.Supp.2d at 1098. The witnesses interviewed “were aware of serious family
dysfunction in the Turner household” of which counsel failed to learn. “[I]t follows,” the
district court reasoned, “that they were not asked the questions which would have elicited the
information.” 641 F.Supp.2d at 1096.  The court explained that the family members “cannot
be faulted for not volunteering information,” and that geographic distance across the state of
California was not a persuasive reason for not interviewing. 641 F.Supp.2d at 1097.  Trial
counsel was aware of some child abuse but chose not to pursue it, and relied instead on a
defense focused on good character and residual doubt. As the district court concluded,
“[counsel] didn’t even think of developing background evidence, or, if he did ... he
inexplicably chose not to pursue it.”  641 F.Supp.2d at 1101. Further, the limited mitigation
presentation was incoherent: counsel’s “concession about four ‘wrong’ aspects of Turner’s
life, including the use of drugs, the prior robbery conviction, the prior receiving stolen
property conviction, and Turner himself, juxtaposed with the summary of this high regard was
not a reasonable strategy for casting Turner in a positive light. It was disjointed, confusing and
lacking in real mitigation value.” 641 F.Supp.2d at 1100-01.

The district court rejected the state’s suggestion that presenting more specific
evidence of difficulties in the defendant’s background would have been “atypical” in 1984
at the time of Turner’s trial. The court recognized that no “less demanding standard of
performance existed in the 1980’s when Turner’s trial was conducted.” 641 F.Supp.2d at
1101; see also  id. (citing Aisnworth v. Woodford, 268 F.3d 868 (9th Cir. 2001), and several
other Ninth Circuit cases reversing for IAC based on trials in the early 1980’s, and
Goodpaster, The Trial for Life: Effective Assistance of Counsel in Death Penalty Cases, 58
N.Y.U. L. Rev. 299 (1983)). The court also criticized counsel’s limited investigation of
intellectual disability:  “The jury didn’t know Turner’s IQ score, didn’t know he was placed
in special education in elementary, junior, and senior high school, and didn’t know that when
he graduated from high school, standardized tests showed that he was functioning at a 6.6
grade level.” 641 F.Supp.2d at 1111. Regarding counsel’s allegedly strategic decision to avoid
evidence of drug abuse because he thought the jury would react negatively, after counsel
unsuccessfully presented an intoxication defense at the guilt phase, the court noted that “once
[trial counsel] decided to elicit evidence of Turner’s intoxication on the day of the crime,
corroborating Turner’s chronic PCP use and dependence was imperative [and] [l]ay witness
sources for this corroboration were readily available.” 641 F.Supp.2d at 1104. “Contrary to
[trial counsel’s] fears,” the district court concluded, “Turner’s chronic drug use and the
reasons therefore, were valid mitigating factors that could and should have been presented at
the penalty phase.” 641 F.Supp.2d at 1105.

Regarding the possibility that the killing was sparked in response to homosexual
advances made by the victim toward Turner, the district court faulted counsel for introducing
this argument: “The most compelling aspect of [trial counsel’s] deficient performance
respecting [the victim’s] sexual practices ... [was the] continued and indefensible adherence
to Turner’s sexual advance resistance defense strategy when he could not or would not
substantiate it. A reasonable attorney would have adjusted the trial strategy to theories that
could be substantiated, like childhood abuse, borderline mental retardation, and PCP
intoxication.” 641 F.Supp.2d at 1108. Further, some supporting evidence existed, such as
credit card receipts of the victim’s purchases for Turner and odometer readings from the
victim’s car showing that he drove long distances to be present when Turner worked at his
home. Counsel’s rationale that “he didn’t want to expose [the victim’s] homosexuality to
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preserve his own status in the community,” the district court held, “falls short of his duty as
defense counsel.”  641 F.Supp.2d at 1107. 

Addressing Strickland prejudice, the district court characterized the evidence
presented at the sentencing trial as “general and superficial,” a “benign” “sanitized version
of Turner’s life.” 641 F.Supp.2d at 1108. The “snapshot of [Turner] at the trial as normal,
mainstream, and decent missed the mitigation evidence of his father’s sadistic and drunken
punishment, his borderline intellect, and his decline into PCP abuse.” 641 F.Supp.2d at 1110. 
It also “completely glossed over Turner’s PCP intoxication,” which “caused him to overreact
to [the victim’s] real or perceived sexual aggression.”  641 F.Supp.2d at 1114.

97) Hodges v. Epps, 2010 WL 3655851 (N.D. Miss. Sept 13, 2010), aff’d, 648 F.3d 286 (5th
Cir. 2011).  The  district court granted relief on three issues in the Mississippi capital case –
penalty phase ineffective assistance of counsel (summarized below), a Giglio/Napue violation,
and instructional error [see SUCCESSFUL CASES – OTHER CLAIMS, infra]. Hodges was
sixteen when he met thirteen-year-old Cora Johnson. She became pregnant shortly afterward,
and Hodges, though asked repeatedly not to visit her home, broke in on multiple occasions. 
Hodges was convicted of burglary based on one such incident and incarcerated for
approximately six months.  Three weeks after his release on parole, Hodges entered Cora’s
house with a gun.  During the break-in, he shot and killed Cora’s brother, and using his
mother’s car he abducted Cora and her baby.  He returned with Cora to his mother’s house
several hours later, and then turned himself in. Hodges’s family eventually hired an attorney,
Miller, who was fresh out of law school and trying his first case.  Co-counsel had second-
chaired one other death penalty trial.  Miller, who took the case less than six weeks before the
scheduled trial date, submitted a motion for a continuance but did little else in preparation. 
At the sentencing trial, counsel presented five family members who described Hodges as “a
sickly child who was soft-spoken, non-violent, and extremely close to his mother.” 2010 WL
3655851 at *30. They testified that he was “expelled from one school in the ninth grade, and
that he eventually dropped out altogether,” and that he was “attempting to obtain his GED at
one time, but that he had so many problems with authorities as a result of his relationship with
Cora that he stopped attending the classes.” Id.  Witnesses also revealed Cora’s furtive efforts
to maintain a relationship with Hodges after his release on parole. Id.

In the federal habeas proceedings, co-counsel Rodgers asserted that Miller was
completely unprepared and that he suspected Miller used drugs during the trial.  Miller’s
secretary corroborated this and also testified that, during the case, Miller was suicidal and
suffered from bipolar disorder.  Id. at *20-21.  He was committed to a state mental hospital
just over a year after Hodges’ conviction, stopped practicing law after his release from that
facility.  Id. at *22.  

The district court found that the state court’s rejection of Hodges’s sentencing
ineffectiveness claim involved an unreasonable application of Strickland.  After observing
that the trial testimony was “primarily generic” and opened the door to harmful testimony
about Hodges’s attempts to escape from jail and other burglaries and attempted sexual
assaults, id. at *36, the court explained that trial counsel’s greatest error was failing to present
expert testimony regarding Hodges’s life history:  

[T]he statements of Petitioner’s family members at the federal evidentiary
hearing demonstrate the necessity of securing expert testimony in this case. 
Petitioner’s family members had the opportunity to discuss their intended
testimony with federal habeas counsel, yet their testimonies were still largely
unhelpful to Petitioner. More importantly, the testimony offered was blind
to the level of dysfunction that was present in the Hodges’ home.  The
family’s lack of awareness that a history of chronic poverty, parental conflict,
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excessive alcohol consumption, hospitalizations, lack of attention and
support, etc., were relevant in mitigation undoubtedly had a profound impact
on what testimony they offered, and it painted an unrealistic picture of what
life was like in the home.  An expert’s testimony was necessary to give voice
to the mitigating effect of conditions that were so commonplace to
Petitioner’s family as to seem insignificant.

Id. at *37.  
Turning to prejudice, the court determined that “a background to the relationship with

Cora and an explanation of [Hodges’s] history as relevant to the offense was critical to an
accurate sentencing determination in this case”:

With little to rebut the aggravating factors, and trial counsel’s failure to fully
develop or explain the relationship between Cora and Petitioner through
unbiased testimony, there exists a distinct possibility that the jury, once it
heard evidence that Petitioner broke into other people’s homes and attempted
to sexually assault them, and that he had twice escaped from custody, could
have returned a verdict of death based upon considerations wholly
inappropriate to a determination of whether Petitioner deserved a sentence
of death for murder. 

Id. at *38.

98) Palazzolo v. Burt, 778 F.Supp.2d 805 (E.D. Mich. 2011).  The district court granted relief
in this Michigan criminal sexual conduct case, finding that trial counsel was ineffective for
failing to interview and call witnesses who would have corroborated petitioner’s testimony
at trial.  Petitioner was charged based on the alleged victim’s claim that petitioner held her
against her will, raped her, and forced her to have sex with his friends.  Petitioner testified that
the victim was a prostitute, that he allowed her to stay at his house where she voluntarily had
sex with his friends in exchange for drugs or money, and that she consented to sex with
petitioner because she was “grateful.”  Although petitioner provided trial counsel with a list
of witnesses who could corroborate his story, counsel did not interview or call any of those
witnesses to testify.  The state courts summarily denied petitioner’s ineffective assistance of
counsel claim without a hearing, he sought federal habeas relief.

After determining that petitioner “was not at fault for failing to develop a factual
record in state court, and adding – without explanation – that, “[t]herefore, ... AEDPA’s
deferential standard” was inapplicable,” the district court remarked that, “[n]evertheless, ...
the Michigan courts’ rejection of petitioner’s ineffective assistance claim ‘involved an
unreasonable application of [] clearly established Federal law ....’”  778 F.Supp.2d at 811. 
The court went on to explain that trial counsel had not investigated, and “could not have made
a professional and reasoned judgment about whether a witness should be called to testify or
whether a defense is worth pursuing without determining what the witnesses had to offer.” 
Id. at 814.  “Considering that the trial was based entirely on conflicting evidence,” the court
added, “the testimony of each and every witness in this case was crucial,” and “[t]rial
counsel’s failure to investigate witnesses that could have provided eyewitness testimony
resulted in prejudice.”  Id.

99) Bennett v. Warden, 782 F.Supp.2d 466 (S.D. Ohio 2011).  The district court granted relief
in this Ohio child sexual assault case, finding that the trial court violated due process and the
Double Jeopardy Clause by permitting petitioner to be charged with ten counts of sexual
battery and forty counts of rape, with each count involving identical allegations and lacking
any specificity.  At trial, the prosecution admitted that the charges stemmed from a generic
pattern of alleged abuse against the daughter of petitioner’s girlfriend, and were based largely
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on the victim’s numerical estimate of how often the abuse occurred, rather than on sixty
separately identifiable instances of abuse.  Trial counsel did not raise this issue at trial, and
the state court on direct appeal held that petitioner’s claim was procedurally barred.  In federal
habeas, the district court held that petitioner had established cause for the default by
demonstrating that trial counsel was ineffective for failing to preserve the issue of the
multiplicitous indictment, and that appellate counsel was ineffective in failing to raise the
ineffective assistance of trial counsel claim on direct appeal.  The district court further held
that petitioner was prejudiced, explaining that under the Sixth Circuit’s decision in Valentine
v. Konteh, 395 F.3d 626 (6th Cir. 2005), which construed and applied Russell v. United States,
369 U.S. 749 (1962), the practice of charging based on a general pattern of abuse violates a
criminal defendant’s rights to fair notice of the charges against him, and to protection against
double jeopardy.

100)  Hymon v. Williams, 2011 WL 941065 (D. Nev. March 15, 2011).  The district court granted
relief in this Nevada case, finding that appellate counsel was ineffective for failing to assert
on direct appeal that assault with a deadly weapon is a lesser included charge to robbery with
a deadly weapon.  Petitioner was convicted on three of five charges (robbery with the use of
a deadly weapon, larceny from the person, and assault with a deadly weapon).  In state post-
conviction proceedings, petitioner claimed that appellate counsel should have argued that he
was subjected to double jeopardy on the basis that assault with a deadly weapon is a lesser
included offense to robbery with a deadly weapon. On appeal from the denial of state post-
conviction relief, the Nevada Supreme Court ignored the fact that the elements of assault with
a deadly weapon were wholly included within the elements of the robbery with a deadly
weapon charge.  In concluding that petitioner was entitled to relief, the district court explained
as follows:

In charging and convicting petitioner on these two separate charges for the
exact same conduct, the prohibition against Double Jeopardy was violated.
Appellate counsel’s failure to raise this claim on direct appeal was
performance below the objective standard of adequate representation.
Petitioner was prejudiced by this inadequate representation because he
suffered an additional felony conviction and sentence to which he should not
be subject.

2011 WL 941065 at *7.

101) Means v. Horel, 805 F.Supp.2d 1013 (E.D. Cal. 2011).  The district court granted relief in
this California attempted murder and assault case, finding that trial counsel was ineffective
for repeatedly failing to object to highly incriminating hearsay testimony that the trial court
had previously ruled was inadmissible.  The charges arose out of a shooting during a party at
an apartment complex, and the prosecution’s evidence included police officers’ accounts of
statements they claimed to have heard from partygoers when they arrived at the scene of the
shooting.  Although the trial court ruled in advance that those statements were inadmissible
hearsay, the prosecution elicited them anyway, and trial counsel did not object.  Apart from
the hearsay statements, the only evidence that petitioner was the shooter was the in-court
testimony of the victim, which contradicted the statement he initially gave to police after the
shooting, in which the victim said he did not know the person who shot him.  After his
conviction was affirmed and his ineffective assistance of counsel claim was denied without
explanation, petitioner sought federal habeas relief.

Proceeding according to Harrington v. Richter, 562 U.S. 86 (2011), the district court
determined that the only conceivable basis for a state court finding that counsel’s performance
was not deficient (if such a finding was made) would be that counsel acted pursuant to
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legitimate strategy.  After considering and rejecting the three strategic rationales suggested
by the state, however, the court concluded that, “[b]ecause no arguments or theories justify
the state court’s presumed finding that trial counsel did not perform deficiently, that finding
was an unreasonable application of Strickland.” 805 F.Supp.2d at 1025.  With regard to
prejudice, the district court held that “[t]he state court would not have been reasonable to
conclude that the case against Petitioner was anything but weak,” and that the hearsay
testimony from the officers “was critical to the State’s case ....”  Id. The court went on to
conclude that, “[i]n light of trial counsel’s deficient performance, the state court could not
reasonably have concluded that there was no ‘reasonable probability that ... the result of the
proceeding would have been different,’ and that “[t]he state’s holding was therefore an
unreasonable application of Strickland.” Id. at 1027.

102) Young v. Zon, 827 F.Supp.2d 144 (W.D.N.Y. 2011).  The district court granted relief in this
New York murder case, finding that trial counsel was ineffective for failing to adequately
convey a plea offer to petitioner.  Trial counsel admitted that he delegated responsibility for
communicating the offer to an associate, and that counsel had acted pursuant to his
established  policy of providing no recommendation about the pros and cons of accepting a
plea in cases involving the possibility of “a significant period of incarceration.” 827
F.Supp.2d at 151.  The district court found this approach deficient, explaining that counsel
“failed to fulfill his duty ‘to make an independent examination of the facts, circumstances,
pleadings and laws involved and then to offer his informed opinion as to what plea should be
entered.’” Id. at 154-55 (quoting Von Moltke v. Gillies, 332 U.S. 708, 721 (1948)).  The court
went on to determine that petitioner had established  prejudice, noting that the 7 to 12 years
the prosecution had offered was plainly preferable to the 25 year maximum he faced at trial,
and rejecting the state’s contentions, inter alia, that petitioner’s affidavit testimony that he
would have accepted the offer was not credible because he had maintained his innocence at
trial.  Finally, “[h]aving found that Young has satisfied Strickland, the Court ... conduct[ed]
an additional inquiry” under § 2254(d) and determined that the state court had unreasonably
applied Strickland in denying relief:

First, this is not a case where trial counsel’s advice about the wisdom of
accepting a plea could be placed on a continuum of reasonableness because,
as trial counsel admitted, he gave no advice whatsoever. The failure to give
any advice was entirely contrary to the minimum professional norms of
practice.  Second, the judge’s own statements on the record confirmed that
there had been plea discussions between the parties, and Attorney
Goldstein’s letter did not deny that a plea offer had been extended. Thus,
contrary to the judge’s finding, there was independent evidence apart from
Young’s affidavit that a plea had been offered.

827 F.Supp.2d at 162.

103) Glover v. Birkett, 2011 WL 1565079 at *3 (E.D. Mich. April 25, 2011), aff’d, 679 F.3d 936
(6th Cir. 2012).  The district court granted relief in this Michigan assault case, finding that
appellate counsel was ineffective for failing to timely file an appeal as of right.  The state
court denied petitioner’s delayed application for leave to appeal on the ground that he had not
established that an entitlement to relief on any of the claims he wished to include in his
appeal.  Relying on Hardaway v. Robinson, 637 F.3d 640 (6th Cir. 2011), which in turn relied
on Roe v. Flores-Ortega, 528 U.S. 470 (2000), the district court held that the state court’s
decision involved an unreasonable application of clearly established federal law.  “[W]hen
counsel’s deficiency deprives a petitioner of an appeal by right,” the court explained, “ the
petitioner need not make a showing of prejudice because prejudice is presumed.”
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104) Skipwith v. McNeil, 2011 WL 1598829 (S.D. Fla. April 28, 2011).  The district court granted
relief in this Florida burglary and battery case on the ground that trial counsel was ineffective
for failing to investigate and present alibi evidence.  Documents offered in support of
petitioner’s application for state post-conviction relief included : a letter from his first
attorney to successor counsel stating “D says that he wasn’t there & may have an alibi . . .
Please try to find D’s possible alibi witness”; a letter from petitioner’s successor counsel
stating, “[i]t was not fair for you to go to trial with a new attorney with only 6 days when I did
not have an opportunity to investigate all areas especially your alibi witness”; and petitioner’s
pro se trial motion to dismiss his court-appointed counsel in which he complained that his
attorney “has yet to contact alibi witness.”  The state opposed further post-conviction
proceedings on the ground that the trial court asked petitioner, on the record, whether there
were “any witnesses” or “[a]nything else” that he desired trial counsel to present, and that
petitioner had answered “no.”  The state habeas court apparently adopted this view,  and
entered an order denying relief “for the reasons stated in the State’s Response, a copy of
which is attached, hereto, and made a part hereof.”  2011 WL 1598829 at *3.  Petitioner later
sought federal habeas relief, which resulted in an evidentiary hearing and a magistrate’s
recommendation that relief be granted on the ground that, in light of the evidence developed
at the federal hearing, the state court’s denial of relief involved an unreasonable application
of Strickland.  Before the district court could make a final determination, however, the
Supreme Court announced its decision in Cullen v. Pinholster, 563 U.S. 170 (2011), which
made clear that the § 2254(d) inquiry must be confined to the record as it stood before the
state court.

Modifying its approach to fit Pinholster, the district court first examined the state
court’s determination that petitioner’s responses to the trial court’s inquiries “‘refute his
present allegations that he wanted both of his attorneys to have investigated and called an alibi
witness,” and held that it was unreasonable in light of the state court record:

Of course it is possible that, by the end of trial when the judge asked
Skipwith if he wanted to call any witnesses, Skipwith had changed his mind
and no longer wanted to call his alibi witness. But that, of course, does not
call into question Skipwith’s pre-trial desire for his counsel to seek out his
alibi witness. Based on the record before the state habeas court, it was
unreasonable to find as a matter of fact that Skipwith’s in-court statements
“refute[d] his present allegations that he wanted both of his attorneys to have
investigated and called an alibi witness.”  Therefore, the state habeas court
decided Skipwith's Strickland claim based on the objectively unreasonable
factual determination that Skipwith had never wanted his counsel to
investigate his alibi witness. Because Skipwith satisfies the standard under
section 2254(d)(2), his habeas Petition may be granted if he is entitled to
relief on the merits of his ineffective assistance of counsel claim.

Id. at *4 (citations omitted).  The court went on to express its agreement with the magistrate’s
decision to hold an evidentiary hearing (“Now that the section 2254(d) hurdle has been
cleared ....”), and with the determination that trial counsel were ineffective.  On the latter
point, the court observed that “trial counsel’s failure to investigate the alibi in a timely manner
and to seek a continuance to allow the investigation to be completed did not satisfy their duty
to ‘make reasonable investigations ....’” Id. at *6 (quoting Strickland). “[H]ad counsel not
made these unprofessional errors,” the court concluded, “‘there is a reasonable probability
that ... the result of the proceeding would have been different,’ [Strickland, 466 U.S. at] 694],
because ‘[i]n a case involving identification and identification alone, it is not easy to imagine
a lawyer who would pass on the chance to present [alibi] evidence ... since eyewitness
evidence is precisely the sort of evidence that an alibi refutes best.’”  2011 WL 1598829 at
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*6 (quoting R & R).

105) Carter v. Secretary, Dept. of Corrections, 2011 WL 1842885 (M.D. Fla. May 16, 2011). 
The district court granted relief in this hydrocodone trafficking case, finding that trial counsel
was ineffective for failing to call a witness who would have exonerated petitioner by
testifying that two otherwise unaccounted-for pill bottles found in petitioner’s vehicle
belonged to the witness, and had been obtained pursuant to valid prescriptions.  Having agreed
with the state’s contention that an evidentiary hearing was impermissible under Cullen v.
Pinholster, 563 U.S. 170 (2011), the district court relied upon the content of the omitted
witness’ affidavit, which had been submitted to the state post-conviction court, and in which
the witness attested that petitioner had driven him to the doctor’s office, where he obtained
two prescriptions that were subsequently filled.  The federal district court found that, “[h]ad
[the witness] testified at trial consistent with his affidavit, his testimony would serve to
exonerate petitioner from liability under count one.”  Id. at *2.  Thus, trial counsel “was
ineffective for failing to investigate or call [the] ... witness at trial.”  Id.  The court also
determined that counsel’s failure was prejudicial since “there is a reasonable probability that
petitioner would not have been convicted of trafficking in hydrocodone if there were valid
prescriptions for all three bottles of hydrocodone seized from his vehicle.”  Id.  The state
court’s decision to the contrary was “without substantive support,” Id. at *2, n.2, and was
therefore “contrary to, or an unreasonable application of, Strickland and resulted in an
unreasonable determination of the facts in light of the evidence presented.”  Id. at *2.  

106) Harrison v. Cunningham, 2011 WL 1897655 (E.D.N.Y. May 18, 2011), aff’d, 2013 WL
627723 (2nd Cir. Feb. 21 2013) (unpublished). The district court granted relief in this New
York case involving criminal possession of a defaced firearm and related charges, finding that
trial counsel was ineffective for failing to provide adequate notice of an alibi under New York
law, resulting in exclusion of testimony from two alibi witnesses.  Petitioner attended a party
with his friends Angelo Brown (“Brown”) and Hakeem Edwards (“Edwards”) where police
responded to a disturbance call.  Upon arrival, Officer Steven Wilson “saw a group of
individuals, including an individual who resembled [petitioner], having an argument.” 2011
WL 1897655, at *1.  “Officer Wilson saw that the individual who resembled [petitioner] had
a ‘dark object in his hand’” which he threw under a car in the parking lot before dispersing
with the rest of the group.  Id.  After the object was determined to be a loaded gun with a
defaced serial number, Wilson waited for backup and then arrested petitioner as he was
exiting the party with Brown and Edwards.  At trial, petitioner’s counsel attempted to call
Brown and Edwards to testify that petitioner was inside the party at the time that Officer
Wilson saw the person throw the gun under a car.  The state objected that trial counsel had
not timely served notice of an alibi in accordance with state law, and the trial court excluded
Brown’s and Edwards’ testimony.  After his direct appeal was denied, petitioner sought a writ
of corum nobis in state court, which was also denied.  He then sought federal habeas relief,
contending, inter alia, that trial counsel was ineffective for failing to submit timely notice of
alibi.  

After determining that the ineffective assistance of counsel claim had been
adjudicated on the merits in state court, the district court analyzed the claim under Strickland
held that trial counsel’s failure to properly notify the state of petitioner’s alibi evidence
“cannot be construed as ‘objectively reasonable’ or ‘strategic’ by any standard ....” 2011 WL
1897655 at *5.  “Given the importance of Brown’s and Edward’s testimony to [petitioner’s]
case and the paucity of evidence introduced at trial,” the court continued, “it was simply
unreasonable for the state court to conclude that [petitioner’s] trial counsel’s performance did
not fall below an objective standard of reasonableness.”  Id.  Regarding prejudice, the district
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court noted that: (1) there was a lack of physical evidence against petitioner; (2) petitioner
made no inculpatory statement; and, (3) Officer Wilson’s identification was made late at
night, under poor lighting, from 50 to 100 feet away from where the suspect was standing with
a group. “Under these circumstances,” the court held, “it was unreasonable for the state court
to conclude that there was not a reasonable probability that the jury’s verdict may have been
different.”  Id. at *6. 

107) Jamison v. Kerestes, 2011 WL 2651573 (M.D. Pa. July 6, 2011).  The district court granted
a writ of habeas corpus to this non-capital petitioner on grounds that his trial counsel provided
ineffective assistance “by failing to object to highly prejudicial weapon and ammunition
evidence not linked to the killing” and “by failing to object to clearly erroneous jury
instructions providing the penalties for first and third degree murder.”  2011 WL 26151573
at *11.  Jamison was charged with killing Dennis Naylor, who sustained four gunshot wounds
while sitting in his car in “an area known for drug trafficking and violence.” Id. at *1.  Two
eyewitnesses identified petitioner as the killer: Dereck Sease “initially named a New York
drug dealer as the killer, but later changed his story and implicated Jamison”; and Lizabeth
Ray “first told authorities that [petitioner] and another individual both shot at Naylor after an
argument erupted, but later claimed that [petitioner] was the sole shooter.”  Id.  Both
witnesses had pending charges at the time of trial, but only Ray had an agreement with the
government in exchange for her testimony.  At trial, the arresting officer testified that police
found guns and ammunition in petitioner’s house, but nothing that matched the caliber of the
weapon that killed Naylor.  Petitioner claimed that “on the night of the killing, he rode his
bicycle to a bar, departed by himself just before closing, and rode straight home.”  Id.  At the
conclusion of the case, the trial judge “inappropriately provided the jury with the penalties
associated with a conviction [for] first degree and third degree murder.” Id. at *2.  The jury
convicted petitioner of third degree murder and he was sentenced to 20 to 40 years
imprisonment.  After his conviction was affirmed on direct appeal, petitioner sought state
post-conviction relief.  The trial court held a hearing but denied relief, and the Pennsylvania
Supreme Court affirmed.  

On federal habeas review, the district court first addressed petitioner’s claim that trial
counsel should have objected to police testimony describing the “cache” of ammunition and
weapons found in his home.  The state court held that this testimony was “‘questionable’ but
not sufficiently prejudicial to warrant relief,” particularly “in light of the eye witness
testimony placing [petitioner] at the scene with a gun.” Id. at *6.  The state court also found
that trial counsel’s decision not to object to this testimony was reasonable because it allowed
him to elicit information that the evidence recovered from petitioner’s house did not match
the crime scene.  The federal district court rejected the state court’s position and held that this
ruling was contrary to clearly established federal law.  The district court stated that the
testimony was “high prejudicial” and found that “the likely result of the jury hearing about
a stash of ammunition and a handgun in a murder trial is the impermissible inference that
[petitioner] was well-equipped to commit the murder despite the absence of any nexus
between the stash and the killing.”  Id. at *7.  The district court further found that trial
counsel’s failure to object was unreasonable and prejudicial because of the damaging nature
of the testimony.  Without this testimony, the government was left with only “the testimony
of two questionable witnesses.”  Id. at *8.  Thus, “but for this evidence, there is a reasonable
probability that the outcome of the trial would have been different.”  Id. 

The district court also granted relief on petitioner’s claim that trial counsel should
have objected to the trial court’s instructions, which provided the jury with penalty
information for first and third degree murder.  The state court had concluded that petitioner
was not prejudiced by this event because his trial counsel defended the case on the theory that
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he did not commit the crime at all, not on the theory that he lacked the mens rea for a murder
conviction (and therefore satisfied only the manslaughter standard).  Because trial counsel
was deceased at the time of its decision, the district court stated that it would not assume his
decision not to object was a tactical one.  The district court concluded that “this error, in
combination with the prejudicial weapon and ammunition evidence resulted in actual
prejudice to [petitioner].”  Id. at *10. 

108) Hash v. Johnson, 845 F.Supp.2d 711 (W.D.Va. 2012).  The district court granted relief on
four grounds in this Virginia non-capital murder case: (1) trial counsel was ineffective for
failing to investigate and impeach Paul Carter, a jailhouse snitch; (2) trial counsel was
ineffective for failing to investigate and present an alternate theory of the crime; (3) the state
failed to disclose its agreement with Carter and failed to correct Carter’s false testimony that
he did not expect anything in exchange for his testimony in violation of Giglio v. United
States, 405 U.S. 150 (1972), and Napue v. Illinois, 360 U.S. 264 (1959); and, (4) members of
the sheriff’s office and the prosecutor’s office committed egregious misconduct during the
investigation and prosecution of petitioner resulting in a “conviction ... brought about by
methods that offend ‘a sense of justice,’” Rochin v. California, 342 U.S. 165 (1952), in
violation of petitioner’s due process rights.  [for a summary of the third and fourth grounds,
see SUCCESSFUL CASES - OTHER ISSUES, supra]

Petitioner was charged with murder for the shooting death of an elderly woman,
Thelma Scroggins.  Lacking any physical evidence against petitioner, the prosecution instead
relied on testimony from three witnesses: Eric Weakley testified that he, petitioner and
another teenage boy, Jason Kloby, attacked Scroggins in her home where petitioner and Kloby
then shot her in the head two times each; Alesia Shelton testified that she overheard petitioner
and Kloby talking about how they were going to kill Scroggins on the night of the crime and
that later Kloby told her how he and petitioner killed the victim and petitioner “nodded his
head and said yes-yeah,” 845 F.Supp.2d at 718; and Paul Carter testified that petitioner
confessed to the crime while they were incarcerated together.  Carter admitted that he asked
investigators on petitioner’s case to speak to the U.S. Attorney about his federal drug charges
but claimed the investigators never followed through. Carter also insisted that it was his
understanding that his testimony in the state court proceedings against petitioner would not
have any impact on his federal sentence.  Petitioner was convicted of capital murder and
sentenced to life without the possibility of parole (petitioner was 15 years old at the time of
the crime).  In his state habeas proceedings, petitioner raised claims of prosecutorial
misconduct and ineffective assistance of counsel. After allowing petitioner to conduct some
discovery, the state habeas court held a hearing.  State officials denied any wrongdoing with
regard to Carter.  Trial counsel admitted that they did not obtain Carter’s federal file, which
included 25 letters written by Carter about his expectation of a sentence reduction in exchange
for his testimony against petitioner, and admitted that it would have been a good idea to do
so.  The state habeas court denied all of petitioner’s claims in an unpublished letter opinion,
and the Supreme Court of Virginia limited its review to only two assignments of error and
affirmed on those issues.  

In federal habeas proceedings, the district court permitted petitioner to conduct
additional discovery, which produced the following new evidence:  (1) despite prior testimony
to the contrary, an investigator did indeed make a deal with Carter in which he promised to
speak to the U.S. Attorney in exchange for Carter’s testimony; (2) despite earlier denials by
the state, sheriff’s office officials did intentionally transfer petitioner to the facility where
Carter was housed and the prosecutor in petitioner’s case admitted that this was done for the
specific purpose of exposing petitioner to Carter; (3) the prosecution failed to disclose a deal
with Weakley in exchange for his testimony against petitioner; (4) Weakley had since
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recanted his testimony against petitioner and claimed that all of the details of the murder were
fed to him by state authorities; (5) state investigators now admit that they “may have” shown
Weakley pictures of the crime scene and discussed other details of the crime; (6) the state did
not disclose that interviews with Weakley were recorded and these recordings show
investigators feeding information to Weakley and guiding his answers to their questions; (7)
the state did not disclose that both Weakley and Shelton gave inconsistent statements and lied
numerous times in discussions with law enforcement officials before ultimately settling on
their proposed testimony against petitioner; (8) the state did not disclose that both Weakley
and Shelton failed polygraph examinations regarding their statements implicating petitioner;
and, (9) the state did not disclose significant information implicating another suspect, Jeffrey
Scott, who may have committed the crime.  

In federal habeas proceedings, petitioner asserted two ineffective assistance of
counsel claims.  First, he argued that his trial counsel was ineffective for failing to investigate
and impeach Carter with evidence that he had written numerous letters stating his expectation
of a federal sentence reduction in exchange for his testimony against petitioner.  The Virginia
Supreme Court concluded that counsel’s conduct was deficient but not prejudicial because
the letters were cumulative to Carter’s trial testimony admitting that he had asked for
assistance with his federal sentence.  The district court held that the state court’s decision
resulted from an unreasonable application of Strickland.  The letters were not cumulative;
Carter testified at trial that he had asked for someone to speak on his behalf, but stated that
no one had promised him that they would do so, and he consistently denied any expectation
of help and claimed that he did not even know if his testimony in a state case could be used
to impact his federal sentence.  By contrast, Carter’s letters clearly demonstrated that he
believed he was eligible for a federal sentence reduction based on his testimony against
petitioner and state investigators had specifically promised him a deal.  Second, Carter’s
letters, stating his true expectations in his own words, would have been far more powerful
impeachment than trial counsel was able to elicit on cross-examination.  

Second, petitioner argued that his trial counsel was ineffective for failing to
investigate and present extensive information that was inconsistent with Weakley’s account
of the crime and, instead, consistent with a theory that only a single perpetrator committed the
murder.  The state habeas court held that trial counsel’s performance was not deficient
because they reviewed all of the police reports and discussed the case with the state’s
investigators.  The district court held that the state court unreasonably applied the
performance prong of Strickland.  Citing Elmore v. Ozmint, 661 F.3d 783 (4th Cir. 2011), the
district court observed that “[c]ounsel has an obligation to make its own independent
investigation and not to rely on the investigation completed by the police.”  845 F.Supp.2d
at 741.  Counsel’s deficient performance resulted in prejudice because, had they conducted
a reasonable investigation, counsel could have offered evidence that strongly refuted the
state’s theory of the case.  Moreover, the state’s case was relatively weak to begin with since
it included no physical evidence linking petitioner to the murder.    

109) Vance v. Scutt, 2012 WL 666520 (E.D. Mich. Feb. 29, 2012), aff’d in part, rev’d in part,
573 Fed.Appx. 415 (6th Cir. 2014) (affirming grant of relief on ineffective assistance of
counsel claim, but reversing grant of relief based on alleged inadequacy of notice provided
by trial judge).  The district court granted relief in this Michigan criminal sexual conduct
(CSC) case, finding that appellate counsel was ineffective with regard to one of petitioner’s
CSC convictions, and that the trial court failed to adequately advise petitioner of his right to
appeal a second CSC conviction.  Petitioner was charged with seven counts of first-degree
CSC and three unrelated counts of second-degree CSC.  The trial judge ordered these two
cases consolidated for a single trial, and petitioner was convicted in both cases.  Although the
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two cases were consolidated for trial, they were not consolidated on appeal.  At sentencing,
the trial judge provided petitioner with a single Advice of Rights form and instructed
petitioner that he had 42 days to appeal “this sentence.”  Petitioner filed a single notice of
appeal.  He was appointed appellate counsel for the first CSC conviction but not the second. 
Although petitioner was entitled to a direct appeal as of right, his appellate counsel filed only
a motion for leave to appeal.  The Michigan Court of Appeals summarily denied petitioner
leave to appeal without addressing the merits of his claims (something the court could not
have done if appellate counsel had filed an appeal of right).  The state courts denied
petitioner’s post-conviction motion for relief from judgment.  On federal habeas review, the
district court held that appellate counsel was deficient for failing to file an appeal of right for
the first case, which would have ensured review of the merits of petitioner’s claims. 
Appellate counsel’s error was prejudicial because “the erroneous filing of an application for
leave to appeal rendered nonexistent petitioner’s appeal of right.”  2012 WL 666520 at *5. 
With regard to the second CSC conviction, the district court observed that every criminal
defendant has an absolute right to be represented by counsel on his first appeal of right.  Id.
at *6 (citing Douglas v. California, 372 U.S. 353 (1963)).  The court stated that this right “is
mere illusion if the convicted indigent defendant does not know such a right exists.”  Id.  In
light of the fact that petitioner’s two cases were consolidated for trial, the trial judge’s simple
advice that he had a general right to appeal coupled with petitioner receiving only one notice
of appeal rights form was insufficient to properly advise petitioner of his right to appeal.  The
district court conditionally granted the writ and directed respondent to release petitioner
unless the Michigan Court of Appeals reinstates petitioner’s right to appeal both cases within
sixty days.

110) Williams v. Woodford, 2012 WL 929666 (E.D. Cal. Mar. 19, 2012).  The district court
granted relief in this California non-capital murder case, finding trial counsel ineffective for
promising the jury during his opening statement – on thirteen separate occasions – that
petitioner, Mikayla Oliphant and Michael Pollard would all testify to an alibi defense, and
then failing to call any of them at trial.   The state’s case against petitioner rested almost
exclusively on the testimony of a DEA informant, Michael Roland, who usually wore a wire. 
On the day after the crime, Roland tried unsuccessfully to get petitioner to discuss the murder. 
In his trial testimony, however, Roland claimed that on the following day – when he was not
wearing a wire – petitioner confessed to the murder.  After deliberating for a day and a half,
the jury returned a guilty verdict. Petitioner began asserting his claim that trial counsel had
been ineffective in a motion for a new trial, and pursued the claim – and fact development to
support it – through direct appeal and four state habeas petitions, all of which were denied
without a hearing.  After reviewing this course of proceedings, the federal district court held
that the state courts’ denial of relief was based on an unreasonable determination of the facts
in light of the evidence presented in the state court proceedings, and that fact development in
federal court was appropriate.   The parties submitted affidavits which the district court found
established that: (1) trial counsel had never spoken to Oliphant or Pollard at the time of his
opening statement, nor had he spoken to petitioner about his own account of the crime; (2)
all three witnesses could have established a compelling alibi defense and otherwise
undermined the state’s highly circumstantial case against petitioner; and (3) trial counsel
could not articulate any strategic reason for his failure to call Oliphant and Pollard, or for his
failure to discuss the substance of the case with petitioner prior to trial.  The district court held
that trial counsel’s performance was deficient, observing, “[f]or counsel to promise the
testimony of any witness without speaking to the witness and determining whether the
testimony would stand up on cross is bad enough.  But for a lawyer to come on the day of trial
without ever having discussed the substance of the case with his own client betrays a shocking
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degree of neglect on counsel’s part. ... A man charged with murder and facing a life sentence
is entitled to more.”  Id. at *11.  The district court further held that counsel’s deficient
performance resulted in prejudice because his broken promises tainted the defense, the
witnesses could have established petitioner’s alibi, and the state’s case at trial was very weak. 

111) Martinez v. Secretary, Dept. of Corrections, 2012 WL 4077909 (M.D. Fla. Sept. 17, 2012).
The district court granted relief in this Florida robbery and aggravated battery case, finding
that trial counsel provided ineffective assistance by failing to object to inconsistent verdicts,
and to request an instruction requiring the jury to deliberate further to correct the
inconsistencies.  Petitioner was charged with multiple counts of robbery with a firearm with
a mask and aggravated battery with a firearm with a mask.  The jury convicted him on both
sets of charges, but also made findings that he did not possess a firearm or wear a mask.
Petitioner challenged trial counsel’s omissions in state post-conviction proceedings, but the
state court denied relief on the grounds that he had been “charged as a principal and thus
could be convicted of offenses committed with a firearm by a co-defendant pursuant to
Florida law,” and that, although Florida law did require that “a defendant must have
personally worn a mask in order to be convicted of a crime committed while wearing a mask,”
petitioner had not been prejudiced “because armed robbery with a firearm and aggravated
battery with a firearm are first degree felonies and Petitioner was sentenced accordingly.”
2012 WL 4077909 at *6. The federal district court disagreed, explaining that under Florida
law, “aggravated battery ... is a second-degree felony, which should not be reclassified to a
first-degree felony absent a jury finding of great bodily harm and use of a firearm or a jury
finding that the defendant wore a mask.” Id. at *7.  As a result, the jury’s specific finding that
petitioner did not carry a firearm or wear a mask foreclosed the classification of his conviction
for aggravated battery as a first-degree felony.  The district court also held that petitioner had
established prejudice, even though he was sentenced to concurrent terms on both charges,
because “although Florida courts have concluded that a sentencing enhancement for wearing
a mask is harmless error when the enhancement has no effect on the sentence, those courts
have remanded the case to the trial court ‘to delete the reference to a mask ... in the sentencing
documents.” Id. at *8.  Accordingly, the district court held that “[p]etitioner ... is entitled to
resentencing on the aggravated battery with a firearm conviction,” and the state court’s denial
of relief “was an unreasonable application of Strickland.” Id.  

112) Parry v. Kerestes, 2012 WL 5335283 (W.D. Pa. Oct. 26, 2012).  The district court granted
relief in this Pennsylvania DUI case, finding that the state court unreasonably applied Roe v.
Flores-Ortega, 528 U.S. 470 (2000), when it rejected petitioner’s claim that trial counsel had
been ineffective for failing to follow through on his expressed desire to pursue a direct appeal,
and that petitioner’s pro se decision to bypass direct appeal and proceed to state post-
conviction review – a decision announced after counsel had already abandoned him – did not
constitute “a knowing waiver of his direct appeal rights.”

113) Lopez v. Miller, 915 F.Supp.2d 373 (E.D.N.Y. 2013).  The district court granted relief in this
New York second degree murder case, finding that trial counsel was ineffective for failing to
investigate and present alibi evidence, and that the state post-conviction court’s rejected of
that claim was based on an unreasonable determination of the facts in light of the evidence. 
Petitioner was convicted of murdering a crack dealer based solely on the testimony of a single
witness.  Two women testified at trial that they were present during the crime. The first
woman was sober at the time of the shooting, gave a detailed description of the perpetrator
that did not match petitioner, and testified that she did not recognize the killer in the
courtroom.  The second woman, Janet Chapman, was a crack addict and prostitute who was
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“in the midst of a two-day crack binge, and admittedly had smoked ten to twelve vials of crack
in the two hours prior to the shooting.”  915 F.Supp.2d at 382.  Chapman testified that she saw
petitioner commit the crime through a partially opened door, although she initially told police
that she did not see the crime occur.  Petitioner told his trial counsel that he was not present
during the crime and identified two alibi witnesses, Guido and Rivera.  At trial, however,
defense counsel told the court that petitioner had identified “an alibi witness in this case,” and
claimed that he (trial counsel) had interviewed this witness at “considerable length” and
advised petitioner not to call the witness; when questioned by the trial court, petitioner
expressed agreement with counsel’s decision. After petitioner’s conviction, but before
sentencing, the prosecution disclosed a letter an inmate, Cafield, who claimed to have heard
Chapman give two different accounts of the murder, neither of which involved petitioner. 
This disclosure went unused at sentencing, as petitioner’s original trial counsel was unable
to attend due to illness, and substitute counsel was “totally unfamiliar” with the case and
“totally unprepared to handle the sentence.”  Id. at 390.  Additionally, it later came to light
that the two alibi witnesses – Rivera and Guido – had never been contacted by that trial
counsel, and both provided sworn affidavits stating that petitioner was with them at the time
of the crime, and that, had they been asked, they would have testified at trial.  Further,
Chapman herself contacted petitioner’s brother and provided him three typewritten statements
in which she stated that her trial testimony was wholly fabricated under pressure from the
prosecution following her arrest on unrelated charges, and the prosecutor explicitly told her
not to tell anyone about the deal they made in exchange for her testimony.  Based on this
information, petitioner moved the state court to vacate his judgment of conviction and
requested an evidentiary hearing.  The trial court denied both requests and the state appellate
courts denied petitioner’s applications for leave to appeal.  Petitioner then sought federal
habeas relief.  

After determining that petitioner had made a showing of actual innocence sufficient
to excuse his untimely filing, the district court analyzed his entitlement to relief.  Pursuant to
Cullen v. Pinholster, 563 U.S. 170 (2011), the court began with an assessment of the state
post-conviction court’s decision in light of the state court record.  That court had rejected
petitioner’s ineffective assistance of counsel claim on the ground that the trial record indicated
the existence of only one alibi witness (not two), petitioner had agreed with trial counsel’s
decision not to call that witness; and, even if trial counsel was aware of the two alibi
witnesses, the witnesses both lived near the crime scene, which would “not render defendant’s
participation in the shooting impossible,” so “counsel could have come to the reasonable and
strategic conclusion that presenting [the alibi] witnesses would not benefit the defense.”   915
F.Supp.2d at 420.  The district court found this rationale unreasonable in light of the evidence,
explaining that the state court decision rested on “a ‘materially incomplete’ analysis” since
it resolved key disputed facts against petitioner without an evidentiary hearing.  Id. at 421
(citation omitted).  

Finally, turning to the merits of petitioner’s claim that trial counsel was ineffective
for failing to call the alibi witnesses, the district court observed that the performance prong
“would be relatively easy to resolve if [petitioner] could establish that [counsel] never
interviewed Guido or Rivera.” 915 F.Supp.2d at 427.  After acknowledging the absence of
clear evidence on that point (the relevant witnesses were all dead), however, the court
“assum[ed] that [counsel] properly investigated [petitioner’s] alibi defense,” and held that,
in any event, his “failure to call either alibi witness was not based on reasonable trial
strategy.” Id. at 428 (emphasis in original); see also id. at 429 (expressing inability to
“imagine any significant harm that was likely to result from calling them to testify – only
benefit, and potentially tremendous benefit”). The court went on to find that the error was
prejudicial because the witnesses would have provided evidence to support petitioner’s alibi
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claim, “thus undermining the already weak testimony the prosecution presented at trial.” Id.
at 430.  

Having found not only a Sixth Amendment violation, but also a probability that
petitioner had served more than twenty years for a crime he did not commit, the court initially
ordered the state to either release him or, within sixty days, take “concrete and substantial
steps” to retry him.  Id. at *48.  In a subsequent section of its opinion, however, the court
modified the remedy, explaining that, “aside from a pro forma arraignment, the state has failed
to take any action evidencing its desire (or ability) to retry [petitioner].” Id. at *51.  After
finding that “this is one of the extraordinary cases that warrants an unconditional discharge
with no future threat of retrial,” the court directed that petitioner be immediately released,
barred the state from retrying him, and directed that his conviction be expunged.  Id.  

 114) Ex rel Newman v. Rednour, 917 F.Supp.2d 765 (N.D. Ill. 2012), aff’d sub nom. Newman
v. Harrington, 726 F.3d 921 (7th Cir. 2013).  The district court granted relief in this Illinois
murder case, finding that trial counsel was ineffective for failing to request a competency
hearing, and that the state post-conviction court unreasonably determined the facts and
unreasonably applied Strickland v. Washington in denying petitioner’s claim without holding
an evidentiary hearing.  “[D]espite having received a two-inch stack of diagnoses and other
records” detailing petitioner’s history of disabilities and full scale IQ of 62, trial counsel
neither investigated nor raised any question about his fitness to stand trial.  After his
conviction for murder, petitioner sought post-conviction relief, which the the trial court denied
without a hearing using this “simplistic rationale”:  “As to fitness, I personally had
conversations with [petitioner]; and I’m not inexperienced in this matter.  And his responses
were correct.  If he was drooling or if his eyes were going someplace, counsel, I assure you,
I would have sua sponte asked for a fitness hearing.”  917 F.Supp.2d at 771-72.  A divided
state appellate court affirmed, finding it unnecessary to assess counsel’s performance because
petitioner was unable to demonstrate prejudice.  In that regard, the majority noted that an
expert report prepared after trial (the Kavanaugh report) and offered by petitioner was
“‘irrelevant’ because the facts as they existed at the time of trial were what mattered.”  Id. at
772.  Petitioner then sought federal habeas relief, and the federal district court granted an
evidentiary hearing.  Before the case could be decided, however, the Supreme Court
announced its decision in Cullen v. Pinholster, 563 U.S. 170 (2011).  Following the course
prescribed by the Seventh Circuit in Mosley v. Atchinson, 689 F.3d 838 (7th Cir. 2012), the
district court framed its analysis as follows:  “[T]he court first assesses whether [petitioner]
has properly established a case under § 2254(d) looking only at the record before the state
court.  If [petitioner] is successful under § 2254(d), the Court then may consider the additional
evidence presented at the federal evidentiary hearing to determine whether [petitioner] is
entitled to relief.”  917 F.Supp.2d at 770. 

Examining the state appellate court’s determination that petitioner had not been
prejudiced, the district court identified defects implicating both § 2254(d)(1) and (d)(2).  First,
the district court found that the state appellate court unreasonably applied Strickland by
declaring the Kavanaugh report irrelevant because it was produced after trial. See 917
F.Supp.2d at 773 (“But the Kavanaugh Report is relevant evidence – a court cannot simply
ignore a post-conviction report of a professional who opines that a defendant may have been
unfit at the time of trial.”). Second, the district court agreed with petitioner that the state
appellate court’s decision was based on unreasonable factual determinations, observing that
the state court’s “opinion focused on selected statements out of a two-inch stack of reports,
ignoring other statements that pointed toward a different conclusion.” Id. at 774; see also id.
(“As the most analogous Seventh Circuit case law holds, when key facts of record run
contrary to the state court’s conclusions but are not addressed in the court’s decision, a major
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concern arises about the correctness of the disposition.”).  With regard to deficient
performance – which had not been reached by the state court – the district court reviewed the
wealth of material that had been in trial counsel’s possession and determined that “[t]here was
... more than enough information making it clear that [petitioner] had a history of mental
deficiencies,” yet counsel “did very little to follow up on the red flags that had been raised for
him.”  Id. at 776.  The court went on to conclude that counsel’s “performance fell below an
objectively reasonable standard, as required in Strickland, and [petitioner] has met his burden
as to both performance and prejudice under § 2254(d).” Id. at 777.

Finally, having determined that § 2254(d) had been satisfied, the district court
examined the entire record – including the evidence developed at the hearing in federal court
– to determine “whether under § 2254(a) [petitioner] is in custody in violation of the
Constitution or law or treaties of the United States.” 917 F.Supp. at 778.  Petitioner’s evidence
included testimony from three former teachers who consistently reported that he was
functionally illiterate, unable to understand abstract concepts, “unable to retain whatever
minimal academic progress he made from day-to-day,” and generally suffering from
“significant and obvious mental impairments.” Id.  The district court also heard testimony
from petitioner himself, trial counsel, Dr. Kavanaugh, and the state’s expert, Dr. Henry. 
While Dr. Henry opined that petitioner was competent and malingering any deficits, the
district court rejected that view in favor of Dr. Kavanaugh’s opinion, which “rested on a more
thorough study that was undertaken much closer to the trial and took into account a more
diverse range of documents and viewpoints.”  Id. at 783; see also id. at 782 (observing that
Dr. Henry’s conclusions were “made after a single two-hour session with [petitioner] eight
years after [trial]” and lacked “support from other people who knew [petitioner] in the
relevant time frame or from documents in the record”).  Based on the totality of the record,
the district court concluded that trial counsel performed deficiently by failing to investigate
and raise the issue of competency, and that petitioner was prejudiced because, had he received
the pre-trial competency hearing to which he was entitled, there was a reasonable probability
that he would have been found unfit to stand trial.

115) Mosley v. Hinsley, 2013 WL 1222128 (N.D. Ill. March 25, 2013), aff’d sub nom. Mosley
v. Butler, 762 F.3d 579 (7th Cir. 2014).  The district court granted a writ of habeas corpus
to this non-capital petitioner on an ineffective assistance of counsel claim.  Petitioner was
found guilty of murder and aggravated arson based on testimony from Fernando, a woman
with whom he had an ongoing dispute over drug sales.  Fernando testified at a bench trial that
immediately before the fire started, she heard petitioner tell two juveniles to burn her building
down.  An elderly resident of the building died in the fire.  After trial counsel’s motion for a
directed verdict was denied, trial counsel called one alibi witness, Coward, who testified that
petitioner was with her in a schoolyard across the street for at least three hours before the fire
started, but gave conflicting testimony about whether petitioner left the schoolyard after the
fire started.  The trial judge found that Coward’s testimony was not credible.  Petitioner
sought post-conviction relief and offered affidavits from two additional alibi witnesses.  The
state court assumed the witnesses’ statements were true but denied relief.  As relevant to the
federal district court’s analysis in the subsequent habeas proceeding, the state court assumed
that that trial counsel had “rejected” one of the witnesses – Taylor – because she added
nothing to Coward’s testimony, and because she would have bolstered the state’s case by
placing petitioner inside the building shortly before the crime.  The state court also found that
petitioner could not prove prejudice because Taylor’s testimony merely placed him across the
street, which “would not have affected the outcome of the trial” since petitioner’s presence
at the scene of the crime was not necessary for a conviction.  

  The federal district court found that the state court’s rejection of petitioner’s claim
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was objectively unreasonable based on the state court record, and conducted an evidentiary
hearing at which the new alibi witnesses and trial counsel testified.  According to trial
counsel, the “defense theory was that ‘no evidence’ showed that [petitioner] conspired with
the two juveniles who set the fire,” and “he did not plan to call any witnesses because he was
convinced the trial judge would grant his motion for a judgment of acquittal at the close of
the evidence.”  2013 WL 1222128 at *10.  When the motion was denied, trial counsel was
“shocked” and “asked the court for a short continuance, spoke with Coward, and decided to
call her as a witness.” Id. Counsel had also been aware of the two additional alibi witnesses
prior to trial, but never interviewed them.  One of those witnesses, Taylor, “would have
testified that [petitioner] was in the building 45 minutes before the fire and then was across
the street in a group of men and children at the time the fire started.” Id. at *12.  

Analyzing the denial of state post-conviction relief in the absence of a hearing, the
district court first determined that the state court’s findings regarding trial counsel’s conduct
were “based on incorrect assumptions about the chain of events leading to Coward’s
appearance on the stand as the sole defense witness.” Id. at *12.  The court explained that trial
counsel never even “consider[ed] calling Taylor because he was not aware of her likely
testimony,” and counsel “did not have a premediated Plan B.” Id.  Instead, he “put all of his
eggs in one basket by preparing his case based on his firm conviction that the trial court would
reject Fernando’s testimony in toto.”  Id.  Once that did not happen, trial counsel put up
Coward who “was not an ideal witness given her shifting testimony.” Id. at *13.  The district
court also rejected the state court’s finding that Taylor’s testimony would have bolstered the
state’s case, explaining that the state’s theory of the crime was that petitioner told the
juveniles to burn down the building immediately before the fire started, and Taylor’s
testimony that petitioner left the building 45 minutes before the fire was directly at odds with
Fernando’s testimony that she heard petitioner ordering the fire immediately before it started. 
Finally, the district court noted that the state court had required petitioner to show that the
result of the trial “would” have been different.  Id. at *15.  The court went on to conclude that,
when viewed in context of the case as a whole, the new alibi evidence created at least a
reasonable probability of a different result, especially considering that the state’s case was
“not overwhelming,” and had been built around a witness who was admittedly at odds with
petitioner and had given a description of events that amounted to “an almost impossible
factual scenario ....” Id.  

116) Ross v. Wolfe, 942 F.Supp.2d 573 (D.Md. 2013).  The district court granted relief in this
Maryland assault case, finding that trial counsel “rendered ineffective assistance when he lied
to his client in order to persuade him to accept a plea bargain, and that this ineffective
assistance rendered the later guilty plea involuntary.”  942 F.Supp.2d at 575.  Petitioner was
charged with assaulting multiple people while he was high on PCP.  He wished to pursue a
voluntary intoxication defense, but “[h]is lawyer did not think [the] case was triable and his
conversations with [petitioner] revolved around whether he should plead guilty.”  Id. at 578. 
Consistent with that focus, trial counsel gave petitioner two written memoranda which falsely
stated that there was a “tentative agreement with the prosecutor” that a guilty plea “would
involve a mandatory recommendation by the Judge” for therapeutic treatment – a move that
trial counsel further misrepresented would mean that petitioner would likely “be free in less
than ten (10) years from the date of his original arrest.”  Id. at 579.  In fact, trial counsel had
no agreement with the prosecutor; counsel had no idea what the prosecutor’s expectation
might have been for sentencing, if any; and, counsel’s 10-year prediction, under any scenario,
was “unrealistic and bordered on fantasy.” Id. at 582.  Petitioner signed a plea agreement that
correctly stated that his maximum potential sentence was one-hundred (100) years, and he was
sentenced to seventy (70) years.  He unsuccessfully sought state post-conviction relief, and
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then filed a federal habeas petition. 
After rejecting the state’s contention that petitioner had not properly exhausted his

claim, the district court reached the merits and held that he “clearly received ineffective
assistance of counsel when his defense attorney affirmatively misled him as to what sentence
the prosecutor expected [him] to receive and how it was to be executed.”  942 F.Supp.2d at
581.  The evidence was “unrefuted that [petitioner] would not have pleaded guilty if he had
thought he would wind up with the lengthy prison sentence he received following his plea.”
Id. at 582.   Additionally, petitioner was fifty-five years old at the time of sentencing, with a
life expectancy of approximately twenty-five more years.  If he had gone to trial and
succeeded with an intoxication defense, his maximum potential sentence would have been
fifty years, with parole eligibility after twenty-five years.  “In short,” the district court
observed, “he had nothing to lose by going to trial.”  Id.  Finally, the district court determined
that the state court’s decision rejecting petitioner’s claim was objectively unreasonable.  After
an evidentiary hearing at which petitioner and trial counsel both testified, the state post-
conviction court found petitioner had been motivated to plead guilty by counsel’s letters,
which led petitioner to believe that he would be incarcerated for less than ten years.  And yet,
the state court rejected petitioner’s claim without much explanation, stating only that he “fully
understood and intelligently and voluntarily entered the pleas.” Id. at 583.  The district court
held that the state court’s conclusion was “without factual foundation” and objectively
unreasonable.  Id. at 584.  

117) Crace v. Herzog, 2013 WL 3338498 (W.D. Wash. July 2, 2013), aff’d, 798 F.3d 840 (9th
Cir. 2015).  The district court granted relief in this Washington attempted second degree
assault case, finding that trial counsel was ineffective for failing to request a jury instruction
on a lesser-included offense.  Petitioner broke into his neighbor’s home during “a drug-
induced psychosis,” which ultimately led to him “charging a deputy sheriff with a sword.” 
2013 WL 3338498 at *1.  No one was injured. The jurors were instructed to consider second-
degree assault and attempted second-degree assault, and they convicted petitioner on the
attempt charge.  However, petitioner was also entitled to an instruction on the lesser-included
offense of unlawful display of a weapon, but trial counsel failed to request such an instruction
and signed an affidavit stating that the only reason he did not ask for the instruction was
because he failed to consider it.  The Washington Supreme Court held that even if trial
counsel’s performance was deficient, petitioner was not prejudiced because there was
sufficient evidence to convict him on the attempt charge.  The district court held that the state
court had unreasonably applied the Strickland prejudice inquiry, and that petitioner had
suffered prejudice because the facts were consistent with the crime of unlawful display, an
unlawful display conviction carried a much lesser sentence, and the jury’s rejection of the
second-degree assault charge “provides substantial support for a conclusion that they would
have convicted [petitioner] only of unlawful display of a weapon had the option been given
to them.”  Id. at *17.  

118) Nava v. Woodford, 2013 WL 4049727 (C.D. Cal. Aug. 7, 2013).  The district court granted
relief in this California case, finding that trial counsel was ineffective for failing to investigate
petitioner’s competency,  and for advising him to plead guilty to attempted murder and related
charges despite his incompetence.  Petitioner raised these claims in state court where they
were denied on procedural grounds.  The district court reviewed the claims de novo following
a remand from the Ninth Circuit instructing that an evidentiary hearing be held.  The parties
agreed that, “because the state court did not adjudicate [p]etitioner’s claims on the merits,
Pinholster does not apply to limit the Court’s consideration of new evidence presented during
the evidentiary hearing proceedings in this action.” 2013 WL 4049727 at *3.  
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Prior to trial, a defense expert evaluated petitioner and reported that he was suffering
from untreated psychosis and was incompetent.  Two days later, trial counsel told the court
that he had some doubts about petitioner’s competency, but did not disclose the defense
expert’s opinion.  The trial judge appointed Dr. Kashel Sharma, who examined petitioner and
concluded that he was “a manipulative sociopath who is willfully, intentionally, and
consciously trying to present himself as mentally impaired and incompetent to stand trial.” 
Id. at *4.  When the case was called for trial, counsel submitted the competency issue solely
on the basis of Dr. Sharma’s report, and the court found petitioner competent.  During jury
selection, petitioner attempted suicide; a prison psychiatrist injected him with anti-psychotic
medication and declared him a “no go” for court. Id. at *5.  That same day, however, the trial
judge contacted the prison, told them that petitioner was required in court for trial, and
ordered them “to extract [petitioner] from his cell by any means of force necessary.” Id.  An
extraction team removed petitioner from his cell and transported him to court in a suicide
gown and a waist-chain.  Thirty minutes later, petitioner waived his right to a jury trial and
pled guilty.  During the plea colloquy, petitioner gave several bizarre responses and told the
trial judge, “It’s hard.  I can’t focus on what you’re saying,” and, “[t]he pain is in me.  It’s
affecting me.” Id. at *6.  No one asked petitioner on the record whether he was on any
medication at the time of his plea.  At the federal evidentiary hearing, trial counsel insisted
that petitioner was competent and that counsel would not have allowed him to plead guilty if
he had thought otherwise.  A court-appointed expert testified that petitioner suffers from
schizophrenia and was incompetent both at the time of his evaluation and at the time of the
plea.  The district court held that trial counsel’s performance was deficient because, given
what counsel knew or should have known at the time of the plea, he should have requested
an evaluation of petitioner’s mental health before advising him to plead guilty and allowing
the plea to go forward.  Further, based on the prison mental health records, the trial court
record, and the expert opinion of the court’s appointed examiner, the district court held that
there was a reasonable probability that petitioner would have been found incompetent to stand
trial or enter a guilty plea had trial counsel properly raised the issue before the trial court.  

119) Green v. Lee, 964 F.Supp.2d 237 (E.D.N.Y. 2013).  The district court granted relief in this
New York child sexual abuse case, finding that trial counsel was ineffective for failing to
conduct a reasonable investigation into the correct time frame of the alleged abuse.  Petitioner
was charged with ten counts of sexually molesting his granddaughter and four of her friends
on particular dates in 1998-1999, 2001, and 2003.  The state’s case was based primarily on
testimony from one of the friends, B.M., who alleged that the bulk of the abuse occurred in
1998-1999.  B.M. testified to specific incidents that she said occurred during those years, and
the state introduced a photograph of B.M. and petitioner, which B.M. testified was taken at
Coney Island on the day of one of the abuse incidents in 1998.  She similarly testified that a
picture taken of her on Halloween at petitioner’s house was taken in 1998.  Petitioner’s
granddaughter denied any abuse and contradicted B.M.’s testimony by claiming that she had
not become friends with B.M. until 2001, and that petitioner did not even known B.M. prior
to 2001.  The evidence also established that B.M. had not disclosed the abuse until 2006, and
she testified at trial that she had delayed the announcement because she knew from watching
Law and Order SVU that she would have to testify in court, and she wanted to be more mature
before putting herself through that experience.  Finally, B.M. testified that petitioner gave her
money and a “Turbo Twister” toy after the first abuse incident and advised her to keep the
abuse a secret.  The three other alleged victims each testified to single incidents of abuse,
similar to B.M.’s descriptions, which they agreed to disclose after B.M. and her mother spoke
with them.  Petitioner testified in his own defense that he never abused B.M. or any of the
other girls, and claimed that he did not know B.M. until 2001.  
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Following his conviction, petitioner filed a motion to vacate the judgment and offered
evidence that an investigator retained by his new counsel had ascertained, among other things,
that: (1) the film used in the Coney Island photograph was not manufactured until several
years after 1998; (2) B.M. was wearing a sweatshirt in the Halloween photograph bearing the
logo of a company that did not exist until three years after the date she offered at trial; (3) the
“Turbo Twister” toy did not enter commerce until August, 2001; and, (4) the first episode of
Law and Order SVU did not air until several months after the time that B.M. claimed to have
viewed the program.  Petitioner also submitted an affidavit from trial counsel who admitted
that there was no strategic reason for his failure to investigate the timing of B.M.’s
allegations.  The trial court denied the motion without a hearing, stating that counsel’s
performance was not deficient because he conducted a “skilled cross examination of each [of]
the victims and several other People’s witnesses,” and even though the new evidence would
have been beneficial to petitioner at trial, the court could not say that it would have resulted
in his “complete acquittal.” 964 F.Supp.2d at 252.

In federal habeas proceedings, the district court first determined that counsel’s
conduct “plainly f[ell] below acceptable professional standards,” because he failed to
investigate a crucial part of the prosecution’s case and he admitted he had no strategic reason
for failing to do so.  964 F.Supp.2d at 258.  Next, the court held that petitioner was prejudiced
by counsel’s error because the prosecution relied heavily on the contested issue of timing,
calling the Coney Island photograph “the one piece of evidence in the whole case that is not
capable of lying,” and petitioner’s new evidence, “taken together, clearly establishes a
‘reasonable probability’ that the outcome of the trial would have been different had trial
counsel investigated and presented this evidence.” Id. at 260.  The state court’s decision
rejecting petitioner’s claim involved an unreasonable application of Strickland v. Washington
because the state court used an improper standard for both the performance and the prejudice
prong.  Finally, the district court determined that counsel’s ineffective assistance in handling
B.M.’s allegations had a “spillover effect” on the remaining counts against the other alleged
victims.  Id. at 262.  The court concluded by granting relief for all counts of the indictment,
but rejected petitioner’s argument that the state should be barred from retrying him.  

120) Gabaree v. Steele, 2013 WL 4095941 (W.D.Mo. Aug. 13, 2013), aff’d, 792 F.3d 991 (8th
Cir. 2015), cert. denied, 136 S.Ct. 1194 (2016).  The district court granted relief in this
Missouri child sexual and physical abuse case, finding that trial counsel was ineffective for
failing to object to inadmissible expert testimony.  Petitioner was accused of abusing his ex-
girlfriend’s two daughters during a period of time when he lived with them and the girlfriend. 
The children gave multiple, conflicting accounts of the abuse and later recanted parts of their
earlier statements.  At trial, one prosecution expert testified that she thought the children’s
abuse allegations were credible and believable.  Another prosecution expert testified that
petitioner’s test results showed he had views and beliefs indicating a propensity for abusing
children, and she felt that people with such beliefs presumptively act on those beliefs, and so
petitioner probably abused the children.  Trial counsel did not object to either expert’s
testimony, and petitioner was convicted.  He later sought state post-conviction relief,
contending that counsel had been ineffective.  At an evidentiary hearing, trial counsel testified
that she had no memory of petitioner’s case;  after reviewing the trial transcript, however,
counsel stated that she thought the testimony was admissible and that it was possible that she
did not hear the testimony or that she did not object because she did not want to call the jury’s
attention to it.  The Missouri state court held that the testimony was clearly inadmissible but
found that counsel’s performance was not deficient because there were “strategic reasons why
she might have chosen not to object.” 2013 WL 4095941 at *7-8 (emphasis added).  The state
court did not address prejudice.  
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The federal district court held that the state court’s decision “suffers from both an
unreasonable application of Strickland and an unreasonable determination of the facts.” Id.
at *10.  First, even if trial counsel did have a strategic reason for failing to object, “the state
court reached an unreasonable conclusion when it found counsel’s strategy was valid.” Id. 
The district court explained that although there could be instances when an attorney might
reasonably choose not to object to inadmissible testimony, such a strategy “makes no sense”
in petitioner’s case:

A desire to not highlight improper evidence cannot be a magic talisman that
insulates all decisions to refrain from objecting, and a contrary decision
would permit any attorney to sit idly and allow a parade of inadmissible
evidence to be presented, all in the name of preferring not to highlight it. 
Some impermissible evidence is of such a nature that, given the case, it
cannot be reasonable strategy to do nothing.

Id.  The court went on to find that counsel’s failure to object resulted in prejudice because
there was no medical or eyewitness evidence to support the allegations of abuse; the children
gave conflicting accounts and later recanted; the evidence was clearly inadmissible and acted
to shore up weaknesses in the state’s case; and the prosecution specifically argued that the
jury should rely on this evidence to find that the victims were credible and petitioner acted
on his propensities.

121) Williams v. Artus, 2013 WL 4761120 (E.D.N.Y. Sept. 4, 2013).  The district court granted
relief in this New York depraved indifference murder case, finding that petitioner “was
deprived of his right to a fair trial by (a) the prosecutor’s misconduct in deliberately eliciting
inadmissible evidence of a prior uncharged murder by [petitioner], and (b) the inadequate
curative instruction by the trial court when striking that evidence, resulting in its improper
admission into the record.”  2013 WL 4761120 at *12.  The district court also found that
appellate counsel was ineffective for failing to argue “that trial counsel’s failure to object to
the prosecutor’s use of the stricken testimony during summation constituted inadequate
assistance of trial counsel.” Id.  Petitioner and his girlfriend, Rebecca Madigan, were involved
in a high-speed car chase; petitioner was the driver and Madigan was his passenger.  They
were chasing a car driven by Melissa Singh and her two passengers.  During the chase, a
gunshot was fired from petitioner’s car at Singh’s car, resulting in a crash that killed one of
Singh’s passengers.  Petitioner claimed that Madigan fired the shot, while Madigan testified
that petitioner fired the shot.  Apart from these conflicting accounts, there was no other
evidence of the shooter’s identity.  During her examination of Madigan, the prosecutor
elicited testimony that petitioner told Madigan that he had previously killed another person. 
After defense counsel objected and moved for a mistrial, the trial judge gave a confusing
curative instruction in which he told the jurors that:  (a) they should put the testimony out of
their minds, even though they could not take it back because that would be “like ringing a bell
and trying to unring it”; (b) the court had no idea whether Madigan had a basis for making that
statement; and, (c) the jurors should decide whether Madigan was telling the truth.  Defense
counsel objected again, and the trial court gave a second instruction telling jurors to
“completely disregard” the testimony.  Following these instructions, the prosecutor continued
questioning Madigan about petitioner’s alleged admission to another murder without
objection from defense counsel.  In closing argument, the prosecutor argued that petitioner
told Madigan that he had previously killed multiple people, and defense counsel did not
object.  Petitioner sought relief through direct appeal and collateral review in state court, but
his claims were summarily denied as without merit.  The federal district court held that
petitioner’s claims were “indisputably exhausted and denied on the merits in state court.”  Id.
at *11, n.18.  After analyzing the merits, the court held that petitioner was deprived of a fair

Successful Cases - IAC  1690 -- DCT



trial by the prosecutor’s misconduct because:  (a) the prosecutor deliberately elicited
Madigan’s statement; (b) the trial court’s efforts to issue curative instructions only
compounded the problem; and, (c) petitioner’s conviction was far from certain without
Madigan’s prejudicial claim and the prosecution’s improper use of that testimony in closing
argument.  The court also held that appellate counsel unreasonably failed to argue that trial
counsel was ineffective for failing to object to the prosecution’s closing argument, which the
state itself had since admitted was constitutional error.  Although the court further observed
that “[f]ew petitions can withstand the heavy weight of AEDPA deference ... [b]ut in my view
this is one of them,” id. at *2, it never specifically explained how petitioner had satisfied §
2254(d).

122) Fitzgerald v. Trammell, 2013 WL 5537387 (N.D. Okla. Oct. 7, 2013).  The district court
granted penalty phase relief in this Oklahoma capital case, finding that trial counsel was
ineffective for failing to present expert testimony regarding petitioner’s brain damage and
diabetes.  Before discussing the merits the district court noted that it had previously
determined that the Oklahoma Court of Criminal Appeals’ rejection of the claim was contrary
to federal law within the meaning of § 2254(d)(1), and that petitioner was entitled to a federal
evidentiary hearing.  Examining the merits de novo, the district court held that petitioner was
entitled to relief because, prior to sentencing, trial counsel retained a neuropsychologist and
an endocrinologist to review petitioner’s history of diabetes and a gunshot wound to the head,
but did not make use of their findings.  The experts concluded that petitioner had frontal lobe
damage which, combined with his diabetes and the fact that he had consumed a large amount
of alcohol without eating on the day of the crime, could have impaired his ability to control
his behavior.  Despite these determinations, trial counsel called neither expert to testify, and
instead offered only petitioner’s medical records and the unrelated testimony of three family
members.  At the evidentiary hearing trial counsel testified that he had decided not to call the
expert witnesses because he was afraid the evidence could be used as a “double-edged sword”
to suggest that petitioner was dangerous, he was concerned that the expert testimony could
open the door to other aggravating evidence, he thought one of the experts’ use of the word
“disinhibition” in his written report meant that the expert was going to testify that petitioner
“just didn’t give a damn,” he had decided to go with a “no excuses” theme.  The district court
acknowledged that counsel had described a series of strategic decisions, but found that they
were objectively unreasonable and resulted in prejudice.  The court accepted that mental
health evidence can sometimes be a “double-edged sword,” but likened petitioner’s case to
Williams v. Taylor, 529 U.S. 362 (2000), in which the Supreme Court “emphasized that expert
testimony or evidence serving to explain the defendant’s actions should be introduced if it
‘might well have influenced the jury’s appraisal of his moral culpability.’” 2013 WL 5537387
at *43.  “[W]ithout the expert testimony,” the court explained, “[p]etitioner’s jury was left
with an incomplete explanation for [his] actions .... [B]ecause the omitted evidence would
have explained the interplay between [p]etitioner’s alcohol consumption and his physical and
mental conditions attributable to his diabetes and frontal lobe injury, it might well have
influenced the jury’s appraisal of [p]etitioner’s moral culpability.”  Id.  The court also noted
trial counsel’s concession that the bad facts his experts might have mentioned were not facts
he could have otherwise excluded, and that they had already been admitted into evidence by
the prosecution.  Additionally, the court found that trial counsel had further erred in
evaluating the expert’s written report by misunderstanding its use of the word “disinhibition.” 
Finally, the court observed that, without expert testimony to explain the impact of petitioner’s
condition, trial counsel achieved exactly the opposite of his intended strategy by appearing
to offer merely excuses rather than explanations for petitioner’s behavior.  The district court
concluded that “[t]he mitigating impact of the omitted expert testimony is undeniable,” id. at
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*38, and petitioner suffered prejudice.  

123) Green v. Georgia, 987 F.Supp.2d 1328 (N.D.Ga. 2013), vacated and remanded on other
grounds, 2014 WL 2925037 (June 30, 2014) (remanding for decision on claims district court
failed to adjudicate), adhered to on remand, 51 F.Supp.3d 1304 (N.D.Ga. 2014).  The
district court granted relief from petitioner’s Georgia conviction for failing to register as a sex
offender, finding that trial counsel was ineffective for failing to challenge the use of a prior
sodomy conviction as a basis for the conviction.  Petitioner pled guilty to sodomy in 1997
based on a consensual sexual act with another man in a private hotel room while two female
friends were present.  Subsequently, Lawrence v. Texas, 539 U.S. 558 (2003), established that
the criminalization of private consensual sodomy between adults violates due process.  In
2009, petitioner was convicted of failing to register as a sex offender in light of the sodomy
conviction.  Petitioner argued before the state courts that “because the sodomy conviction
penalizes conduct that cannot, as a constitutional matter, be criminalized, it cannot be used
as proof of a criminal offense to support a conviction under the registration statute.”  987
F.Supp.2d at 1331.  Trial counsel failed to make this argument at trial.  The state courts
denied relief on the ground that petitioner’s conduct was not “private” given the presence of
other people in the room, and because he “waived his defenses when he pled guilty.”  Id.  at
1332.  Petitioner sought habeas relief. 

The federal district court held that the state court’s determination that petitioner’s
actions had not been private involved an unreasonable application of federal law. “[A] hotel
room is not a public space,” the court explained, and “the presence of two private, consenting
observers does not transform the private act into a public one.” 987 F.Supp.2d at 1338.  The
state court also unreasonably relied on waiver because a defendant who pleads guilty does not
waive a claim that the indictment charges no crime.  Id. (citing Nazario v. State, 746 S.E.2d
109, 113 (Ga. 2013)).  “Nor” the court continued, “does it comport with fundamental fairness
and due process of law to allow a guilty plea to waive a constitutional challenge to the use of
a conviction based on constitutionally protected, private consensual sexual conduct that
cannot be criminalized.” Id.  Based on these findings, the district court concluded that
counsel’s representation at trial was both deficient and prejudicial.

124) Jensen v. Schwochert, 2013 WL 6708767 (E.D.Wis. Dec. 18, 2013), aff’d sub nom. Jensen
v. Clements, 800 F.3d 892 (7th Cir. 2015).  The district court granted relief in this Wisconsin
murder case, finding that the trial court’s admission of the victim’s out-of-court statements
violated the Confrontation Clause, and that the state court’s decision upholding petitioner’s
conviction involved an unreasonable application of clearly established federal law.  Petitioner
was charged with murder in connection with the death of his wife.  There was no dispute that
she was poisoned by ethylene glycol, a substance commonly found in antifreeze; the only
issue was whether she committed suicide by deliberately consuming the ethylene glycol, or
had been poisoned by petitioner.  There was circumstantial evidence to support each theory.
To support its homicide theory, the prosecution presented a letter the wife had written to law
enforcement, as well as similar statements she made to others, in which she expressed fear
that petitioner might kill her and stated that, if she were found dead, her death would not be
a suicide.   The prosecution relied heavily on these statements in closing argument, and
repeatedly argued that they contradicted the defense’s theory of the case.  The jury deliberated
for more than thirty hours before finding petitioner guilty.  On direct appeal, the Wisconsin
Supreme Court held that any error was harmless “given the voluminous corroborating
evidence, the duplicative untainted evidence, the nature of the defense, the nature of the
State’s case, and the overall strength of the State’s case.”  2013 WL 6708767 at *5.  The
federal district court disagreed, and held that the state court’s decision involved an
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unreasonable application of clearly established federal law.  The court explained that the
admission of the out-of-court testimonial statements had a substantial and injurious effect on
the outcome of petitioner’s trial, and the state court’s decision to the contrary had been
reached only by ignoring the central role that the evidence played at trial, overlooking that the
other evidence against petitioner was entirely circumstantial and subject to more than one
reasonable inference, and failing to consider any of the evidence that supported petitioner’s
theory of the case. “In sum,” the district court observed, “[the wife’s] letter from the grave
served as an unrebuttable and emotionally compelling accusation of guilt.” Id. at *17; see also
id. (characterizing the statements as “classic hearsay” which served as the “key piece” of the
prosecution’s case, and finding its admission prejudicial).  

125) Queer v. Britton, 2014 WL 66445 (W.D. Pa. Jan. 8, 2014).  The district court granted relief
in this Pennsylvania arson case, finding that petitioner’s appellate counsel was ineffective for
failing to file a direct appeal.  Afer a period during which counsel failed to communicate with
him or respond to his written inquiries about the status of his appeal, petitioner received a
letter from the clerk of court reporting that the appellate court had determined that the appeal
lacked merit.  While petitioner took that communication to mean his appeal had been filed and
denied, it later became clear that, in fact, it had never been filed at all.  Despite his inaction
as appellate counsel, the same attorney was appointed to represent petitioner in state post-
conviction proceedings, where he again did nothing to advance the case or keep petitioner
informed.  Eventually, petitioner filed a second post-conviction relief application and new
counsel was appointed.  During an evidentiary hearing on the second application, petitioner
learned that prior counsel had never filed his direct appeal.  On the advice of the state court,
he then filed a third post-conviction relief application asserting that counsel had been
constitutionally ineffective. After the state courts dismissed the claim, petitioner filed a
federal habeas petition raising appellate counsel’s ineffectiveness and identifying twenty-two
claims which should have been asserted on direct appeal.  The federal district court concluded
that appellate counsel was ineffective, and that petitioner was entitled to relief in the form of
reinstatement of his direct appeal nunc pro tunc.  The court concluded by ordering that
petitioner be released from custody unless the state reinstated his direct appeal within sixty
days, and dismissed the remaining twenty-two claims – all of which remained to be exhausted
through the reinstated direct appeal – without prejudice.  

126) Hines v. Ricci, 2014 WL 314430 (D.N.J. Jan. 28, 2014).  The district court granted relief in
this New Jersey armed robbery case, finding that trial counsel was ineffective during plea
negotiations for failing to advise petitioner of the severity of the sentence he could receive if
convicted at trial.  Petitioner was charged with first-degree armed robbery and four additional,
unrelated charges.  Although he faced a maximum of life in prison on the armed robbery
count, the state offered petitioner an aggregate sentence of 32 years on all five charges,
including 16 years for the armed robbery with a waiver of an extended term and parole
eligibility after 16 years.  Petitioner rejected that offer and a subsequent offer that featured
a parole ineligibility period reduced to 12 years.  He then stood trial twice, for two separate
armed robberies; the first trial ended in acquittal, but the second jury convicted him, after
which he received a 60 year extended term with 23 years of parole ineligibility.  Petitioner
thereafter agreed to plead guilty to the remaining three charges in exchange for two 5-year
concurrent terms to run consecutively to the 60-year term. 

Having previously determined that the state courts’ rejection of the ineffective
assistance claim involved an unreasonable application of the clearly established rule for
assessing prejudice, the district court held an evidentiary hearing to examine the
circumstances surrounding petitioner’s rejection of the plea offers.  Using the evidence
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developed at the hearing, the district court credited petitioner’s claim (which was not
contradicted) that counsel had not advised him that he faced a life sentence if he rejected the
plea offers, and found that counsel’s omission of that information constituted deficient
performance.  The court then determined that petitioner had also established prejudice by
showing a reasonable probability that, but for counsel’s inadequate advice, he would have
accepted the plea offer, the state would not have withdrawn the offer, the trial court would
have accepted the terms of the agreement, and the resulting sentence would have been less
severe than the one imposed after trial.  With regard to the decision to credit petitioner’s
assertion that he would have accepted the plea offer, the court emphasized the disparity
between the offer of 16 years and the potential exposure to a life sentence, the existence of
petitioner’s prior record, which heightened the risk of a lengthy sentence following
conviction, and petitioner’s entry of guilty pleas to the three remaining counts following his
conviction at his second trial.  The court also noted that there was a reasonable probability
that the state and the trial court would have proceeded with the plea because they later
accepted petitioner’s plea to the remaining charges, and had renewed the earlier offer during
pretrial negotiations.  The court concluded by ordering the state to re-offer the plea agreement
of 16 years with 8 years of parole ineligibility and waiver of an extended term for the armed
robbery count. 

127) Brown v. Superintendent, 996 F.Supp.2d 704 (N.D. Ind. 2014).  The district court granted
relief in this Indiana assisting a criminal and attempted murder case, finding that petitioner’s
right to counsel on direct appeal was violated when his retained appellate attorney was
permitted to withdraw.  Following his conviction, petitioner initiated an ordinary direct appeal
with the assistance of counsel, but then voluntarily dismissed that appeal pursuant to Indiana’s
so-called Davis/Hatton procedure, which permits “a termination or suspension of a direct
appeal already initiated, upon appellate counsel’s motion for remand or stay, to allow a post-
conviction relief petition to be pursued in the trial court.”  996 F.Supp.2d at 708 n.1.  After
the trial court denied post-conviction relief, counsel filed a notice of appeal addressed to that
judgment, then withdrew on the ground that petitioner could no longer pay his legal bills. 
However, neither the notice of appeal nor the motion to withdraw mentioned petitioner’s
direct appeal, which remained to be carried out in accordance with Davis/Hatton.  Petitioner
then proceeded pro se with an appeal of the denial of post-conviction relief (including a claim
alleging former counsel was ineffective for failing to pursue that appeal), but mistakenly
omitted any reference to his direct appeal claims.  After the state courts declined to grant
relief, petitioner proceeded to federal court, raising five claims – including a claim that direct
appeal counsel was ineffective – that were all determined to be procedurally defaulted.  

The federal district court found that petitioner had shown cause and prejudice to
overcome the default of his ineffective assistance of appellate counsel claim because counsel
had not raised any direct appeal issues and had abandoned him.  The court explained that
there was nothing in the state court record describing any effort to preserve petitioner’s right
to counsel on direct appeal; neither the notice of appeal nor the motion to withdraw mentioned
the direct appeal; and the state appellate court opinion focused exclusively on the denial of
post-conviction relief.  The district court went on to conclude that petitioner had established
cause for the procedural default of his claim and, “[a]s for prejudice, ‘[a]bandonment is a per
se violation of the Sixth Amendment.’” 996 F.Supp.2d at 718 (quoting Castellanos v. United
States, 26 F.3d 717 (7th Cir. 1994)).   The district court the ordered the State of Indiana to
either release petitioner or permit him to pursue a direct appeal with the assistance of counsel
within 60 days.  

128) Allen v. Cain, 2014 WL 573181 (W.D. La. Feb. 13, 2014).  The district court granted relief
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in this Louisiana capital case on grounds that petitioner’s Sixth Amendment rights to an
impartial jury and to the effective assistance of counsel were violated when the trial court
allowed an “avowedly biased” juror to serve on the jury and defense counsel made no
objection.  2014 WL 573181 at *1.  Petitioner was charged with first degree murder for the
shooting death of a patron during an armed robbery at a nightclub.  He allegedly confessed
to law enforcement but later disavowed his confession and claimed innocence.  During
individual voir dire by the prosecution, prospective juror Chester revealed that “he regularly
interacted with law enforcement officials,” including two officers involved in the
investigation of petitioner, that he “pretty much kn[e]w everything about the case,” and that
he “had formed an opinion based on that prior knowledge.” Id. at *6.  Additionally, “when
asked whether he could put aside his personal feelings or opinions ... he responded that the
evidence presented at trial would ‘ just be ... something else I’d have to put in the pot because
I’ve heard so much over the year.’” Id. at *6.  After this final remark, the prosecutor
responded that he would let defense counsel “explore that” issue.  Defense counsel, however,
did not “explore that” at all.  Instead, without asking Chester a single question about his
personal bias, counsel accepted him as a member of the jury, where he participated in the
deliberations that resulted in petitioner’s conviction and death sentence.  The same lawyer
later served as petitioner’s appellate counsel and did not raise the issue on direct appeal.  

Petitioner then sought state post-conviction relief, contending that Chester’s
participation violated his right to an impartial jury.  In support of that claim, petitioner offered
an affidavit from Chester himself, which verified that he had regularly socialized with
members of law enforcement prior to trial, that he learned information from them regarding
petitioner’s case and formed an opinion that petitioner was guilty prior to being selected for
the jury, that he spoke to other members of the jury venire about the case and his belief that
petitioner was guilty, and that he was completely surprised to be selected for the jury.  The
state post-conviction court denied relief without a hearing and issued a short opinion stating
that Chester’s affidavit was inadmissible under Louisiana Code of Evidence Article 606(B),
which bars admission of affidavits used to impeach the validity of the jury’s verdict.  The state
court also noted that “the law does not require jurors to enter deliberations with an entirely
clean slate.”  Id. at *3 (citing State v. Fussell, 941 So.2d 109 (La. App. 3 Cir. 2006)).  The
Louisiana Supreme Court denied petitioner’s application for review, and petitioner sought
federal habeas relief.  

The district court held that “the state court both unreasonably misconstrued the matter
before it, and unreasonably applied an incorrect rule of law to the situation,” and further
observed that it was “puzzled that such a fundamental constitutional error could occur and not,
before now, have been the subject of substantial judicial analysis.”  2014 WL 573181 at *3,
4.  First, contrary to the state court’s approach, the “main material for consideration” was not
Chester’s post-conviction affidavit, but his answers during individual voir dire.  Id. at *3.
Although petitioner squarely addressed this point in his petition, the state court never
considered it and focused instead on the affidavit.  Second, much of Chester’s affidavit
centered on his “voir dire answers and various sources of extraneous prejudicial information”
– matters which were not barred by Louisiana’s rules of evidence. Id.  “Finally, the state court
ignored the entirety of the United States Supreme Court’s jurisprudence framing the right to
an impartial jury with the (correct) statement that ‘the law does not require jurors to enter
deliberations with an entirely clean slate,’ and a citation to a not at all analogous Louisiana
appellate court case, State v. Fussell, 941 So.2d 109 (La.App. 3 Cir. 2006), overruled on other
grounds, 974 So.2d 1223 (La. 2008).”  Id.  The district court went on to explain that although
it is true that the law does not require jurors to “enter deliberations with an entirely clean
slate,” it is also true that jurors must be impartial, without prejudice, and able to impartially
follow the court’s instructions and evaluate the evidence at trial. The district court then
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characterized this case as closely analogous to Virgil v. Dretke, 446 F.3d 598, 613 (5th Cir.
2006), in which the Fifth Circuit found that permitting an admittedly biased juror to serve
permeated the entire trial with obvious unfairness so as to constitute deficient performance
and prejudice under Strickland v. Washington.  The district court then held that trial counsel’s
“failure in both not questioning the juror and sitting him on the jury without a clear statement
that he could put aside all he had been told about the case violated the Defendant’s Sixth
Amendment right to a speedy and public trial by an impartial jury, as well as his right to the
effective assistance of counsel.”  2014 WL 573181 at *7.  “[T]he deficient performance of
counsel,” the court concluded, “denied [petitioner] an impartial jury, leaving him with one
that could not constitutionally convict, perforce establishing Strickland prejudice with its
focus upon reliability.”  Id. at *13.

129) Davis v. Mathena, 2014 WL 1308694 (E.D.Va. Mar. 27, 2014).  The district court granted
relief in this Virginia non-capital murder case, finding that trial counsel had been ineffective
for failing to object to petitioner’s impermissible shackling in view of the jury.  When
petitioner raised this claim in state habeas proceedings, the Virginia Supreme Court refused
to grant an evidentiary hearing, and denied relief based on the absence of factual support in
the record.  The federal district court held that the state court had “unreasonably denied
Davis’ request for an evidentiary hearing, when material evidence supporting his shackling
claim would have been presented had a hearing been granted.”  2014 WL 1308694 at *5. 
[Editor’s Note: The district court also indicated that the inappropriate failure to hold an
evidentiary hearing meant that  the state court had not adjudicated petitioner’s claim on the
merits.  Because the district court had already properly concluded that § 2254(d) had been
satisfied, however, it appears that this additional finding was unnecessary.]

At an evidentiary hearing, the federal district court heard conflicting testimony on
whether petitioner had been shackled.  While the trial judge, the prosecutor, the sheriff, and
defense counsel all testified and denied any recollection of shackling, two jurors testified to
specific recollections of seeing petitioner in restraints, and petitioner himself testified that he
had worn them throughout the proceedings.  The district court resolved the dispute in favor
of petitioner, finding that he “was shackled during his trial in view of the jury without specific
justification.” 2014 WL 1308694 at *17.  From there, the court held that trial counsel
performed deficiently in failing to object because, “when shackles are used without special
justification, it is a per se due process violation.”  Id. at *20 (citing Deck v. Missouri, 544 U.S.
622, 634-45 (2005); see also id. (“Alternatively, if [trial counsel] simply failed to notice that
[petitioner] was shackled, this oversight also constitutes deficient performance.”).  Finally,
the district court found that petitioner suffered prejudice because the nature of the error was
egregious, the evidence required the jury to assess his credibility against that of the state’s
witnesses, and there was a reasonable probability that the jury would have made its
calculations differently had petitioner not been shackled.  The district court also noted that
its inquiry into actual prejudice was necessary because petitioner had asserted an ineffective
assistance of counsel claim, rather than a freestanding due process violation.  The court went
on to add that, had the posture of the case been different, a prejudice analysis would have
been unnecessary because, “[a]s stated, shackling is ‘inherently prejudicial,’ and in the usual
case, a defendant need not demonstrate prejudice to make out a due process violation.”  Id.
at *21.  

130) Roberts v. Howton, 13 F.Supp.3d 1077 (D.Or. 2014).  The district court granted relief in this
Oregon case, finding that counsel was ineffective for failing to adequately investigate, or hire
an expert to evaluate, the state’s cell tower evidence prior to petitioner’s guilty plea to a
charge of manslaughter in the first degree.  At approximately 2:55 p.m., the naked body of
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Jerri Lee Williams, a prostitute, was found at Kelley Point Park in Portland, Oregon. 
Petitioner had been involved in a “love triangle” with Williams and another girlfriend, and
had a history of domestic violence against both women.  The state’s theory was that petitioner
killed Williams at her home around 11:40 a.m. and then dumped her body at the park.  The
evidence against petitioner, however, was wholly circumstantial and turned largely on the
state’s claim that cell phone tower evidence placed petitioner at Kelley Point Park near the
estimated time of William’s death. 

After determinating that petitioner had made a colorable showing of innocence
sufficient to overcome an untimely filing and procedural default, the district court examined
the merits of her ineffective assistance of counsel claim de novo.  Based on that review, the
court determined that trial counsel’s inadequate investigation constituted deficient
performance because counsel “understood the importance of the cell tower evidence, studied
the underlying call records themselves, and had been advised that many variables may impact
the ability to track a caller’s path of travel or precise location.” 13 F.Supp.3d at 1102.  The
court further concluded that petitioner had been prejudiced, finding a reasonable probability
that, absent counsel’s deficient performance, petitioner would not have pled guilty and would
have insisted on going to trial since the record clearly demonstrated that petitioner’s decision
to plead guilty was prompted by the state’s new cell tower evidence.  The court went on to
reject the remainder of petitioner’s claims, including a freestanding actual innocence claim. 

131) Davis v. Secretary, Department of Corrections, 2014 WL 3866472 (M.D. Fla. Aug. 6,
2014).  The district court granted relief, finding that the state court’s summary denial of
petitioner’s claim that appellate counsel was ineffective for failing to challenge a violation
of the psychotherapist-patient privilege at petitioner’s violation of probation (“VOP”) hearing
was contrary to or involved an unreasonable application of Strickland v. Washington, 466 U.S.
668 (1984).  Petitioner was convicted of multiple counts of sexual activity, lewd or lascivious
acts upon a child, and similar charges, and sentenced to ten years in prison followed by ten
years of probation during which he was required to enroll in and successfully complete a
rehabilitative sex offender treatment program.  Ten years after his release from prison, the
state alleged petitioner had violated the terms of his probation by failing to complete the
treatment program.  The trial court held a VOP hearing at which petitioner’s psychotherapist
testified, over defense counsel’s objection, that petitioner’s ten years of treatment were
unsuccessful because he failed to “exhibit the proper ‘victim empathy,’ had unsupervised
contact with at least two minor females, had admitted to fantasizing about children in the
neighborhood while masturbating, engaged in ongoing deceptive behavior, and was unwilling
to address the diagnosis of his pedophilia.” 2014 WL 3866472 at *3.  The trial court found
petitioner had willfully failed to complete the treatment program and sentenced him to
seventeen years plus another term of probation.  On direct appeal, appellate counsel did not
argue that the trial court erred by allowing the psychotherapist to testify.  Petitioner later
sought state post-conviction relief on the ground that appellate counsel had been ineffective
in that regard, but the state court denied the claim without discussion.  

In federal habeas, the district court noted that Florida statutory law provides for a
psychotherapist-patient privilege, and that, based on the plain terms of the exceptions and
state case law interpreting them, none of the three exceptions to the privilege’s applicability
would cover the circumstances of this case.  The court went on to hold that, had the privilege
been properly applied, much of the psychotherapist’s testimony would have been excluded,
leaving the state with a case of “questionable merit.”  2014 WL 3866472  at *5.  “Therefore,”
the court concluded, “appellate counsel’s failure to raise this issue was objectively deficient
and was prejudicial to petitioner’s case. The state court’s denial of this claim was contrary to,
or resulted in an unreasonable application of, Strickland, and petitioner is entitled to relief
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pursuant to section 2254(d).”  Id.

132) Moore v. Beard, 42 F.Supp.3d 624 (M.D.Pa. 2014), aff’d, 640 Fed.Appx. 159 (3rd Cir.
2016), cert. denied sub nom. Wetzel v. Moore, 137 S.Ct. 73 (2016).  On remand from the
Third Circuit (see Moore v. Sec’y Pa. Dep’t of Corr., 457 Fed.Appx. 170, 182 (3d Cir. 2012)
(holding that petitioner had satisfied § 2254(d) on the basis of the state court record and
remanding for fact development)), the district court held an evidentiary hearing, evaluated
petitioner’s claims de novo, and granted relief on the grounds that trial counsel was ineffective
for failing to call one witness and failing to impeach another.  Petitioner was convicted of
murder in connection with a shooting during an armed robbery. His identification as the
shooter rested on testimony from three witnesses: the victim’s wife, Ms. Romanchick, whose
identifications of the shooter from photos had been inconsistent; Juanita Lancaster, who
claimed to have seen three men at the time of the robbery, identified two of them as
petitioner’s co-defendants, Scott and Jones, but did not identify petitioner himself; and co-
defendant Scott, who claimed petitioner was the shooter, but testified pursuant to a plea
agreement with both the state and the federal government, which had also charged him.  For
his part, petitioner asserted an alibi defense.

Building on findings previously made by the Third Circuit, the district court first held
that trial counsel performed deficiently in failing to present testimony from co-defendant
Jones, who was present at trial, and had indicated that he would have exculpated petitioner
if asked.  The court noted trial counsel’s testimony conceding “that the defense failed to
properly and thoroughly interview Jones – a potentially critical exculpatory witness who
would have squarely contradicted testimony of the key Commonwealth witness,” and found
that “counsel’s decision not to call Jones is not the kind of strategic choice entitled to
Strickland deference.” 42 F.Supp. at 638.  The district court went on to find that counsel also
performed deficiently by failing to “explore the issue of [co-defendant Scott’s] plea
agreement, the federal charges he was facing, and the motion for modification of his federal
sentence based on his anticipated cooperation at Moore’s retrial.” Id. at 638-39.  After noting
trial counsel’s concession that “that he knows of no strategic reason for the failure to fully
explore Scott’s state and federal plea agreements – and his potential motivation to testify in
a manner favorable to the prosecution,” the district court added that, “[q]uite frankly, the court
is also unable to conjure any reasonable justification for the failure of defense counsel to
introduce this important impeachment evidence. Accordingly, defense counsel’s omission is
so egregious as to fall ‘outside the wide range of professionally competent assistance’ and is
therefore deemed deficient.” Id. at 640-41.  The court went on to find that counsel’s errors
were prejudicial: Jones’ account was consistent, corroborated by other witnesses on at least
some points, and would have completely exculpated petitioner if offered at trial; and Scott had
been “the critical component of the prosecution’s case,” such that “[c]ounsel’s failure to
properly and effectively impeach [him] is glaringly unreasonable ....”  Id. at 644.  From there,
the district court concluded that, taken together, “these deficiencies prejudiced Moore so
substantially as to greatly undermine ... confidence in the state court verdict.” Id.

133) Fahy v. Horn, 2014 WL 4209551 (E.D.Pa. Aug. 26, 2014).  On remand from the Third
Circuit (see Fahy v. Horn, 516 F.3d 169 (3rd Cir. 2008) (vacating grant of relief on Mills v.
Maryland, 486 U.S. 367 (1988), claim and remanding for consideration of additional claims
not previously addressed) the district court granted penalty phase relief in this Pennsylvania
capital case, finding that trial counsel was ineffective “for failing to develop and present
available and compelling mitigating evidence and for suggesting [petitioner] would likely be
released on parole,” and that an erroneous jury instruction prevented consideration of non-
statutory mitigating evidence. 2014 WL 4209551 at *1.  [for a summary of the jury instruction
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ground, see SUCCESSFUL CASES - OTHER ISSUES, supra]
Petitioner was convicted and sentenced to death in 1983 for the rape and murder of

a twelve-year old girl who lived in his neighborhood.  The district court first examined his
claim that trial counsel was ineffective for failing to investigate mitigating evidence of his
mental illness and organic cognitive impairments.  Trial counsel had been aware that
petitioner was physically and sexually abused as a child; suffered head injuries in an
automobile accident; experienced hallucinations and seizures; made numerous suicide
attempts; and received numerous mental health evaluations in connection with his prior
convictions.  Despite these numerous “red flags,” however, counsel did not review petitioner’s
previous mental health evaluations and “chose not to consult a mental health expert or further
investigate the mitigating evidence.”  2014 WL 4209551 at *5.  The State court “found
counsel’s decision not to retain a mental health expert was a strategic attempt to avoid
eliciting damaging evidence on cross-examination.”  Id. at *6.  The district court disagreed,
calling this finding “unreasonable in light of testimony on the record from trial counsel,” id.
at *6, which indicated that counsel “did not even consider retaining a mental health expert to
evaluate [petitioner’s] psychiatric condition” and decided “not to present expert testimony ...
without any investigation into what an expert might conclude.” Id. at *8.  The court further
determined that petitioner had been prejudiced, explaining that “[t]he Supreme Court has
repeatedly asserted that ‘evidence about the defendant’s background and character is relevant
because of the belief, long held by this society, that defendants who commit criminal acts that
are attributable to a disadvantaged background, or to emotional and mental problems, may be
less culpable than defendants who have no such excuse.’”  Id. at *9 (quotation omitted).  In
this case, “[t]he jury could not appreciate the true extent of [petitioner’s] mental health
impairments because counsel did not present the mental health records or an expert
evaluation.” Id.

The district court next considered petitioner’s claim that trial counsel was ineffective
“for suggesting [petitioner] would likely be released on parole and for failing to object or
request an appropriate instruction in response to the prosecutor’s argument that [petitioner]
would likely be released and commit violent acts unless sentenced to death.” 2014 WL
4209551 at *10.  During penalty phase summation, defense counsel argued that, “if you grant
him his life, if he ever does get out of jail, he won’t get out until he’s a very old man.”  Id. at
*10.  The prosecution responded in its own summation:  “(1) ‘Are we going to let [petitioner]
graduate from prison the way he graduated from being a child rapist into a child killer?’; (2)
‘How many more people does he have to kill?’; and (3) ‘Nor, would he ever give a damn for
anyone else if he got out of prison and did it again.’” Id.  In fact, pursuant to state law,
petitioner would not have been eligible for parole if he had been sentenced to life.  When
presented with this claim, the state court found that the prosecutor’s comments were proper
in their context and defense counsel’s comments were part of a strategy to evoke sympathy
from the jury.  The district court held that although the state court was not unreasonable in
concluding that the prosecutor’s comments were a proper response to defense counsel’s
comments, defense counsel was “ineffective for provoking the response” because “[n]o
reasonable strategy can justify trial counsel’s opening the door to arguments about future
dangerousness.”  Id. at *12.  The court further determined that, “[t]here is a reasonable
probability that had the jury not been concerned about Fahy’s future dangerousness, it would
not have returned a death verdict. Defense counsel’s closing remarks violated Fahy’s Sixth
Amendment right to effective counsel.”  Id.

134) Hudson v. Harrington, 2014 WL 4244255 (N.D.Ill. Aug. 27, 2014).  The district court
granted relief in this Illinois case, finding that defense counsel was ineffective during plea
negotiations for failing to advise petitioner that, if convicted on charges of armed robbery and
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unlawful restraint, he would be subject to a mandatory life sentence.  During an intake
interview with  an investigator at the Public Defender’s Office, petitioner reported prior
convictions for unlawful possession, murder, and theft.  Next to the word “alias,” the intake
form stated “0.”  One month later, defense counsel received a copy of petitioner’s fingerprint-
generated LEADS criminal-history report, which listed six prior offenses and noted that some
of his criminal history was recorded under an alias.  Failing to notice or account for this
information, counsel incorrectly informed petitioner that a conviction on the charged offenses
would expose him to a sentence of six to sixty years, with a most likely sentence of forty-four
years.  In fact, petitioner was subject to a mandatory life sentence because of his criminal
history.  Prior to and during trial, the prosecution made a series of plea offers, ranging from
an initial offer of twenty years to a final offer, made during jury deliberations, of sixteen
years, all of which petitioner rejected.  Prior to sentencing, petitioner discovered trial
counsel’s error and filed a motion for a new trial asserting that he would have accepted the
the sixteen-year offer if he had been correctly informed.  After an evidentiary hearing, the trial
court denied the motion and sentenced petitioner to life in prison.  The Illinois Appellate
Court affirmed, finding that petitioner had misinformed the public defender’s office about his
criminal history by reporting only the convictions associated with his real name and real date
of birth, and that trial counsel reasonably relied on petitioner’s misrepresentations in
miscalculating the relevant sentencing range.  The Illinois Supreme Court denied leave to
appeal, and petitioner’s pro se petition for state post-conviction relief was dismissed without
an evidentiary hearing.  

The federal district court determined that petitioner had presented clear and
convincing evidence that the Illinois Appellate Court’s decision was based on an unreasonable
determination of the facts in light of the state court record.  2014 WL 4244255 at *5.  After
reviewing the undisputed evidence that petitioner’s prior convictions were listed on the
documents available to counsel, the district court found that even if petitioner had
affirmatively attempted to misrepresent his criminal history, counsel “not only failed to notice
the alias information, which appeared multiple times on the LEADS report, he failed to notice
that [petitioner] himself admitted on the intake form to committing two crimes linked to an
alias date of birth.”  2014 WL 4244255 at *7.  Citing Rompilla v. Beard, 545 U.S. 374, 390
(2005), and the ABA Guidelines for the general proposition that counsel’s duty to investigate
exists regardless of the client’s statements or cooperation, the district court held that counsel’s
performance in this case was deficient.  Id. at *6-*7.  The court went on to find that petitioner
had been prejudiced, noting the stark difference between the initial offer of twenty years and
a sentence of natural life.  The court concluded by directing that “[t]he State must reoffer the
twenty-year deal, and the offer must be to a charge that would not trigger mandatory life
imprisonment.”  Id. at *9.  

135) Elder v. Clarke, 2014 WL 4407563 at *8 (W.D.Va. Sept. 8, 2014).  After granting equitable
tolling and finding cause and prejudice to overcome procedural default, the district court
granted relief in this Virginia forcible sodomy and aggravated sexual assault, finding that
counsel was ineffective for failing to follow through with an opportunity to pursue a belated
direct appeal secured through a successful state habeas proceeding.  Relying on uncontested
facts showing that counsel had previously secured the opportunity to file a belated direct
appeal but failed to actually pursue that relief once it was available, the district court held that
petitioner “was deprived of his right to appeal by his counsel’s failure to file a petition for
appeal and counsel’s failure to communicate with [petitioner] and his family.” “Because
[petitioner] has established that ineffective assistance of counsel prevented him from pursuing
his appeal,” the court concluded, “he should now be given that opportunity.”
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136) United States ex rel. Jones v. Jackson, 2014 WL 4783810 (N.D.Ill. Sept. 25, 2014), aff’d,
842 F.3d 454 (7th Cir. 2016).  The district court granted relief in this Illinois murder case,
finding that petitioner had made a showing of probable innocence sufficient to open the
miscarriage of justice gateway to merits review of his procedurally defaulted ineffective
assistance of counsel claim, and that trial counsel had been ineffective in failing call a witness
who would have taken sole responsibility for the homicide.  Petitioner and two others –
Michael Stone and Michael Carter – were arrested in connection with the shooting death of
Friday Gardner, with whom all three had been arguing.  Some witnesses reported seeing
Gardner in possession of a gun during and after the shooting, and Stone admitted to drawing
a .380 caliber pistol and firing at Gardner three times.  Two .380 bullets were found in
Gardner’s abdomen, and three shell casings were found near his body; the pistol was never
recovered.  On the day after the shooting, Stone turned himself in to police and admitted to
shooting Gardner, although he asserted he only did so in defense of others.  Petitioner was
tried separately from Stone and Carter, and the state’s evidence against him was thin and
contradictory: two eyewitnesses testified that they saw Stone, and no one else, shoot Gardner;
two other eyewitnesses claimed they saw petitioner shoot Gardner; another witness said he
believed petitioner had a gun in his coat pocket during the argument, and denied a police
report from the night of the incident in which he claimed to have seen Stone shoot Gardner;
and yet another witness testified that he thought Carter shot Gardner. Although Stone was
available and apparently willing to admit to the shooting under oath, petitioner’s trial counsel
did not call him.  Petitioner’s ineffective assistance claim based on that omission was rejected
by the state court for failure to meet the state law requirement  that post-conviction relief
applicants attach affidavits, records, or other evidence supporting their allegations or state
why such documents are not attached. 2014 WL 4783810 at *3. 

Beginning with the state court default ruling, the federal district court found that
while Illinois procedural requirement was adequate and independent, petitioner was eligible
for the miscarriage of justice exception because “Michael Stone claims that he, and he alone,
shot Friday Gardner.” 2014 WL 4783810 at *5.  The court explained that Stone’s testimony
was consistent with the physical evidence at the crime scene, his claim of sole responsibility
had been consistent from the beginning, and the state’s original case against petitioner was
weak.  From there, the court further determined that petitioner was entitled to relief on the
merits, and had even satisfied § 2254(d) (which was not obviously applicable given the state
court’s non-merits disposition).  Whereas the Illinois Court of Appeal classified counsel’s
omission of Stone as “a matter of trial tactics or strategy,” and discounted the potential value
of Stone’s testimony in light of other witnesses who identified petitioner as the shooter, id.
at *7-8, the federal district court found that both rationales involved an unreasonable
application of Strickland.  The court went on to conclude that there was no reasonable
strategic reason for trial counsel’s failure to offer Stone’s testimony at trial, and that petitioner
had been prejudiced.

137) Eaton v. Wilson, 2014 WL 6622512 (D.Wy. Nov. 20, 2014).  The district court granted
penalty phase relief  on three related grounds in this Wyoming capital case:  first, trial counsel
failed “to recognize and respond appropriately to [petitioner’s] cognitive and emotional
impairment [which] generated mutual distrust, animosity and disloyalty toward his client, and
the corresponding failure to communicate with [petitioner], which precluded the development
of a workable attorney-client relationship and resulted in an irreparable conflict of interest,”
2014 WL 6622512 at *6; second, trial counsel failed to conduct a reasonable investigation
into petitioner’s background, character and mental health; and third, petitioner’s appellate
counsel were burdened by a conflict of interest because of their affiliation with trial counsel
and the State Public Defender’s Office, which actively undermined appellate counsel’s ability
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to investigate and pursue legitimate claims of ineffective assistance of trial counsel.  
Petitioner was convicted and sentenced to death in 2004. He first raised his claim that

trial counsel was ineffective for failing  to investigate and present mitigating evidence on
direct appeal, but his convictio and sentence were affirmed.  He then sought state post-
conviction relief, again contending that trial counsel failed to adequately investigate and
present evidence of his background, character and mental health, and claims that appellate
counsel was ineffective for failing to adequately pursue these same issues on direct appeal. 
The state court summarily dismissed those contentions based on Wyoming statutory law
rendering sentencing-stage claims non-cognizable in a post-conviction proceeding.  In light
of that limitation and the resulting unavailability of a state law remedy, the district court
concluded that petitioner’s claims were subject to de novo review, and proceeded to hold an
evidentiary hearing.  

In an extraordinarily lengthy order that quoted extensively from the ABA Guidelines
for the Appointment and Performance of Defense Counsel in Death Penalty Cases, the district
court determined that counsel had performed deficiently in the following ways:  the defense
team was inadequately constituted in that lacked two qualified attorneys, a qualified
mitigation specialist, or a person qualified to detect the presence of mental or psychological
disorders; although it was available, counsel failed to demand funding necessary to provide
high quality legal representation; counsel failed to establish a relationship of trust with
petitioner; counsel failed to conduct a thorough social history investigation into all aspects
of petitioner’s character and background, which left the trial team badly uninformed on
significant matters, including petitioner’s mental health; counsel failed to provide their expert
witness with an adequate and reliable social history and failed to offer evidence of petitioner’s
remorse; and the trial team did not function as a “team,” as is expected according to the
prevailing standard of performance in capital cases. See 2014 WL 6622512 at **17-97.  The
court further determined that this array of failures prejudiced petitioner by preventing counsel
from discovering and presenting significant mitigating evidence, including:  petitioner’s
childhood history of abuse; evidence of his cognitive impairments and mental illness; an
extensive family history of similar problems; voluminous social history records corroborating
these conditions; and evidence of remorse.  Id. at **97-156.   Additionally, the district court
declined to credit trial counsel’s alleged “strategic decision” to focus only on petitioner’s
likeable qualities for fear of opening the door to damaging information on cross-examination,
explaining that counsel had “absolutely no knowledge or understanding, based on a
reasonable investigation, of the nature and character of the potential evidence.” Id. at *155. 
The district court went on to conclude that “there is, at a minimum, a reasonable probability
petitioner would not have received a sentence of death if the mitigating evidence presented
[to] this Court had been presented to the trial court jury.” Id. at *156.  

Finally, the district court turned to petitioner’s conflict claim, which was “not one in
the traditional sense in which an attorney has abandoned his duty of loyalty to his client
through a conflict.” 2014 WL 6622512 at *156 (internal quotations omitted).  Instead, the
conflict stemmed from the very limited time appellate counsel were afforded for the
preparation and filing of petitioner’s direct appeal, and from appellate counsel’s inability to
obtain funding for outside investigation due to opposition by State Public Defender Kenneth
Koski, who viewed capital cases as a drain on the system’s resources, and regarded ineffective
assistance of counsel claims as a waste of time and a “cheap shot” at trial counsel.  Id. at
**160-61; see also id. at *161 (Koski quoted as characterizing appellate counsel’s allegations
of ineffective assistance of trial counsel as “horse manure”).  While appellate counsel sought
to withdraw on the ground that Koski was actively undermining their effots, the Wyoming
Supreme Court summarily denied the request.  As a result, although the appellate team had
recognized trial counsel’s shortcomings, they were unable to obtain the necessary time and
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resources to conduct that investigation themselves.  Consequently, their performance was
rendered deficient and prejudicial in the same ways that petitioner had been affected by the
trial team’s deficiencies. 

138) Smith v. Georgia, 2015 WL 4940902 (N.D.Ga. Aug. 18, 2015).  The district court granted
relief to this pro se Georgia petitioner on the ground that his trial counsel was ineffective for
failing to inform him that his driver’s license would be suspended as a consequence of his
guilty plea on charges of reckless driving and violation of the Georgia Controlled Substances
Act.  It was “undisputed that [p]etitioner was not aware when he entered his plea that his
driver’s license would be suspended by operation of law.” 2015 WL 4940902 at *15.  The
question, however, was whether the suspension of petitioner’s license was a direct or a
collateral consequence of his plea; if it was a direct consequence, the plea was not knowing
and voluntary.  Petitioner did not file a direct appeal but did assert his claim later in a state
habeas petition.  The state court concluded that “[p]etitioner has produced no evidence that
his guilty plea was induced under false pretense or that he was promised that his license
would not be suspended if he entered a guilty plea.” Id. at *2. The federal district court
concluded that the suspension of petitioner’s license was a direct consequence of his guilty
plea because the trial court was required to collect his license at sentencing as a matter of state
law.  Id. at *15.  The district court went on to note that “counsel’s comments during
petitioner’s plea hearing, indicating the importance to petitioner of retaining his driver’s
license, support petitioner’s contention that had he been fully informed of all of the direct
consequences of his plea, including the suspension of his driver’s license by operation of law,
he would not have pled guilty."  Id. at *16.  Finally, the court added that “[t]here is no
reasonable interpretation of Supreme Court caselaw to support the state court’s conclusion
to the contrary.” Id.

139) Young v. Gipson, 163 F.Supp.3d 647 (N.D.Cal. 2015).  The district court granted relief in
this formerly capital California murder case (petitioner’s death sentence was previously set
aside because he is intellectually disabled), finding that a juror – S.W. – failed to disclose
material information on voir dire and was actually biased. As part of a request for state habeas
relief, petitioner contended both that S.W. concealed disqualifying information during jury
selection and harbored racial bias that made it impossible for him to be impartial.  In support
of these allegations, petitioner submitted a declaration from S.W. in which the juror stated: 
he knew the Oakland neighborhood where the murders took place, had once been robbed at
gunpoint there, and regarded all of its residents as thugs; he could tell petitioner was a bad
person by looking at him; most of the trial witnesses were drug addicts, hookers and junkies,
and “most of the people in that neighborhood don’t take the time or make the effort to care
about what goes on around them,” 163 F.Supp.3d at 730; he once bought a car from a
dealership in the neighborhood and “[t]he guy I bought my car from told me about all the
black guys that would come into their dealership with a whole stack of cash and buy their cars
flat out.  The dealership just didn’t care because, to them, money was money and they didn’t
care where that money came from,” id.; S.W. grew up in “San Leandro, which was mostly
white in those days,” id.; “Oakland used to be a really nice, neighborly place, not at all like
it is now.  It used to be made up mostly of whites and Portuguese.  Now it is mostly Mexican,
Black and Asian,” id.; S.W. felt that petitioner’s trial witnesses had “cocky attitudes,” but was
not bothered because “[t]hey could have brought as many little black punks into the courtroom
as they wanted, but they weren’t going to scare me,” id. at 733; S.W. thought petitioner’s
lawyers dressed him up to make him “look preppy” but S.W. “could still tell he was a thug,”
id.; and S.W. had been a member of the National Rifle Association since he was 13 or 14
years old.  Petitioner further contended that portions of S.W.’s declaration directly

Successful Cases - IAC  1703 -- DCT



contradicted his statements on voir dire that he was not familiar with the location where the
crimes took place and was not a member of the NRA, and added a declaration from trial
counsel opining that NRA members were more likely to favor the prosecution and more likely
to impose the death penalty.  The state habeas court summarily denied relief.

After acknowledging that, “‘[w]here a state court’s decision is unaccompanied by an
explanation, the habeas petitioner’s burden still must be met by showing there was no
reasonable basis for the state court to deny relief,’” 163 F.Supp.3d at 669 (quoting Harrington
v. Richter, 562 U.S. 86, 98 (2011)), the district court granted the writ.  First, the court found
that “petitioner has established that juror S.W. failed to answer honestly during voir dire and,
had he answered correctly, the information would have provided a basis for a challenge.” Id.
at 731. The court further determined that petitioner had shown “actual bias,” explaining that
S.W.’s “statements exhibit an alarming level of racism and prejudgment of the community in
the crime areas, which seriously undermine S.W.’s impartiality as a juror.” Id. at 733. In
connection with this determination, the court considered and rejected the state’s contention
that Federal Rule of Evidence 606(b) prohibited much of S.W.'s testimony.  The court
explained that a juror’s pre-existing racial bias is not the kind of mental process that Rule
606(b) was intended to protect; “[r]ather, it is more analogous to ... prejudicial extraneous
information or influence – which Rule 606(b) explicitly does not foreclose.” Id. at 734.  

140) Bowers v. McFadden, 153 F.Supp.3d 875 (D.S.C. 2015).  The district court granted relief
on a procedurally defaulted ineffective assistance of trial counsel claim after finding “cause”
to overcome the default under Martinez v. Ryan, 566 U.S. 1 (2012).   Petitioner pled guilty
to armed robbery and received a sentence of life without parole (LWOP) under South
Carolina’s two-strikes law, which specified that sentence for defendants with convictions for
two “most serious” offenses.  In petitioner’s case one of the strikes derived from a prior
conviction for the common law offense of “assault with intent to ravish,” which pre-dated the
codification of “criminal sexual assault.”  At trial, counsel erroneously conceded that assault
with intent to ravish was the same offense as criminal sexual conduct in the first or second
degree, which qualified as “most serious” offenses for sentencing purposes.  Later,
petitioner’s state post-conviction counsel did not assert that trial counsel was ineffective for
conceding the “most serious” classification, and when a claim to that effect was finally
asserted on appeal in the state post-conviction proceeding, the state appellate court held that
the claim, while potentially meritorious, was defaulted.  

The federal district court found that trial counsel performed deficiently because the
common law offense – unlike the subsequent, codified version – was not separated by degrees
of aggravation, and because the facts of the prior crime were not on the record, the prior crime
could have qualified for third degree criminal sexual conduct, which was not a “most serious”
offense. In connection with this determination, the district court declined to consider an
affidavit from the arresting officer purporting to provide the facts of the prior offense because
the Supreme Court has limited the types of court records that may be relied upon as
conclusive judicial records, and an officer’s affidavit would not meet the standard.  The
district court went on to find prejudice because trial counsel’s error likely caused petitioner
to receive a sentence of LWOP for which he would not otherwise have been eligible.  Finally,
the court held that post-conviction counsel was ineffective for not raising the meritorious
ineffective assistance of trial counsel claim, and that petitioner had therefore made a showing
sufficient to overcome his procedural default.

141) McLaughlin v. Steele, 173 F.Supp.3d 855 (E.D. Mo. 2016).  The district court granted relief
on two grounds in this Missouri capital case: that trial counsel was ineffective for failing to
investigate the background of a key defense mental health witness; and that petitioner was
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impermissibly sentenced to death in the absence of a jury finding that aggravating
circumstances outweighed mitigating circumstances [see SUCCESSFUL CASES – OTHER

CLAIMS, infra].  The ineffectiveness claim concerned trial counsel’s failure to conduct an
adequate investigation into Dr. Keith Caruso, a psychiatrist counsel intended to call during
the penalty phase.  While the jury was deliberating during the guilt phase, Dr. Caruso
informed trial counsel of professional misconduct during medical school that exposed him to
serious impeachment.  Based on this information, trial counsel decided not to call Dr. Caruso
to testify, leaving petitioner with no mitigation evidence from a mental-health professional
who had examined him as an adult or who could testify about his mental state at the time of
the crime.  

After determining that state post-conviction counsel had defaulted the claim by failing
to present it to the state courts and that their inadequate assistance constituted “cause” to
overcome the default under Martinez v. Ryan, the district court examined the merits. The court
determined that trial counsel hired Dr. Caruso after a mitigation specialist saw him speak at
a training program, but counsel did no independent investigation beyond reading the doctor’s
curriculum vitae.  Dr. Caruso evaluated petitioner and concluded that he suffered from
numerous psychiatric problems, both before and during the time of the crime.  On the evening
before he was expected to testify, however, the doctor emailed trial counsel and revealed that
he was disciplined in medical school for fabricating laboratory data during an experiment. 
Despite this knowledge, trial counsel mentioned Dr. Caruso by name in his opening statement
at the penalty phase and gave a preview of his expected testimony.  Counsel later told the
court (outside the presence of the jury) that he decided not to call Dr. Caruso because he
became increasingly worried about the misconduct issue and decided to Google it, whereupon
he discovered that it was the third item listed in the search results.  The district court
concluded that trial counsel’s failure to investigate earlier fell below the objective standard
of reasonable professional conduct:  “[c]ounsel should never have been in the situation of
deciding, at the last minute, between calling an expert with a serious truthfulness problem and
calling no expert at all.” 173 F.Supp.3d at 878; see also id. at 878-79 (“[I]n making the
decision whether to retain a particular expert, counsel must do something beyond reviewing
what the expert says about himself on his resume.”).  The court went on to hold that counsel’s
error had been prejudicial, explaining that:  no other experts who had evaluated petitioner’s
mental state after the age of 9 were available; trial counsel submitted two statutory mitigating
factors to the jury regarding petitioner’s mental state at the time of the crime, promised
testimony from Dr. Caruso in opening statements, and then offered nothing to support those
claims; habeas counsel offered testimony at the evidentiary hearing from a qualified, credible
psychiatrist who evaluated petitioner and testified that he was under extreme mental duress
at the time of the crime; and the jurors were unable to reach a unanimous decision on penalty,
indicating that this was a close case.

142) Green v. Attorney General, 193 F.Supp.3d 1274 (M.D. Fla. 2016).  The district court
granted relief after finding that trial counsel was ineffective under Strickland v. Washington
and Missouri v. Frye, 566 U.S. 133 (2012), for failing to adequately communicate with
petitioner and convey to the prosecution that petitioner had accepted the plea offered in this
escape case.  Petitioner Green was arrested on a warrant for escape after failing to return from
work release to the community transition center where he was staying. He was assigned a
public defender the day following his arrest, but it took about a month for a lawyer to first see
him. Green was visited by a lawyer from the public defender’s office who was not the lawyer
assigned to him. That lawyer communicated to Green that the prosecutor offered him a plea
deal for 12 months, but that the offer would expire in 40 days. Green told the lawyer that he
was interested in accepting the plea deal but wanted to discuss it with his ailing mother. The
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lawyer promised to return the next day, but never did. After petitioner unsuccessfully
attempted to contact both the attorney that visited and the one that was assigned to him, the
deal expired. The lawyer assigned to petitioner finally spoke to him several months later and
the state filed a notice of intent to seek habitual felony offender status under the applicable
Florida statute. Green appeared in repeat offender court and was sentenced to ten years under
the statute. 

Green argued that trial counsel was ineffective when he failed to convey Green’s
acceptance of the State’s plea offer.  The State conceded that counsel was deficient and that
counsel’s performance satisfied all but one element of the prejudice prong under Frye: that
the trial court would not have refused to accept the plea.  The federal district court found that
the state post-conviction court’s determination of the facts relating to that element was
unreasonable. The state court relied heavily on statements made by the repeat offender court
judge where the judge refused to entertain petitioner’s request for a one year sentence in the
face of the prosecutor’s request of 15 years as a result of petitioner's new habitual offender
status.  The district court found that the state post-conviction court’s reliance on the
sentencing judge’s statements was unreasonable.  In the district court’s words, “[t]hat analysis
compares apples to oranges” because “[i]f the plea deal had been consummated, the
sentencing judge would have been presiding in regular felony court (not Repeat Offender
Court) in an uncontested hearing where a plea agreement was presented involving a
nonviolent, victimless crime and a jointly recommended sentence of one year.”  193
F.Supp.3d at 1283. As a result of relying on the repeat offender judge’s statements, the state
post-conviction court’s findings were unreasonable. Furthermore, after conducting de novo
review, the district court found that the contested element under Frye was fulfilled because
it can “be assumed that the State would not have made Green an offer it believed would not
be accepted by the court” and “the judge is likely to defer to their negotiated plea agreement
in the vast majority of cases.” Id. at 1287. Given that the state post-conviction court’s findings
were based on an unreasonable determination of the facts in light of the evidence presented,
and that trial counsel’s actions were both deficient and prejudicial, the district court granted
the writ and directed the State to effectuate a resentencing to time served, and release Green.

143) Hyman v. Brown, 197 F.Supp.3d 413 (E.D.N.Y. 2016).  The district court granted relief on
petitioner’s procedurally defaulted ineffective assistance of trial counsel claim, finding that
he had satisfied the Schlup v. Delo, 513 U.S. 298 (1995), “miscarriage of justice” exception
using the recantation of a critical witness and secondary inconsistencies in the evidence. 
Because the state court had purported to deny the claim “on both procedural grounds and on
the merits,” 197 F.Supp.3d at 419, the district – without grappling with the doctrinal propriety
of its approach – also applied § 2254(d) and found that the state court’s decision involved an
unreasonable application of Strickland v. Washington. 

Petitioner was convicted of second-degree murder, weapons possession, and reckless
endangerment. The charges arose out of a multiple participant shooting in front of an
apartment building which resulted in the death of a bystander. Petitioner admitted that he was
in the driver’s seat of one of the cars parked in front of the apartment building.   The
prosecution argued that he was the shooter, while petitioner maintained that he was unarmed
and the intended victim of an ambush.  The only direct evidence against petitioner came from
a prosecution witness, Shaquana Ellis, who testified that she saw him, from her third-floor
window, holding a gun and “fir[ing] off gunshots.” 197 F.Supp.3d at 418.  After the
conviction, Ellis began telling people that she had not seen the shooting at all.  During state
post-conviction proceedings, petitioner argued that trial counsel was ineffective because he
withheld from the jury exculpatory evidence that went directly to the question of Ellis’
credibility. Trial counsel had hired an investigator who conducted a sight line study revealing
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that it was physically impossible for Ellis to have seen what she claimed from the third floor
window. Trial counsel declined to call the investigator because of a fee dispute. The state
courts dismissed the ineffective assistance claim on procedural grounds and on the merits. 

On federal habeas review, the district court conducted an evidentiary hearing on
petitioner’s claim of actual innocence satisfying Schlup.  In light of the new evidence, the
court was convinced that “more likely than not ... any rational juror would be unable to credit
Ellis’s trial testimony; without question, therefore, any rational juror would likely have
reasonable doubt about [petitioner’s] guilt.”  197 F.Supp.3d at 419; see also id. at 420 (“the
case against [petitioner] necessarily rises or falls with that testimony, so the loss of her
credibility necessarily undermines the verdict”).  Taking all the evidence together, the court
held under Schlup that the actual innocence claim was both credible and compelling. The
court went on to say that “[a]ny rational factfinder properly instructed on reasonable doubt
would, therefore, necessarily have to acquit.” Id. at 463.    

Moving to the merits of the ineffective assistance of trial counsel claim, the district
court first found that the state court’s determination that trial counsel made a tactical decision
not to call the investigator involved an unreasonable application of Strickland.  The court
explained that neither trial counsel nor respondent ever provided a plausible tactical basis for
that decision, and that “[t]he far reaches of human imagination cannot identify a legitimate
strategy that would involve turning a blind eye to material with such potential to undermine
[the] testimony, and none has been suggested.”  197 F.Supp.3d at 464-65.  The court agreed
with petitioner that trial counsel was ineffective under Strickland for possessing strong
exculpatory evidence but choosing, because of a fee dispute with the investigator who
produced the evidence rather than for strategic reasons, not to introduce it at trial. 
Furthermore, the district court found that the state’s court application of the prejudice prong
was based on an unreasonable determination of the facts under § 2254(d)(2) because “the
court unreasonably failed to appreciate the pivotal role Ellis’s testimony played in the state’s
case.” Id. at 466.  The deficiency in failing to call the investigator was prejudicial because,
had trial counsel successfully impeached Ellis, there was a reasonable probability that the
result of the proceeding would have been different.

144) Lee v. Haas, 197 F.Supp.3d 960 (E.D. Mich. 2016).  The district court granted relief on a
claim that appellate counsel was ineffective for failing to raise petitioner’s Sixth Amendment
self-representation claim in this sexual assault case.  Petitioner expressed dissatisfaction with
his trial attorney throughout the trial-level proceedings. He sent letters to the trial judge
requesting that counsel withdraw, invoking his right to self-representation under the Sixth
Amendment, and attempting to present the issue in open court. The trial judge actively
avoided entertaining his invocation of the right to self-representation, and allowed trial
counsel to continue with the proceedings. On appeal, appellate counsel failed to present the
Sixth Amendment claim under Faretta v. California, 422 U.S. 806 (1975). Petitioner filed a
motion for leave to add the self-representation claim to his brief in the state court of appeals,
but the state court of appeals denied the motion under local rules, and the state Supreme Court
affirmed. Petitioner then sought habeas relief. 

The federal district court found that petitioner’s appellate attorney was ineffective in
failing to raise the self-representation claim on direct review and that the state court’s contrary
holding involved an unreasonable application of Strickland.  In fact, the last state court to hear
the case failed to analyze the case under Strickland or Faretta.  After finding that the
ineffective assistance of appellate counsel claim was timely because it related back to the
self-representation claim in the original habeas petition, the court found that appellate counsel
was deficient in not investigating and raising the Faretta claim, and that the deficiency was
prejudicial to petitioner because the self-representation claim “almost certainly would have
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been found meritorious.”  197 F.Supp.3d at 975.   Petitioner “repeatedly invoked his right to
self-representation” and thus “no explanation appears to justify counsel’s determination to
forego a very strong Faretta claim.” Id. at 974.  The court determined that the appropriate
remedy was to conditionally grant a writ of habeas corpus and allow new counsel to file an
appeal of right in the state court of appeals.

145) Miller v. Beard, 214 F.Supp.3d 304 (E.D. Pa. 2016).  The district court granted penalty
phase relief in this Pennsylvania capital case, finding that trial counsel was ineffective for
failing to consult an expert in preparation for challenging and rebutting the prosecution’s
evidence that petitioner raped his wife during the commission of her murder, which provided
the sole aggravating factor supporting his death-eligibility.  The prosecution’s case for rape
rested on the testimony of the medical examiner, one Dr. Callery, who “based his opinion that
a rape occurred during the homicide on the position of the decedent’s body, the amount of
seminal fluid found in the decedent’s vagina, the nature of the decedent’s defensive wounds,
and the blood spatter pattern at the crime scene.” 214 F.Supp.3d at 336.  Because the doctor
had testified at a pretrial hearing, trial counsel was aware of “all of this,” yet he “chose not
to consult an expert and relied solely on his own experience and cross examination, and did
so without any expert assistance to prepare that cross examination.” Id.  The “only strategic
point” yielded by that approach at trial, however, was the doctor’s admission “that it was
‘conceivable’ that the intercourse occurred before the killing.” Id. at 334. “Other than this
obvious concession, one that experts routinely make,” the district court noted, “counsel had
no apparent theory to undermine this crucial witness. Nor did counsel consult with or call a
witness to rebut this testimony.” Id. When questioned about his approach at the state post-
conviction relief hearing, counsel acknowledged that he had no strategic reason for failing to
consult an expert, and that his “approach in defending the rape charge” had simply been
driven by his firmly held belief that the prosecution’s expert had been so obviously wrong that
the court would not believe him. Id.  Although petitioner’s post-conviction evidence also
featured testimony from two qualified experts who disagreed with Dr. Callery’s analysis and
conclusions, the state court denied relief, and the Pennsylvania Supreme Court affirmed on
the ground that counsel’s performance was not deficient. 

Focusing the first step of its Strickland inquiry on “whether the considerations that
went into [counsel’s] decision not to consult an expert were themselves reasonable,” 2016 WL
5848728 at *19, the district court determined that they were not:

[C]onsultation with an expert would necessarily be part of a reasonable
defense strategy. And these experts were available. Dr. Callery’s opinions
involved anatomy, crime scene forensics, blood spatter patterns, and
reproductive knowledge, all areas outside of a lawyer’s expertise. Because
trial counsel did not consult with an expert to either prepare for cross
examination or to present as a witness to rebut the allegation that a rape
occurred during the homicide, ... his performance was constitutionally
deficient.  

214 F.Supp.3d at 337; see also id. (“Trial counsel’s cross examination of Dr. Callery supports
this conclusion. ... Having an expert admit that an opposite conclusion is ‘conceivable’ hardly
qualifies as adequate Sixth Amendment representation.”); id. (“[G]iven the availability and
potential effectiveness of forensic experts, trial counsel did not have a reasonable basis when
he chose not to investigate the rape charge or consult with an expert. This omission is
particularly egregious considering that this issue established the sole aggravating factor
leading to Petitioner's death sentence.”). The district court further determined that the state
supreme court’s brief and conclusory determination that counsel’s performance had been
sufficient – a determination made “without any basis or substantial reference to the trial or
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PCRA record” – “was an unreasonable application of clearly established federal law.” Id. at
339. 

Finally, after noting that § 2254(d) was inapplicable to the prejudice prong of the
Strickland analysis because the Pennsylvania Supreme Court had not reached it, the district
court quickly concluded that trial counsel’s deficient performance was prejudicial:

Dr. Callery’s testimony was the only evidence establishing the aggravating
factor that resulted in the death sentence. As such, this appears to be a
situation where the “totality of the evidence” was “weakly supported by the
record,” and thus the resulting sentence was more likely attributable to
counsel’s errors. ... [B]oth [of the experts who testified in post-conviction]
offered sound opinions which undermined the basis of Dr. Callery’s
testimony. Had counsel performed competently and consulted with a forensic
expert before trial, he would have raised questions about Dr. Callery’s
theory. Counsel could have also presented the testimony of an expert at trial
to directly rebut Dr. Callery’s opinion.  ¶  Had these glaring deficiencies been
addressed, there is a reasonable probability that the rape result would have
been different, and Petitioner would not have been sentenced to death.

214 F.Supp.3d at 340.  [See also SUCCESSFUL CASES - OTHER CLAIMS, infra (summarizing
grant of relief in same case on due process challenge to defective jury-sentencing waiver)]

146) Harrison v. Tegels, 216 F.Supp.3d 956 (W.D.Wis. 2016).  The district court granted relief
in this Wisconsin child sexual assault case, finding that trial counsel was ineffective for
failing to challenge the prosecution’s witnesses using the inconsistencies in their accounts,
and failing to object to misleading evidence that petitioner hid from police.  Petitioner was
charged based on allegations made by his former step-daughter, D.M.K., which were backed
only by her mother’s account of what D.M.K had told her. “There were no third-party
witnesses to the alleged assaults and no physical evidence.” 216 F.Supp.3d at 959.  The
defense theory was that the child was induced by her mother fabricate the allegations to
influence the child-custody determination in connection with her divorce from petitioner. 
While defense counsel’s opening statement “promised the jury that he would reveal many
inconsistencies in D.M.K.’s and [her mother’s] allegations, showing them to be incredible,”
that promise went unfulfilled. Id. At trial, D.M.K’s account was presented almost entirely
through a recorded interview in which she claimed petitioner had assaulted her many times,
in a variety of ways, in at least four locations.  In subsequent preliminary hearing testimony,
however, her account “differed dramatically” on many significant points.  Id. at 964.  Despite
these obvious differences, defense counsel did not introduce D.M.K.’s preliminary hearing
testimony or otherwise confront her with the inconsistencies in her stories.  Similarly, the
mother’s trial testimony, which centered on what D.M.K. had told her, also differed
significantly from both her own statement to police and from D.M.K.’s preliminary hearing
testimony, yet defense counsel did not use or introduce the inconsistencies.  Finally, another
portion of D.M.K.’s recorded interview indicated that petitioner “would hide” because police
were looking for him, which implied consciousness of guilt, but defense counsel did not
object despite knowledge that petitioner’s hiding behavior was unconnected to the alleged
sexual assaults.

There was no dispute over the deficiency of trial counsel’s performance.  Counsel
testified at a state post-conviction hearing that his failure to present the preliminary hearing
record showing D.M.K.’s inconsistencies resulted from “an incorrect understanding of the law
of evidence.” 216 F.Supp.3d at 967; see also id. (“(Apparently, counsel believed that the jury
could consider the transcript of the preliminary hearing even if he did not offer the transcript
into evidence.”).  Counsel also explained that “it did not occur to him to object” to the
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evidence that he hid from police, and admitted “that he ‘absolutely’ believes that he should
have done so.”  Id.  Seeing “no reason to belabor this issue,” the district court – like the state
post-conviction court before it – held that petitioner had established that counsel’s
performance was deficient. Id. at 967-68.  Moving to prejudice, the district court first
analyzed the impact of each of counsel’s individual errors, then observed as follows about
their cumulative force: 

Petitioner’s trial counsel had the opportunity to present potentially
compelling impeachment evidence of the state’s two most important
witnesses, but he failed to do so, even though he promised he would.
Particularly because the state’s case (and petitioner’s defense) relied entirely
on witness credibility, there is a reasonable probability that counsel’s failure
to challenge the credibility of the state’s witnesses in important ways
affected the outcome of the case. Counsel’s failure to object to the other acts
evidence simply compounded the prejudice.

216 F.Supp.3d at 971-72.  
Finally, the district court evaluated the decision of the Wisconsin Court of Appeals

– which was the last reasoned state court decision – under § 2254(d) and found it
unreasonable.  Whereas the state court explained away D.M.K’s inconsistencies as a product
of her age and the passage of time, and faulted petitioner for not suggesting a reason for
D.M.K. to have lied, the district court held that “[t]he state court’s first reason relies on an
incorrect premise and the second reason is simply incorrect.” 216 F.Supp.3d at 973.  After
noting that the state court also considered “trial counsel’s individual errors in isolation” rather
than cumulatively, id., the district court concluded that petitioner was entitled to relief:

Even if I assume that the state court’s decision is entitled to deference, I
conclude that the decision was objectively unreasonable under Strickland.
Because credibility was such a central issue in the case and the inconsistent
statements petitioner’s trial counsel failed to reveal were so significant, the
case the jury heard was very different from the case that it should have heard.
Under these circumstances, I see no reasonable basis for rejecting the
conclusion that the errors of petitioner’s trial counsel prejudiced him ....

216 F.Supp.3d at 974.

147) Donald v. Woods, 2016 WL 7210692 (E.D. Mich. Dec. 13, 2016), appeal dismissed, 2017
WL 6939885 (6th. Cir. May 30, 2017).  On remand from the Supreme Court, see Woods v.
Donald, 575 U.S. ____, 135 S. Ct. 1372 (2015), the district court granted relief on petitioner’s
claim that counsel was ineffective for absenting himself during what turned out to be an
important portion of petitioner’s joint trial – with two co-defendants – for murder and armed
robbery.  Counsel’s absence occurred following a recess, and while the court initially delayed
restarting the proceedings to await counsel’s return, it eventually allowed the testimony to go
ahead on the theory that its content did not relate to petitioner.  The testimony that followed
concerned a large number of calls both to and from the phones of the co-defendants around
the time of the crime.  Seventeen minutes into this testimony, petitioner’s counsel returned
to court, whereupon the trial judge advised counsel that the evidence concerned a chart of
phone calls, and counsel responded that he “had no dog in the race and no interest in that.”
2016 WL 7210692 at *3.  In closing argument, however, the prosecutor used the phone calls
to link petitioner to the crime, focusing on testimony from a witness that there were two men
inside the house who had a plan and worked together, and evidence that one co-defendant
called the other after the crime and then co-defendant who received the call picked up both
the caller and petitioner. 

The district court had already held that trial counsel was ineffective under Strickland
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v. Washington and that the state court’s decision to the contrary was unreasonable in its
original order resolving this case, see Donald v. Rapelje, 2012 WL 6047130 (E.D. Mich., Dec.
5, 2012), and it adhered to that determination on remand.  The Michigan Court of Appeals had
addressed the claim in a single sentence, finding that because the telephone evidence did not
implicate petitioner, he suffered no prejudice.  The district court found this determination
unreasonable under Strickland because “the phone-call evidence was pivotal in linking all
defendants together and providing proof of their planning and execution of the murder.  It also
linked their behavior after the murder.” 2016 WL 7210692 at *6.  Because counsel was
absent, the court explained, he “missed his opportunity to cross examine [the witness]
regarding his client’s association in the criminal enterprise.  Had he been present, counsel
could have objected to some of the testimony, and if overruled, could have requested a limited
instruction as to Petitioner.” Id.  Petitioner’s only defense was “mere presence,” and
“[c]ounsel’s absence rendered it impossible for any cross-examination which could have
distanced Petitioner from the phone calls and bolstered his defense that he was not involved
in the plan.” Id. at *7.  

148) Garner v. Lee, 2016 WL 7223335 (E.D.N.Y. Dec. 13, 2016).  The district court granted relief
on the ground that counsel was ineffective at petitioner’s New York attempted murder trial
for failing to obtain cell phone records detailing calls made to and from petitioner’s phone on
the night of the shooting. Petitioner was implicated in the shooting, which occurred during a
drug transaction, through testimony by his co-defendant.  Petitioner claimed he was at home
alone when the crime was committed.  While petitioner’s counsel noted before trial that he
had not received his client’ss cell phone records from the prosecution, the prosecutors
responded that they did not intend to introduce the records, and counsel dropped his request
to see them.  Following petitioner’s testimony, however, the state moved to introduce his
phone records to show that numerous calls were made from hiss cell phone to his home phone
number during time that petitioner claimed he was at home alone.  Defense counsel did not
object.  The prosecution then argued petitioner was lying about his whereabouts: “Well, who
is he calling?  Is he calling himself?  Did he take out his Nextel and call himself? ... Does that
make sense?  Does that ring true?” 2016 WL 7223335 at *4.  After he was convicted,
petitioner sought state collateral relief on the ground that trial counsel was ineffective for
failing to obtain the records to prepare for trial and refresh his recollection before he testified,
and for failing to use the records in cross-reference with 911 calls to establish that petitioner
was continually using his cell phone throughout the only period of time during which the
victim could have been shot.  The state court denied these claims without a hearing, finding
that they were “for the most part, issues that could have been resolved by examining the
record, and, therefore, should have been determined on direct appeal.” Id. at *5.  The state
court also denied the claims on the merits, asserting that counsel’s actions and decisions were
reasonable because, by not obtaining and reviewing the records ahead of time, trial counsel
avoided any inference that petitioner’s testimony was tailored to conform to information in
the records.  Petitioner sought federal habeas relief.  

After rejecting the state’s procedural bar defense, the district court determined that
the state court’s “post hoc rationalization [of trial counsel’s performance] is so speculative
and confounding, not to mention unconvincing, that it rises to the level of being an
unreasonable application of Strickland.” 2016 WL 7223335 at *8. Even though it was possible
the jury could have drawn a negative inference from petitioner having reviewed the records
before trial, no reasonable attorney would conclude that this inference would be more
damaging “than [petitioner] being completely blind-sided by the prosecution’s use of the cell
phone records on cross-examination to thoroughly impeach him and decimate his alibi claim.”
Id.  The court also explained that the state court’s reasoning did nothing to justify trial
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counsel’s failure to review the records himself or his failure to object to introduction of the
records which the state had previously stated it would not offer.  The district court went on
to find that counsel’s deficiencies were prejudicial because, had he reviewed the records prior
to trial, he likely would have made different strategic decisions, such as not asserting an alibi
defense or not having petitioner testify, which could have affected the outcome given that the
case came down to a credibility contest between petitioner and his co-defendant.  The court
also observed that trial counsel could have affirmatively used the cell phone records to
petitioner’s advantage by showing that he was on the phone continuously during the
10-minute time frame of the shooting, which contradicted the co-defendant’s testimony that
petitioner did not make any calls at that time.  Thus, the court found “there is a reasonable
probability that the outcome of the trial would have been different had Petitioner’s counsel
obtained and reviewed the cellphone records before trial, conducted investigation based on
those records, and formulated a trial strategy that both took into account and affirmatively
used the records in Petitioner’s defense.” Id.  at *13.  

149) Termitus v. Secretary, Dept. of Corr., 245 F.Supp.3d 1322 (M.D. Fla. 2017).  The district
court granted relief on petitioner’s claim that appellate counsel was ineffective for failing to
argue that his attempted robbery convictions violated the Double Jeopardy Clause.  Petitioner
was indicted and convicted of murder, two counts of attempted robbery and related charges
stemming from his armed robbery of a bank during which he ordered two employees to open
the bank vault and then shot and killed one of the employees when they were unable to get it
open.  While Florida law provides that separate convictions for different offenses involving
multiple victims who are killed or injured during the same episode do not violate double
jeopardy, it also requires that, “to convict a defendant of two attempted robberies, there must
also be two separate takings.”  245 F.Supp.3d at 1327 (citing Brown v. State, 1 So.3d 1231,
1233 (Fla. 2d DCA 2009)).  According to the trial evidence, however, petitioner only
committed one attempt to forcefully take money from the bank.  Thus, his two convictions for
attempted robbery violated the double jeopardy prohibition and appellate counsel’s failure to
raise that issue on direct appeal was prejudicial “because the claim would have been
successful ....” Id.  Finally, after noting that petitioner raised this claim in his request for state
post-conviction relief, which was summarily denied, the district court concluded that “the
state court’s denial of this claim was contrary to federal law, and the petition is granted.” Id. 

150) Thomas v. Kelley, 2017 WL 1239148 (W.D. Ark. Mar. 31, 2017).  After determining
pursuant to Martinez v. Ryan, 566 U.S. 1 (2012), that the inadequacy of state post-conviction
counsel’s representation provided “cause” to overcome the default of petitioner’s penalty
phase ineffective assistance of trial counsel claim in this Arkansas capital case, the district
court granted relief.  Drawing from evidence presented at a federal hearing, the court found
merit in mitigation claim because:  (1) petitioner presented extensive mitigation evidence
which was not effectively introduced at trial, including a dysfunctional childhood filled with
alcohol abuse, drug abuse, physical abuse, sexual abuse, violence and poverty; voluminous
social history records that trial counsel never obtained; extensive evidence of brain damage,
possibly from exposure to alcohol in utero; and, evidence of mental illness, including
depersonalization disorder, amnesia and dissociation; (2) trial counsel was experienced, but
the team was dysfunctional; few mitigation witness interviews were conducted and many were
conducted ineffectively, just prior to trial, in groups and over the telephone; trial counsel
unsuccessfully sought a continuance detailing all the things they still needed to complete; and,
as a result of counsel's lack of preparation, the mitigation case was entirely unconvincing and
failed to tell petitioner's whole life story; and, (3) petitioner was prejudiced by trial counsel’s
failures because the case presented at the evidentiary hearing supports a reasonable
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probability of a life sentence when weighed against the aggravating circumstances presented
at trial.

151) Jefferson v. Sellers, 250 F.Supp.3d 1340 (N.D. Ga. 2017).  The district court granted relief
in this pre-AEDPA Georgia capital case, finding that  trial counsel was ineffective for failing
to investigate and present evidence that petitioner suffered from brain damage.  After
petitioner’s convictions and death sentence were affirmed on direct appeal in 1987, he sought
state habeas relief and asserted, among other things, that trial counsel were ineffective for
failing to investigate and present evidence of brain damage despite having known he had been
hit by a car and suffered a head injury at age two, and despite a psychologist’s
recommendation that a neuropsychological evaluation be carried out.  The state court denied
relief in an order determined by the federal district court (in this proceeding) not to have been
the product of a full and fair hearing, and therefore unworthy of the presumption of
correctness set forth in the former 28 U.S.C. § 2254(d).  

Reviewing the merits de novo, the district court concluded that trial counsel was
ineffective for failing to investigate and present evidence of brain damage.  The court first 
determined that counsel’s omissions were not based on an objectively reasonable strategic
decision, and credited the psychologist’s testimony over trial counsel’s assertions for the
following reasons:  (1) counsel’s time sheets did not support his claim that the psychologist
had advised him in a phone call not to pursue further testing, which was consistent with the
psychologist’s testimony that he did not recall any conversations with counsel after he
submitted his report; (2) counsel’s claim of a follow-up telephone conversation with the
psychologist was inconsistent with his co-counsel’s testimony; (3) counsel’s own testimony
on this issue was internally inconsistent; and, (4) the court considered the witnesses’
demeanor, tones of voice and levels of engagement during the hearing.  The district court then
reviewed in detail petitioner’s substantive evidence of brain damage, which included
neuropsychological test results, a neurological evaluation, IQ test scores, academic test scores,
and neuroimages – all of which established that petitioner had significant brain damage.  With
regard to prejudice, the district court noted that the jury had not heard that petitioner’s head
was run over by a car at age two and the impact his injuries subsequently had on his life and
behavior.  In rejecting the state’s attempt to rebut petitioner’s evidence with evidence of its
own, the court observed that petitioner was not required to show that a jury would have
preferred his experts over the state’s; rather, a jury should have the opportunity to weigh and
consider the evidence presented by both parties.  The court went on to note that evidence of
brain damage would have also weakened the state’s evidence in aggravation because, if
petitioner’s impulsive behavior were explained by brain damage, it would reduce the
volitional nature of the crime as well as his ability to plan and act rationally.  Finally, trial
counsel presented scant mitigation evidence, taking up only 35 pages of the trial transcript. 

152) Jordon v. Hepp, 260 F.Supp..3D 1046 (E.D. Wis. 2017), appeal dismissed, 2017 WL
6513944 (7th Cir. Aug. 14, 2017).  On remand from the Seventh Circuit, the district court
granted relief after finding that petitioner’s trial counsel had no strategic reason for failing to
object to the prosecution’s improper vouching for a witness’s credibility.  Petitioner was
convicted of reckless homicide, first-degree endangerment, and being a felon in possession
of a firearm.  A key issue at trial was petitioner’s confession and his claim that law
enforcement officers had misled him into signing it.  During closing argument, the prosecutor
argued that the detective who took petitioner’s confession was more credible because she had
more to lose, asserting:  “Somebody’s lying.  Who is it?  She [the detective] is going to put
her whole career and her future on the line for this case?  She does this everyday.  She’s
investigating homicide cases everyday for years.  Who has the most to lose based on your
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verdict in this case?  Her or him?”  2017 WL 2222973 at *2.  Trial counsel did not object to
these statements.  Petitioner later contended that counsel’s failure to object was
constitutionally ineffective, but both the state courts and the federal district court rejected the
claim.  The Seventh Circuit disagreed, finding that the prosecutor’s arguments were “a
textbook case of improper vouching” that prejudiced petitioner, and remanding for fact
development on whether counsel performed deficiently by failing to challenge them. 

Pursuant to the Seventh Circuit’s mandate, the district court heard testimony from
trial counsel that he had no independent recollection of the prosecutor’s statements or any
decision he may have made about whether to object to those comments.  Trial counsel then
added that he did recall thinking he did not want to draw the jury’s attention to this issue
because it was late in the day, but then shortly thereafter stated it would be impossible for him
to remember what he was thinking at the time.  Trial counsel also testified that he did not
believe the prosecutor’s comments rose to the level of vouching at all.  Based on this
testimony, the district court concluded that trial counsel did not remember the substance of
the prosecutor’s comments, did not believe the prosecutor’s comments constituted vouching,
and did not have a strategic reason for failing to object.  Because the Seventh Circuit had
already found prejudice, petitioner was entitled to relief.

153) Maslonka v. Hoffner, 2017 WL 2666103 (E.D. Mich. June 21, 2017).  The district court
granted relief in this Michigan armed robbery case, finding that trial counsel was ineffective
for failing to appear at critical stages of his plea negotiations.  After he was charged,
petitioner agreed to provide substantial information to and cooperate with the Drug
Enforcement Administration in exchange for a favorable plea agreement.   Petitioner’s
counsel, however, failed to request written documentation of the terms of the agreement and
then further failed to attend multiple DEA interviews with petitioner and preparations for
grand jury testimony, despite petitioner’s specific request that counsel be present.  Following
a final meeting between DEA agents and petitioner to discuss his expected grand jury
testimony (from which counsel was again absent) the agents told him they had everything they
needed and his testimony would not be necessary.  Two hours before petitioner’s own
sentencing proceeding, the prosecution withdrew the plea agreement citing petitioner’s
alleged “lack of cooperation.”  In response, defense counsel did not advocate for a more
favorable sentence, and failed to alert the court to petitioner’s substantial cooperation.  As a
result, petitioner was given no credit for his assistance to the DEA, and was sentenced more
harshly than would have been permitted under the terms of the original agreement.  Petitioner
later sought federal habeas relief, alleging that counsel had been absent at a critical stage of
the proceedings, and was ineffective for failing to get the agreement in writing, document
petitioner’s cooperation with the DEA, or advise the sentencing court of those matters.  

After determining that the state waived an available procedural default defense by
failing to assert it until it filed a supplemental answer, the district court held that trial
counsel’s absence at every stage of petitioner’s cooperation constituted a complete denial of
counsel at a critical stage, which was a structural error warranting relief without further
inquiry into actual prejudice. The court also concluded that trial counsel was ineffective under
the Strickland v. Washington standard because the terms of the agreement were never
memorialized in writing, which allowed the offer to be withdrawn on a mere allegation of
non-cooperation, and the consequence for petitioner was that he was given a less favorable
sentence than would have otherwise been imposed. Based on these determinations, the district
court granted a conditional writ requiring that petitioner be offered a new plea agreement
under the original terms.

154) Porter v. Muniz, 2017 WL 3021022 (N.D. California, July 17, 2017).  The district court
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granted relief on petitioner’s claim that counsel was ineffective for advising him to accept a
resentencing agreement without adequately investigating the facts bearing on his actual
sentence exposure.  The issues at petitioner’s resentencing turned on whether a shooting for
which he was present was gang-related and whether petitioner personally discharged the
firearm.  On the latter point, counsel requested gunshot residue testing of both petitioner’s
clothing and that of his co-defendant, but did not wait for the results before advising petitioner
to accept a plea offer under which his sentence would be enhanced by nine years rather than
the possible 85 years he might have faced.  Counsel later learned that the test results showed
residue only on the co-defendant’s clothing, but efforts to void the agreement were rejected
by the trial court.  Petitioner later sought state habeas relief, but it was denied on the ground
that it was not unreasonable for counsel to advise a client to accept nine years to avoid 85.  
The federal district court rejected that determination unacceptably simplistic, observing that,
“[i]f this were the case, defense attorneys would have no reason to ever conduct investigations
in criminal cases.  They could simply sit back and wait to receive plea offers from the
government, which by their very nature promise defendants less time in prison than those
same defendants would receive if convicted at trial.” 2017 WL 3021022 at *6.  The district
court went on to hold that as a result of counsel’s omission, petitioner had not entered his plea
agreement intelligently, and that the state court unreasonably ignored the gap in petitioner’s
knowledge when it focused exclusively on all of the warnings that were contained in the
written deal.

155) Mejia v. Stephens, 289 F.Supp.3d 799 (S.D. Tex. 2017).  The district court granted relief in
this Texas non-capital murder case, finding that trial counsel was ineffective for failing to
request jury instructions on manslaughter and sudden passion.  There was no dispute that
petitioner stabbed the deceased in the chest, but petitioner maintained that he did so in
self-defense after the victim threatened him with a gun during a bar fight.  The jury rejected
the self-defense claim and he was sentenced to life for murder.  When petitioner sought state
habeas relief, trial counsel responded with an affidavit defending his failures on the ground
that his strategy was self-defense and there was no evidence of provocation.  The state trial
court denied relief without a hearing.

The federal district court concluded that the state habeas court unreasonably applied
clearly established federal law.  While the state court relied on trial counsel’s affidavit and
found his explanation reasonable, there was, in fact, no strategic advantage to counsel’s
failure to request additional instructions since self-defense operates as a defense to both
murder and manslaughter under Texas law.  Petitioner was thus not required to forego
self-defense in order to request a manslaughter instruction.  The court went on to find that trial
counsel’s failure was unreasonable because it did not yield any benefit to the defense.  The
court also determined that petitioner was prejudiced because the jury heard “ample testimony
that would have supported a finding of recklessness (manslaughter) as an alternative to
knowing or intentional conduct (murder).” 289 F.Supp.3d at 812.  This included testimony
from petitioner that he was motivated by a desire to protect his little brother, that the stabbing
was an accident, and that he did not go to the bar with an intention to hurt anyone.  If the jury
had been given a manslaughter instruction, the district court concluded, it could have credited
this testimony and used it as a way to find a “middle ground” that did not require an acquittal
based on the self-defense argument, but still allowed the jury to find that petitioner did not act
knowingly or intentionally.  Id. at 813. Thus, there was a substantial likelihood that, if jury
instructions on manslaughter had been submitted, the result of the proceeding would have
been different.  The state habeas court's implicit finding to the contrary was based on an
unreasonable application of Strickland.
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156) Polanco v. Smith, 2017 WL 5484683 (S.D.N.Y. Nov. 14, 2017).  The district court granted
relief on petitioner’s claim that trial counsel was ineffective for failing to invoke New York’s
statutory double jeopardy protection in response to the prosecution’s improper use of a
superseding indictment.  Petitioner was originally tried on charges of conspiracy in the second
degree and criminal possession of a controlled substance in the first degree.  After his first
trial ended in a hung jury, the prosecutor obtained a superseding indictment which included
the two original counts and at least seven new related counts. The case went to trial and
petitioner was found guilty on five counts.  He later moved to vacate his conviction on the
ground trial counsel was ineffective for failing to challenge the superseding indictment on
state statutory double jeopardy grounds.  The state courts denied relief without specifically
addressing that claim.  In federal habeas proceedings, the state conceded that petitioner was
entitled to relief because New York law did prohibit the prosecutor from bringing new charges
in the superseding indictment, and joined in petitioner’s request for speedy relief since it was
probable that he had already served his entire sentence on the sole surviving count of
conviction.  The district court granted relief without further discussion of the merits.

Successful Cases - IAC  1716 -- DCT



B. SUCCESSFUL CASES - OTHER CLAIMS

COURT OF APPEALS CASES:

1) Evans-Smith v. Taylor, 19 F.3d 899, 909 (4th Cir. 1994), cert. denied, 513 U.S. 919 (1994).
Writ granted on insufficiency of the evidence claim in non-capital murder case. 

2) Bland v. Calif. Dept. of Corrections, 20 F.3d 1469, 1478 (9th Cir. 1994), cert. denied, 513
U.S. 947 (1994). Writ granted because petitioner was denied the right to counsel of his choice.

3) Sanders v. Ratelle, 21 F.3d 1446, 1455 (9th Cir. 1994).  Writ granted on basis of conflict of
interest claim.

4) Starr v. Lockhart, 23 F.3d 1280, 1288-1289 (8th Cir. 1994), cert. denied sub nom. Norris
v. Starr, 513 U.S. 995 (1994).  Denial of petitioner's request for appointment of mental health
expert to assist in the development of diminished capacity defense and mitigating
circumstances violated Ake v. Oklahoma, 470 U.S. 68 (1985).

5) Burden v. Zant, 24 F.3d 1298, 1305-1307 (11th Cir. 1994).  Writ finally granted on conflict
of interest claim--after two remands by Supreme Court--because counsel simultaneously
represented petitioner and state's principal witness for whom counsel negotiated immunity.

6) Bonner v. Holt, 26 F.3d 1081, 1083 (11th Cir. 1994), cert. denied sub nom. Alabama v.
Bonner, 514 U.S. 1010 (1995).  Trial court's action in revealing petitioner's habitual offender
status to jury was due process violation.

7) Wade v. Calderon, 29 F.3d 1312, 1320-1321 (9th Cir. 1994), cert. denied, 513 U.S. 1120
(1995). California torture-murder special circumstance violates Eighth Amendment because
it does not contain any intent to torture or cause extreme pain requirement.

8) Fields v. Leapley, 30 F.3d 986, 991 (8th Cir. 1994).  Writ granted as a result of Doyle
violation, i.e., calling attention to petitioner's post-arrest silence.

9) Vidal v. Williams, 31 F.3d 67, 69 (2nd Cir. 1994), cert. denied, 513 U.S. 1102 (1995).
Petitioner's right to public trial was violated when trial judge closed the courtroom to the
public, including the defendant's parents, during testimony of undercover police officer. 

10) Dawan v. Lockhart, 31 F.3d 718, 721 (8th Cir. 1994).  Petitioner's trial counsel's prior
representation of co-defendant who implicated petitioner in offense constituted an actual
conflict of interest.

11) Maurer v. Minnesota Dept. of Corrections, 32 F.3d 1286, 1290-1291 (8th Cir. 1994).
Prosecution's vouching testimony in rape case violated due process.

12) Peters v. Gunn, 33 F.3d 1190, 1192-1193 (9th Cir. 1994). State trial court's decision that
petitioner was not competent to represent himself violated the Sixth Amendment.

13) McIntyre v. Caspari, 35 F.3d 338, 342 (8th Cir. 1994), cert. denied, 514 U.S. 1077 (1995).
Writ granted on double jeopardy grounds because first degree tampering conviction barred
conviction for stealing.

Successful Cases - Other Claims  1717 -- CTA



14) Davis v. Zant, 36 F.3d 1538, 1551 (11th Cir. 1994). Writ granted due to prosecutorial
misconduct arising from prosecutor's assertion during defendant's testimony and in closing
argument that petitioner's testimony that co-indictee actually committed murder was a recent
fabrication.  Misconduct arose from fact that prosecutor knew that co-indictee had confessed
to the murder, but nevertheless created impression that defendant's testimony was a lie. 

15) Jiminez v. Myers, 40 F.3d 976, 980 (9th Cir.), cert. denied, 513 U.S. 810 (1994). Writ
granted because state judge required jury to continue deliberations on two occasions after it
indicated jurors were deadlocked, inquired into numerical divisions and gave improper Allen
charge.

16) Cochran v. Herring, 43 F.3d 1404, 1410 (11th Cir. 1995), modified on denial of reh’g, 61
F.3d 20 (1995), cert. denied, 516 U.S. 1073 (1996). Writ granted as a result of Batson
violation.

17) Williams v. Bartlett, 44 F.3d 95, 100 (2nd Cir. 1995).  Court held that petitioner's lack of
formal education and legal training did not justify state court's decision denying defendant's
request to discharge counsel and proceed pro se.

18) Simmons v. Beyer, 44 F.3d 1160, 1168-69 (3rd Cir.), cert. denied, 516 U.S. 905 (1995). Writ
granted due to Batson violation and denial of due process resulting from a thirteen year delay
between petitioner's sentencing and direct appeal.  In this very unusual case, relief was
granted when petitioner made showing that at least one African-American juror had been
challenged by the state.  Due to a thirteen year delay in completing the state direct appeal not
attributable to petitioner, the voir dire transcript had been lost and thus the panel found
prejudice because it could not fairly review the Batson claim. 

19) Webb v. Lewis, 44 F.3d 1387, 1393 (9th Cir. 1994), cert. denied, 514 U.S. 1128 (1995).
Admission of videotaped interview with victim by social worker violated Confrontation
Clause.

20) Walters v. Maass, 45 F.3d 1355, 1359 (9th Cir. 1995).  Court found that evidence was
insufficient to support petitioner's convictions for attempted rape and attempted sodomy.  

21) Houston v. Dutton, 50 F.3d 381, 386 (6th Cir.), cert. denied, 516 U.S. 905 (1995).  Writ
granted due to erroneous burden shifting instruction regarding implied malice and due to
“vague and uninformative” instruction that jury could impose the death penalty if it found the
crime to be “heinous, atrocious or cruel.” 

22) Weston v. Kernan, 50 F.3d 633, 638 (9th Cir.), cert. denied, 516 U.S. 937 (1995). Writ
granted because state trial court abused its discretion in granting mistrial; thus retrial violated
petitioner's rights under the Double Jeopardy Clause.

23) Walker v. Deeds, 50 F.3d 670, 673 (9th Cir. 1995). Petitioner's due process rights were
violated because petitioner was sentenced as a “habitual criminal” without the state courts
making the required finding that habitual offender status was “just and proper.”

24) Smith v. Secretary Dept. of Corrections, 50 F.3d 801, 832-33 (10th Cir. 1995), cert. denied
sub nom. Mondragon v. Smith, 516 U.S. 905 (1995).  Writ granted due to Brady violation
as a result of state's failure to disclose information indicating that a third party committed the
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offense. 

25) Devose v. Norris, 53 F.3d 201, 205 (8th Cir. 1995). Prosecutor's articulated reasons for
striking black prospective jurors were pretextual; state trial court violated petitioner's due
process rights by failing to disclose identity of informant who actively participated in drug
transaction. 

26) Antwine v. Delo, 54 F.3d 1357, 1368 (8th Cir. 1995), cert. denied sub nom. Bowersox v.
Antwine, 516 U.S. 1067 (1996). Prosecutor's penalty phase argument violated Eighth
Amendment due to comments suggesting that defendant would "die instantly" in gas chamber
and that there was no reason why citizens should work the rest of their lives to support
petitioner in the penitentiary.

27) Banks v. Reynolds, 54 F.3d 1508, 1518 (10th Cir. 1995).  Prosecution's failure to disclose
to defense counsel that another individual had been arrested for the same crime violated due
process.  

28) Riley v. Deeds, 56 F.3d 1117, 1121 (9th Cir. 1995).  Writ granted because trial judge was
absent during portion of trial in which jury requested and heard readback of part of victim's
testimony.

29) Love v. Johnson, 57 F.3d 1305, 1313 (4th Cir. 1995).  Writ granted due to state court's
failure to review prosecutor's file for exculpatory information; petitioner made adequate
showing at trial that prosecution might be in possession of exculpatory material, thus state
trial judge was obligated to review file; remedy was granting of conditional writ, requiring
state courts to conduct an adequate in camera review.

30) Lopez v. Scully, 58 F.3d 38, 41 (2nd Cir. 1995).  Writ granted as a result of counsel's conflict
of interest arising from trial counsel's failure to withdraw after petitioner alleged that counsel
coerced him to plead guilty.

31) Ciak v. United States, 59 F.3d 296, 304 (2d Cir. 1995).  Writ granted due to trial counsel's
conflict of interest; trial court failed to conduct appropriate inquiry even though government's
primary witness was a recent former client of petitioner's trial counsel.

32) Robinson v. Norris, 60 F.3d 457, 460 (8th Cir. 1995), cert. denied, 517 U.S. 1115 (1996).
Writ granted because petitioner was denied the right to counsel at critical stage of the
proceedings.

33) Lawson v. Borg, 60 F.3d 608, 612 (9th Cir. 1995).  Writ granted on jury misconduct claim;
jurors were exposed to prejudicial extraneous information.

34) Smith v. Singletary, 61 F.3d 815, 818-819 (11th Cir. 1995), cert. denied, 516 U.S. 1140
(1996). Writ granted due to Hitchcock error. 

35) Hill v. Beyer, 62 F.3d 474, 482 (3rd Cir. 1995).  Writ granted under Boykin v. Alabama as
a result of colloquy which did not determine whether petitioner knowingly and voluntarily
waived his constitutional rights when he entered guilty plea.

36) Forgy v. Norris, 64 F.3d 399, 403 (8th Cir. 1995).  Writ granted because state information
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failed to give petitioner adequate notice of burglary charge.

37) Miller v. Lockhart, 65 F.3d 676 (8th Cir. 1995).  Writ granted due to systematic exclusion
of African-Americans from petit jury, 65 F.3d at 681, and improper comments by prosecutor
during his closing argument. 65 F.3d at 684.

38) McKenna v. McDaniel, 65 F.3d 1483, 1488 (9th Cir. 1995), cert. denied, 517 U.S. 1150
(1996).  Writ granted in capital case as a result of submission of vague "depravity of mind"
aggravating circumstance.

39) Ford v. Norris, 67 F.3d 162, 166 (8th Cir. 1995).  Writ granted due to Batson violation.

40)  Duckett v. Godinez, 67 F.3d 734, 748 (9th Cir. 1995), cert. denied, 517 U.S. 1158 (1996).
Writ granted because petitioner was denied due process when he was required to wear
shackles in the presence of the jury that sentenced him.

41) Franklin v. Duncan, 70 F.3d 75, 76 (9th Cir. 1995).  Prosecutor violated petitioner's Fifth
Amendment right against self-incrimination by commenting on his post-Miranda warning
silence.

42) Shillinger v. Haworth, 70 F.3d 1132, 1138 (10th Cir. 1995).  Writ granted due to deputy
sheriff’s presence during petitioner's trial preparation with defense counsel; deputy's presence
impinged on attorney client relationship in violation of the Sixth Amendment.

43) Driscoll v. Delo, 71 F.3d 701, 711 (8th Cir. 1995), cert. denied sub nom. Bowersox v.
Driscoll, 519 U.S. 910 (1996). Petitioner's Eighth Amendment rights were transgressed in
capital case due to prosecutor's repeated efforts to minimize the jury's sense of responsibility
for sentencing petitioner to death.

44) Offor v. Scott, 72 F.3d 30, 36 (5th Cir. 1995).  Petitioner's Confrontation Clause rights were
transgressed in child sexual abuse case as a result of the admission of videotaped interview
between child and police at which no representative of the defense was present.

45) Riggins v. Rees, 74 F.3d 732, 737 (6th Cir. 1996).  Writ granted because petitioner's equal
protection rights were violated when state only provided trial counsel with tapes of previous
trials rather than the transcripts of the proceedings.

46) Yohn v. Love, 76 F.3d 508, 517 (3rd Cir. 1996).  Writ granted as a result of ex parte
conversation between prosecutor and Supreme Court Justice regarding admissibility of
evidence; as a result of the conversation, the Justice advised the trial judge to reverse his
ruling and admit the evidence. 

47) Myers v. Johnson, 76 F.3d 1330, 1336 (5th Cir. 1996).  Writ granted due to denial of
petitioner's right to file pro se briefs and motion on direct appeal.

48) Williams v. Singletary, 78 F.3d 1510, 1513 (11th Cir. 1996), cert. denied, 519 U.S. 887
(1996).  Writ granted where petitioner was convicted and sentenced for both burglary with
an assault and assault because double jeopardy clause bars cumulative punishments for a
single incident absent clear legislative intent to the contrary.
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49) Delguidice v. Singletary, 84 F.3d 1359, 1362 (11th Cir. 1996).  Writ granted due to violation
of petitioner's Sixth Amendment right to counsel; state failed to notify counsel that
psychological evaluation would be conducted;  the error was not harmless under Brecht
because testimony of doctor who conducted examination was the state's only rebuttal to
petitioner's insanity defense.

50) Hanna v. Riveland, 87 F.3d 1034, 1037 (9th Cir. 1996).  Petitioner's due process rights were
violated in vehicular manslaughter and vehicular assault prosecution as a result of court's
permissive inference instruction which allowed jury to infer recklessness based only on fact
that defendant was speeding.

51) Snook v. Wood, 89 F.3d 605, 613 (9th Cir. 1996).  Writ partially granted to direct state
courts to reinstate petitioner’s right to a direct appeal with the assistance of counsel where
petitioner originally handled the direct appeal of his murder conviction pro se without having
made a knowing and intelligent waiver of his right to counsel.

52) Justice v. Hoke, 90 F.3d 43, 49 (2nd Cir. 1996).  Convictions for robbery and intimidating
a witness overturned where state trial court refused to allow testimony of defense witnesses
that would have supported defendant’s claim that alleged victim, who was the prosecution’s
only witness, had manufactured charges against defendant in retaliation for defendant’s failure
to turn over all of alleged victim’s drug sale proceeds.

53) Guerra v. Johnson, 90 F.3d 1075, 1079 (5th Cir.  1996).  Grant of habeas relief affirmed
where district court made detailed, legally relevant factual findings indicating that police had
intimidated key witnesses to murder of police officer and failed to disclose material
information regarding who was seen carrying the murder weapon moments after the shooting.

54) Rupe v. Wood, 93 F.3d 1434, 1440 (9th Cir. 1996), cert. denied, 519 U.S. 1142 (1996). New
sentencing hearing ordered where state court refused to admit polygraph evidence indicating
that codefendant was more culpable than prosecution’s theory suggested. Quoting Skipper,
the Ninth Circuit stated that “a court can exclude evidence at the penalty phase if it is
irrelevant, but cannot preclude ‘any relevant mitigating evidence.’”

55) Fern v. Gramley, 99 F.3d 255, 258 (7th Cir. 1996).  The court granted the writ based upon
the denial of counsel in connection with petitioner’s state direct appeal. Counsel did not
perfect the appeal despite a clear request by the client to do so, and the court, relying upon
prior circuit precedent, determined that this was the equivalent of the complete denial of
counsel which did not require a prejudice showing.

56) Mitchell v. Prunty, 107 F.3d 1337, 1342 (9th Cir. 1997), cert. denied sub nom. Ayers v.
Mitchell, 522 U.S. 913 (1997). The majority reversed the district court’s dismissal of the
habeas petition and granted the writ on petitioner’s Jackson v. Virginia claim. Although the
court declined to apply the AEDPA, it nevertheless found that the state court’s decision was
“not a reasonable application of Jackson.” 107 F.3d at 1340, n.3.

57) Love v. Morton, 112 F.3d 131, 136-38 (3rd Cir. 1997).  The Third Circuit affirmed the
district court’s grant of the writ on double jeopardy grounds where the state trial judge
declared a mistrial when the judge got word that his mother-in-law had died unexpectedly.
The federal court held that declaring a mistrial was not a manifest necessity, and that
petitioner had not consented to the declaration of a mistrial.
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58) Hochstein v. Hopkins, 113 F.3d 143, 147 (8th Cir. 1997), modified, 122 F.3d 1160 (8th Cir.
1997) (extending time for further proceedings from 90 days to 150 days), cert. denied, 522
U.S. 959 (1997).  The court of appeals modified the district court’s decision granting relief
from petitioner’s death sentence on the ground that the state had failed to demonstrate that the
trial court’s consideration of an unconstitutionally vague “exceptional depravity” aggravating
factor was harmless. The modification provided that petitioner would be resentenced to life
in prison subject to a ninety day opportunity for the Nebraska Supreme Court to reweigh the
aggravating and mitigating factors, conduct harmless error review, or remand the case for
resentencing.  See also Anderson v. Hopkins, 113 F.3d 825 (8th Cir. 1997), modified, 122
F.3d 1160 (granting similar relief in codefendant’s case).

59) Washington v. DeMorales, 1997 WL 547990 (9th Cir. Aug, 28, 1997) (unpublished), cert.
denied sub nom. Blount v. Washington, 522 U.S. 1076 (1998).  The panel reversed the
district court’s judgment and remanded with instructions to grant the writ in this rape- murder
case. The state conceded that petitioner invoked his right to remain silent during interrogation
by the police, and the court observed that the state appellate court had found that “the police
utterly failed to ‘scrupulously honor’” petitioner’s Miranda rights. Id. at *1. Disagreeing with
the state courts and the federal district court, the Ninth Circuit concluded that petitioner’s
confession, which “was by far the most influential proof before the jury[,] . . . inevitably had
a substantial and injurious effect on the jury’s verdict.” Id. at *4.

60) McBride v. Johnson, 118 F.3d 432, 436-37 (5th Cir. 1997).  Citing the Supreme Court’s
decision in Lindh, the panel sua sponte withdrew its prior opinion denying relief under the
AEDPA and, applying pre-Act law, granted petitioner relief on his Confrontation Clause
claim. The court found that petitioner’s Sixth Amendment right to confront witnesses against
him was violated when the Texas state parole board revoked his parole on the basis of hearsay
testimony of a detective who related the story of a woman petitioner allegedly sexually
assaulted while on parole from a life sentence. Petitioner had been acquitted by a jury (after
five minutes of deliberation) of sexually assaulting the same woman at a trial at which the
woman testified. The woman did not appear at the subsequent parole revocation hearing,
despite the hearing officer’s statements to petitioner that her presence at the hearing would
be secured. The Fifth Circuit reversed the district court’s denial of relief and remanded for a
new revocation hearing.

61) Smith v. Horn, 120 F.3d 400, 418-19 (3rd Cir. 1997), cert. denied sub nom., District
Attorney of Bucks County v. Smith, 522 U.S. 1109 (1998).  Guilt phase relief granted in this
Pennsylvania capital case because the jury was erroneously instructed so as to allow a finding
of guilt for first-degree murder without first finding that defendant had specific intent to kill.
The effect of the instruction was to relieve the jury of having to decide whether the defendant
or an accomplice actually killed the victim, and the error was not harmless under Brecht.

62) Turner v. Marshall, 121 F.3d 1248, 1251 (9th Cir. 1997), cert. denied, 522 U.S. 1153
(1998). Relief granted on Batson claim where prosecutor’s stated reason for striking black
juror – that he was reluctant to view grisly photographs – was pretextual in light of
prosecutor’s failure to strike a non-minority juror who was even more reluctant to view the
photographs and the prosecutor’s failure to offer any other explanation to justify
distinguishing between the two jurors. The fact that the prosecutor did accept four black jurors
did not eliminate the Batson violation.

63) East v. Johnson, 123 F.3d 235, 239-40 (5th Cir. 1997).  The Fifth Circuit granted sentencing
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phase relief in this Texas capital case due to the prosecution’s failure to disclose information
which would have led to discovery of a report significantly impeaching one of the
prosecution’s key witnesses on the question of future dangerousness. The report indicated that
the witness, who testified that petitioner had robbed and raped her prior to the murder for
which he was convicted and sentenced to death, actually had a documented history of “bizarre
sexual hallucinations and believed that unidentified individuals were attempting to kill her,”
and that she was “incapable of distinguishing between reality and the fantasies caused by her
hallucinations.” In its closing argument, the prosecution relied upon the testimony of this
witness more than “any other item of evidence to establish [petitioner’s] future
dangerousness.”

64) Lindh v. Murphy, 124 F.3d 899, 901-02 (7th Cir. 1997), cert. denied, 522 U.S. 1069 (1998).
On remand from the Supreme Court, the panel majority granted the writ on Lindh’s
Confrontation Clause claim. The majority found that the state trial judge’s refusal to permit
cross-examination regarding potential bias on the part of the state’s psychiatrist at the mental-
state phase of Lindh’s bifurcated trial was an abuse of discretion, and that the error was not
harmless.

65) Gallego v. McDaniel, 124 F.3d 1065, 1076 (9th Cir. 1997), cert. denied, 524 U.S. 917
(1998).  Applying California v. Ramos, 463 U.S. 992 (1983), the court granted relief from
petitioner’s death sentence after concluding that the trial court’s instruction concerning the
availability of executive clemency, though “not inaccurate as a general statement of the law, 
. . . was misleading as applied to the facts of Gellego’s case [because] [i]t could have
prompted the jury into making erroneous speculations about the kind of sentence [he] might
actually serve.”   

66) Jones v. Vacco, 126 F.3d 408, 416-17 (2nd Cir. 1997). Relief granted where trial court
imposed a ban on petitioner’s consultations with his attorney after the court declared an
overnight recess during petitioner’s cross-examination.

67) Harpster v. Ohio, 128 F.3d 322, 330 (6th Cir. 1997), cert. denied, 522 U.S. 1112 (1998). 
The Sixth Circuit affirmed the district court’s grant of relief on double jeopardy grounds after
determining that the trial court’s declaration of a mistrial based on potential juror bias was not
compelled by manifest necessity.

68) Mach v. Stewart, 129 F.3d 495, 498 (9th Cir. 1997), amended and superseded, 137 F.3d 630
(9th Cir. 1998). Jury’s exposure during voir dire in child sexual assault prosecution to
repeated prejudicial statements by potential juror who worked as a social worker, and who
stated in front of the entire venire that children’s claims of sexual abuse had been confirmed
in every case she had seen, infected the entire trial process by precluding the seating of an
impartial jury. The error was not harmless.

69) Grisby v. Blodgett, 130 F.3d 365, 369-70 (9th Cir. 1997).  The court granted the writ and
ordered that petitioner, who was serving a sentence of life without parole, be resentenced
because the since-repealed Washington sentencing statute for murder unconstitutionally
penalized the right to go to trial by subjecting those who pled guilty to no more than life with
parole, while subjecting those who went to trial to either death or life without parole.

70) Carriger v. Stewart, 132 F.3d 463, 480-82 (9th Cir. 1997) (en banc), cert. denied, 523 U.S.
1133 (1998).  After allowing petitioner to pass through the Schlup actual innocence gateway,
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the majority (6-5) granted relief in this Arizona capital case, finding that the prosecution
deprived petitioner of due process by failing to disclose a Department of Corrections file
indicating that the state’s star witness (who later confessed to the murder) had a long history
of lying to police and blaming his crimes on other people.

71) McBath v. Gomez, 1997 WL 449696 at *1 (9th Cir. Aug. 4, 1997) (unpublished), cert.
denied sub nom. Terhune v. McBath, 522 U.S. 953 (1997).  The court granted relief on
petitioner’s sufficiency of the evidence challenge to his attempted burglary conviction where
there was no evidence in the record to support a finding of specific intent to steal other than
the evidence of petitioner’s attempted forced entry which, although useful as circumstantial
evidence, could not support a finding beyond a reasonable doubt. The court stated: “If the
intent-to-steal element is to have meaning independent of the element of entry, something
more than the naked fact of an attempted entry must be shown before intent to steal can be
found.”

72) Frey v. Fulcomer, 132 F.3d 916, 922-24 (3rd Cir. 1997), cert. denied, 524 U.S. 911 (1998).
The Third Circuit granted relief from petitioner’s death sentence on the ground that the trial
court’s sentencing phase jury instruction violated Mills v. Maryland, 486 U.S. 367 (1988) by
creating a reasonable likelihood that the jury understood the charge to require unanimity as
to mitigating circumstances. The court focused on the phrase “‘if the jury unanimously finds
at least one aggravating circumstance and no mitigating circumstances . . .,’” on the proximity
“-- within seven words --” of the unanimity requirement to the “mitigating circumstances
clause,” and on the trial court’s failure to inform jurors that they could consider mitigating
circumstances “absent the agreement of fellow jurors.”

73) Lucero v. Kerby, 133 F.3d 1299, 1318-20 (10th Cir. 1998), cert. denied, 523 U.S. 1110
(1998).  The court held that petitioner’s convictions for aggravated burglary and attempted
criminal sexual penetration were unitary, in that the acts upon which they were based occurred
without any significant separation in time and were similar in nature, and the object and result
of each offense was the same. Finding that petitioner’s conviction for both offenses violated
the Double Jeopardy Clause, the court remanded with instructions to vacate the less serious
of the two offenses.

74) McClain v. Calderon, 134 F.3d 1383, 1386 (9th Cir. 1998), cert. denied, 525 U.S. 942
(1998).  In this California capital case, the court, relying on its prior decision in Hamilton v.
Vasquez, 17 F.3d 1149 (9th Cir. 1994), vacated petitioner’s death sentence because the trial
court gave a Briggs instruction which substantially misled the jury into believing that the
governor could commute a death sentence on his own, when in fact petitioner’s two prior
felonies precluded a commutation without the written recommendation of four justices of the
state supreme court.

75) Snowden v. Singletary, 135 F.3d 732, 738 (11th Cir. 1998), cert. denied, 525 U.S. 963
(1998).  The Eleventh Circuit granted relief in this child sexual abuse case on petitioner’s
claim that he was denied fundamental fairness as a result of the prosecution’s elicitation of,
and heavy reliance on, expert testimony that “99.5% of children tell the truth” when making
accusations of abuse. The court observed that it “can hardly be disputed” “[t]hat such
evidence is improper, in both state and federal trials.” The court concluded that, “given the
circumstances of the trial underlying this case, . . . allowing the expert testimony to boost the
credibility of the main witness against Snowden – considering the lack of other evidence of
guilt – violated his right to due process by making his criminal trial fundamentally unfair.”
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76) Hill v. Turpin, 135 F.3d 1411, 1417-19 (11th Cir. 1998).  The Eleventh Circuit granted the
Georgia petitioner relief from his conviction and death sentence on the basis of the
prosecution’s repeated, intentional references to petitioner’s post-Miranda silence and
requests for counsel. The court conclude that in light of the importance of petitioner’s
credibility to his defense, the deliberate nature of the prosecution’s violations, and the
considerable weaknesses in the state’s case, the trial court’s curative instructions were not
sufficient to render the errors harmless under Brecht.

77) Eslaminia v. White, 136 F.3d 1234, 1239 (9th Cir. 1998).  The Ninth Circuit reversed the
district court’s denial of relief and ordered a new trial in this non-capital California case in
which the jury listened to an unadmitted audiotaped statement by petitioner’s brother which
undermined petitioner’s defense in several important respects. After stating that “the jury’s
consideration of the tape is serious error of constitutional dimension,” the court went on to
conclude that the error was not harmless under Brecht. In reaching this conclusion, the court
rejected the state’s contention that the information on the tape was harmless because it was
merely cumulative to other evidence in the record. The court explained that, “[t]o be truly
cumulative, there must an extremely close relationship between the extrinsic evidence and the
evidence actually admitted.”

78) Wilkins v. Bowersox, 145 F.3d 1006 (8th Cir. 1998), cert. denied, 525 U.S. 1094 (1999). 
The Eighth Circuit affirmed the district court’s grant of relief in this Missouri capital case
involving a petitioner who was 16 at the time of the offense on the grounds that petitioner’s
waiver of counsel, guilty plea, and waiver of presentation of mitigating evidence were not
entered knowingly, intelligently, and voluntarily.

79) Moore v. Parke, 148 F.3d 705, 711 (7th Cir. 1998).  The court granted relief on petitioner’s
claim that the evidence presented at trial was insufficient to support the jury’s determination
that he was an habitual offender, and remanded with instructions to issue the writ with respect
to petitioner’s habitual offender status.

80) Dyer v. Calderon, 151 F.3d 970, 981-983 (9th Cir. 1998) (en banc), cert. denied, 525 U.S.
1033 (1998).  The en banc Ninth Circuit granted relief in this California capital case after
finding implied bias on the part of a juror who lied to get seated on the jury, and continued
to lie about various issues once her service as a juror was drawn into question. Among other
things, the juror gave an unbelievable account of the shooting death of her brother, which
actually occurred in a manner very similar to the murders of which petitioner was convicted
and sentenced to death, and answered “no” when asked if any of her relatives had ever been
accused of a criminal offense when in fact “[n]early every close relative of hers had been
arrested.” Explaining its decision, the court observed that “[a] juror, like [this one], who lies
materially and repeatedly in response to legitimate inquiries about her background introduces
destructive uncertainties into the process,” and concluded that, “[j]ust as we would presume
bias if the brother of the prosecutor were on a jury, we presume bias where a juror lies in
order to secure a seat on the jury”). 

81) Coulter v. Gilmore, 155 F.3d 912, 921-922 (7th Cir. 1998).  The court affirmed the district
court’s grant of relief in this non-capital murder case from Illinois, finding that “the state trial
court violated Batson by adhering to a procedure that precluded it -- both as a systematic
matter and in fact -- from performing a ‘similarly situated’ analysis based on the ‘totality of
the circumstances.’” Rather than ordering a new trial, however, the court ordered that the state 
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court hold a new hearing within 120 days “at which the proper methodology for evaluating
[petitioner’s] claim is followed -- that is, in addition to reviewing the reasons given for
striking each individual prospective juror, [the court] considers the totality of the
circumstances and compares the prosecutor’s strikes against African-Americans against the
treatment of similarly situated Caucasians.”

82) Harrison v. Chandler, 1998 WL 786900 at *5-6 (6th Cir. Oct. 26, 1998) (unpublished).
The court affirmed the district court’s grant of relief on the ground that admission of a police
officer’s hearsay account of a statement allegedly made by petitioner’s codefendant violated
the Confrontation Clause because the codefendant refused to testify at petitioner’s trial, and
the statement related by the police officer lacked sufficient indicia of reliability; the court
concluded this error was not harmless under Brecht.

83) Brown v. Champion, 1998 WL 838839 at *5-6 (10th Cir. Dec. 2, 1998) (unpublished).  The
Tenth Circuit affirmed the district court’s grant of relief pursuant to Ake v. Oklahoma in this
noncapital habeas case on the ground that the state trial court denied petitioner due process
in refusing his requests for funding to retain an independent psychiatrist to assist with his
defense of insanity to the charge of first degree murder of an Oklahoma police officer. In so
holding, the court agreed with the district court that the error was not harmless, and rejected
the state’s contention that a defense psychiatrist was unnecessary because the jury was able
to make its own determination of petitioner’s mental condition from its observations of
petitioner’s demeanor when he testified at trial.  

84) Pham v. Kernan, 1998 WL 879542 at *3 (9th Cir. Dec. 7, 1998) (unpublished).  The court
reversed the district court’s denial of relief in this noncapital California murder case,
concluding that the jury’s consideration of extrinsic evidence of the site where the victim’s
body was buried was not harmless. Among other factors, the court noted that the extrinsic
information resolved a key question regarding petitioner’s ability to have single-handedly
placed the victim’s body at the burial site, and that, prior to introduction of the extrinsic
evidence into the deliberations, at least five jurors had voted for acquittal.

85) Mahaffey v. Page, 162 F.3d 481, 485-486 (7th Cir. 1998), cert. denied, 526 U.S. 1127
(1999).  In this Illinois capital case “where the State exercised seven of its thirteen total
challenges to exclude every member of [petitioner’s] own race” from the jury, the Seventh
Circuit on rehearing concluded that petitioner had established a prima facie Batson violation
requiring the prosecution to come forward with race-neutral explanations. In reaching this
conclusion, the court observed that “the crimes at issue in this case were obviously racially-
sensitive,” with petitioner, an African-American, having been convicted of killing a white
couple. Because no court to date had looked beyond the prima facie Batson inquiry in this
case, the Seventh Circuit remanded with instructions issue the writ of habeas corpus unless
the state afforded petitioner a new Batson hearing within 120 days. 

86) English v. Artuz, 164 F.3d 105 (2nd Cir. 1998).  Relying on Waller v. Georgia, 467 U.S. 39
(1984), which was decided one year before petitioner’s trial, the Second Circuit affirmed the
district court’s grant of relief on petitioner’s claim that the trial court impermissibly closed
a portion of petitioner’s trial over his objection. The Second Circuit concluded that the trial
court’s closure was broader than necessary, that it failed to adequately consider reasonable
alternatives to closure, and that it failed to make findings adequate to support the closure. 

87) Gonzales v. Lytle, 167 F.3d 1318, 1321 (10th Cir. 1999).  The court granted relief in this
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non-capital murder case from New Mexico, concluding that petitioner’s Fourteenth
Amendment right to a fundamentally fair trial was violated when the trial court allowed the
prosecution to present the preliminary hearing testimony of the only witness linking petitioner
to the crime, but refused to allow presentation of that witness’ subsequent recantation of her
earlier testimony under oath. The court “conclude[d] that the failure to permit the jury to
consider the recantation, which undermined the credibility of the crucial singular piece of
evidence directly inculpating [petitioner], rendered the trial fundamentally unfair.”

88) Rhoden v. Rowland, 172 F.3d 633, 635 (9th Cir. 1999).  Petitioner was entitled to relief on
the ground that the trial court ordered him shackled without “establish[ing] a compelling need
for the shackling, or satisfy[ing] other criteria [that have been] established for use of that
extreme measure,” and the jurors actually saw petitioner’s shackles during trial. Under these
circumstances, the erroneous shackling was not harmless.

89) Crivens v. Roth, 172 F.3d 991, 998-999 (7th Cir. 1999).  The court granted federal habeas
corpus relief from petitioner’s first degree murder conviction on the ground that the state
violated Brady by withholding the extensive criminal record of one of its witnesses despite
petitioner’s repeated and specific requests for this record. This information was material
because this witness was the only one who claimed to have actually seen the murder, and
because the trial judge had explained his decision to convict petitioner as resting in part on
the fact that he “‘didn’t hear any reason why either [state’s witness] would get on the stand
and lie.’”

90) Shurn v. Delo, 177 F.3d 662, 667 (8th Cir.), cert. denied, 528 U.S. 1010 (1999).  The Eighth
Circuit granted relief from petitioner’s death sentence in this Missouri case, concluding that
the prosecutor’s closing argument, in which he “emphasized his position of authority[,]
expressed his personal opinion on the propriety of the death sentence[,] attempted to link
[petitioner] with Charles Manson [,] . . . appealed to the jurors’ fears and emotions and told
them to kill [petitioner],” was “‘filled with improper statements’ and was ‘obviously improper
and prejudicial.’” (quoting Newlon v Armontrout, 885 F.2d 1328 (8th Cir. 1989)).  In
concluding that the improper argument was prejudicial, the court emphasized that the state
had not proven that petitioner had been the triggerman in the murder, and that the jury had
been unable to agree on whether to sentence petitioner to death or life.

91) MacFarlane v. Walter, 179 F.3d 1131 (9th Cir. 1999), cert. granted, judgment vacated sub
nom. Lehman v. McFarlane, 529 U.S. 1106 (2000) (remanding for dismissal as moot).  The
Ninth Circuit granted relief on petitioners’ claim that their Equal Protection rights were
violated when, due to their indigence, petitioners were forced to spend pre-trial and pre-
sentence time in county jail where they earned less “good time” than they would have if they
had been able to post bail and serve their sentence only in a state prison, thereby requiring
them to spend more net time incarcerated than a non-indigent offender.

92) Brown v. Andrews, 180 F.3d 403, 408 (2nd Cir. 1999). The court granted relief on
petitioner’s open trial claim, finding that the trial record was insufficient to justify closing the
proceedings during the testimony of an undercover officer.  Although the officer testified that
he had 100 to 150 open cases, no evidence was presented concerning how many of the cases
were pending at the courthouse where petitioner was tried, and the state failed to allege that
petitioner was part of a group that posed a threat to police officers.

93) Long v. Humphrey, 184 F.3d 758, 761 (8th Cir. 1999).  The court granted relief in this post-
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Act case, finding that the trial court’s declaration of a mistrial in the absence of manifest
necessity  “was an unreasonable application of clearly established Supreme Court precedent.” 
The mistrial was declared despite presentation by both defense and prosecution of a variety
of alternative remedies to the problem created by late disclosure of a taped police interview
of petitioner.

94) Alvarez v. Gomez, 185 F.3d 995, 998 (9th Cir. 1999).  The court granted relief on petitioner’s
Edwards v. Arizona claim in this non-capital felony murder case.   Disagreeing with the
district court, the Ninth Circuit found that petitioner’s three questions during custodial
interrogation -- “Can I get an attorney right now, man?,” “You can have attorney right now?,”
and “Well, like right now you got one?” -- “considered together, constituted an unequivocal
request for an attorney.” After finding that petitioner “made the requisite ‘expression of a
desire’ for the help of a lawyer if one were available,” (quoting Davis v. United States, 512
U.S. 452, 459 (1994)), the court went on to conclude that, because petitioner’s “confessions
were central to his conviction . . . their admission was not harmless.”

95) Morris v. Cain, 186 F.3d 581, 585 (5th Cir. 1999).  The Fifth Circuit granted relief on
petitioner’s Cage v. Louisiana claim in this aggravated robbery case in which the trial court’s
reasonable doubt instruction sued the terms “grave uncertainty,” “actual or substantial doubt,”
and “moral certainty.”  Explaining its decision, the court noted that the state habeas court’s
denial of relief on the ground that “any Cage error in the jury instructions . . . was harmless”
“was contrary to clearly established federal law as determined by the United States Supreme
Court in Sullivan v. Louisiana, . . . [which] plainly held that Cage error is not subject to
harmless error analysis.” 

96) Ricardo v. Rardin, 1999 WL 561595 at *2-3 (9th Cir. Aug. 2, 1999) (unpublished), cert.
denied, 528 U.S. 1047 (1999).  The court held “that even under AEDPA’s deferential review,
[petitioner] has established a Batson violation.” The court reached this conclusion after noting
that the prosecution struck both African-American prospective jurors, and that “[n]either
explanation given by the prosecutor was race neutral as a matter of law. Indeed, both
explanations contained racial references.” After expressly finding that the state courts’
treatment of this claim was “unreasonable,” the court concluded by stating that, “[b]ecause
a Batson violation is cause for automatic reversal, we do not apply harmless error [analysis].” 

97) Fairman v. Anderson, 188 F.3d 635, 646 (5th Cir. 1999).  The court affirmed the district
court’s grant of relief in this non-capital Mississippi murder case.  Petitioner was permitted
to pass through the actual-innocence “gateway” and receive merits review of his claim that
the prosecution knowingly used false evidence to convict him.  In support of his claim,
petitioner presented the recantation of the state’s only eyewitness, who testified at a federal
evidentiary hearing that he was coerced by a police officer into testifying that the victim did
not have a weapon in order to defeat petitioner’s self-defense claim at trial.  The magistrate’s
finding that this recantation was “wholly credible” was adopted by the district court, and the
Fifth Circuit panel majority was unwilling to “reverse the district court where the factual
predicate at issue is susceptible to two, equally compelling, views.” 

98) Bell v. Hill, 190 F.3d 1089, 1091 (9th Cir. 1999), cert. denied, 529 U.S. 1004 (2000).  The
Ninth Circuit affirmed the district court’s grant of relief on petitioner’s claim that his Sixth
Amendment right to counsel was violated when the state trial court refused to appoint counsel
to represent him on his new trial motion in contravention of Menefield v. Borg, 881 F.2d 696
(9th Cir. 1989).
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99) Spicer v. Roxbury, 194 F.3d 547, 558-560 (4th Cir. 1999).  A majority of the Fourth Circuit
panel affirmed the district court’s grant of habeas relief in this post-Act, non-capital habeas
case from Maryland.  The majority agreed with the district court’s conclusion that the
prosecutor violated Brady v. Maryland by failing to appreciate and disclose to the defense a
serious discrepancy between the descriptions of a key witness’ knowledge as told to the
prosecutor by the witness himself, and as told to the prosecutor by the witness’ lawyer, who
had contacted the prosecutor about the witness’ knowledge in hopes of working out a plea
deal. While the witness told his lawyer several times that he had not seen petitioner on the day
petitioner allegedly attacked a bar owner, and the lawyer communicated this information to
the prosecutor, the witness himself subsequently told the prosecutor, and later petitioner’s
jury, that he had seen petitioner on the day of the attack, and that petitioner was running away
from the crime scene while being chased by an employee of the victim’s restaurant.

100) White v. Helling, 194 F.3d 937, 945-946 (8th Cir. 1999).  The Eighth Circuit granted relief
in this 27 year old robbery/murder case due to the state’s nondisclosure of several documents
strongly suggesting that a witness whose testimony severely undermined petitioner’s defense
of coercion had initially identified someone other than petitioner as the person who took his
wallet during the crime, and that the witness had been coached to such an extent that, had the
evidence been revealed earlier, the trial might have excluded the witness’ testimony
altogether.

101) Dvorak v. Walker, 1999 WL 1023978 at *2-*3 (6th Cir. Nov. 4, 1999) (unpublished).  In
this post-Act case, the Sixth Circuit reversed the district court’s denial of relief and ordered
petitioner’s “release forthwith.” Petitioner’s claim was that he had been improperly denied
a direct appeal as a result of the trial court’s negligent failure to make a journal entry of his
1991 conviction until 1996.  While petitioner’s filing of a notice of appeal the day after his
conviction was finally journalized should have been treated as a timely direct appeal by the
state courts, it was instead treated, and summarily dismissed, as a motion for delayed appeal. 
On these facts, the Sixth Circuit concluded that “Ohio did not only deny [petitioner] the
assistance of counsel in his appeal as of right, it effectively denied him that appeal
altogether.”  In deciding to order petitioner’s immediate release, rather than simply reinstating
his right to direct appeal, the court noted that petitioner “is nearing the end of his maximum
ten-year prison term,” and that it was “concerned about the ability of the Ohio Court of
Appeals to appoint counsel and entertain [petitioner’s] direct appeal on the merits before his
scheduled release.”

102) Weaver v. Thompson, 197 F.3d 359, 366-367 (9th Cir. 1999).  In this post-AEDPA rape and
sexual abuse case, the Ninth Circuit affirmed the district court’s grant of relief on petitioner’s
claim that “an improper de facto Allen charge” delivered by a bailiff improperly influenced
the jury.  The claim arose out of facts indicating that the jury, which had been at work hearing
the evidence and then deliberating for nearly twelve hours, sent out a note through a bailiff
asking the court whether it was required to reach a verdict on all four counts.  The judge, who
had left the courthouse, indicated that he would return immediately to discuss the note with
counsel.  Prior to the judge’s return, however, the bailiff told the jurors that they were
required to reach a verdict on all counts.  Five minutes later, the jury returned guilty verdicts
on all four counts.  After analyzing the facts, the court found that, “[i]n effect, the minority
jurors were told that they had two choices: give in to the majority position, or manage the
same coup pulled off by Juror #8 in Twelve Angry Men,”  and concluded that, “[g]iven the
totality of the circumstances presented here, we conclude that ‘the charge had an
impermissibly coercive effect on the jury.’” Finally, the court found that the bailiff’s
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“improper de facto Allen charge” violated petitioner’s “due process rights, and that the error
had a substantial and injurious effect on the jury’s verdict.”

103) Henry v. Kernan, 197 F.3d 1021, 1027-1028 (9th Cir. 1999), cert. denied, 528 U.S. 1198
(2000).  The court granted habeas relief on the ground that the trial court’s admission of
petitioner’s tainted confession to impeach his testimony was not harmless. The confession had
been ruled inadmissible in the state’s case in chief by the trial court because it was taken after
police deliberately violated petitioner’s Miranda rights by continuing to interrogate him
despite an unequivocal invocation of his right to counsel. The Ninth Circuit found further that
the statement was inadmissible to impeach petitioner because it had been obtained through
“psychologically coercive” means, thereby rendering it involuntary.  Specifically, in response
to petitioner’s inquiry as to whether he was “supposed to keep talking without an attorney,”
the interrogator stated, “Listen, what you tell us we can’t use against you right now . . . We’d
just would like to know.”  After considering this portion of the interrgoation, the Ninth Circuit
concluded “that the slippery and illegal tactics of the detectives overcame [petitioner’s] will
. . .,” and that his “statements were involuntary, and therefore inadmissible for any purpose.”

104) Hogan v. Gibson, 197 F.3d 1297 (10th Cir. 1999), cert. denied, 531 U.S. 940 (2000).  The
Tenth Circuit granted relief in this Oklahoma capital case, finding that the state trial court
violated Beck v. Alabama when it refused petitioner’s request for a jury instruction on the
lesser included offense of first-degree manslaughter.  Although this was a post-Act case, the
court did not apply §2254(d), finding that the state court so misapplied the analysis required
by Beck that its decision did not constitute an “adjudication on the merits.” 197 F.3d at 1306. 
The court explained: “The Oklahoma Court of Criminal Appeals’ rejection of Hogan's Beck
claim on grounds either that Hogan’s self-defense instruction constituted a lesser included
instruction, or that the evidence was sufficient to support conviction on the greater charge, is
in gross deviation from, and disregard for, the Court's rule in Beck.” Id.; see also id. (state
court “never engage[d] in the correct inquiry as to whether Hogan presented sufficient
evidence to warrant a first-degree manslaughter instruction”).  After analyzing petitioner’s
claim de novo, the court concluded both that the state court “acted contrary to established
Supreme Court precedent in its review of petitioner’s Beck claim because of its failure to
query whether the evidence was sufficient to warrant a lesser included offense instruction, and
that the district court’s conclusion that the evidence was insufficient to warrant the instruction
was erroneous.” 197 F.3d at 1312.

105) Johnson v. Karnes, 198 F.3d 589, 596 (6th Cir. 1999).  In this post-Act case, the Sixth
Circuit (2-1) granted habeas relief on petitioner’s claim that the Double Jeopardy Clause
barred his re-prosecution after his last trial ended in declaration of a mistrial in the absence
of manifest necessity.   After recounting the events leading up to the trial judge’s mistrial
ruling, the Sixth Circuit observed: “The care taken by the state trial judge here falls well
below that exercised in the aforementioned [manifest necessity decisions]. The judge made
his decision after granting only a short recess and listening to brief arguments by both parties,
with the majority of the argument consisting of defense counsel explaining why he believed
the [offending] question was proper. The State failed to articulate why manifest necessity
required a mistrial. We further find it significant that the trial court judge failed to consider
less drastic alternatives, but instead immediately decided that a mistrial was appropriate.” 
The court thus concluded “that the state court’s declaration of a mistrial constituted
unreasonable application of the manifest necessity standard enunciated by the Supreme
Court,” and petitioner was entitled to relief pursuant to §2254(d)(1).
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106) Conde v. Henry, 198 F.3d 734, 741 (9th Cir. 1999).  The court granted the writ with respect
to petitioner’s California conviction for kidnaping for robbery, on the grounds that the “trial
court improperly precluded [petitioner’s] attorney from making closing argument explaining
the defendant’s theory of the case, it refused to instruct the jury on the defendant’s theory,
and, over the defendant’s objection, it gave jury instructions that did not require that the jury
find every element of the offense. Together, these errors deprived the petitioner of effective
assistance of counsel, due process and trial by jury on every element of the charged crime.”

107) Reed v. Thalacker, 198 F.3d 1058, 1062-1063 (8th Cir. 1999).  The Eighth Circuit granted
relief from petitioner’s child sexual abuse convictions, finding that petitioner’s Confrontation
Clause rights were violated by the trial court’s admission of inadmissible hearsay testimony
of statements by the alleged child victim;  the trial court admitted the hearsay on the theory
that it constituted an “excited utterance,” but the Eighth Circuit disagreed, noting the absence
of evidence to indicate the statements in question were made anywhere near the time the
alleged abuse occurred.

108) Barker v. Yukins, 199 F.3d 867, 873-874 (6th Cir. 1999), cert. denied, 530 U.S. 1229
(2000).  In this post-Act habeas case, the court granted relief on petitioner’s claim that her
right to trial by jury was violated by the trial court’s refusal to specifically instruct the jury
that petitioner was legally entitled to use deadly force if she believed she was about to be
raped.  On direct appeal the Michigan Supreme Court agreed with petitioner that the trial
court’s failure in this regard was erroneous, given that the general self-defense instruction
provided to the jury could have left jurors with the erroneous impression that, in order to
succeed, petitioner was required to demonstrate that the rape she claimed to have been
avoiding when she killed the victim would have led to her death or serious bodily injury.
Nevertheless the state court found the error harmless “because no reasonable juror would have
believed petitioner’s claim of self-defense” in light of the fact that the decedent was an 81
year old man who walked with a cane, and petitioner was a 5’7”, 170 pound woman in her
early twenties.  Applying its formulation of §2254(d)’s standard for reviewing a state court’s
finding of harmless error, the Sixth Circuit concluded: “[W]e are certain that the general self-
defense instruction gave the jurors the latitude to believe, on the one hand, that [petitioner]
was resisting a rape, yet on the other hand question whether the rape led to death or serious
bodily injury.  This is sufficient to raise grave doubt as to whether the general self defense
instruction created a substantial and injurious influence on the verdict.”

109) Paxton v. Ward, 199 F.3d 1197, 1216, 1220 (10th Cir. 1999).  The Tenth Circuit affirmed
the district court’s grant of sentencing phase relief in this post-Act Oklahoma capital case on
“three interrelated constitutional errors” arising out of the state’s use of the unrelated 1979
shooting death of petitioner’s wife during the sentencing phase of his capital trial.  Those
errors involved: denial of petitioner’s confrontation clause rights stemming from the
prosecution’s introduction of hearsay statements allegedly made by his then three year old
daughter implicating him in his wife’s death; denial of petitioner’s right to present mitigating
evidence resulting from the trial court’s refusal to permit him to introduce the fact that his
prosecution for murdering his wife had been dismissed at the request of the prosecutor after
petitioner passed a polygraph; and prosecutorial misconduct in the form of District Attorney
Robert Macy’s sentencing phase closing argument, in which “Mr. Macy took advantage of
[petitioner’s] inability to present the reason for the dismissal, deceitfully telling the jury that
[petitioner] had failed to avail himself of the opportunity to counter the state's case and
inviting the jury to draw an adverse inference from that failure.”  The court rejected the state’s
contention that the proper remedy for the violations identified in this case is for the federal

Successful Cases - Other Claims  1731 -- CTA



courts either to reweigh the aggravating and mitigating circumstances, or to permit the state
courts to do so.  The court found that the state’s “argument misperceives the nature of the
constitutional errors requiring redress. The continuing threat aggravator was featured
prominently in the state’s case at sentencing. . . . Moreover, unlike the reweighing cases cited
by the state, the sentencing process here was rendered unreliable not because the jury weighed
an invalid or unsupported aggravating circumstance, but because in reaching its result the jury
was denied consideration of relevant mitigating evidence,  . . ., and was exposed to prejudicial
evidence and argument, . . . Under these circumstances, reweighing does not address the
nature of the constitutional violations or fully correct the errors.”

110) Gordon v. Kelly, 2000 WL 145144 (6th Cir. Feb. 1, 2000) (unpublished).  In this Michigan
murder case, the Sixth Circuit granted relief on petitioner’s claim that he was denied a fair
trial as a result of the prosecutor’s pervasive efforts to portray petitioner as being feared by
witnesses, and to suggest to the jury that petitioner was also responsible for the death of the
only eyewitness placing petitioner at the murder scene.  The court explained:

[I]t is not debatable among reasonable jurists that the conduct of the
prosecutor in raising the issue of fear, implying that witnesses feared
defendant Gordon, implying that defendant Gordon was involved in the death
of witness Richardson, and suggesting that Gordon wished the jury to fear
him all operated to deny Gordon his right to due process. A finding to the
contrary would be "so offensive to existing precedent, so devoid of record
support, and so arbitrary as to [be] ... outside the universe of plausible,
credible outcomes."

In reaching this conclusion, the Sixth Circuit gauged the improper impact of the prosecutor’s
tactics in part by reference to a question sent out by the jury during deliberations, which asked
“‘How, when, and where did [the sole eyewitness] die?’”  The court observed that “the jury’s
question regarding the case of [the witness’s] death reflects that the comments had the
intended effect of misleading the jury . . .”

111) Perillo v. Johnson, 205 F.3d 775 (5th Cir. 2000).  The Fifth Circuit affirmed the grant of
relief in this Texas capital case, finding that the performance of petitioner’s trial counsel was
adversely affected by a conflict of interest.  The conflict arose out of counsel’s concurrent
representation of petitioner and a former co-defendant, whose testimony against petitioner
was the centerpiece of the state’s case.  The evidence concerning the conflict revealed, among
other things, that counsel: had an extremely close relationship with the co-defendant;
permitted the co-defendant to stay with him at his one bedroom condominium during
petitioner’s trial; encouraged her to meet with the victims’ families to help them grieve;
served as the co-defendant’s surrogate father by “giving her away” at her wedding; met with
the co-defendant to give her a detailed preview of the cross-examination he intended to
conduct of her when she testified against petitioner the following day; and failed to expose
inconsistencies in the co-defendant’s story during her testimony at petitioner’s trial, choosing
instead to bolster the co-defendant’s good character at the expense of petitioner.  The
surprising breadth and depth of counsel’s conflict in this case is fully described in the Fifth
Circuit’s lengthy opinion, which contains favorable language and analysis on numerous
factors likely to be relevant to a wide range of conflict of interest claims.

112) Smith v. Groose, 205 F.3d 1045, 1052 (8th Cir. 2000), cert. denied sub nom. Gamman v.
Smith, 531 U.S. 985 (2000).  In this non-capital felony murder case from Missouri, the Eighth
Circuit granted relief on petitioner’s claim that he was denied due process as a result of the
state’s use of inconsistent theories on the crucial issue of time of death at petitioner’s trial and

Successful Cases - Other Claims  1732 -- CTA



at the trial of another individual arising out of the same series of events.  The state presented
its inconsistent theories through petitioner’s compatriot, who gave two statements over a
several day period.  The first statement indicated that the murders occurred prior to the arrival
of petitioner and his friends at the victims’ house, which was already being burglarized by two
other individuals who permitted petitioner and his friends to come in and take the items they
wanted.  The compatriot adhered to this statement at petitioner’s trial, but was impeached by
the prosecution with a second statement (which had been recanted prior to trial) in which he
indicated that a third member of petitioner’s group committed the murders, thereby making
petitioner, who admittedly participated in the burglary, guilty of felony murder.  As the Eighth
Circuit explained, absent this second statement from petitioner’s compatriot “the State had
no evidence to prove that [the other member of petitioner’s group] was the killer and that
[petitioner] was thus guilty of felony murder.”  The due process violation occurred when the
state -- through the same prosecutor -- presented and relied upon the compatriot’s first
statement at the trial of one of the individuals who were burglarizing the victims’ house when
petitioner’s group arrived.  As the Eighth Circuit described it, “what the State claimed to be
true in [petitioner’s] case it rejected in [the other defendant’s] case, and vice versa.” 
Expressing its strong disapproval of the tactics employed by the prosecution in this case, the
court held “that the use of inherently factually contradictory theories violates the principles
of due process,” and that, “absent the State’s actions, the outcome of [petitioner’s] trial
probably would have been different; . . ..”  Finally, the court rejected the state’s contention
that granting relief on this ground would require application of a new rule in violation of
Teague v. Lane, and explained that even if the rule applied in this case were a new rule, “it
would fall within the narrow Teague exception for cases that establish rules necessary to
fundamental standards of fairness and accuracy.”

113) Pickens v. Gibson, 206 F.3d 988, 997 (10th Cir. 2000).  The Tenth Circuit granted relief
from petitioner’s death sentence in this post-AEDPA Oklahoma felony murder case,
concluding that the trial court’s admission at sentencing of petitioner’s undisputedly
unconstitutionally obtained videotaped confession to a similar murder was not harmless under
Brecht.  The court noted that “it would have taken only a single juror to preclude imposition
of the death sentence. [citation omitted].  In light of these circumstances, we have ‘grave
doubt’ as to the effect of this . . . confession on the jury’s sentencing decision.” 

114) Bribiesca v. Galaza, 215 F.3d 1015, 1019-1020 (9th Cir. 2000).  The court of appeals upheld
the district court’s grant of relief in this non-capital murder case on petitioner’s claim that he
was denied his Sixth Amendment right to self-representation.  The court of appeals described
the state courts’ treatment of petitioner’s claim as follows: “[T]he California courts noted that
[petitioner] would not have had access to the law library and therefore could not have
represented himself effectively, but they did not rest their decisions on a lack of library
access.  Rather, . . . they based their decisions on the ground that [petitioner] had
demonstrated such obstructionist conduct that he could not abide by rules of courtroom
procedure and protocol.” Based on its review of the sequence of events surrounding the trial
judge’s refusal to allow petitioner to proceed pro se, the court of appeals found the state
courts’ reasoning “not supported by the factual record in this case,” since petitioner’s in-court
“misconduct” – which consisted of challenging the judge’s refusal to allow him to proceed
pro se – “took place after the trial court had denied his motion to represent himself.” 
Explaining its ultimate finding that the state “trial court’s ruling was contrary to clearly
established federal law,” the court of appeals stated:  “Faretta[ v. California] is a rule
protecting individual autonomy.  The state trial court plainly demonstrated that it
misunderstood that rule when it stated, ‘you and I come up with a difference of opinion. You
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don't think you ought to have an attorney, and I think that you do.... I'm doing this because I
think it is in your best interest to have it done . . . I’m concerned about your ability to
represent yourself in that circumstance.’”

115)  LaJoie v. Thompson, 217 F.3d 663, 668-673 (9th Cir. 2000) (en banc).  The en banc Ninth
Circuit granted relief in this Oregon child sexual abuse case after concluding that the state
supreme court’s affirmance of the trial court’s exclusion of relevant evidence for
noncompliance with Oregon’s rape shield statute constituted an unreasonable application of
Michigan v. Lucas, 500 U.S. 145 (1991).  Specifically, the Ninth Circuit determined that the
state court failed to consider and balance the interests at stake in this particular case, as
required by Lucas, and that this failure to follow the analysis prescribed by the Supreme Court
was an “unreasonable application” of governing law.  Moving on to its own application of that
analysis, the court found that exclusion of the evidence – which included sexual abuse of the
child victim by individuals other than petitioner that would have explained the victim’s
physical condition and her advanced  knowledge of sexual matters – violated petitioner’s
Sixth Amendment rights.

116) McClain v. Prunty, 217 F.3d 1209, 1222-1223 (9th Cir. 2000).  In this post-Act, non-capital
California case, the Ninth Circuit granted relief on petitioner’s claim that the prosecutor
violated Batson v. Kentucky.  While the prosecutor removed all three black prospective jurors
from the panel, petitioner challenged the removal of only two in this appeal.  As to each of
those two, the Ninth Circuit found most of the reasons articulated by the prosecutor to be
“objectively contrary to the facts,” and found the remaining reasons pretextual based on a
comparison of the voir dire responses of these potential jurors and other jurors who were not
struck.  In light of its finding that several of the prosecutor’s reasons had no support in the
trial record, the court concluded that the trial court’s denial of defense counsel’s Batson
motion “was based on an unreasonable determination of the facts in light of the evidence
presented in the state court proceeding,” and that petitioner was therefore entitled to relief
under §2254(d)(2).  The court further found that in refusing to undertake further analysis of
discriminatory intent after being informed by defense counsel that the prosecutor was
misstating one of the prospective jurors’ responses, “the trial court abdicated its duty to make
an ultimate determination on the issue,” and therefore acted in a manner “contrary to clearly
established federal law as determined by the Supreme Court . . .”

117) Spence v. Superintendent, Great Meadow Correctional Facility, 219 F.3d 162, 169 (2nd
Cir. 2000).  After concluding that petitioner could overcome the procedural default of his
claim via the miscarriage of justice exception, the Second Circuit granted relief, finding that
the state trial court violated due process by sentencing petitioner to a lengthy prison term
under the following circumstances:  petitioner, a juvenile, pled guilty to robbery;  pursuant
to the plea agreement as recited by the trial court, petitioner’s sentencing was delayed to
permit him to demonstrate an ability to stay out of trouble – if he was successful, he would
receive probation, otherwise, he would receive prison time;  shortly thereafter, petitioner was
arrested on another charge;  as a result of the second arrest, the trial court imposed a term of
imprisonment;  at trial on the second charge, petitioner was acquitted on the strength of five
alibi witnesses, whose availability was known to the judge who sentenced him for the earlier
guilty plea.  The Second Circuit stated:  “The conclusion is inescapable that a judge enhancing
a defendant’s sentence from probation to up to 25 years incarceration, without a showing that
[petitioner] breached the terms of the plea agreement, has acted contrary to the basic tenets
of due process.”
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118) Patterson v. Gomez, 223 F.3d 959, 966 (9th Cir. 2000), cert. denied sub nom. Terhune v.
Patterson, 531 U.S. 1104 (2001).  The Ninth Circuit granted relief in this post-Act California
murder case, holding that a jury instruction given at the guilt phase of petitioner’s bifurcated
guilt/insanity trial impermissibly relieved the prosecution of its burden of establishing that
petitioner had the mental state required for conviction of first degree murder.  The court
explained the effect of the instruction, which required jurors to “presume that the defendant
was sane” at the time of the offense, as follows:

In order to convict a defendant of first degree murder, the state must prove
beyond a reasonable doubt that the defendant was guilty of “willful,
deliberate, and premeditated killing.” Where, as here, evidence is introduced
at trial that a defendant was suffering from a mental disease, defect, or
disorder, the jury is entitled to consider evidence of such disease, defect, or
disorder in determining whether the defendant actually had the mental state
necessary for first degree murder. But if a jury is instructed that a defendant
must be presumed “sane”--that is, “rational” and “mentally sound,” and “able
to anticipate and appraise the effect of [his] actions,”--a reasonable juror
could well conclude that he or she must presume that the defendant had no
such mental disease, defect, or disorder. If a juror so concludes, he or she
presumes a crucial element of the state's proof that the defendant was guilty
of willfulness, premeditation, and deliberation.
After concluding that the state court’s finding of no error was “contrary to, or

involved an unreasonable application of, clearly established Federal law” as determined by
Francis v. Franklin, the court further held that the error was not harmless, and granted the
writ. See also Stark v. Hickman, 455 F.3d 1070 (9th Cir. 2006) (relying on Patterson to
grant relief from second degree murder conviction rendered after jury was given instruction
materially identical to the instruction given in Patterson). 

119) Torres v. Prunty, 223 F.3d 1103, 1109 (9th Cir. 2000).  The Ninth Circuit affirmed the grant
of relief in this non-capital California case, finding that the trial court’s refusal to hold a
hearing to determine petitioner’s competency resulted from an unreasonable determination 
of the facts in light of the evidence presented, and that petitioner was therefore entitled to
relief under §2254(d)(2).  Specifically, the court of appeals found the trial court’s “factfinding
procedure . . . clearly inadequate” to support its determination that petitioner’s accusations
that his trial counsel had joined a conspiracy against him lacked credibility.   The court of
appeals also found the trial court’s finding that no bona fide doubt as to petitioner’s
competence existed “conclusionary and not fairly supported by the record.”  

120) Vincent v. Seabold, 226 F.3d 681, 690 (6th Cir. 2000), cert. denied, 532 U.S. 1063 (2001).
Granting habeas relief for the second time in this Kentucky murder case, the Sixth Circuit
held that the state trial court violated petitioner’s Confrontation Clause rights by permitting
a detective to testify to post-arrest, custodial hearsay statements by petitioner’s former co-
defendant, who refused to testify at petitioner’s retrial. After acknowledging that the error in
admitting the detective’s testimony “might not” itself have been harmful under Brecht, the
court held that this error, “taken together” with a similar error involving hearsay testimony
relating a self-serving statement by petitioner’s other codefendant, “‘had [a] substantial and
injurious effect or influence in determining the jury’s verdict.’” (modification by court of
appeals).  

121) Sassounian v. Roe, 230 F.3d 1097 (9th Cir. 2000).  The Ninth Circuit granted relief from the
special circumstance finding used to elevate petitioner’s sentence from life to life without
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parole in this California murder case.  The court held that the jury’s consideration of improper
extraneous evidence in the form of information concerning an alleged phone call in which the
caller claimed affiliation with a terrorist organization and claimed responsibility for the
murder of the victim in this case, a Turkish Consul General, was harmful error.  The only
special circumstance upon which the jury agreed was that the murder was committed because
of nationality or national origin, and this agreement was only reached after fifteen days of
deliberation, the last hour of which included revelation and discussion of extraneous
information about the alleged phone call, which ultimately persuaded at least one juror to
change her vote to favor finding the special circumstance.  In reaching its conclusion that this
error was not harmless, the court expressly noted that, “although we may consider testimony
concerning whether the improper evidence was considered, we may not consider the jurors’
testimony about the subjective impact of the improperly admitted evidence.”

122) Gall v. Parker, 231 F.3d 265 (6th Cir. 2000), cert. denied, 533 U.S. 941 (2001).  The Sixth
Circuit panel majority granted habeas relief on the following grounds in this 1978 Kentucky
capital case:  (a) the prosecution failed to present sufficient evidence of an element of the
crime of murder under then-existing Kentucky law –  specifically, that petitioner was not
acting under the influence of extreme emotional disturbance at the time of the crime; (b) the
state supreme court’s affirmance in the face of petitioner’s sufficiency of the evidence claim
violated due process by shifting the burden to petitioner to prove extreme emotional
disturbance with “such probative force that otherwise [he] would be entitled as a matter of law
to an acquittal” before requiring the prosecution to come forward with its own evidence
rebutting the possibility of extreme emotional disturbance;  (c) the prosecutor’s closing
argument “was laced with improper, prejudicial statements” expressing his personal beliefs
on a range of issues before the jury, mischaracterizing crucial evidence concerning
petitioner’s showing of extreme emotional disturbance and insanity, denigrating the defense
of insanity generally rather than attacking the specific evidence offered by petitioner, and
warning the jury that petitioner would go free if found not guilty by reason of insanity; (d) the
penalty phase jury instructions violated Mills v. Maryland and McKoy v. North Carolina by
making “quite probable the disturbing hypothetical of individual jurors finding mitigating
factors but being unable to give effect to those factors because of a lack of unanimity”; (e) the
trial court violated Witherspoon v. Illinois by excluding a venireman who, though
uncomfortable about the death penalty, gave no indication that his beliefs would prevent or
substantially impair the performance of his duties as a juror;  (f)  the jury’s knowledge of
extraneous information that petitioner had been on parole at the time of the murder, and the
trial court’s failure to “admonish the jury more forcefully that it could not consider parole in
its sentence determination,” denied petitioner due process by subjecting him to a death
sentence based, at least in part, on evidence he had no opportunity to explain or deny; this
error had a substantial and injurious effect on the verdict.

After acknowledging that its resolution of petitioner’s sufficiency of the evidence
claim in his favor triggered the protections of the double jeopardy clause, and therefore
precluded retrial, the court further acknowledged the significance of the record evidence
indicating that petitioner was legally insane at the time of the crime, that he suffers from
severe, chronic paranoid schizophrenia, and that he poses a significant threat if released.  The
court therefore conditioned its grant of the writ on the “state’s granting [petitioner] an
involuntary hospitalization proceeding, just as he would have been provided if he had been
found insane under [state law.]”

Judge Guy dissented from the grant of guilt phase relief, but concurred generally in
the majority’s resolution of petitioner’s sentencing phase claims.
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123) Wolfe v. Brigano, 232 F.3d 499, 501-503 (6th Cir. 2000).  The Sixth Circuit affirmed the
grant of relief in this post-AEDPA case, finding that petitioner’s right to trial by an impartial
jury was violated by the trial court’s refusal to remove four biased jurors for cause.  The court
explained:  “These four jurors all expressed doubts as to whether they could be fair and
impartial.  Two noted close and longstanding relationships with the victim’s parents. . . . A
third admitted listening to and reading newspaper accounts of the case and doubted her ability
to put aside such reports . . . The fourth juror doubted whether he would require the
prosecution to prove its case beyond a reasonable doubt.”  Explaining its decision, the court
noted that “[a] court’s refusal to excuse a juror will not be upheld ‘simply because the court
ultimately elicits from the prospective juror a promise that he will be fair and impartial . . .’”
(citation omitted), and that “[i]n the absence of an affirmative and believable statement that
these jurors could set aside their opinions and decide the case on the evidence and in
accordance with the law, the failure to dismiss them was unreasonable.” 

124) Green v. White, 232 F.3d 671, 678 (9th Cir. 2000).  The Ninth Circuit granted relief under
§2254(d)(2), concluding that the factual findings underlying the state courts’ rejection of
petitioner’s juror misconduct claim were not supported by the record and were clearly
erroneous.  The court further found it “clear that [the juror’s] pattern of lies and misbehavior
[both during jury selection and deliberations] has created ‘destructive uncertainties’ about his
ability to serve as an impartial juror.”

125) Whelchel v. Washington, 232 F.3d 1197, 1205 (9th Cir. 2000).  The Ninth Circuit affirmed
the district court’s grant of relief in this Washington murder case, finding that the trial court’s
admission of tape recorded statements by two non-testifying codefendants – recordings which
were “textbook examples of co-defendant statements that are presumptively unreliable” –
violated the Confrontation Clause.  Because “this was not a case where the physical evidence
or the third party testimony overwhelmingly pointed to [petitioner’s] guilt,” the court found
the error not to be harmless.

126)  Buhl v. Cooksey, 233 F.3d 783, 802 (3rd Cir. 2000).  The panel majority granted relief from
petitioner’s New Jersey convictions for, among other things, kidnapping and aggravated
sexual assault on the ground that petitioner’s right to self representation was violated.  In
reaching this conclusion, the court found that petitioner’s request to represent himself on the
day jury selection began was not untimely in light of the fact that petitioner had moved in
writing to do so three weeks prior to jury selection.  Petitioner’s consent to “hybrid”
representation after filing his written motion did not constitute a waiver of his right to self
representation. 

127) Nuckols v. Gibson, 233 F.3d 1261 (10th Cir. 2000).  The Tenth Circuit granted relief in this
Oklahoma capital case, finding that the state failed to disclose material evidence impeaching
a key prosecution witness.  The undisclosed evidence indicated that the witness – a deputy
sheriff whose testimony provided the only support for the admissibility of petitioner’s
confession, which itself was the only piece of evidence linking petitioner to the crime – had
been strongly suspected of stealing from the sheriff’s office, and had been tangentially
involved in a second murder, for which petitioner was also under arrest at the time of his
confession.  The evidence was impeaching and material because it would have allowed
petitioner to raise questions about the witness’ motivation for testifying that petitioner
reinitiated questioning which led to his confession, thereby turning what had been a close
credibility contest between petitioner and the witness in petitioner’s favor, and securing the
suppression of petitioner’s confession.
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128) Rideau v. Whitley, 237 F.3d 472, 489 (5th Cir. 2000), cert. denied sub nom. Cain v. Rideau, 
533 U.S. 924 (2001).  After reversing the district court’s dismissal of petitioner’s §2254
petition as untimely under Rule 9(a), the Fifth Circuit panel granted habeas relief in this 1961
Louisiana murder case.  The court held that petitioner had “established a prima facie case of
racial discrimination in the process used to select the grand jury that indicted him,” and that
“[t]he State produced no evidence to rebut any portion of [petitioner’s] prima facie case in
either of the two state evidentiary hearings or the federal district court proceedings.”

129) Odle v. Woodford, 238 F.3d 1084, 1089-1090 (9th Cir. 2001), cert. denied, 534 U.S. 888
(2001).  In this 1983 California capital case, the Ninth Circuit panel ordered that the writ be
granted “unless the state trial court conducts a hearing within sixty days to determine whether
[petitioner] was competent at the time he stood trial.”  In reaching this conclusion, the court
noted “the fact that no one questioned [petitioner’s] competence over the course of two years
of pre-trial proceedings and twenty-eight days of trial,” but reasoned that “personal
observations cannot overcome the significant doubt about [petitioner’s] competence raised
by the clinical evidence.”  That doubt centered on the fact that petitioner “was missing a piece
of his brain the size of a grapefruit,” and on petitioner’s long and well-documented history of
serious mental problems, which began following “a temporal lobe lobectomy” performed after
a car accident in 1973.  The court explained that, “[w]here a petitioner has suffered massive
trauma to his brain and subsequently exhibits psychotic behavior, some of it while awaiting
trial, an inquiry into whether he possesses the mental acuity to participate in the proceedings
is the reasonable and appropriate course of action.  Failure to do so denied [petitioner] his
right to due process.”  Citing Drope v. Missouri, 420 U.S. 162, 172 (1975). 

130) Depetris v. Kuykendall, 239 F.3d 1057, 1063 (9th Cir. 2001).  The panel majority granted
relief in this non-capital California abusive-spouse-murder case.  The court held that the state
trial court’s exclusion of evidence relating to the victim’s journal, which contained entries
supporting petitioner’s imperfect self-defense theory, “violated petitioner’s clearly established
constitutional right to due process of law – the right to present a valid defense . . .” See 2001
WL 406312 (N.D. Cal. Apr. 6, 2001)(opinion on remand).

131) Paradis v. Arave, 240 F.3d 1169 (9th Cir. 2001).  The Ninth Circuit affirmed the district
court’s grant of relief in this former Idaho capital case (death sentence commuted to life) on
petitioner’s claim that the state violated Brady v. Maryland by failing to disclose a
prosecutor’s notes taken at a meeting with law enforcement and the medical examiner.  The
notes contained, among other things, information regarding the condition of the victim, time
of death, and the medical examiner’s opinions based on that information, all of which would
have been useful to petitioner in impeaching the medical examiner’s testimony indicating that
the victim died in Idaho, rather than in Washington.  If successful, this would have negated
Idaho’s jurisdiction to prosecute petitioner for murder.

132)  Dillard v. Roe, 244 F.3d 758, 774 (9th Cir. 2001), cert. denied, 534 U.S. 905 (2001).  The
Ninth Circuit affirmed the district court’s grant of relief from two five year enhancements
imposed by the trial court in addition to the 25 to life sentence petitioner received under
California’s three-strikes law.  The enhancements were based upon the court’s finding on
remand from the state court appeals that “there was evidence that [petitioner] had ‘personally
use[d] a firearm’ in the commission of the [underlying] offense.”  The federal courts granted
relief on the ground that “the additional fact found by the trial judge in this case is an element
that transforms the offense for which [petitioner] was charged and convicted into a different,
more serious offence that exposes him to greater and additional punishment.”  The court
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found that this error was not harmless, noting that the evidence petitioner had used a firearm
“was not substantial,” that there was “no physical evidence” that a firearm had been used, and
that “the state conceded at trial that it had failed to prove that [petitioner] had used a gun . .
.”  Finally, the court noted that “[b]ecause uncertainty remains regarding the question whether
Apprendi [v.  New Jersey] applies retroactively on habeas, and because Apprendi is not
essential to our holding in this case, we do not rely on it.” (footnote omitted).

133) Rojem v. Gibson, 245 F.3d 1130, 1135 (10th Cir. 2001).  The Tenth Circuit affirmed the
grant of sentencing phase relief in this post-AEDPA Oklahoma capital case, finding that the
trial court violated petitioner’s Eighth and Fourteenth Amendment rights when it “failed to
give the Oklahoma uniform jury instruction directing the jury to weigh the aggravating and
mitigating circumstances when deciding whether to impose the death penalty.” 

134) Boyette v. LeFevre, 246 F.3d 76, 93 (2nd Cir. 2001).  The Second Circuit reversed the
district court’s denial of relief in this New York robbery, arson and attempted murder case,
finding that the prosecution violated Brady in failing to disclose several documents.  The
prosecution’s case rested solely on the victim’s identification of petitioner, the credibility of
which was bolstered at trial by the victim’s claim that she recognized her attacker
immediately.  The undisclosed documents revealed that the victim had not, in fact, identified
the perpetrator immediately, and tended to undermine the credibility of her memory by
contradicting her claim that her attacker had smeared some type of fire accelerant on her face. 
Petitioner’s first trial ended when the jury hung 9-3 in favor of acquittal, and his defense at
both trials centered on a relatively strong alibi supported by the testimony of multiple
witnesses who placed petitioner out-of-state at the time of the crime.  The court summed up
its conclusion that petitioner was entitled to relief as follows:  “Because this very close case
depended solely on [the victim’s] credibility, the [state appellate court] applied Kyles in an
objectively unreasonable way when it concluded – without any analysis – that [petitioner] was
not prejudiced.”

135) Dunn v. Colleran, 247 F.3d 450, 459-460 (3rd Cir. 2001).  The Third Circuit panel majority
granted relief in this post-AEDPA child abuse case, finding that the state prosecutor’s remarks
at petitioner’s sentencing proceeding violated Santobello v. New York, 404 U.S. 257 (1971). 
The court explained that petitioner “bargained for the recommendation of a minimum
sentence within the standard range of minimums . . . What he could not expect was that the
prosecutor would seek a minimum sentence beyond five years.  This is precisely what the
prosecutor did, sliding down a slippery slope on her way to denouncing her legal obligation.” 
The court left it to the state courts to determine whether petitioner should be resentenced or
permitted to withdraw his plea and go to trial.

136) Gardner v. Johnson, 247 F.3d 551, 560-561 (5th Cir. 2001).  The Fifth Circuit granted relief
on petitioner’s Estelle v. Smith claim in this post-AEDPA Texas capital case, finding the state
court’s rejection of petitioner’s claim “so patently incorrect as to be unreasonable.”  The court
explained:

The CCA first held that Dr. Griffith’s warning to [petitioner] that his
statements during the examination “could be used against him ... at some
later date in the courtroom” “sufficiently informed [petitioner] that his
statements could be used against him at the punishment stage of his capital
murder trial since that went on ‘in the courtroom.’” [footnote omitted]  This
warning – given well in advance of trial, to a layman with no legal training,
out of the presence of his counsel – simply cannot be stretched to the point
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of having “apprise[d] [petitioner] of his rights” and allowed him “knowingly
[to] decide to waive them.”  [footnote omitted]  Not, at least, when the rights
in question are those recognized in Estelle v. Smith as clearly requiring
warnings to the defendant that the adverse use in question means use (1) at
the punishment stage (2) to accomplish the state’s goal of obtaining the death
penalty. (emphasis in original).

137) Newman v. Hopkins, 247 F.3d 848, 852 (8th Cir. 2001), cert. denied, 536 U.S. 915 (2002). 
After the Supreme Court granted the state’s petition for certiorari, vacated the panel’s
decision granting habeas relief, and remanded for further consideration in light of (Terry)
Williams v. Taylor, the Eighth Circuit panel adhered to its view that petitioner was entitled
to relief on his claim that the Nebraska courts’ categorical refusal to permit him to present
voice exemplar evidence to establish that he does not speak with an Hispanic accent violated
his right to present a defense.  On remand, the Eighth Circuit held that while §2254(d)’s
“contrary to” clause is not implicated “[b]ecause the Supreme Court has not considered . . .
whether a defendant has a right to present a voice exemplar in his own defense,” “Nebraska’s
adoption of a per se exclusion of voice exemplars constitutes an unreasonable application of
clearly established federal law.”  The federal law to which the court referred is the “right to
present favorable evidence to a jury,” as contained in Pennsylvania v. Ritchie, 480 U.S. 39,
56 (1987); Delaware v. Van Arsdall, 475 U.S. 673 (1986); Davis v. Alaska, 415 U.S. 308
(1974); Rock v. Arkansas, 483 U.S. 44, 62 (1987); Washington v. Texas, 388 U.S. 14, 23
(1967); and Chambers v. Mississippi, 410 U.S. 284, 302 (1973).  After surveying these
decisions, the court concluded that “Nebraska’s per se rule bars not only unreliable evidence
but also evidence that may, in individual cases, be reliable,” and that because “[t]he decisions
of the Supreme Court clearly establish that such a per se rule is unconstitutional . . .[,] the
Nebraska court’s per se exclusion of voice exemplar evidence is an unreasonable application
of clearly established federal law.” 

138) McGregor v. Gibson, 248 F.3d 946 (10th Cir. 2001) (en banc).  The en banc Tenth Circuit
granted relief in this Oklahoma capital case on petitioner’s procedural competency claim.  The
court began by noting some inconsistencies in its procedural competency jurisprudence, and
characterized its “task” in this case as “enunciating a single meaningful standard for assessing
procedural competency claims in cases in which the trial court attempted--but failed--to
protect an accused’s due process rights by assessing his competency to stand trial under an
unconstitutional burden of proof.”  248 F.3d at 953.  The standard established by the court is
as follows:

[T]o prevail on a procedural competency claim after a trial in which a
petitioner was found competent under an unconstitutional burden of proof,
the petitioner must establish that a reasonable judge should have had a bona
fide doubt as to his competence at the time of trial. We view the evidence in
the record objectively, from the standpoint of a reasonable judge presiding
over petitioner's case at the time of trial. A petitioner establishes a bona fide
doubt if he shows that a reasonable judge should have doubted whether
petitioner had “sufficient present ability to consult with his lawyer with a
reasonable degree of rational understanding" and whether petitioner had "a
rational as well as factual understanding of the proceedings against him.”
Dusky, 362 U.S. at 402. We stress that the due process requirement is
continuing; a defendant must be competent throughout the entire trial. See
Drope, 420 U.S. at 171-72, 181. ¶  To prevail on a procedural competency
claim petitioner need not establish facts sufficient to show he was actually
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incompetent or to show he was incompetent by a preponderance of the
evidence. * * *  We emphasize that assessment of a procedural competency
claim requires us to form a judgment on the aggregate not the segment. . . .
The question is not, as we have sometimes stated, whether the trial court
"ignored facts," [citation omitted], but rather whether the trial court “fail[ed]
to give proper weight to the information suggesting incompetence which
came to light during trial.” Drope, 420 U.S. at 179.

248 F.3d at 954-955.
Applying this standard, the court engaged in a lengthy discussion of the factors

bearing on the existence of a bona fide doubt as to petitioner’s competency, including:  “a
long and tortured history of mental illness;” the fact that petitioner had been shot four times
in the head, and that some bullet fragments remain in his head; problems petitioner
experienced during trial in connection with irregular dosages of medication;  bizarre behavior
at trial; and trial counsel’s “frequent assertions on the record that [petitioner] was
incompetent.” After concluding that petitioner had established the merits of his procedural
competency claim, the court went on to “conclude that a meaningful retrospective competency
determination can not be made in this case,” and that, therefore, petitioner was entitled to
habeas relief.  248 F.3d at 963-964.
[Editor’s Note: The Tenth Circuit’s opinion in this case contains much useful language and
analysis relating to a reviewing court’s approach to procedural competency claims.  The court
resolves several arguably close questions in petitioner’s favor, draws a number of inferences
from the evidence that another court might have viewed differently, and rejects arguments by
the state that another court might have accepted as a convenient means of disposing of the
claim.  For these reasons, the court’s opinion should be useful to future litigants both as an
example of the type of careful analysis that ought to be applied to procedural competency
claims, and as a source of support for contentions that the close factual questions should be
resolved in favor of the petitioner.] 

139) Johnson v. Norton, 249 F.3d 20 (1st Cir. 2001). The First Circuit affirmed the district court’s
grant of relief, holding that the state courts unreasonably applied clearly established Supreme
Court law relating to competency to stand trial in failing to hold a competency hearing despite
knowledge that petitioner had been struck on the head on the morning of jury selection, and
that, as a result of the injury he sustained, petitioner subsequently lost consciousness and had
to be hospitalized.  The state trial court’s specific finding that petitioner appeared entirely
competent when the trial resumed the next day, following his return from the hospital, did
nothing to ensure that petitioner had been competent during the jury selection proceedings
which occurred the day before.

140) Agnew v. Leibach, 250 F.3d 1123, 1133-1134 (7th Cir. 2001).  The Seventh Circuit granted
relief in this pre-Act armed robbery case, finding that the trial court erred in refusing to grant
a mistrial rather than permit a deputy, who served a bailiff for the first day of petitioner’s two
day trial, to testify for the prosecution.  The Seventh Circuit reasoned that the deputy’s
testimony “related to the central issue in the case, whether a robbery occurred or whether
[petitioner] was simply defending himself in a fight . . .,” and observed that the “prosecution
certainly drove home the importance of this testimony by mentioning it repeatedly in closing
arguments . . .”  On these facts, the court held, “the trial court should have granted a mistrial
to avoid the extreme prejudice inherent in those circumstances.”

141) Huss v. Graves, 252 F.3d 952, (8th Cir. 2001), cert. denied, 535 U.S. 951 (2002).  The
Eighth Circuit granted relief on petitioner’s double jeopardy claim in this post-AEDPA Iowa
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murder case.  Prior to petitioner’s first trial, the defense and prosecution agreed that petitioner
was insane at the time of the crime.  “The parties therefore agreed to a bench trial on a
stipulated record, in the belief that the only reasonable outcome was a judgment of not guilty
by reason of insanity.”  The judge to whom the case was submitted, however, was not so
certain, and declined to enter a judgment at all, choosing instead to treat the bench trial as
having “been in the nature of a pretrial hearing only.”  Petitioner was thereafter subjected to
a jury trial, at which the “prosecution aggressively sought a conviction,” and petitioner was
found guilty.  On appeal, the Iowa Supreme Court concluded that jeopardy had attached
during petitioner’s bench trial, but, relying on Gori v. United States, 367 U.S. 364 (1961),
found no double jeopardy violation on the theory that the trial court’s de facto declaration of
a mistrial during the bench proceeding worked to the sole benefit of petitioner.  The Eighth
Circuit found this decision “contrary to” federal law because the state court “neglected to
weigh other important considerations.  The court further noted that the state court “failed to
consider potential alternatives to a mistrial,” and “failed even to ask [petitioner]’s counsel for
her opinion on whether [petitioner] wanted a mistrial.” Finally, the court concluded that there
had been no manifest necessity for a mistrial, and that petitioner’s second trial therefore
violated the Double Jeopardy Clause.  Rather than releasing petitioner, however, the court
determined that the proper remedy was to require that the stipulated record submitted during
the original bench trial be submitted to a new judge.

142) Fowler v. Collins, 253 F.3d 244, 249-250 (6th Cir. 2001).  The Sixth Circuit granted relief
in this bad checks and theft by deception case, finding the trial court’s acceptance of
petitioner’s purported waiver of his right to counsel to have been an unreasonable application
of clearly established federal law.  The court explained that the state court: “did not satisfy
its duty to make [petitioner] aware of the dangers and disadvantages of self-representation”;
“conducted a cursory investigation of whether [petitioner’s] waiver [satisfied] Faretta”; 
“only once asked whether [petitioner] would act on his own behalf”; asked whether petitioner
“would waive a verbatim reading of the 46 count indictment”; and got petitioner to waive “an
explanation of his constitutional and statutory rights and privileges.” 

143) Romine v. Head, 253 F.3d 1349 (11th Cir. 2001), cert. denied, 535 U.S. 1011 (2002).  The
Eleventh Circuit granted relief on petitioner’s improper closing argument claim in this post-
AEDPA, twenty-year-old Georgia capital case.  After concluding that §2254(d) did not apply
because the state court denied relief without explanation, the court reviewed the merits de
novo.  Petitioner’s claim was based on the prosecutor’s improper, repeated, impassioned
references to the Bible during closing argument at petitioner’s resentencing trial.  The court
explained that “a prosecutor misleads a capital sentencing jury when he quotes scripture as
higher authority for the proposition that death should be mandatory for anyone who murders
his parents.  And that is what this prosecutor argued to the jury:  In the Bible God said that
anyone who kills his parents should be put to death, no “if’s,” “and’s,” or “but’s” about it. 
That may or may not be Biblical law, but it is not post-Furman capital punishment law.” 
Having determined that the prosecution’s argument was improper, the court turned to whether
that argument rendered petitioner’s trial unfair.  In analyzing this question, the court noted the
“circumstances” of petitioner’s case, which included:  “a sentence stage trial saturated with
evidence relating to religion, in which the jurors are sequestered at a Baptist assembly, where
the judge suggested having ‘Brother Caylor out there’ put the jurors in a room and ‘give you
a good sermon,’” as well as the prosecutor’s argument which “gave the jurors a hell fire and
brimstone mini-sermon the effect of which was to tell them that regardless of the law of
Georgia, they ought to follow the law of God, as the prosecutor interpreted it to rule out any
consideration of mercy.”  253 F.3d at 1369.  In addition to these factors, the court considered
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the post-conviction testimony of a juror, who reported that the prosecutor’s argument “led at
least two members of the jury into a discussion about its content, a discussion in which one
of them argued to the other the precise point of the improper argument,” and that one juror
actually consulted a Bible during deliberations to check the accuracy of the prosecutor’s
quotations. 253 F.3d at 1370.  Finally, the court noted the “difficulty the jury had in reaching
a verdict,” including multiple points at which the foreman announced that the jurors were
hopelessly deadlocked.  253 F.3d at 1370.  “In view of all of the facts and circumstances,” the
court concluded, “the prosecutor’s improper argument in this case undermines our confidence
in the sentencing result to such an extent that habeas relief is required as to the sentence.”

144) Johnson v. Gibson, 254 F.3d 1155, 1166 (10th Cir. 2001), cert. denied, 534 U.S. 1029
(2001).  The Tenth Circuit reversed the district court’s denial of relief in this Oklahoma
capital case, and granted the writ on petitioner’s Simmons v. South Carolina claim.  Pursuant
to state law, the trial court instructed petitioner’s jury on its three sentencing options:  “death,
life imprisonment, and life imprisonment without the possibility of parole.”  During
deliberations, the jury asked:  “We need to know!  Is life without parole firm – Does it mean
he can never be paroled[?]”  The trial court responded by telling the jury that “[i]t is
inappropriate for you to consider the question asked.”  Analyzing these facts under Simmons
and Shafer v. South Carolina, 532 U.S. 36 (2001), the Tenth Circuit acknowledged that it
would have been permissible for the trial court simply to refer the jury back to the original
instruction, but found that the response actually given by the trial court “plainly contradicted
those instructions.”  The court explained:

The trial court did more than give a non-responsive answer – it told the jury
that parole eligibility could not be considered when plainly it could be. At
best, the jury had a conflict between the court’s instructions as to whether it
was proper to consider parole eligibility in imposing sentence.  At worst, the
jury may very well have thought that parole was available, even with the life
without parole option, but for some unknown reason it could not consider
that fact.  
Having determined that the trial court’s instruction violated Simmons, and citing “the

need for heightened reliability in determining a capital sentence,” the court went on to reject
the state appellate court’s finding that this error was harmless.  In reaching these conclusions,
the court noted that “[i]t is not entirely clear whether the state appellate court applied
Simmons,” but explained that if it did, “we conclude that [the state court’s decision] was an
unreasonable application of harmless error to the Simmons error,” and if it did not, “we would
review the district court’s legal conclusions [denying relief] on the Simmons issue de novo and
reject them.”    

145) Moore v. Morton, 255 F.3d 95, 118-119 (3rd Cir. 2001).  In this post-AEDPA New Jersey
rape case, a majority of the Third Circuit panel granted relief on petitioner’s claim that the
prosecutor’s closing argument denied him a fair trial.  Among other things, the prosecutor
improperly argued that the fact that petitioner, who was black, was married to a white woman,
was evidence that petitioner would have preferred a white woman, like the victim, when
selecting someone to rape.  The prosecutor also argued that if the jury did not believe the
victim’s testimony – including her hypnotically induced identification of petitioner – it would
be “perpetrating a worse assault” on her than the rapist did.  The panel majority found that
these arguments “were not only improper but prejudicial,” explaining that, other than
petitioner’s jacket, which generally matched a description given by the victim, “there was no
physical evidence . . . to connect [petitioner] to the rape.”  Finding the state court’s denial of
relief to be an “unreasonable application” of federal law, the panel majority noted that the
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state court “improperly weighed the prejudicial effect of the prosecutor’s references to race
and his appeals to the jurors’ sympathy for the victim in light of the strength of the evidence,”
and that “the evidence against [petitioner] was not sufficiently strong to ensure that the jury
disregarded the prosecutor’s inflammatory and highly prejudicial argument and decided the
case solely on the evidence.”

146) Murtishaw v. Woodford, 255 F.3d 926 (9th Cir. 2001), cert. denied, 535 U.S. 935 (2002). 
The Ninth Circuit granted relief from petitioner’s death sentence in this pre-AEDPA
California capital case, finding that the trial court violated the Ex Post Facto Clause at
petitioner’s 1983 resentencing trial by instructing the jury pursuant to the 1978 “Briggs death
penalty initiative,” which had not been in effect at the time of petitioner’s crime.  The court
explained:

Under the 1977 statute the jury would have had discretion to reject the death
penalty even if it found that the aggravating factors outweighed the
mitigating factors. However, under the bare language of the 1978 statute the
jury did not have this discretion. Indeed, under the plain language of the 1978
statute, if aggravating circumstances even slightly outweighed mitigating
circumstances, death was mandatory. Therefore, in instructing the jury based
on the bare language of the 1978 statute, which was more onerous than the
requirements of the 1977 statute, an ex post facto violation resulted.

255 F.3d at 961.  The California Supreme Court had rejected petitioner’s claim on the ground
that that court had interpreted the 1978 statute in a manner which made it no less favorable
than the 1977 law which governed petitioner’s crime.  What the state court did not
acknowledge, the Ninth Circuit pointed out, was that its curative interpretation of the 1978
statute did not occur until after petitioner’s resentencing trial, and petitioner therefore did not
receive the benefit of that interpretation.  See 255 F.3d at 963.

The court further found that the trial court’s erroneous instruction required that relief
be granted under Stromberg v. California, 283 U.S. 359 (1931), because petitioner was
“sentenced under a ‘legally impermissible’ standard,” and “it is impossible to determine
whether the jury sentenced [him] to death under a confused and incorrect interpretation of the
concededly wrong statute.”  255 F.3d at 968. 

Finally, the court held that the arbitrariness of petitioner’s sentencing under the 1978
statute violated due process under Hicks v. Oklahoma, 447 U.S. 343 (1980), explaining:

In light of the plain language of the statute, the judicial presumption that
jurors follow the instructions of the court rather than the attorneys, [footnote
omitted] and the fact that neither attorney made any clarification with regard
to the plain and apparent mandatory language, under Hicks, this error that the
California Supreme Court deemed harmless, will deprive petitioner of his life
by the jury’s potential confusion over the exercise of its statutory discretion.
Such an arbitrary deprivation of life violates due process.

255 F.3d at 970.  This, the court continued, warranted the grant of relief even under
Henderson v. Kibbe, 431 U.S. 145 (1977), because “application of the wrong statute at his
sentencing infected the proceeding with the jury’s potential confusion regarding its discretion
to impose a life or death sentence.”  While acknowledging that it, “of course, cannot
determine whether the jury would have exercised leniency” if properly instructed, the court
concluded that, “given the mitigating evidence presented, the jury’s apparent interest in it, and
the length of the jury’s deliberations, we are in ‘grave doubt’ about whether the jury would
have returned a death sentence even if they had been properly instructed that they did not have
to do so after finding that aggravation outweighed mitigation.”  The court therefore the error
not to be harmless under Brecht.    
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147) Quintero v. Bell, 256 F.3d 409 (6th Cir. 2001), cert. granted, judgment vacated, 535 U.S.
1109 (2002) (remanding for further consideration in light of Bell v. Cone, 535 U.S. 685
(2002)).  The Sixth Circuit affirmed the district court’s grant of relief, finding that petitioner’s
Sixth Amendment right to an impartial jury was violated when “seven of the jurors who
convicted him [of escape] had served on a jury two months earlier and had determined beyond
a reasonable doubt that his co-escapees were guilty of the same offense.”  In reaching this
conclusion, the court of appeals discounted that fact that “every juror indicated that he or she
could render a fair and impartial verdict,” noting that none of the jurors were questioned about
their involvement in the previous trial, and explaining that the “catch-all colloquy” engaged
in with the jurors “was inadequate to wipe away the taint of bias which attached to [the] jury
. . . Under these circumstances, bias must be presumed.”  256 F.3d at 413.

The court of appeals also agreed with the district court that petitioner had shown
“cause” to overcome the procedural default of his impartial jury claim by demonstrating that
his counsel, who had also represented petitioner’s co-escapees, was ineffective for failing to
take steps to remove the tainted jurors.  The court further found that petitioner’s “case merits
a presumption of prejudice because the presence of the seven jurors and trial counsel’s de
facto acceptance of the jury composition amounted to a structural error . . .”  The court
explained further:  “The presence of these jurors and the utter failure by [petitioner]’s counsel
to contest their presence undermined the entire trial process, such that it lost ‘its character as
a confrontation between adversaries.’ [citing United States v. Cronic (additional citations
omitted)].  We therefore agree with the district court’s conclusion that Cronic applies,
obviating the need for [petitioner] to demonstrate that his counsel’s ineffective representation
actually prejudiced him for purposes of satisfying the prejudice prong of Strickland.” 256
F.3d at 256. 

148) Leka v. Portuondo, 257 F.3d 89, 106 (2nd Cir. 2001).  In this non-capital New York murder
case, the Second Circuit granted relief, finding that the prosecution’s failure to disclose the
name of a crucial eyewitness with information favorable to the defense “until three business
days before trial,” and failure to disclose the substance of the witness’ knowledge at all,
violated Brady.  Petitioner was convicted strictly on the questionable testimony of two
eyewitnesses, each of whom gave post-trial statements recanting, to varying degrees, their
identifications of petitioner.  The suppressed evidence consisted of the eyewitness account
of an off-duty police officer, who saw the shooting from above, and gave an account which
differed in important respects from that of the witnesses who testified at trial.  In finding the
suppressed evidence “material,” the Second Circuit observed that “[i]t is likely that [the
witness’] testimony at trial would have had seismic impact.”  And in concluding that the
prosecution suppressed the information notwithstanding the fact that it disclosed the witness’
name three days before trial, the court explained that “the prosecution failed to make
sufficient disclosure in sufficient time to afford the defense an opportunity for use.”

149) McGraw v. Holland, 257 F.3d 513, 518 (6th Cir. 2001).  The Sixth Circuit granted relief in
this post-AEDPA criminal sexual conduct case, finding the state trial court’s decision to admit
petitioner’s confession into evidence an unreasonable application of Miranda v. Arizona and
its progeny.  During her interrogation, petitioner – then sixteen years old – stated no fewer
than eight times that she did not want to talk about the gang-rape in which she was suspected
to have played a part.  The detective questioning her refused to take no for an answer, and
petitioner eventually relented, giving a full confession.  Rejecting petitioner’s pre-trial request
to exclude the confession, the trial court reasoned that “[a]lthough [petitioner] said that she
did not want to talk about the rape itself . . . her confession that she assisted in the rape was
. . . admissible under Miranda because she never said that she did not want to talk about
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subjects other than the rape.”  The Sixth Circuit found this reasoning “an unreasonable
application of Miranda and its progeny,” explaining that “Miranda gives a suspect the right
to control the subjects discussed at a police interview, [and] to determine whether the
interview will proceed at all.”  Additionally, the Sixth Circuit rejected the contention that
petitioner’s invocations of her right to silence were ambiguous, observing that “[a]ny
reasonable police officer, knowing that exercise of the right to silence must be ‘scrupulously
honored,’ would have understood that when [petitioner] repeatedly said she did not want to
talk about the rape, she should not have been told that she had to talk about it.  For the state
trial court to hold otherwise, we believe, was objectively unreasonable.”  Finally, the Sixth
Circuit noted that the possibility that petitioner’s desire to remain silent was motivated by fear
of reprisals from co-defendants in no way lessened the force of her invocations of the right
to silence.  

150) Henderson v. Norris, 258 F.3d 706, 710-711 (8th Cir. 2001).  The Eighth Circuit granted
relief in this Arkansas drug case, finding that petitioner’s sentence was grossly
disproportionate to his crime in violation of the Eighth Amendment.  Petitioner was convicted
of the delivery of 0.238 grams of cocaine base – three “rocks” of crack worth $20 – and
sentenced to life in prison.  In concluding that petitioner’s sentence was unconstitutionally
harsh, the Eighth Circuit followed the analysis set forth in Solem v. Helm, 463 U.S. 277
(1983), and considered the following factors:  petitioner had never before been convicted of
any crime;  “the amount of drugs [petitioner] sold was extraordinarily small[;]”  the sentence
petitioner received “is the harshest sentence given in Arkansas for all but two crimes, capital
murder and treason[;]” under Arkansas’ sentencing guidelines, which took effect the year after
petitioner’s crime, the presumptive sentence for that crime would be three and a half years;
and only three other states even permit a life sentence for delivery of a quantity of drugs as
small as petitioners.  After “careful consideration” of these factors, the court concluded that
“this is one of those rare cases in which the sentence imposed is so harsh in comparison to the
crime for which it was imposed that it is unconstitutional.”  

151) Hellums v. Williams, 2001 WL 892492 at *5 (10th Cir. Aug. 8, 2001) (unpublished).  The
court affirmed the district court’s grant of relief from petitioner’s criminal sexual penetration
claims, finding that the state’s failure to timely object to the magistrate’s recommendation that
relief be granted resulted in waiver of the right to appellate review of the district court’s
adoption of that recommendation.  The court acknowledged the existence of an “‘interests of
justice’ exception” to this “firm waiver rule,” but found that, in this case, the “court’s decision
to apply the firm waiver rule is consistent with the ‘interests of justice.’”  Petitioner’s
underlying claim was that two expert witnesses for the prosecution impermissibly vouched
for the truth of the child-victim’s allegations against him, thereby violating his right to due
process.  The state conceded that portions of the experts’ testimony were improper in this
respect, but unsuccessfully contended that the admission of that testimony was harmless.

152) Mitchell v. Gibson, 262 F.3d 1036 (10th Cir. 2001).  The Tenth Circuit granted sentencing
phase relief in this Oklahoma capital case, finding that the district court erred in concluding
that the vacation of petitioner’s rape and sodomy convictions did not warrant relief from the
death sentence imposed for the murder committed as part of the same incident.  The district
court had granted relief from the rape and sodomy convictions on a Brady claim supported
by newly discovered evidence presented at a federal evidentiary hearing establishing that
Joyce Gilchrist “provided the jury with evidence implicating [petitioner] in the sexual assault
of the victim which she knew was rendered false and misleading by evidence withheld from
the defense.” 262 F.3d at 1064.  The lower court, however, relying on Romano v. Oklahoma,
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found it unnecessary to grant relief from petitioner’s death sentence because, in its view,
sufficient evidence existed to support the aggravating factors found by the jury, even absent
to the false rape and sodomy evidence.  See 262 F.3d at 1059-1060.

The Tenth Circuit rejected the district court’s reasoning, finding that the “the district
court applied the wrong standard in assessing whether the vacated convictions impermissibly
tainted the jury’s imposition of the death penalty.”  262 F.3d at 1062.  Rather than looking to
the sufficiency of the remaining evidence under Romano, the court explained, “[t]he
appropriate inquiry under Bagley and Kyles is whether the favorable evidence the jury never
heard creates a reasonable probability that the sentencing outcome would have been
different.” 262 F.3d at 1063.  As an aside to this discussion, the court noted in footnote 13 that
petitioner contended that the state’s knowing use of false evidence required that his claim be
evaluated under Giglio’s “less demanding” “reasonable likelihood” standard, as opposed to
Kyles’ “reasonable probability” standard.  The court responded to this suggestion by
explaining that, “[a]ssuming the Giglio . . . standard is in fact less demanding that the Kyles
. . . standard, a petitioner who succeeds under that standard will still have to meet the harmless
error standard of Brecht . . ., which the Supreme Court has held is met by the Kyles test. 
[citation omitted].  Thus for all practical purposes the two standards ultimately mandate the
same inquiry.”  

Turning to the impact of the withheld evidence under the Kyles “reasonable
probability” standard, the court noted that “there is a qualitative difference in terms of
culpability between a defendant who rapes and sodomizes a victim and then kills her to
silence her [as alleged by the state in this case], and a defendant who kills in a fit of rage.” 
262 F.3d at 1065.  This difference, coupled with the prosecution’s heavy reliance on the
sexual assault allegations in its arguments to the jury, led the court to conclude that “[b]oth
the guilt and sentencing stages would necessarily have had as entirely different focus and
character.” 262 F.3d at 1065.  Noting the additional fact that “the defense presented
considerable mitigating evidence,” and the fact that “the rape and sodomy evidence impacted
all three of the aggravating factors found by the jury,” the court concluded that it “simply
[could] not be confident that the jury would have returned the same sentence had [the false
evidence not] been presented to it.”  262 F.3d at 1065.  The court therefore granted relief from
petitioner’s death sentence.

153) Fisher v. Roe, 263 F.3d 906 (9th Cir. Aug. 27, 2001).  The Ninth Circuit affirmed the district
court’s grant of relief to two codefendants/petitioners in this non-capital, post-AEDPA
California murder case.  Petitioners’ single claim was that they were denied due process when
the jury received a readback of important testimony without notice to the defense, and without
the participation of the trial judge.  After the state supreme court issued a postcard denial of
habeas relief, petitioners were afforded an evidentiary hearing in federal district.  Based on
its own findings of fact, the district court granted relief.  Finding that the error in petitioners’
cases was “trial error,” and that the state had not established that error to be harmless, the
Ninth Circuit upheld the district court’s determination.

154) Gunn v. Ignacio, 263 F.3d 965, 970 (9th Cir. 2001).  The Ninth Circuit granted relief on
petitioner’s claim that the prosecutor in his Nevada “robbery with a deadly weapon” cases
breached the agreement pursuant to which his guilty pleas were entered.  From the
prosecution’s representations at the time the plea agreement was filed, “[i]t was perfectly clear
that [petitioner] was going to plead to two robberies with a gun, that the weapons
enhancement would for each robbery be consecutive to the robbery sentence, and that the
prosecutor would not oppose concurrent sentences for the two robberies and the two
enhancements.”  Thereafter, however, a pre-sentence report was generated, which
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recommended that petitioner receive four consecutive sentences.  At the subsequent
sentencing hearing, a different prosecutor concurred in that recommendation, and petitioner
was sentenced to four consecutive nine-year sentences.  On appeal, the state supreme court
rejected petitioner’s claim that the prosecution breached the plea agreement, finding that the
“state further indicated that it would not oppose concurrent sentences, consistent with the plea
agreement.” 
 Reviewing this decision under the clearly established rule of Santobello v. New York,
the Ninth Circuit observed that “[t]he question determinative of the outcome of this case is
whether [the state court’s] determination is an ‘unreasonable determination of the facts in
light of the evidence presented in the State court proceeding.’” (quoting §2254(d)(2)).  The
court stated that it had “searched with great care for any words in the sentencing hearing that
support the [state court’s] determination that the ‘state further indicated that it would not
oppose concurrent sentences.’  We cannot find any.”  Rather, “the prosecutor promised not
to oppose concurrent sentences, but then concurred in a presentence report that did oppose
concurrent sentences – which amounts to the prosecutor opposing concurrent sentences.” 
This meant “the difference between 18 years in prison and 36 years in prison.”  The court thus
concluded that “[t]he evidence is a written record so clear that it leaves us with a ‘firm
conviction’ that an error was made, [footnote omitted] that is, that there was ‘an unreasonable
determination of the facts in light of the evidence presented in the State court proceeding.’” 

155) Morris v. Reynolds, 264 F.3d 38, 50-51 (2nd Cir. 2001), cert. denied, 536 U.S. 915 (2002). 
The Second Circuit granted relief in this post-AEDPA case, finding that the state trial court
violated the Double Jeopardy Clause when it reinstated a felony charge against petitioner after
having previously dismissed that charge and accepted petitioner’s plea of guilty to a lesser
included misdemeanor charge.  In so holding, the court found that “a rule that the state may
not prosecute a defendant for a greater offense after his conviction pursuant to a guilty plea
of the lesser included offense does not ‘break[] new ground or impose[] a new obligation on
the states’” within the meaning of Teague v. Lane and §2254(d)(1)’s “clearly established”
clause.  The Second Circuit further found that the rule applied by the state court in denying
relief – that the “double jeopardy bar does not arise until after conviction and imposition of
sentence . . .” – was “contrary to” clearly established law “which holds, . . . that the double
jeopardy bar arises, after a conviction but before sentencing, when a defendant pleads guilty
to a lesser included offense, the prosecution did not object to the plea, and there was no
greater offense pending at the time the plea was accepted.”

156) Carter v. Bowersox, 265 F.3d 705 (8th Cir. 2001), cert. denied sub nom. Carter v. Luebbers, 
535 U.S. 999 (2002).  The Eighth Circuit affirmed the grant of sentencing phase relief in this
post-AEDPA Missouri capital case, finding that the state supreme court’s summary refusal
to recall the mandate in the face of plain error resulting from the trial court’s omission of a
key sentencing instruction constituted an unreasonable application of clearly established law. 
The court explained that Missouri law provides a “four-step sentencing scheme,” but the trial
court instructed the jury on only three of those steps, thus omitting the second step, under
which the jury would have been told  “that if it failed to make a unanimous finding that the
death penalty was warranted by evidence in aggravation of punishment, it was required to
return a life sentence.”  265 F.3d at 709.  “If the instruction had been given,” the court pointed
out, “petitioner would have been sentenced to life imprisonment if even one juror found in his
favor on this issue.”  265 F.3d at710.  Acknowledging that it did “not know the precise basis
for” the state court’s denial of relief, the court inferred what those bases might have been and
concluded that either of them “was the result of an unreasonable application of Supreme Court
precedent.”
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157) Brumley v. Wingard, 269 F.3d 629 (6th Cir. 2001).  A majority of the Sixth Circuit panel
granted relief in this post-AEDPA “complicity to commit aggravated murder” case, finding
the state courts’ approval of the admission against petitioner of the videotaped deposition
testimony of an out of state, incarcerated witness in lieu of his live testimony, and without a
showing of unavailability, violated petitioner’s Confrontation Clause rights.  “The state trial
court admitted the videotaped deposition without first determining that the deponent was
unavailable in the constitutional sense, . . . [and] [t]he state court of appeals went even further,
determining to its own satisfaction that a showing of unavailability is unnecessary because
of the inherent reliability of videotaped testimony[.]”  Having identified Ohio v. Roberts, 448
U.S. 56 (1980), as clearly established federal law which the state courts were obligated to
follow, the Sixth Circuit explained that “the difficulty with the state courts’ decisions is not
with their application of Roberts, but rather their refusal to apply Roberts at all.”  269 F.3d
at 639.  Specifically, the court took issue with the state courts’ disregard of Roberts’
requirement that a finding of unavailability “in the constitutional sense” be made before a
court may proceed to consideration of whether to admit out of court testimony which carries
the requisite indicia of reliability, and with the fact that the state court admitted the testimony
in this case absent any showing that the prosecution had made a “good faith effort” to secure
the witness’ presence in court.  At the conclusion of its analysis, the court found the state
courts’ decisions to be “contrary to” governing law,  but went on to note that petitioner’s
counsel had conceded at oral argument that those decisions were not “contrary to,” but were
instead an unreasonable application of,” that law.  “Because of this concession,” court
concluded, “we hold in the alternative that . . . the state courts’ admission of [the] videotaped
testimony was an unreasonable application of clearly established Supreme Court precedent.” 
269 F.3d at 643.  The court went on to find the state court’s error not to be harmless under
Brecht.

158) Davis v. Strack, 270 F.3d 111, 133 (2nd Cir. 2001).  The Second Circuit granted relief from
petitioner’s manslaughter conviction on the ground that the trial court violated due process
when it refused to charge the jury on petitioner’s “justification” defense.  The Second Circuit
found the trial court’s decision to be an unreasonable application of federal law because
petitioner “had a clear right under [state] law to have the jury consider his defense, and the
trial in which he was denied that right was egregiously at odds with the standards of due
process propounded by the Supreme Court in Cupp [v. Naughten].”  The court also found that
this “case . . . fits comfortably under [§2254(d)(2)],” since the state courts’ determinations
that petitioner’s testimony had not raised the factual issues required to trigger New York’s
“justification” defense could not be squared with the record.

159) Banks v. Horn, 271 F.3d 527, 544-545  (3rd Cir. Oct. 31, 2001), rev’d in part, remanded,
536 U.S. 982 (2002) (per curiam) (remanding for application of Teague), adhered to on
remand 316 F.3d 228 (3rd Cir. 2003).  The Third Circuit granted relief from petitioner’s
death sentence – imposed following his conviction on thirteen counts of murder – after
finding that the jury instructions and verdict slip violated Mills v. Maryland.  The court
reasoned, inter alia, that in rejecting the claim the state supreme court “failed to analyze the
penalty phase of [petitioner]’s trial in accordance with the[] principles [set forth in Mills and
Boyde v. California], and, as a consequence, unreasonably applied Mills.”  More specifically,
the court found that the state court “ruled that there was no Mills violation without ever really
applying the teachings of Mills, and by examining the statute, not the potential for confusion
by jurors in what they were told to do.”

160) Szuchon v. Lehman, 273 F.3d 299, 329-330 (3rd Cir. 2001).  The Third Circuit granted
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relief on petitioner’s Witherspoon claim with respect to the first of six jurors whose exclusion
petitioner challenged, and found no need to analyze the remaining five.  The juror at issue
made the statement, “I do not believe in capital punishment.”  After asking the juror to
confirm that statement (Q: “You do not believe in capital punishment?” A: “No”), the
prosecutor challenged the juror for cause, defense counsel stated “No objection,” and the trial
court excused the juror.  On these facts, the Third Circuit found that the juror’s “mere lack
of a belief in capital punishment was a ‘broader basis’ for exclusion than inability to follow
the law,” and that the juror’s exclusion on this basis violated Witherspoon.  The court further
observed that “[n]either the [prosecution] nor the trial court . . . questioned [the juror] about
his ability to set aside his beliefs or otherwise perform his duty as a juror,” and that “the only
supportable inference on this record is that [the juror] was excluded because he voiced
opposition to the death penalty.”

161) Morris v. Woodford, 273 F.3d 826, 842 (9th Cir. 2001), cert. denied, 537 U.S. 941 (2002). 
The Ninth Circuit granted sentencing phase relief in this California capital case, finding that
the submission of a jury instruction containing a typographical error violated Boyde v.
California, 494 U.S. 370 (1990), and that the error was not harmless under Brecht.  The
instruction  erroneously stated that the alternative to death was life with parole.  While the
jury was elsewhere instructed that its options were death or life without parole, the
inconsistency between those instructions and the erroneous instruction remained.  Viewing
this inconsistency in light of the fact that the jury indicated during deliberations that it had
deadlocked, and specifically asked what would occur if it could not agree on a sentence, the
Ninth Circuit found it reasonably likely that jurors who had favored life without parole would
have been led to believe that a failure to acquiesce in order to reach a unanimous verdict
would have resulted in petitioner receiving the sentence set forth in the erroneous instruction:
life with parole.  Finding it “impossible to state confidently that the error did not prejudice
Petitioner’s substantial rights,” the court granted relief.

162) Thomas v. Hubbard, 273 F.3d 1164, 1180 (9th Cir. 2001).  In this post-AEDPA California
murder case, the Ninth Circuit granted relief after finding that the cumulative effect of three
serious trial errors resulted in the denial of due process in violation of Donnelly v.
DeChristoforo: (1) improper admission of triple hearsay statements indicating that petitioner
had a weapon and a motive to use that weapon on the victim;  (2) intentional prosecutorial
misconduct in the form of eliciting testimony that petitioner had previously been convicted
of robbery with a gun despite a pretrial ruling that only the fact of the existence of the prior
robbery conviction would be admitted;  and (3) improper limitation of petitioner’s cross-
examination of the investigating officer, which deprived petitioner of the ability to confront
the officer, and of the ability to present his defense, which centered around his contention that
his accuser – who was also the state’s star witness – was the real killer.  The court explained
its decision to grant relief as follows:

Collectively, these errors resulted in the jury’s erroneous consideration of
crucial inculpatory evidence, tended to inflame the jurors and unfairly
prejudice them against [petitioner], adversely affected [his] ability to
undermine the credibility of the prosecution’s principal witness, and
improperly limited his opportunity to offer his own defense. Given that the
only substantial evidence implicating [petitioner] was the uncorroborated
testimony of a person who himself had both a motive and an opportunity to
commit the crime, the cumulative effect of these errors resulted in a trial that
was “so infected . . . with unfairness as to make the resulting conviction a
denial of due process.” 
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The court went on to conclude that these errors were not harmless.

163) Bulls v. Jones, 274 F.3d 329, 334-336 (6th Cir. 2001).  The Sixth Circuit affirmed the
district court’s grant of relief in this Michigan felony murder case, finding that  the state
appellate court unreasonably applied Chapman v. California when concluding that the trial
court’s admission of hearsay statements of petitioner’s non-testifying co-defendant was
harmless error.  The primary dispute at trial had been whether evidence existed to establish
that petitioner – who the parties agreed was not the trigger man – acted with malice by
harboring an intent “to create a very high risk of death or great bodily harm with knowledge
that death or great bodily harm was the probable result.”  The properly admitted trial evidence
would have permitted the jury to infer that petitioner acted with malice, but, as the Sixth
Circuit explained, as a result of the improper admission of the co-defendant’s statements, “the
jury no longer needed to engage in any inferences at all [but could instead rely upon] direct
evidence that [petitioner] knew that there was a high likelihood that [the triggerman] would
kill [the victim] . . .”  The court went on to conclude that because the improperly admitted
statement “obviated the need for the jury to infer anything, and directly supplied evidence of
the disputed evidence of malice,” the state court’s finding of harmlessness “was an
unreasonable application of Chapman.”

164) Riley v. Taylor, 277 F.3d 261 (3rd Cir. 2001) (en banc).  The en banc Third Circuit granted
relief on two grounds in this pre-AEDPA Delaware capital case.  First, the court found that
petitioner was entitled to relief under Batson as a result of the prosecution’s removal of all
three prospective black jurors.  The court noted that it was uncontested that petitioner had
made out a prima facie case, and that the question was whether, in light of the race-neutral
reasons for striking the jurors offered by the prosecutor at the post-conviction hearing,
purposeful discrimination had been established.  After assessing the evidence and the state
courts’ rationale for denying relief, the court rejected the state courts’ conclusions because
they “failed to mention in their opinions the weaknesses in the State’s explanations, and
therefore failed to complete the required step three Batson inquiry.” 277 F.3d at 280 After
noting that the parties agreed at oral argument that, in the event relief were granted, the
appropriate remedy would be a new trial, rather than a remand for an evidentiary hearing on
petitioner’s Batson claim, the court granted the writ “without prejudice to the State retrying
the case pursuant to the guidelines to be set by the District Court.” 277 F.3d at 294.

The court also held that petitioner was also entitled to relied on his Caldwell v.
Mississippi claim.  After comparing the prosecutor’s penalty phase opening statement in this
case with the argument disapproved in Caldwell, and noting that “[a]t oral argument before
the en banc court, the State conceded that [the prosecutor’s] statement, at least ‘on its face,’
is no different from that of the prosecutor in Caldwell,” the court found the prosecutor’s
argument to have been “misleading as to the scope of appellate review.”  277 F.3d at 296. 
The court continued:  “Given the limited nature of the Delaware Supreme Court’s review of
a jury’s sentence of death at the time of [petitioner’s] sentencing, a fact [the prosecutor] did
not explain to the jury, we conclude that there was a Caldwell violation in this case.”  277
F.3d at 298.

165) DiLosa v. Cain, 279 F.3d 259 (5th Cir. 2002).  The Fifth Circuit affirmed the district court’s
grant of relief in this post-AEDPA Louisiana murder case, finding the state court’s denial of
relief on petitioner’s Brady claim both contrary to, and an unreasonable application of, Brady
and its progeny.  On the night of the murder, petitioner was found tied up in his ransacked
condominium;  his wife was also tied up, and she had been strangled.  The Fifth Circuit
explained the state’s position at trial as follows:  “[T]he prosecution presented the case as a
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choice between two theories: Either [petitioner] murdered his wife for the life insurance and
covered it up, or there really were two black intruders [as petitioner had claimed]. The
prosecution then refuted the latter theory by pointing to the lack of physical evidence of
anyone in the house except [petitioner] and the lack of evidence of intruders in the
neighborhood.” 279 F.3d at 264.  As the court went on to explain, “[t]he state thus based its
case on the non-existence of evidence it knew existed.” 279 F.3d at 265.  Four types of
evidence had been withheld by the prosecution:  police reports stating that “Negroid type
hair” had been found on the bed next to the victim’s body and near a pane of window glass
that had been removed; unidentified fingerprints inside a drawer and on a pane of glass; 
evidence that another resident of the neighborhood had seen unknown individuals moving past
her window on the night of the murder; and statements by a taxi driver that “he had seen two
black men exit the condo complex at 5:45 a.m.” 279 F.3d at 263  The court went on to
conclude that the undisclosed evidence “leave[s] us with a definite conviction that the
inclusion of the evidence withheld from [petitioner] reasonably could undermine the
confidence of any reasonable jurist in the conviction.”  279 F.3d at 265.

166) Ghent v. Woodford, 279 F.3d 1121, 1127 (9th Cir. 2002).  In this pre-AEDPA California
capital case, the Ninth Circuit granted sentencing phase relief, holding that the admission at
petitioner’s “special circumstances retrial” of the testimony of a psychiatrist who interviewed
him in conceded violation of Miranda v. Arizona was not harmless.  In reaching this
conclusion, the court noted that the primary issue before the jury in that proceeding was
petitioner’s state of mind at the time of the crime, that the inadmissible testimony provided
the only evidence contradicting petitioner’s own experts’ testimony, and that the prosecution
relied heavily on the inadmissible testimony when urging the jury to find petitioner eligible
for death, even going so far as to bolster the reliability of the psychiatrist’s testimony by
pointing out that the interview from which it derived occurred before petitioner had spoken
to a lawyer – the very fact which made the testimony inadmissible.

167) Bui v. Haley, 279 F.3d 1327, 1336-1339 (11th Cir. 2002), withdrawn and replaced 321 F.3d
1304 (11th Cir. 2003) (modifying portions of majority opinion, setting forth new dissent by
Judge Susan H. Black).  The Eleventh Circuit panel granted relief on petitioner’s Batson claim
in this post-AEDPA Alabama capital case.  During jury selection, the district attorney (Evans)
used nine of his thirteen peremptory strikes to remove black prospective jurors.  The defense
objected, but the trial court never ruled on the objection.  After affirmance on direct appeal,
the case was remanded by the United States Supreme Court for evidentiary development of
petitioner’s Batson claim.  Evans, who had since become attorney general, refused to appear
at the ensuing evidentiary hearings.  In his place, a former assistant (Brooks) appeared and
attempted to offer race neutral reasons for Evans’ strikes.  Although Brooks never claimed to
be offering the actual reasons which motivated Evans, the trial court concluded that no Batson
violation occurred.  Eventually, the Alabama Supreme Court agreed, finding that “‘the trial
court could have reasonably inferred’” that Evans and Brooks worked as a team and “‘thus,
that the reasons given by Brooks for striking the black persons . . . were the reasons’ used by
Evans at trial.”  

On appeal from the denial of federal habeas relief, the Eleventh Circuit found the state
courts’ adjudication of petitioner’s claim lacking in three respects under §2254(d).  First, the
court found the state court’s conclusion that “Brooks was in fact presenting Evans’ reasons”
to be “an ‘unreasonable determination of the facts” in light of the absence of any evidence that
Brooks “discussed the issue with [Evans] at all.”  Second, the court found that “[t]o the extent
that the [state] court’s determination was based on Evans’ [non-specific] statements during
jury selection, . . . it was contrary to clearly established federal law,” i.e., Batson itself, which
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expressly rejects the notion that general statements of a prosecutor’s good faith can rebut a
prima facie case of discrimination.  Finally, the court found the state supreme court’s
conclusion that Brooks’ inability to explain one of the challenged strikes did not prevent the
state from rebutting petitioner’s case given the available circumstantial evidence was also
based on “an unreasonable determination of the facts in light of the evidence contained in the
record.”  In reaching these conclusions, the Eleventh Circuit acknowledged that §2254(e)(1)’s
presumption of correctness applied to the state court’s findings of fact, but did not discuss the
impact, if any, of this presumption on its ultimate conclusion that the state courts’ factual 
findings were unreasonable in light of the evidence presented.

168) McCoy v. Stewart, 282 F.3d 626, 632 (9th Cir. 2002), cert. denied, 537 U.S. 993 (2002). 
The Ninth Circuit affirmed the district court’s grant of relief in this case involving a
conviction for “participating in a criminal street gang” based on petitioner’s having advised
members of a gang about how to operate their organization.  The court identified Branderburg
v. Ohio as the “seminal advocacy case” against which the state court’s decision should be
measured, and found the state court’s conclusion that petitioner’s conviction was consistent
with Brandenburg to be erroneous.  From there, the court concluded that petitioner’s
“conviction cannot be squared with the First Amendment as explicated by clearly established
Supreme Court precedent,” and that the state court’s decision involved an unreasonable
application of that precedent.

169) Powell v. Galaza, 282 F.3d 1089, 1094-1097 (9th Cir. 2002), cert. denied, 537 U.S. 1016
(2002).  The Ninth Circuit reversed the district court’s denial of relief in this case involving
a petitioner serving 29 years to life for failing to appear for sentencing on a drug charge which
carried a maximum of four years.  At trial, petitioner testified that he had not appeared for
sentencing only because he feared that, if sent to prison, he would be killed in retaliation for
testimony he had given in the separate murder trial of a gang member.  In response to that
testimony, which violated the trial court’s pre-trial ruling that petitioner could not present a
“necessity” defense, the court gave a mid-trial jury instruction, telling the jury, among other
things, that petitioner’s “testimony was ‘an admission that he intended to evade the court
process.’”  As the Ninth Circuit described it, this “instruction improperly removed the element
of specific intent to evade the court process – the only contested issue – from the jury’s
consideration and in effect commanded a directed verdict for the state.”  This, the court went
on to conclude, “clearly violated the principles enunciated in Carella [v. California] and
Sandstrom [v. Montana].”  The court went on to find that this error was not harmless.

170) Killian v. Poole, 282 F.3d 1204 (9th Cir. 2002), cert. denied, 537 U.S. 1179 (2003).  The
Ninth Circuit granted relief in this California case involving felony murder, burglary and
related crimes on three grounds: that the state’s key witness gave perjured testimony, that the
prosecution failed to disclose impeachment evidence, and that the prosecution violated Doyle
v. Ohio by improperly referring to petitioner’s post-arrest silence.  Beginning with the perjury
claim, the court observed that “one cannot reasonably deny that [the state’s key witness] gave
perjured testimony at . . . trial.”  The court went on to explain that the witness was motivated
to commit perjury by a desire to obtain a reduction of his own sentence, and that his
“disregard for the truth is best revealed by a letter he wrote to the prosecutor shortly after
[petitioner]’s trial in which he emphasized that he ‘lied [his] ass off on the stand’ for the
government.”  282 F.3d at 1208-1209.  Because the witness’ “testimony was virtually the
whole case for the government,” the court concluded that, without the perjury, “there is a
reasonable probability that . . . the result of the proceeding would have been different.”  282
F.3d at 1208.
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The court also found that the prosecution violated Brady v. Maryland by failing to
disclose three letters containing impeachment information about its star witness.  The first,
by the witness himself, expressed concern about his wife’s safety and, if it had been disclosed,
would have been useful to support petitioner’s contention that it was the witness’ wife, not
petitioner herself, who participated in the crime. The second letter, written by the witness to
the prosecutor, “states flatly: ‘I gave you [a codefendant] and [petitioner] . . . I even lied my
ass off on the stand for you people.’” 282 F.3d at 1210.  And the third letter stated the
government’s “intention to support [the witness’] resentencing as a result of his cooperation.” 
The court found that these letters, “considered collectively, exposed [the witness’] motivation
to lie and tended to show that he did.”  282 F.3d at 1210.

Finally, the court found that Doyle v. Ohio was violated when, during cross-
examination and closing argument, the prosecutor referred to petitioner’s post-arrest
invocation of her right to silence “no less than eight separate times,” contending that
petitioner “had something to hide by becoming silent upon arrest.”  282 F.3d at 1211.  The
court summed up its resolution of this issue as follows:  “we apply Doyle for the proposition
that if a person is told she can exercise her right to be silent whenever she wants without
penalty, she should not be badgered by a prosecutor eight times, as she was here, about
whether she has ‘something to hide’ by exercising that right.” 282 F.3d at 1211.

171) Cockerham v. Cain, 283 F.3d 657, 663 (5th Cir. 2002).  The Fifth Circuit affirmed the
district court’s grant of relief on petitioner’s Cage v. Louisiana claim.  Due to the
unavailability of petitioner’s trial transcript, the merits rested primarily on affidavits from the
trial judge and trial counsel concerning the reasonable doubt instruction given to the jury, the
court found that “the instructions at issue here are identical to those in Cage . . .”  After
speculating as to the reasons underlying the state courts’ unexplained denials of relief on this
claim, the court concluded that “any decision by the Louisiana courts that the reasonable
doubt instruction here was constitutionally valid was contrary to clearly established Federal
law, as determined by the Supreme Court of the United States, inasmuch as the identical
instruction was held constitutionally invalid by the Supreme Court in Cage.

172) Benn v. Lambert, 283 F.3d 1040 (9th Cir. 2002), cert. denied, 537 U.S. 942 (2002).  In this
post-AEDPA Washington capital case, the Ninth Circuit affirmed the district court’s grant of
relief on petitioner’s claim that the prosecution violated Brady v. Maryland by failing to
disclose evidence undermining the testimony of its jailhouse snitch, and its arson-insurance
fraud theory.  Petitioner’s theory at trial was that he shot the two victims in self-defense;  the
prosecution’s theory was that petitioner killed the victims in an effort to cover up an arson-
insurance fraud scheme, thus giving rise to the aggravating circumstance allegation that the
murders were part of a common scheme or single act.  With regard to the claim that the
prosecution suppressed evidence impeaching the credibility of its jailhouse snitch, the court
identified the following categories of evidence that were not disclosed:  an array of evidence
of the snitch’s misconduct while acting as an informant; an allegation by the snitch – 
dismissed as false by law enforcement, and not presented by the prosecution at trial – that
petitioner had been involved in an unrelated murder; evidence that the prosecutor protected
the snitch from arrest and prosecution on a variety of charges in order to maintain his value
as a witness against petitioner; and evidence that the snitch had previously acted as an
informant in a murder case, which directly contradicted his denial that he had ever done so. 
See 283 F.3d at 1054-1059.  The court described its assessment of the materiality of this
evidence as follows:

[The snitch’s] testimony was critical because it directly contradicted
[petitioner]’s evidence that he acted in self-defense and that he did not
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premeditate the killings. Moreover, it provided the only direct evidence of
the aggravating factor of common scheme or plan. [The snitch] was the only
witness to testify to the state’s primary theory that [petitioner] killed [the
victims] for threatening to reveal an arson-insurance-fraud scheme. He was
also the only witness to suggest that [petitioner] wanted to kill [one of the
victims] because [that victim] changed his will so as to remove [petitioner]
as a beneficiary. Without those theories (and it is difficult to believe that the
jury would have accepted the will theory), the only motive the prosecution
suggested was that [petitioner] was upset because he thought that [one of the
victims] was harassing his ex-girlfriend – a motive that supported the
defense's theory (. . .) as much as the prosecution’s.

283 F.3d at 1059.  Rejecting the state’s argument that the undisclosed evidence was not
material because the defense was able to impeach the snitch with evidence of his criminal
record, the court further explained that “[t]he mere fact that a prosecution witness has a prior
record, even when combined with other impeachment evidence that a defendant introduces,
does not render otherwise critical impeachment evidence cumulative.”  283 F.3d at 1055.

As to the second category of suppressed evidence, the court found that “[t]he
prosecution failed to disclose that [a] Deputy Fire Marshal . . . and [an] Electrical Inspector
. . . both conclusively determined that the fire in [petitioner]’s trailer was accidental.”  Instead,
the prosecution supplied the defense with a misleading report which “did not state that the
deputy fire marshal and electrical inspector had concluded that arson was not the cause of the
trailer fire; that the furnace was the same type that [the inspector] had in his own home; or that
there had been a manufacturer’s recall of this type of furnace because it tended to cause fires.
Rather, the report suggested that Coleman furnaces did not cause fires.”  283 F.3d at 1060. 
The court went on to find this evidence sufficiently material to warrant a grant of relief even
without the separate Brady violations relating to the snitch, explaining that the suppressed
evidence “could have served to rebut the arson- insurance-fraud theory that the prosecution
offered to prove motive, premeditation, and the aggravating circumstance of common scheme
or plan.”  283 F.3d at 1060.  In reaching this conclusion, the court rejected the state’s
contention that no Brady violation existed because defense counsel could have interviewed
the fire marshal and electrical inspector and learned of their opinions.  Citing its decision in
Paradis v. Arave, the court explained that the defense had the right to rely upon the state’s
representations that the evidence available from the arson investigators was inculpatory.  The
court further noted that, here, “the state not only failed to disclose the crucial information
about the accidental nature of the fire, but it actually misled the defense by disclosing a part
of the experts’ findings that, read alone, would lead to a conclusion directly opposite to the
one they reached.”  283 F.3d at 1062.  

The court concluded its opinion by stating that, “[t]o say that we have a firm
conviction that the state court erred in its application of Brady and its progeny would be a
gross understatement indeed.”  283 F.3d at 1062.

173) Calvert v. Wilson, 288 F.3d 823, 833 (6th Cir. 2002).  The Sixth Circuit reversed the district
court’s denial of relief in this non-capital Ohio murder case, finding that the state trial court
violated the Confrontation Clause by allowing the admission of an audiotaped confession of
petitioner’s codefendant over defense objection.  After acknowledging petitioner’s argument
that harmless error analysis should not be applied because of the state’s failure to adequately
raise the issue, the court went on to find that the error in this case was not harmless.  

174)   Caldwell v. Bell, 288 F.3d 840 (6th Cir. 2002).  Beginning its opinion by observing that
“[t]his is another Tennessee death penalty case from the 1980’s in which the State concedes
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constitutional error but argues that the error was harmless,” a majority of the Sixth Circuit
panel proceeded to grant relief on petitioner’s Sandstrom/Yates claim in this pre-AEDPA case. 
At trial, petitioner acknowledged shooting the victim, but contended he had done so only after
being sent into a rage after the victim made homosexual advances against petitioner and his
son and “‘slapp[ed]’ whiskey into petitioner’s one good eye.” 288 F.3d at 840.  At the
conclusion of the guilt phase, the jury was instructed it could convict petitioner on one of four
crimes, first or second degree murder, and voluntary or involuntary manslaughter.  The panel
majority described the relevant instructions as follows:

For first-degree murder, the court gave the jury the correct definition of
malice. For second-degree murder, the court instructed jurors that “[w]hen
the defendant is shown to have used a deadly weapon, and death is clearly
shown to have resulted from its use, it is a presumption of law that the killing
was done maliciously, that is, with the malice necessary to support a
conviction of murder in the second degree.” 

288 F.3d at 841.  Considering this instruction in combination with portions of the
prosecution’s closing argument, the majority concluded that “there is a reasonable likelihood
that jurors concluded that use of a deadly weapon raised a presumption of malice for first-
degree murder as well as second-degree murder.”  288 F.3d at 843.  The majority went on to
reject the state’s contention that the error in this case was harmless, explaining that “the
instruction did particular damage by undermining [petitioner]’s alternative theory of the
killing based on a claim of ‘provocation.’ * * * The unconstitutional jury instructions in effect
trumped [petitioner]’s defense of provocation . . . because manslaughter would be inconsistent
with malice and jurors had already been instructed to presume malice from use of a deadly
weapon.”  288 F.3d at 844.  “Thus,” the majority concluded, “the instruction substantially and
injuriously affected the verdict, resulting in prejudice to the petitioner.”  288 F.3d at 844.

175) Stapleton v. Wolfe, 288 F.3d 863 (6th Cir. 2002).  In this Ohio burglary case, the Sixth
Circuit granted relief on petitioner’s Confrontation Clause claim, finding that the trial court
erred in admitting audiotaped custodial statements by petitioner’s codefendant, and that the
error was not harmless.

176) Wright v. Walls, 288 F.3d 937, 946 (7th Cir. 2002), cert. denied, 537 U.S. 1015 (2002).  A
majority of the Seventh Circuit panel affirmed the grant of sentencing phase relief in this
Illinois capital case, finding that comments made by the sentencing judge (petitioner had
waived jury sentencing)  “reflect the wholesale exclusion of evidence offered by [petitioner]
in mitigation” in violation of Eddings v. Oklahoma.

177) Greene v. Lambert, 288 F.3d 1081, 1091 (9th Cir. 2002).  A majority of the Ninth Circuit
panel affirmed the district court’s grant of relief in this “unusual” sexual assault case, finding
that the trial court’s blanket prohibition on testimony from petitioner or the victim, who was
petitioner’s therapist, about petitioner’s Dissociative Identity Disorder (DID) violated
petitioner’s right to present his defense.  The majority found that petitioner was entitled to
relief under Washington v. Texas and Rock v. Arkansas, concluding that the trial court’s
preclusion of the “victim’s testimony was unconstitutionally disproportionate to the state’s
interest in preventing unreliable or confusing scientific testimony.”  “In the extremely unusual
circumstances of this case,” the majority continued, “precluding the victim’s own insights into
Petitioner’s condition ultimately denied Petitioner the right to put a witness on the stand who
was ‘physically and mentally capable of testifying to events that [she] had personally
observed.’”  (citation omitted).  The majority went on to find that the same violation resulted
from the trial court’s exclusion of testimony from petitioner himself about his DID and its
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effect on his state of mind at the time of the crime, concluding that “the trial court’s broad
preclusion of all DID evidence here impermissibly curtailed Petitioner’s right to tell his own
story.” 

178) Jenkins v. Artuz, 294 F.3d 284, 294 (2nd Cir. 2002).  The Second Circuit affirmed the
district court’s grant of relief on petitioner’s Napue v. Illinois claim, finding that a key witness
against him testified falsely, and that the prosecutor knew the witness created a false
impression, but failed to correct it.  The court explained that petitioner’s due process rights
were violated when a prosecution witness denied on cross-examination that he had made a
deal in exchange for testifying.  The existence of the deal was known to the trial court, the
prosecutor, and, to some extent, defense counsel.  On redirect, the prosecutor failed to correct
the witness’ false statements, and instead reinforced the impression those statements created
by eliciting from the witness that he had made no deals with the prosecutor conducting the
examination – but failing to bring out that a deal had been made with a different prosecutor. 
The prosecutor further exacerbated the problem by arguing during summation that the witness
had no reason to lie.  Finding the state court’s denial of relief on this claim to have involved
an unreasonable application of federal law, the court explained that the witness “was one of
only two witnesses whose testimony specifically linked [petitioner] to [the] murder,” that
“[h]e provided the only evidence of motive,” that “no physical evidence link[ed] . . . petitioner
to the crime,” and that “the remaining testimony [against petitioner] was weak and
problematic.”

179) Norde v. Keane, 294 F.3d 401 (2nd Cir. 2002).  The Second Circuit reversed the district
court’s denial of relief in this New York burglary case, finding that petitioner’s Sixth
Amendment rights were violated by the trial court’s actions after petitioner was removed from
the courtroom for being disruptive.  The court explained that the trial court’s refusal to grant
an adjournment to permit defense counsel to consult with petitioner after his removal from
the courtroom for disruptive behavior during voir dire, and the court’s communication with
petitioner through a court officer rather than through counsel concerning petitioner’s desire
to return to the courtroom, violated petitioner’s right to counsel.

180) Alexander v. Cockrell, 294 F.3d 626 (5th Cir. 2002) (per curiam).  The Fifth Circuit quorum
affirmed the district court’s grant of relief on petitioner’s claim that his parole should not have
been revoked because the revocation decision was based on the allegation that he violated a
statute subsequently declared unconstitutional by the state courts. 

181) Little v. Kern County Superior Court, 294 F.3d 1075, 1080 (9th Cir. 2002).  The Ninth
Circuit “unconditionally” granted relief in this California case involving a challenge to a
criminal contempt conviction rendered after a summary hearing as to which petitioner was
given no warning.  Petitioner, an attorney, was sentenced to four days in jail and a four
hundred dollar fine for filing an allegedly frivolous motion to disqualify the trial judge.  The
Ninth Circuit held that the trial court violated petitioner’s due process rights in rendering this
judgment “by failing to give him specific notice of the contempt charges and the time of the
hearing.”  The court further held that petitioner had not received a fair hearing, explaining that
the judge “should not have presided over the contempt proceedings because the conduct [on
which the contempt charged was based] was in the nature of a personal attack, and because
[the judge’s] behavior showed bias and personal embroilment.”

182) Henderson v. Walls, 296 F.3d 541 (7th Cir. 2002), cert. granted, judgement vacated, 537
U.S. 1230 (2003) (remanding for further consideration in light of Woodford v. Visciotti, 537
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U.S. 1149 (2002)).  The Seventh Circuit affirmed the district court’s grant of relief – which
was conditioned on the state’s convening a new hearing on petitioner’s Batson challenge
within 120 days – in this Illinois capital case. Explaining the limits of its decision, the court
noted “two caveats:”

First, we are not actually making a finding that this evidence supports a
finding of discrimination – such a finding would be appropriate only after a
proper statistical analysis. Nor are we conducting the comparison analysis or
determining the validity of the State's justifications. This will all be the task
of the state courts, should the State choose to pursue this matter in the proper
tribunal. Second, we are not requiring that a comparison analysis be done at
the prima facie stage of every Batson hearing. This case is about an
erroneous exclusion of proffered testimony that meets the relevance standard,
not about a possible failure to come forward with evidence on either side's
part. . . . But when a court does have before it all of the evidence necessary
for a comparison analysis, it cannot simply ignore this evidence.   

183)  Sawyer v. Hofbauer, 299 F.3d 605, 612 (6th Cir. 2002).  In this sexual assault and
kidnapping case, a majority of the Sixth Circuit panel granted relief on petitioner’s Brady
claim, finding that “the existence of a semen stain on [the alleged victim’s] underwear from
a source other than [petitioner] would have been favorable to him.”  In so holding, the
majority discounted the state’s contention that, although the stain’s origin had not been
scientifically established, the alleged victim had previously explained that the stain had been
made as a result of a consensual encounter with her boyfriend.  The majority stated: 

Other facts, such as the identity of the person who deposited the semen, are
in dispute.  However, they are not relevant to the disposition of this case.  A
prosecutor violates due process when he suppresses evidence that is
“favorable to an accused” and “material either to guilt or to punishment.”
[citation omitted] It is simply irrelevant whether that or other evidence is
unfavorable to someone other than the defendant.

184) Payton v. Woodford, 299 F.3d 815 (9th Cir. 2002) (en banc), cert. granted, judgement
vacated, 538 U.S. 975 (2003) (remanding for further consideration in light of Woodford v.
Garceau, 538 U.S. 202 (2002)).  The en banc Ninth Circuit affirmed (by vote of 6 to 5) the
district court’s grant of sentencing phase relief in this California capital case.  The court
addressed the question, left unanswered in Boyde v. Califronia, “whether, on its face, the
unadorned factor (k) instruction” – under which the jury is told to “consider any circumstance
‘which extenuates the gravity of the crime even though it is not a legal excuse for the crime,’” 
299 F.3d at 818 – “is unconstitutionally ambiguous as applied to post-crime evidence.”   299
F.3d at 824.  In petitioner’s case, the only mitigating evidence presented by the defense
involved petitioner’s post-crime good conduct.  Defense counsel therefore sought
supplementation of the “factor (k)” instruction to assure the jury that it could give effect to
petitioner’s evidence.  The trial court denied the request for supplementation, and denied
defense counsel’s motion for a mistrial after the prosecution argued to the jury that “factor
(k)” did not encompass the evidence of petitioner’s post-crime conduct.  The Ninth Circuit
held that, “[u]nlike the pre-crime evidence in Boyde, post-crime mitigation evidence is simply
not covered by any natural reading of the words of the unadorned factor (k) instruction,” and
that this results in a violation of Skipper v. South Carolina. 299 F.3d at 824.  After finding that
petitioner had “satisfied Boyde’s standard requiring that he establish that there was a
reasonable likelihood that the jury applied the instruction in a way that prevented
consideration of his mitigating evidence,” 299 F.3d at 826, the court went on to conclude that
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the error was not harmless.

185) Ryan v. Miller, 303 F.3d 231 (2nd Cir. 2002).  The Second Circuit granted relief in this 1979
New York murder case, holding that the prosecution violated petitioner’s Confrontation
Clause rights during his third trial on the same charges when its questioning of two police
investigators “created the impression for the jury” that statements of a codefendant which
were later ruled to be inadmissible and unreliable as a matter of law “led the police to focus
on [petitioner] as a suspect.”  303 F.3d at 250. “[T]he testimony violated the Confrontation
Clause,” the court explained, “because ‘the plain implication’ of the testimony was that [the
codefendant] accused [petitioner].”  303 F.3d at 251.  The court further held that “the state
court was objectively unreasonable in not finding a Confrontation Clause violation by
applying Bruton to the facts of this case.”  Finally, the court concluded that the error in this
case not harmless under either Brecht or Chapman, explaining that the testimony at issue
“greatly prejudiced” petitioner, in that it “was the lynchpin of the prosecution’s circumstantial
case” and  “was not cumulative.”  303 F.3d at 254.  The court also noted that “the prosecutor’s
reference to the erroneous evidence in his closing and the jury’s request for a read back
compounds the prejudice,” and that “[t]he evidence here was far from overwhelming.” 303
F.3d at 255.

186) Scott v. Mullin, 303 F.3d 1222, 1232 (10th Cir. 2002).  The Tenth Circuit granted relief on
petitioner’s Brady claim in this Oklahoma capital case, finding that the state failed to disclose
evidence that another person – who testified for the state at petitioner’s trial – had confessed
to the murder for which petitioner had been convicted and sentenced to death. 
Acknowledging the possibility that, under state law, the undisclosed evidence might have
been admissible only for impeachment purposes, the court nevertheless found the evidence
material.  The court explained that impeaching the testimony of the witness with his
previously undisclosed confession “could reasonably call into question the credibility of
[three other key prosecution witnesses] because their interests were bound together due to
their testimony that they were together at the time [the victim] was killed and at the time
[petitioner allegedly] confessed.” 

187) Dye v. Hofbauer, 2002 WL 2026519 (6th Cir. Aug. 29, 2002) (unpublished).  A majority
of the Sixth Circuit panel granted relief in this Michigan double murder case, finding that
petitioner was denied due process as a result of the prosecutor’s misrepresentations of
petitioner’s testimony, and the testimony of a state serology expert, during opening and
closing arguments.  The trial amounted to a credibility contest between petitioner and his
primary accuser, with each claiming the other shot the two victims inside a social club.  In
order to tip the balance in favor of the state, the prosecutor called a serologist to give
testimony about the blood spatter patterns, which the prosecutor then used to bolster the
credibility of the state’s theory and undermine petitioner’s testimony.  The prosecutor
accomplished this – and violated due process – by arguing: (a) that the serologist’s testimony
established that the shooter must have been standing behind the bar at the time of the
shooting; and (b) that petitioner had changed his story since his earlier trials in order to
conform it to the blood spatter evidence.  After examining the record, the panel majority
concluded that the serologist had, in fact, explicitly stated that he had reached no conclusions
as to where the shooter would have been, and that petitioner had not changed his story, but 
had instead remained consistent in claiming that he had not seen the shooter actually fire
either shot, and therefore could not give the shooter’s precise location at the time of the shots
were fired.  The majority went on to find that the prosecutor’s misrepresentations were not
harmless because they were flagrant, and because the case had always been a very close one,
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as evidence by the fact that petitioner’s first trial ended with a jury hung 11-1 for acquittal,
and the convictions rendered in his second trial were reversed on direct appeal.  Although the
majority made clear that this case was governed by §2254(d), its only substantive statement
concerning that provision was the observation that “[t]he district court unreasonably applied
law to the contrary, thus, the AEDPA compels the issuance of the writ.”

188) Lam v. Kelchner, 304 F.3d 256 (3rd Cir. 2002).  The Third Circuit affirmed the district
court’s grant of relief in this non-capital Pennsylvania murder-for-hire case on petitioner’s
claim that statements she made to undercover officers were involuntary, and should therefore
have been suppressed.  Petitioner had been suspected of involvement in the murder of her ex-
husband’s wife.  As part of its investigative effort, law enforcement sent two undercover
agents to petitioner’s restaurant where, posing as members of the Fuk Ching gang, they
demanded that petitioner pay the remaining balance on the contract for the decedent’s murder,
and threatened her with further action if she did not pay.  Petitioner denied involvement in the
murder when speaking to the undercover officers, but did make a statement during her
conversation with them – all of which was recorded – indicating that she had a motive to want
the decedent dead.  Subsequently, petitioner supplied a third party with a pager number given
to her by one of the officers, and that third party contacted the officer to arrange payment of
the contract balance.  Petitioner’s statement regarding motive and her communication of the
pager number were the subjects of the Third Circuit’s suppression analysis.

As to the merits of the voluntariness claim, the court held that “the state court was
objectively unreasonable, under Arizona v. Fulminante, 499 U.S. 279 (1991), in concluding
that [petitioner]’s statements were voluntary under the totality of circumstances surrounding
the credible threats of violence by the undercover officers.” 304 F.3d at 264.  The court
explained that “[t]he [coercive] circumstances confronting Fulminante pale in comparison to
those confronting [petitioner in this case].” 304 F.3d at 265.  The court also noted that the
“state courts failed to consider Fulminante in their analysis,” and that the state appellate court
failed to “consider [petitioner]’s admitted fear when it concluded that [she] spoke
voluntarily.” 304 F.3d at 267.  In light of these findings, the court concluded that petitioner
had been entitled to suppression of her statement relating to motive, and her subsequent
communication of the agent’s pager number.  The court refused, however, to extend its
suppression decision to the “fruit” of those statements “because the Supreme Court has not
recognized a right to suppress evidence discovered as a result of an involuntary statement.”
304 F.3d at 269.  Finally, the court found that the state had waived any harmlessness argument
and that, even if such an argument had not been waived, admission of the statements was not
harmless. 304 F.3d at 269-270.

189) Haley v. Cockrell, 306 F.3d 257, 267 (5th Cir. 2002).  The Fifth Circuit affirmed the district
court’s grant of relief in this non-capital Texas case, finding that the evidence was insufficient
to support the enhancement of petitioner’s sentence to habitual offender status.  The court
described the facts entitling petitioner to relief as follows:

During the punishment phase of his trial, [petitioner]’s prior conviction for
aggravated robbery was mischaracterized as one involving a deadly weapon. 
That mischaracterization and his second predicate felony, delivery of
methamphetamine, qualified [petitioner] as a habitual felony offender under
the Texas sentencing guidelines. In fact, the State has conceded that
[petitioner] was not convicted of aggravated robbery involving a deadly
weapon. We conclude that a rational trier of fact could not have found
beyond a reasonable doubt that [petitioner] has been convicted of two
felonies, an essential element of the habitual felony offender provision of the
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Texas sentencing guidelines because [he] is actually innocent of being
convicted for aggravated robbery.

[T]his finding of “actual innocence” only entitles [petitioner] to a
correction of the improper enhancement of his sentence for his state jail
felony conviction. In order to be sentenced as a habitual felony offender, the
Texas Penal Code requires that [petitioner] must have been previously
convicted of two felonies and the second previous felony conviction is for an
offense that occurred subsequent to the first previous conviction having
become final. The State conceded, and the district court found, that the
chronological order of the convictions alleged in the enhancement paragraphs
was erroneous and, more significantly for the purposes of this appeal, that
[petitioner] was not convicted of aggravated robbery involving a deadly
weapon. [Petitioner] was not convicted of two felonies. Thus, the
requirements of the Texas habitual felony offender statute have not been
satisfied resulting in [petitioner]’s actual innocence of his status as an
habitual felony offender, and consequently, the improper enhancement of his
sentencing for his state jail felony.

190) Valerio v. Crawford, 306 F.3d 742 (9th Cir. 2002) (en banc), cert. denied sub nom.
McDaniel v. Valerio, 538 U.S. 994 (2003). The court granted sentencing phase relief on
petitioner’s claim that the “torture, depravity of mind, or mutilation of the victim” instruction
given to the jury at sentencing was unconstitutional under Godfrey v. Georgia, and that the
state supreme court failed cure the error on direct appeal.  The court began by finding it
“clear,” in light of Godfrey, Deutscher v. Whitley, 884 F.2d 1152 (9th Cir. 1989), and Robins
v. State, 106 Nev. 611 (Nev. 1990), that “the aggravating-circumstance instruction concerning
depravity of mind, in the form in which it was given to the jury, was unconstitutional.” 306
F.3d at 750.  Because of its unconstitutionality, “the use of that instruction at [petitioner]’s
sentencing was contrary to clearly established law . . .”  306 F.3d at 756.  The court went on
to conclude that the error was not harmless, explaining as follows:

Under the narrowed instruction [whose benefit petitioner did not receive],
[petitioner]’s counsel could have argued much more effectively than under
the actual instruction that the aggravating circumstance was not present. We
know that the prosecutor himself conceded that the evidence did not support
a finding of ‘torture,’ . . .[and that] the prosecutor would have had greater
difficulty making . . . arguments [in favor of “mutilation” or “serious physical
abuse”], for, under Robins, the mutilation and serious physical abuse must
have been caused by an act “beyond the act of killing itself.” [citation and
footnote omitted].  ¶  If a single member of the jury had been convinced
under the narrowed construction that there was a reasonable doubt in favor
of [petitioner], the jury could not have returned a verdict finding that the
aggravating circumstance existed. Given the relative ease with which a juror
could have come to that conclusion based on the evidence presented, we
conclude that the erroneous instruction had a “substantial and injurious effect
or influence” on the verdict, and that the Brecht standard was met.

306 F.3d at 762.  See also Rogers v. McDaniel, 793 F.3d 1036 (9th Cir. 2015) (affirming
grant of penalty phase relief based on same error identified in Valerio).

191) McQuillion v. Duncan, 306 F.3d 895 (9th Cir. 2002).  The Ninth Circuit granted relief in
this non-capital double murder and robbery case from California, finding that petitioner’s due
process rights were violated when the parole date granted to him in 1979 was rescinded as
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improvidently granted in 1994, just months before his expected release.  The court held first
that “California’s parole scheme gives rise to a cognizable liberty interest in release on parole,
“and that the ‘“scheme creates a presumption that parole release will be granted”’ unless the
statutorily defined determinations are made.”  306 F.3d at 902.  The court further found that,
in this case, petitioner “had an expectation of parole protected by the Due Process Clause.”
The court next ascertained that, pursuant to California law, petitioner’s due process rights
would have been violated when his parole date was rescinded if the rescission was not based
on “some evidence” of “good cause.”  306 F.3d at 904.  After a detailed examination of the
four reasons articulated by the rescinding authority – failure of the original, parole-granting
panel to:  (a) “adequately consider the gravity of [petitioner]’s commitment offense”; (b)
“adequately consider [petitioner]’s prior criminal history”; (c) “[]adequately consider[]
psychiatric evidence”; and (d) appropriately deal with petitioner’s “lack of vocational
training,” 306 F.3d at 908-911 – the Ninth Circuit concluded that “[n]one of the four ‘good
cause’ grounds for the rescission of [petitioner]’s parole date was supported by ‘some
evidence of a failure of the granting panel to adequately consider the evidence before it.”  306
F.3d at 912.  The court therefore remanded with instructions to grant the writ.

192) Lewis v. Wilkinson, 307 F.3d 413 (6th Cir. 2002).  The Sixth Circuit granted relief in this
Ohio rape case, finding that petitioner’s Confrontation Clause rights were violated when the
trial court, citing the state’s rape shield statute, refused to allow him to cross-examine the
alleged victim with portions of her diary.  Petitioner’s defense at trial was that the alleged
victim consented to sex with him in her dorm room.  While the trial court did allow defense
counsel to use some excerpts from the alleged victim’s diary, it precluded introduction of the
following language, written several months after the alleged rape:  “. . . and I’m sick of myself
for giving in to them.  I’m not a nympho like all those guys think.  I’m just not strong enough
to say no to them.  I’m tired of being a whore.  This is where it ends.” 307 F.3d at 417. 
Examining this excerpt in context, the Sixth Circuit deemed it to be “evidence of consent and
motive.”  The court went on to note that particular passages “could reasonably be read as [the
alleged victim] pursuing rape charges against [petitioner] as a way of taking a stand against
all the men who previously took advantage of her,” and as “evidence that [the alleged victim]
consented to have intercourse with [petitioner].” 307 F.3d at 420-421.  Having found a
Confrontation Clause violation, the court went on to conclude that the error was not harmless. 
The court explained that the excluded excerpt “would not have been cumulative” in that it
“went to a different type of motive than that implied by the other evidence,” and “was in fact
the strongest evidence of [the alleged victim]’s motive to take a stand against all of the men
who had wronged her, and at the same time to protect her reputation.” 307 F.3d at 422.  “More
importantly,” the court continued, “the excluded evidence permitted the jury the reasonable
inference that [the alleged victim] consented to have intercourse with [petitioner].”  307 F.3d
at 422.  Although this was a post-AEDPA case, and the Sixth Circuit’s opinion identified
§2254(d) as the framework governing its ability to grant relief, the court engaged in no direct
discussion of how the state courts’ denial of relief offended §2254(d)(1) or (d)(2).

193) DePew v. Anderson, 311 F.3d 742, 749-751 (6th Cir. 2002), cert. denied, 540 U.S. 888
(2003).  A majority of the Sixth Circuit panel affirmed the grant of sentencing phase relief in
this pre-AEDPA Ohio capital case, finding that improper statements during the prosecutor’s
closing argument violated petitioner’s Fifth and Eighth Amendment rights.  The only
mitigating factor petitioner offered at trial was that he was a peaceful person with no criminal
history, and that he had acted out of character when he committed the murders.  The
prosecutor made “several inflammatory statements” aimed at undercutting petitioner’s claim,
including:  suggesting, without record support, that petitioner had previously been injured in
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a knife fight at a convenience store; telling the jury that, if petitioner received a sentence less
than death, he could be paroled;  and arguing to the jury that if petitioner had taken the stand
and testified, the prosecutor would have asked him if he had convicted of another crime after
the date of this offense.  The prosecutor also convinced the judge to admit a photograph,
purportedly of petitioner standing next to a marijuana plant, without laying any foundation
for admissibility.  With regard to the Eighth Amendment implications of the
prosecutor’s conduct, the majority stated as follows:  

While improper comments of a prosecutor do not generally warrant
automatic reversal, the statements in the case at bar require it because they
go to the heart of the defendant’s sole mitigating theory.  Allowing the
prosecutor to make inadmissible, inflammatory--and in the words of the Ohio
Supreme Court, “misleading” – statements which directly undercut the
defendant’s sole theory of mitigation effectively undermines the defendant’s
right under the Eighth Amendment to receive the “constitutionally
indispensable” consideration of his proffered mitigating evidence.  

Additionally, the majority found that the prosecutor’s statement concerning petitioner’s
failure to testify violated his Fifth Amendment rights under Griffin v. California.  

Turning to the question whether these errors were harmless, the majority rejected the
state court’s conclusion that they were, explaining as follows:

The Supreme Court of Ohio did not precisely hold all of these manifold
errors to be “harmless.”  Rather, it said that the crime was “brutal” and that
reversal of the death penalty on these grounds violated the “interest of the
public, which has every right to expect its criminal justice system to work
effectively.” [citation omitted]. This is not the proper constitutional
definition of harmless error.

The majority went on to conclude that, “[c]umulatively, it is clear that these errors are not
harmless.”

194) Schultz v. Page, 313 F.3d 1010 (7th Cir. 2002), cert. denied, 538 U.S. 1057 (2003).  The
Seventh Circuit affirmed the grant of relief in this non-capital Illinois murder case, finding
the state court’s denial of relief on petitioner’s Ake v. Oklahoma claim both contrary to, and
an unreasonable application of, federal law.  Shortly before trial was set to begin, defense
counsel requested that petitioner be evaluated for competency.  After receiving additional
discovery, defense counsel filed a second motion seeking an evaluation of petitioner’s sanity
at the time of the offense.  The court granted the request for a competency evaluation, but
denied the motion for an evaluation of sanity at the time of the crime, reasoning that petitioner
had not given notice of an insanity defense, and that the results of the competency evaluation
did not suggest a basis for raising such a defense.  The state appellate court rejected
petitioner’s Ake claim on direct appeal, finding that Ake did not apply, and that petitioner “did
have access to psychiatric care” in the form of the one-day competency evaluation performed
prior to trial.  313 F.3d at 1014.

Agreeing with the state that “a federal court reviewing a habeas petition should
examine the decision of the last state court to rule on the merits of the issue,” 313 F.3d at
1015, the Seventh Circuit examined the state appellate court’s rejection of petitioner’s Ake
claim and found it lacking in several respects.  Among other problems, the Seventh Circuit
noted the state court’s inappropriate reliance on the fact that the prosecution did not seek to
have petitioner evaluated: “The absence of such an examination by the State . . . cannot be
used by a court to determine that an indigent defendant is not entitled to an examination when
the defendant initiates the request for one.  313 F.3d at 1016.  The court also rejected the state
court’s belief that petitioner was given all he needed through the competency examination
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ordered by the trial court, observing that “it is difficult to understand why the Illinois appellate
court considered a fitness examination sufficient for purposes of determining Schultz's sanity
at the time of the crime.” 313 F.3d at 1017. (emphasis by court).  After finding further that
“there is ample evidence to suggest that Schultz’s sanity at the time of the crime would be a
significant factor at trial,” the Seventh Circuit concluded that the state court’s “treatment of
Ake was not minimally consistent with the facts and circumstances of Schultz’s case,” such
that the district court’s grant of relief should be affirmed.

195) Bradley v. Duncan, 315 F.3d 1091, 1096 (9th Cir. 2002), cert. denied, 540 U.S. 963 (2003). 
A majority of the Ninth Circuit panel affirmed the grant of relief in this California drug case,
finding that the trial court’s refusal to instruct petitioner’s jury on the defense of entrapment
violated state law, and petitioner’s due process right to present a defense, and constituted an
unreasonable application of federal law.  Petitioner’s first trial, at which he testified in his
own defense and received an entrapment instruction, ended in a mistrial after the jury failed
to reach a verdict;  the second trial, at which petitioner’s previous testimony was read into the
record by the prosecution and the trial court refused to instruct on entrapment, ended in
conviction.  The thrust of petitioner’s defense was that he purchased and delivered drugs only
to ease the condition of an obviously suffering addict who, while unknowingly acting as an
agent of two undercover officers, “targeted [petitioner] individually and begged him for
drugs.”  As the Ninth Circuit majority described it, “[t]his was a case in which the police used
a decoy whose physical suffering would appeal to the sympathies of most people.”

196) Patterson v. Haskins, 316 F.3d 596 (6th Cir. 2003).  The Sixth Circuit reversed the district
court’s denial of relief and granted the writ in this Ohio case involving a father convicted of
“involuntary manslaughter based on child endangering” in connection with the death of his
three-year-old daughter.  The court found that “proximate causation is an essential element
of the offense of involuntary manslaughter,” and that although the trial court instructed the
jury on that element as it related to two other variations of the offense, it did not include the
element in its instruction on “involuntary manslaughter based on child endangering” – the one
offense as to which the jury convicted petitioner.  Examining this omission under §2254(d),
the Sixth Circuit focused on the state appellate court’s reliance on its finding that the
instructions “were ‘sufficiently detailed’ to sustain [the] conviction because the instructions
for that offense were ‘bookended’ by instructions that included causation as an element of
involuntary manslaughter based on other predicate acts.”  Characterizing this as a “legal issue
rather than a factual determination,” the court proceeded to analyze the state court’s decision
under §2254(d)(1)’s “contrary to” clause, using United States v. Gaudin, 515 U.S. 506 (1995),
as the governing “clearly established” law.   After additional discussion, the court summarized
its conclusion that the state court’s decision was “contrary to” Gaudin as follows:

Instead of examining whether the trial court’s instructions complied with the
constitutional mandate that gives a criminal defendant “the right to have a
jury determine, beyond a reasonable doubt, his guilt of every element of the
crime with which he is charged,” the Ohio Court of Appeals concluded that
the jury instruction was “sufficiently detailed,” because the trial court had
correctly instructed the jury as to all of the elements of two other crimes with
which Patterson was charged. By applying a standard that requires the jury
instructions only to be “sufficiently detailed,” the Ohio Court of Appeals
applied a rule that contradicted the governing law as set forth . . . in . . .
Gaudin . . .

316 F.3d at 609 (emphasis by Sixth Circuit).
The court went on to find that the error (which the state conceded at oral argument)
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was not harmless.  Among other reasons, the court noted that “the jury was in fact confused
as to the elements of involuntary manslaughter,” as evidenced by its request during
deliberations for clarification on the definition of that offense, and that the trial court’s
inclusion of “proximate cause” in the instructions before and after the one at issue here made
the jury “likely to consider the absence of the element as being a meaningful distinction
between involuntary manslaughter based on child endangering, on the one hand, and [the
involuntary manslaughter offenses described in the other instructions] on the other.” 316 F.3d
at 610.  Finally, the court noted that, despite these factors, it would find the error harmless if
the omitted element had been “‘uncontested and supported by overwhelming evidence,’” but
found that “is not the case here” since petitioner “disputed the cause of [his daughter’s]
injuries, and the proof that he caused them was not ‘overwhelming.’”  316 F.3d at 610.

197) Cargle v. Mullin, 317 F.3d 1196 (10th Cir. 2003). In this Oklahoma capital case, the Tenth
Circuit held that the prosecution committed misconduct at the guilt-or-innocence phase in at
least two ways: first, by arguing to the jury that the state does not and would not prosecute an
innocent person; and second, by using petitioner’s co-defendant’s immunity agreement, which
had been admitted into evidence, to argue that “not one iota of evidence has come forth that
[the co-defendant] was involved in these killings . . .”  317 F.3d at 1220-1221.  Applying
Brecht, the court further concluded that the cumulative effect of the ineffective assistance of
petitioner’s counsel and the instances of prosecutorial misconduct warranted a grant of relief.

The court also agreed with the district court that the prosecution committed
misconduct during sentencing phase closing argument by urging the jury to finish the work
started by the police and  prosecutors, thereby misleadingly “suggesting that jurors are part
of ‘the team’ of the prosecution and police, rather than impartial arbiters between the State
and the defendant.” Assessing this issue under §2254(d)(1), the court found the state court’s
rejection of petitioner’s claim on direct appeal to be an unreasonable application of federal
law.  The court explained that the state court, “in effect, edited out the obvious, impermissible
thrust of the prosecution’s remarks and then approved of the innocuous remainder.” Without
determining whether the prosecutorial misconduct, standing alone, warranted relief, the court
concluded that, “when considered with the other errors at the sentencing stage, we have no
difficulty finding cumulative error.” 317 F.3d at 1223. [See also SUCCESSFUL CASES –
INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS (summarizing grants of relief in this case on
petitioner’s ineffective assistance of counsel claims)] 

198) Davis v. Mitchell, 318 F.3d 682, 685 (6th Cir. 2003), cert. denied, 542 U.S. 945 (2004).  A
majority of the Sixth Circuit panel granted sentencing phase relief in this post-AEDPA Ohio
capital case, finding that the state court’s denial of relief on petitioner’s Mills / McKoy claim
was contrary to clearly established federal law.  Petitioner based his claim on  the combination
of an “acquittal first” instruction, under the which the jury was required to unanimously reject
the death penalty before considering imposition of a life sentence, and a general unanimity
instruction telling jurors that “the law requires that in order for you to reach a decision all 12
of you must be in agreement.”  After considering these instructions, as well as the verdict
form which required twelve signatures for a life sentence, the majority concluded that “there
is a reasonable likelihood that the jury believed that it could not render a verdict in favor of
life imprisonment rather than death unless the jury was unanimous with respect to its
reasoning on the presence of mitigating factors and unless the jury was unanimous in rejecting
the death penalty.” 

199) Lewis v. Lewis, 321 F.3d 824, 834 (9th Cir. 2003). The Ninth Circuit granted relief on
petitioner’s Batson claim in this non-capital California murder case, finding that the state
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courts unreasonably applied Batson. The court summarized its conclusions as follows:
The trial court did not conduct a meaningful step-three analysis, and the
limited analysis in which it did engage pointed towards sustaining, not
denying, the Batson motion. The court rejected some of the prosecutor’s
reasons, offered a conflicting analysis of the record support for the
prosecutor’s third reason, and found only that the reason was “probably . . .
reasonable.” The record warrants a finding of pretext as to the reason cited
by the trial court. ¶ The appellate court did not attempt to rectify the trial
court’s failure to engage in a proper, step-three analysis. Instead, it adopted
the problematic reason on which the trial court relied and cited a new, even
more problematic reason, as an alternative ground for affirming. In addition
to the fact that the trial court may have rejected the alternative reason
adopted by the appellate court, the second reason depended entirely on the
prosecutor’s credibility. The record and the trial court's findings undermined
the prosecutor's credibility. 

200) Cook v. McKune, 323 F.3d 825, 839-840 (10th Cir. 2003).  The Tenth Circuit granted relief
in this Kansas murder case, agreeing with petitioner that his Confrontation Clause rights were
violated by the admission at trial of the preliminary hearing testimony of the only witness who
claimed to have been present at the scene, and to have seen petitioner kill the decedent.  The
court found the state court’s conclusion that the prosecution had put forth sufficient effort to
secure the witness’ presence for trial to be  “simply unreasonable.”  This, in combination with
the fact that the witness’ absence prevented petitioner from cross-examining him about his
affair with the attorney for the original suspect in the murder, which came to light after the
preliminary hearing, led the court to conclude that the state courts’ “decision to the contrary
was an unreasonable application of established federal law . . .”  Having found constitutional
error, the court noted that the state had not contended that such an error would be harmless
and, in footnote 9, stated as follows:  “We do not consider this to be an appropriate case for
us to conduct harmless error review unassisted by briefing by the parties or consideration by
the district court.” 

201) Hart v. Attorney General for the State of Florida, 323 F.3d 884, 893-894 (11th Cir. 2003),
cert. denied sub nom. Crist v. Hart, 540 U.S. 1069 (2003).  A majority of the Eleventh
Circuit panel granted relief in this non-capital armed robbery and murder case, finding that
petitioner, who was seventeen years old at the times of the crime and interrogation, did not
knowingly, voluntarily and intelligently waive his right to counsel, and that admission of his
confession was therefore error.  After establishing that the state courts’ analysis was contrary
to federal law because it omitted an examination of the totality of the circumstances, the court
found that, under the totality of the circumstances, petitioner’s “waiver was, in fact, the
product of deception and was not ‘made with a full awareness of both the nature of the right
being abandoned and the consequences of the decision to abandon it.’” (quoting Moran, 475
U.S. at 421).  After noting that “[o]ur analysis cannot end with Hart’s signing of [a] waiver
form,” and observing that, “[a]lthough asking for the pros and cons of hiring a lawyer is not
an unequivocal request for counsel, it does indicate that Hart did not fully understand his right
to counsel and was asking for clarification of that right,” the majority discussed the crux of
petitioner’s claim, in part, as follows:

Hart asked [interrogator] Schuster for a clarification of his right to counsel,
and Schuster responded by telling him that the disadvantage of having a
lawyer present was that the lawyer would tell Hart not to answer
incriminating questions.  The reason for requiring a lawyer during custodial
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interrogation is to protect a suspect’s privilege against self incrimination, yet,
[the interrogator] in effect told Hart that this was the disadvantage of having
a lawyer.  ¶  During this colloquy on the pros and cons of hiring a lawyer,
Schuster also told Hart that “honesty wouldn’t hurt him[]” . . . [which]
contradicted the Miranda warning that anything he said could be used against
him in court. [footnote omitted]  The phrase “honesty will not hurt you” is
simply not compatible with the phrase “anything you say can be used against
you in court.” The former suggested to Hart that an incriminating statement
would not have detrimental consequences while the latter suggested
(correctly) that an incriminating statement would be presented at his trial as
evidence of his guilt.

From there, the majority concluded that, “[g]iven the totality of the circumstances surrounding
the interrogation, which include Hart’s trust of [the interrogator] and [the interrogator’s]
statements contradicting the Miranda warnings, we cannot say that Hart’s decision to waive
his rights and confess was voluntary, knowing, and intelligent.”  Finally, the majority –
applying the “reasonable possibility that the evidence complained of might have contributed
to the conviction” standard from Fahy v. Connecticut, 375 U.S. 85, 86-87 (1963) – found that
the admission of petitioner’s statement was not harmless.  The majority explained that,
“without Hart’s statement” the other evidence introduced against petitioner at trial “was
insufficient to establish his guilt.”

202) Lancaster v. Adams, 324 F.3d 423, 433-434 (6th Cir. 2003), cert. denied, 540 U.S. 1004
(2003).  The Sixth Circuit affirmed the district court’s grant of relief in this Michigan murder
case, finding that the state trial and appellate courts each unreasonably applied clearly
established federal law in rejecting petitioner’s Batson claim.  The trial court did so by
reversing its original ruling that the prosecution acted with discriminatory purpose in
removing a juror solely on the ground that the prosecution’s decision to allow a different
African-American juror to remain cast its motivations in a different light.  The Sixth Circuit
explained that the “trial court’s factual findings made in support of its ultimate ruling that
Petitioner failed to establish a Batson violation . . . are, at their core, based on nothing more
than the prosecution’s decision not to raise a peremptory challenge to a subsequently selected
African-American venire member . . . These findings are short- sighted and fly in the face of
the spirit and purpose of Batson.”  The Sixth Circuit went on to conclude that the state
appellate court’s decision rejecting petitioner’s Batson claim on the ground that petitioner had
not established a prima facie case of discrimination also involved an unreasonable application
of federal law, namely Hernandez v. New York, 500 U.S. 352 (1991), which “made clear” that
once a trial court has ruled on the ultimate question of discrimination, “‘the preliminary issue
of whether the defendant had made a prima facie showing becomes moot.’”  “[T]he Michigan
Court of Appeals acted unreasonably,” the Sixth Circuit concluded, “when it rested its holding
on an issue that had become moot.”

203) McKenzie v. Smith, 326 F.3d 721, 728 (6th Cir. 2003), cert. denied, 540 U.S. 1158 (2004). 
The Sixth Circuit granted relief on petitioner’s sufficiency of the evidence claim in this
Michigan “assault with intent to kill” case.   The court first determined that the only evidence
connecting petitioner to the assault on the three-year-old victim was a hearsay statement by
the victim, reported at trial by the victim’s grandmother, in which the girl identified her
“daddy” – a name she used for petitioner, who was not actually her father – as being the
person who hurt her.  The court went on to find that, given the stipulation at trial that the
victim was not competent to testify, as well as evidence from several independent sources
both that she was psychologically unstable during the time the statement was allegedly made,
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and that she may have actually said “Donna,” not “daddy,” the hearsay statement “simply does
not constitute proof beyond a reasonable doubt.”  The court therefore reversed the district
court’s denial of relief, and remanded with instructions to grant the writ.

204) Ellis v. Mullin, 326 F.3d 1122, 1129 (10th Cir. 2002), cert. denied, 540 U.S. 977 (2003). 
A majority of the Tenth Circuit panel granted relief in this Oklahoma capital case, finding that
the trial court’s exclusion of a psychiatrist’s report during the guilt-or-innocence phase of
petitioner’s trial, at which petitioner’s only defense was insanity, violated the rule of
Chambers v. Mississippi, 410 U.S. 284 (1973).  The majority found that the state appellate
court “unreasonably determined the facts in light of the evidence presented when it concluded
that the [expert] report did not bear upon Ellis's sanity at the time of the incident.”  Among
other things, the majority noted that “[t]he report stated that Ellis ‘had a severe dissociative
disorder in the past’ and he ‘may have been completely depersonalized at the time of the
incident.’”  Describing the prejudice petitioner suffered, the majority observed that, “[w]ith
[the report’s] diagnosis and observations excluded during the guilt phase, Ellis’s case for
insanity was highly vulnerable to the argument, seized upon by the prosecution in its closing
argument . . ., that Ellis only began faking mental illness around the time of the killings.” 
Based on these conclusions, the majority granted the writ.

205) Powell v. Galaza, 328 F.3d 558 (9th Cir. 2003).  On remand from the Supreme Court for
reconsideration in light of Early v. Packer, 537 U.S. 3 (2002), the Ninth Circuit adhered to
its determination that petitioner was entitled to relief from his conviction for failing to appear. 
During trial, the judge instructed the jury that petitioner’s own testimony satisfied the specific
intent element of the crime – the only element of the crime that was contested before the jury. 
On direct appeal, the state appellate court rejected petitioner’s challenge to the trial court’s
action, and went on to state that, even if the trial court erred, the error was harmless.  The
Ninth Circuit found both determinations to be contrary to federal law.  After identifying
Carella v. California and Sandstrom v. Montana as “the controlling authority here,” the court
found that “[t]he trial court’s instruction improperly removed the element of specific intent
to evade the court process – the only contested issue – from the jury’s consideration and in
effect commanded a directed verdict for the state. Under Carella and Sandstrom, this was
error.”  328 F.3d at 563.  The court next explained that the state court’s application of
harmless error analysis was contrary to Sullivan because “[t]he instruction here . . . is
effectively the same as a directed verdict for the state, because the judge instructed the jury
that the only contested element of the offense had been satisfied. * * * An instruction that the
only contested element has been satisfied cannot be reviewed for harmless error because the
wrong entity – the judge rather than the jury – is responsible for rendering the verdict.”  328
F.3d at 566.  

206)  Cotto v. Herbert, 331 F.3d 217 (2nd Cir. 2003).  The Second Circuit granted relief in this
New York second degree murder case, finding that the state court unreasonably applied the
forfeiture-by-misconduct doctrine by prohibiting cross-examination of a witness who actually
testified at trial.  The witness’ out-of-court identification of petitioner as the shooter was
admitted at trial through the police testimony, but cross-examination of the witness during his
own testimony was precluded on the ground that he and his family had been threatened.  The
Second Circuit concluded that the error created by the trial court’s unreasonable application
of the forfeiture doctrine to these circumstances was not harmless inasmuch as the witness
was the only person to identify petitioner as the shooter, his testimony and out-of-court
statements were not cumulative and contained contradictions, no physical evidence linked
petitioner to the shooting, and the state’s case rested primarily on the hearsay statements of
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the witness and the victim.
207) Powell v. Collins, 332 F.3d 376 (6th Cir. 2003).  In this pre-AEDPA Ohio capital case, the

Sixth Circuit granted relief on petitioner’s Ake v. Oklahoma, and on his related contention that
he was entitled to a continuance before the start of the sentencing phase in order to perform
necessary psychological investigation and testing. The trial court denied petitioner’s numerous
requests, before and during trial, for the appointment of an independent psychologist, but did
appoint a n expert from the “court psychiatric clinic.”  That expert evaluated petitioner for
competency, but acknowledged that she lacked sufficient time or expertise to perform
neuropsychological testing necessary to explore the contention that petitioner suffered from
organic brain damage.  In concluding that petitioner was entitled to the assistance he sought,
the Sixth Circuit held that “an indigent criminal defendant's constitutional right to psychiatric
assistance in preparing an insanity defense is not satisfied by court appointment of a ‘neutral’
psychiatrist – i.e., one whose report is available to both the defense and the prosecution. . . .
As a result, . . . so long as petitioner made the requisite preliminary showing that his sanity
at the time of the offense was to be a ‘significant factor at trial,’ the trial court erred in failing
to grant petitioner’s motion for an independent psychiatrist.” 332 F.3d at 392.  The court then
proceeded to conclude that petitioner had “provided the trial court with the necessary
particularized facts sufficient to trigger Ake’s requirement of psychiatric assistance.” Id.

As to its determination that the denial of independent psychiatric assistance was not
harmless, the court explained as follows:

The trial court’s denial of an Ake expert in this case cannot be considered
harmless error inasmuch as, by her own admission, [the court expert] was not
equipped to conduct the appropriate examination required for her to set forth
all of the facts or information the jury should have considered at mitigation.
[The expert] began by acknowledging that “mitigation is a much broader
question than addressed to date ... and if the Court wants a full
understanding, I feel it is important to use the techniques to answer those
questions.” (. . .) She then went on to explain that neither she nor any other
staff member at the court’s psychiatric clinic were qualified to conduct the
type of testing and evaluation that was required to diagnose Petitioner with
organic brain damage for the purpose of showing the effect of that factor at
mitigation. [The expert] indicated that such testing would require a referral
to a comprehensive medical facility and specialists in the appropriate fields
– precisely the type of assistance Petitioner sought but was denied. ¶ 
Accordingly, . . . the testimony of an independent psychiatrist . . . – may have
provided facts and information for the jury to consider at mitigation, which
may have led to a different recommendation by the jury at sentencing. We
therefore believe that the lack of the expert assistance which Petitioner
sought, and which he was entitled under Ake, [was not harmless].

332 F.3d at 395.  Having concluded that petitioner was entitled to the expert assistance he
sought, the court also granted relief on his related claim that he was denied a fair trial as a
result of the trial court’s refusal to grant a continuance to afford him the time necessary to
perform the types of additional investigation and testing identified by the court expert. 
[Editor’s note:  The Sixth Circuit also granted relief on petitioner’s sentencing phase
ineffective assistance of counsel claim. See SUCCESSFUL CASES – INEFFECTIVE ASSISTANCE

OF COUNSEL CLAIMS] 

208) Nulph v. Cook, 333 F.3d 1052 (9th Cir. 2003).  The Ninth Circuit granted relief on
petitioner’s claim that the Oregon Board of Parole’s increase of his minimum term of
imprisonment following an earlier grant of relief on an ex post facto violation was
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presumptively vindictive under North Carolina v. Pearce, 395 U.S. 711 (1969). Prior to
petitioner’s first successful habeas petition, the board had set his minimum term at 30 years;
on remand following the initial grant of relief, however, the board set his minimum term at
75 years.  Applying the presumption of vindictiveness prescribed in Pearce, and finding that
the state had failed to rebut that presumption, the Ninth Circuit again granted relief.

209) Ward v. Sternes, 334 F.3d 696 (7th Cir. 2003).  A majority of the Seventh Circuit panel
affirmed the grant of relief in this non-capital Illinois murder case, finding that “the Illinois
appellate court committed unreasonable error when it upheld the trial court’s ruling that Ward
actually understood his right to testify and personally, knowingly, and intelligently waived
that right.” 334 F.3d at 698.  Petitioner raised an insanity defense to the charge that he
murdered his wife, and supported that defense with uncontradicted evidence that he had
severe damage to his frontal and temporal lobes, and that the temporal lobe “injury resulted
in . . . aphasia.”  334 F.3d at 699 .  Among other things, petitioner’s condition resulted in a
“severe language processing deficit” which could only be overcome by a willingness to
“expend an inordinate amount of patience with Ward.” 334 F.3d at 706.  Examining
petitioner’s claim concerning his right to testify, the panel majority concluded that “the trial
court did not exercise that level of extraordinary patience in extracting Ward’s purported
waiver.”  334 F.3d at 706.  Rather, the trial court had determined that petitioner waived his
right to testify by answering “I guess, I don’t know,” when asked if he agreed with his
counsel’s advice that he should not testify.  As to this, the majority stated that “more than an
equivocal, ‘I guess, I don't know,’. . . was required to ensure an accused with severe brain
damage was knowingly and intelligently waiving a fundamental right.” 334 F.3d at 706.  After
noting further that the state appellate court “relied too heavily on [trial] counsel’s strategic
decision to preclude Ward from testifying,” since the right to testify is personal to the
defendant, the majority concluded that the “decision finding waiver under these circumstances
was unreasonable error in light of governing Supreme Court precedent that requires personal,
knowing, and intelligent waivers of fundamental rights.” 334 F.3d at 707-708.  

210) Alcala v. Woodford, 334 F.3d 862 (9th Cir. 2003).  The Ninth Circuit granted relief on
several claims in this 1979 (retried in 1986) California capital case. Petitioner had been
convicted on circumstantial evidence, inconsistent eyewitness identifications, and suspect
jailhouse informant testimony;  no physical evidence linked him to the murder of the victim,
a twelve year old girl. [Editor’s note:  For a summary of the Ninth Circuit’s resolution of
petitioner’s ineffective assistance of counsel claims, see SUCCESSFUL CASES – INEFFECTIVE

ASSISTANCE OF COUNSEL CLAIMS].
Petitioner contended, and the Ninth Circuit agreed, that his due process right to

present a defense under Chambers v. Mississippi, Crane v. Kentucky and other cases was
violated when the trial court permitted the testimony of the prosecution’s star witness from
petitioner’s first trial to be read into the record but refused to permit petitioner to call an
expert to testify about the unreliability of the witness’ testimony.  The witness had changed
her story no fewer than six times during the years between the murder and trial, and
substantial evidence indicated that police had hypnotized her.  At the second trial, the witness
claimed that she had no memory of the events she testified to at the first trial, or of even
testifying at that trial.  Petitioner’s expert was prepared to testify, among other things, that the
witness’s earlier testimony was unreliable and reflected suggestions given to her by law
enforcement.  The Ninth Circuit found that this expert testimony “would have provided a
formidable defense tool . . . [which] would cast serious doubt on the most damning portions
of [the witness’] testimony.”  the court further concluded that, inasmuch as the witness “was
the only person to place Alcala at the murder scene with the murder victim close in time to
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the theorized murder date,” “the exclusion of the [the expert] likely had a substantial and
injurious effect or influence on the jury’s verdict.” 334 F.3d at 878.

The Ninth Circuit further found that petitioner was deprived of a fair trial as a result
of the following series of errors which, considered cumulatively, prejudiced his defense. 
First, the trial court excluded testimony from a witness who claimed to have seen the victim
the day after she was to have been killed under the prosecution’s theory, and from two other
witnesses, a paroled murderer and the police officer who questioned him after seeing him
emerge from the woods approximately 100 feet from where the victim’s body was later found. 
Second, the trial court, over defense objection, admitted completely irrelevant evidence that
a knife made by the same company which made two complete, unused sets of knives found
at petitioner’s home was found near the victim’s body.  The evidence was irrelevant because
it was clear that the questioned knife had not been part of the sets seized from petitioner’s
home, and other testimony indicated that knives like the one found at the crime scene were
available at thousands of retail locations across the west.  Third, trial counsel was ineffective 
for failing to prepare a witness called to rebut jailhouse snitch testimony offered by the
prosecution;  petitioner was prejudiced when the unprepared witness was confronted on cross-
examination with a statement he had himself given years earlier, in which he claimed
petitioner had confessed the crime to him.  Fourth, trial counsel was also ineffective for
failing to investigate the crime scene evidence, which would have yielded evidence
discrediting the allegedly hypnotically enhanced testimony of the state’s key witness
(discussed above).  Having identified the errors to be assessed, the Ninth Circuit went on to
conclude that “the cumulative impact of these errors goes to the heart of the prosecution’s
theory of the case and undermines every important element of proof offered by the
prosecution . . . [A]fter reviewing the errors . . ., we are left with the unambiguous conviction
that the verdict in this case was not the result of a fair trial.” 334 F.3d at 893.

211) Su v. Filion, 335 F.3d 119, 128-129 (2nd Cir. 2003).  The Second Circuit granted relief in
this New York attempted murder, assault and weapons possession case on petitioner’s claim
that the prosecution knowingly presented and failed to correct false testimony from a
cooperating witness.  At petitioner’s trial, the witness denied the existence of any agreement
between himself and the prosecution in connection with criminal charges he had been facing. 
The prosecutor objected when defense counsel challenged this claim, and sought to
affirmatively bolster the witness’ credibility during closing argument.  Subsequently,
information came to light indicating that on the very day the witness testified against
petitioner he also entered a negotiated guilty plea in front of a different judge.  The transcript
of the plea hearing made clear that the prosecution and the witness had reached a deal,
pursuant to which the witness received probation on an extortion charge.  After discussing the
possibility that the state court’s summary rejection of petitioner’s due process claim had not
been adjudicated on the merits, the Second Circuit found it unnecessary to resolve that
question, concluding instead that “it would be an unreasonable application of the standard for
prejudice clearly set out . . . in cases like Napue, Giglio and Agurs, to find insufficient
prejudice in this case.”  In reaching this conclusion, the court rejected the state’s argument
that petitioner had been dilatory in failing to pursue the witness’ falsehoods more aggressively
at trial.  The court stated:

[W]hen a prosecutor says that there was no deal and later elicits testimony
from a witness denying the existence of a deal, it would be an unreasonable
application of federal law, as determined by the Supreme Court, to fault the
defendant for not proceeding in his cross-examination on the assumption that
the prosecutor is a liar.
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212) Himes v. Thompson, 336 F.3d 848, 864 (9th Cir. 2003).  The Ninth Circuit granted relief on
petitioner’s Ex Post Facto Clause challenge to the Oregon Board of Parole’s application of
its 1994  regulations to petitioner, who was convicted and sentenced for a 1978 offense. 
Under the rules in place at the time of the offense, a parolee reincarcerated following a parole
violation could be required to serve additional time ranging from a period of months to the
remainder of his full sentence.  Under the 1994 rules change the Board’s only reincarceration
options were 90 days or the remainder of the full sentence term. Applying the changed rules
to petitioner following the revocation of his parole for fantasizing about women, the Board
reincarcerated him for a period of just under thirty years.  Finding that this “change in the
measure of punishment for parole revocations between the time of Himes’ offense and those
in effect when his parole was revoked was extreme,” the court held that “it was objectively
unreasonable for the Oregon Courts to decide that there was no ex post facto violation. The
petition is granted. Himes is entitled to have his parole rerelease considered under the
guidelines in place in 1978.” 

213) Hill v. Hofbauer, 337 F.3d 706, 720 (6th Cir. 2003).  The Sixth Circuit upheld the district
court’s grant of relief in this Michigan murder and armed robbery case, finding that the state
appellate court’s rejection of petitioner’s Confrontation Clause challenge to the admission of
his non-testifying co-defendant’s statement was both contrary to and an unreasonable
application of federal law.  Having found constitutional error, the court went on to examine
the question of harmlessness and concluded that the inadmissible statement supplied key
evidence necessary to establish that petitioner knew the triggerman had a gun, which was
essential to his responsibility both for murder under Michigan aider and abettor law, and for
the assault with intent to rob charge.  After finding that the error was not harmless, the court
declared that “Hill is entitled to a new trial on both charges.”

214) Brown v. Poole, 337 F.3d 1155, 1161 (9th Cir. 2003).  A majority of the Ninth Circuit panel
granted the writ and ordered petitioner to be “released from custody forthwith,” finding that
the State of California breached its oral plea agreement with petitioner, under which she was
required to serve only half of the 15 year minimum sentence for second degree murder,
provided she maintained a clean prison record.  The majority treated the issue in this case as
a question of law – whether petitioner was entitled to the benefit of the agreement’s
unambiguous terms – and in so doing, was able to set aside factual findings as to certain parol
evidence upon which the state courts relied in denying relief.  The majority went on to
conclude that, because petitioner had already served more than twice the amount of time
required under her agreement – and regardless of the state’s contention that the prosecutor
actually had no authority to agree to such terms – “specific performance [is] the only viable
remedy.” 

215) Aki-Khuam v. Davis, 339 F.3d 521 (7th Cir. 2003).  The Seventh Circuit affirmed the district
court’s grant of relief in this Indiana capital case, finding that petitioner’s due process and
equal protection rights were violated by the trial court’s misunderstanding and misapplication
of Batson v. Kentucky.  Relying on its understanding that Batson had “[a]lmost” transformed
peremptory challenges to the equivalent of challenges for cause, the trial court during jury
selection “sua sponte instructed counsel for each party to present its peremptory challenges
along with a ‘neutral reason’ for each.”  339 F.3d at 523.  The trial court went on to reject
petitioner’s reasons for five of his seven peremptory strikes, even though none of those
reasons suggested discriminatory intent.  Explaining its decision to affirm the grant of relief,
the Seventh Circuit described two of the “various errors in the trial court’s administration of
the Batson test” as follows:
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First, at no time did the prosecution raise a Batson challenge to Petitioner’s
peremptory strikes, much less establish a prima facie showing of purposeful
discrimination. Rather, the trial judge replaced the first step of the Batson
analysis with the court’s presumption of purposeful discrimination, thereby
saddling Petitioner with the burden of overcoming that presumption. . . . A
presumption of discriminatory intent during voir dire is . . . contrary to
federal law as established in Batson and subsequent related cases.  ¶  Second,
. . . the trial court rejected Petitioner’s race-neutral explanations not because
they demonstrated a discriminatory motive, but rather because the trial court
found the reasons, “terrible,” unsupported in the record, based on a
prospective juror’s response to a “trick question,” or due to defense counsel’s
introduction of the word “slickster.” Insofar as the trial court rejected
Petitioner’s reasons outright as unreasonable or implausible (and not because
they evinced some inherent discriminatory intent) it applied precisely the
standard that Purkett [v. Elem, 514 U.S. 765 (1995),] rejects.

339 F.3d at 527.  The Seventh Circuit went on to reject the state’s argument that the trial court
was merely applying a greater level of protection for petitioner’s rights than Batson requires,
finding instead that “[p]etitioner had a substantial and legitimate expectation that he would
be tried by a jury selected in accordance with Indiana state law and federal constitutional law,
including those provisions guaranteeing his right to exercise peremptory challenges.” 339
F.3d at 529.  From there, the court concluded that “the state trial court proceedings, and the
state supreme court review thereof, resulted in a decision contrary to, and involving an
unreasonable application of, federal law as determined  by the United States Supreme Court
in Batson and its progeny.” Id.

216) Bailey v. Rae, 339 F.3d 1107, 1116-1118 (9th Cir. 2003).  The Ninth Circuit granted relief
from two of petitioner’s seven convictions for sexual offenses against a mentally disabled
teenage girl.  As to the two counts on which relief was granted, the court found that the state
violated Brady v. Maryland by failing to disclose reports by an expert who had counseled the
victim in connection with previous sexual abuse.  These reports contained information
undermining the state’s evidence on the victim’s inability to consent to sexual activity, which
was an essential element of the two offenses.  Although the undisclosed evidence was
arguably cumulative to the testimony  of the victim herself, the Ninth Circuit nevertheless
found it material, explaining that the expert “was uniquely qualified to report as a neutral
observer whether any mental defects suffered by [the victim] would have rendered her
incapable of consenting to the sexual acts at issue.” As to §2254(d), the state court’s decision
was contrary to federal law in that it applied an “overly burdensome” standard of materiality,
and involved an unreasonable application of federal law by failing to examine the materiality
of the evidence in the context of the entirety of the evidence presented at trial.

217) Torres v. Berbary, 340 F.3d 63, 71-72 (2nd Cir. 2003).  The Second Circuit granted relief
on petitioner’s claims that his due process rights were violated by the trial court’s failure to
afford him an adequate sentencing hearing.  Petitioner was originally ordered to complete a
drug treatment program and instructed that, if he did so successfully, he would be permitted
to re-plead to a misdemeanor and receive a time-served sentence;  if he failed to complete the
program, he would be sentenced to a felony term of four and one half to nine years in prison. 
Shortly after entering the program, petitioner was expelled due to unspecified allegations that
he may have been associated with an organized effort to distribute drugs within the facility. 
Petitioner sought review by the facility director, but did not receive it;  he also sought a
hearing when he returned to the sentencing judge, but the judge declined, and resentenced him
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to the felony term.  The state appellate court upheld the resentencing, finding that the trial
judge properly relied upon the treatment facility’s report as “reliable and accurate.” 

The Second Circuit found that the state court “recognized the Supreme Court’s due
process jurisprudence relating to sentencing but applied it to the facts of this case in an
objectively unreasonable manner.” The court summarized its conclusions as follows:

We think that well-settled and clearly established Supreme Court due process
jurisprudence or, at the very least, a reasonable extension of it, mandates a
finding of denial of due process in Torres’ sentencing. The following
elements, unique to this case, compel the issuance of a writ of habeas corpus:
total reliance by the trial court on a hearsay report that itself contains only
uncorroborated statements of unnamed informants; omission of any finding
by the trial court as to the reliability of the informants or as to reasons for the
non-disclosure of their identities; failure of the trial court to conduct some
kind of hearing, including provision for the examination of Torres under
oath; lack of preponderating evidence of Torres’ wrongdoing; and the gross
disparity between a sentence that would release Torres to society on a plea
to a misdemeanor charge after completion of the Phoenix House program and
the four-and-a-half-to-nine-year felony sentence to state prison that he
received for violating the original sentence condition.

218) Evnachyk v. Stewart, 340 F.3d 933 (9th Cir. 2003), cert. denied sub nom. Evanchyk v.
Schriro, 541 U.S. 1067 (2004).  The Ninth Circuit affirmed the district court’s grant of relief
in this Arizona conspiracy to commit murder case.  The court found that petitioner’s due
process rights were violated when his jury was instructed in a way that permitted a conviction
on conspiracy to commit first degree murder without a finding the essential element of intent
to kill.  The court further concluded that the error was not harmless.

219) Wansing v. Hargett, 341 F.3d 1207, 1214-1215 (10th Cir. 2003), cert. denied sub nom.
Wansing v. Hines, 540 U.S. 1091  (2003).  In this Oklahoma manslaughter case, the Tenth
Circuit granted relief on petitioner’s claim that the trial court’s comments regarding the
meaning of “reasonable doubt” violated his right to a fair trial.  During voir dire, the trial
court responded to a prospective juror’s question about the reasonable doubt standard by
relating a long story about a disapproved explanation of the standard based on the amount of
doubt that would cause a person to call of a wedding at the last minute.  Among other
problems, the Tenth Circuit noted that the trial judge’s story and explanation “implied that
there is an “extraordinarily broad range of possible meanings [for “reasonable doubt”],
including some which are plainly unconstitutional, and informed the jurors that they had to
resolve the definitional issue for themselves, in the ‘individuality’ of their own "conscience
and reason.’”  After further discussion, the Tenth Circuit concluded as follows:

The judge’s remarks made it reasonably likely that the jury would
overestimate the amount of latitude it had in defining the reasonable doubt
standard. His story, in combination with his emphasis on the subjective
nature of each juror’s decision regarding the meaning of the term, sent two
unconstitutional messages: (1) that the reasonable doubt standard comprises
as broad a range of burdens of proof as that suggested by the wedding
analogy; and (2) that jurors have discretion to make their own subjective
determination as to what that standard should be. We conclude that it would
be an unreasonable application of clearly established federal law, as
interpreted in Cage [v. Louisiana, 498 U.S. 39 (1990) (per curiam),] and
Victor [v. Nebraska, 511 U.S. 1 (1994)], to uphold this conviction.
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220) Gill v. Ayers, 342 F.3d 911 (9th Cir. 2003).  In this California “three strikes” case, the Ninth
Circuit withdrew its earlier opinion (322 F.3d 678 (9th Cir. 2003)) and entered a new opinion
in which a majority of the panel granted relief on petitioner’s due process claim.  The majority
began by determining whether petitioner had shown a constitutional violation, then
determined whether the state court’s denial of relief ran afoul of §2254(d), and concluded by
assessing the constitutional error for harmlessness.  Petitioner contended that he was denied
due process at his “three strikes” sentencing hearing when the trial judge refused to allow him
to testify in order to explain statements contained in a sentencing report related to his 1976
assault conviction.  That conviction, standing alone, could not constitute a “strike” because
the jury’s verdict in 1976 did not indicate whether petitioner had personally harmed anyone
– an essential fact under the “three strikes” statute.  The prosecution therefore sought to
establish a “strike” by relying upon paraphrased statements attributed to petitioner in the
sentencing report, in which petitioner indicated that he had engaged in the assaultive behavior. 
At the three strikes hearing, petitioner sought to explain that the statements had been made
only in an effort to show contrition, and at a time when his personal participation in the
assault made no difference with regard to the sentence he would receive.  The trial court
denied this request on the ground that it would be unfair to “surprise” the prosecution with
such testimony, and because the prosecution would have difficulty rebutting the testimony
given the age of the case.

After surveying the relevant due process jurisprudence, the panel majority held that
“Supreme Court precedent has clearly established that due process, including the right to be
heard, applies to recidivist proceedings,” 342 F.3d at 918, and that “the state court’s decision
denying Gill the right to testify violated his Fourteenth Amendment right to due process,” 342
F.3d at 920.  The majority next examined whether the state court’s denial of relief was an
unreasonable application of federal law, observing as follows concerning the reasonableness
assessment: “It is logical to conclude that if a case presents an issue close enough for
reasonable minds to differ, then a state court’s decision resolving that issue, even if incorrect,
would not be objectively unreasonable.”  342 F.3d at 920. In this case, the majority quickly
concluded that “the unreasonableness of the state court’s error is demonstrated not only by
the degree of the error but by the reasons given for the erroneous decision.”  2003 WL
22020010 at *6. Finally, the majority found that the error was not harmless, noting that
although the trial court may or may not have believed petitioner’s explanation for the
inculpatory statements in the sentencing report, that “testimony was not only central to his
defense, it was his only defense.” 342 F.3d at 922. 

221) Hall v. Director of Corrections, 343 F.3d 976 (9th Cir. 2003) (per curiam).  A majority of
the Ninth Circuit panel granted relief in this non-capital California murder case, finding that
“false and material evidence was admitted at Hall’s trial in violation of his due process rights
. . .” 343 F.3d at 985.  The false evidence took the form of a series of handwritten questions
and answers allegedly exchanged between petitioner and a jailhouse informant.  These notes
were admitted at trial as adoptive admissions, without the testimony of the informant.  In post-
trial proceedings, petitioner presented evidence – including an admission from the informant
and testimony from document experts – that the informant “fabricated the jailhouse notes by
changing the questions after Hall had written his answers.” 343 F.3d at 980.  With regard to
prejudice, the majority explained:

There was absolutely no physical or forensic evidence connecting Hall to the
body or the alley in which it was found. The only other evidence of Hall’s
guilt was his curious and largely uncorroborated confession, which was
shown to contain multiple inconsistencies and inaccuracies. For the most
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part, the confession did not match the evidence of the crime, and the
descriptions of the position and location of the body were public knowledge.
Once Hall’s statements were shown to contain multiple discrepancies, the
jailhouse notes took on added importance. ¶  Recognizing this, in closing
argument, the prosecutor urged the jury to rely on the notes as corroborating
evidence of Hall's guilt. . . .The prosecution used [the informant’s] notes to
corroborate Hall’s confession, but the jury never had the opportunity to hear
Lee testify and to assess his demeanor and veracity.

343 F.3d at 984.  After concluding further that it had “no confidence in the verdict under these
circumstances,” the majority granted the writ.

222) Spears v. Mullin, 343 F.3d 1215, 1227-1229 (10th Cir. 2003), cert. denied sub nom. Powell
v. Mullin, 541 U.S. 909 (2004).  The Tenth Circuit affirmed the district court’s grant of
sentencing phase relief in this pair of Oklahoma capital cases, finding that the trial court’s
admission of gruesome photographs deprived petitioners of a fundamentally fair trial.  The
photos were offered primarily in support of the “heinous, atrocious and cruel” (HAC)
aggravating factor; as such, their relevance depended on their ability to show conscious
physical suffering in the part of the victim.  After noting that even the state appellate court
found the probative value of the photos “very slight,” the Tenth Circuit agreed with the
district court that their prejudicial effect outweighed their probative value.  The court
explained that “the introduction into evidence of the photographs depicting [the victim’s]
numerous post-mortem stab wounds, large gash wounds, exposed intestines and swollen face
and black eye rendered the second stage fundamentally unfair.  Because the [HAC] aggravator
focuses on . . . conscious suffering, and the evidence showed [the victim] died or lost
consciousness early on in the beating, the photographs of all of his injuries were unduly
prejudicial at the second phase.” The court further noted that the prosecution waited until the
sentencing phase to present the photos, which suggested that they were offered “solely for
their shock value,” and that “[b]ecause the photographs were the primary aggravating
evidence specifically presented at the second stage, they constitute a major part of the State’s
second-stage case.”  Finally, the court concluded that the state court’s determinations that the
photos were more probative that prejudicial, and that their introduction did not render the
sentencing phase fundamentally unfair, were objectively unreasonable.

223) Mathis v. Berghuis, 2004 WL 187552 (6th Cir. Jan. 27, 2004) (unpublished).  The Sixth
Circuit affirmed the district court’s grant of relief on petitioner’s Brady v. Maryland claim in
this Michigan rape case.  There was no physical evidence linking petitioner to the alleged
rape, and evidence uncovered by petitioner after trial indicated that the complainant had twice
made false reports to police claiming that she had been the victim of violent crimes including
rape and armed robbery.  After noting that the state court’s requirement that petitioner show
that the prosecutor was aware of the undisclosed police reports was “clearly contrary to
Supreme Court precedent,” the Sixth Circuit held that petitioner had satisfied all three
requirements for a Brady violation.  

224) Van Lynn v. Farmon, 347 F.3d 735, 740-741 (9th Cir. 2003), cert. denied sub nom.
Mitchell v. Van Lynn, 541 U.S. 1037 (2004).  The Ninth Circuit granted relief in this
California arson case, finding that the trial court’s refusal to permit petitioner to represent
herself on the ground that she would not be capable of doing so “in an informed, reasonable
and intelligent manner” was contrary to Godinez v. Moran, 509 U.S. 389 (1993).  The court
explained that, in rejecting petitioner’s request, the trial court applied a “legal principle
regarding competency that was specifically rejected by the Supreme Court in Godinez,” which
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held that the competency “standard for self representation is the same as the standard for
standing trial.”

225) Mollett v. Mullin, 348 F.3d 902 (10th Cir. 2003).  A majority of the Tenth Circuit panel
affirmed the district court’s grant of relief on petitioner’s Simmons v. South Carolina claim
in this Oklahoma capital case.  Prior to and during trial, defense counsel unsuccessfully
requested Simmons instructions.  After being instructed on Oklahoma’s “triple-option”
sentencing scheme, under which jurors choose between death, life without parole, or life, the
jury sent “a note asking the judge to ‘tell us if we find a sentence of [l]ife is the[re] any
possibility of Mr. Mollett ever leaving prison for any reason whatsoever.’” 348 F.3d at 904.
Without contacting counsel for either side, the judge answered the jury as follows:  “[m]atters
of parole are beyond the purvue [sic] of the jury or the court to consider.”  Id.  The jury went
on to sentence petitioner to death after finding two aggravating circumstances, but rejecting
the prosecution’s allegation that petitioner would constitute a continuing threat to society. 
After a detailed discussion of Simmons and its progeny, the majority summed up its
conclusions as follows:

The trial court’s refusal to explain to the jury the distinguishing feature under
Oklahoma law between life imprisonment and life imprisonment without
parole, and its choice instead to affirmatively instruct the jury that parole was
not to be considered, created serious potential for jury confusion on that
question.  . . . Simmons, Shafer, and Johnson [v. Gibson, 254 F.3d 1155 (10th
Cir. 2001),] all reflect the importance of the jury being given access to
accurate parole information when the prosecution places future
dangerousness at issue. The trial court’s instruction that the jury not consider
parole in this sense defeated the jury’s sentencing choice, which included the
option of life imprisonment without parole, . . . and therefore created the
“false choice” prohibited by the Due Process Clause . . . Mr. Mollett has
satisfied the elements of a Simmons violation.  We hold that the Oklahoma
Court of Criminal Appeals’s rejection of Mr. Mollett’s due process claim
was “contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United
States.” 28 U.S.C. §2254(d)(1).

348 F.3d at 916.

226) Castleberry v. Brigano, 349 F.3d 286, 291-292 (6th Cir. 2003).  The Sixth Circuit granted
relief on petitioner’s Brady claim in this Ohio non-capital aggravated murder and aggravated
robbery case.  Petitioner was convicted on the basis of testimony from a witness who claimed
to have seen him cross the street from the bar where the two had been and commit the crime,
and to have talked to petitioner about the crime afterward.  This witness, whose testimony was
generally corroborated by several other men from the bar, secured early release from prison
on another offense as a result his testimony.  No other evidence linked petitioner to the crime. 
In state post-conviction proceedings, the following evidence – all of which had been in the
hands of law enforcement, and none of which was turned over to trial counsel – came to light: 
a description of the assailant given by the victim prior to his death which clearly differed from
petitioner’s appearance and stature in several important respects; a statement by another
witness indicating that the state’s primary witness had himself been overheard plotting to rob
the victim before the crime; and statements from three of the victim’s neighbors who
described seeing two men whose descriptions did not match petitioner near the scene of crime,
hearing heated words exchanged, hearing a gunshot, and seeing a car leave immediately
thereafter.  The state appellate court upheld the denial of post-conviction relief “because it
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found that no single item of withheld evidence was material: ‘The process which this
appellate court must follow is to evaluate the individual bits of information withheld to
determine if the information was beneficial to the defense and material to the guilt or
innocence such that the information should have been provided.’” The Sixth Circuit found this
reasoning both contrary to and an unreasonable application of federal law.  The state court
decision was “contrary to” Kyles v. Whitley, which expressly rejected the item-by-item
approach followed by the state court in favor of a collective review of all withheld evidence. 
The decision involved an unreasonable application of federal law because, “even if the state
court had identified the correct legal standard and had evaluated the evidence collectively, .
. . it could not have reasonably believed that the outcome of Castleberry’s trial was worthy
of confidence under Brady.”

227) Norton v. Spencer, 351 F.3d 1 (1st Cir. 2003), cert. denied, 542 U.S. 933 (2004).  The First
Circuit affirmed the district court’s grant of relief on petitioner’s Brady claim in this
Massachusetts child sexual assault case, finding that the state courts’ denial of relief involved
both an unreasonable determination of the facts in light of the evidence presented
(§2254(d)(2)), and an unreasonable application of clearly established federal law
(§2254(d)(1)).  Petitioner was convicted on four counts of indecent assault and battery on a
child;  the alleged victim, Fuentes, was the only witness to testify concerning the assaults. 
Well after trial, petitioner discovered two pieces of evidence giving rise to his Brady claim: 
first, evidence that the prosecution had likely been off by several months in its claims about
when the assaults allegedly occurred, and petitioner had not been at the house where they
allegedly took place during the relevant time; and second, that a second child, Noel, who had
also claimed to have been assaulted by petitioner, but was incompetent to testify, admitted to
fabricating his allegation at the insistence of Fuentes, and further stated both that Fuentes had
fabricated his own allegations against petitioner, and that the prosecutor and another person
“repeatedly told Noel and Fuentes how to testify even after Noel informed them that none of
it was true . . .” 351 F.3d at 4.  Petitioner moved for a new trial in state court and attached
affidavits from the relevant witnesses setting forth the new evidence.  The state trial court
denied the motion without acknowledging the affidavits, and the state appellate court
affirmed, finding that the trial court “could” have determined that the affidavits did not show
prosecutorial bad faith, or that the information they contained was cumulative.  After
discussing the inadequacies of the state appellate court’s reasoning, the First Circuit quickly
concluded that petitioner had satisfied all three components of a Brady violation, and agreed
with the district court that the state court’s denial of relief on the claim  – “a holding utterly
inconsistent with Brady” – involved an unreasonable application of clearly established federal
law. 351 F.3d at 8.

228) Brown v. Keane, 355 F.3d 82 (2nd Cir. 2004).  The Second Circuit granted relief  from
petitioner’s New York conviction for attempted aggravated assault of a police officer, finding
that his Confrontation Clause rights were violated by the admission of an anonymous 911
recording in which the caller stated someone matching petitioner’s description was shooting
at police.  The state appellate court upheld petitioner’s conviction on the ground that the
recording qualified as a “present sense impression” and displayed particularized guarantees
of trustworthiness.  The Second Circuit disagreed, noting that the statement on the tape
actually suggests that the caller merely surmised that the person being described was the one
firing the gun and that, therefore, the content of the tape was not a present sense impression. 
For the same reason, the court further rejected the state’s alternate assertion that the tape was
admissible as an excited utterance:  “When a declarant, alarmed by the sound of gunshots,
speculates in a state of excitement as to the identity of a shooter she does not see, that

Successful Cases - Other Claims  1778 -- CTA



speculation is not reliable.”  355 F.3d at 90.  The court went on to conclude that “[t]he ruling
of the [state court] that the 911 tape bore particularized guarantees of trustworthiness, so that
it satisfied the requirements of the Confrontation Clause, was an unreasonable application of
federal law within the meaning of 28 U.S.C. § 2254(d)(1).” 355 F.3d at 91.  Finally, the court
concluded that, because the prosecutor emphasized the tape in closing argument, the trial
court “expressly called attention to the tape” when instructing the jury, and the tape “was the
only disinterested evidence” on the disputed question whether the prosecution witnesses
fabricated their testimony against petitioner, the error in admitting the 911 recording was not
harmless under Brecht. 355 F.3d at 92.

229) Holloway v. Horn, 355 F.3d 707, 722-725 (3rd Cir. 2004), cert. denied sub nom. Beard v.
Holloway, 543 U.S. 976 (2004).  The Third Circuit granted relief on petitioner’s Batson claim
in this Pennsylvania capital case.  The court began by noting that the prosecution “used eleven
of twelve strikes” against African-American veniremen, a “pattern [that] was certainly strong
enough to suggest an intention of keeping blacks off the jury.”  The court also observed that
“[a] further relevant circumstance here is that while Holloway, the victim, and [a] key
prosecution witness . . . were all black, the officer who took Holloway’s custodial statement
. . . was white. Given that Holloway’s defense would rise or fall largely on his claim that the
custodial statement was fabricated, Holloway’s credibility versus that of [the white officer]
was a crucial issue for the jury.” After additional discussion of the jury selection proceedings
and the prosecution’s explanations for striking certain veniremen, the Third Circuit focused
on the removal of one particular prospective juror, Hackley, which it found “plainly
insupportable under Batson . . .” Following a comparative analysis between Hackley and
white jurors with similar characteristics, the court found “nothing in the prosecutors
explanation of the Hackley strike, or in the record as a whole, to indicate that he harbored
anything but a discriminatory intent to remove Hackley because of his race.” The court went
on to reject the state’s proffer of non-racial reasons for which the prosecutor might have
desired to strike Hackley, explaining that “Batson is concerned with uncovering purposeful
discrimination, and where a prosecutor makes his explanation for a strike a matter of record,
our review is focused solely upon the reasons given.” Having concluded that petitioner had
established a Batson violation, the Third Circuit noted that while an evidentiary hearing at
which the prosecutor would be afforded an opportunity to explain his strikes might ordinarily
be appropriate, such a hearing would do no good in this case because the “parties agree that
the prosecutor is psychiatrically disabled,” and petitioner’s trial counsel and the trial judge
are both deceased.

230) Dye v. Frank, 355 F.3d 1102, 1108 (7th Cir. 2004).  The Seventh Circuit granted relief on
petitioner’s double jeopardy claim in this Wisconsin drug case, finding that the “Wisconsin
drug tax” – under which the tax and penalty for late payment assessed against cocaine
amounted to approximately five times the retail value of the drugs – “was so punitive in
purpose and effect that it constituted a criminal punishment.”  In this case, after the seizure
of cocaine from his home, the state secured a court order freezing petitioner’s assets and later
seized nearly $5,000 from his bank account to cover the delinquent drug taxes, penalties and
interest; shortly thereafter, the money was returned to petitioner.  Petitioner was subsequently
prosecuted for possession of the cocaine and sentenced to twenty years.  After recognizing
the parties’ agreement that §2254(d) would not apply, and after examining petitioner’s claim
in light of relevant Supreme Court precedent, the court concluded that “when the state of
Wisconsin seized Dye’s assets, he endured one of the alternative punishments allowed under
the Wisconsin Statutes. Wisconsin cannot undo the punishment by returning the money, nor
can it seek to impose another punishment once the money has been paid.”
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231) Chia v. Cambra, 360 F.3d 997 (9th Cir. 2004), cert. denied sub nom. Lewis v. Chia, 544
U.S. 919 (2005).  On remand from the Supreme Court for further consideration in light of
Lockyer v. Andrade, 538 U.S. 63 (2003), a majority of the Ninth Circuit panel adhered to the
previous determination that petitioner was entitled to relief on his Chambers v. Mississippi,
410 U.S. 284 (1973), claim.  Petitioner was convicted of two counts of murder and related
offenses on the theory that, although he was not present when the murders occurred, he was
a member of the conspiracy to commit them.  The state contended on petitioner’s presence,
with his codefendant, at the scene of events immediately preceding the murders indicated that
he was a member of the conspiracy;  petitioner contended that he was with the codefendant
in order to try to talk him out of going forward with the planned crimes, and to try to ensure
the codefendant’s safety because the other two co-conspirators could not be trusted. 
Petitioner’s Chambers claim arose out of the trial court’s refusal to admit into evidence any
of the four statements made by his codefendant – the only member of the conspiracy who
survived the shootout during which two DEA agents were killed – each of which corroborated
petitioner’s story and clearly inculpated the codefendant, while exculpating petitioner. 
Examining the merits of petitioner’s claim, the Ninth Circuit majority found the excluded
statements to be reliable, highly material, and not cumulative.  See, e.g., 360 F.3d at 1004 (“If
believed, Wang’s statement exonerates Chia”).  As to §2254(d), the majority found that the
state trial court unreasonably applied federal law by ignoring petitioner’s right to a full and
fair opportunity to be heard, and by “mechanistically” applying California’s hearsay rule to
exclude the statements.  360 F.3d at 1007.  The majority further determined that the trial
judge’s conclusion that the statements “were not helpful to the defense” was “patently
unreasonable.” 360 F.3d at 1007.

232) Caliendo v. Warden, 365 F.3d 691 (9th Cir. 2004), cert. denied sub nom. Marshall v.
Caliendo, 543 U.S. 927 (2004).  The Ninth Circuit granted relief in this California auto
burglary case, finding that the state courts’ rejection of his juror misconduct claim was
contrary to Mattox v. United States, 146 U.S. 140 (1892).  During deliberations at his second
trial (the first trial ended with the jury hung 7 to 5 for acquittal), three jurors spent 20 minutes
talking with the police investigator who had provided the only evidence at trial that petitioner
broke into the car in question.  The trial judge immediately held an evidentiary hearing, at
which the jurors and the investigator testified that they did not discuss the case.  The trial
court accepted this testimony and found that there was “no indication that anything about the
facts of the case or any of the parties in this case were discussed whatsoever.”  365 F.3d at
694.  On appeal, the state appellate court “relied on . . . People v. Cobb, 45 Cal.2d 158 (1955),
to hold that no presumption of prejudice applied in Caliendo’s case because the improper
conversation did not directly relate to the trial. Instead of requiring the government to clearly
establish that no prejudice resulted from the incident, the court placed the burden on the
defendant to prove prejudice.” 365 F.3d at 697.  After discussing the Supreme Court
jurisprudence, the Ninth Circuit found that state courts’ “failure to presume prejudice on this
record was contrary to Mattox.”  365 F.3d at 697.  Proceeding to “review de novo whether the
government showed that there was no reasonable possibility that the communication
influenced the verdict,” the Ninth Circuit concluded that the state failed to make such a
showing, reasoning that “[w]hile the twenty-minute conversation was seemingly innocuous,
the case was close. And it turned on the detective’s credibility.” 365 F.3d at 698.

233) Allen v. Lee, 366 F.3d 319 (4th Cir. 2004) (en banc) (per curiam), cert. denied sub nom.
Polk v. Allen, 543 U.S. 919 (2004).  In this en banc decision featuring nine different opinions
by various judges, a plurality of the Fourth Circuit granted relief from petitioner’s North
Carolina death sentence.  Joined by Chief Judge Wilkins and Judges Michael, Motz and King,
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Judge Gregory concluded that the state supreme court’s finding that the McKoy v. North
Carolina, 494 U.S. 433 (1990), error in petitioner’s case was harmless under Chapman v.
California involved an unreasonable application of Chapman.  Judge Gregory began by
explaining that the trial judge in petitioner’s case gave “the same instruction that the Supreme
Court found unconstitutional in McKoy,” namely, that the jury “must unanimously find the
existence of any mitigating circumstance before considering that circumstance in determining
whether Allen should be sentenced to life imprisonment or death.”  366 F.3d at 340.  On
remand from the Supreme Court on direct appeal, the North Carolina Supreme Court
acknowledged this error, but found it harmless  under Chapman “based solely on the results
of a post-verdict poll of the jury.” 366 F.3d at 341.  After explaining that the state court’s
analysis “placed inordinate reliance on a poll that was never designed to, nor did it, cure the
McKoy error . . . [but instead] merely confirmed that each juror followed the trial court’s
unconstitutional instruction,” 366 F.3d at 341, Judge Gregory concluded that the state court’s
application of Chapman’s governing legal principles was “objectively unreasonable,” 366
F.3d at 343.  Finally, Judge Gregory analyzed the McKoy error for harmlessness under Brecht. 
After explaining that evidence was presented at trial resulting in the submission of ten
mitigating circumstances for the jury’s, and that the jury unanimously found only three such
circumstances, Judge Gregory summed up his conclusion that the error was not harmless as
follows:

Having conscientiously applied the Supreme Court’s directives, we cannot
say with fair assurance that the totality of the mitigation evidence weighed
against the two aggravating factors would not have swayed at least one juror
to spare Allen’s life. Thus, we hold that the McKoy error had a “substantial
and injurious effect or influence in determining the jury’s verdict” warranting
habeas relief under Brecht. 

366 F.3d at 349.

234) Taylor v. Maddox, 366 F.3d 992 (9th Cir. 2004), cert. denied, 543 U.S. 1038 (2004).  In this
non-capital California felony murder and robbery case, the Ninth Circuit panel reversed the
district court’s denial of relief and remanded with instructions to grant the writ of petitioner’s
Miranda v. Arizona claim.  After concluding that a remand for factual findings would be
inappropriate in this case, the court proceeded to examine the record and determine the facts. 
Accepting petitioner’s story, the court found it “highly plausible that a frightened teenager
would ask to speak with a lawyer he knew – or any lawyer – yet, when he is repeatedly denied
the right to do so, would eventually give up hope, sign a waiver form and simply give the two
adult authorities who stood between him and a phone call what they insisted on.” 366 F.3d
at 1010.  The court also found problems with the prosecution’s testimony, including “ample
basis in the record for” finding perjury on the part of a detective who testified in support
admission of petitioner’s statement, the “odd” fact that the detective had thrown away his
notes of petitioner’s interrogation, and the fact that the prosecution called only one detective,
thereby leaving gaps in the record.  The court further observed that the detectives’ tactics also
bolstered petitioner’s account. See 366 F.3d at 1014 (“By their unjustified and distasteful
actions, Detectives MacLyman and Remine lent credence to Taylor’s account of what
happened during the three hours that he was trapped by them in the interrogation room”). 
After noting that the inapplicability of the presumption of correctness in this case might
warrant application of the preponderance of the evidence standard, see 366 F.3d at 1013 n.16,
the court concluded its factual analysis with findings by “clear and convincing evidence” that
petitioner requested to speak to a lawyer and his mother several times, and was threatened in
a variety of ways prior to confessing, 366 F.3d at 1014.  Based on these factual findings, the
court concluded as follows: the state appellate court’s determination that petitioner’s
confession was constitutionally obtained “was an objectively unreasonable application of
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Supreme Court precedent”; petitioner’s statements were taken in violation of Miranda;
petitioner’s statement was the involuntary product of police misconduct; and “[g]iven the
paper-thin evidence implicating” petitioner, “[a]dmission of the confession was not harmless.” 
366 F.3d at 1017.

235) Bartlett v. Alameida, 366 F.3d 1020, 1024 (9th Cir. 2004) (per curiam).  The Ninth Circuit
granted relief in this California three-strikes case, finding that the state court’s denial of relief
on petitioner’s conviction for failing to register as a sex offender involved an unreasonable
application of Lambert v. California, 355 U.S. 225 (1957).  At trial, the prosecution presented
evidence that petitioner had signed several forms over the years indicating that his obligation
to register as a sex offender extended for life; petitioner countered with evidence that he had
no read the forms before signing them.  After the jury sent a note saying it was deadlocked
and asking about the meaning of “willfully” in the instructions, the trial court instructed the
jury that actual knowledge of the registration requirement was not an element of the offense; 
shortly thereafter, the jury returned a guilty verdict.  Under Lambert, a registration
requirement cannot be enforced absent proof of actual or probable knowledge. In this case,
the state appellate court upheld petitioner’s conviction on the ground that there was
overwhelming evidence that petitioner was given “actual notice.”  The Ninth Circuit found
this rationale objectively unreasonable, explaining that “Lambert requires proof that a
defendant knew of the duty to register,” and noting that the trial judge instructed the jurors
that knowledge was irrelevant.  The court further found that the error was not harmless in light
of the deadlock, supplemental instruction, and subsequent verdict.

236) Scott v. Gundy, 2004 WL 1303235 (6th Cir. June 9, 2004) (unpublished), cert. denied, 543
U.S. 1089 (2005).  After noting the state’s concession that the state court unreasonably
applied federal law concerning the Confrontation Clause, the Sixth Circuit went on to hold
that introduction of the co-defendant’s confession, which inculpated petitioner, at their joint
trial for first degree murder, where the co-defendant did not testify, was not harmless error
under Brecht. The confession had a substantial and injurious effect on the jury because the
confession was the primary evidence of premeditation, a key element distinguishing first
degree murder from lesser included offenses.  Noting that the jury could have inferred
premeditation based on the medical examiner’s testimony that the victim was shot at close
range, the Sixth Circuit held the confession provided the primary evidence of premeditation
because the co-defendant detailed how the pair looked for someone to rob, parked their car
strategically to rob the victim, and how the petitioner shot the victim when the victim resisted
the robbery.  The Sixth Circuit also noted that the prosecutor’s use of the confession in his
closing argument bolstered their conclusion that the confession had a substantial and injurious
effect on the jury. 

237) Sanders v. Woodford, 373 F.3d 1054 (9th Cir. 2004), cert. granted sub nom. Brown v.
Sanders, 544 U.S. 947 (2005).  The Ninth Circuit granted sentencing phase relief in this pre-
AEDPA California capital case on petitioner’s Clemons v. Mississippi, 494 U.S. 738 (1990),
claim.  After explaining that California is a “weighing state,” and is therefore subject to the
requirements of Clemons and related decisions, the court noted that although the California
Supreme Court had invalidated two of the four “special circumstances” found by the jury in
petitioner’s case, it failed either to reweigh the aggravating and mitigating factors or
determine whether the error arising out of the invalid factors was harmless beyond a
reasonable doubt.  The Ninth Circuit explained its conclusions, in part, as follows:

The California Supreme Court’s review in this case is similar to the Florida
Supreme Court’s review in Sochor [v. Florida, 504 U.S. 527 (1992)]. The
California court never used the words “harmless error” or “reasonable doubt”
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in analyzing the effect of removing the special circumstance. Moreover, it
appears that the California court erroneously believed that it could apply the
rule of Zant v. Stephens, 462 U .S. 862 (1983) -- which is applicable only to
nonweighing states -- and uphold the verdict despite the invalidation of two
special circumstances because it was upholding other special circumstances.
. . . In these circumstances, we cannot conclude that the California Supreme
Court found that the invalidation of the special circumstance was harmless
beyond a reasonable doubt. . . . We therefore hold that Sanders did not
receive the individualized death sentence to which he was entitled because
the California Supreme Court did not conduct an adequate, independent
appellate review.

373 F.3d at 1064. The court went on to conclude under Brecht v. Abrahamson that, in light
of lingering doubts about petitioner’s role in the offense and other factors which made this “a
close case” at the penalty phase, “we have grave doubt about whether that error had
substantial and injurious effect or influence in determining the jury’s verdict.” 373 F.3d at
1067. 

238) Oswald v. Bertrand, 374 F.3d 475 (7th Cir. 2004), cert. denied, 543 U.S. 1002 (2004).  A
majority of the Seventh Circuit panel affirmed the grant of relief in this Wisconsin armed
robbery and murder case, finding that the state trial court failed to adequately inquire into
possible jury bias before trial.  Petitioner’s case had been described as “probably the most
notorious in the history of Waukesha County,” and the overwhelming majority of prospective
jurors indicated that they believed petitioner was guilty.  On the fourth and final day of jury
selection, a prospective juror indicated in clear terms that the other members of the venire had
been discussing the case while waiting to individually questioned:  “According to what I hear,
the young man is guilty of what he being accused of . . . and I just think [a trial] is a waste of
time.” 374 F.3d at 479.  Despite this revelation, the trial judge, at the state’s urging, refused
defense counsel’s request for followup questioning of either the juror made the statement or
any of the others who had already been questioned.  The judge also refused further inquiry
of another juror who had been trying to avoid jury service by saying, among things, that he
would likely vote with the rest of the jurors to bring the case to a quick conclusion;  that juror
was seated and participated in the verdict.  After observing that “[t]he circumstances . . .
demonstrate a high probability that some, maybe all, of the jurors who tried Oswald were
biased,” 374 F.3d at 480, the Seventh Circuit majority found that “[t]he bobtailed inquiry that
the [trial] judge conducted flunked the constitutional test that ‘the investigation be reasonably
calculated to resolve the doubts raised about the juror’s impartiality,’”374 F.3d at 481
(citation omitted).  The majority went on to find that the “state appellate court’s condonation
of the lack of a minimally timely, minimally adequate, investigation was an unreasonable
application of Remmer v. United States and Smith v. Phillips . . .” 374 F.3d at 483.  The
majority concluded by observing as follows about the importance of a prompt inquiry – as
opposed to a later inquiry in post-conviction proceedings – when possible juror bias is
revealed before or during trial:  “Having invested time in the trial and voted to convict the
defendant, jurors are unlikely to acknowledge bias, or even to remember the particulars of the
discussions that they had had of the case before it was tried – their recollections are likely to
be overshadowed by what they learned about the case during the trial.”  374 F.3d at 484.

239) Martinez v. Garcia, 379 F.3d 1034, 1040 (9th Cir. 2004), cert. denied, 543 U.S. 1054 (2005). 
The Ninth Circuit granted relief in this attempted murder case, holding that “[t]he
prosecution’s transferred intent arguments combined with the erroneous jury instruction and
the ambiguous special verdict form render it ‘impossible to tell which theory of culpability
the jury followed in reaching a general verdict.’” (quoting Suniga v. Bunnell, 998 F.2d 664,
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667 (9th Cir. 1993)).  Recognizing that state law made the transferred intent instruction
inapplicable to petitioner’s trial, the Ninth Circuit determined the error was structural and not
subject harmless error analysis because the instruction permitted the petitioner to be convicted
where one of the two grounds supporting his conviction could not withstand constitutional
scrutiny.  Here, in addition to the erroneous instruction, the verdict form referenced one victim
in the caption, but referred to a second victim in the body, and the prosecutor argued
transferred intent in his opening and closing statements.

240) Kennedy v. Lockyer, 379 F.3d 1041 (9th Cir. 2004) (amended op.), cert. denied, 544 U.S.
992 (2005). The Ninth Circuit granted relief in this imitation drug case on petitioner’s claim
that the state failed to provide him with a complete transcript of his first trial on the same
charges, which ended in a hung jury.  The Ninth Circuit found that the state court’s decision
upholding petitioner’s conviction on the ground that providing him with a transcript of only
the testimony from the first trial was “contrary to” Britt v. North Carolina, 404 U.S. 226, 227
(1971) (“state must provide an indigent defendant with a transcript of prior proceedings when
that transcript is needed for an effective defense or appeal”).  Looking to Black’s Law
Dictionary to define “prior proceedings” as “all acts and events between the time of
commencement to the entry of judgment,”  the court concluded that the Supreme Court’s
“cases clearly establish that an indigent defendant must be provided with a transcript of prior
proceedings which includes, among other things, motions and the court’s rulings thereon, as
well as opening statements, closing arguments, jury instructions, and relevant colloquies.” 379
F.3d at 1049.  The court further explained that the state court’s decision was also contrary to
federal law in that it found a substantial compliance exception to Britt’s requirement that
indigent defendants receive transcripts of prior proceedings.  The Ninth Circuit held that such
the substantial compliance exception – recognized in Mayer v. City of Chicago, 404 U.S. 189
(1971), to which the state court referred – applied to cases on direct appeal, not to cases on
re-trial, because the Supreme Court did not include this exception in Britt, which was issued
the same day as Mayer.  Finally, the Ninth Circuit held that the error in this case was not
harmless under Brecht because petitioner had different counsel at the second trial and the
“prosecution took advantage of [petitioner]’s counsel’s lack of knowledge regarding the prior
trial court order prohibiting gang testimony in order to introduce the prejudicial testimony in
the second trial.”  379 F.3d at 1055. 

241) Abela v. Martin, 380 F.3d 915 (6th Cir. 2004).  A majority of the  Sixth Circuit panel granted
relief in this Michigan manslaughter case, finding that a statement admitted against petitioner
at trial was taken in violation of his Fifth Amendment right to counsel.  The majority found
that petitioner’s two inculpatory statements – one taken while he was in the emergency room
awaiting treatment, and one taken subsequently at the police station – should have been
suppressed because they were elicited in violation of his Fifth Amendment right to counsel. 
It was undisputed that petitioner was in custody at the time his first statement was taken. 
However, the parties disputed whether petitioner clearly and unambiguously invoked his right
to counsel during the first interrogation when he stated, “maybe I should talk to an attorney
by the name of William Evans,” then showed the interrogating officer the attorney’s business
card.  Rejecting the state’s contention that petitioner’s invocation was insufficient under
United States v. Davis, 512 U.S. 452 (1994), the majority distinguished this case by noting
that, unlike in Davis, petitioner named a particular lawyer and showed the lawyer’s business
card, and the officer reacted by saying he would call the lawyer for petitioner, then leaving
the room, presumably for the purpose of making the call.  See 380 F.3d at 926 (the officer’s
“actions confirm that a reasonable officer would understand Abela’s statement to be a clear
request for counsel”). Based on these findings, the majority concluded that both of the
statements petitioner gave after invoking his right to counsel should have been suppressed

Successful Cases - Other Claims  1784 -- CTA



and, because the statements “were among the most significant evidence marshaled against”
petitioner, their admission was not harmless.  Finally, the majority found the state courts’
decisions rejecting petitioner’s claim to be “contrary to” federal law. 380 F.3d at 927.

242) Gibbs v. Frank, 387 F.3d 268 (3rd Cir. 2004).  The Third Circuit granted relief in this non-
capital Pennsylvania murder case, finding that petitioner’s Fifth Amendment rights were
violated at his re-trial when the court permitted the prosecution to introduce in its case in chief
the testimony of a mental health expert to whom petitioner had made inculpatory statements
during a court-ordered evaluation prior to his first trial.  The Third Circuit explained that
although petitioner was given Miranda warnings before speaking to the state’s expert, the
scope of his waiver of his right to silence was confined by his belief (which was fully
supported by relevant state law) that the statements he made to the expert would be admissible
only if he were to put his mental state at issue at trial.  Noting that petitioner raised a mental
health defense at his first trial, but did not do so at his second trial, the Third Circuit found
the state court’s decision permitting the prosecution to introduce the statements petitioner had
made to its expert as part of its case in chief at the second trial to be an unreasonable
application of Estelle v. Smith.

243) Gibson v. Oritz, 387 F.3d 812 (9th Cir. 2004).   The Ninth Circuit affirmed the district
court’s grant of relief in this California sexual assault case, finding that the trial court’s jury
instructions permitted the jury to convict petitioner on facts found only by a preponderance
of the evidence in violation of due process.  Addressing evidence of prior, unadjudicated
sexual assaults allegedly committed by petitioner against the complainant, the trial court
instructed the jury as follows pursuant to CALJIC no. 2.50.01 (pre-1999 amendment):  

If you find that the defendant committed a prior sexual offense, you may, but
are not required to, infer that the defendant had a disposition to commit the
same or similar type sexual offenses. If you find that the defendant had this
disposition, you may, but are not required to, infer that he was likely to
commit and did commit the crime or crimes of which he is accused.  ¶ 
Within the meaning of the preceding instructions the prosecution has the
burden of proving by a preponderance of the evidence that a defendant
committed sexual offenses and/or domestic violence other than those for
which he is on trial.

387 F.3d at 821-822.  The court explained its conclusion that these instructions were “contrary
to” In re Winship as follows:  “[T]he interplay of the two instructions allowed the jury to find
that Gibson committed the uncharged sexual offenses by a preponderance of the evidence and
thus to infer that he had committed the charged acts based upon facts found not beyond a
reasonable doubt, but by a preponderance of the evidence.”  387 F.3d at 822.  The court
further noted that the prosecution “encouraged the jury to view the[] ‘powerful’ special
evidence [of petitioner’s unadjudicated sexual assaults] through the unconstitutional lens,”
and that “it is ironic that the State now urges us to reject the very interpretation of [the
instruction] that the prosecution advanced to the jury.” 387 F.3d at 824.  Finally, the court
eschewed harmless error analysis, finding that the error here was structural pursuant to
Sullivan v. Louisiana. 

244) Stow v. Murashige, 389 F.3d 880 (9th Cir. 2004).  After concluding that petitioner’s pre-trial
double jeopardy challenge was properly construed to arise under §2241, and that §2254(d)
would therefore not apply, the Ninth Circuit affirmed the district court’s grant of relief.  The
claim arose when the Hawaii Supreme Court reversed petitioner’s attempted first degree
murder conviction for insufficient evidence and the state sought to retry him notwithstanding
the fact that the jury at the first trial, after convicting on the first degree offense, gave “not
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guilty” verdicts to the lesser second degree counts.  In holding that the Double Jeopardy
Clause barred a retrial, the Ninth Circuit rejected the state’s arguments that the court should
determine whether the “not guilty” verdicts were acquittals in both “form” and “substance,”
and whether the verdicts resulted from instructional mistakes by the original trial judge.

245) Turrentine v. Mullin, 390 F.3d 1181, 1192-1194 (10th Cir. 2004), cert. denied, 545 U.S.
1106 (2005).  The Tenth Circuit granted relief from two of petitioner’s convictions on four
counts of first degree murder in this Oklahoma capital case, finding that an error in the jury
instruction for the lesser included offense of second degree murder was not harmless under
Brecht.  As it was given, the instruction said that “A person may not be convicted of murder
in the second degree if . . .,” and then listed the elements of second degree murder.  As the
Tenth Circuit explained, “[t]he italicized word ‘not’ should not have been included,” and its
inclusion effectively deprived petitioner of a second degree murder instruction at all.  After
discussing the utility of lesser included offenses in capital cases as recognized in Beck v.
Alabama, the Tenth Circuit held as follows:

The second degree murder instruction was warranted in this case because .
. . Mr. Turrentine presented substantial evidence of his own diminished
capacity at the time of the murders.  Inclusion of the word “not” in the
instruction for second degree murder, however, deprived Mr. Turrentine of
the benefit of this instruction, just as surely as if the motion for a lesser
offense instruction had been denied. Under Beck, this necessarily had a
“substantial and injurious effect or influence in determining the jury’s
verdict,” and we conclude that it “so infected the entire trial that the resulting
conviction violates due process.”

(internal citations omitted). 

246) Zappulla v. People of the State of New York, 391 F.3d 462, 474 (2nd Cir. 2004), cert.
denied, 546 U.S. 957 (2005).  A majority of the Second Circuit panel granted relief in this
New York second degree murder case, holding that the state appellate court’s determination
that the error in admitting petitioner’s confession – which had been secured in violation of
Miranda v. Arizona – involved an unreasonable application of federal law within the meaning
of §2254(d)(1).  Analyzing the state court’s harmlessness finding, the majority conducted a
detailed review of the evidence, the prosecution’s arguments, the adjustments made by the
prosecution between petitioner’s first trial, which ended with a hung jury, and this second
trial, and the length of time the jury took to deliberate.  The majority summarized its
conclusions as follows:

[T]his was not a “slam-dunk” prosecution where the evidence
overwhelmingly weighed toward conviction. Quite the opposite, the
prosecution’s theory was marred with discrepancies, inconsistencies,
unreliable and conflicting testimony, shoddy forensic evidence, and logical
gaps (e.g., the lack of a motive, an inconsistent time line). The importance of
the confession to the case was underscored by the prosecution’s own conduct
at the second trial, where it highlighted Zappulla’s confession even though
the admissibility of this evidence was tenuous. In light of these
considerations, we are compelled to hold that the [state court’s] conclusion,
that the admission of Zappulla’s confession was harmless, is objectively
unreasonable. Based on the overall strength of the prosecution’s case, the
prosecution's conduct with respect to the improperly admitted confession, its
importance in the second trial, and the fact that a written confession can
never truly be said to be merely cumulative, we cannot conclude that it was
objectively reasonable for the Appellate Division to decide that the state
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proved “beyond a reasonable doubt that the error complained of did not
contribute to the verdict obtained.” Accordingly, we must reverse.

(quoting Mitchell v. Esparza, 540 U.S. 12, 17-18 (2003) (per curiam))

247) Slutzker v. Johnson, 393 F.3d 373, 387 (3rd Cir. 2004).  The Third Circuit affirmed the
grant of relief on petitioner’s Brady v. Maryland claim in this Pennsylvania non-capital
murder case.  Examining the merits de novo (the claim was not adjudicated on the merits in
state court), the court quickly concluded that a series of police reports – including one
reflecting that a key state witness, Mrs. DeMann, told police that the man she had seen talking
with the victim’s wife shortly after the homicide was not petitioner – had been suppressed by
the state.  The court went on to find that the report on Mrs. DeMann was material given that
she testified at trial – fifteen years after giving her statement – that petitioner was the man she
had seen talking to the victim’s wife, and that of the four witnesses who purported to place
petitioner at the scene one way or another, Mrs. DeMann was the only one who had no
connection to the state, the victim or petitioner.  The court further noted that although
petitioner’s trial counsel had been able to impeach Mrs. DeMann with two earlier statements
in which she had failed to positively identify petitioner as the person she had seen, “there is
a significant difference between a failure to identify Slutzker and a definitive statement that
the man she saw was not Slutzker.” 

248)  Valentine v. Konteh, 395 F.3d 626 (6th Cir. 2005).  A majority of the Sixth Circuit panel
affirmed in part and reversed in part the district court’s grant of relief in this Ohio case
involving 20 undifferentiated counts each of rape and felonious sexual penetration of a minor. 
The majority summarized the circumstances as follows:

Valentine was convicted of 20 “carbon-copy” counts of child rape, each of
which was identically worded so that there was no differentiation among the
charges and 20 counts of felonious sexual penetration, each of which was
also identically worded. The prosecution did not distinguish the factual bases
of these charges in the indictment, in the bill of particulars, or even at trial.
The only evidence as to the number of offenses was provided by the
testimony of the child victim, who described typical abuse scenarios and
estimated the number of times the abusive offenses occurred, e.g., “about
20,” “about 15” or “about 10” times.

395 F.3d at 628.  The state appellate court overturned five of the felonious sexual penetration
counts on appeal, which left 35 counts to be challenged in federal habeas. 

In upholding most of the district court’s grant of relief, the Sixth Circuit, relying on
Russell v. United States, 369 U.S. 749 (1962), and Cole v. Arkansas, 333 U.S. 196 (1948),
held that “the multiple, undifferentiated charges in the indictment violated Valentine’s rights
to notice and his right to be protected from double jeopardy. The failure of the Ohio Court of
Appeals to rectify these violations constitutes an unreasonable application of well-established
constitutional law as announced by the Supreme Court.” 395 F.3d at 631.  The majority
likewise found “two important double jeopardy problems.  First, there was insufficient
specificity in the indictment or in the trial record to enable Valentine to plead convictions or
acquittals as a bar to future prosecutions. Second, the undifferentiated counts introduced the
very real possibility that Valentine would be subject to double jeopardy in his initial trial by
being punished multiple times for what may have been the same offense.” 395 F.3d at 634-
635.  In light of these problems, the majority “agree[d] with the District Court’s determination
that ‘the Ohio Court of Appeals’ application of clearly established federal law was not only
incorrect, but unreasonable.’ ” 395 F.3d at 636.  The majority disagreed with the district court,
however, in concluding that one conviction for each type of offense should not be disturbed,
reasoning that “[t]he prosecutor presented substantial evidence of ongoing abuse, against
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which Valentine had notice and opportunity to defend.”  395 F.3d at 637.  The majority
therefore remanded the case with instructions to issue the writ unless the state resentences
petitioner solely for the two undisturbed counts.

249) Garcia v. Carey, 395 F.3d 1099, 1104 (9th Cir. 2005).  A majority of the Ninth Circuit
affirmed the grant of relief from the enhancement of petitioner’s robbery conviction imposed
after a jury finding that the robbery was committed “for the benefit of, at the direction of, or
in association with [a] criminal street gang, with the specific intent to promote, further, or assist
in any criminal conduct by gang members.”  After reviewing the  evidence presented at trial, which
showed that petitioner was a member of a “turf-oriented” gang, the majority agreed with the
federal magistrate below that “‘there is absolutely nothing in this record which would support an
inference that [Garcia] robbed [the victim] in order to facilitate other gang related criminal operations
. . .”  With regard to §2254, the majority went on to conclude that “[t]o uphold the jury’s finding
in the circumstances of this case and in the absence of any evidence at all of specific intent is not only
an inaccurate, but an unreasonable, application of Jackson.[v. Virginia].”

250) Guidry v. Dretke, 397 F.3d 306, 329-330 (5th Cir. 2005), cert. denied, 547 U.S. 1035 (2006). 
A majority of the Fifth Circuit panel affirmed the district court’s grant of relief in this Texas
capital case on the grounds that petitioner’s confession violated his Fifth Amendment right
against self-incrimination, and that the admission of hearsay testimony against petitioner
violated the Confrontation Clause.  First, the majority concluded that the district court was
correct in finding that petitioner’s Fifth Amendment rights were violated under Edwards v.
Arizona when detectives obtained his confession – after he had twice asked for his attorney
– by falsely informing him that the attorney had encouraged him to speak freely to his
interrogators.  The majority further found that, under “§2254(d)(2), the district court
concluded properly that the state court’s adjudication of the claim was based on an
unreasonable determination of the facts.”  Having concluded that the district court was correct
in finding petitioner’s conviction to have been inadmissible, the majority likewise agreed that
a Confrontation Clause violation which occurred when petitioner’s co-defendant’s girlfriend
was allowed to repeat her boyfriend’s self-serving, hearsay statements at petitioner’s trial was
not, as the state court had concluded, harmless.  The majority explained:  “Guidry’s
confession having been excluded by the district court, there was scant evidence to support his
conviction, other than [the co-defendant’s] statements admitted through [the girlfriend]. And,
other than those statements, there was no evidence showing Guidry killed [the victim] for
remuneration – the capital offense for which Guidry was convicted.”

251) Sanders v. Cotton, 398 F.3d 572, 583 (7th Cir. 2005).  The Seventh Circuit granted relief in
this non-capital murder case, finding that petitioner’s due process rights were violated when
the trial court refused a proposed instruction which would have accurately informed the jury
that the state was required to prove absence of “sudden heat” beyond a reasonable doubt
before it could convict petitioner of murder or attempted murder.  The court explained that
the “Indiana appellate court’s determination that the jury instructions as a whole correctly
apprised the jury of all the elements of the crimes was an unreasonable determination because
the jury was never informed that the absence of sudden heat is an element of murder and
attempted murder on which the State bears the burden of proof and, in fact, was incorrectly
instructed that the State had to prove beyond a reasonable doubt the presence of sudden heat
to obtain a voluntary manslaughter conviction.”  The court then went on to find that appellate
counsel had been ineffective in failing to raise this claim on direct appeal. [See  SUCCESSFUL

CASES – INEFFECTIVE ASSISTANCE OF COUNSEL CLAIMS] 

252) Dorchy v. Jones, 398 F.3d 783, 789-791 (6th Cir. 2005).  The Sixth Circuit affirmed the
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grant of relief in this Michigan murder case, finding that the state appellate court
unreasonably applied Ohio v. Roberts, 448 U.S. 56 (1980), in concluding that petitioner’s
Confrontation Clause rights were not violated by the trial court’s admission of the transcript
of an eyewitness’s testimony from petitioner’s co-defendant’s trial because the eyewitness
could not be located for petitioner’s trial.  In rejecting petitioner’s claim on direct appeal, the
state court relied heavily on the fact that the co-defendant’s counsel challenged the
eyewitness’s credibility and reliability on cross-examination.  “The problem with this logic,”
the Sixth Circuit found, was “that [the] codefendant[] had every incentive to shift the blame
. . . from himself to Dorchy.  Indeed . . . [the codefendant’s] primary defense . . . was that
Dorchy had planned and executed the killing, and that [the codefendant] himself played only
a minimal part in the confrontation.”  After noting further that the state appellate court’s
reliance on evidence corroborating the truth of the witness’s testimony was misplaced because
such evidence is irrelevant, the court concluded that the state appellate court’s analysis “was
an unreasonable interpretation of the Roberts standard . . .”  Turning to the question of
harmlessness, the Sixth Circuit noted that, except for the wrongfully admitted testimony of
another eyewitness – which the state court erroneously found to be harmless – the testimony
underlying petitioner’s Confrontation Clause claim was the only eyewitness account presented
to the jury.  The court further emphasized that the state’s harmlessness argument was rendered
“both unpersuasive and inconsistent” by the fact that the eyewitness’s testimony was
“admitted under Michigan’s residual hearsay exception found in Rule 804(b)(6) of the
Michigan Rules of Evidence,” pursuant to which “the statement admitted must be ‘more
probative on the point for which it is offered than any other evidence which the proponent can
procure through reasonable efforts.’”

253) White v. Coplan, 399 F.3d 18 (1st Cir.), cert. denied sub nom. Cattell v. White, 546 U.S. 972
(2005).  The First Circuit granted relief on petitioner’s Confrontation Clause claim in this
New Hampshire case involving three counts of sexual assault against two young sisters. 
There was no physical evidence capable of shedding light on whether the alleged assaults had
actually occurred;  thus, the prosecution’s case rested entirely on the credibility of the sisters. 
At trial, petitioner was prevented from cross-examining the two girls about prior false
accusations of sexual assault that they had made against three other individuals.  On direct
appeal, the state supreme court found that petitioner had “proven the falsity of the girls’
earlier accusations to a ‘reasonable probability,’ but it concluded that New Hampshire law
required a higher standard for prior accusations – demonstrable falsity  . . .” 399 F.3d at 22. 
Applying §2254(d), the First Circuit observed that, “given the state court’s concession that
the falsity of the girls’ prior accusations was reasonably probable and the similarity of those
accusations to the present ones, we rule that on these facts the state court’s decision was an
‘unreasonable application’ of ‘clearly established Federal law . . .’”  399 F.3d at 24.  Having
determined that the state court’s application of the relevant federal principles was
unreasonable, the First Circuit summarized its conclusions with regard to petitioner’s claim
as follows: 

We are concerned here with an attempt to pursue by cross-examination prior
past accusations of a quite similar character to the present one; with a ruling
– which is quite unusual – that the prior accusations (or at least two of them)
were false to a reasonable probability; with a resulting plausible inference of
a motive to deceive that could infect the present testimony of the two vital
prosecution witnesses; and with a defendant who had virtually no other way
to defend himself. This is the unusual situation and, to us, an “extreme case.”

399 F.3d at 27. 

254) Hayes v. Brown, 399 F.3d 972, 988-989 (9th Cir. 2005) (en banc).  The en banc Ninth
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Circuit granted relief in this pre-AEDPA California capital case.  The court found that the
prosecution violated Napue v. Illinois, Alcorta v. Texas and Pyle v. Kansas by making a secret
deal with the attorney for a key witness – and lying to the trial court about its existence –
pursuant to which the witness would receive favorable treatment on his own pending charges,
but would not be told of the deal so as to allow him to truthfully – as far as he knew – deny
the existence of a deal while testifying at petitioner’s trial. The court gwent on to find the
prosecution’s dishonesty material as to both petitioner’s conviction under a felony murder
theory, and his death sentence.  The court reasoned that both judgments were based on the
allegation that the homicide was committed during the commission of a burglary, and that the
witness who benefitted from the deal was central to the state’s case for burglary. After
additional discussion of the prosecution’s heavy reliance on the witness, the court concluded
that “Hayes has satisfied the Napue/Alcorta/Agurs materiality standard, namely, whether there
was any reasonable likelihood that the presentation of the false testimony or failure to correct
the record once the false evidence was presented ‘could have affected the judgment of the
jury.’” (citation omitted).

Judge Tallman (joined by Judges Kleinfeld, Gould and Bybee) concurred with the
court’s finding of prosecutorial misconduct, but dissented from the conclusion that petitioner
had been prejudiced, explaining that “I fear that by reducing the threshold of what is
reasonably likely to affect a juror’s judgment the majority has effectively endorsed a per se
reversal rule.”
See also Phillips v. Ornoski, 673 F.3d 1168 (9th Cir. 2012) (granting penalty phase relief
on Napue claim in pre-AEDPA California capital case where prosecution elicited and
exacerbated effect of false claims that witness was not promised a benefit in exchange for
testimony, and witness provided key evidence supporting “special circumstance” of murder
during commission of robbery).

255) Bigby v. Cockrell, 402 F.3d 551, 571-572 (5th Cir.) (amended op.), cert. denied, 546 U.S.
900 (2005).  The Fifth Circuit granted sentencing phase relief on petitioner’s Penry claim in
this Texas capital case.  Applying its two-part, post-Penry I test for assessing such claims, the
court first found that petitioner had established the existence of constitutionally relevant
mitigating evidence in the form of testimony by Dr. James Grigson that petitioner committed
his crimes because he suffers from chronic paranoid schizophrenia.  The court next
determined that “[t]he special issues and supplemental instruction given at the conclusion of
Bigby’s sentencing hearing are almost identical to those discussed in Penry II.”  Unable to
“discern [any] meaningful distinction between the charges given in Penry II and those given
in the instant case,” the court concluded that “the contested jury instructions stripped the jury
of a vehicle for expressing its ‘reasoned moral response’ to the appropriateness of the death
penalty. . . . In short, the same constitutional infirmities criticized by the Supreme Court in
Penry II are present in [this case].” (footnote omitted).  Finding the Texas Court of Criminal
Appeals’ rejection of petitioner’s claim to be “contrary to clearly established federal law,” the
court remanded for entry of an order setting aside his death sentence.

256) Bates v. Bell, 402 F.3d 635 (6th Cir.), cert. denied, 546 U.S. 865 (2005).  The Sixth Circuit
granted sentencing phase relief in this Tennessee capital case, finding that a range of improper
statements and argument by prosecutors violated due process and impaired the jury’s ability
to give proper effect to petitioner’s mitigating evidence.  Beginning with the state’s effort to
incite passion and prejudice in the jury, the court observed that “[t]he closing argument of the
prosecution was riddled with wildly inappropriate and inflammatory remarks,” as the
“prosecutors continually told the jury that they would ‘become an accomplice’ to
[petitioner’s] crime by ‘permitting this man to live,’ and argued that the jury would be
responsible for the future deaths of others if they opted to sentence Bates to life imprisonment
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rather than death[.]”  402 F.3d at 642; see also id. at 643 (“‘[h]e is abnormal because he is
mean. He’s just like a rabid dog’”); id. (describing prosecutor’s closing argument statements
directed at defense counsel as “a shocking display of self-aware defiance of prosecutorial
ethics”).  The court next identified “at least nine instances of the Coffee County prosecutors
expressing their personal opinion as to either the credibility of the witnesses or the ultimate
issue in the hearing, including the following response, in front of the jury, to a request that
petitioner’s mother be given a chance to compose herself before cross-examination:  “‘After
a performance like that, I can understand why.’” 402 F.3d at 645.  Finally, the court found
that, “[o]n no less than six occasions, the prosecutors responded to defense objections with
either personal attacks on opposing counsel or with suggestions that the objections were
attempts to improperly divert the jury’s attention.” 402 F.3d at 646.  As to these remarks, the
court observed that, “[w]hen the prosecution warns the jury of defense objections, it places
the defense counsel in the no-win position of either passively permitting the prosecutors to
make improper arguments or objecting and angering the jury.”  402 F.3d at 646.

Having identified the misconduct, the Sixth Circuit had little difficulty concluding
that the prosecutors’ actions were “so flagrant as to warrant reversal” under the Sixth Circuit’s
four factor test.  402 F.3d at 647.  Specifically, the court found:  (1) that the prosecutors’
remarks “almost certainly prejudiced the defendant,”  402 F.3d at 648; (2) “the improper
conduct was not isolated” as the prosecutors “laced their entire closing argument with
personal opinion, attacks on opposing counsel, and undignified and unprofessional appeals
to hatred and fear,” 402 F.3d at 648; (3) “the misconduct was plainly deliberate” as evidenced
by the prosecutors’ “strategic use” of “improper remarks,” 402 F.3d at 648; and (4) the “total
strength of the evidence against” petitioner was not such that the prosecutors’ misconduct
could be permitted to go unremedied, 402 F.3d at 648.  As to this fourth finding, the court,
referencing DePew v. Anderson, 311 F.3d 742 (6th Cir. 2003), further observed that
“[p]rosecutorial misconduct in the sentencing hearing can operate to preclude the jury’s
proper consideration of mitigation.”  402 F.3d at 649.  With regard to the possibility of
harmlessness, the court concluded that, “[i]n this capital sentencing context, such flagrant
misconduct by the prosecutor cannot be considered harmless error.” 402 F.3d at 649.  While
the court acknowledged that this case was subject to §2254(d), it did not engage in any
substantive discussion of the ways in which the state court’s rejection of petitioner’s claim
may have run afoul of that provision. 

Judge Batchelder concurred in the court’s opinion, but wrote separately to state that
she did not “concur in the opinion’s holding, citing DePew v. Anderson . . ., that prosecutorial
misconduct during the penalty phase of the trial may violate the Eighth Amendment.”402 F.3d
at 651. Judge Batchelder emphasized that, because §2254(d) requires the court “to apply
clearly established federal law as determined by the Supreme Court, the majority’s reliance
upon the Sixth Circuit’s opinion in DePew is improper under AEDPA.” 402 F.3d at 651.
Explaining that “[t]he issue” was instead “whether the misconduct of the prosecutor amounted
to a denial of due process,” Judge Batchelder concluded that, “[h]ere, it clearly did.” 402 F.3d
at 651.

257) Jackson v. Edwards, 404 F.3d 612 (2nd Cir. 2005).  The Second Circuit affirmed the grant
of relief in this second degree murder and criminal possession of a weapon case, finding that
petitioner’s due process rights were violated when the trial court refused his request for a
justification instruction.  The court explained that petitioner had been entitled to a justification
instruction under New York law, and that, under Cupp v. Naughten, 414 U.S. 141 (1973), the
trial court’s failure to give such an instruction “‘so infected the entire trial that the resulting
conviction violates due process.’” 404 F.3d at 624.  Finally, the court concluded that “the state
court’s error constitutes an unreasonable application of Cupp not only with respect to the
homicide count, but also with respect to the weapons possession count.” 404 F.3d at 628. 
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258) Ruimveld v. Birkett, 404 F.3d 1006, 1017-1018 (6th Cir. 2005).  A majority of the Sixth
Circuit panel affirmed the district court’s grant of relief on petitioner’s claim that his due
process rights were violated when he was required to wear leg shackles, handcuffs and belly
chains throughout his jury trial – which was conducted in a courtroom within prison walls –
on a charge that he poisoned a prison guard.  After agreeing with the state appellate court’s
determination that constitutional error had occurred, and discerning that “[t]he only mitigating
factor discussed by the state appellate court was the fact that the trial took place in a prison;
hardly a factor that would be likely to nullify completely the prejudice resulting from
Ruimveld’s shackling,” the majority concluded that “the state court’s cursory harmless error
analysis unreasonably discounted the prejudicial effects of shackling noted by the Supreme
Court . . .”  Finally, the majority held that “the state court’s failure to recognize the likelihood
of substantially injurious effects resulting from Ruimveld’s unnecessary shackling was, as the
district court noted, an unreasonable application of the harmless error standard clearly stated
by the Supreme Court in Brecht.”

259) Howard v. Walker, 406 F.3d 114 (2nd Cir. 2005).  The Second Circuit granted relief from
petitioner’s New York convictions for second degree murder and first degree burglary, finding
that the trial court violated his Sixth Amendment rights by limiting his ability to cross
examine the state’s expert on a critical issue, and to present expert testimony on the same
issue.  Petitioner’s convictions arose out of the burglary of an elderly woman’s home in which
he and two co-conspirators participated;  shortly after the burglary, the woman died of a heart
attack, which the prosecution contended was triggered by the burglary and her treatment by
the intruders.  Petitioner’s co-conspirators gave statements blaming petitioner for mistreating
the woman.  Although those statements were not directly admissible against petitioner, the
trial court permitted the state’s medical examiner to testify to an opinion – based on the co-
defendants’ inadmissible statements – that the burglary brought about the heart attack.  The
trial court further informed defense counsel that questioning designed to probe the
relationship between the burglary and the decedent’s heart attack would open the door to full
admission of the co-conspirators’ statements – including their claims that petitioner mistreated
the decedent.  As a result, counsel refrained from posing such questions on cross-examination. 
Additionally, the trial court ruled that, if petitioner were to call his own expert to testify that
it was not possible to discern whether the decedent’s heart attack had been brought on by
stress from a particular event, then the prosecution would be permitted to introduce a co-
conspirator’s statement.  

Beginning with the trial court’s limitations on petitioner’s ability to cross-examine
the state’s expert, the Second Circuit found that the trial court’s ruling “offered Howard a
constitutionally impermissible choice” between exercising his right to cross-examine and
maintaining his right to exclude the unreliable hearsay confession of a co-conspirator.  After
further determining that placing petitioner in the position of having to surrender one
constitutional right to maintain another implicated Simmons v. United States, 390 U.S. 377
(1968), the court concluded as follows:

The trial court’s rulings on what constitutes “opening the door” failed to
consider the serious constitutional violation in conditioning the opportunity
for cross-examination on Howard’s waiver of his Bruton rights. Howard was
entitled to exclusion of [the co-conspirator’s] out-of-court statement and in
making exclusion of such statement contingent upon Howard’s sacrifice of
another equally fundamental constitutional right, the trial court denied
Howard rights guaranteed by “one of the most firmly established principles
under Supreme Court law.” In light of longstanding Supreme Court
precedent, the trial court’s ruling “involved an unreasonable application of[]
clearly established Federal law” and, therefore, cannot withstand collateral
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review. See 28 U.S.C. § 2254(d)(1).
406 F.3d at 130.  Prior to reaching this conclusion, the Second Circuit also determined that
the state appellate court’s finding that the state’s expert’s testimony would have been the same
even absent reliance on the co-conspirator’s statements was based on an unreasonable
determination of the facts within the meaning of §2254(d)(2).  The Second Circuit explained
that, while the state’s expert’s belief that the decedent died of a heart attack was not based on
the co-conspirator statements, she had admitted on the record that her additional conclusion
that the heart attack was brought about by the burglary could not have been rendered without
reference to the statements.  See 406 F.3d at 127. 

Turning to the trial court’s ruling with regard to petitioner’s expert, the Second
Circuit concluded that the state court’s order involved an unreasonable application of the rule
established in United States v. Valenzuela-Bernal, 458 U.S. 858 (1982).  The court explained
that the testimony petitioner sought to present through the expert “was clearly favorable to the
defense,” and was material in that, without it, petitioner “had no opportunity to contest [the
state’s expert’s] testimony that she could, to a degree of reasonable certainty, draw a
conclusion regarding Howard’s role in causing [the decedent’s] cardiac arrythmia.” 406 F.3d
at 132.

Finally, explaining that the unconstitutional limitations imposed by the trial court
“went to the heart” of petitioner’s ability to challenge the state’s key contention that the
burglary triggered the decedent’s heart attack, the court concluded that these errors were not
harmless. 406 F.3d at 133.

260) Juan H. v. Allen, 408 F.3d 1262, 1277-1279 (9th Cir. 2005) (amended op.), cert. denied,
546 U.S. 1137 (2006).  The Ninth Circuit granted relief from petitioner’s delinquency
adjudication as an aider and abettor of first degree murder and attempted murder in this
California case, finding that the state appellate court’s determination that the evidence was
constitutionally sufficient to support the adjudication involved an unreasonable application
of Jackson v. Virginia and In re Winship.  The court began by ascertaining that under state law
“‘a person aids and abets the commission of a crime when he or she, acting with (1)
knowledge of the unlawful purpose of the perpetrator, and (2) the intent or purpose of
committing, encouraging, or facilitating the commission of the offense, (3) by act or advice
aids, promotes, encourages or instigates, the commission of the crime.’”  After a detailed
review of the evidence presented at trial –  which indicated that petitioner, a fifteen year old
boy,  stood unarmed behind his brother, who actually shot the decedent after a brief
confrontation over shots that had been fired into petitioner’s family’s trailer earlier the same
evening, ran away after the shots were fired, and subsequently gave false statements about the
incident to police – the Ninth Circuit found the evidence constitutionally insufficient.  The
court summarized its conclusions as follows:

It is not enough for the prosecution to demonstrate that Juan H. knew that
some criminal activity was afoot on the night of March 24, 1999 or that [his
brother] planned to confront Ramirez and Magdelano while holding a
firearm. Rather, the element of knowledge must be proven with respect to
first-degree murder and attempted first-degree murder, the specific crimes
Juan H. was alleged to have aided and abetted. Even if we were to assume the
element of knowledge, the record does not reflect any evidence that Juan H.
intended, through his actions, to assist [his brother] in committing first-
degree murder. Juan H. did not do or say anything before, during or after the
shootings from which a reasonable factfinder could infer an intent or purpose
to aid and abet in the murder of Ramirez and the attempted murder of
Magdelano. Nor could any factfinder reasonably conclude that, by standing,
unarmed, behind his brother, Juan H. provided “backup,” in the sense of
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adding deadly force or protecting his brother in a deadly exchange. ¶ 
Speculation and conjecture cannot take the place of reasonable inferences
and evidence . . .

261) Christie v. United States, 409 F.3d 120 (2nd Cir. 2005).  The Second Circuit reversed the
district court’s denial of relief in this criminal possession of a weapon in the third degree case,
finding that petitioner’s due process right to present a defense was violated when the trial
court refused to permit him to introduce the prior testimony of an important defense witness
after petitioner presented persuasive, unrebutted evidence of the witness’s unavailability. 
While the trial court initially indicated that the defense had been diligent in its efforts to
secure the witness’s attendance, it subsequently changed positions – without the benefit of any
additional evidence – and, citing a set of inferences not supported by the record, held that the
defense’s efforts were not sufficient.  The Second Circuit disagreed with the state court’s
conclusions, noting that petitioner followed the same approach for obtaining the witness –
who was an entertainer who traveled frequently – that had been successful at petitioner’s first
trial, and concluding that the trial judge’s initial assessment that defense counsel “ha[d] done
everything to bring this woman into court” was correct.  409 F.3d at 124.  With regard to the
harm occasioned by the exclusion of the witness’s testimony, the Second Circuit explained
that petitioner’s “two trials present the equivalent of a controlled experiment that
demonstrates the critical nature of Smith’s testimony to Christie’s defense.” 409 F.3d at 126. 
In the first trial, which included the testimony, the jury acquitted petitioner of two counts, and
hung on the count retried at the second trial.  The court further noted that the missing
witness’s testimony was particularly critical because, unlike every other witness who testified
for the defense, the missing witness could not be impeached with a prior criminal record.  

Having concluded that there was “no doubt that the state court’s exclusion of Smith’s
testimony was an erroneous denial of Christie’s constitutional right to present a defense,” the
Second Circuit examined whether relief could be granted under §2254(d).  409 F.3d at 126.
After further discussion of the absence of record support for the trial court’s determinations
regarding the witness’s availability and the materiality of her testimony, the Second Circuit
found itself “fully persuaded that this case presents that unusual instance where the valuable
constitutional right to present a defense was not only erroneously denied, but denied through
an unreasonable application of pertinent law as enunciated by the Supreme Court.” 409 F.3d
at 126. 

262) Madrigal v. Bagley, 413 F.3d 548 (6th Cir. 2005).  The Sixth Circuit affirmed the grant of
relief in this Ohio capital case, finding that the Ohio Supreme Court unreasonably applied
federal law in concluding that the trial court’s erroneous admission of 79 pages worth of out
of court statements by petitioner’s non-testifying co-defendant in which the co-defendant
claimed petitioner had been the killer was harmless error.  Relying on Delaware v. Van
Arsdall, 475 U.S. 673 (1986), the Sixth Circuit found that “none of the . . . factors”
enumerated in that decision “suggest that the error was harmless.”  The court explained that
there was no physical evidence linking petitioner to the robbery/murder, and that the
prosecution’s case – as emphasized in its closing argument – relied heavily on the co-
defendant’s out-of-court statements, and on eyewitness testimony which was itself
undermined by important discrepancies.  The court also noted that petitioner’s theory at trial
was that the non-testifying co-defendant had committed the crime himself, and concluded that
“[t]he fact that [the co-defendant’s] statements were a central element of the prosecution’s
case, and that the defense theory was that [the co-defendant] himself had committed the
murder, creates ‘grave doubt’ about whether the admission of the statements was harmless.”
(internal citation omitted).
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263) Laird v. Horn, 414 F.3d 419 (3rd Cir. 2005), cert. denied sub nom. Beard v. Laird, 546 U.S.
1146 (2006).  The Third Circuit granted relief in this Pennsylvania capital case on the ground
that the trial court’s instructions on accomplice liability violated due process by relieving the
prosecution of its obligations to prove that petitioner had the specific intent to kill.  After
finding that §2254(d) would not apply, the court, relying in part on Smith v. Horn, 120 F.3d
400 (3rd Cir 1997), held that the trial court’s omission from its instructions on accomplice
liability of a requirement that an accomplice be found to have harbored specific intent to kill,
as required by state law, violated due process.  The court went on to reject the state’s
arguments that this omission was harmless.  First, the court found that although petitioner was
also convicted of conspiracy, the “conspiracy instruction clearly allowed the jury to convict
for first-degree murder without a finding that each conspirator had the specific intent to kill
as long as the killing was ‘in furtherance’ of the kidnaping or assault Laird had been charged
with.”  414 F.3d at 428.  Second, the court noted that although there was sufficient evidence
to sustain the position that petitioner acted with the requisite intent, “[t]he only testimony that
[petitioner] actually killed [the decedent] came from [petitioner’s co-defendant],” and the
inadequate instruction “raise grave doubts about”  the existence of a jury finding that the
killer’s coconspirator had specific intent to kill.  414 F.3d at 429.

264) Jones v. Jamrog, 414 F.3d 585, 593 (6th Cir. 2005).  A majority of the Sixth Circuit panel
granted relief in this Michigan assault case, finding that the state courts unreasonably applied
Faretta v. California in refusing his request to represent himself.  Petitioner made his request
repeatedly, and explained to the state court that his rationale for discharging his appointed
counsel was that doing so was his only means of circumventing a local rule prohibiting him
from possessing copies of documents turned over by the state via discovery.  In rejecting
petitioner’s request, the state courts found it insufficiently “unequivocal” insofar as it was
motivated not by dissatisfaction with appointed counsel, but by petitioner’s desire for access
to discovery materials.  The Sixth Circuit majority held that this constituted an unreasonable
application of Faretta, explaining, in part, as follows: 

[T]he state courts concluded Jones’s waiver was involuntary solely because
there were identifiable – yet purely hypothetical-- circumstances under which
Jones would have preferred a lawyer. This was an unreasonable application
of Faretta. Surely many defendants electing to proceed pro se would
reconsider if they were guaranteed unfettered access to an attorney of their
choosing or, as in this case, unfettered access to materials they consider
important to their cases. . . . Under Faretta, however, it is not a court’s
obligation to determine whether there exists some ideal set of circumstances
under which a defendant would reconsider the decision to represent himself. 

265) Silva v. Brown, 416 F.3d 980 (9th Cir. 2005).  The Ninth Circuit granted relief from
petitioner’s first degree murder conviction in this pre-AEDPA California capital case in which
sentencing phase relief had been granted in an earlier ruling.  The court held that the
prosecution violated Brady v. Maryland by making a deal with counsel for petitioner’s co-
defendant pursuant to which the co-defendant would not undergo a psychiatric evaluation
prior to testifying against petitioner, and then failing to disclose the existence of this deal to
petitioner’s defense counsel.  After noting that the first two elements of a Brady violation –
favorable evidence and suppression – were undisputed, the court found that the undisclosed
evidence was material.  The court explained that the co-defendant’s testimony was “crucial”
to the state’s case in that he was “the only witness who provided an account of how [the
decedent’s] murder took place and the only witness who identified Silva [as opposed to
another co-defendant] as the killer.” 416 F.3d at 987.  Disagreeing with the district court’s
determination that the suppressed evidence of a deal was merely cumulative because defense
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counsel had sought to impeach the witness in other ways, the Ninth Circuit explained that the
other instances of impeachment would have taken on new meaning had the jury known that
the prosecution had harbored doubts about the witness’s competency and mental capacity. 
The court further observed that the fact of the prosecution’s effort to make and conceal the
deal itself could have “diminished the State’s own credibility as a presenter of evidence.” 416
F.3d at 988.  The court explained: “Even though the jury heard [the witness] admit to being
confused several times during his direct examination, a few moments of hesitation on the part
of a witness recalling year-old events pale in comparison to the fact that the party proffering
the witness harbors such doubts about his competency that it has  taken affirmative steps to
prevent a psychiatric evaluation of that witness.” 416 F.3d at 989.  Finally, the court went on
to reject the state’s claims that the undisclosed deal had not been important, noting that “[t]he
State’s deliberate and strategic decision to make the deal and not to disclose it suggests the
weakness of its post hoc claims that the evidence was irrelevant.”  416 F.3d at 990.

266) Brooks v. Dretke, 418 F.3d 430, 435 (5th Cir. 2005).  The Fifth Circuit granted sentencing
phase relief in this Texas capital case, finding that a juror’s arrest for entering the courthouse
with a handgun on the first day of the sentencing phase warranted a finding of implied bias. 
Although the trial court held a hearing at which the juror denied that his arrest and his status
as a defendant subject to prosecution by the same district attorney’s office as petitioner would
not affect his performance as a juror, the Fifth Circuit concluded that relief was necessary. 
The court explained that “[t]he determination of implied bias is an objective legal judgment
made as a matter of law and is not controlled by sincere and credible assurances by the juror
that he can be fair.”  Here, the court found that “the sum of all factual circumstances
surrounding this juror” – including being subject to prosecution for a felony carrying a year
in prison and the embarrassment of having been the subject of high profile news reports about
his arrest for a week – “compels” the conclusion that bias should be implied.  Finally, the
court observed as follows: “That there is no evidence that the [DA] did anything to exploit
his power over [the] juror . . . is of no moment.  That the power presents an intolerable risk
of working its will without the raising of a hand or a nod is the vice here.”  The court did not
mention §2254(d). 

267) Hirschfield v. Payne, 420 F.3d 922 (9th Cir. 2005).  The Ninth Circuit granted relief on
petitioner’s Faretta claim in this Washington child molestation case.  Petitioner’s initial
request to represent himself had been properly denied by one judge on the ground that it was
untimely given that trial was then scheduled to begin the next day.  After that trial was
delayed for other reasons, however, a second judge heard petitioner’s renewed request, and
denied it on the ground that petitioner lacked the knowledge of court procedures necessary
to conduct his own defense.  After indicating that it had “found no authority to suggest that
merely because a state court initially denies a motion on valid grounds, its subsequent denials
of the same motion are not subject to scrutiny on direct or habeas review,” the court held that
the second trial court ruling – denying petitioner’s motion for lack of legal knowledge – was
“not only erroneous, but directly contrary to Supreme Court precedent,” i.e., Faretta.  The
court went on to acknowledge that “[t]he result in this case is perhaps frustrating” since the
trial court may have been able to validly deny petitioner’s request to represent himself on the
ground that it was intended to cause delay.  However, relying on Van Lynn v. Farmon, 347
F.3d 735 (9th Cir.2003), the court observed that “we cannot deny habeas relief on the basis
of a hypothetical justification not actually relied on by the trial court.420 F.3d at 928; see also
id. at 929 (“it is not our role to supply a hypothetical justification on which the trial court did
not itself rely”).

268) Arnold v. Runnels, 421 F.3d 859 (9th Cir. 2005).  A majority of the Ninth Circuit panel
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granted relief in this California “Three Strikes” case, finding that the state court unreasonably
applied federal law in upholding the trial court’s admission of a tape recorded exchange
between petitioner and an interrogator despite petitioner’s invocation of his Fifth Amendment
right not to speak while the recorder was running.  The majority explained that the state
court’s error in holding that petitioner had not sufficiently invoked his right to silence was in
its focus on petitioner’s repeated “no comment” answers to a series of questions recorded on
tape, without also acknowledging the importance of the undisputed evidence that petitioner
had told the interrogator he did not want to be recorded before the recorder had been turned
on.  Citing Connecticut v. Barrett, 479 U.S. 523 (1987), and Miranda v. Arizona, the majority
concluded that “[a]ny reasonable application of the law must begin by recognizing that Arnold
clearly and unequivocally invoked his Miranda rights selectively, with respect to a tape-
recorded interrogation,” and that “[a]ny reasonable application of the law must recognize that
Arnold’s statement precluded the interrogator from turning on the tape recording during the
interrogation.” 421 F.3d at 864.  After further determining that there was no evidence to
suggest petitioner had subsequently waived his right not to speak with the recorder running,
the majority went on to conclude that the error in admitting the recording at trial was not
harmless under Brecht.  In support of this finding, the majority observed that “[w]here the
prosecutor specifically emphasizes in his opening statement and his closing argument
evidence admitted in violation of a defendant’s Fifth Amendment rights, we cannot say that
evidence had no substantial influence upon the jury.” 421 F.3d at 869. The majority further
noted that the jury had been instructed that it could consider petitioner’s “no comment”
responses to accusatory questions by the interrogator as “adoptive admissions.”  421 F.3d at
869.

269) Williams v. Roe, 421 F.3d 883 (9th Cir. 2005).  The Ninth Circuit granted relief on
petitioner’s claim that his sentencing for robbery and kidnapping under a version of California
Penal Code §654 that did not exist at the time of his offenses violated the Ex Post Facto
Clause.  Relying on principles established in Lindsey v. Washington, 301 U.S. 397 (1937), and
Weaver v. Graham, 450 U.S. 24 (1981), the court held that the state courts’ rejection of
petitioner’s claim was “contrary to” federal law.  The court summarized the issue as follows:

Under the earlier version of §654, the trial court had the discretion to
sentence Williams for either of two crimes he was convicted of based on the
same act, i.e., robbery or kidnaping for robbery. By contrast, the amended
version of the statute required the trial court to sentence him for the crime
carrying the higher penalty. Because the amended statute removed the
judge’s discretion to impose a lighter sentence, applying it to Williams
violated the Ex Post Facto Clause under Lindsey, 301 U.S. at 401, and
Weaver, 450 U.S. at 29. The state trial court's application of the amended
version of §654 was thus contrary to clearly established Supreme Court
precedent.

421 F.3d at 887.  The court went on to conclude that, since it occurred at sentencing, the ex
post facto erred it had identified was neither “trial” nor “structural” error, and that in any
event, it was not subject to harmless error analysis.  421 F.3d at 888.  The court therefore held
that petitioner was entitled to issuance of the writ “unless the State resentences Williams
under the applicable version of §654 within a reasonable period of time to be determined by
the district court.421 F.3d at 889.

270) Fowler v. Sacramento County Sheriff’s Department, 421 F.3d 1027 (9th Cir. 2005).  The
Ninth Circuit panel granted relief in this “annoying and molesting” case, finding that the
California trial court unreasonably applied clearly established federal law in precluding
petitioner’s trial counsel from cross-examining his accuser about two prior instances in which
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she alleged that other adult men had touched her inappropriately.  Explaining that the first of
the prior incidents had been dismissed by law enforcement as “unfounded,” and that the
accuser had characterized the second as not “that big of a deal,” the Ninth Circuit found that,
“[b]ased on this evidence, a jury very well might reasonably have concluded that [the accuser]
was hypersensitive to physical contact by adult men and, thus, tended to misinterpret or
misperceive the conduct, overreact and then, perhaps unconsciously, exaggerate or embellish
in recounting the conduct so as to fit her subjective misinterpretation or misperception.” 421
F.3d at 1038-1039.  The court also noted other information that “might reasonably” have
caused the jury to conclude that the accuser “had consciously lied” about the first prior
incident.  Id.  From this, the court concluded that “there can be no doubt that the precluded
cross-examination sufficiently bore on Lara's reliability or credibility such that a jury might
reasonably have questioned it.”  421 F.3d at 1039.  Turning to the “countervailing interests”
relied upon by the trial court to preclude cross-examination, the Ninth Circuit found that there
had been no reason to believe the examination would have been inordinately time-consuming,
confusing or prejudicial to the accuser.  The court concluded by finding that “the trial court’s
preclusion of the cross-examination was an objectively unreasonable application of clearly
established federal law as determined by the Supreme Court.”  421 F.3d at 1041.  Finally, the
court held that the Confrontation Clause error had not been harmless under Brecht, explaining
that, given the absence of any physical evidence or third-party witnesses, the accuser’s
testimony, and therefore her reliability and credibility, were central to the prosecution’s case. 
The court further noted that the “jury heard evidence for only two days, but deliberated for
four,” announced at one point that it was deadlocked, and eventually reached agreement on
only one of the two counts that had been submitted. 

271) Burt v. Uchtman, 422 F.3d 557, 566 (7th Cir. 2005). The Seventh Circuit granted relief in
this Illinois case (formerly capital; sentence commuted), finding that petitioner’s due process
rights were violated when the trial court accepted his abrupt, mid-trial entry of a guilty plea
without ordering a competency evaluation. [see also SUCCESSFUL CASES – INEFFECTIVE

ASSISTANCE ISSUES, supra]  The Seventh Circuit summarized its decision on the due process
claim as follows:

If ever there was a case in which a trial court should have sua sponte ordered
a renewed competency hearing, this is that case. Dr. Pearson’s report
[generated eight months before trial, without a review of petitioner’s
medication status] made the trial court fully aware that Burt was a man of
significantly below average intelligence with a history of psychological
problems. The court knew that Burt was taking large doses of powerful
psychotropic medications and that Dr. Pearson’s report barely mentioned
those drugs. The court also knew that at one point during the trial Burt was
having such difficulty remaining alert that his attorneys felt compelled to
request a continuance. Lastly, Burt’s sudden unexplained decision to plead
guilty against the advice of counsel when he faced certain eligibility for the
death penalty should have caused the court to consider whether he was
competent to make that decision. The trial court never should have accepted
Burt’s guilty plea without first ordering a renewed competency hearing, and
the Illinois Supreme Court unreasonably applied clearly established federal
law when it found that Burt was not denied due process. 

(citing Pate v. Robinson, 383 U.S. 375, 385 (1966)).

272) Currie v. Adams, 149 Fed.Appx. 615 (9th Cir. 2005).  A majority of the Ninth Circuit panel
granted relief in this California second degree murder case, finding that the state appellate
court’s decision to accept the prosecutor’s claim that he struck a particular juror because “she
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was undecided on the death penalty” was based on an unreasonable determination of the facts
in light of the evidence that was before the state court (§2254(d)(2)).  The majority explained
that while the prosecutor’s claim survived Batson’s second step by being facially race neutral,
it could not survive the third step because:  (a) certain answers on the juror’s questionnaire
suggested she did favor the death penalty in some circumstances; (b) if the prosecutor was
truly concerned about the juror’s views, he would have been expected to ask additional
questions on voir dire; and (c) the prosecutor allowed two other jurors who demonstrably less
supportive of the death penalty to be seated even though he had peremptory strikes available
to remove them.  

273) Pazden v, Maurer, 424 F.3d 303 (3rd Cir. 2005). A majority of the Third Circuit panel
granted relief in this New Jersey fraud case, finding that petitioner’s purported waiver of his
right to counsel was not voluntary, and that the state court’s acceptance of that waiver was
“contrary to” Johnson v. Zerbst, 304 U.S. 458 (1938), and involved an unreasonable
application of Faretta v. California, 422 U.S. 806 (1975). Petitioner decided to waive his right
to counsel and proceed to trial pro se only after his appointed counsel had made an extensive
record indicating that she was unprepared for trial on the 131 count indictment due to the
state’s failure to comply with discovery deadlines and resulting delays in the extensive
investigation that would have been required in advance of trial. During the waiver colloquy,
petitioner indicated that he believed his attorney could have been prepared if she had been
afforded adequate time, and repeatedly made clear that he was choosing self-representation
only as the “lesser of two evils.”  “This,” the Third Circuit majority observed, “hardly
constitutes a voluntary choice to waive one’s Sixth Amendment right to counsel under
Faretta, and it is inconsistent with teachings of Johnson.” 424 F.3d at 317.  After finding that
the state court’s Faretta-based analysis was misguided in failing to focus on the voluntariness
of petitioner’s waiver, the majority concluded as follows:

[T]he trial court did inquire into whether Pazden knowingly, intelligently and
voluntarily relinquished his Sixth Amendment rights. However, in
conducting the inquiry, the trial judge either ignored Pazden’s answers or
failed to realize their constitutional significance. As a result, the trial court’s
rejection of Pazden’s Sixth Amendment claim was contrary to the
pronouncements of Johnson. Pazden’s waiver of counsel was not voluntary
in the constitutional sense. Moreover, to the extent the state court relied upon
Faretta, its decision is an unreasonable application of the rule the Court
announced there because Faretta does not apply here.

424 F.3d at 319.

274) Kittelson v. Dretke, 426 F.3d 306 (5th Cir. 2005) (per curiam).  The Fifth Circuit granted
relief in this Texas “indecency with child by contact” case, finding that the trial court violated
petitioner’s confrontation and due process rights by limiting his cross-examination of the
state’s two key witnesses and preventing him from eliciting helpful evidence from his own
witnesses.  The “case turned entirely on the [accuser’s] word against” petitioner’s. 426 F.3d
at 322.  Petitioner’s defense was that the accuser made up her allegation after hearing an older
girl talk about being sexually abused, and after being reprimanded by a babysitter, and stuck
with it for fear of the consequences of admitting she had lied. There was no physical evidence,
and the state relied primarily on the testimony of the young accuser, and a police officer who
told the jury, among other things, that both the accuser and another girl had been interviewed
about the allegations by child protective services. In context, this testimony suggested that
both girls had accused petitioner’s of sexual misconduct. Petitioner, however, was prohibited
from eliciting information explaining that the second girl had accused him at the same time
– and under the same circumstances – as the main accuser did, but recanted her accusation
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hours later.  After finding that petitioner’s confrontation and due process rights were violated,
and that the state courts unreasonably applied federal law in rejecting his claims, the court
quickly concluded that the error was not harmless under Brecht.  426 F.3d at 323.

275) Wilson v. Beard, 426 F.3d 653 (3rd Cir. 2005).  The Third Circuit affirmed the grant of relief
on petitioner’s Batson claim in this Pennsylvania murder case.  The court began by
establishing that, although much of petitioner’s trial record was not longer available, the
parties had stipulated that the prosecutor – Jack McMahon, the lecturer in the now infamous
Philadelphia prosecutor training video – used at least eight of his sixteen strikes against
blacks.  The court went on to agree with the district court that McMahon had actually used
nine of his strikes against venire members known to have been black, and further agreed with
petitioner that the races of the other seven people McMahon struck were unknown.  Using
these numbers, and relying on the contents of McMahon’s video, the Third Circuit agreed
with the district court’s conclusion that petitioner had made a prima facie case under Batson,
explaining as follows:  “Certainly, . . . an admission by the prosecutor that he uses peremptory
strikes to keep certain categories of African-Americans from serving, coupled with a limited
record showing that he used many of his strikes on African-Americans in the case at issue, is
sufficient.” 426 F.3d at 668.  After accepting the district court’s decision to spot respondent
Batson’s second step on the ground that, “given that twenty years had elapsed since Wilson’s
trial, it would be unreasonable to expect McMahon to remember why he struck certain
individuals,” 426 F.3d at 668, the Third Circuit moved on to Batson’s third step. Noting
McMahon’s videotaped descriptions of the kinds of jurors prosecutors should avoid, and his
insistence on the video that his viewers adhere to the discriminatory techniques he was
describing, the Third Circuit explained that, “given that McMahon used at least nine of his
peremptory strikes on African-Americans, we think it abundantly clear that McMahon made
full use of the techniques he discusses in the tape in Wilson’s trial.” 426 F.3d at 669. The
court went on to reject the state’s contention that “all of the black jurors in question could
have been struck for any of the race-neutral explanations offered by McMahon in the
videotape,” finding instead that “the evidence would support the conclusion that McMahon
acted with the requisite discriminatory intent toward any one of the eight jurors in question.”
426 F.3d at 670. “At all events,” the court concluded, “when we consider all of the relevant
evidence, it is virtually impossible to conclude that McMahon did not strike at least one of the
jurors for an impermissible reason. . . .There can be no doubt that if McMahon practiced in
Wilson’s trial what he preached in the tape, he violated Batson. Since what is known about
Wilson’s voir dire suggests that he did, we have no hesitation in affirming the District Court
on this point.” 426 F.3d at 670.

276) Harrison v. McBride, 428 F.3d 652, 669 (7th Cir. 2005).  The Seventh Circuit affirmed the
grant of relief on petitioner’s judicial bias claim in this Indiana capital case, finding that the
trial judge’s conduct during a pre-trial change-of-judge hearing established structural error
in the form of judicial bias.  The bias arose out of trial counsel’s announcement of their
intention to present evidence that the adult victim (the decedents were a mother and her two
children) may have been killed because of her knowledge of illicit drug business being
conducted at the home of one Roger Greathouse.  The evidence was likely to include
information that the trial judge, James Redwine, had been at a party at the Greathouse
property while a large truckload of marijuana was being unloaded.  In finding that the judge’s
response to the prospect of defense counsel presenting this evidence established bias, the
Seventh Circuit explained, in part, as follows:

Having been apprised of the nature of the alleged conflict of interest, Judge
Redwine transformed the hearing on the change-of-judge motion into a
proceeding to vindicate “the credibility of this Court.” By way of example
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only, the following actions of Judge Redwine support this conclusion: (1)
contacting, on an ex parte basis, Roger Greathouse on the day the motion for
change of judge was filed for the purpose of securing Greathouse’s testimony
at the change-of-judge hearing; (2) questioning the [Indiana State Police]
Detectives regarding the nature of [the victim’s] allegations against him; (3)
taking judicial notice of criminal records with respect to . . . the victim’s
brother; (4) making public certain records from the paternity action involving
[the victim’s] son for the purpose of establishing that Judge Redwine
harbored no prejudice against [the victim]; (5) eliciting testimony from the
attorney who represented [the victim] in the paternity action to establish that
there was no reason for [the victim] to be upset with Judge Redwine; (6)
questioning [the victim’s] mother . . . as to whether she had any reason to
believe that he would not be fair to both sides in this case; and (7) stating
“unequivocally” on the record that “I have never been to Roger Greathouse’s
house, never in my life . . .” Indeed, Judge Redwine’s active participation in
the hearing and his statements on the record demonstrate precisely the bias
that Mr. Harrison’s counsel believed would infect the trial – Judge
Redwine’s fear that evidence might connect him to individuals involved in
the drug trade thereby tainting, or worse ruining, his judicial career. 

277) Bradley v. Henry, 428 F.3d 811, 819 (9th Cir. 2005)(amended op.), reh’g en banc granted
by 432 F.3d 938 (9th Cir. 2005).  A majority of the Ninth Circuit panel granted relief in this
non-capital California murder case, finding that petitioner’s right to due process was violated
when she was excluded from an in camera hearing attended by various representatives of the
prosecution as well as her retained counsel.  The hearing included, among other things, a
discussion of retained defense counsel’s desire to withdraw due to non-payment of fees, and
the possibility of appointing new counsel, who was also present; after the hearing, the trial
judge permitted retained to withdraw and appointed the new attorney. After finding that the
in camera conference was a critical stage, and acknowledging that petitioner had not absolute
right to choose her own counsel, the majority observed that “[a]bsence of an absolute right
does not reduce a defendant in a [potentially] capital case to a zero in the delicate decision as
to who will represent her as she stands trial for her life.”  The majority went on to find no
need to determine whether a showing of prejudice was required, concluding instead that “the
harm to Bradley was palpable,” and explained, in part, as follows:

On trial for her life, with witnesses against her who had participated in the
crime, she needed a lawyer whom she could trust, with whom she could
communicate freely, who would be her friend, her champion, her sagacious
counselor. As her subsequent unhappy relationship with [appointed
replacement counsel] demonstrates, he was none of these but an incubus she
sought to rid herself of. The constitutional injury inflicted in her exclusion
from the in camera conference had these clear harmful consequences.

After further concluding that the state courts unreasonably applied federal law in rejecting
petitioner’s claim, the majority granted the writ. 

278) Daniels v. Woodford, 428 F.3d 1181 (9th Cir. 2005), cert. denied sub nom. Ayers v.
Daniels, 550 U.S. 968 (2007).  The Ninth Circuit granted relief from petitioner’s convictions
and death sentence in this pre-AEDPA California capital case, finding that petitioner was
constructively denied counsel, that his trial counsel were ineffective at both phases, that the
trial court denied him due process by refusing to change venue, and that the trial court erred
in failing to instruct the jury not to “double count” the multiple-murder aggravating factor
during sentencing deliberations [For summaries of the counsel-related issues, see
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SUCCESSFUL CASES – INEFFECTIVE ASSISTANCE OF COUNSEL ISSUES, supra]. 
As to petitioner’s sentencing phase-only claim that his due process rights were

violated by the trial court’s refusal to grant a change of venue, the court took the relevant facts
from the state court’s opinion because the “the news coverage was not included in the [federal
court] record,” and recognized petitioner’s concession that the record did not contain any
findings that demonstrated actual prejudice on the part of the jurors, but nevertheless held that
prejudice should be presumed.  In so holding, the court relied on the following:  “The murders
of Doty and Trust [the two slain officers] generated extensive and nearly continuous publicity
immediately after the shootings and again before Daniels’s trial”; “[n]ews accounts described
the perpetrator as a Black paraplegic, and Daniels was identified in press accounts as the killer
from the very beginning”; “[t]hree months before the trial, news articles covered the local
school board’s proposal to rename its football stadium in honor of officer Doty”; one month
before trial, the county unveiled a nine foot statue commemorating the officers across the
street from the courthouse where petitioner was tried; “police stations were ‘deluged’ with
calls from citizens offering tips on the investigation and offering to establish a memorial
fund”; “local newspapers printed numerous letters from readers calling for Daniels’s
execution”; “eighty-seven percent of the jury pool recognized the case from the media
coverage, and “[t]wo-thirds of those empaneled remembered the case from the press accounts
. . .”  428 F.3d at 1211-1212.

Finally, the court  held that the California Supreme Court was wrong in finding that
the trial court’s failure to instruct petitioner’s jury not to double count the special
circumstance that petitioner had been convicted of killing more than one person was harmless
error.  Noting that the 1978 statute under which petitioner was sentence requires a death
sentence if the jury concludes that aggravating circumstances outweigh mitigating
circumstances, the court observed that an invalid aggravating circumstance “becomes an
additional consideration impermissibly pushing the jury towards a death sentence.”  428 F.3d
at 1214.  The court explained its conclusion that the error was not harmless in this case as
follows:  “When coupled with other penalty phase errors--such as the court's refusal to change
venue, its decision to remove Roth as counsel, and its appointment of inexperienced counsel
– the court’s failure to instruct the jury that it could not double count the multiple-murder
special circumstance gave the jury one more improper reason to tip the scales against
Daniels.” 428 F.3d at 1214.

279) White v. Mitchell, 431 F.3d 517 (6th Cir. 2005), cert. denied sub nom. Houk v. White, 549
U.S. 1047 (2006). The Sixth Circuit granted sentencing phase relief in this Ohio capital case,
finding that the trial judge’s failure to excuse a juror for cause and the Ohio Supreme Court’s
finding that the trial court did not abuse its discretion in so ruling “were contrary to or an
unreasonable application of Supreme Court precedent.”  431 F.3d at 542.  The juror in
question (Juror Sheppard) was examined at length during voir dire, and gave a series of
vacillating, equivocal responses concerning her ability to set aside the strong beliefs she had
formed about the case before coming to court.  After describing these responses, the Sixth
Circuit explained as follows:

The most problematic of Sheppard’s comments are those about being a part
of the Ashland community and feeling a duty to serve on the jury: her
statements strongly indicate that (1) she had already decided what
punishment was appropriate and believed that the rest of the jurors would
feel similarly: “And if we come to the truth that I feel we are going to, and
I hate to see one man’s life taken, but in fair honesty, in him taking another
life, I think that he should be punished for that,” (2) she relished taking part
in the imposition of the death penalty in this particular case: “and I'd like to
be a part of that,” and (3) she believed that her anticipated outcome of the
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case was the true and honest one, thus reflecting an inherent bias: “people out
there want people on that jury that’s going to listen and find the real truth;”
“And if we come to the truth that I feel we are going to;” “I hate to see one
man’s life taken, but in fair honesty, in him taking another life, I think he
should be punished for that.”

431 F.3d at 541.  The court went on to acknowledge that the juror subsequently said “she
could follow the law and not let her personal feelings interfere,” but found that these
statements “were far more cursory and, given the frequency with which her statements shifted
back and forth on her ability to be fair, such subsequent statements are insufficient to alleviate
the grave concerns raised by her previous comments.” 431 F.3d at 542.  Relying on Irvin v.
Dowd, 366 U.S. 717 (1961), and Patton v. Yount, 467 U.S. 1025 (1984), the court concluded
that, “[w]ith a transcript reflecting statements as internally inconsistent and vacillating as
these, including numerous statements of strong doubt regarding impartiality and merely a few
tentative or cursory statements that she would be fair, Sheppard was simply unbelievable as
an impartial juror.” 431 F.3d at 542.

Before concluding that relief was required, the court paused to consider “whether the
error resulting from Juror Sheppard’s placement on the jury for the penalty phase of the trial
resulted in ‘actual prejudice,’ in that it had ‘substantial and injurious effect or influence in
determining the jury’s verdict,’” under Brecht.  431 F.3d at 542.  Finding that “this standard
is easily met on the facts of this case,” the court remanded with instructions to issue the writ
as to petitioner’s death sentence. 431 F.3d at 542. 

280) Ben-Yisrayl v. Davis, 431 F.3d 1043 (7th Cir. 2005). The Seventh Circuit affirmed the grant
of relief in this capital case, finding that the state court’s rejection of petitioner’s challenge
to the prosecutor’s closing argument references to petitioner’s failure to testify was based on
an unreasonable determination of the facts in light of the evidence presented in the state court
proceeding (§2254(d)(2)). The strongest evidence against petitioner was a confession, which
petitioner recanted before trial.  In closing argument, the prosecutor attacked the proposition
that petitioner had confessed falsely, relying heavily on the fact that petitioner had not
testified in support of the recantation.  For example, the prosecutor argued as follows: “I told
you in the opening statement that the defendant confessed to killing these [two] people with
his shotgun. We proved that. We told you that was the cornerstone of our case and why?
Because it is self evidence [sic] that no one freely and voluntarily confesses to a murder
unless they're guilty. Let the defendant tell you why somebody would freely and voluntarily
confess to – ” Examining this and similar remarks on direct appeal, the Indiana Supreme
Court denied relief on the ground that “the jury in the case could not have reasonably
interpreted the prosecutor’s comments as a suggestion to infer guilt from the defendant’s
silence,” 431 F.3d at 1047, and instead construed the prosecutor’s use of “the defendant” as
a reference to defense counsel.  The Seventh Circuit rejected this approach as unreasonable,
finding instead that the prosecutor was obviously referring to the defendant himself, and not
to his counsel.  Having found error, the Seventh Circuit turned to an evaluation of the state
court’s conclusion that even if the prosecutor’s argument was improper, any error was
harmless because the evidence of petitioner’s guilt was overwhelming. After briefly
cataloging the six items of evidence offered against petitioner, the Seventh Circuit found that
the state court had exaggerated the strength or importance of four of them, and failed to
account for the personal motivations of a witness who provided the fifth item.  This left the
recanted confession as the most important piece of evidence against petitioner, and compelled
the conclusion that the prosecutor’s arguments relating to the confession were not harmless:

Without Ben-Yisrayl’s confession there would have been no conviction. In
challenging Ben-Yisrayl to explain his confession to the jury, the prosecutor
invited the jury to infer guilt from Ben-Yisrayl’s silence and to deem his
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confession reliable and accurate. The prosecutor’s improper closing
statements, therefore, played a significant role in securing a guilty verdict. As
such, we find that the constitutional error in this case is not harmless, and
that the Indiana Supreme Court’s determination of harmless error in this case
was an unreasonable application of clearly-established federal law. 

431 F.3d at 1053.

281) Weaver v. Bowersox, 438 F.3d 832, 840-41 (8th Cir. 2006) (corrected opinion), cert.
dismissed sub nom. Roper v. Weaver, 550 U.S. 598 (2007).  A majority of the Eighth Circuit
panel affirmed the district court’s grant of penalty phase relief in this Missouri capital case,
finding that certain portions of the prosecutor’s closing argument violated due process.  Judge
Melloy (joined by Judge Bye) began the merits discussion by determining that the
prosecutor’s 

statements can be categorized into several types: (1) an analogy that the role
of a juror is like that of a soldier who must do his or her duty and have the
courage to kill; (2) statements by the prosecutor about his personal belief in
the death penalty; (3) statements that executing Weaver was necessary to
sustain a societal effort as part of the “war on drugs”; (4) assertions that the
prosecutor had a special position of authority and decided whether to seek
the death penalty; and (5) arguments that were designed to appeal to the
emotions of the jury (culminating in a statement that the jury should “kill
[Weaver] now”). 
After noting that the Eighth Circuit had vacated death sentences in two other cases

as a result of misconduct by the same prosecutor, the majority explained how each of the
types of statements made in this case violated petitioner’s rights:  Category (1) was
impermissible because it was “‘calculated to remove reason and responsibility from the
sentencing process,’” and because “[d]escribing jurors as soldiers with a duty eviscerates the
concept of discretion afforded to a jury as required by the Eighth Amendment”; categories (2),
(4) and (5) were improper because “[s]tatements about the prosecutor’s personal belief in the
death penalty are inappropriate and contrary to a reasoned opinion by the jury,” because “[a]
prosecutor should not emphasize his or her position of authority in making death penalty
determinations because it may encourage the jury to defer to the prosecutor’s judgment,” and
because “arguments against a rational decision by the jury, and specifically those that implore
the jury to kill the defendant immediately, are contrary to a fair proceeding”; and category (3)
was impermissible because “[t]he argument that a signal must be sent from one case to affect
other cases puts a improper burden on the defendant because it prevents an individual
determination of the appropriateness of capital punishment,” and because “invoking a jury’s
general fear of crime to encourage the application of the death penalty in a particular case is
unfairly inflammatory.” (internal citations omitted).  With regard to §2254(d)(1), the majority
found that although “[i]t  is unclear which precedents the Missouri Supreme Court applied[,]
. . . there can be no interpretation of the inflammatory remarks by the prosecutor that is
reasonable under the various applicable United States Supreme Court precedents.”

Judge Bye concurred in the result, but wrote separately to contend that the state
supreme court had not reached the merits of petitioner’s challenges to arguments referred to
in categories (3) and (5), and that therefore those portions of petitioner’s claim should not be
subject to §2254(d).

Judge Bowman concurred in Judge Melloy’s determination that §2254(d) applied, but
dissented from the conclusion that petitioner was entitled to relief.

282) Brown v. Palmer, 441 F.3d 347, 351-53 (6th Cir. 2006).  The Sixth Circuit affirmed the
district court’s grant of relief on petitioner’s claim that the evidence presented at trial was
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constitutionally insufficient to support his convictions for aiding and abetting armed robbery
and carjacking.  The evidence indicated that petitioner and a passenger parked at a gas station,
then the passenger emerged from petitioner’s car, approached another car, shot at one of the
occupants, then stole the car.  The former occupants of the stolen car then approached
petitioner – who protested that he had met the gunman only minutes earlier, and offered him
a ride – dragged him from his own car, beat him, and took his car as transportation to a nearby
police station.  Acknowledging that the evidence could give rise to “reasonable speculation”
about petitioner’s involvement in the charged offenses, the Sixth Circuit held that “being
present at the scene of the crime and having a brief relationship with the carjacker are
insufficient facts to establish beyond a reasonable doubt that Brown aided and abetted the
latter individual.” In reaching this conclusion, and the related conclusion that the state court’s
decision affirming petitioner’s conviction was an unreasonable application of Jackson v.
Virginia, the court relied on a series of pre-AEDPA cases, noting that their “holdings that
distinguish reasonable speculation from sufficient evidence are still persuasive in establishing
that the state court’s application of federal constitutional law as set forth in Jackson was
objectively unreasonable.”

283) Buckley v. Terhune, 441 F.3d 688, 699 (9th Cir. 2006) (en banc), cert. denied sub nom.
Tilton v. Buckley, 550 U.S. 913 (2007).  The en banc Ninth Circuit affirmed the district
court’s grant of relief in this non-capital murder case, finding that petitioner’s due process
rights were violated when he was sentenced to 15 years to life, rather than simply 15 years,
as bargained for in his plea agreement.  The court began by determining that the state court’s
decision rejecting petitioner’s claim was “contrary to” Santobello v. New York, 404 U.S. 257
(1971), and Ricketts v. Adamson, 483 U.S. 1 (1987), in that the state court failed to apply
contract law principles in assessing petitioner’s claim, as mandated by state law.  Applying
California contract law itself, the Ninth Circuit went on to find that the plea agreement was
“ambiguous,” referring at points to “15 years,” and at other points to “15 years to life.”  After
further finding that no other evidence resolved the ambiguity, the court – still applying
California contract law – concluded that the ambiguity should be resolved against the state,
such that petitioner was entitled to specific performance of the 15 year bargain.  As to the
state’s argument that 15 years was “not a lawful sentence for second degree murder under
California law,” the court stated:  “Consistent or not with the state’s sentencing statute, that
is the bargain that California made in 1987. Buckley has fulfilled his promises, and it is now
too late for the state to argue that it was not in a position to offer him a fifteen year sentence
in exchange.” 441 F.3d at 699. 

284) Graves v. Dretke, 442 F.3d 334 (5th Cir.), cert. denied sub nom. Quarterman v. Graves, 549
U.S. 943 (2006).  The Fifth Circuit granted relief in this Texas capital case, finding that the
prosecution violated Brady v. Maryland in failing to disclose two statements by its key
witness.  The night before he testified at petitioner’s trial, the witness (Carter) told the
prosecution both that he committed the six murders underlying this case alone, and that his
wife (Cookie) had been an active participant in the murders.  The next day, Carter testified
at petitioner’s trial that he and petitioner committed the murders.  The prosecutor not only
failed to correct this testimony, he also took the “[p]erhaps even more egregious” step of using
Carter and another witness to confirm for the jury that Carter had always implicated petitioner
“as being with him in committing the murders.” 442 F.3d at 341-42. 

Before addressing whether the undisclosed statements were exculpatory and material,
the Fifth Circuit rejected the district court’s conclusion that petitioner had not exercised “due
diligence” in requesting information about Carter’s implication of Cookie after the prosecutor
made a vague in-court statement about Carter having failed a polygraph test involving a
question about his wife.  Without discussing whether the Brady doctrine actually includes a
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“due diligence” requirement, the Fifth Circuit observed that “Graves’ counsel had specifically
requested the information disclosed in the statement,” and found that the prosecutor’s
“statement regarding the polygraph, his discovery responses and questioning of Carter” were
“misleading and a deliberate attempt to avoid disclosure of evidence of Cookie’s direct
involvement.”  442 F.3d at 343.  “At a minimum,” the court added, the prosecutor’s “minimal
disclosure was insufficient to put the defense on notice to inquire further, particularly in light
of the state’s discovery disclosure.” 442 F.3d at 343. 

Turning to the elements of petitioner’s Brady claim, the Fifth Circuit had no difficulty
concluding that the undisclosed statements were favorable to the defense, and that, considered
together, they were material.  The court explained: “If both statements had been timely
furnished to Graves, he could have persuasively argued that (1) the murders were committed
by Carter alone or by Carter and Cookie; and (2) Carter’s plan from the beginning was to
exonerate Cookie, but a story that he acted alone was not believable, so he implicated Graves
so the prosecution would accept his story and decline to prosecute Cookie.”   442 F.3d at 344. 
In rejecting the state’s contention that the statements were not material because they were
“inconsistent and could have been damaging to Graves,” the court observed that “[t]he
problem with the state’s argument is that it analyzes the significance of the suppressed
evidence against a backdrop of how the defense presented its case at trial without the
suppressed statements. If the two statements had been revealed, the defense’s approach could
have been much different (. . .) and probably highly effective.”  442 F.3d at 344. 
Additionally, in finding that the statements were favorable and material, the court emphasized
repeatedly that Carter’s testimony was the cornerstone of the state’s case, such that damage
to Carter’s story and credibility undermined confidence in the outcome of the trial.

Because the state courts rejected petitioner’s Brady claim as an abuse of the writ, the
Fifth Circuit concluded that the claim had not been adjudicated on the merits in a state court
proceeding, and §2254(d) was inapplicable.     

285) Hanson v. Phillips, 442 F.3d 789, 799-800 (2nd Cir. 2006). The Second Circuit granted
relief in this New York harassment case, finding that the New York appellate court
unreasonably applied Boykin v. Alabama, 395 U.S. 238 (1969), in upholding petitioner’s
guilty plea.  The court explained:

Viewing the record as a whole, we find that it fails to affirmatively disclose
that Hanson entered his plea intelligently and voluntarily. We find the record
deficient in establishing both the defendant’s understanding of the immensely
important procedural step he was taking and that he was acting voluntarily.
* * * Nothing in the record affirmatively discloses Hanson’s awareness that
he had the right to have his guilt determined at a trial and that by pleading
guilty he was giving up that right. Nor does the record affirmatively disclose
that Hanson voluntarily chose to plead guilty. . .  Here, the court ran together
a series of confusing questions and statements in such a way that Hanson’s
occasionally interspersed “yes” answers leave wholly to conjecture the
meaning of his responses. * * * By the end of the colloquy, the defendant
acknowledged that he had committed the offense for which he was being
prosecuted. But no part of the dialogue provides any reasonable assurance
that Hanson voluntarily chose to plead guilty or understood that by doing so
he was giving up the right to a trial.

286) Fulcher v. Motley, 444 F.3d 791 (6th Cir. 2006).  The Sixth Circuit granted relief in this
non-capital Kentucky murder and robbery case, finding that the admission of out-of-court
statements to police by petitioner’s then-girlfriend (they later married and she invoked marital
privilege) violated petitioner’s Confrontation Clause rights under the law as clearly
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established at the time his conviction became final in 1996.  After rejecting the state’s
contention that petitioner’s claim was defaulted, the court determined that clearly established
federal law at the time petitioner’s conviction became final in 1996 provided “two ways that
hearsay statements by an unavailable declarant could be admitted without violating the
Confrontation Clause: either via a ‘firmly rooted hearsay exception,’ or with ‘particularized
guarantees of trustworthiness.’” 444 F.3d at 804.  “Though it was not made explicit until Lilly
(1999),” the court added, “Lee (1986) had implied that there was no firmly rooted exception
for ‘accomplices’ confessions that inculpate a criminal defendant.’” Id. (citing Lilly v.
Virginia, 527 U.S. 116 (1999). and Lee v. Illinois, 476 U.S. 530 (1986)).  After concluding
that the state court’s decision was “contrary to” federal law, the Sixth Circuit went on to find
that the witness’ statement – made to police at a time when she was suspected of being an
accomplice, and minimizing her own role relative to petitioner’s – did not fit within a firmly
rooted hearsay exception, and did not possess inherent, particularized guarantees of
trustworthiness, and their admission was therefore error.  With regard to harmlessness
under Brecht, the court noted first that the state’s case was entirely circumstantial and devoid
of physical evidence linking petitioner to the crime.  The court discounted the testimony of
petitioner’s co-defendant (against whom the state had a considerably stronger case) on the
ground that he was “an alleged accomplice and an admitted drug user and dealer” who had
“a substantial interest in shifting blame to Fulcher.”  The court acknowledged that it was the
jury’s task to assess the co-defendant’s credibility, but noted that his testimony had been
bolstered by the wrongly admitted hearsay statements, without which “nothing would have
physically connected Fulcher to the crime.”  444 F.3d at 809 (emphasis by the court).  The
court also acknowledged the state’s evidence of petitioner’s attempt to bribe a fellow inmate
to provide him with an alibi, but found that this evidence showed “only that Fulcher hoped
(by illicit means) to avoid liability,” and that, “given [the co-defendant’s] testimony and the
possible admission of [the girlfriend’s] statements, he (quite understandably) feared
conviction.” 444 F.3d at 810.  “The bribe,” the court concluded, “adds no independent
evidence connecting Fulcher to the crime.”  444 F.3d at 810.

287) Davis v. Woodford, 446 F.3d 957, 963 (9th Cir. 2006).  The Ninth Circuit granted relief in
this California Three Strikes case, finding that the state violated a 1986 plea agreement with
petitioner when it counted the eight robberies consolidated for that plea as eight “strikes” for
purposes of his sentencing on a 2000 felon in possession conviction, notwithstanding its
representation in 1986 that the plea entered then would constitute a single “prior” on
petitioner’s record.  After finding that petitioner was entitled to the benefit of the bargain
entered with the state in 1986 both as a matter of due process and as a matter of state contract
law, the Ninth Circuit held that “[i]mplicit in the California Supreme Court’s” unexplained
denial of relief “are an unreasonable finding of fact” (a determination that the 1986 “one
prior” promise did not affect petitioner’s decision to enter the plea), and “an unreasonable
application of” Santobello v. New York, 404 U.S. 257 (1971).

288) Pruitt v. Pliler, 2006 WL 1217904 at *2-3 (9th Cir. May 8, 2006) (unpublished).  In this
non-capital case, the Ninth Circuit affirmed the grant of relief on petitioner’s claim that the
state trial court violated his Sixth Amendment rights by granting his request to represent
himself at trial and then rescinding its decision. The Ninth Circuit first held that the state
appellate court’s denial of relief on the ground that petitioner’s request to proceed pro se had
been untimely “conflicts with the Supreme Court’s decision in Faretta,” since, as endorsed
by Faretta itself, the request was made “weeks before trial.” Next, the Ninth Circuit rejected
the state court’s factual determination that petitioner’s request had been made to promote
delay, stating as follows:

Because (1) a delay in the trial proceedings would not have prejudiced the
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court or the prosecution; (2) Petitioner’s Faretta request appears to have
been asserted in good faith; and (3) the Faretta request could not have
reasonably been made earlier in the proceedings, Petitioner’s Faretta request
was not a delay tactic.  Consequently, clear and convincing evidence
demonstrates that the California Court of Appeal made an objectively
unreasonable determination of the facts when it concluded that Petitioner’s
request to represent himself was properly revoked because his request was
made for the purpose of delay. 

(citing 28 U.S.C. § 2254(d); Sanders v. Lamarque, 357 F.3d 943, 950 (9th Cir.2004)).

289) Clark v. Brown, 450 F.3d 898, 904 (9th Cir.) (amended op.), cert. denied sub nom. Ayers
v. Clark, 549 U.S. 1027 (2006).  The Ninth Circuit granted sentencing phase relief in this pre-
AEDPA California capital case on two interrelated grounds.  First, the court held that the state
trial court’s failure to give a then-standard jury instruction on California’s felony murder
aggravating circumstance “violated due process under California v. Trombetta, 467 U.S. 479,
485 (1984), by unfairly depriving [petitioner] of ‘a meaningful opportunity to present a
complete defense.’”  Second, the court found that the state supreme court’s expansion and
reinterpretation of the same aggravating circumstance on direct appeal, and its application of
this change in the law retroactively to petitioner’s case, violated his due process right to fair
notice.  The court concluded that neither of these errors – which facilitated the jury’s finding
of the only special circumstance to have survived direct appeal – were harmless under Brecht,
noting that there was a “reasonable probability” that, had the requested instruction been given,
the jury would have rejected the special circumstance.  

290) Earley v. Murray, 451 F.3d 71 (2nd Cir. 2006), cert. denied sub nom. Burhlre v. Earley, 
551 U.S. 1159 (2007).  The Second Circuit vacated the district court’s denial of relief in this
New York burglary case and remanded with instructions to determine whether the petition
was timely, and if so, to grant the writ. [Editor’s Note: On remand, the district court held that
the petition was timely, grudgingly granted a conditional writ, and provided the state and state
courts with explicit instructions on how to modify petitioner’s sentence to include the term
of post-release supervision that had been omitted at the time he was originally sentenced. See
Earley v. Murray, 2007 WL 1288031 (E.D.N.Y. May 1, 2007)] Petitioner claimed, in relevant
part, that his right to due process was violated when the New York Department of
Correctional Services (“DOCS”) administratively added a five year term of “post release
supervision” (PRS) to the six year prison term imposed by the trial judge pursuant to his plea
agreement.  Neither petitioner, his counsel, the prosecutor or the judge had been aware of the
then-recently enacted PRS requirement at the time petitioner pled guilty and received his
sentence, and petitioner did not learn that the five year PRS term had been added to his
sentence by the DOCS until approximately two years later.  Petitioner’s subsequent state court
challenge was denied on the ground that, although he “should have been told about the PRS
term, . . . because the PRS term is mandatory under New York law, Earley’s request to
eliminate it from his sentence could not be granted.” 451 F.3d at 73.

The Second Circuit began its analysis by identifying the Supreme Court’s holding in
Hill v. United States ex rel. Wampler, 298 U.S. 460 (1936), that “[t]he judgment of the court
establishes a defendant’s sentence, and that sentence may not be increased by an
administrator’s amendment,” as governing clearly established federal law.  451 F.3d at 75. 
In a footnote, the court observed that “[a]lthough  Wampler does not identify the source of the
rule that it announces, we believe that it is based in the due process guarantees of the United
States Constitution.”  451 F.3d at 76 n.1.  Assessing the state court’s denial of relief against
the rule articulated in Wampler, the Second Circuit held that the “state court’s determination
that the addition to Earley's sentence by DOCS was permissible is . . . contrary to clearly
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established federal law . . .” The court explained:
If, as in Wampler, an erroneous order of commitment prepared by the clerk
of court with the court’s knowledge cannot alter the sentence imposed by the
court, then plainly a later addition to the sentence by an employee of the
executive branch cannot do it. Only the judgment of a court, as expressed
through the sentence imposed by a judge, has the power to constrain a
person’s liberty. 

451 F.3d at 75. 

291)  Damian v. Vaughn, 2006 WL 1750009 at *2 (9th Cir. June 21, 2006).  The Ninth Circuit
granted relief on petitioner’s double jeopardy claim in this California second degree murder
case.  Relying on Morris v. Mathews, 475 U.S. 237 (1986), as the relevant clearly established
law, the court found that petitioner’s rights were violated at his retrial following reversal on
direct appeal when the prosecution went forward under the original six-count information
against him, even though he had been acquitted of the two counts of assault contained therein
at a previous trial. The court went on to find that the state court’s determination that petitioner
had not been prejudiced because the underlying evidence would have been admissible in any
event “was contrary to the reasoning and result required by federal law.” The court explained
that the state court had failed to account for the prosecution’s heavy reliance on the assault
charges when arguing at trial that petitioner’s participation in “an escalating criminal
‘rampage’” proved he had acted with malice, which was the distinguishing factor between
manslaughter and second degree murder.

292) Getsy v. Mitchell, 456 F.3d 575, 592 (6th Cir. 2006), reh’g en banc granted, opinion
vacated (6th Cir. Nov. 22, 2006).  A majority of the Sixth Circuit panel granted penalty phase
relief in this Ohio capital case on the grounds that petitioner’s death sentence for being one
of three people hired by a fourth person to commit a murder violated the Eighth Amendment’s
prohibitions against arbitrariness and disproportionality, since none of the other defendants
– including the person who commissioned the murder, who was substantially older and
arguably more culpable than petitioner – received death sentences. The majority also held that
petitioner was entitled to relief from his murder for hire conviction and resulting death
sentence under the “rule of consistency” applied by the Supreme Court in, inter alia,
Morrison v. California, 291 U.S. 82 (1934), “because the other necessary participant [in the
offense], the hiring party, was acquitted of the same murder for hire specification [in a
separate trial].”  “Under these circumstances,” the majority concluded, “the Ohio Supreme
Court’s decision affirming Getsy’s death sentence without identifying or applying the
governing Eighth Amendment principles was ‘contrary to’ the principles clearly established
in Furman [v. Georgia], Morrison, and Hartzel [v. United States, 322 U.S. 680 (1944)”].  

293) Torres v. Lytle, 461 F.3d 1303, 1304 (10th Cir. 2006).  The Tenth Circuit granted relief on
petitioner’s sufficiency of the evidence claim in this New Mexico “retaliating against a
witness” case.  The statute under which petitioner had been convicted required proof that the
defendant possessed the “intent to retaliate against any person for any information relating to
the commission or possible commission of a felony offense . . .”  Although the complainant
in this case had reported to authorities that he suspected petitioner was responsible for burning
down one of his houses in 1997, the record at petitioner’s trial on the retaliating charge
contained no evidence that petitioner knew about this report;  rather, the evidence indicated
that petitioner’s threat of retaliation against the complainant was based on the complainant’s
testimony against petitioner at a then-recent trial for misdemeanor damage to property. From
this, the Tenth Circuit concluded that the evidence was insufficient to sustain petitioner’s
conviction, and that the state appellate court’s decision to the contrary involved an
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unreasonable application of federal law.

294) Taveras v. Smith, 463 F.3d 141, 151 (2nd Cir. 2006).  The Second Circuit affirmed the grant
of relief on petitioner’s claim that his rights were violated when the state appellate court
refused to appoint counsel to assist with his direct appeal.  Although petitioner had absconded
before trial, been tried in absentia, and had not been recaptured until years later, his trial
attorney had filed a timely notice of appeal following his conviction, and that appeal had
never been dismissed.  After surveying New York law, the Second Circuit found that the
state’s fugitive disentitlement doctrine did not operate automatically, but instead functioned
as a threshold issue to be resolved in a “first-tier appeal as of right.”  The court went on to
find that, under these circumstances, “[t]he central holding of Douglas [v. California, 372
U.S. 353 (1963),] . . . applies and means that the state must afford the right to counsel to
indigent fugitives.”  “[T]he failure to appoint counsel, as Taveras timely sought, amounted
to a violation of his well-established constitutional right to counsel.”

295) Stallings v. Bobby, 464 F.3d 576, 583 (6th Cir. 2006).  The Sixth Circuit granted relief in
this Ohio drug possession case on the ground that petitioner’s Confrontation Clause rights
were violated when the prosecution was permitted to introduce the out of court statement of
a co-arrestee, and that the error was not harmless.  The Sixth Circuit began its analysis by
agreeing with the district court’s finding that the state appellate court’s endorsement of the
admission of the out-of-court statement was contrary to Lilly v. Virginia, 527 U.S. 116 (1999). 
Unlike the district court, however, the Sixth Circuit went on to find that the error was not
harmless.  The court reasoned that the main evidence against petitioner was the testimony of
his former girlfriend, who had given conflicting statements and had incentives to testify
falsely, and that without corroboration supplied by the improperly admitted statement, “the
fact-finder might not have believed” either witness.  The court also noted that the prosecution
made the improperly admitted statement a focal point of its closing argument, and concluded
that the question of harmlessness was “at least ‘evenly balanced,’” such that the error could
not be called harmless.

296) Kesser v. Cambra, 465 F.3d 351 (9th Cir. 2006) (en banc).  The Ninth Circuit granted relief
on petitioner’s Batson v. Kentucky claim in this non-capital California murder case, finding
that the state appellate court’s decision rejecting the claim was based on an unreasonable
determination of the facts in light of the evidence in the trial record.  While the prosecutor
struck three Native American women and one Asian woman, the court’s analysis focused
mainly on one of the Native Americans, Rindels. The court began by establishing that “[t]he
racial animus behind the prosecutor’s strikes is clear[:]”

When he was asked to explain why he used a peremptory challenge to
eliminate Rindels, he answered using blatant racial and cultural stereotypes.
He identified Rindels as a “darker skinned,” “[N]ative American female” and
worried that Native Americans who worked for the tribe, like Rindels, were
“a little more prone to associate themselves with the culture and beliefs of
the tribe than they are with the mainstream system.” The prosecutor did not
want such Native Americans on the jury because “they are sometimes
resistive of the criminal justice system generally and somewhat suspicious
of the system.” Later in the hearing, he elaborated on his fears of Native
American culture when he explained that an expert had testified in a local
criminal case that “child molesting is okay in certain Native American
cultures” and worried that “there are a whole bunch of people that violate our
laws that are [N]ative Americans and they go much more often through the
[N]ative American system than the criminal system.”
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465 F.3d at 357.  
Before undertaking its own examination of the record, the court noted that  the state

court of appeals’ decision was rendered “[w]ithout ever considering the evidence outside the
prosecutor’s own self-serving Batson testimony.”  465 F.3d at 358.  Turning to its own
analysis of that evidence – including the voir dire record of Rindels and others – the Ninth
Circuit found that each of the prosecutor’s purportedly race neutral reasons for removing
Rindels either lacked support in the record or was pretextual when considered against the
prosecutor’s failure either to pose followup questions to Rindels, or his failure to remove
other jurors who exhibited characteristics similar to (or more troubling than) those for which
he claimed to have removed Rindels. Based on this analysis, and on the state court’s failure
to look beyond the prosecutor’s own statements when considering petitioner’s Batson claim,
the court concluded that the “California Court of Appeal’s conclusion that the prosecutor did
not strike Rindels because she was Native American to be wrong, and unreasonably so. See
28 U.S.C. § 2254(d)(2). Indeed, we think the record so strong on this point that it cannot admit
any other conclusion, and even satisfies the more demanding standard of ‘rebutting the
presumption of correctness by clear and convincing evidence.’ Id. §2254(e)(1).” 465 F.3d at
368. 

297) Stokes v. Schriro, 465 F.3d 397, 402 n.6 (9th Cir. 2006).  The Ninth Circuit granted relief
from petitioner’s five year sentencing enhancement in this Arizona attempted kidnapping and
attempted robbery case.  The court held that the trial court’s finding of and reliance upon three
aggravating circumstances, two of which did not fit within Apprendi v. New Jersey’s “prior
conviction exception,” violated Apprendi.  With regard to §2254(d), the court noted that there
was no reasoned state court decision on petitioner’s claim, such that it was necessary to
“‘perform an independent review of the record to ascertain whether the state court decision
was objectively unreasonable,’” but did not otherwise discuss the way(s) in which the state
court’s decision was contrary to or involved an unreasonable application of federal law. 
(quoting Pham v. Terhune, 400 F.3d 740, 742 (9th Cir.2005) (per curiam)).

298) Niederstadt v. Nixon, 465 F.3d 843, 848-49 (8th Cir. 2006), reh’g en banc granted, opinion
vacated (Dec. 13, 2006).  A majority of the Eighth Circuit panel affirmed the district court’s
grant of relief on petitioner’s due process fair notice claim in this Missouri sodomy case. 
After disposing of the state’s procedural default defense, the majority found that the state
supreme court “reconfigured the [Missouri] sodomy statutes” in petitioner’s case by
interpreting the “forcible compulsion” requirement of the “deviate sexual conduct” statute as
permitting that “the intercourse itself can be the force used to accomplish the intercourse or
that a sleeping or unconscious victim can be ‘compelled.’”  “At the time of Mr. Niederstadt’s
conduct,” the majority added, “neither the plain language of the sodomy statute nor the case
law supported such a construction.” The majority went on to conclude that “the Missouri
Supreme Court’s decision was an unreasonable interpretation of United States Supreme Court
due-process jurisprudence in Bouie [v. City of Columbia, 378 U.S. 347 (1964)] and other
cases because we believe that it is quite obvious that neither the plain language of the statute
nor state law at the time of Mr. Niederstadt’s conduct defined ‘forcible compulsion’ as
encompassing his acts.”  

299) Stevens v. Ortiz, 465 F.3d 1229 (10th Cir. 2006), cert. denied sub nom. Zavaras v. Stevens,
549 U.S. 1281 (2007).  The Tenth Circuit granted relief on petitioner’s Confrontation Clause
claim in this non-capital Colorado murder case, finding that petitioner’s rights were violated
when the trial court admitted the custodial, out-of-court statement of a co-defendant against
him.  The court began by finding that the state supreme court’s “reasoning” in rejecting
petitioner’s claim “was contrary to” the law clearly established in Idaho v. Wright, 497 U.S.
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805 (1990), and Lilly v. Virginia, 527 U.S. 116 (1999), “because it considered the ‘genuinely
self-inculpatory’ nature of [the co-defendant’s] statement as the most important factor in the
reliability assessment, and because it also considered other trial evidence, the voluntary nature
of the statement, and the absence of a promise of leniency.” 465 F.3d at 1240. 

Having determined that §2254(d) did not preclude relief, the Tenth Circuit proceeded
to review petitioner’s claim “de novo” and concluded that “the cumulative impact of several
factors related to [the co-defendant’s] custodial confession precludes a finding of sufficient
reliability” justifying its admission into evidence.  465 F.3d at 1240.  Those factors included: 
the statement was given in response to custodial interrogation; the co-defendant sought to
minimize his own relative culpability; during the interrogation, the co-defendant sought and
received assurances that his family would be protected if he cooperated; the co-defendant
sought to exculpate himself through the first two-thirds of the statement; and the interrogators
routinely asked leading questions during the interrogation.  Finally, the court found it
unnecessary to analyze harmlessness in light of the state’s concession that, if Confrontation
Clause error were found, it would not be harmless.  The court added:  “We appreciate the
State’s professional and responsible acknowledgment that the accomplice confession provided
the only direct evidence of Mr. Stevens’s involvement in the murder.” 465 F.3d at 1242. 

300) Joseph v. Coyle, 469 F.3d 441 (6th Cir. 2006), cert. denied sub nom. Houk v. Joseph, 549
U.S. 1280 (2007).  The Sixth Circuit affirmed the grant of sentencing phase relief in this Ohio
capital case, finding that petitioner’s due process, Sixth Amendment and Eighth Amendment
rights were violated when he was sentenced to death based on an inaccurate capital murder
specification.  Petitioner and a co-defendant had been charged with kidnapping and
aggravated murder.  Petitioner’s death eligibility rested on a single capital specification, under
which the prosecution was required to establish that he was the “principal offender” in the
aggravated murder – defined by the state supreme court as the “actual killer.”  However, the
indictment erroneously alleged only that petitioner was a principal offender “in the
commission of the kidnapping,” and none of the participants at trial noticed or rectified the
error;  on the contrary, the state presented its case as though principalship for the kidnapping
would make petitioner death eligible, the trial court instructed the jury the same way, and
defense counsel both failed to object to the state’s or the court’s repeated references to the
wrong capital specification, and referred to the erroneous specification in his own
presentations to the jury. 

After establishing this background, the Sixth Circuit began by agreeing with
petitioner’s claim that the trial record lacked sufficient evidence to establish that he was the
“actual killer,” as required for death eligibility under Ohio law.  The court acknowledged the
evidence indicating that petitioner was involved in the events surrounding the homicide, but
found that all of that evidence pointed as forcefully to petitioner’s co-defendant as the actual
killer as it did to petitioner himself.  Adding the state’s concession at trial that it could not
prove whether petitioner or the co-defendant delivered the fatal blows, the Sixth Circuit
concluded that the state supreme court’s 4 to 3 rejection of this claim “was an unreasonable
application of the due process standard of Jackson v. Virginia.” 469 F.3d at 456.

The court turned next to petitioner’s claim that his death sentence violated the Eighth
Amendment because it was imposed without a finding that the facts of his involvement
satisfied Ohio’s statutory capital specification.  Relying on Esparza v. Mitchell, 310 F.3d 414
(6th Cir. 2002), rev’d, 540 U.S. 12 (2003), which involved a specification issue “materially
indistinguishable” from the issue in this case, the court held that the Eighth Amendment was
violated because “Joseph’s death sentence was imposed pursuant to a jury finding of an
invented-on-the-fly capital specification that does not exist in Ohio’s statutory code rather
than a jury finding of the statutory capital specification in Ohio Rev.Code § 2929.04(A)(7).”
469 F.3d at 458.  The court acknowledged that its decision in Esparza had been reversed by
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the Supreme Court, but explained that the Court’s decision did not take issue with the Sixth
Circuit’s finding of error, but only with the proposition that the error was not subject to
harmless error analysis.  Here, the Sixth Circuit found that the factors that led the Supreme
Court to find harmlessness in Esparza – a single indictee and no evidence of participation by
others – “cut the other way” such that the Supreme Court’s decision “itself strongly supports
the conclusion that the . . . error was not harmless . . .” 469 F.3d at 458.

The court next examined petitioner’s claims that his due process rights were violated
when he was “tried pursuant to an indictment and jury instructions that incorrectly stated the
only capital specification with which he was charged.” 469 F.3d at 458.  After finding that
petitioner had shown that trial counsel was ineffective for failing to object to these errors, and
that this Sixth Amendment violation excused the procedural default relied upon by the state
court, the Sixth Circuit briefly addressed the merits of those claims. [For a summary of the
ineffective assistance of counsel discussion, see SUCCESSFUL CASES – INEFFECTIVE

ASSISTANCE OF COUNSEL ISSUES, supra]. With regard to the defective indictment, the court
held that petitioner was “‘deprived of his Fourteenth Amendment right to notice of the
charges against him,’” 469 F.3d at 463 (quoting Lucas v. O’Dea, 179 F.3d 412 (6th Cir.
1999)), that the error was not harmless, and that the state court’s decision to the contrary was
unreasonable.   With regard to the erroneous jury instructions, the court held that the state
court’s decision rejecting petitioner’s claim “because the trial court read the correct
specification once” was contrary to Estelle v. McGuire, 502 U.S. 62 (1991), which mandates
a review of “‘the context of the instructions as a whole and the trial record,’ i.e., the countless
times that the incorrect specification was stated or referenced.” 469 F.3d at 464.  The court
also held that the state court’s decision involved an unreasonable application of federal law
because the “single instance in which the trial court correctly read the specification to the jury
was insufficient to cure the pervasive errors elsewhere in the instructions and the rest of the
proceedings.”  469 F.3d at 465.  Finally, the court concluded that the due process violation
was not harmless. 

301) Brown v. Del Papa, 2006 WL 3267778 at *2-4 (9th Cir. Nov. 13, 2006) (unpublished).  A
majority of the Ninth Circuit panel granted relief on petitioner’s Batson claim in this Nevada
case, finding that the state court’s decision denying relief was based on an unreasonable
determination of the facts, and involved an unreasonable application of Batson.  The majority
found that “the state court’s determination of the facts in this case was unreasonable because
it failed to consider crucial evidence in the voir dire transcript” – namely, the results of a
comparative analysis of the state’s handling of other jurors – “that undermined the
prosecution’s proffered justifications for exercising its peremptory strikes.”  “Because the
state court’s determination of facts was unreasonable,” the majority continued, “we must set
aside its erroneous findings and determine whether, on a proper review of the record, Brown
has established a Batson violation.”  Conducting its own analysis of the record, the majority
found that the prosecution’s claim that it removed one juror because she repeatedly
misunderstood questions was “simply implausible,” and was inconsistent with the
prosecution’s treatment of “white jurors whose answers were far more inappropriate or
unresponsive . . .”  The majority similarly rejected the state’s contention that it removed a
second juror to avoid burdening his job search and because of a discrepancy between his
questionnaire and voir dire answers.  On both points, the majority identified white jurors
whose answers would have been more troubling to a genuinely concerned prosecutor, but who
were not struck by in this case. 

The majority also held that the state courts “applied Batson in an objectively
unreasonable fashion by failing to engage in ‘a sensitive inquiry into such circumstantial and
direct evidence of [discriminatory] intent as may be available,’ which Batson’s third step
clearly requires.” (quoting Batson). The majority explained that, “[n]ot only did the state court
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produce no ‘clear record,’ but it produced no record at all to demonstrate that it had made a
‘deliberate decision’ as to discrimination.”  “[S]tate appellate courts,” the majority continued,
“have no excuse for failing to examine and discuss voir dire transcripts and to establish a
record demonstrating that they have carried out their ‘affirmative duty’ at step three-a duty
to root out any pretextual justifications for the allegedly discriminatory action.”  The majority
went on to conclude that “[t]he state court’s failure to conduct the third step of the prescribed
analysis constituted an unreasonable application of Batson. Had the state court applied Batson
in a reasonable manner, it would have discovered that the prosecutor's proffered justifications
were unsupported, or even contradicted, by the record. Brown is therefore entitled to relief
under §2254(d)(1) [and] (d)(2).”

302) James v. Brigano, 470 F.3d 636, 644 (6th Cir. 2006).  The Sixth Circuit affirmed the grant
of relief in this Ohio drug and weapons case, finding that petitioner’s rights were violated
when the trial court failed to secure a knowing, voluntary and intelligent waiver of his right
to counsel before permitting him to proceed pro se.  The court agreed with the district court
that the state courts’ finding “that James knowingly and intelligently waived appointed
counsel was a failure to apply clearly established Supreme Court precedent because of an
unreasonable finding of fact.”  The court explained that the trial court made no attempt to
secure a knowing and intelligent waiver of counsel from petitioner because it was operating
under the mistaken assumption that he was merely trying to delay the trial.  “The record, and
the [federal] evidentiary hearing” the court observed, “make it clear that James was not
attempting to delay the trial unreasonably and was not engaging in dilatory tactics. Instead,
he was attempting to deal with appointed counsel that had stated he was unprepared to go to
trial and a trial court judge intent on going forward with trial regardless of appointed
counsel’s preparedness.”  The court went on to conclude that because petitioner “did not
knowingly and intelligently waive counsel,” he was entitled to relief.  

303) Lyell v. Renico, 470 F.3d 1177, 1187 (6th Cir. 2006).  The Sixth Circuit granted relief on
petitioner’s judicial bias claim in this Michigan assault with intent to commit murder case. 
After determining that §2254(d) would not apply, the court identified Liteky v. United States,
510 U.S. 540) (1994), as supplying the standard necessary for proving the claim, and observed
that, “[d]ifficult as this standard may be to reach, the trial court seemingly made every effort
to satisfy it.”  The court summarized the facts as follows:

[W]e have a case in which the judge sua sponte interrupted the prosecution
to assist it, sua sponte interrupted [defense counsel’s] questioning in a way
that undermined his presentation of the case (frequently [ – 18 times – ]
during the cross-examination of the central witness in the case), failed to
interrupt in a like manner during the prosecution’s questioning (at least in a
way that undermined its case), stated or implied her disapproval of
[petitioner’s] theory of the case (evidenced by her statements to the effect
that [the alleged victim’s] proclivity for lying to police was not an issue in
the case or that she “didn't get” the point of [defense counsel’s]
motive-questioning) and made clear her disapproval of [petitioner’s] defense
counsel (calling him an actor, a child, silly and a smart aleck). Capping all
of this off was the trial judge’s inexplicable decision to issue a contempt
order against Lyell’s counsel in front of the jury. 

 “On this record,” the court concluded, “the trial judge’s actions – considered in the context
of the entire trial – made a fair trial impossible.”

304) Gaston v. Brigano, 2006 WL 3539234 (6th Cir. Dec. 7, 2006) (unpublished).  After
determining that the state court had not adjudicated petitioner’s claim on the merits, and that
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§2254(d) was therefore inapplicable, the Sixth Circuit affirmed the grant of relief in this Ohio
child rape case.  The court found that the admission of the child witness’s taped statements,
which were the only evidence against petitioner on that count, was Confrontation Clause
error, and was not harmless under Brecht.

305) Eddleman v. McKee, 471 F.3d 576, 585-86 (6th Cir. 2006).  The Sixth Circuit affirmed the
grant of relief in this Michigan second degree murder and firearm case.  The court began by
determining that Arizona v. Fulminante “represents the best available explication of the
‘clearly established Federal law . . .’ relevant to Eddleman’s claim,” and went on to find that,
“[c]onsidering the []five indicia of reasonableness [relied upon by the Court in Fulminante,]
we see a strong congruence between [this] case and Fulimante.].” The court explained:

Regarding the strength of the government’s case, the prosecutions in
Eddleman’s case and in Fulminante both rested solely on the testimony of
questionably credible witnesses. As in Fulminante, no physical evidence
linked Eddleman to the crime. As in Fulminante, the key prosecution
witnesses against Eddleman told inconsistent or unbelievable stories[.] . . .
And as in Fulminante, those witnesses all had reasons to implicate Eddleman
other than a commitment to telling the truth[.] . . .

The court explained further that the state court’s harmlessness analysis had “sidestepped these
persistent similarities by focusing solely on the number of witnesses implicating” petitioner,
and that Fulminante “rejected such a formalistic classification of the type and quantity of
evidence . . .” After adding that the jury in petitioner’s case deadlocked twice before
convicting him, the Sixth Circuit concluded that because “the circumstances of Eddleman’s
case parallel the circumstances of Fulminante,” and given that “[n]o other case-specific
factors dictate that the two cases should come out differently,” “the Michigan Court of
Appeals’s harmless-error decision was an unreasonable application of clearly established
federal law, as determined by the Supreme Court’s decisions in Chapman and Fulminante.” 

306) Nelson v. Quarterman, 472 F.3d 287 (5th Cir. 2006) (en banc), cert. denied, 551 U.S. 1141
(2007).  This en banc decision in a Texas capital case followed a Supreme Court order
vacating an earlier panel opinion and remanding for reconsideration in light of Tennard v.
Dretke, 542 U.S. 274 (2004), and a subsequent panel decision adhering to the earlier
determination that the district court’s denial of relief should be affirmed.  On rehearing en
banc, a majority of the Fifth Circuit examined the Supreme Court’s decisions in Penry v.
Lynaugh, 492 U.S. 302 (1989) (Penry I), and its progeny, as well as the Fifth Circuit’s own
decisions interpreting and applying Penry, and concluded that “to the extent that past [Fifth
Circuit] cases failed to account for the jury’s ability to give effect to the impact of mitigating
evidence on a defendant’s moral culpability via the [Texas] special issues, those cases were
based on an erroneous interpretation of Supreme Court precedent.”  472 F.3d at 313.  

The majority began with a detailed discussion of the Supreme Court’s decisions on
Texas’ capital sentencing scheme and the Eighth Amendment concerns arising out of the
scheme’s limitation of the jury’s consideration to two “special issues,” i.e., the deliberateness
of the defendant’s conduct, and the defendant’s future dangerousness.  Out of these decisions,
the majority distilled several conclusions dictating the approach to be taken where a petitioner
contends that the Texas special issues were inadequate to permit proper consideration of his
mitigating evidence.  First, the majority determined that jurors must be afforded a means of
giving “full consideration and full effect” – as opposed to partial consideration or effect – “to
the capital defendant’s mitigating evidence.” 472 F.3d at 298 (emphasis by the majority).  To
satisfy this requirement, the sentencing procedure must have “allowed the jury to express its
reasoned moral response to the defendant’s mitigating evidence.”  472 F.3d at 303.  And when
determining whether the Texas procedure achieved these objectives in a particular case, the

Successful Cases - Other Claims  1815 -- CTA



“standard . . . is whether there is a reasonable likelihood that the procedure precluded the jury
from giving full consideration and full effect to the defendant’s mitigating evidence.” 472
F.3d at 303.  In conducting this inquiry, a reviewing court is not permitted to speculate about
whether the jury believed the mitigating propositions the defendant presented to it; rather, the
“only question [a court] may ask regarding the jury’s interpretation of the mitigating evidence
presented at trial is simply whether the evidence is of such a character that it might serve as
a basis for a sentence less than death.” 472 F.3d at 311 (internal quotation marks omitted). 
Finally, where the defendant’s evidence was such that the special issues were reasonably
likely to have prevented full consideration and effect, harmless error analysis is inapplicable
because any such analysis would involve the “wholly inappropriate” enterprise of an
“appellate court, in effect, . . . substitut[ing] its own moral judgment for the jury’s . . .” 472
F.3d at 315. The majority also concluded that all of these principles had been clearly
established by the Supreme Court by the time petitioner’s conviction became final in 1994.

Applying these principles to petitioner’s Penry claim, the majority held that neither
the deliberateness nor the future dangerousness special issue were sufficient to allow the jury
to give full consideration and effect to petitioner’s mitigating evidence.  As to the former, the
majority reasoned that, “[a]s the Supreme Court observed in Penry I, a reasonable juror could
have concluded that, while the murder was deliberate, Nelson was less morally culpable as
a result of his borderline personality disorder and abusive childhood than a murderer without
such a mental illness and similar upbringing might have been.” 472 F.3d at 306.  Thus,
“although the jury may have been able to give partial effect to this evidence through the
deliberateness special issue, there is a reasonable likelihood that it was unable to give full
effect to this evidence, because it had relevance beyond whether Nelson acted deliberately.”
472 F.3d at 307 (emphasis by the majority). As to the second special issue, the majority found
that the jury could have “given some effect” to petitioner’s evidence of borderline personality
disorder, but only if it concluded that the illness was treatable.  On the other hand, if the jury
found that the illness was not treatable, “it would necessarily have [had] to answer ‘yes’ to
the special issue.”  472 F.3d at 307.  “Consequently,” the majority continued, “there would
be no vehicle to give mitigating effect to [petitioner’s] evidence of borderline personality
disorder, i.e., no way for the jury to express its conclusion that even though he is likely to be
dangerous in the future, his mental illness makes him unworthy of the death penalty.”  472
F.3d at 308. The state court’s failure to recognize and remedy these deficiencies, the majority
concluded, involved an unreasonable application of the Supreme Court’s cases.

307) Walck v. Edmondson, 472 F.3d 1227 (10th Cir. 2007).  The Tenth Circuit affirmed the grant
of pre-trial habeas relief on petitioner’s double jeopardy claim in this Oklahoma manslaughter
case. After concluding that the should be considered under §2241, not §2254, the court found
it “abundantly clear” that petitioner’s counsel objected to the prosecution’s request for a
mistrial after it learned that one of its witnesses would be unavailable because she had gone
into labor, and that, “[c]onsequently, manifest necessity for the mistrial [had to be] shown.”
472 F.3d at 1236. In concluding that manifest necessity did not exist in this case, the court
explained that (a) contrary to the state’s assertions, the witness’s live testimony was not
essential, (b) the prosecution went to trial knowing there was a risk that the witness would be
unavailable because of her pregnancy, (c) the trial court’s rationale for granting the mistrial
– that failing to do so would put the state “at a severe disadvantage” – required the “‘strictest
scrutiny,’” and (d) the trial court failed to consider reasonable alternatives. 472 F.3d at 1240.

308) Davis v. Coyle, 475 F.3d 761 (6th Cir. 2007).  The Sixth Circuit granted sentencing relief in
this Ohio capital case, finding that the state courts violated Skipper v. South Carolina when,
on remand to a three-judge panel for resentencing five years after petitioner’s original trial,
the panel proceeded only on the record of that trial, and refused to consider petitioner’s new
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evidence that he had adapted well to confinement during the intervening years.  The Sixth
Circuit found that the “Skipper error in this case is both indisputable and dispositive,” 475
F.3d at 775, and that the state supreme court’s “decision to exclude the proffered testimony,
based only on the court’s belief that the facts of Davis’s case could be distinguished on the
basis of timing, was both an unreasonable application of ... Skipper and contrary to the
holding in that opinion and its antecedent cases,” 475 F.3d at 773. 

Judge Gibbons concurred but wrote separately to explain, inter alia, her view that the
constitutional problem in this case arose not because the three judge panel declined to reopen
the evidence on remand following a finding of non-evidentiary error – a proposition the
Supreme Court has never established – but because due process entitled petitioner to
introduce his new adaptability evidence to rebut the prosecutor’s future dangerousness
argument at the resentencing hearing.

309) Ege v. Yukins, 485 F.3d 364 (6th Cir. 2007).  A majority of the Sixth Circuit panel affirmed
in part and reversed in part the district court’s grant of relief in this Michigan murder case,
finding that although petitioner’s claim that counsel was ineffective for failing to object to
baseless bite mark testimony by Dr. Alan Warnick was untimely, her due process challenge
to the same testimony was not untimely. As to the merits, the majority asked “whether the
state habeas court, in finding that admission of Dr. Warnick’s testimony was not prejudicial
. . ., unreasonably applied Chambers [v. Mississippi, 410 U.S. 284 (1973)].” 485 F.3d at 375.
Answering this question in the affirmative, the majority explained that Warnick’s baseless
claim that petitioner was the only member of Detroit’s 3.5 million person population who
could have left the marks necessarily had an impact on the jurors that petitioner’s own experts
(who disputed whether the mark was even caused by teeth) did not address.  The majority also
observed that the prosecution itself must have regarded Warnick’s opinion as crucial or it
would not have waited nine years – during which all of its evidence, except Warnick’s
opinion, was available – to try petitioner.  Given these conclusions, the majority went on to
find that, “once the state habeas court had concluded that the admission of Dr. Warnick’s
testimony was error, it was objectively unreasonable, under the tenets espoused by the
Supreme Court in Chambers, for the state court to have concluded that this testimony was not
prejudicial.”  485 F.3d at 378. 

Finally, the majority addressed the state habeas court’s finding that petitioner was not
entitled to merits review of her due process claim because trial counsel had failed to object
to Warnick’s testimony.  Recognizing petitioner’s concession that the due process claim was
procedurally defaulted, the majority found her ineffective assistance of counsel claim
sufficient as a showing of “cause.” The majority explained that while counsel are afforded
wide latitude, “where, as in the instant case, physical evidence is presented linking a
defendant to the crime scene, and it is the only physical evidence showing such a link, then
defense counsel must object to its admission if no proper foundation has been laid by the
presenter. Anything else is objectively unreasonable. Furthermore, the fact that defense
counsel chose to introduce counter-experts to Warnick’s testimony does not insulate counsel’s
performance.” 485 F.3d at 379.  With regard to the use of an untimely ineffective assistance
of counsel claim as “cause” to overcome the default of a timely claim, the majority reasoned
that, “[b]ecause the due process claim survives, so too do any arguments integral to the
resolution of this claim, including, as here, use of ineffectiveness of counsel to excuse
procedural default.” 485 F.3d at 379 n.7.

310) Trammel v. McKune, 485 F.3d 546, 551-52 (10th Cir. 2007).  The Tenth Circuit granted
relief on petitioner’s Brady v. Maryland claim in this Kansas assault, robbery and theft case. 
Because the state conceded the first two elements of petitioner’s Brady claim, and conceded
that the state court’s application of a “would have created a reasonable doubt and affected the
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outcome standard” was contrary to federal law, the Tenth Circuit focused on the question of
materiality, and did so “de novo.”  Petitioner was accused of stealing a tow truck, then using
the stolen truck in an attempt to steal another vehicle, which also involved threatening and
assaulting people associated with the owner of the second vehicle.  Petitioner became the lone
suspect when he was fingered by one Cross, who had been arrested for drug offenses and
operating a phony check scheme.  Although the stolen tow truck was found in the parking lot
of the motel where Cross was arrested, law enforcement did not connect him to it.  Instead,
using the his claim that petitioner had stolen the truck, authorities showed three eyewitnesses
to the attempted second car theft a photo array containing petitioner, but not Cross;  all three
picked petitioner, and he was convicted.  

Weeks after trial, the prosecution discovered that it had failed to disclose a box found
in Cross’s motel room containing receipts from the service station where the tow truck had
been stolen.  While the district court found that these receipts were not material because they
did not affect the eyewitnesses’s identification of petitioner, the Tenth Circuit found this
reasoning to be “too narrow a conception of the role that the suppressed evidence would have
played.” The court explained: 

The receipts directly link Cross to the stolen truck, and defense counsel could
have used the evidence to support his theory of the case – that Cross is the
one who stole the tow truck, which is how the box of tow truck receipts got
into his motel room. This evidence could also have been used to cast doubt
on police officers’ decision to focus their attention (including the photo
arrays) on Trammell rather than Cross.

The court also noted several other factors that contributed to a finding of materiality:  the
prosecution’s closing argument emphasized the lack of physical evidence supporting
petitioner’s trial defense that Cross set him up;  petitioner and cross were “similar in
appearance,” such that Cross’s omission from the photo arrays shown to the eyewitnesses
undercut the strength of their identifications;  and a fourth eyewitness located by the defense
picked Cross out of a photo array when his picture was substituted for petitioner’s. The court
concluded by acknowledging that “[t]his is a close case,” but emphasized that, while it was
“not certain that the timely disclosure of the . . . receipts would have resulted in a different
result,” it was “convinced” that confidence in the outcome had been undermined.

311) Pulido v. Chrones, 487 F.3d 669 (9th Cir. 2007) (per curiam), vacated and remanded sub
nom. Hedgpeth v. Pulido, 555 U.S. 57 (2008) (remanded for determination of harmlessness
under Brecht), on remand sub nom. Pulido v. Chrones, 567 F.3d 1142 (9th Cir. 2009)
(ordering supplemental briefing).  The Ninth Circuit panel affirmed the district court’s grant
of relief in this non-capital California robbery-murder case, finding that two conceded errors
in the trial court’s instructions created a possibility that the jury convicted petitioner on an
impermissible legal theory. Petitioner’s story at trial was that his companion robbed a
convenience store and killed the clerk while he sat in the car, and that petitioner did not
become involved in the offense until the companion demanded his help in opening and
disposing of the stolen cash register.  The two defective jury instructions included a felony
murder instruction that “allowed conviction on the basis of after-the-murder robbery
involvement,” which was not permitted under state law, and a special circumstance instruction
which substituted “or” for “and,” resulting in an impermissible enlargement of “the scope of
activity that would qualify as murder-robbery under the special circumstance.” 487 F.3d at
674. After explaining that the state court’s harmlessness finding overlooked the defect in the
special circumstance instruction, the Ninth Circuit, relying on its decision in Lara v. Ryan,
455 F.3d 1080 (9th Cir. 2006), went on to conclude that “[b]ecause ... we cannot be
‘absolutely certain’ that the jury found that Pulido’s crime of robbery was committed
contemporaneously with the murder, the verdict must be reversed.” 487 F.3d at 676.
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312) Nara v. Frank, 488 F.3d 187 (3rd Cir. 2007), cert. denied sub nom. Lawler v. Nara, 552
U.S. 1309 (2008).  Reviewing the district court’s grant of relief on petitioner’s competency
to plead guilty claim only for plain error (the state failed to timely object to the magistrate’s
report and recommendation), the Third Circuit found no plain error in the district court’s
acceptance of the state post-conviction court’s finding – rendered by the same judge who took
petitioner’s original pleas – that petitioner was incompetent to enter his guilty pleas to two
counts of first degree murder. 

313)  Gautt v. Lewis, 489 F.3d 993 (9th Cir. 2007), cert. denied, 552 U.S. 1245 (2008).  The Ninth
Circuit granted relief in this California second degree murder case on the ground that
petitioner’s “due process right to be informed of the charges against him was violated when
he was charged with a sentencing enhancement under one statute . . . but had his sentence
enhanced under a second, different statute.” 489 F.3d at 998.  The two relevant enhancement
statutes were §12022.53(b), which prescribed a ten year enhancement for a felon who
“personally used a firearm,” and §12022.53(d), which provided for a twenty-five year
enhancement for a felon who “intentionally and personally discharged a firearm and
proximately caused great bodily injury.” 489 F.3d at 999. The information against petitioner
referred only to subsection (b).  However, “[w]hile ostensibly reciting the elements for
[subsection] (b),” in the instructions to the jury, “the trial judge actually recited those
additional elements unique to [subsection] (d): personal discharge, intentional discharge, and
proximate causation of great bodily injury . . .”  489 F.3d at 999.  The prosecution then argued
in closing that the jury need not find intent or discharge, but merely needed to find “use.”  The
verdict form cited subsection (b), “but listed the personal discharge and proximate causation
elements unique to [subsection] (d), . . . [but] did not include [subsection] (d)’s element of
intentional discharge.” 489 F.3d at 1001.  Using the mixed verdict form, the jury found
petitioner guilty of violating subsection (b), but applied some elements from subsection (d);
the trial court thereafter sentenced petitioner to an indeterminate term that included the
twenty-five year enhancement from subsection (d).  On direct appeal, the state court of
appeals responded to this series of errors merely by remanding with instructions to amend the
sentencing abstract to refer to subsection (d), not (b). 

Against this background, the Ninth Circuit began by determining that Cole v.
Arkansas, 333 U.S. 196 (1948), and De Jonge v. Oregon, 299 U.S. 353 (1937), “‘clearly
established" that a criminal defendant has a right, guaranteed by the Sixth Amendment and
applied against the states through the Fourteenth Amendment, to be informed of any charges
against him, and that a charging document, such as an information, is the means by which
such notice is provided.” 489 F.3d at 1004.  After analyzing the reasoning contained in the
state appellate court’s opinion, the Ninth Circuit found that the state court’s decision was not
contrary to the governing federal law, but did involve an unreasonable application of that law
because it failed to recognize the “stark discrepancy between the crime charged and the crime
of conviction,” and therefore failed to “explain why there was no constitutional violation
arising from the discrepancy.” 489 F.3d at 1008. 

The court next addressed the state’s contention that “other sources, beyond the
information,” afforded petitioner notice of the charge he faced.  On this point, the court began
by noting that “the Supreme Court – the only court whose jurisprudence is relevant for
purposes of AEDPA – has never held that non-charging-document sources can be used to
satisfy the Constitution’s notice requirement in the present context.” 489 F.3d at 1009. The
court nevertheless assumed without deciding that consideration of such other sources was
appropriate, and went on to conclude that they did not afford petitioner adequate notice in this
case.

Having found constitutional error, the court turned to consideration of whether
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harmless error analysis was applicable.  After noting that the Supreme Court cases had applied
an automatic reversal rule, but that those cases pre-dated Chapman v. California and later
harmless error decisions – none of which placed errors like the one in this case firmly in either
the “structural” or “trial” error categories – the court concluded that “even if harmless-error
review applies, the due process problem in this case was not harmless” under Brecht.  489
F.3d at 1016. The court concluded by remanding the case with instructions to issue a
conditional writ “ordering that the state release Gautt unless it re-sentences him” under the
ten year enhancement reflected in the jury’s verdict. See 489 F.3d at 1017. 

314) Lambright v. Schriro, 490 F.3d 1103 (9th Cir. 2007) (per curiam), cert. denied, 552 U.S.
1097 (2008).  The Ninth Circuit granted sentencing phase relief on petitioner’s ineffective
assistance of counsel claim in this pre-AEDPA (the habeas petition was filed in 1987) Arizona
capital case.  Before beginning its own discussion of the evidence, the Ninth Circuit rejected
the district court’s analysis of petitioner’s claim because it applied a requirement “that
mitigating evidence have some nexus or causal connection to the crime” which was “clearly
inapplicable” under circuit precedent and, more recently, Tennard v. Dretke, 542 U.S. 274
(2004).  490 F.3d at 1114.

As to trial counsel’s performance, the court began by explaining that although counsel
was aware of information indicating that petitioner’s early years were plagued by severe
physical and emotional abuse, forced ingestion of drugs, instability and victimization, and
extreme poverty, that petitioner has a history of drug use and depression, and that he suffered
from a personality disorder and possibly PTSD, counsel investigated none of it.  Instead,
counsel “spent only five and a half hours obtaining evidence and preparing for the penalty
phase,” and the “sum total of the mitigating evidence . . . offered at sentencing required less
than three pages of a double-spaced transcript and relates only to Lambright’s behavior in
jail.” 490 F.3d at 1108.  While counsel also submitted a two and a half page sentencing
memorandum “listing various potentially mitigating circumstances,” none of the
circumstances were “described in any detail, nor did [counsel] point to any evidence in the
record or provide any factual support for his assertions.”  Counsel’s sentencing phase closing
argument was likewise brief.  Counsel “did not ask for leniency or mercy;  instead, he merely
requested, without any elucidation, that the court impose a sentence of life in prison.” 490
F.3d at 1119-1120.  “Accordingly,” the Ninth Circuit found, counsel’s “presentation at the
penalty phase of Lambright's trial, like his mitigation investigation, fell far below the level of
representation to which Lambright was entitled under the Sixth Amendment.” 490 F.3d at
1120.

With regard to prejudice, the court reviewed the evidence presented at a six day
federal evidentiary hearing and concluded as follows:

[T]here is a significant quantity of “classic” mitigating evidence that was
never presented or urged upon the sentencing judge on account of [counsel]’s
failure to adequately investigate and prepare Lambright’s sentencing defense. 
Had counsel conducted a reasonable investigation with respect to
Lambright's childhood, mental health, and history of drug abuse, had he
effectively presented the information he would have uncovered, and had he
then made the appropriate arguments to the sentencing judge, there is a
reasonable probability that the result of the sentencing proceeding would
have been different; put plainly, [counsel]’s failure to provide effective
assistance of counsel undermines our confidence in the result.  

490 F.3d at 1126.  In support of this conclusion, the court emphasized that Arizona sentencing
law at the time of petitioner’s trial mandated a death sentence in the absence of mitigating
evidence, and noted that “the sentencing judge’s own statements make clear that, given
[counsel]’s failure to present any significant mitigating evidence, the judge felt legally
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compelled to impose the death penalty in this case,” despite the existence of only one
aggravating factor.  490 F.3d at 1126.

315) Brazzel v. Washington, 491 F.3d 976, 986 (9th Cir. 2007) (amended op.).  The Ninth
Circuit granted relief on petitioner’s “implied acquittal” double jeopardy claim in this
Washington case.  Petitioner was initially tried for attempted first degree murder and the
lesser alternative offense of first degree assault.  The jury said nothing about the attempted
murder charge, but convicted petitioner of the assault charge.  Following a reversal on direct
appeal, the state took petitioner to trial a second time on the same charges, and the jury
reached the same conclusion, i.e., no comment on the attempted murder charge, and a finding
of guilty on the lesser alternative assault charge.  The state appellate court subsequently
agreed with petitioner that his retrial on the greater count was error since the first jury’s
silence on that count amounted to an implied acquittal.  The Ninth Circuit agreed with this
conclusion, but disagreed with the state court’s subsequent determination that the second
jury’s decision to convict only on the lesser alternative count rendered the double jeopardy
violation moot.  Relying on Price v. Georgia, 398 U.S. 323 (1970), the court explained that
the state’s use of the attempted murder count remained actionable because of its potential
impact on the jury’s decision to convict on a lesser alternative count rather than to continue
deliberating a possible acquittal:

Because Brazzel’s circumstances are similar to those in Price, Brazzel was
twice put in jeopardy for attempted murder. . . . As in Price, “we cannot
determine whether or not the murder charge against petitioner induced the
jury to find him guilty of the [first degree assault] rather than to continue to
debate his innocence.” In this respect, the Washington Court of Appeals’
decision finding any error “moot” was contrary to clearly established
Supreme Court precedent.

(quoting Price, 398 U.S. at 331). The court left it “to the state to determine what non-jeopardy
barred retrial, if any, is to be had.” 

316)  Winzer v. Hall, 494 F.3d 1192 (9th Cir. 2007).  The Ninth Circuit granted relief on
petitioner’s Confrontation Clause claim in this “making a terrorist threat” case.  The only
evidence of the threat – “I’ll smoke you and your daughter” – was admitted at trial through
the testimony of a police officer who claimed to have acquired it from the two alleged victims
during an interview more than five hours after the confrontation occurred.  Additionally, the
police interview was precipitated by a 911 call, the recording of which the trial judge refused
to admit because it was “one of the calmest” the judge had ever heard.  While the state courts
upheld the admission of the officer’s description of his conversation with the alleged victims
on the ground that their report was a “spontaneous statement” which fell within a firmly
rooted hearsay exception, the Ninth Circuit disagreed.  The court explained that although a
state court’s rulings on the proper categorization and admissibility of evidence under its rules
are ordinarily controlling, “where a Confrontation Clause violation is alleged, federal courts
can go beyond a state court’s characterization and analyze whether a factual basis supports
the state court’s decision.” 494 F.3d at 1198.  Here, the Ninth Circuit found the state court’s
characterization to be inconsistent with the critical requirement that a statement be made
before the declarant has had an opportunity to consider or reflect upon the incident in two
respects: (1) the state court’s spontaneity determination rested on the officer’s description of
the alleged victim as having been upset at the time of the interview, without accounting for
the fact that “[t]he subject may be upset precisely because he’s had time to reflect, or he may
feign emotional distress in a calculated effort to appear more credible,”  494 F.3d at 1200; and
(2) the fact that the alleged victim “made a ‘calm’ call to 911 several hours after the exciting
event demonstrates that not only did she have the opportunity to reflect on the matter, she did
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so reflect,”  id.  In light of these defects, the Ninth Circuit concluded that, “in finding that [the
alleged victim’s] report to [the officer] was a spontaneous declaration or excited utterance,
the California courts unreasonably applied federal law.”  Id.

Turning to the question of harmlessness, the Ninth Circuit emphasized that petitioner
was tried for making a terrorist threat, and that the only two witnesses who testified to that
threat were the police officer, whom the jury was likely to view as credible, and the alleged
victim’s mother, who had credibility problems, and whose testimony did not match the
officer’s in all material respects.  The court further noted that because the 911 recording was
not admitted, the officer’s testimony created the misimpression that the alleged victim was
still “upset” from the encounter with petitioner more than five hours after it occurred. The
court went on to observe that the available evidence was not conclusive on whether or not
petitioner actually made or meant the threat, and he was entitled to cross-examine the alleged
victim to more fully develop the evidence on that critical question.  The court then concluded
that alleged victim’s absence from the trial, and the jury’s reliance instead upon the officer’s
unchallenged report of what she had told him, had a substantial and injurious influence on the
verdict.  See 494 F.3d at 1201-1203.

317) Coble v. Quarterman, 496 F.3d 430 (5th Cir. 2007). The Fifth Circuit panel granted
rehearing in this Texas capital case to permit further consideration in light of Nelson v.
Quarterman, 472 F.3d 287 (5th Cir. 2006) (en banc), Abdul-Kabir v. Quarterman, 550 U.S.
233 (2007), and Bewer v. Quarterman, 550 U.S. 236 (2007), all of which were announced
after the original panel decision affirming the denial of relief.  On rehearing, the court granted
relief on petitioner’s claim that “the Texas ‘special issue’ interrogatories, submitted during
the punishment phase of his capital murder trial, deprived the jury of an effective vehicle to
consider mitigating evidence ....” Petitioner’s trial was held between the Supreme Court’s
decisions in Penry v. Lynaugh, 492 U.S. 302 (1989) (Penry I), and Penry v. Johnson 532 U.S.
782 (2001) (Penry II), and his jury was given the same instruction intended to cure the error
identified in Penry I that the Supreme Court denounced in Penry II.  Applying the framework
dictated by Nelson, Abdul-Kabir and Brewer, the Fifth Circuit first determined that
petitioner’s mitigating evidence – which included evidence of a difficult childhood, traumatic
combat experiences in Vietnam, PTSD and bipolar disorder which led to explosiveness and
likely contributed to the offenses in this case, and remorse – “satisfied the ‘low threshold for
relevance’ articulated by the Supreme Court.” 496 F.3d at 444.  The court then found that
although the jury may have found petitioner’s mitigating evidence relevant to the two Texas
special issues – deliberateness and future dangerousness – it was equally possible that the
special issues did not afford the jury “a vehicle for expressing its reasoned moral response to
a major mitigating thrust of Coble’s evidence.”  496 F.3d at 447.  The court therefore
concluded that “there is a reasonable likelihood that the jury was unable to give meaningful
consideration and effect to a major mitigating thrust of Coble'’ evidence – its tendency to
make him less morally culpable for his crimes – through the special issues,” and that “[t]he
[Texas Court of Criminal Appeals’] holding to the contrary was an unreasonable application
of clearly established federal law as determined by the Supreme Court.”  496 F.3d at 448.
See also Mines v. Quarterman, 2008 WL 510510 at *6 n.3 (5th Cir. Feb. 26, 2008) (per
curiam), cert. denied, 555 U.S. 938 (2008) (granting relief on Penry claim where respondent
conceded that “there is no principled way to distinguish Mines’s case from Coble”).

318) Vasquez v. Jones, 496 F.3d 564 (6th Cir. 2007) (amended op.).  The Sixth Circuit granted
relief on petitioner’s Confrontation Clause claim in this Michigan homicide case.  The
decedent was an innocent bystander killed by a 9 mm. handgun during a shootout at a block
party, and while petitioner admitted grabbing a gun and firing it in self defense, that gun was
a .22 rifle.  The state’s only unimpeached evidence that petitioner actually fired a handgun
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came from witness Brown, who testified at a preliminary hearing but absconded before he
could appear at petitioner’s trial. The trial court declared Brown unavailable, allowed the
prosecution to introduce his preliminary hearing testimony, and refused defense counsel’s
request to impeach him through introduction of his prior convictions.

Relying on Delaware v. Van Arsdall, 475 U.S. 673 (1986), the Sixth Circuit
concluded that the state court’s refusal to permit use of Brown’s prior convictions for
impeachment on the grounds that a state statute prohibited it under the circumstances, and that
petitioner had an adequate opportunity to cross-examine Brown at the preliminary hearing
(where the priors were not used) was not harmless under Brecht. See 496 F.3d at 575.  As to
the Van Arsdall factors, the court found that all five favored a finding that the error was not
harmless:  (1) Brown’s testimony was important in that it provided the only unimpeached
evidence that petitioner possessed and fired a handgun during the shootout; (2) the testimony
was not cumulative; (3) no physical evidence corroborated Brown’s story, and no other
evidence tipped the balance in favor of Brown’s, rather than petitioner’s, version; (4) the trial
court “permitted little effective cross-examination of . . . Brown’s preliminary examination
testimony,” 496 F.3d at 577; see also id. (“we doubt that the opportunity to question a witness
at a preliminary examination hearing satisfies the pre-Crawford understanding of the
Confrontation Clause’s guarantee of ‘an opportunity for effective cross-examination,’”
(citation omitted)); and (5) the state’s case “was not terribly strong without . . . Brown’s
testimony.” 496 F.3d at 577.  In reaching these conclusions, the court also remarked that “a
federal habeas court need not defer to the state-court factfinder’s credibility determinations
when reviewing an error for harmlessness.” 496 F.3d at 578 n.12. 

319) Cottenham v. Jamrog, 2007 WL 2382359 at *11 (6th Cir. Aug, 21, 2007) (per curiam)
(unpublished).  The Sixth Circuit granted relief on petitioner’s claim that his Sixth
Amendment right to counsel of choice on direct appeal was violated in this Michigan assault
case.  After petitioner was convicted at trial, he moved for the appointment of new counsel
for direct appeal, and that motion was granted.  Meanwhile, however, petitioner’s parents,
without petitioner’s consent, retained the attorney who had represented him at trial to handle
the appeal.  Newly appointed counsel and the retained attorney then communicated and agreed
that the latter would handle the case, again without petitioner’s consent.  Over the ensuing
months, petitioner filed a variety of pleadings and letters with the Michigan appellate courts
requesting that retained counsel be replaced and that his own pro se brief be accepted.  When
this effort finally succeeded and new counsel was appointed, the appellate court gave counsel
insufficient time to prepare a brief and scheduled oral argument for a date on which counsel
was required to be in trial in another court.  Petitioner’s convictions were then affirmed.

After rejecting the district court’s conclusion that petitioner’s right to counsel claim
was procedurally barred because it was raised for the first time to the Michigan Supreme
Court, the Sixth Circuit noted that a denial of the “right to counsel of choice[] is structural
error that can never be harmless,” and that the state had not contested the merits of
petitioner’s claim.  The court went on to conclude that petitioner’s right to counsel had been
violated, and remanded the case to the district court with instructions to afford the “State of
Michigan 120 days within which to provide Cottenham with an opportunity to file a notice
of appeal pursuant to Michigan law and to proceed with a direct appeal on the merits if he so
wishes, or failing that, to release him.”

320) Ferensic v. Birkett, 501 F.3d 469 (6th Cir. 2007).  A majority of the Sixth Circuit panel
granted relief in this home invasion armed robbery case on the ground that the trial court’s
exclusion of an eyewitness identification expert and a lay witness violated petitioner’s Sixth
Amendment right to present a defense.  The only evidence identifying petitioner as one of the
two individuals who robbed the elderly victims in their home was the eyewitness descriptions
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of the victims themselves.  The defense expert was excluded because his report was turned
over to the prosecution eleven days prior to trial (but the same day defense counsel received
it), rather than two months before trial, as had been ordered by the trial court.  The expert
would have provided testimony undermining the reliability of the eyewitness identifications. 
The lay witness was excluded when the trial court refused to adjourn the proceedings for 35
minutes to await his arrival at the courthouse.  He would have given an eyewitness description
of the robber later identified as petitioner that differed from the one given by the victims at
trial, but was consistent with the one given by the victims immediately after the robbery. 

Examining the state court’s decision concerning the eyewitness expert against the
“arbitrary or disproportionate” standard prescribed by Rock v. Arkansas, 483 U.S. 44 (1987),
the Sixth Circuit majority found the decision affirming petitioner’s conviction unreasonable
because the state court “never applied this proportionality-based proposition to the case before
it,” and instead reasoned that the trial court’s “‘concededly severe sanction ...’ was
appropriate because it was harmless to [petitioner].”501 F.3d at 476.  The majority also found
that “even if a traditional prejudice-based standard were the proper test for analyzing a
right-to-present-a-defense claim, the [state court’s] conclusion is still unreasonable” because
the expert testimony was petitioner’s only means of informing the “jury of why the
eyewitnesses’ identifications were inherently unreliable.” 501 F.3d at 476.  The majority went
on to note that the state never claimed, and the trial court never considered, that the
prosecution would have been prejudiced by allowing the expert testimony, and that the harm
to petitioner’s defense was exacerbated by the trial court’s refusal to inform the jury that the
witnesses had been precluded from testifying. 

With regard to the exclusion of the lay witness via a refusal to allow him 35 minutes
to arrive at the courthouse, the Sixth Circuit majority acknowledged that the claim was subject
to “a broad, totality-of-the-circumstances standard,” but found that this “does not mean that
its application cannot be unreasonable within the meaning of AEDPA.” 501 F.3d at 479.  “The
state courts,” the majority added, “must at the very least consider the relevant circumstances.” 
Id.  The majority  went on to explain that the state courts failed to consider the appropriate
circumstances here, with the trial court having engaged in “‘myopic insistence upon
expeditiousness in the face of a justifiable request for delay,’” and the appellate court having
focused exclusively on “a no-prejudice determination,” both of which involved unreasonable
applications of the governing standard.  501 F.3d at 480.

Finally, having found constitutional error, the Sixth Circuit majority – without
mentioning Fry v. Pliler, 551 U.S. 112 (2007) –  turned to the question of harmlessness under
Brecht, and found itself in “‘grave doubt’ as to whether the exclusion of [the lay witness] and
especially [the expert] had ‘a substantial and injurious effect or influence’ on the outcome of
[petitioner’s] trial.” 501 F.3d at 481.  While the majority was not convinced that the lay
witness’s exclusion was sufficient on its own to warrant relief, it found that the combination
of the two exclusions was enough.  The majority reasoned that, despite other efforts at trial
to undermine the victims’ identifications, there was no effective substitute for the eyewitness
expert’s testimony.  See 501 F.3d at 482 (“The significance of [the expert’s]s testimony
cannot be overstated”). The majority further noted that it was “particularly persuaded” by the
fact that the jurors sent a note during deliberations indicating they had been unable to agree
“at one point” and asking to see the police file, which included a composite sketch.  “We wish
to emphasize,” the majority concluded, “just how significant the jury’s note is to our analysis,
because it distinguishes the present case from many others in which the erroneous exclusion
of an expert witness on eyewitness identification might well be harmless. * * * We therefore
limit our holding to the situation here where the record reflects the doubts of the jury itself
as to the identification of the perpetrator.” 501 F.3d at 483. 

321) Girts v. Yanai, 501 F.3d 743 (6th Cir. 2007), cert. denied, 555 U.S. 819 (2008).  A majority
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of the Sixth Circuit panel granted relief on petitioner’s claim that the prosecution improperly
commented on his failure to testify during closing argument at his Ohio non-capital
aggravated murder trial.  Petitioner was accused of poisoning his wife with cyanide, and the
prosecutor’s argument included comments about petitioner’s failure to rebut statements about
possible sources of cyanide attributed to him by other witnesses, about his failure to mention
to police that the had sought a small quantity of cyanide for a different application, and about
petitioner being the only person capable of explaining how the cyanide reached the decedent. 

After determining that petitioner had overcome the procedural default of his
substantive claim by showing that counsel was ineffective for failing to preserve the issue
with objections to the prosecution’s comments, the Sixth Circuit majority turned to the merits. 
Applying a four factor test derived from United States v. Carter, 236 F.3d 777 (6th Cir. 2001),
the majority held that the prosecutor’s remarks required a new trial because: (1) they
“concerned central issues in the case – namely, how Petitioner’s wife allegedly ingested
cyanide; how Petitioner allegedly obtained the cyanide; and what Petitioner allegedly said
about his wife’s death,” and were prejudicial and misleading, 501 F.3d at 759; (2) the
comments occurred three times and were not isolated, 501 F.3d at 760; (3) the comments were
“not a response to trial counsel’s arguments,” but were “deliberately placed ... before the
jury,” 501 F.3d at 760; and (4) “[g]iven the facts in this case, there is a strong likelihood that
the prosecutor strategically made the prejudicial statements at the end of the trial to focus the
jury’s attention on Petitioner’s silence, and away from the limited evidence presented at trial,”
501 F.3d at 761.  The majority went on to conclude that “[t]he improper statements in this
case constitute flagrant prosecutorial misconduct,” and petitioner was therefore entitled to
relief. 501 F.3d at 761.

322) Black v. District Attorney of Philadelphia City, 2007 WL 2570809 at *2 (3rd Cir. Sept. 7,
2007).  The Third Circuit vacated the district court’s dismissal of petitioner’s §2254 petition
as untimely and remanded with instructions to grant the writ as to petitioner’s conviction
under the Pennsylvania Corrupt Organizations Act (PCOA).  Seven years after petitioner pled
guilty to several counts, including the PCOA count, the Pennsylvania Supreme Court
determined that the PCOA did not apply to “wholly illegitimate enterprises,” such as
petitioner’s drug dealing operation.  Under a subsequent determination that this ruling applied
retroactively, petitioner contended that his PCOA conviction could not stand, and the state
agreed.  

323) Polk v. Sandoval, 503 F.3d 903 (9th Cir. 2007).  In this Nevada case, the Ninth Circuit
granted relief on petitioner’s claim that his due process rights were violated by a jury
instruction that permitted a conviction of first degree murder without a finding of deliberation. 
At trial, the jury was given what was known as a “Kazalyn instruction,” which dictated a
finding of deliberateness so long as the jury found premeditation.  Before petitioner’s
conviction became final, however, the Nevada Supreme Court held in another case that the
Kazalyn instruction should no longer be given because it failed to “do full justice” to the
statutory elements of first degree murder, including the “critical” and independent element
of deliberateness. 503 F.3d at 906-907. In petitioner’s own appeal, however, the state supreme
court refused to grant relief because his trial predated the court’s rejection of the Kazalyn
charge, and because, in the court’s view, the charge did not implicate a constitutional right. 
The Ninth Circuit determined that the state court’s decision was “contrary to” Sandstrom v.
Montana, Francis v. Franklin and In re Winship:

Instead of acknowledging the violation of Polk’s due process right, the
Nevada Supreme Court concluded that giving the Kazalyn instruction in
cases predating [its repudiation] did not constitute constitutional error. In
doing so, the Nevada Supreme Court erred by conceiving of the Kazalyn
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instruction issue as purely a matter of state law. Rather, the question of
whether there is a reasonable likelihood that the jury applied an instruction
in an unconstitutional manner is a “federal constitutional question.” See
Francis, 471 U.S. at 316. The state court failed to analyze its own
observations [about the defects in the instruction] under the proper lens of
Sandstrom, Franklin, and Winship, and thus ignored the law the Supreme
Court clearly established in those decisions – that an instruction omitting an
element of the crime and relieving the state of its burden of proof violates the
federal Constitution.

503 F.3d at 911.  The court went on to find that the trial court’s error in giving the Kazalyn
instruction was not harmless under Brecht.  The court noted that the defective instruction
allowed the jury to convict of first degree murder without considering deliberation, that the
prosecution exacerbated this problem by urging the jury to focus only on premeditation, that
“[t]he evidence against Polk was not so great that it precluded a verdict of second-degree
murder,” and that the state’s evidence of deliberation was “exceptionally weak.” 503 F.3d at
912-913. 

324) Hargrave v. McKee, 2007 WL 2818339 (6th Cir. Sept. 27, 2007) (unpublished).  A majority
of the Sixth Circuit panel granted relief in this Michigan carjacking case on petitioner’s claim
that the trial court violated his Confrontation Clause rights by preventing him from cross-
examining the alleged victim on the facts concerning her documented history of paranoid
schizophrenia and associated delusions. The majority explained that petitioner’s proposed
cross-examination “did not seek merely to demonstrate that [the alleged victim’s] past
behavior indicated that she might be a person who was more willing to lie under oath than the
average person.  Rather, Hargrave’s proposed cross-examination, if successful, raised a strong
possibility that [the alleged victim’s] psychiatric condition rendered her testimony unreliable
regarding the very events at issue ...” 2007 WL 2818339 at *8.  The court went on to find that
“[a]ny reasonable application of” Davis v. Alaska, 415 U.S. 308 (1974), would have required
that petitioner be permitted to develop the facts relating to the alleged victim’s mental illness,
and that the trial court’s refusal to permit such an inquiry was unreasonable.  With regard to
harmlessness, the majority first found that the state had waived any argument that the error
was harmless by checking a box on a “fact sheet” accompanying its brief indicating that no
harmless error arguments were present, and by failing to argue harmlessness in the brief itself. 
2007 WL 2818339 at *9.  The majority also added, however, that it would not find the error
harmless even if that issue were not waived.  The majority explained that the alleged victim
was the only eyewitness and the only source of evidence on two key elements of the crime of
carjacking, that the prosecution’s other evidence was comprised of “second-hand accounts and
scattered pieces of circumstantial evidence,” and that “the proposed cross-examination was
in no way cumulative ...” 2007 WL 2818339 at *10. 

325) Parle v. Runnels, 505 F.3d 922 (9th Cir. 2007).  The Ninth Circuit affirmed the grant of
relief in this California first degree murder case, holding that the state court of appeals’
determination that a series of errors at petitioner’s trial was harmless beyond a reasonable
doubt involved an unreasonable application of federal law.  Petitioner admitted unlawfully
killing his wife, but contended that he could not have had the mental state necessary to
support a finding of first degree murder, and instead had a mental state which would have
supported only second degree murder or manslaughter.  In the direct appeal of petitioner’s
first degree murder conviction, the state court of appeals found that the trial court committed
the following errors:  violation of the psychotherapist-patient privilege by erroneously finding
the privilege waived and forcing petitioner’s psychiatrist to give damaging testimony against
him; improper exclusion of expert rebuttal testimony on petitioner’s mental state; improper
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exclusion of evidence of the decedent’s propensity for violence, including threats against
petitioner prior to the homicide; improper exclusion of petitioner’s father’s testimony
describing petitioner’s appearance and demeanor before and after the homicide; and improper
admission of evidence of petitioner’s threat against a  police officer five years before the
homicide.  

Drawing from Chambers v. Mississippi, 410 U.S. 284 (1973), Donnelly v.
DeChristoforo, 416 U.S. 637 (1974), and Krulewitch v. United States, 336 U.S. 440 (1949),
the Ninth Circuit began by identifying the relevant clearly established federal law as follows:

[T]he Supreme Court has clearly established that the combined effect of
multiple trial errors may give rise to a due process violation if it renders a
trial fundamentally unfair, even where each error considered individually
would not require reversal. Furthermore, the cumulative nature of the
challenged evidence does not necessarily render its inclusion (or exclusion)
harmless. Rather, the fundamental question in determining whether the
combined effect of trial errors violated a defendant’s due process rights is
whether the errors rendered the criminal defense “far less persuasive,” and
thereby had a “substantial and injurious effect or influence” on the jury’s
verdict[.] 

505 F.3d at 928 (citations omitted).  
Assessing the state court’s decision against this clearly established federal law, the

Ninth Circuit went on to conclude as follows:
A unique and critical thread runs through the trial errors in this case: all of
the improperly excluded evidence in Parle’s case ... supported Parle’s
defense that he lacked the requisite state of mind for first-degree murder; at
the same time, all of the erroneously admitted evidence ... undermined
Parle’s defense and credibility and bolstered the State’s case. The combined
effect of these errors, like those in Chambers, rendered Parle’s defense “far
less persuasive than it might have been,” and therefore had a “substantial and
injurious effect or influence on the jury’s verdict,” violating Parle’s due
process rights. And, given the plainly one-sided prejudice resulting from
these errors and their direct relevance to the only contested issue before the
jury, the state court’s conclusion to the contrary was objectively
unreasonable.

505 F3.d at 930.  In reaching the conclusion that the state court’s finding of harmlessness was
objectively unreasonable, the Ninth Circuit did not mention the Supreme Court’s decision in
Fry v. Pliler, 551 U.S. 112 (2007). 

326) Parker v. Renico, 506 F.3d 444 (6th Cir. 2007).  The Sixth Circuit affirmed the district
court’s grant of relief on petitioner’s sufficiency of the evidence claim in this Michigan case
involving the “twin crimes of being a felon in possession of a firearm and felony-firearm.” 
Petitioner rode in the rear driver’s side seat of a four door vehicle containing three other men,
one of whom exited the vehicle, shot a man seated in another vehicle, then returned to the
vehicle.  After a high speed chase, the vehicle containing the four men crashed, and two
firearms were recovered from the car, while a third was found along the chase route. 
Petitioner was tried for various offenses in connection with the shooting, but the trial court
directed verdicts in his favor on all but the firearm counts.  He challenged his convictions on
those counts on the ground that the evidence was insufficient to show that he ever possessed,
actually or constructively, either of the firearms found in the car.  To support petitioner’s
conviction, the state relied four factors: “ (1) Parker fled from law enforcement; (2) the
officers saw an opening driver’s side door [during the chase]; (3) the gun was within Parker’s
reach and in plain sight; and (4) as [the co-defendant who shot the victim] exclusively used
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the Luger, Parker must have used the second gun in the backseat.”  506 F.3d at 450.  The
Sixth Circuit found these factors insufficient, noting that (1) petitioner had not actually fled,
but had been cooperative with law enforcement at the scene; (2) the evidence indicated that
the driver’s door, not the rear door, had been opened during the chase; (3) the fact that a gun
was within petitioner’s sight and reach equated only to mere presence, which was insufficient
to support constructive possession; and (4) the state’s “constructive-possession-by-
elimination” theory based on the co-defendant’s use of the Luger lacked force given that the
trial court had acquitted petitioner of every substantive count he had faced.  506 F.3d at 450. 
 The Sixth Circuit went on to conclude that “[a]lthough Jackson v. Virginia and AEDPA
dictate deferential standards, this is the rare case where the jury’s conclusion fails to conform
to that of a rational jury, and where the Michigan Court of Appeals’ contrary conclusion was
unreasonable.”  506 F.3d at 450.  

327) Medley v. Runnels, 506 F.3d 857, 867-68 (9th Cir. 2007) (en banc), cert. denied, 552 U.S.
1316 (2008).  The en banc Ninth Circuit affirmed the denial of relief on petitioner’s
California murder conviction, but granted relief from the twenty year sentencing enhancement
petitioner received for discharging a firearm during the commission of a felony.  The factual
basis for the enhancement was evidence that petitioner shot at the decedent with a flare gun
before killing him with a knife.  At the start of the trial, petitioner indicated his intent to
contest whether a flare qualified as a “firearm” under California law.  During trial, however,
the judge made a determination that a flare gun did satisfy the definition, and instructed the
jury a “flare gun is a firearm” without objection from defense counsel.  

Having apparently avoided procedural default problems, petitioner contended in
federal habeas that the judge’s firearm instruction violated due process by relieving the state
of its obligation to prove that a flare gun met all of the elements of the definition of “firearm”
under state law, including the requirement that it be “designed to be used as a weapon.”
Treating the trial court’s ruling as the last reasoned state court judgment for §2254(d)
purposes (over the lone dissent of Judge Ikuta), the Ninth Circuit agreed.  The court held as
follows: 

Because “designed to be used as a weapon” is an element of the offense and
an issue of fact, the trial court’s direction to the jury that a flare gun is a
firearm was constitutional error. This instruction took a critical issue of fact
away from the jury in violation of clearly established constitutional law.
Accordingly, Medley’s enhancement for violating section 12022.53(c) must
be vacated.

(citing United States v. Gaudin,515 U.S. 506, 518 (1995); In re Winship, 397 U.S. 358, 364
(1970)).  The court went on to remand the case with instructions to grant a conditional writ
affording the state the option of resentencing petitioner without the enhancement, or retrying
the enhancement charge within a reasonable time. 

328) Bradley v. Henry, 510 F.3d 1093 (9th Cir. 2007) (en banc).  Concurring in a broader
judgment reversing the denial of relief authored by Judge Noonan and joined by four other
judges, Judge Clifton, joined by three other judges, established the ground on which relief
would be granted.  After a series of delays spanning nearly three years following her arrest
for felony murder, most of which were not attributable to petitioner, she moved to substitute
retained counsel for the attorney previously appointed by the court.  The motion was heard
46 days before the scheduled trial date, and retained counsel appeared and assured the court
both that he intended to be ready for trial without further delay, and that there were no
financial concerns that would jeopardize his ability to see the case through.  These assurances
notwithstanding, the trial court expressed concern about the possibility of delay and financial
trouble and denied the request to substitute counsel.  
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Relying on Caplin & Drysdale Chartered v. United States, 491 U.S. 617 (1989),
Judge Clifton concluded that the state courts acted contrary to, or unreasonably applied, the
clearly established law entitling petitioner to representation by her counsel of choice in three
respects.  First, while past events in the case gave the trial court reason to be concerned about
possible financial trouble, the court failed to inquire about the financial arrangements with the
attorney petitioner had retained, and apparently failed to consider either that any future motion
to withdraw could be denied or that the attorney could be told that he would be bound by his
commitment to the case and asked whether he was nevertheless willing to proceed.  “Having
failed to explore the subject seriously,” Judge Clifton explained, “let alone to make a record
demonstrating a realistic possibility that financial concerns would lead [counsel] to move to
withdraw in the future, it was unreasonable for the court simply to deny Bradley her right to
retained counsel of her choice instead.” 510 F.3d at 1101. Second, while the state court of
appeals upheld the trial court’s ruling, in part, on the ground that it was possible petitioner
could create additional delay by suing retained counsel to generate a conflict of interest, there
was nothing in the record indicating either that the government had attempted to meet its
burden of proving the existence of such a danger, or that the trial court had actually
considered such a danger as part of its own ruling.  “As the issue was neither raised before nor
addressed by the trial court, the California Court of Appeal’s conclusion that the potential for
a conflict of interest supported the trial court’s denial of Bradley’s motion for substitution was
contrary to clearly established Supreme Court precedent.” 510 F.3d at 1102.  Third, both state
courts relied on the possibility that a change in counsel would result in further delay without
a valid basis for doing so, and in the face of counsel’s assertions at the substitution hearing
and in a sworn declaration that he would be ready by the scheduled trial date.  Noting the state
appellate court’s reliance on “potentially equivocal language” in counsel’s statements to the
trial, Judge Clifton observed as follows:  “Lawyers are trained to be cautious. It is not a
surprise that [counsel] might not want to waive all contingencies unless pressed to do so. For
all he knew, he might have a heart attack or be run over by a bus before the trial date. But no
fair reading of [his] declaration or his statements at the hearing could support a conclusion
that he was laying the groundwork for a future request to continue the trial ...” 510 F.3d at
1103.  Judge Clifton went on to conclude that “it was unreasonable for the court simply to
deny the substitution motion ... out of fear that something might happen to delay the trial,”
510 F.3d at 1103, and that the state courts’ denial of the motion without “any valid
justification .. was contrary to clearly established Supreme Court precedent,” id. at 1104.

Finally, having concluded that the state court’s rejection of petitioner’s request to
proceed with counsel of her choice was both wrong and defective under §2254(d), Judge
Clifton turned to the state’s contention that United States v. Gonzalez-Lopez, 548 U.S. 140
(2006) (erroneous deprivation of right to counsel of choice is structural error) was
inapplicable because it was announced after the state court decisions in petitioner’s case.
Rejecting the state’s contention, Judge Clifton reasoned that the state appellate court “found
no constitutional violation and therefore never reached the issue of whether the violation was
subject to review for harmlessness. Accordingly, Gonzalez-Lopez has no bearing on whether
its decision was erroneous. Rather, Gonzalez-Lopez guides us in determining the
consequences of the erroneous state decision. In this case, it requires reversal of Bradley’s
conviction.” 510 F.3d at 1104.

 
329) Jackson v. Brown, 513 F.3d 1057, 1078 (9th Cir. 2008).  In this pre-AEDPA California

capital case, the state did not challenge the district court’s grant of relief as to petitioner’s
death sentence, but did challenge its determination that the jury’s finding of special
circumstances making petitioner eligible for death was tainted by prosecutorial misconduct. 
The Ninth Circuit affirmed.  Petitioner alleged, and the district court found, four Brady v.
Maryland and Napue v. Illinois errors arising out of the testimony of two jailhouse
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informants.  One of the informants had been induced to testify with a promise of assistance
in his effort to obtain a transfer to Arizona, and the prosecution suppressed the inducement
and failed to correct the informant’s testimony that any such inducement existed.  The other
informant failed to disclose promises of a reduction of the sentence he was serving and of
lower sentences for offenses as to which he was awaiting sentencing, and the prosecution
failed to correct the informant’s denial that any such promises were made.  After recognizing
that petitioner’s combination of Brady and Napue claims posed “an analytical challenge”
since they involved different materiality standards, the Ninth Circuit found it unnecessary to
analyze every permutation since the Napue violations alone required affirmance of the district
court’s grant of relief as to the special circumstances.  The court explained that the informants
“were the two key witnesses for the finding of intent to cause death, and ... the prosecution’s
solicitation of perjured testimony bolstered their credibility, whereas the truthful testimony
would have substantially impeached it.”

330) Anderson v. Terhune, 516 F.3d 781 (9th Cir.) (en banc), cert. denied sub nom. Cate v.
Anderson, 555 U.S. 818 (2008).  The en banc Ninth Circuit granted relief in California
special circumstances murder case on petitioner’s claim that his right to due process was
violated by the admission against him at trial of a confession obtained after violation of his
right to silence. During interrogation, petitioner sought to stop the questioning by saying “I
don’t even wanna talk about this no more,” and later, “Uh! I’m through with this.”  When the
questioning persisted, petitioner said, “I plead the Fifth.”  Rather than ceasing the
interrogation, the officer responded with, “Plead the Fifth. What’s that?” 516 F.3d at 784. The
state appellate court rejected petitioner’s challenge by reasoning that his statement, “I plead
the Fifth” was ambiguous, and that the officer’s “What’s that?” response was a legitimate
clarifying question.  

The Ninth Circuit found that “[t]he state court decision here collides with AEDPA
on all grounds.” 516 F.3d at 786.  First, the state court’s determination that petitioner’s “I
plead the Fifth” statement was ambiguous was unreasonable in light of the evidence that was
before the state court.  While the state court relied on the fact that petitioner’s assertion came
while he was being specifically questioned about drug use, and that the context in which the
assertion occurred left some room for doubt as to its scope, the Ninth Circuit disagreed. 
“Using ‘context,’” the Ninth Circuit explained, “to transform an unambiguous invocation into
open-ended ambiguity defies both common sense and established Supreme Court law.” 516
F.3d at 787. The court later added that “‘Taking the Fifth” is an unequivocal as one can get
in invoking the right to remain silent.”  Second, the court found that the state court both
unreasonably determined the facts and unreasonably applied Miranda and its progeny by
construing the officer’s “Plead the Fifth. What’s that?” response to petitioner’s assertion as
a legitimate clarifying question.  The court explained that there was nothing ambiguous about
what petitioner had said, and that, in any event, the officer’s response did not seek
clarification about exactly what petitioner no longer desired to discuss. See 516 F.3d at 789-
90.  Finally, the Ninth Circuit determined that the state court’s finding that petitioner waived
his right to remain silent by continuing to answer questions after invoking the right (only to
have it ignored) was contrary to federal law.  The court explained:  “[T]he state court endorses
the principle that once the officers ignored Anderson’s unequivocal invocation of the Fifth
Amendment, their questioning kept him talking and resulted in waiver of his right to remain
silent.  This analysis directly contravenes Supreme Court precedent[.]” 516 F.3d at 791. 

Having identified the constitutional violation and the defects in the state court’s
decision, the Ninth Circuit next determined that it would not be sufficient to “simply suppress
the portion of the interrogation that occurred after the invocation of the right to silence and
before Anderson’s purported re-initiation of the interrogation.” 516 F.3d at 792. The court
explained:
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Doing so would eviscerate the mandate to “scrupulously honor[ ]” the
invocation of Miranda rights. ... For the “right to remain silent” to have
currency, there must be some silence. The interrogation must stop for some
period of time. Although the Supreme Court has yet to tell us how long the
break in questioning must last, in this case there was no cessation at all.
Because the interrogation was continuous to that point, we need not
determine whether Anderson waived his right to counsel after viewing a
videotape of his alleged accomplice nor do we need to address his coercion
claim.

Id.  Finally, the court quickly concluded that admission of petitioner’s confession was “central
to the conviction” and therefore not harmless under Brecht.  516 F.3d at 792. 

331) Tassin v. Cain, 517 F.3d 770 (5th Cir. 2008).  The Fifth Circuit affirmed the grant of guilt-
or-innocence phase relief on petitioner’s Giglio/Napue claim in this Louisiana capital case.
At trial, petitioner claimed the decedent was shot during a struggle that began after the
decedent attempted to rob him at gunpoint. The state’s theory was that petitioner had planned
to rob the decedent, and shot him from the back seat of a car in which they and others were
riding.  In support of its theory, the state relied on petitioner’s wife, Georgina, who had also
been charged with first degree murder, but pled guilty to armed robbery.   The jury accepted
Georgina’s testimony that petitioner had planned to rob the decedent, and convicted petitioner
of first degree felony murder during the commission of armed robbery.

Before trial, defense counsel requested information concerning any deals that may
have been made with Georgina, but the prosecution responded that there were none.  Georgina
also denied the existence of a deal during her testimony, claiming that she believed she was
facing 5 to 99 years and that no promises had been made to her.  Consistent with this
testimony, the prosecutor emphasized to the jury that Georgina was facing 99 years and had
no reason to lie.  After petitioner’s trial, information emerged indicating that the judge had
informed Georgina’s counsel, in the presence of at least one prosecutor, that he would
sentence Georgina to 10 years if she testified at petitioner’s trial consistently with her
statement to law enforcement. A letter written by Georgina to a pen pal and dated before
petitioner’s trial confirmed that she knew what the judge had said, and that she expected to
receive a 10 year sentence.  Post-conviction testimony from Georgina and her attorney also
confirmed the substance of the discussion with the trial judge and Georgina’s knowledge of
it. Petitioner’s Giglio/Napue claim based on this evidence was rejected by the state court on
the ground that petitioner had failed to prove the existence of a “promise” made to Georgina.

In granting federal habeas relief, the district court held that the state court’s decision
was “contrary to” Giglio, Napue and Brady v. Maryland, which do not require proof of a
“firm ‘promise.’” 517 F.3d at 776.  The Fifth Circuit agreed, explaining that “Giglio and
Napue set a clear precedent, establishing that where a key witness has received consideration
or potential favors in exchange for testimony and lies about those favors, the trial is not fair.
Although Giglio and Napue use the term ‘promise’ in referring to covered-up deals, they
establish that the crux of a Fourteenth Amendment violation is deception. A promise is
unnecessary.” 517 F.3d at 778.  Here, the court had no difficulty finding the requisite
deception in false trial testimony that she believed she faced up to 99 years in prison, and in
the prosecution’s argument capitalizing on the false testimony rather than correcting it.  

The Fifth Circuit next rejected the state’s contention that, even if the state had been
obligated to disclose the deal with Georgina, its failure to do so was not material because
other evidence supported petitioner’s capital conviction.  The court explained:

The fact that other evidence could have supported two aggravating factors
underlying [petitioner’s] capital conviction fails to address the question of
the gravity of the false testimony at issue and how the State’s failure to
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reveal the existence of a sentencing deal underlying that false testimony
affected the jury’s conclusions. * * * ¶ The jury found Tassin guilty of
first-degree murder “committed in the course of an armed robbery” ...
Georgina was the key witness – and the only witness – behind the State’s
felony murder case. Her credibility was material; if the jury had known of
Georgina’s sentencing deal, there is a reasonable likelihood that they may
have chosen to believe Robert’s story over his wife’s. There is also a
reasonable likelihood that the State’s remaining theories of the case, based
on the other aggravating factors, would have been too weak to stand
independently.

517 F.3d at 780-781.  The court went on to conclude that the evidence established a
“Fourteenth Amendment violation under the clear precedent of Giglio, Napue, and Brady,”
and affirmed the district court’s grant of relief. 517 F.3d at 781.  

332) Revels v. Sanders, 519 F.3d 734 (8th Cir.), cert. denied sub nom. Attebury v. Revels, 555
U.S. 1040 (2008).  The Eighth Circuit granted relief on petitioner’s claim that the Missouri
Court of Appeals’ decision affirming the denial of his request for unconditional release from
a psychiatric facility violated due process and was contrary to Foucha v. Louisiana, 504 U.S.
71 (1992).  Petitioner was committed to the psychiatric facility in 1992 after a Missouri circuit
court accepted his pleas of not guilty by reason of insanity to charges that he murdered three
members of his family in 1988.  Petitioner was twice conditionally released in the 1990's, but
both releases were revoked for non-compliance with one or more conditions.  Two requests
for unconditional release followed, and the denial of the second of those requests yielded the
state court judgment challenged in this federal habeas case.  

In Foucha, the Supreme Court held that an insanity “‘acquittee may be held as long
as he is both mentally ill and dangerous, but no longer.’” 519 F.3d at 741 (quoting Foucha). 
In affirming the circuit court’s denial of petitioner’s request for unconditional release, “the
Missouri Court of Appeals  expressly based its [decision] on its finding that, under Missouri
law, an insanity acquittee seeking release must show, by clear and convincing evidence, that
(1) he is not presently mentally ill; (2) he is not dangerous; (3) he is not likely to suffer a
mental disease; and (4) he is not likely to become dangerous in the reasonable future.” 519
F.3d 742.  Recognizing the tension between these requirements and the standard set by
Foucha, the Eighth Circuit held as follows:

Requiring an insanity acquittee to prove both a lack of present mental illness
and dangerousness, is clearly contrary to Foucha, and violates the substantive
protections of the Due Process Clause as defined by the Supreme Court. 
Here, the Missouri Court of Appeals went even further, requiring Revels to
also show the absence of a probability of a future mental illness and future
dangerousness, stepping even further over the line drawn by the Supreme
Court in Foucha.

519 F.3d at 742.  The court went on to reject the state’s efforts to distinguish petitioner’s case
from Foucha, finding that neither the fact that Foucha involved a request for conditional
rather than unconditional release, nor the fact that petitioner brought his own request for
release while the petitioner in Foucha lacked standing to do so under state law, were
significant.  “In sum, this case is ‘materially indistinguishable’ from Foucha.” 519 F.3d at
743. The Eighth Circuit concluded by remanding the case with instructions to “order that
Revels be released from state custody unless the State of Missouri affords Revels a new
hearing within a reasonable time as set by the district court.” 519 F.3d at 743. 

333) Abu-Jamal v. Horn, 520 F.3d 272, 303 (3rd Cir. 2008), cert. granted, judgment vacated sub
nom. Beard v. Abu-Jamal, 558 U.S. 1143 (2009) (remanding for further consideration in light
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of Smith v. Spisak, 558 U.S. 139 (2010)), on remand sub nom. Abu-Jamal v. Secretary,
Pennsylvania Dept. of Corrections, 643 F.3d 370 (3rd Cir. 2011) (distinguishing Spisak and
adhering to grant of relief), cert. denied sub nom. Wetzel v. Abu-Jamal, 565 U.S. 943 (2011). 
The Third Circuit affirmed the district court’s grant of sentencing phase relief on petitioner’s
Mills v. Maryland claim in this Pennsylvania capital case.  The Third Circuit read the verdict
form submitted to and completed by the jury as indicating “that both aggravating and
mitigating circumstances must be found unanimously.”  The court also noted that:  the “jury
instructions risked jury confusion” because they “repeatedly emphasized unanimity in close
relation to [their] discussion of mitigating circumstances”; “[t]he trial court reinforced the
impression that unanimity had to be found” by emphasizing that the jury’s verdict had to be
unanimous; and the instructions heightened the risk of jury confusion by distinguishing
between aggravating and mitigating circumstances on the basis of the burdens of proof
attached to each, but not on the basis of applicability of the unanimity requirement.  The court
went on to conclude that the verdict form together with the jury instructions were misleading
as to whether unanimity was required in consideration of mitigating circumstances.  With
regard to the availability of relief under § 2254(d), the Third Circuit examined the
Pennsylvania Supreme Court’s analysis of petitioner’s claim and concluded as follows:

It was unreasonable for the Pennsylvania Supreme Court to reach its
conclusion that the “structure of the form” ... could not lead to juror
confusion based on only a portion of the form, rather than the entire form,
and without evaluating whether there was a reasonable likelihood of jury
confusion based on an interpretation of the judge’s jury instructions and the
entire verdict form together.

334) Gray v. Moore, 520 F.3d 616 (6th Cir.), cert. denied, 555 U.S. 894 (2008).  The Sixth Circuit
affirmed the denial of relief on petitioner’s non-capital aggravated murder conviction, but
granted relief from his related kidnapping conviction on the ground that his due process and
Confrontation Clause rights were violated when the trial court removed him from the
courtroom without warning him first.  Relying on Illinois v. Allen, 397 U.S. 337 (1970), which
established that “a trial court must warn a defendant of the possible consequences of
continued misbehavior prior to removing him from the courtroom,” 520 F.3d at 622,  the Sixth
Circuit held that “the Ohio appellate court unreasonably applied Allen when it affirmed
Gray’s removal despite the absence of a prior warning by the trial court,” 520 F.3d at 623. 
The court went on to find that this error was not harmless as to petitioner’s kidnapping
conviction because the primary evidence supporting that conviction came from the witness
whose testimony led to the outburst which prompted his removal.  With regard to petitioner’s
murder conviction, however, the court found that “the evidence in the record is more than
adequate to resolve any doubt we may have about [its] fairness ....” 520 F.3d at 629.

335) Barbe v. McBride, 521 F.3d 443 (4th Cir. 2008).  The Fourth Circuit granted relief as to six
of the eight counts of which petitioner was convicted in this West Virginia child sexual abuse
case, finding that petitioner’s Confrontation Clause rights were violated when the trial court
limited his cross-examination of a prosecution expert.  The central witness against petitioner
on the six counts as to which relief was granted was the alleged victim, who claimed
petitioner had sexually abused her many times over a period of years.  When her credibility
was severely damaged through proof that she had given a recorded statement and an affidavit
denying petitioner had abused her, the prosecution sought to bolster her allegations through
the testimony of a counselor.  The counselor testified that the alleged victim exhibited classic
characteristics of an adult who had been the victim of sexual abuse as a child.  Petitioner did
not dispute the existence of these characteristics, but instead sought to show that the alleged
victim had been sexually assaulted by other men as a child, which would have explained the
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counselor’s observations without incriminating petitioner.  The trial court prohibited this
evidence on the ground that the lone exception to the state’s rape shield law was for strong
proof that a complainant had made allegations of sexual assault against others and those
allegations were probably false.  Because petitioner’s theory did not fit within this narrow
exception, the trial court concluded that “the rape shield statute applies, period.” 521 F.3d at
448. 

Although the basis for trial court’s ruling – which was the only state court ruling on
petitioner’s claim – was far from clear, the Fourth Circuit found that it necessarily involved
an unreasonable application of the “Rock-Lucas Principle” established by Rock v. Arkansas,
483 U.S. 44 (1987), and Michigan v. Lucas, 500 U.S. 145 (1991). After further analysis using
factors gathered from Rock, Lucas, Chambers v. Mississippi, 410 U.S. 284 (1973), Davis v.
Alaska, 415 U.S. 308 (1974), and Delaware v. Van Arsdall, 475 U.S. 673 (1986), the Fourth
Circuit held that “application of the West Virginia rape shield law at Barbe’s trial was
disproportionate to the State’s interests in having the law applied.” 521 F.3d at  460.

Finally, turning to what it called “the second step of the AEDPA analysis,” the Fourth
Circuit found that the trial court’s refusal to permit the requested cross examination of the
prosecution’s expert was not harmless under Brecht as to the six counts concerning the
alleged victim about whom the expert testified.  The court declined, however, to find that the
harm done with regard to these six counts also affected the jury’s assessment of the two
additional counts stemming from a separate complainant on which petitioner was also found
guilty.  Thus, while the Fourth Circuit’s ruling relieved petitioner – who was 66 years old at
the time of his convictions – of 60 to 140 years of prison time, an additional 20 to 50 years
remained to be served. 

336) Carlson v. Jess, 526 F.3d 1018 (7th Cir. 2008).  The Seventh Circuit affirmed the district
court’s grant of relief in this Wisconsin child sexual assault case, finding that the trial court
violated petitioner’s Sixth and Fourteenth Amendment rights by denying his requests for a
continuance and substitution of retained counsel.  Before addressing the merits, the Seventh
Circuit found that the trial court’s factual determination that communications between
petitioner and his initial retained counsel had not completely broken down, and the state court
of appeals’ acceptance of that finding, were unreasonable in light of the record.  “[T]he
record,” the Seventh Circuit explained, “is littered with statements from [counsel] and
[petitioner] himself that communications had completely broken down. ... With nothing in the
record to back it up, the trial judge’s finding was clearly unreasonable.”  526 F.3d at 1024..

Turning to the merits, the Seventh Circuit began by identifying the rule governing
petitioner’s counsel of choice claim.  After acknowledging United States v. Gonzalez-Lopez,
548 U.S. 140 (2006), which held that a counsel of choice claim requires no showing of
Strickland prejudice, the court noted that, “[a]t the time [petitioner’s] conviction became final,
our governing case, Rodriguez v. Chandler, 382 F.3d 670 (7th Cir. 2004),” required a showing
of “adverse effect.” [Editor’s note: The Seventh Circuit’s omission of any reference to
“clearly established federal law” was made possible by petitioner’s satisfaction of
§2254(d)(2), which authorizes relief where §2254(a) is also satisfied, but contains no
independent limitation on the rules a petitioner may invoke when asserting his claim].  With
the governing rule identified, the court examined the state court’s rationale for refusing
petitioner’s requests and found it lacking.  The trial had been set to begin approximately 90
days after petitioner was arraigned, and petitioner remained incarcerated throughout that
period.  While the trial court repeatedly expressed concern about administration of the court’s
calendar, the Seventh Circuit found that “there were few administrative problems to
consider.” 526 F.3d at 1025.  The case was “simple,” it involved only three witnesses for the
state, petitioner had filed his motions a week before the trial was scheduled to commence, he
“had no history of ‘gaming’ the system,” and he asked for only a short continuance.  526 F.3d
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at 1026.  The Seventh Circuit also found the trial court’s reliance on the age of the alleged
victim unpersuasive, noting that he took four to six years to make his allegations against
petitioner, and “was a teenager, not a young child.”  526 F.3d at 1026.  Against these
considerations, the Seventh Circuit balanced “several compelling reasons” proffered by
petitioner in support of his motions:  “ (1) communication between [counsel] and himself had
totally broken down; (2) [counsel] had inadequately investigated the case; and (3) he
disagreed with [counsel]’s overall approach to defending him.” 526 F.3d at 1026.  After
adding that the trial judge was obligated to explore and balance these reasons against the
reasons for not granting petitioner’s requests but “made no effort to do so,” the Seventh
Circuit concluded that “the trial court’s denial of Carlson’s motion for substitution and a
continuance was arbitrary and in violation of the Sixth and Fourteenth Amendments.”  526
F.3d at 1027.  Finally, the court determined that this case “easily meets” the Rodriguez
“adverse effect” requirement “because [counsel] failed to pursue the sensible defense strategy
advocated by” the attorney whose participation petitioner sought to facilitate through
substitution and a continuance. 526 F.3d at 1027.

337) D’Ambrosio v. Bagley, 527 F.3d 489, 499 (6th Cir. 2008).  A majority of the Sixth Circuit
panel affirmed the district court’s grant of guilt-or-innocence phase relief on petitioner’s
Brady v. Maryland claim in this Ohio capital case.  The majority agreed with the district
court’s determination that the state had suppressed various items of evidence falling into two
categories: (1) evidence undermining the story of the only eyewitness to the homicide and
implicating other unnamed individuals in the crime, and (2) evidence that a particular
individual had a motive to kill the decedent, had led police to petitioner, had sought police
assistance with a separate charge in exchange for testimony against petitioner, and had
fabricated a story about a separate crime to implicate petitioner in the homicide.  The majority
went on to conclude that, “[b]ecause the evidence that the prosecution suppressed would have
had the effect of both weakening the prosecution’s case and strengthening the defense’s
position that someone else committed the murder, there is a reasonable probability that the
outcome of D'Ambrosio’s trial would have been different.” 

338) Butler v. Curry, 528 F.3d 624 (9th Cir.), cert. denied, 555 U.S. 1089 (2008).  In this assault
case, the Ninth Circuit affirmed the district court’s decision finding that the trial court
violated the Sixth Amendment when it imposed an “upper term” sentence under the California
determinate sentencing law based on findings not made by the jury, but remanded the case for
further fact development necessary to a determination of whether the error was harmless. 
After concluding that the rule applied by the state court of appeals was “contrary to”
governing Supreme Court law, the Ninth Circuit acknowledged that, under state law, only one
of the two aggravating factors found by the trial court need be valid in order to sustain the
upper range sentence that court imposed.  The court went on, however, to reject the state’s
argument that one of the factors in this case – that petitioner was on probation for another
offense at the time of the assault in this case – was valid because it fell within the prior
conviction exception established by Almendarez-Torres v. United States, 523 U.S. 224 (1998). 
After discussing the differences between the fact of a prior conviction, which is covered by
Almendarez-Torres, and a defendant’s probationary status at the time of a subsequent offense,
the court held that “the fact of being on probation at the time of a crime does not come within
the ‘prior conviction’ exception and must be pleaded in an indictment and proved to a jury
beyond a reasonable doubt.” 528 F.3d at 647. 

Having concluded that the probationary status aggravating factor could not save
petitioner’s upper range sentence, the court analyzed the Sixth Amendment error resulting
from imposition of the sentence on the basis of aggravating factors found only by the judge
for harmlessness.  As to the first aggravating factor – that the woman petitioner assaulted was
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a “particularly vulnerable victim” – the court noted that the only basis for the trial court’s
finding had been that she was hit from behind, and concluded that there was “grave doubt”
whether a jury would have deemed this sufficient to support the aggravating factor under state
law.  528 F.3d at 649.  As to the second aggravating factor – petitioner’s probationary status
at the time of the assault – the court found the record insufficient to permit an assessment of
the state court’s finding, and remanded “for an evidentiary hearing on what evidence was
presented to the state trial court in support of the allegation that Butler was on probation at
the time of his crime.” 528 F.3d at 652. 

339) Perez v. Cain, 529 F.3d 588 (5th Cir.), cert. denied, 555 U.S. 995 (2008).  The Fifth Circuit
affirmed the district court’s grant of relief in this non-capital Louisiana murder case, finding
that the state appellate court unreasonably applied Jackson v. Virginia, 443 U.S. 307 (1979),
when it rejected petitioner’s argument that the trial evidence established that he was insane
at the time of the crime and no rational juror could have concluded otherwise.  Under
Louisiana law, a defendant is presumed to have been sane at the time of the crime, and must
rebut that presumption by a preponderance of the evidence.  In this case, petitioner presented
lay testimony about his strange behavior in the weeks prior to the homicide from his wife, and
testimony from his son, who accompanied petitioner on the paranoid road trip from the family
home in Texas to New Orleans, where petitioner shot and killed a police office.  In addition
to the lay testimony, petitioner presented testimony from seven psychiatric experts, which the
Fifth Circuit described as follows:

All seven experts agreed that Perez suffered from severe mental illness and
delusions of paranoia and persecution. All seven experts also agreed that
Perez was not malingering or feigning his mental condition. Six of the
experts testified that Perez’s mental illness prevented him from knowing
right from wrong on the night of the shooting. The seventh expert ... was not
asked about Perez’s sanity at the time of the offense. Five of the experts were
either court appointed or otherwise employed by the state.

529 F.3d at 591.  The state called no experts of its own, presented no lay testimony the
question of petitioner’s sanity, and relied instead exclusively on cross-examination of the
petitioner’s witnesses and one rebuttal witness who challenged portions of petitioner’s family
members’ testimony.

After noting that the state appellate “invoked the Jackson standard,” the Fifth Circuit
examined the reasonableness of the state court’s application of that standard in this case.  The
Fifth Circuit began this analysis by identifying the three rationales relied upon by the state
court:  (1) that “substantial delay” had occurred between the homicide and the experts’
evaluations; (2) that the experts based their opinions on reports from petitioner’s wife and son,
whose information had not been consistent and was therefore unreliable; and (3) that all of
petitioner’s behavior could be explained by his professed fear of angry drug dealers.  The
Fifth Circuit went on to examine and reject each of these rationales.  As to the first, the court
determined that the trial record contained nothing “sufficiently material to provide the jury
with a rational basis to disregard the testimony of all seven mental health experts.”  529 F.3d
at 597.  As to the second, the court noted that, contrary to the state court’s characterization,
the trial experts had not relied solely on information from petitioner’s family members, but
had instead “considered a wide array of information ...” Id. “[G]iven that the experts'
credentials and interests were untainted,” the Fifth Circuit found, “their opinions could not
be undermined simply by attacking the stories of Perez’s wife and son.” Id.  With regard to
the state court’s third rationale, the Fifth Circuit again disagreed with the state court’s
assessment of the record, explaining that “[t]he record simply provides no basis for a rational
jury to conclude that Perez was being chased by drug dealers from Texas, and Perez’s
behavior may not be so neatly explained away.” 529 F.3d at 598.  Finally, the Fifth Circuit
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added the following:
The state appellate court’s speculative conclusion is also objectively
unreasonable. It is objectively unreasonable to conclude that a rational family
man with no violent criminal history would suddenly flee with one son, leave
his remaining family behind, drive to an unfamiliar city in an unfamiliar
state, hide in someone’s backyard shed, and then shoot a police officer.  ¶ 
We are mindful that a state prisoner's burden is especially heavy on habeas
review of the sufficiency of the evidence. ... We agree with the district court,
however, that such protection is warranted in this case. 

529 F.3d at 599.

340) Gill v. Cason, 2008 WL 2483149 (6th Cir. June 18, 2008) (unpublished).  The Sixth Circuit
granted relief from petitioner’s Michigan conviction for conspiracy to possess with intent to
deliver more than 650 grams of cocaine.  The combined weight of cocaine found in two rooms
of the house where petitioner and his alleged co-conspirator were arrested exceeded the 650
gram threshold, but the Sixth Circuit held that the evidence was insufficient to satisfy the state
law requirement that the alleged co-conspirator knew of the larger of the two parcels of
cocaine.  That parcel was found in a room other than the one in which petitioner and the co-
conspirator were caught by police, and there was no evidence to show that the co-conspirator 
had been in that room since the parcel of cocaine had been placed there, or otherwise knew
of that parcel’s existence or size.

341) Moore v. Haviland, 531 F.3d 393, 403 (6th Cir. 2008), cert. denied sub nom. Welch v.
Moore, 558 U.S. 933 (2009).  A majority of the Sixth Circuit panel affirmed the grant of relief
on petitioner’s Faretta v. California claim in this Ohio armed robbery case.  During his trial,
petitioner twice requested – once orally, and again in a written letter prepared at the judge’s
suggestion – to proceed pro se because appointed counsel was not handling various matters
as petitioner wanted them handled.  Although the trial judge did comment on the perils of self-
representation, he never engaged petitioner in a colloquy over his requests to proceed pro se,
and effectively ignored them.  The Sixth Circuit majority found that the trial court’s failure
to engage petitioner in a “Faretta-compliant colloquy upon reading [his] letter was an
unreasonable application of Faretta,” and that “it was clearly contrary to Faretta for the court
to have failed to address [petitioner’s two] requests promptly and fully.”  The majority also
took issue with the state appellate court’s determination that certain of petitioner’s actions
constituted a waiver of his right to proceed pro se in light of McKaskle v. Wiggins, 465 U.S.
168 (1984).  The majority explained that McKaskle “is not on point here” since petitioner
“never became a pro se defendant,” and that, “[f]or the state appellate court to read McKaskle
to find a waiver of Moore’s right to self-representation was an objectively unreasonable
application of that decision.” 

342) Burbank v. Cain, 535 F.3d 350, 356-57 (5th Cir. 2008).  The Fifth Circuit affirmed the
district court’s grant of relief in this Louisiana non-capital double murder case, finding that
the trial court’s error in limiting defense counsel’s cross examination of the state’s main
witness was not harmless under Brecht.  Petitioner was charged with two counts of murder
and the only evidence against him was the testimony of one witness who claimed to have seen
him shoot the two decedents.  While the eyewitness was impeached on various grounds, the
trial court refused to permit defense counsel to question her about a tentative plea agreement
under which she would avoid a potential sentence of 25 years to life and instead receive a
sentence of one year.  Emphasizing the witness’s status as the central pillar of the state’s case,
and noting that evidence of the witness’s strong motive to curry favor with the prosecution
could have “seriously undermined” her credibility, the Fifth Circuit concluded that the trial
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court’s error in forbidding the relevant inquiry “was not harmless and therefore merits habeas
relief.”  Having acknowledged earlier in its opinion that Fry v. Pliler, 551 U.S. 112 (2007),
established “that the Brecht standard subsumes the standards announced in AEDPA,” the Fifth
Circuit did not undertake any further analysis of the state court decision under §2254(d).

343) Fratta v. Quarterman, 536 F.3d 485 (5th Cir. 2008).  The Fifth Circuit affirmed the grant
of relief in this Texas capital case, finding that the trial court’s admission of custodial
statements by petitioner’s two co-defendants in the murder-for-hire scheme, and the admission
of a hearsay description of one of the co-defendants’ statements to his girlfriend, violated the
Confrontation Clause.  With regard to the co-defendants’ custodial statements, the Fifth
Circuit found that the Texas Court of Criminal Appeals’ (CCA) decision upholding their
admission was contrary to Idaho v. Wright, 497 U.S. 805 (1990), because the state court, in
contravention of Wright, relied upon evidence corroborating the statements in order to
conclude that the statements were reliable.  The Fifth Circuit also found that the CCA
misapplied Wright by analyzing the trustworthiness of the redacted statements as they were
admitted at petitioner’s trial, rather than examining the unredacted statements in their entirety. 
“[G[iven the contradictory, inconsistent, and self-serving nature of the custodial confessions,”
the Fifth Circuit added, “the general presumption of unreliability has not been rebutted.” 536
F.3d at 501.  As to the co-defendant’s statements to his girlfriend, the Fifth Circuit found that
the CCA’s decision was contrary to and involved an unreasonable application of federal law
to the extent it relied upon Bruton v. United States, 391 U.S. 123 (1968), and that the CCA’s
decision further involved an unreasonable application of Bourjaily v. United States, 483 U.S.
171 (1987), by treating statements not made in the course or furtherance of a conspiracy as
nevertheless falling within a firmly rooted hearsay exception.  See 536 F.3d at 503-05.  

Turning to whether admission of the co-defendant’s statements to his girlfriend
violated the Confrontation Clause -- the only issue contested by the state on appeal -- the Fifth
Circuit held that a violation had occurred.  The court reasoned that (1) although the statements
exposed the declarant to the same criminal liability as his co-defendants, they limited his
personal involvement in ways that “might later work to [his] advantage,” (2) the statements
were “not entirely spontaneous,” (3) the statements were made to the declarant’s girlfriend,
and he “had an incentive to minimize or distort the extent of his involvement ... in order to
placate and stay in good graces with [her],” and (4) the Fifth Circuit had “already considered
a challenge to many of these very same statements ... in the context of a habeas petition filed
by [the other co-defendant], and found that their admission ... violated the Confrontation
Clause.” 536 F.3d at 507. 

Finally, the Fifth Circuit held that the errors in admitting the statements made to the
girlfriend and the co-defendants’ custodial statements were not harmless.  The court
acknowledged that there was circumstantial evidence suggesting petitioner had some
involvement in the plot to kill his wife, but explained that “[i]t was only through the
admission of the custodial confessions and [the co-defendant’s] statements to [his girlfriend]
that the jury was presented with a coherent picture of how the crime was carried out,” and that
“on the crucial point of whether Fratta had engaged [the co-defendants] to commit murder for
remuneration, the inadmissible evidence was vital to the State’s case. 536 F.3d at 509. 
Additionally, in concluding that the error in admitting the custodial statements would not have
been harmless even if the statements to the co-defendant’s girlfriend had been admissible, the
court remarked that “the fact that the evidence exclusive of the custodial confessions may
have been sufficient to sustain a guilty verdict does not alone suffice to establish that the error
in admitting the confessions was harmless under Brecht.”536 F.3d at 510.

344) Mahler v. Kaylo, 537 F.3d 494, 504 (5th Cir. 2008).  The Fifth Circuit panel granted relief
on petitioner’s Brady v. Maryland claim in this Louisiana manslaughter case.  There was no
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dispute that petitioner shot the decedent in the back during a confrontation at his family’s
camp at the Venetian Isles Fishing Rodeo.  At trial, petitioner contended that the decedent was
wrestling with petitioner’s father over control of a shotgun, and that petitioner fired the shot
in defense of himself or others.  On the other hand, the prosecution and its witnesses – who
were members of the decedent’s faction during the Fishing Rodeo fracas – contended that
petitioner fired the fatal shot after the decedent had turned away and was walking toward his
truck.  Petitioner’s Brady claim rested on a series of previously undisclosed statements from
several prosecution witnesses indicating that the decedent had been wrestling for control of
the shotgun at the time of the shooting, rather than walking back toward his truck.  The state
post-conviction court rejected petitioner’s claim, reasoning that the jury had likely understood
that there had been a struggle at some point prior to the shooting.  After reviewing the
evidence, the Fifth Circuit held that the state court’s decision involved an unreasonable
application of Brady and its progeny by focusing on the existence of a struggle at some point
prior to the shooting, rather than at the moment of the shooting itself.  The court went on to
conclude that, “[g]iven that the suppressed statements directly undermine the prosecution
witnesses’ testimony that the struggle had ended and that [the decedent] had turned toward
his truck before David Mahler shot him, the jury was entitled to know of the withheld
evidence in making its credibility determinations.”

345) Jells v. Mitchell, 538 F.3d 478 (6th Cir. 2008).  A majority of the Sixth Circuit panel granted
sentencing phase relief in this Ohio capital case, finding that trial counsel were ineffective for
failing to develop and present mitigating evidence, and that the state violated Brady v.
Maryland by failing to disclose material evidence [see SUCCESSFUL CASES – INEFFECTIVE

ASSISTANCE OF COUNSEL ISSUES, supra].  Petitioner had been sentenced to death by a three
judge panel for the kidnapping and beating death of a woman.

With regard to petitioner’s Brady claim, the majority found that while some of the
evidence which was undisputedly withheld from the defense at the time of trial could not be
considered because petitioner failed to present it to the state courts in accordance with their
procedural rules, four items properly before the federal court were material to sentencing. 
While the prosecution’s theory was that petitioner abducted the decedent and her son in his
van, three undisclosed witness statements indicated that the decedent had appeared to have
been riding in petitioner’s van with her son voluntarily over a period of hours.  A fourth
undisclosed statement by a witness who testified for the prosecution at trial substantially
undercut her claim that she had seen the driver of the van and was able to identify that person
as petitioner.  Assessing the materiality of the undisclosed evidence, the majority concluded
as follows:

Taken together, the withheld evidence is sufficient to undermine confidence
in the trial court’s rejection of [petitioner’s claim that there had been no
kidnapping]. The “kidnapping” and the circumstances surrounding the
“kidnapping” were weighed by the trial court when they determined that the
aggravating factors outweighed the mitigating factors in sentencing Jells to
death. Because of this, the withheld evidence that weakens the strength of the
State’s kidnapping case is material for the purpose of Brady, as there is a
reasonable probability that, had the evidence been disclosed to the defense,
the result of the proceeding would have been different.

538 F.3d at 506-07. Because the state court had “misconstrued Jells’s Brady claim” by
treating it as a challenge to the timeliness of disclosures at trial notwithstanding the fact that
the evidence on which the claim was based was not disclosed until petitioner’s case was in
post-conviction proceedings, the majority concluded that “there is no state court decision
regarding the merits of the claim,”and §2254(d) was therefore inapplicable. 538 F.3d at 505.
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346) McMurtrey v. Ryan, 539 F.3d 1112 (9th Cir. 2008).  The Ninth Circuit affirmed the district
court’s grant of relief in this pre-AEDPA Arizona capital case on petitioner’s claim that his
due process rights were violated when the trial court failed to convene a hearing to determine
his competency at the time of his 1981 trial, and that this violation was not cured by a 1994
state court hearing convened to attempt a retrospective competency determination.  Petitioner
shot three men at a bar after they and petitioner “had ... engaged in loud conversations about
their tough ness and had arm-wrestled, chewed glass, and shown off their tattoos.” 539 F.3d
at 1115.  Eight months before trial, defense counsel moved for a competency evaluation and
supported the motion with a letter from a psychiatrist noting that petitioner had a long history
of head injuries, mental health problems and seizures, and “a schizoid personality,” that the
local jail’s decision to prescribe Thorazine and Atarax was questionable, and that petitioner’s
mental state was “fragile” and “would deteriorate further without proper medication.”  539
F.3d at 1119-20.  Subsequent examinations by a series of defense and state experts reinforced
the concerns raised in defense counsel’s motion, but after reviewing a report finding no
evidence of neurological disease, the judge to whom the motion had been assigned found no
“reasonable grounds to believe” petitioner was incompetent.  539 F.3d at 1121.  Petitioner was
tried just over four months later, without further inquiry by the court into his competence. 
The Ninth Circuit summarized the evidence presented to the trial court during and after trial,
as well as the trial court’s reaction, as follows:

The state trial court had before it a significant body of evidence that
McMurtrey received a wide variety of antipsychotic and anti-anxiety
medications over the course of his incarceration. By the time of sentencing,
[the trial judge] had been presented with evidence that McMurtrey was
prescribed Atarax, Ativan, Chloral Hydrate, Dalmane, Dilantin, Elavil,
Librium, Thorazine, and Valium. This evidence came in the form of pre-trial
reports from doctors, trial testimony, documents in the pre-sentence report,
and documents attached to the motion for a new trial. The medications alone
should have raised concerns for [the judge].  When presented with the
evidence regarding McMurtrey’s medications at sentencing, however, [the
judge] simply noted that he was not a doctor and that, as such, he could not
evaluate what the effects of the medications might have been.

539 F.3d at 1125-26.  After noting the trial court’s awareness of further information raising
doubts about petitioner’s competence – e.g., a pre-trial hospitalization for a suicide attempt,
“a major depressive disorder that impaired [petitioner’s] ability to control emotions,” repeated
instances of petitioner becoming physically ill during trial, “volatile and aggressive behavior
in jail,” Valium injections during trial, and petitioner’s bizarre address to “the Creator of this
court” at sentencing, 539 F.3d at 1126 – the Ninth Circuit affirmed the district court’s
“conclusion that because a bona fide doubt existed as to McMurtrey’s competence to stand
trial and be sentenced, a competency hearing should have been conducted.” 539 F.3d at 1127.

Turning to the attempt to retrospectively determine petitioner’s competence at a 1994
hearing reluctantly convened by the state court at the suggestion of the federal district court,
the Ninth Circuit examined the evidence presented and concluded as follows: 

[B]ecause of the thirteen-year delay, the lack of contemporaneous medical
opinions, and the lack of medical records, the state trial court could not in
1994 meaningfully determine whether McMurtrey had been competent at
trial in 1981. Consequently, we find that the 1994 evidentiary hearing did not
cure the state trial court’s failure to hold a timely competency hearing.

539 F.3d at 1132.

347) Boykin v. Webb, 541 F.3d 638 (6th Cir. 2008).  A majority of the Sixth Circuit panel granted
relief in this Kentucky complicity to murder and wanton endangerment case, finding that trial
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counsel labored under an actual conflict of interest that adversely affected his performance,
and that petitioner’s representation by the same conflicted lawyer on direct appeal violated
his right to effective appellate counsel.  Petitioner and his cousin, McElrath, were charged as
co-defendants in connection with the shooting of a young woman, and were represented at
trial by the same lawyer.  After reviewing the evidence, the Sixth Circuit majority found that
counsel “chose an inexplicable strategy” of blaming a third co-defendant despite strong
evidence excluding him as the shooter, and “forewent an obvious and strong defense” that
McElrath was the shooter and petitioner had an alibi. 541 F.3d at 646.  The majority further
determined that the Kentucky Supreme Court’s rejection of petitioner’s conflict claim on the
ground that a defense blaming McElrath would have been inconsistent with the trial testimony
of two witnesses  involved an unreasonable application of Holloway v. Arkansas and Cuyler
v. Sullivan.  The majority explained: “This weighing of the relative merits of the different
choices available to trial counsel overlooks the fact that trial counsel decided against the best
theory of defense for Boykin, and instead pursued a common-defense theory that failed to call
witnesses favorable to Boykin and unfavorable to McElrath, and failed to cross-examine
McElrath.” 541 F.3d at 646.  The majority concluded by finding that, “[u]nder Holloway and
Sullivan, Boykin has shown the requisite ‘actual conflict’ that adversely affected his
representation at trial. ... [Conflicts such as the one shown here] were exactly what the
Supreme Court attempted to root out in Holloway and Sullivan.” 541 F.3d at 647. 

The majority also agreed that conflicted counsel’s representation on direct appeal
violated petitioner’s right to effective appellate counsel.  After noting that Kentucky refuses
to consider Sixth Amendment claims of ineffective assistance of appellate counsel, and that
the district court was correct to address the claim on its merits in the first instance, the
majority quickly concluded that “[t]he analysis in the previous section regarding the conflict
of interest the attorney labored under applies here as well.” 541 F.3d at 648. 
See also McElrath v. Simpson, 595 F.3d 624 (6th Cir. 2010) (granting relief on McElrath’s
conflict of interest claim arising out of same trial).

348) Smiley v. Thurmer, 542 F.3d 574 (7th Cir. 2008).  The Seventh Circuit affirmed the grant
of relief on petitioner’s Miranda v. Arizona claim in this Wisconsin murder case.  Petitioner
gave two statements to law enforcement; in the first statement he denied any involvement in
the homicide, and the second statement he admitted killing the decedent, but insisted it was
an act of self defense.  It was undisputed that petitioner was in custody at the time both
statements were made, and that Miranda warnings were not issued until after the first
statement, which was given during a three hour period of interrogation.  At trial, petitioner
relied on the second statement as part of his claim of self defense, and challenged the
admission of the first statement, which the prosecutor used to undermine his credibility.

In upholding the admission of the first statement, the state court of appeals relied on
the rule of Rhode Island v. Innis, 446 U.S. 291 (1980), as applied in State v. Armstrong, 588
N.W.2d 606 (Wis. 1999), reasoning that “questioning without Miranda warnings is lawful
when police have ‘no reason to know that their questions would likely elicit an incriminating
response.’” 542 F.3d at 581.  Having earlier noted that “[t]he relevant state court decision [for
§2254(d) purposes] is that of the last state court to address the habeas petitioner’s arguments
on the merits,” 542 F.3d at 580, the Seventh Circuit examined the state court of appeals’
decision and found that it involved an unreasonable application of Innis.  The court explained:

It is undisputed that Mr. Smiley was “in custody” – he had been formally
arrested – and it is further undisputed that, for three hours, he was subjected
to express questioning about the Garrett shooting. ... Because Mr. Smiley was
in custody and was subject to express questioning, the state court of appeals
had no reason to apply the [Innis] rule for “the functional equivalent” of
express questioning.  Consequently, the decision of the court of appeals was
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an “unreasonable application of” clearly established Supreme Court
precedent because it “unreasonably extend[ed] a legal principle from
[Supreme Court] precedent to a new context where it should not [have]
appl[ied].”

542 F.3d at 583 (quoting  Malinowski v. Smith, 509 F.3d 328, 335 (7th Cir. 2007) (second
alteration in original)).

After noting that the state court had not conducted any harmless error analysis, the
Seventh Circuit examined the impact of the error in admitting petitioner’s first statement
under Brecht and concluded that it was not harmless.  In so finding, the court reasoned that
petitioner’s trial was “a referendum on the truthfulness of his second statement to the police,”
that the prosecution used petitioner’s first statement to attack his credibility “[t]hroughout the
trial,” and that petitioner’s claim of self-defense was generally consistent with the physical
evidence.  542 F.3d at 585.

349) Paulino v. Harrison, 542 F.3d 692 (9th Cir. 2008).  The Ninth Circuit affirmed the grant of
relief on petitioner’s Batson claim in this California murder, robbery and kidnapping case. 
On remand following an earlier determination by the court of appeals that petitioner had made
out a prima facie case and that §2254(d) did not apply to petitioner’s claim, the district court
held an evidentiary hearing to resolve steps two and three of the Batson inquiry.  At the
federal evidentiary hearing, the prosecutor could offer only speculation about her reasons for
exercising five of her six strikes to remove African-Americans from the jury.  See 542 F.3d
at 700 (“the prosecutor ... did not have an independent recollection of her actual reasons for
striking the jurors in question; the voir dire transcript did not refresh her recollection; her jury
selection notes no longer existed; and there were no contemporaneous oral statements
regarding the contested strikes because the trial court never asked her for an explanation”). 
After rejecting the state’s contention that the prosecutor’s “pure speculation qualifies as
circumstantial evidence of [her] actual reasons,” the Ninth Circuit found that the state had not
met its burden of production under Batson’s second step.  Moving to step three, the Ninth
Circuit found as follows:

Where the state fails to meet its burden of production, the evidence before
the district court at step three – the prima facie showing plus the evidence of
discrimination drawn from the state’s failure to produce a reason – will
establish purposeful discrimination by a preponderance of the evidence in
most cases.  Indeed, in such cases, there is no race-neutral evidence to weigh.
[footnote omitted]  ¶  The district court properly applied this analysis. 
Considering the strength of the prima facie case and the absence of
race-neutral reasons explaining the strikes, the court found at step three that
the preponderance of the evidence supports a finding of purposeful
discrimination.  The district court’s finding is not clearly erroneous.

542 F.3d at 703.

350) Newman v. Metrish, 543 F.3d 793, 796-97 (6th Cir. 2008), cert. denied, 558 U.S. 1158
(2010).  A majority of the Sixth Circuit panel affirmed the grant of relief on petitioner’s claim
that the evidence was constitutionally insufficient to support his Michigan conviction for
murder.  Viewed in the light most favorable to the prosecution, as required by Jackson v.
Virginia, 443 U.S. 307 (1979), the evidence indicated:  petitioner had intended to rob drug
dealers; the victim, a drug dealer, was shot to death in his home; the next day hunters found
a gym bag containing a ski mask, twine, a jean jacket, a handgun, and a sawed off shotgun
with tape wrapped around the grip; hairs on the ski mask were visually consistent with hairs
from petitioner and his dog; a hacksaw and wood and metal shavings were found in
petitioner’s house; the twine from the gym bag was consistent with twine found at petitioner’s
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house; debris in the gym bag and on the jacket were consistent with a can of joint compound
found in petitioner’s girlfriend’s car; cartridges and a bullet found at the murder scene
matched the handgun found in the gym bag;  the handgun used in the shooting was purchased
by petitioner; and a witness saw a gun resembling the murder weapon in petitioner’s house
a couple weeks before the murder.  

After observing that “[a]lthough circumstantial evidence alone can support a
conviction, there are times that it amounts to only a reasonable speculation and not to
sufficient evidence,” the majority found that, in this case, “we are limited by what inferences
reason will allow us to draw.” The majority noted that “there was no evidence of what
happened to [the gun] between th[e] date [it was seen by the witness] and the date of the
homicide,” and went to conclude as follows:

Although there is a wealth of information showing that Newman owned the
gun, conspicuously absent is any evidence placing Newman at the scene of
the crime. There was neither eyewitness testimony, nor were any fingerprints
recovered. Without additional evidence placing him at the scene of the crime,
there is only a reasonable speculation that Newman himself was present. *
* * [W]e conclude that the Michigan Court of Appeals unreasonably applied
clearly established federal law [in rejecting petitioner’s sufficiency
challenge].

351) Jamison v. Klem, 544 F.3d 266 (3rd Cir. 2008).  The Third Circuit granted relief in this
Pennsylvania drug case on petitioner’s claim that his guilty plea was not knowing and
intelligent because he had not been advised that he would face a mandatory minimum
sentence of five years.  Petitioner and trial counsel both testified that the mandatory minimum
was not discussed prior to or during the plea, and petitioner further contended that neither the
prosecution’s reference to “filing a mandatory,” nor its earlier plea offer of “4-8 years
w/mand” were sufficient to apprise him of the five year minimum.

After identifying Boykin v. Alabama, 395 U.S. 238 (1969), as the source of the
relevant clearly established federal law, the Third Circuit found that the state courts’
recognition that “guilty pleas must be knowing, intelligent and voluntary” indicated an
awareness of the rule of Boykin, but those courts nevertheless “unreasonably fail[ed] to apply
Boykin in a factual context that warrants its ‘application,’ and therefore those courts
unreasonably applied that clearly established Supreme Court precedent.” 544 F.3d at  275. 
The court went on to explain that “[t]he prosecutor’s statement, ‘filing mandatory,’ was far
too opaque a reference to inform Jamison that he may have to serve at least five years in
prison if he pled guilty,” “[t]he representation that the Commonwealth would recommend a
sentence of ‘4-8 years w/mand’ suffers from the same infirmity[,]” and “the confusion was
compounded by the court telling Jamison that ‘sentencing is basically up to the court,’ ...”  
544 F.3d at 276.  The court also rejected the state’s contention that “knowledge of the
statutory maximum is sufficient to allow an informed choice to plead guilty,” explaining that
“[t]he mandatory minimum is no less direct a consequence of a guilty plea. In fact, the
mandatory minimum sentence may be far more relevant than the theoretical maximum
because that is rarely imposed.” 544 F.3d at 277.  Finally, the court found that “Jamison’s
failure to withdraw his guilty plea at the sentencing hearing has no bearing on whether his
plea was knowing, voluntary and intelligent when entered. ... Jamison was never asked
whether he had any questions about the applicable mandatory minimum sentence or whether
knowledge of it changed his mind about pleading guilty.” 544 F.3d at 279.

352) Taylor v. Cain, 545 F.3d 327 (5th Cir. 2008).  The Fifth Circuit affirmed the grant of relief
on petitioner’s Confrontation Clause claim in this Louisiana second degree murder case,
finding that the trial court’s admission of a police officer’s testimony that he had developed

Successful Cases - Other Claims  1843 -- CTA



petitioner as a suspect on the basis of a conversation with a purported eyewitness who did not
testify at trial violated the Sixth Amendment and was not harmless.  The Fifth Circuit
determined that petitioner’s Confrontation Clause rights were violated when the prosecution
was permitted to offer the testimony of a detective “indicating that an unidentified,
nontestifying witness identified the defendant as ‘the perpetrator,’” and to argue that this
testimony corroborated the questionable testimony of the only purported eyewitness to
actually testify at trial. 545 F.3d at 336.  The court further found that the state court’s
“implicit rejection of Taylor’s argument was an unreasonable application of [Ohio v. Roberts]
...” Id.  Finally, the Fifth Circuit concluded that the error had not been harmless, noting that
there was no physical evidence linking petitioner to the homicide, the lone eyewitness’s
identification of petitioner was “markedly indefinite” and undermined by his own live-in
girlfriend, and petitioner had an alibi.  545 F.3d at 337. 

353) Hicks v. Franklin, 546 F.3d 1279 (10th Cir. 2008).  The Tenth Circuit granted relief on
petitioner’s claim that his Oklahoma guilty plea to second degree murder was not intelligent,
knowing and voluntary.  The decedent (petitioner’s wife) died from burns suffered in a flash
fire that erupted after someone placed a jar containing byproducts from methamphetamine
“cooking” on a hot plate in petitioner’s trailer.  The  byproducts were left over from a batch
of methamphetamine petitioner had cooked in his bedroom two hours before the fire, and the
available evidence indicated that petitioner had left the jar in the bedroom, and someone else
put it on the hot plate.  Out of these circumstances, petitioner was originally charged with first
degree murder.  Just before trial, a plea deal was reached under which the charge would be
orally amended to second degree murder.  The Tenth Circuit’s review of the plea proceeding
revealed that petitioner was never properly informed of the “depraved heart” mens rea
requirement associated with the amended charge under Oklahoma law, and that he never made
any admission of facts that could satisfy that element.  The record also showed that the trial
court “affirmatively misstated the law by suggesting [petitioner] was guilty simply because
he committed the assertedly imminently dangerous act of manufacturing methamphetamine.”
546 F.3d at 1286.  The Tenth Circuit went on to conclude that “[t]here is simply no indication
on the record ... that Mr. Hicks’ plea can stand as an intelligent, knowing, and voluntary
admission of guilt as to all elements of the crime with which he was charged,” 546 F.3d at
1286, and that the “state court unreasonably applied existing Supreme Court precedent by
refusing to apply the principles of Henderson [v. Morgan, 426 U.S. 637 (1976),] to these
facts, given that the context of this case is closely analogous to Henderson,” id. at 1287.

354) Brinson v. Walker, 547 F.3d 387 (2nd Cir. 2008).  The Second Circuit affirmed the district
court’s grant of relief on petitioner’s Confrontation Clause claim in this New York robbery
and weapons possession case.  The prosecution’s case depended almost entirely on the
credibility of the alleged victim, Gavin, who claimed petitioner had robbed him at knife point
on the street.  Petitioner offered a different version of his encounter with Gavin, and sought
to undermine Gavin’s version with cross-examination, and if necessary extrinsic proof,
showing that Gavin was a racist who had been fired from a job two months after the alleged
robbery for telling his supervisor that “he would not serve ‘any fucking Niggers.’”  547 F.3d
at 390.  The trial court refused to permit the proposed cross-examination, and the state
appellate court affirmed on the ground that petitioner’s proffered evidence was “inadmissible
because it would demonstrate only ‘general ill will of the complainant and not his specific
hostility toward defendant’ ....” 547 F.3d at 391.  The Second Circuit rejected this reasoning,
explaining that, “at least where the racial bias sought to be exposed is of sufficient intensity
that it is reasonably likely to result in the falsification of the witness’s testimony against the
accused, a preclusion of cross-examination on the ground that racial bias is general and not
specifically directed against the defendant is an unreasonable application of Supreme Court
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decisional law.”  547 F.3d at 393.  After further analysis, the court held that petitioner’s
evidence about Gavin met these criteria:

Given the intensity and extremity of the bias on which Brinson sought to
examine Gavin, and the likelihood that one possessing a bias of such
intensity might distort his testimony against an object of his bias on account
of it, we find that it was not within a trial court’s reasonable discretion to
preclude this cross-examination.  Nor was the Appellate Division’s ruling a
reasonable application of federal law ....  Brinson had a constitutional right
under the Confrontation Clause to cross-examine Gavin on such extreme
racial bias so that the jury could make its judgment whether Gavin’s
testimony was affected by bias, and in the circumstances it was an
“unreasonable application of clearly established Federal law, as determined
by the Supreme Court” to bar his exercise of that right on the ground that a
racial bias is general rather than personally directed.

547 F.3d at 394-95 (footnotes omitted). 
Finally, the Second Circuit applied the factors identified in Delaware v. Van Arsdall,

475 U.S. 673 (1986), and rejected the state’s contention that the Confrontation Clause error
was harmless.  “We have little doubt,” the court explained, “that eliciting Gavin’s refusal in
his job to serve ‘any fucking Niggers,’ either by Gavin’s acknowledgment or by his denial,
which could then have been contradicted by the testimony of his supervisor, might well have
raised a serious question whether Gavin was so warped by racial hatred that his
uncorroborated testimony that he was robbed by a black defendant would leave a reasonable
doubt.”  547 F.3d at 396.

355) Styers v. Schriro, 547 F.3d 1026, 1035-36 (9th Cir. 2008) (per curiam), cert. denied sub
nom. Ryan v. Styers, 558 U.S. 932 (2009). The Ninth Circuit granted conditional sentencing
phase relief in this Arizona capital case, finding that the Arizona Supreme Court failed to
properly re-weigh the aggravating and mitigating circumstances as required by Clemons v.
Mississippi, 494 U.S. 738 (1990).  While the state court did engage in reweighing after finding
one of the aggravating factors relied upon by the lower court to be invalid, it expressly
excluded petitioner’s evidence of post-traumatic stress disorder from consideration because
petitioner’s experts “could not connect [his] condition to his behavior at the time of the
conspiracy and the murder.”  The Ninth Circuit responded to this reasoning as follows:

In applying this type of nexus test to conclude that Styers’ post traumatic
stress disorder did not qualify as mitigating evidence, the Arizona Supreme
court appears to have imposed a test directly contrary to the constitutional
requirement that all relevant mitigating evidence be considered by the
sentencing body. ...  As such, the court could not have fully discharged its
obligations under Clemons. 

The court went on to remand the case “with instructions to grant the writ with respect to
Styers’ sentence unless the state, within a reasonable period of time, either corrects the
constitutional error in petitioner’s death sentence or vacates the sentence and imposes a lesser
sentence consistent with law.”

356) Harris v. Alexander, 548 F.3d 200 (2nd Cir. 2008).  The Second Circuit affirmed the grant
of relief on petitioner’s claim that the New York trial court violated due process by refusing
to instruct the jury on the “agency defense” at his trial for possession of a controlled substance
with intent to sell.  Petitioner was arrested after an officer conducting surveillance from a
rooftop saw what he thought was a drug transaction on the street below.  At the time of his
arrest, petitioner had seventeen bags of crack and some cash, but he insisted that what the
officer had seen was not a sale, and that the crack in his possession had been purchased at the
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request of his prostitute friend, with whom he intended to share it later that night.  Petitioner
later testified to the same story before the grand jury, and the prosecution presented that
testimony to the jury at trial. Based on that testimony, petitioner sought a jury instruction on
New York’s agency defense, under which “a defendant’s possession of narcotics with intent
to transfer them to another is not punishable as possession with intent to sell, ... if the
defendant acquired the contraband acting solely as the agent of the intended recipient and did
not intend to transfer them to any other person.” 548 F.3d at 204.  The trial court denied the
request, and the state appellate court affirmed.

Viewing the evidence in the light most favorable to the defendant, as required under
New York law, the Second Circuit found that the record “clearly showed entitlement to have
the jury instructed on the agency defense,” 548 F.3d at 204, and that the trial court’s failure
to give the instruction “‘so infected the entire trial that the resulting conviction violates due
process,’” id. at 206 (quoting Cupp v. Naughton, 414 U.S. 141, 147 (1973)).  The court
explained that the absence of an agency charge, coupled with the trial court’s charge that any
transfer of narcotics constituted a “sale,” meant that the jury could have believed petitioner’s
version yet still have been “forced to conclude that [he] was guilty of the charge of possession
with intent to sell, instead of acquitting him of [that charge].” 548 F.3d at 206.  This, the court
concluded, “converted a reasonable possibility of acquittal into a virtual directed verdict of
conviction.” 548 F.3d at 206.  Finally, the Second Circuit found that the state court’s decision
involved an unreasonable application of Cupp:

Where a jury properly instructed under New York law could reasonably have
concluded that Harris was not guilty of intent to sell, but was instead
virtually compelled by the court’s faulty instructions to find him guilty on the
basis of the very facts that constituted his defense, we have no trouble
concluding that not only was the deprivation of instructions explaining the
law of the theory of his defense a denial of due process, but also that the state
decisions upholding his conviction were egregiously at odds with the
standards of due process propounded by the Supreme Court in Cupp.

548 F.3d at 206.

357) Sechrest v. Ignacio, 549 F.3d 789 (9th Cir. 2008), cert. denied sub nom. McDaniel v.
Sechrest, 558 U.S. 938 (2009).  The Ninth Circuit granted sentencing phase relief and
remanded for merits review of additional guilt-or-innocence phase claims in this pre-AEDPA
Nevada capital case.  With regard to the penalty phase, the court held that the prosecutor
violated due process by repeatedly and incorrectly telling the jury during voir dire and closing
argument that the Nevada Board of Pardon Commissioners (BPC) would likely release
petitioner if the jury were to return a sentence of life without parole.  The Ninth Circuit
explained that these assertions were “patently false,” not only because the BPC’s power to
commute such a sentence was “severely curtailed” by state law, but also because petitioner’s
probationary status at the time of the murders in this case made him ineligible for parole by
the BPC.  549 F.3d at 809-810.  The court found that the prosecutor’s improper remarks were
further compounded by his invocation of his own authority as “attorney for the people of this
county,” 549 F.3d at 810, and by the trial court’s erroneous jury instruction which “invited
the jury to accept the prosecutor’s speculation ...,” id. at 812. 

Turning to whether the prosecutor’s arguments were harmless under Brecht, and
emphasizing the need to “focus[] on the totality of the effect of the error,” the court observed
that “[a] jury sitting in a capital case must be given a clear choice between the death penalty
and a life sentence,” and that, “[h]ere, the jury was not given that choice.” 549 F.3d at 812. 
The court went on to add that the prejudicial effect of the prosecutor’s remarks was
exacerbated by the testimony of an expert, Dr. Gerow, who had evaluated petitioner at the
request of defense counsel, but was then called to testify, without defense objection, by the

Successful Cases - Other Claims  1846 -- CTA



prosecution.  After explaining that Gerow’s status as the only expert witness at trial prevented
his descriptions of petitioner as a dangerous, “incurable sociopath” from being discounted as
cumulative to similar descriptions by lay witnesses, the court found that Gerow’s “connection
with the defense, and his inability to say anything positive or even mitigating about Sechrest,
meant that the prosecutor’s misleading remarks and the erroneous jury instruction likely had
particular impact on the jury.”  549 F.3d at 813-14.  The court went on to conclude that,
“when viewed against the background of the entire proceedings, including Dr. Gerow’s
testimony and the misleading jury instruction, the prosecutor’s erroneous and inflammatory
assertions had a substantial and injurious effect in determining the jury's sentencing verdict.”
549 F.3d at 815.

358) Chambers v. McDaniel, 549 F.3d 1191 (9th Cir. 2008).   In this non-capital Nevada murder
case, a majority of the Ninth Circuit panel granted relief on petitioner’s claim that his due
process rights were violated by the trial court’s jury instruction permitting a conviction on
first-degree murder without a finding of the essential element of premeditation. After
concluding that petitioner’s claim had been properly exhausted, the Ninth Circuit majority
recognized that Polk v. Sandoval, 503 F.3d 903 (9th Cir. 2007), “held that the same jury
instruction at issue here was constitutionally defective, and the Nevada court’s failure to
correct the error ‘was contrary to clearly established federal law ...’” and that “we are bound
by Polk.”  549 F.3d at 1199.  With regard to whether the error was harmless under Brecht, the
majority observed that “[t]he entire case ... focused on Chambers’ state of mind,” that
petitioner “was arguing ... self-defense” while the prosecution “was arguing ... premeditation,”
and that, “[t]herefore, the error here did not affect a minor issue at trial, but rather went to the
very heart of the case.” 549 F.3d at 1200.  The majority further recognized that the evidence
at trial and the state supreme court’s observations about that evidence on direct appeal showed
that a second degree murder conviction was a distinct possibility, had the jury been properly
instructed.  “In light of the weak evidence of deliberation,” the Ninth Circuit majority
concluded, “ we cannot conclude that the instructional error was harmless.” 549 F.3d at 1201.

359) Vazquez v. Wilson, 550 F.3d 270 (3rd Cir. 2008).  The Third Circuit granted relief in this
Pennsylvania non-capital murder case, finding that the trial court violated petitioner’s
Confrontation Clause rights by admitting the redacted statement of his non-testifying co-
defendant (Santiago).  While there was no dispute that petitioner, Santiago, and a third man
who was never tried were in the car from which the fatal shot was fired, the identity of the
actual shooter was the “critical issue” at trial. 550 F.3d at 273.  Although Santiago’s statement
was redacted using references to “my boy” and “the other guy,” it remained quite obvious that
Santiago’s statement accused petitioner – not the third man – of being the shooter.  The Third
Circuit began its analysis by Bruton v. United States, Richardson v. Marsh and Gray v.
Maryland as the relevant clearly established federal law.  After emphasizing the importance
of analyzing a Bruton claim “on the record before the trial court at the time when it made its
determination,” 550 F.3d at 277, the Third Circuit applied the governing law and held as
follows:

The fact that there were only two possible shooters under Santiago’s
statement should have made clear to the trial court that, whether or not the
jury credited the statement in its entirety, it was almost certain to conclude
that the individual Santiago described in his redacted statement as “my boy”
or “the other guy” as the shooter was Vazquez because Rivera was not on
trial and the Commonwealth argued that Vazquez fired the fatal shot. ... 
Thus, we are constrained to reverse the order of the District Court and grant
habeas corpus relief for if this case does not involve “an unreasonable
application[ ] of clearly established Federal law, as determined by the
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Supreme Court of the United States,” it is difficult to conceive of any case
that could meet that admittedly exacting standard.

550 F.3d at 281.  The court went on to conclude that the error was not harmless, explaining
that “only Santiago’s statement directly identified Vazquez as the shooter,” and that,
“although there was evidence at the trial incriminating Vazquez beyond Santiago’s statement,
it was not so compelling that it overcame the Bruton error under the ‘substantial and injurious
effect’ standard.” 550 F.3d at  283.

360) Gonzalez v. Duncan, 551 F.3d 875 (9th Cir. 2008).  The Ninth Circuit granted relief on
petitioner’s claim that his California “three strikes” sentence of 28 years to life for the
“regulatory offense” of failing to update his annual sex offender registration within five days
of his birthday violated the Eighth Amendment.  After surveying the five Supreme Court
decisions which “supply guidance on how gross disproportionality review operates,” the Ninth
Circuit conducted a three-part analysis. 551 F.3d at 880.  First, the court examined the
“gravity of the offense” and found no “actual harm resulting from Gonzalez’s failure to
comply with the annual registration requirement.” 551 F.3d at 884.  Second, the court assessed
the “severity of the penalty” and determined that, although petitioner’s prior offenses were
“very serious,” the present offense resulted in an “extraordinarily harsh sentence on Gonzalez
based on a violation of a technical regulatory requirement that resulted in no social harm and
to which little or no moral culpability attaches.” 551 F.3d at 887.  Based on the results of the
first two parts of its analysis, the court determined that “Gonzalez’s sentence raises an
inference of gross disproportionality” requiring a “comparative analysis” of the sentence in
light of sentences “for other crimes in California and for the same crime in other states ...” 
551 F.3d at 887.  That analysis revealed that “Gonzalez’s sentence is at the margin of what
the states have deemed an appropriate penalty for violation of sex offender registration laws
supports [a] finding that Gonzalez’s sentence is unusual.” 551 F.3d at 888.  The court went
on to conclude that “the sentence imposed of 28 years to life imprisonment is grossly
disproportionate to the ‘entirely passive, harmless, and technical violation of the registration
law,’ and hence that it violates the Eighth Amendment.”  551 F.3d at 889 (citation omitted). 

Finally, the Ninth Circuit examined the state court’s decision rejecting petitioner’s
Eighth Amendment claim under §2254(d) and found its “reasoning ... unsound” in light of the
factors prescribed by Solem v. Helm, 463 U.S. 277 (1983), in four respects.  First, the state
court “vastly overstated the annual registration requirement’s relationship to police
surveillance.”  551 F.3d at 889.  Second, the state court placed undue weigh on petitioner’s
criminal history, which “alone cannot support a sentence of 28 years to life” since that
sentence “in this case is not rationally related to California’s interest in deterring recidivism.”
551 F.3d at 889-90.  Third, the state court relied on an erroneous determination that
petitioner’s sentence was similar to those imposed in like cases when in fact his sentence
“appears to be unlike sentences imposed for other violations” of the same statute.  551 F.3d
at 890.  And fourth, while the state court may have been correct to recognize a “general trend
toward more severe penalties for recidivist offenders, Gonzalez’s sentence appears to be more
severe than the maximum penalty available for similar offenses in all but one other state.” 551
F.3d at 890.  “The state court’s analysis,” the Ninth Circuit concluded, “resulted in an
unreasonable application of the Supreme Court’s Eighth Amendment jurisprudence.” 551 F.3d
at 890.

361) Drake v. Portuondo, 553 F.3d 230 (2nd Cir. 2009).  The Second Circuit granted relief on
petitioner’s prosecutorial misconduct claim in this New York double second degree murder
case.  Petitioner admitted firing the shots that killed the two decedents as they sat in a parked
car adjacent to a junkyard, but he contended that he had gone to the junk yard at night to
conduct target practice on old cars and did not realize the decedents were in their car until the
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shooting was over.  He further explained that his post-shooting efforts to cover up the killings
were driven by panic.  The central question at trial was whether petitioner actually intended
to shoot the decedents.  The prosecution’s evidence of petitioner’s intent came in the form of
expert testimony from Richard D. Walter, who opined that the facts clearly indicated that
petitioner had a sexual dysfunction known as “picquerism,” and that his conduct in connection
with the shooting reflected an effort to derive sexual satisfaction.  Walter emphasized the
clarity of the case as he saw it by testifying that he was able to reach his conclusions after
only a brief study of the evidence on the night and morning before his testimony.  

In an earlier opinion vacating the denial of federal habeas relief and remanding for
fact development, the Second Circuit had determined that picquerism “is ‘medically speaking,
nonsense.’” 553 F.3d at 235.  Depositions on remand further revealed that:  Walter had
grossly exaggerated his credentials; he had lied about his initial introduction to the case by
omitting reference to a 52 minute telephone conversation about the evidence approximately
two weeks before the trial; he had also lied about the clarity of the case by omitting that the
phone conversation ended with him indicating that he would have to think about the case
before reaching an opinion; and that the prosecutor (Peter L. Broderick, who later became a
New York state judge) knew about Walter’s lies because he had been the second participant
in the 52 minute phone call. 

After describing the evidence and procedural background, the Second Circuit began
its discussion by determining, pursuant to Mooney v. Hollohan, Napue v. Illinois and United
States v. Agurs, that “the clearly established Supreme Court precedent relevant to this habeas
petition is that the conviction must be set aside if (1) the prosecution actually knew of
Walter’s false testimony, and (2) there is any reasonable likelihood that the false testimony
could have affected the judgment of the jury.” 553 F.3d at 241.  Relying on the evidence
concerning the phone call two weeks before trial, as well as other circumstantial indicators
that the prosecutor had taken steps to prevent full exploration of Walter’s credibility, the
Second Circuit rejected as clearly erroneous the district court’s finding that the prosecutor had
not known Walter’s testimony was false.  See 553 F.3d at 242-43.  With regard to materiality,
the Second Circuit focused on the contradiction between Walter’s “explicit[]” testimony
before the jury that “the brevity of his review of the evidence confirmed that this ‘was not [a]
difficult’ case,” and the fact that Walter actually “had two weeks to conjure up his quackery.”
553 F.3d at 244.  The court explained:

The jury ... would have been much more likely to believe that picquerism was
a real syndrome if, as Walter testified, he learned the facts of this case only
the night before. Walter had no time to make all this up. Thus, the supposed
brevity of Walter’s contact with the facts of the case was perhaps the
strongest reason for the jury to conclude that Walter was not fabricating this
sophisticated story.

553 F.3d at 245. The court went on to note that “Walter’s testimony filled the gap in the
prosecution’s theory of intent with a sensationalistic and pseudo-scientific explanation of
motive,” and that, “[b]ecause the evidence on Drake’s intent was not conclusive, the issue of
the validity of Walter’s testimony on piquerism was no extraneous matter.” 553 F.3d at 247.
Finally, the Second Circuit observed that “[b]ecause the main facts requiring a grant of habeas
relief were uncovered for the first time on remand to the district court, the state court’s factual
findings and conclusions of law do not require deference.”  553 F.3d at 247.  

362) Taylor v. Workman, 554 F.3d 879 (10th Cir. 2009).  The Tenth Circuit granted relief on
petitioner’s Beck v. Alabama, 447 U.S. 625 (1980), claim in this Oklahoma capital case.  After
describing the facts and relevant procedural history, the Tenth Circuit began by determining
that the Oklahoma Court of Criminal Appeals’ (OCCA) rejection of petitioner’s claim on the
ground that he had not been entitled to a lesser included offense instruction because the
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evidence “suggested” first degree murder was “contrary to” Beck:
The OCCA erred by assuming that if the evidence “suggested” a finding of
first degree murder, it “therefore” did not “support a second degree murder
instruction.”  This is inconsistent with the inquiry demanded by Beck. Under
Beck, courts are not directed to evaluate the evidence to determine whether
it would support a first degree murder conviction, or even whether a
conviction for first degree murder or a lesser-included offense is better
supported. As the Supreme Court noted in Hopper v. Evans, “the jury must
be permitted to consider a verdict of guilt of a noncapital offense ‘in every
case’ in which ‘the evidence would have supported such a verdict, ... not just
in those cases where the court believes the lesser verdict would be most
consistent with the evidence. ... The effect of the OCCA’s contrary approach
is to deny the defendant the benefit of the second-degree murder instruction
in precisely the circumstance where it is most important: where the evidence
would support conviction for first degree murder but would also support
conviction on the lesser-included offense.

554 F.3d at 887 (internal citations omitted). 
After considering and rejecting the district court’s separate rationale for denying

relief, the Tenth Circuit conducted its own analysis of petitioner’s Beck claim and held that
“there was sufficient evidence introduced at trial from which a jury could have rationally
acquitted Mr. Taylor of first degree murder and convicted him of second degree murder.” 554
F.3d at 890.  The court explained that “[t]here was no direct evidence regarding Mr. Taylor’s
state of mind toward” the only person who died as a result of petitioner’s four-person shooting
spree, and that it was “undisputed that Mr. Taylor did not know” the deceased victim. 554
F.3d at  890.  The court also observed that the trial judge had concluded that petitioner was
entitled to a second degree murder instruction (but then gave a defective version), and that the
prosecutor did not object when the judge gave the instruction.  Additionally, the court noted
that “[t]he OCCA has upheld second degree depraved mind murder instructions in a variety
of cases in which the facts were similar to these, or arguably even more suggestive of an intent
to kill.” 554 F.3d at 891.  The court further observed that on direct appeal the state had
characterized trial counsel’s effort to secure a second degree murder conviction as
“ingenious,” and concluded that, “[i]f this theory was sufficiently plausible to constitute
sound trial strategy, it can scarcely be so flawed that a second degree murder instruction was
unwarranted.” 554 F.3d at 892.  

Finally, having found constitutional error in the form of an erroneous second degree
murder instruction where Beck required a correct instruction on that offense, the court
examined it for harmlessness under Brecht and found that the error was not harmless. 
Emphasizing that defense counsel had “attempted to draw precisely the line that was effaced
by the erroneous instruction: that Mr. Taylor may have intended to harm [the victim] but did
not intend to kill him,” and that the jury could have accepted the defense theory of the case
yet still convicted petitioner of first degree murder because of the faulty instruction, the Tenth
Circuit found that “[t]his is precisely what the rule set out in Beck was designed to avoid.” 554
F.3d at 893-94. 

363) Reed v. Quarterman, 555 F.3d 364 (5th Cir. 2009).  The Fifth Circuit granted relief on
petitioner’s Batson claim in this Texas capital case.  The court found that “the State’s
proffered reasons for striking at least two of the prospective black jurors were pretexts for
discrimination.” 555 F.3d at 376.  As to the first prospective juror – Osby – the state justified
its strike on the grounds that she was a health care worker, which the prosecution generally
disfavored, and that her answers suggested she would require a heightened level of proof for
Texas’ future dangerousness special issue.  The Fifth Circuit rejected both of these claims. 
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With regard to Osby’s employment, the court observed that the “State’s failure to question
her about her job suggests that this asserted reason for striking Osby was pretextual.”  555
F.3d at 377.  As to her views on the state’s burden of proof, the court noted that “it is not even
clear from Osby’s testimony that she would require a ‘strong possibility’ of future
dangerousness,” and that, “[m]ore tellingly, the State accepted several nonblack jurors who
expressed a similar sentiment.”  555 F.3d at 378.  

The state gave three reasons for its removal of the second prospective juror, Jones: 
that he favored a “beyond a shadow of a doubt” standard for imposing death, which would
artificially elevate the state’s burden;  that he desired to see “a little premeditation,” which
was not required under Texas law; and that he was concerned about losing his job if the trial
carried on too long.  555 F.3d at 378.  The Fifth Circuit again rejected the state’s claims. 
With regard to Jones’ statement about the standard of proof, the court found that “the fact that
the prosecution failed to question Jones about the ‘shadow of a doubt’ standard, which the
State purportedly found important, suggests that this reason was pretextual,” and noted further
that “the State accepted several white jurors who used this same phrase.” 555 F.3d at 379. 
As to Jones’ interest in evidence of premeditation, the court’s review of the record indicated
“that Jones actually would not have held the State to a higher burden; instead he simply
misunderstood the meaning of premeditation, equating it with intent.”  555 F.3d at 379.  The
court also noted that, once again, the prosecution had accepted a white juror who “exhibited
confusion” regarding the same issue, and that this “undercuts the State’s argument that a
jurors’ [sic] views on premeditation were important.” Id.  Finally, the court rejected the state’s
reliance on Jones’ concern about being away from his job, pointing out that Jones
“specifically averred that he could devote his full attention to the trial” by the time it was
scheduled to begin. 555 F.3d at 380.  The court then identified three white jurors accepted by
the prosecution despite their statements of concern about impact on their finances or
employment, and concluded that “the only rational explanation is that the State did not strike
Jones because of his work schedule and that this reason was actually a pretext for
discrimination.” 555 F.3d at 380.

Having completed its analysis of the strikes of Osby and Jones, the Fifth Circuit
turned next to petitioner’s historical evidence of discrimination, observing that, “[m]uch like
in Miller-El II, our decision does not rest solely on the comparative analysis.” 555 F.3d at
381.  The court went on to explain that petitioner’s case was prosecuted by the same office
that prosecuted Miller-El, and that petitioner had presented the same historical evidence as
was relied upon by the Supreme Court in its Miller-El decision.  “[T]aking our cues from the
Supreme Court,” the Fifth Circuit added, “we view this exact same evidence as persuasive
here.”  555 F.3d at 382.  After emphasizing again that “the facts of Miller-El II and the facts
here are almost identical,” the court concluded with the determination that “Reed is entitled
to habeas relief on his Batson claim.” 

364) Slovik v. Yates, 556 F.3d 747 (9th Cir. 2009) (amended opinion).  The Ninth Circuit granted
relief from petitioner’s assault with a deadly weapon conviction in this California case,
finding that petitioner’s Confrontation Clause rights were violated when the trial court refused
to permit defense counsel to impeach a prosecution witness with extrinsic evidence refuting
his claim that he was not on probation at the time he testified against petitioner.  The court
rejected the state’s two arguments on the merits – finding one “baffling” and the other
“irrelevant” – and then concluded that, had the state court applied Delaware v. Van Arsdall
and Davis v. Alaska rather than confining its analysis to state evidentiary law, “we believe it
would have come to a different conclusion. In this regard, the California Court of Appeal's
decision was objectively unreasonable in light of clearly established Supreme Court precedent
regarding the Confrontation Clause.”  556 F.3d at 755.  Finally, citing Van Arsdall and Brecht
v. Abrhamason, the Ninth Circuit held that relief was warranted because “the trial court’s
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limit on Slovik’s ability to cross-examine [the witness] had a substantial and injurious effect
or influence in determining the jury’s verdict.” 556 F.3d at 755.  The court explained that the
witness’ testimony “is critical to th[e] conviction because [the witness] testified plainly that
Slovik threw one or more pool balls at him,” and the only other testimony that petitioner may
have thrown a ball at the witness was vague with regard to petitioner’s aim or intent when
throwing the ball.  556 F.3d at 755.  The court concluded by finding that, “[a]lthough it is
unclear whether the California Court of Appeal simply failed to conduct a harmless error
analysis, or whether it misapplied that analysis, its conclusion that the trial court’s exclusion
of the evidence of [the witness’s] probation was harmless error either contradicted or
unreasonably applied established federal law as determined by Supreme Court precedent.”
556 F.3d at 757.

365) Gross v. Cooper, 2009 WL 528240 at *5 (5th Cir. Mar. 3, 2009) (per curiam)
(unpublished). The Fifth Circuit panel granted relief on petitioner’s Faretta v. California
claim in this Louisiana drug case.  After briefly describing the factual background and the
divided state court decisions denying relief, the court held that the trial court violated
petitioner’s rights by accepting a waiver of his right to trial counsel without conducting an
adequate inquiry under Faretta.  The court summarized its findings as follows:

[T]he trial court plainly did not warn Gross about the dangers of
self-representation nor did it evaluate the defendant’s background. Based on:
(1) the Supreme Court’s plain and clearly-established admonitions that the
trial court rigorously warn the pro se defendant about the disadvantages of
self-representation at trial and to inquire into the defendant’s background
before accepting his waiver of counsel; (2) the trial court’s complete failure
to warn Gross in respect to the dangers of self-representation at trial and its
complete failure to inquire into Gross’ background at all before accepting his
waiver of counsel; and (3) the general presumptions against finding a valid
waiver of constitutional rights, we conclude that the state’s decision to find
a valid waiver of counsel in this case was an “unreasonable application” of
federal law.

366) Douglas v. Workman, 560 F.3d 1156 (10th Cir. 2009) (per curiam).  In these two Oklahoma
capital cases (consolidated for appeal), the Tenth Circuit affirmed the grant of relief to
petitioner Powell and reversed the denial of relief to his co-defendant, Douglas, finding that
the prosecution committed misconduct in connection with an undisclosed deal with its key
witness.  The prosecutions arose out of a drive-by shooting in which a girl was killed and a
man, Smith, was wounded.  Following the shooting, Smith gave inconsistent descriptions of
the car from which the shots were fired, the number of people in the car, and the identities of
the shooters.  He nevertheless served as the prosecution’s main witness, first at Douglas’ trial,
and later at Powell’s trial, identifying both defendants as the shooter.  While Douglas’ case
was pending on appeal of the denial of federal habeas relief, and Powell was preparing to
enter federal habeas proceedings, Smith recanted his testimony that Douglas and Powell were
the shooters.  He explained that he had initially told the prosecutor, Brad Miller, that he could
not identify the shooters and would not testify against Douglas or Powell unless he received
assistance with a then-pending drug trafficking charge, and that Miller provided that
assistance.  Evidence developed through discovery and a federal evidentiary indicated that
Miller first intervened on Smith’s behalf the day after Douglas’ trial concluded by sending a
letter to the parole board in support of Smith’s request for early parole.  The evidence further
revealed that Miller continued to assist Smith on a series of additional charges for several
years after Douglas and Powell had been sentenced to death.  Despite this assistance, Smith
had insisted at both petitioners’ capital trials that he had received nothing in exchange for his
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testimony; Miller elicited some of this testimony, and argued extensively in closing that Smith
had neither asked for nor received any benefits for testifying. 

The Tenth Circuit began with the appeal in Powell’s case, in which the state
challenged the grant of relief on his Brady/Napue claim and Powell cross-appealed the district
court’s issuance of a conditional, rather than unconditional, writ of habeas corpus.  The court
first established that § 2254(d) would not apply because Powell’s attempt to exhaust his claim
after Smith’s recantation came to light was rejected as procedurally barred by the Oklahoma
state courts.  After observing that “Smith’s testimony played the indispensable role of
identifying Mr. Douglas and Mr. Powell as the gunmen, thereby providing the only direct
evidence linking them to the murder of [the female victim] and the shooting of Smith,” 560
F.3d at 1174, the court had no difficulty in concluding that the undisclosed evidence was
material, and that the district court was correct in finding a Brady violation.  With regard to
Powell’s challenge to the district court’s grant of conditional relief, the Tenth Circuit noted
that unconditional writs ordinarily issue only for irremediable errors or other exceptional
circumstances, and went on to conclude that, “[w]ithout speculating as to whether granting
an unconditional writ would be an abuse of discretion under these circumstances, it is plain
that granting a conditional writ was not.” 560 F.3d 1176.

Moving to the appeal in Douglas’ case, the Tenth Circuit found that although the state
court’s summary rejection of the version of the vouching claim put before it had not been
objectively unreasonable, the federal district court had erred in denying relief on the stronger
claims presented after the facts developed in the federal proceedings.  The Tenth Circuit
considered the timing of Smith’s meetings with the parole board and Miller prior to Douglas’
trial, and the timing of Miller’s detailed letter to the board on Smith behalf, and found a
“reasonable inference that Smith and Miller had an agreement prior to Mr. Douglas’s trial.” 
560 F.3d at 1184.  After further considering this evidence in light of the dealings between
Miller and Smith at and after Powell’s trial, the court concluded that “the reasonable inference
becomes inescapable.”  560 F.3d at 1184.  Recognizing that the deal may have been only tacit
at the time of Douglas’ trial, the Tenth Circuit reviewed other courts’ treatment of similar
agreements and concluded that “Brady requires disclosure of tacit agreements between the
prosecutor and a witness.  A deal is a deal – explicit or tacit.  There is no logic that supports
distinguishing between the two.” 560 F.3d at 1186.  The court went on to conclude that a tacit
agreement did exist between Miller and Smith, and that the suppression of that deal was
material.

367) McGahee v. Alabama Department of Corrections, 560 F.3d 1252 (11th Cir. 2009).  The
Eleventh Circuit granted relief on petitioner’s Batson claim in this Alabama capital case. 
During jury selection the prosecution used a combination of eight challenges for cause and
16 of its 22 peremptory strikes to remove all 24 African-American prospective jurors.  In
response to defense counsel’s Batson motion, the prosecution offered “an affirmation of good
faith and general explanations” for all but one prospective juror, and volunteered to provide
more specific explanations after it had been afforded an opportunity to organize its notes. 
“With all of this before it, and without responding to the offer of the State to put its
individualized reasons on the record, the [trial] court stated simply ‘[y]our motion is denied.’”
560 F.3d at 1259.  After petitioner was convicted and sentenced, and the jury was discharged,
the prosecution put its individualized reasons for its peremptory strikes on the record, but the
trial court made no findings and issued no further rulings. 

The Eleventh Circuit began by finding that the trial court’s “failure to make any ruling
following the State’s proffer of specific reasons ... was an unreasonable application of clearly
established federal law.” 560 F.3d at 1260.  “[T]he trial court,” the Eleventh Circuit
explained, “never assessed the plausibility of the prosecutor’s reasons, and indeed never
addressed any particular juror or the several reasons given for any particular strike. In a
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similar situation, the Supreme Court found itself unable to tell which of the several reasons
asserted by the prosecutor were relied on by the trial court; thus the Court was unable to credit
any particular assertion by the prosecutor.”  Id. (citing Snyder v. Louisiana, 552 U.S. 1203
(2008)).  The court went on to note, however, that it was not necessary to rely upon the
unreasonableness of the trial court’s application of Batson, “because the Alabama Court of
Criminal Appeals [CCA] addressed the merits ... in a manner that also constituted an
unreasonable application of Batson ....” 560 F.3d at 1260-61. 

Turning to the CCA’s rejection of petitioner’s Batson claim, the Eleventh Circuit
found that the state court’s “decision was an unreasonable application of clearly established
law because that court failed to follow clearly established law in the third step of Batson when
it did not consider ‘all relevant circumstances’ in its analysis of the trial court’s ruling.” 560
F.3d at 1261 (quoting Batson).  Analogizing the unduly narrow analysis conducted by the
CCA to the Strickland v. Washington prejudice analysis found to be defective for the same
reason in (Terry) Williams v. Taylor, 529 U.S. 362, 397-98 (2000), the Eleventh Circuit
observed that, “where a legal standard requires a state court to review all of the relevant
evidence to a claim, the state court’s failure to do so is an unreasonable application of law
under AEDPA.” 560 F.3d at 1262.  

The Eleventh Circuit’s examination of the state court opinion revealed that the CCA
had ignored one of the prosecution’s proffered reasons for removing one of the jurors.  The
court found this “surprising because McGahee specifically raised this argument in his brief
to the [CCA].” 560 F.3d at 1264.  The court went on to find that the proffered reason ignored
by the CCA – understood by the Eleventh Circuit  as an assertion that “the State did not want
to leave a sole black juror whom they did not know on the jury panel” – could not reasonably
be ignored, and that “[t]he failure by the [CCA] to consider the State’s articulation of an
explicitly racial reason for striking [the prospective juror] is an unreasonable application of
Batson.”  Id.  The Eleventh Circuit also identified “two additional crucial facts” omitted from
the CCA’s analysis: “the fact that 100% of the African-American potential jurors were
removed,” and “the fact that the State had proffered as an explanation that it removed multiple
African-American jurors because of their ‘low intelligence’ when the intelligence of the jurors
was unsupported by any evidence in the record.”  560 F.3d at 1265.  After remarking that the
latter of these omitted considerations “was particularly suspicious given the role that the claim
of ‘low intelligence’ has played in the history of racial discrimination from juries,” the court
concluded that “[b]ecause the [CCA] did not review ‘all relevant circumstances,’... the
decision was an unreasonable application of clearly established federal law ....” 560 F.3d at
1265. 

Having found that § 2254(d) posed no barrier to relief, the Eleventh Circuit finished
by conducting “a de novo review of the record ... to determine if there was a Batson violation
by the State.”  560 F.3d at 1266.  The court began by observing that “the record reveals an
astonishing set of facts,” the most notable of which were that, in a county whose population
was 55% African-American, the prosecution managed to seat an all-white jury by removing
all 24 African-American prospective jurors.  560 F.3d at 1266.  After recognizing that
petitioner had made a “strong prima facie case,” the court focused on the removal of two
individuals for whom the prosecution’s explanations “contain such a clear indication that race
was, in fact, a basis for their strikes,” that the court had “no doubt ... that the State violated
... Batson.” 560 F.3d at 1268.  With regard to the first individual – Jones – the prosecution had
explained that it “did not want to leave him individually” after another black juror with whom
the prosecutors were familiar had been removed.  The Eleventh Circuit stated that it could
“think of no other explanation” for the prosecution’s stated rationale “than that the State did
not want to leave ... Jones on the jury as the sole black juror,” and added that respondent had
been unable to offer a better explanation. 560 F.3d at 1268.  The court went on to note that
the prosecution “gave a similar reason for striking another African-American juror, Mollerose
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Carpenter,” and that, in context, this likewise revealed the prosecution’s concern about
retaining an unfamiliar African-American after the only familiar African-American had been
removed.  560 F.3d at 1268.  The court further found that the prosecution’s other reasons for
striking Carpenter were unsupported by the record.  The first – that she had been observed
“glaring” at the prosecution – could not be substantiated because, as in Snyder, the trial court
made no findings on that point.  The second, that “she was divorced” bore no meaningful
relationship to her fitness as a juror, and a gloss added to it by the CCA could not be credited
in light of the Supreme Court’s admonition in Miller-El v. Dretke that judges may not bolster
the prosecution’s explanations through post hoc expansion.  560 F.3d at 1269.  In the end, the
Eleventh Circuit concluded that “[t]he record in this case compels a finding that the State’s
use of a peremptory strike ... to dismiss Jones constituted intentional discrimination, and
violated McGahee’s rights under the Equal Protection Clause and the clearly established law
as determined by the Supreme Court in Batson.” 560 F.3d at 1270. 

368) Smith v. Grams, 565 F.3d 1037 (7th Cir. 2009).  The Seventh Circuit granted relief on
petitioner’s right to counsel claim in this Wisconsin armed robbery case.  Prior to trial,
petitioner had successfully terminated two appointed public defenders.  During the hearing
on the termination of the second, the attorney informed the court – in petitioner’s presence
– that the public defender’s office intended to appoint a third lawyer to represent petitioner. 
The trial court then granted the motion to remove the second attorney “on the condition ... that
a new attorney should be appointed as quickly as possible.”  565 F.3d at 1039.  At another
hearing a week later, petitioner learned that the public defender’s office would not appoint
another lawyer, and when petitioner asked the court about his options, “the court provided
only one: self-representation.” 565 F.3d at 1045.  The trial court subsequently indicated its
view that, by firing his two previous lawyers, petitioner had chosen to proceed pro se. 
Petitioner’s repeated requests for counsel prior to and during the ensuing trial were denied,
and the Wisconsin Court of Appeals rejected petitioner’s challenges on direct appeal. 

The Seventh Circuit identified the “two separate grounds” upon which the state court
had denied relief, and found both of them unreasonable.  First, the state court had cited
petitioner’s “‘inconsistent course of action’” in which he purportedly “vacillated between
utilizing appointed counsel and representing himself.”  565 F.3d at 1044.  Rejecting this view
of the record, the Seventh Circuit noted that, “when examined in context,” petitioner’s actions
had not indicated any such vacillation. 565 F.3d at 1045. “Smith, rather than electing to
proceed pro se, had simply requested another lawyer, a request he made with the court’s
blessing.” Id.  Second, the Seventh Circuit rejected the state court’s determination that
petitioner’s refusal, on the day of trial, to waive his previously asserted request for a speedy
trial after his request for appointed counsel had again been denied, constituted a waiver of the
right to counsel.  The court explained that “[t]he problem, again, is that the court gave Smith
no real options,” and that “[i]mmediately before giving Smith his ‘choice,’ the [trial] court
reiterated that Smith would be appointed no further counsel ....  Under these circumstances,
we find it unreasonable to recognize Smith’s election to proceed to trial as a knowing and
voluntary waiver of [the right to counsel].”  565 F.3d at 1046.  Finally, after acknowledging
that “[t]he Supreme Court has not provided extensive direction on the nature of the”
requirements for finding a valid waiver of the right to counsel, the Seventh Circuit held that
“even the Supreme Court’s minimal guidance makes it clear that the procedures followed by
the Wisconsin state trial court were inadequate to demonstrate a knowing and voluntary
waiver of Smith’s right to trial counsel.” 565 F.3d at 1047.  The state court “never made any
attempt to ensure that Smith knew his various options and was aware of the dangerous terrain
into which he was entering, nor to provide Smith with any guidance on how best to navigate
his treacherous course. The court’s failure to ensure that Smith understood his options and
made an informed decision was a violation of federal law. The Wisconsin Court of Appeals’s
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conclusion to the contrary was unreasonable.”  565 F.3d at 1047.

369) Kamienski v. Hendricks, 2009 WL 1477235 (3rd Cir. May 28, 2009) (unpublished), cert.
denied sub nom. Ricci v. Kamienski, 558 U.S. 1147 (2010).  The Third Circuit panel granted
relief on petitioner’s sufficiency of the evidence claim in this New Jersey murder case, finding
that the state appellate court unreasonably applied  Jackson v. Virginia, 443 U.S. 307 (1979),
when it reversed the trial court’s post-verdict entry of judgment of acquittal on the murder and
felony murder charges against petitioner.  The decedents were a married couple shot by
another man, Marsieno, during a drug deal.  It was undisputed that petitioner had introduced
the parties, and there was strong proof that he was a member of the drug conspiracy and
assisted in disposing of the bodies, but none of this constituted proof of guilt of either murder
or felony murder under state law.  The prosecutor effectively acknowledged this deficiency
in closing arguments by urging the jury to convict “based on some abstract notion that the
crime of murder is a continuing offense that includes attempts to dispose of the victim’s
body.” 2009 WL 1477235 at *8.  “That ... theory,” the Third Circuit observed, “is as unique
as it is baseless ....”  Id.; see also 2009 WL 1477235 at *9 (“This case is therefore a bit of a
paradox. While arguing for a conviction of first degree murder and felony murder, the
prosecutor conceded that the evidence did not establish that Kamienski had the mental state
required for a conviction of first degree murder or that he had the knowledge required for a
conviction of felony murder.”).

Describing its role under § 2254(d)(1), the Third Circuit observed that “we do not
simply conduct a de novo review of the state court’s application of the [Jackson] rule. ... Our
task ... is to determine whether, viewing the evidence in the light most favorable to the state,
it was objectively unreasonable for the [state] Appellate Division to conclude that a rational
trier of fact could have found, beyond a reasonable doubt, that Kamienski was guilty of felony
murder or first-degree murder.” 2009 WL 1477235 at *7. After further noting that
“[d]eference to a jury verdict, even under AEDPA’s deferential standard, does not allow rank
speculation to substitute for proof beyond a reasonable doubt,” 2009 WL 1477235 at *9, and
that the state had failed to produce any theory under which the evidence could sustain
petitioner’s murder convictions, the Third Circuit declared that it could “not accept the state’s
view of the evidence without choking all vitality from the requirement of proof beyond a
reasonable doubt,” 2009 WL 1477235 at *10.  

Finally, having concluded that the state court’s decision was “erroneous,” the court
turned to “the more difficult question [of] whether it was also ‘unreasonable’ under AEDPA,”
2009 WL 1477235 at *11, and found two defects in the state court’s application of Jackson:

As we have noted, there was more than ample evidence of Kamienski’s role
in brokering a drug transaction. However, the Appellate Division conflated
that proof into its inquiry into evidence of murder and felony murder. Doing
so was not only error, it was unreasonable; it allowed Kamienski to be
convicted on something less than proof of “every element of the offense” of
conviction beyond a reasonable doubt. Jackson, 443 U.S. at 316 (discussing
Winship ).  ¶  The Appellate Division also unreasonably applied the standard
governing when inferences may be relied upon to establish elements of a
criminal offense beyond a reasonable doubt. That standard requires that the
inference in question must be “more likely than not to flow” from the facts
already established. Leary v. United States, 395 U.S. 6, 36 (1969).  The
“more likely than not standard” is well established.  It cannot be satisfied
here because the record simply does not allow a reasonable juror to infer that
Kamienski intended that the [decedents] be robbed or killed.

2009 WL 1477235 at *11.
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370) O’Laughlin v. O’Brien, 568 F.3d 287 (1st Cir. 2009), cert. denied, 558 U.S. 1158 (2010). 
The First Circuit granted relief on petitioner’s sufficiency of the evidence claim in this
Massachusetts burglary and assault case, finding that “the many strands of circumstantial
evidence the prosecution has presented” were “far from sufficient to establish O’Laughlin’s
guilt under Jackson [v. Virginia, 443 U.S. 307 (1979)].” 568 F.3d at 308. The victim, a
married woman recently separated from her husband, was severely beaten inside her
apartment. Petitioner, a maintenance man at the apartment complex, lived two doors down
from the victim and had a master key to all of the apartments in the complex. Minutes after
the assault on the victim, petitioner – clad only in boxer shorts despite cold weather –
encountered police near the scene, but the police saw no signs that he had just been involved
in a brutal beating. During the subsequent investigation, police developed information
indicating that, on the night of the attack, petitioner had been desperate for money with which
to buy crack cocaine, and that he had known enough about the victim to have believed that
she had cash in her apartment. Additionally, petitioner gave inconsistent statements to the
police about his activities before and after the attack. And while he allowed police to search
his apartment, he refused their request to take a sample of what appeared to be a small blood
spot from a door, and he then removed the spot before a search warrant could be secured. The
investigation also turned up an aluminum baseball bat bearing petitioner’s name in the woods
near the victim’s apartment, but the bat appeared clean and no evidence of the victim’s blood
was developed from it. While the Massachusetts Supreme Judicial Court (SJC) found this
evidence sufficient to support petitioner’s conviction (and to overturn an intermediate
appellate court’s finding that the evidence was insufficient), the First Circuit disagreed.

Analyzing the evidence and the inferences drawn by the SJC, the First Circuit found
that the “instant facts may support a reasonable speculation that O’Laughlin was the assailant,
but not sufficient evidence to establish his guilt.” 568 F.3d at 302. The court explained that
the “financial motive” relied upon by the SJC was “weak at best” given that the attacker left
without taking anything of value, including jewelry found in plain sight, and that “[i]f the
assailant were motivated by money, a few blows to incapacitate her would have been
sufficient.” Id. With regard to petitioner’s opportunity to commit the crime, the court noted
that he was not the only person with a master key to the apartment complex, and that the
absence of signs of forced entry was equally consistent with the victim having let a familiar
person – e.g., her estranged husband, whose car was found to contain suspicious items such
as baseball bats and towels smelling of bleach – into the apartment. As to the discovery of
petitioner’s baseball bat, the court recognized that the jury could have connected it to
petitioner, but added that “there was little evidence connecting the aluminum bat ... to the
crime,” and that the victim’s upstairs neighbor, “a carpenter,” had “heard ‘wood hitting
wood,’ as opposed to hearing the sound of a hollow aluminum bat ....” 568 F.3d at 302-03.
The First Circuit also discounted the “consciousness of guilt” inferences drawn by the SJC
from petitioner’s dealings with police investigators, noting that the first set of officers had not
regarded him as suspicious, and petitioner’s discomfort during the search of his apartment was
attributable to his fear that his drug paraphernalia would be found. 568 F.3d at 303. Finally,
the court found that a few bruises and marks on petitioner’s face had “minimal, if any
probative force given that they were not even noted by [officers] responding to an assault just
minutes after the attack,” and that their age was unknown. 568 F.3d at 304. From this analysis,
the First Circuit concluded that “a rational jury could not find O’Laughlin’s guilt beyond a
reasonable doubt.” 568 F.3 at 304.

Having resolved the merits in petitioner’s favor, the First Circuit turned to an analysis
of its authority to grant relief under § 2254(d)(1). “[A]lthough we evaluate the state court
decision in light of Supreme Court precedent,” the court observed, “we are not precluded from
looking at other federal court decisions that may help guide us in applying the Jackson
standard.” 568 F.3d at 304-05. Taking that approach, the court compared this case with three
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recent decisions on sufficiency-of-the-evidence claims by the Sixth, Ninth and First Circuits.
After noting various points of comparison, the court held that “it would be overly speculative
to conclude O’Laughlin to be the assailant beyond a reasonable doubt. Accordingly, we
conclude that the SJC’s decision to uphold O’Laughlin’s conviction was objectively
unreasonable.” 568 F.3d at 308. The court concluded by remanding the case with instructions
to “order O’Laughin’s unconditional release with prejudice to reprosecution.” 568 F.3d at
309.

371) Holley v. Yarborough, 568 F.3d 1091 (9th Cir. 2009). The Ninth Circuit granted relief in this
California child molestation case, finding that petitioner’s Confrontation Clause rights were
violated when the trial court prohibited him from cross-examining the alleged victim (Raina)
about her prior statements about sex and her claims that she had previously been the subject
of sexual advances. Examining the California Court of Appeal’s rejection of petitioner’s claim
on the grounds that the proposed cross- examination lacked relevance, was potentially unduly
prejudicial, and was insufficiently probative to warrant consumption of trial time, the Ninth
Circuit found that all three bases for the state court’s decision were unreasonable. With regard
to relevance, the Ninth Circuit observed that “[e]vidence that Raina had a highly active sexual
imagination or that she had a familiarity with sexual activities was relevant to counter the
prosecution’s theory of the case, as emphasized during closing argument, that a little girl like
Raina would not fabricate things of a sexual nature.” 568 F.3d at 1099. As to the potential for
prejudice, the court noted that less extreme measures had been available to the trial court, and
that “[a]ny prejudice ... would have been to discredit [Raina’s] claims due to her active sexual
imagination, the very type of impeachment that Holley was entitled to engage in under the
Confrontation Clause.” 568 F.3d at 1100. Finally, with regard to the evidence being
insufficiently probative to justify consumption of trial time, the court found it “unlikely that
the presentation would have significantly lengthened the trial,” and reiterated that, “[h]ad the
jury known of Raina’s precociousness in sexual matters, ... it might reasonably have
questioned her statements, especially in light of [other] evidence that she and her brother had
vowed to ‘get even’ with Holley.” 568 F.3d at 1100. 

Having found Confrontation Clause error, the Ninth Circuit went on to apply Brecht
and concluded that the error was not harmless. The court explained that “the prosecution had
no physical evidence of the alleged sexual abuse, nor any corroboration of her testimony aside
from the weak testimony offered by [her brother].” 568 F.3d at 1100. Additionally, while the
“prosecution needed to characterize Raina as a child who could be relied on to tell the whole
truth, and not exaggerate or fantasize about sexual issues, ... the jury might have received a
‘significantly different impression’ of her credibility had Holley been allowed to introduce
evidence of Raina’s past statements and cross-examine her about them.” 568 F.3d at 1101
(quoting Delaware v. Van Arsdall, 475 U.S. 673, 679 (1986)).

372) Bobadilla v. Carlson, 575 F.3d 785 (8th Cir. 2009), cert. denied, 558 U.S. 1137 (2010). The
Eighth Circuit affirmed the grant of relief in this Minnesota child sexual assault case, finding
that the Minnesota Supreme Court unreasonably applied Crawford v. Washington in rejecting
petitioner’s claim that the admission of a videotaped interview of the three year old alleged
victim (T.B.), and testimony by the social worker (Molden) who conducted that interview,
violated the Confrontation Clause. The state court decision rested on a determination that the
statements given by T.B. at the interview were not “testimonial” within the meaning of
Crawford because Molden had conducted the interview pursuant to Minn. Stat. §626.556,
whose “purpose ... was to protect the health and welfare of children, not to generate
statements for trial.” 575 F.3d at 790. After considering the larger context in which the
interview was conducted – including the facts that it occurred days after the alleged assault,
in a police station room designed for child interrogations, and at the request of a police
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detective (Akerson) – the Eighth Circuit summarized its conclusions:
Crawford held statements made during police interrogations are testimonial.
The Minnesota Supreme Court unreasonably applied Crawford in holding
T.B.’s statements made during his interview with Molden and Detective
Akerson were not testimonial. Just as in Crawford, the interview in the
present case was initiated by a police officer to obtain statements for use
during a criminal investigation, was recorded so further law enforcement
interviews would be unnecessary, and involved structured questioning
designed to confirm a prior allegation of abuse. No one disputes should
Detective Akerson have conducted the questioning, such statements would
be testimonial under Crawford. It was unreasonable for the Minnesota
Supreme Court to conclude just because he requested another government
agent to ask the same questions in order to achieve the same purpose, the
result is different. Our conclusion is reinforced by § 626.526, which required
Molden to act as a substitute for a policeinterrogator. Thus, we agree with the
district court about Bobadilla’s Confrontation Clause rights being violated
and the Minnesota Supreme Court unreasonably applying Crawford in
concluding to the contrary. 

575 F.3d at 793. The court went on to conclude that the Confrontation Clause error was not
harmless under Brecht, observing that, “[w]hile there was other evidence tending to prove
Bobadilla’s guilt, it is clear the prosecution’s case rested heavily on Molden’s testimony and
the videotape of her interview with T.B.” 575 F.3d at 793. “Given the other evidence of
Bobadilla’s guilt was minimal,” the court concluded, “it is likely the admission of T.B.’s
statements made during the course of the interview had a substantial effect in influencing the
jury’s verdict.” Id.

373) Robertson v. Klem, 580 F.3d 159 (3rd Cir. 2009). The Third Circuit granted relief on
petitioner’s claim that the evidence was constitutionally insufficient to sustain his convictions
for two counts, rather than a single count, of conspiracy to commit murder. Petitioner was
tried for his alleged role in the murder of a husband and wife. Under state law, “a single
conspiracy can include multiple underlying crimes,” such that “the Commonwealth bore the
burden of proving beyond a reasonable doubt that Robertson and [his co-defendant] (the
alleged killer) entered into two agreements or two conspiratorial relationships, one to kill [the
husband] and another to kill [the wife].” 580 F.3d at 165. The Third Circuit’s review of the
evidence revealed that the prosecution failed to meet its burden:

The Commonwealth introduced evidence that Robertson and [his
codefendant] were the only conspirators for both murders; that Robertson
obtained a single revolver that was consistent with the weapon used to
commit both murders; and that [the decedents] were killed at the same time
and in the same place. Nothing in this evidence regarding the commission of
the murders would allow a rational jury to conclude that the murders were
the result of two separate conspiracies. 

580 F.3d at 166. The Third Circuit went on to conclude that the state court’s rejection of
petitioner’s claim on the ground that “there were two victims” “was an unreasonable
application of ... In re Winship ....” 580 F.3d at 167.

374) Smith v. Curry, 580 F.3d 1071 (9th Cir. 2009), cert. denied sub nom. Wong v. Smith, 562
U.S. 1021 (2010). A majority of the Ninth Circuit panel affirmed the grant of relief on
petitioner’s claim that a supplemental jury instruction and comments on the evidence made
by the trial court after one juror expressed doubts about the evidence of petitioner’s guilt of
forced oral copulation violated due process. The majority summarized the trial court’s error
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and the state court of appeal’s unreasonable application of the principles established in Allen
v. United States, 164 U.S. 492 (1896), and Lowenfield v. Phelps, 484 U.S. 231 (1988), as
follows:

The California Court of Appeal’s conclusion that the trial court’s instruction
was not coercive – in particular its determination that “the [trial] court’s
comments on the evidence were scrupulously fair” and so they did not
deprive Smith of his constitutional right to trial by jury – was an objectively
unreasonable application of clearly established Supreme Court law. See 28
U.S.C. § 2254(d). The judge knew not only the division of the jury but also
the precise reasons the holdout juror, in his note, said he “in good conscience
[could] not vote for conviction.” In light of this knowledge, the judge
directed – not suggested – that the jury, and the holdout juror in particular,
concentrate on certain evidence. The judge did so after presenting a summary
of that evidence that was one-sided both as to the description of the evidence
itself and its relation to the other evidence in the trial as a whole. By taking
over the jury deliberations in this manner, the trial judge deprived Smith of
his constitutional right to trial by jury. The California Court of Appeal’s
contrary conclusion was objectively unreasonable, for several reasons.

580 F.3d at 1082. After further enumerating four specific ways in which the trial court’s
handling of the jury deadlock contravened federal law, the observed that “[t]he probable
coercive effect is illustrated by the fact that the jury [which had already been out five days]
deliberated for only slightly longer than one hour after receiving the last instruction,” and that
this “case represents the most coercive instruction of any in the coercion cases we have
reviewed.” 580 F.3d at 1083-84.

375) Ali v. Hickman, 584 F.3d 1174 (9th Cir. 2009), cert. denied sub nom. Cate v. Ali, 559 U.S.
1045 (2010).  The Ninth Circuit granted relief in this non-capital California murder case,
finding that the prosecution violated Batson v. Kentucky by removing two prospective jurors. 
The court began its discussion of the merits by recognizing that the “sole issue” concerned
Batson’s third step, i.e., whether petitioner had met his “burden of establishing that the
prosecutor’s challenges were motivated by purposeful racial discrimination.”  584 F.3d at
1180.  The court first examined the removal of prospective juror M.C., for which the
prosecution gave three reasons: (1) the possibility that M.C.’s judgment and objectivity could
be compromised as a result of her daughter having been the victim of an attempted
molestation by the daughter’s half-brother; (2) M.C.’s indication that she would look
disfavorably upon unprofessional or disrespectful conduct by the attorneys during trial; and
(3) M.C.’s admission that “sitting in judgment of others” could be difficult due to “her
Christian faith.” 584 F.3d at 1177.  With regard to M.C.’s daughter’s experience, the Ninth
Circuit found no support in the record for the state’s purported concern that M.C. was
sympathetic to the perpetrator, or that she “had had a negative experience with the criminal
justice system that might bias her against the prosecution.” 584 F.3d at 1189.  Additionally,
using a comparative analysis not performed by the state courts, the Ninth Circuit determined
that “the prosecutor favored jurors who been victims of domestic abuse,” that at least two
other jurors who had admitted being affected by connections to prior domestic violence
incidents had been seated anyway, and that the prosecutor’s handling of other jurors
demonstrated that he “favored potential jurors who, like M.C., were likely to sympathize with
the victim and disfavored those ... who may have been biased towards the defendant.” 584
F.3d at 1188. After also noting the prosecution’s failure to pose followup questions to M.C.
when given the opportunity, the court concluded that the “prosecutor’s asserted concern about
objectivity was not an actual reason for his decision to strike M.C., but was pretext.” 584 F.3d
at 1189.  Next, the Ninth Circuit rejected the prosecutor’s purported concern that
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unprofessional attorney conduct or aggressive cross-examination would “affect [M.C.’s]
judgment.” After reviewing the relevant portions of the record, the court found that “M.C.
simply expressed reasonable expectations concerning attorney behavior,” and that “[t]he
prosecutor’s mischaracterization of M.C.’s testimony is evidence of discriminatory pretext.” 
584 F.3d at 1190.  The court also noted that another juror “expressed similar expectations
about the lawyers’ conduct” but had not been struck. Id. Finally, the Ninth Circuit rejected
the prosecution’s claim that M.C. was struck for her expressions of religion-driven reluctance
to judge others.

After observing that its finding “[t]hat the [prosecution’s] other reasons were
pretextual raises an inference that this final rationale is also a make-weight,” the court found
that, in this instance, “the prosecutor once again mischaracterized M.C.’s comments, thereby
providing further evidence of pretext.”  584 F.3d at 1192.  The court found further
confirmation for this conclusion in a comparative analysis of the prosecutor’s handling of two
other jurors, one of whom was asked followup questions about her religious beliefs, and the
other of whom was seated despite having made statements about the effect of religious beliefs
that were “arguably more equivocal” than M.C.’s. 584 F.3d at 1193.  The Ninth Circuit
concluded its analysis of M.C. by finding that the state courts’ failure to consider the relevant
comparative evidence had led them to unreasonably accept the prosecution’s claims, and to
reach a conclusion that “was not only incorrect, but unreasonable.” 584 F.3d at 1193.

After noting that its conclusions with regard to M.C. were sufficient to require a grant
of relief, the court “briefly” discussed a second prospective juror – Jefferson – because “the
weakness of at least two of the prosecution’s justifications for challenging [him] lends further
support to [the] conclusion that M.C.’s strike was racially motivated.”  584 F.3d at 1193.
While the two other reasons offered by the prosecution for removing Jefferson “could be
legitimate” and made the “validity” of that challenge a “close question,” the Ninth Circuit
found that, in light of the removal of M.C., “the prosecutor’s proffer of two questionable
explanations for ... Jefferson take [sic] on a significance that they might otherwise lack.” 584
F.3d at 1195.  The court went on to conclude “both the California Court of Appeal and the
district court clearly erred when they found that Ali failed to establish purposeful
discrimination,” and that, “in light of the overwhelming evidence indicating that the
prosecutor ... acted with discriminatory intent when he struck M.C., the California appellate
court’s finding to the contrary was an unreasonable determination of the facts in light of the
evidence presented in the state court proceedings.” 584 F.3d at 1196.

376) Earhart v. Konteh, 589 F.3d 337 (6th Cir. 2009), cert. denied, 562 U.S. 874 (2010). The
Sixth Circuit granted relief from one of petitioner’s four Ohio convictions for gross sexual
imposition on a child, finding that the trial court violated the Confrontation Clause by
allowing the admission of a videotaped deposition of the alleged victim in lieu of her live
testimony, and that this error was not harmless. The state contended that petitioner had waived
his claim of Confrontation Clause error by participating in the alleged victim’s deposition
with the understanding that its purpose was to take testimony “for possible use at trial.” 589
F.3d at 344. The Sixth Circuit rejected this argument, explaining that petitioner had never
agreed to allow the deposition to be admitted at trial, and had objected on the ground that the
witness was not truly unavailable as soon as the prosecution offered the deposition for
admission. The Sixth Circuit then examined the unavailability question, noting its previous
determination that “the Ohio Rules of Criminal Procedure concerning the admission of
videotape testimony do not meet constitutional scrutiny because they do not require a finding
of unavailability in the constitutional sense.” 589 F.3d at 344. Such was the case here, as the
alleged victim had been allowed to leave for a previously planned vacation, and the
prosecution had exhibited a “complete lack of effort to secure her attendance.” 589 F.3d at
345. The court went on to conclude that, “despite the fact that Earhart had an opportunity to
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cross examine [the alleged victim], the videotape was not admissible because [she] was not
unavailable.” 589 F.3d at 345. Finally, the court determined that the error in admitting the tape
was not harmless under Brecht, explaining that although there was other evidence going to
the count at issue, that evidence conflicted, and “it is likely that [the] videotape deposition
helped cure the doubts .... The prosecution clearly had a much weaker case for the gross
sexual imposition charge regarding [the alleged victim] without [her] testimony.” 589 F.3d
at 346.

377) Wilson v. Beard, 589 F.3d 651 (3rd Cir. 2009). The Third Circuit affirmed the grant of guilt-
or-innocence phase relief on petitioner’s Brady v. Maryland claim in this Pennsylvania capital
case.  The prosecution’s case against petitioner for the shooting death of a patron in a bar was
“based almost entirely on the testimony of ... three witnesses,” 589 F.3d at 656 – Jackson (a
bar patron and eyewitness), Rahming (also a bar patron and eyewitness), and Gainer (a one-
time cellmate who claimed petitioner had confessed to him). In state post-conviction
proceedings, new information about all three witnesses came to light. Jackson’s previously
undisclosed rap sheet indicated that he had been arrested for impersonating a police officer
six weeks before the shooting. A presentence report produced after that arrest revealed six
more out-of-state arrests, two of which involved impersonating a police officer, as well as a
history of skull fractures, apparent brain damage and memory loss, a distorted perception of
reality, and a strong propensity to try to assist law enforcement. With regard to Rahming, new
information indicated that on the day after he testified against petitioner, a detective
transported him to a local emergency center, where he was diagnosed with schizophrenia.
This revelation led to a review of Rahming’s rap sheet and other documents indicating a long
history of mental health problems, substance abuse, seizures, memory loss, and hallucinations.
In his testimony at petitioner’s post-conviction relief hearing, Rahming further admitted that
he had been intoxicated at the time of the shooting allegedly committed by petitioner. As to
Gainer, new information established that his longtime police handler had provided him with
interest-free loans when he acted as an informant, which contradicted that officer’s testimony
that he had “never given [Gainer] anything.” 589 F.3d at 662.

After determining that the Pennsylvania Supreme Court’s denial of petitioner’s claim
on procedural grounds did not bar federal review, and that the absence of a merits
adjudication by the state court precluded application of § 2254(d), the Third Circuit addressed
the merits.  The court first rejected the state’s contention that Jackson’s rap sheet had not been
“suppressed” because it was a matter of public record accessible to trial counsel through the
exercise of due diligence. The court explained that “it is clear that the prosecutor had the
information ... in her file, [yet] she failed to disclose this information when asked by the court
during a charging conference for the witnesses’ criminal histories ....” 589 F.3d at 664. With
regard to Rahming’s trip to the emergency center and Gainer’s interest-free loans, the court
had no difficulty determining that this information was known to members of the “prosecution
team” for Brady purposes. The court also rejected the state’s argument that disclosure of
Jackson’s rap sheet and Rahming’s emergency center visit would have led to discovery of the
more detailed (and damaging) information about their histories. Emphasizing Kyles v.
Whitley’s focus on what “competent counsel” could have done with favorable information,
the Third Circuit concluded that, in this case, competent counsel would have pursued the
additional information, and would have used it at trial. Finally, the court held that the
undisclosed information was material in that it would have facilitated devastating
impeachment of the three witnesses at the center of the prosecution’s case: 

Although the shooting occurred in a relatively crowded bar, no other
eyewitnesses testified and the Commonwealth presented no physical
evidence implicating Wilson as the shooter. In light of the importance of the
testimony of these three witnesses and the significant impeachment value of
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the undisclosed information, we conclude that Wilson’s right to due process
... was violated ....

589 F.3d at 667.

378) Simmons v. Beard, 590 F.3d 223 (3rd Cir. 2009), cert. dismissed, 559 U.S. 965 (2010).  The
Third Circuit affirmed the grant of relief on petitioner’s Brady claim in this Pennsylvania
capital case.  The court began by observing that “the materiality prong is the only component
of the Brady inquiry at issue in this case.” 590 F.3d at 233-34.  The court then evaluated the
impact of four previously suppressed items: (1) evidence that petitioner’s girlfriend, Pletcher,
had been pressured by a detective, which could have accounted for a change in her story that
undermined petitioner’s ability to rebut the testimony of a key eyewitness, Cobaugh; (2)
evidence that Cobaugh had lied about her criminal history when attempting to purchase a gun,
and that the prosecution helped her to avoid criminal liability for that lie, which could have
been used to impeach her testimony that she had been attacked by petitioner around the same
time and in the same vicinity as the murder victim; (3) lab reports failing to link petitioner to
a sexual assault on Cobaugh, which, while “weak[]” because they “did not eliminate
[petitioner] as the perpetrator,” nevertheless warranted consideration “in combination with
the other Brady material,”590 F.3d at 236; and (4) evidence that Cobaugh failed to identify
petitioner in a “mug book,” which, had it been disclosed, would have dissuaded defense
counsel from requesting a live lineup that backfired when Cobaugh was able to identify
petitioner both at the lineup and later in court. As to this fourth item – the only one for which
the state courts had made a finding potentially implicating §2254(d) – the Third Circuit found
the state court’s factual determination unreasonable under §2254(d)(2), observing that the
“Pennsylvania Supreme Court ignored the apparently undisputed contention that defense
counsel would not have requested the lineup if it already had a failed identification that it
could use to impeach Cobaugh’s identification.” 590 F.3d at 237.  After further analysis of
the suppressed evidence in light of the case presented to the jury, the Third Circuit concluded
that, “[o]verall, the picture of what Simmons’s trial would have been like had these four
Brady violations not occurred is vastly different from what actually happened. The two key
witnesses presented by the state would have been substantially less credible, thus undermining
the main evidence implicating Simmons in [the decedent’s] death and Cobaugh’s assault.” 590
F.3d at 238.

379) Jensen v. Romanowski, 590 F.3d 373, 379-80 (6th Cir. 2009). The Sixth Circuit affirmed
the grant of relief on petitioner’s Confrontation Clause claim in this Michigan criminal sexual
assault case. Petitioner was charged with making inappropriate physical contact with an
eleven year old girl (A.M.) who lived in a rental house owned by petitioner. There was no
physical evidence to corroborate A.M.’s accusation, and the trial turned on the credibility
dispute between petitioner and his accuser. In his own testimony, petitioner acknowledged
having pled no contest to a similar charge more than a decade earlier, but revealed no details
of that incident. To bolster its own case, the prosecution presented testimony from a police
lieutenant who detailed his conversations with the victim in the earlier case. The Michigan
Court of Appeals held on direct appeal that this testimony violated petitioner’s Confrontation
Clause rights, but found the error harmless.

Analyzed the Confrontation Clause error using the factors set forth in Delaware v.
Van Arsdall, 475 U.S. 673, 684 (1986), the Sixth Circuit first found that the lieutenant’s
hearsay testimony “was important to the prosecution’s case,” explaining: 

The prosecution drew detailed parallels between the two offenses throughout
voir dire, opening statement, trial and closing argument, hypothesizing that
the consistency in Jensen’s behavior when perpetuating the two offenses
suggested that he had a deliberate method or scheme of having sexual contact
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with young girls. The jury received an instruction that they might consider
the two alleged events together as indicative of a deliberate scheme, an
instruction tending to bolster A.M.’s credibility and undermine Jensen’s
testimony.
The court then determined that because the hearsay evidence provided the only details

of the earlier offense, it was not cumulative and had not been corroborating. After further
finding that there had been no other cross-examination of the complainant from the earlier
case, the court concluded with a determination that “the prosecution’s case was substantial
but not overwhelming.” The court explained:

Although Jensen’s own admissions and past criminal conduct conviction
were certainly damaging, they do not necessarily provide a compelling case
for the prosecution. The jury might have believed that A.M.’s family was
retaliating against him because Jensen had served them with eviction papers
shortly before the alleged incident. Without [the hearsay] testimony, the jury
may have found A.M.’s testimony less credible. Though it is impossible to
speculate how the trial may have played out under different circumstances,
it is clear that the prosecution’s case was materially weaker without [the
hearsay] testimony.

“Under these circumstances,” the court concluded, “we cannot be certain that the error had
“no or small effect” on the jury's verdict and should have ‘grave doubt’ that the error was
harmless.”

380) Hayes v. Thaler, 2010 WL 183395 (5th Cir. Jan. 19, 2010) (unpublished). The Fifth Circuit
granted relief on petitioner’s Batson claim in this Texas aggravated robbery case, finding that
the prosecution’s stated reasons for striking two jurors – Jackson and Richard – were pretexts
for racial discrimination. Before discussing the strikes of these two individuals, the Fifth
Circuit noted that “the prosecutor used eight of his eleven peremptory strikes against African-
American venire members, thereby excluding 100% of the eligible African-American venire
members,” and that while “this fact alone is not dispositive, it is unlikely to be the product of
happenstance and is indicative of discriminatory intent.” 2010 WL 183395 at *6 (citation
omitted).

With regard to Jackson, the Fifth Circuit examined the three justifications offered by
the prosecutor in support of her removal – that she gave “inconsistent answers” as to whether
she would need to see the firearm allegedly used by Hayes before convicting; that she viewed
rehabilitation as the primary goal of the criminal justice system; and that her cousin was
awaiting trial in a criminal case in the same county – and found them all pretextual. As to the
claimed “inconsistency,” upon which the trial court had relied in denying Hayes’ Batson
challenge, the Fifth Circuit found that Jackson had actually answered the firearm question to
the prosecution’s satisfaction before the peremptory strike, that the trial court had found as
much when it denied a challenge for cause on that ground, and that, in any event, a non-
African-American juror “also gave inconsistent answers to the same series of questions.” 2010
WL 183395 at *8. The Fifth Circuit next determined that the “‘pending charges’ justification
similarly lacks credibility,” explaining that while Jackson did have a cousin with pending
charges, she had also made clear that she believed the cousin “was being treated fairly.” 2010
WL 183395 at *8. The court then noted that three non-African-American panelists had
relatives whom they believed had been treated unfairly by the criminal justice system, adding
that “[w]hile the district court divorced the question of pendency from the question of
fairness/severity, we find that these two concerns are inextricably intertwined because the
quality of each juror’s prior experience directly informs the credibility of using that
experience as a justification to strike.” Id. Finally, the court observed that, like Jackson,
“[n]umerous non-African- American jurors, who were not struck, stated that rehabilitation
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was a primary goal of the criminal justice system.” 2010 WL 183395 at *9. “In view of these
comparisons,” the court concluded, “Hayes has shown that the state trial court unreasonably
applied clearly established federal law in examining the prosecutor’s reasons for striking
Jackson.” Id.

Turning to Richard, the Fifth Circuit began its discussion by observing that “the
district court erred in deferring to the state court’s decision to a greater degree than directed
by Miller-El and Snyder.” 2010 WL 183395 at *9. The prosecutor gave five reasons for
removing Richard, only one of which – a claim that she appeared “hostile” to the prosecutor
– appeared to have been accepted as “valid” by the trial judge. See id. Examining the trial
court’s finding in the context its remarks about two other panelists, the Fifth Circuit held that
the judge “unreasonably failed to apply clearly established law to the facts by failing to
examine not just the validity of the reason but the credibility of the prosecutor.” 2010 WL
183395 at *9. After observing that it had “no clear answer to the question of whether Richard
was actually hostile,” and that, pursuant to Snyder, no deference to the trial court was
warranted, the Fifth Circuit concluded that “the state court’s failure to overrule the strike of
Richard represents an unreasonable application of clearly established law to the facts.” Id. 

381) Robinson v. Mills, 592 F.3d 730 (6th Cir. 2010). The Sixth Circuit granted relief on
petitioner’s Brady v. Maryland claim in this non-capital Tennessee murder case, finding that
the prosecution suppressed material impeachment information concerning its key witness,
Sims. Petitioner, the decedent and Sims were in a car at the time of the fatal shooting.
Petitioner claimed he had shot the decedent, a drug dealer armed with a .357 Magnum to
whom he owed money, in self defense. The physical evidence was not inconsistent with
petitioner’s story, and the only trial testimony contradicting petitioner came from Sims. At a
preliminary hearing, Sims testified that she had not seen what happened at the time of the fatal
shot and did not know whether the decedent had reached for his gun, and her description of
petitioner’s reaction to the shooting was consistent with self defense. At trial, however, Sims
changed her testimony, claiming that the decedent had a pork chop sandwich in his hand at
the time of the shooting, thus making it unlikely that he had reached for his gun; Sims also
claimed petitioner had smiled after the shooting, which undercut the plausibility of his self
defense theory.

The suppressed evidence underlying petitioner’s Brady claim showed that Sims had
worked as a paid informant for at least three local and state law enforcement agencies in
multiple cases, including some near the time of petitioner’s trial, two of which pitted her
against suspects who later appeared as witnesses against petitioner. In finding this information
“material” for Brady purposes, the Sixth Circuit rejected the state’s contention that it was
“merely cumulative” in light of the other impeachment accomplished at trial. The court
explained that “the undisclosed information was different in kind because [it] would have
offered insight into why Sims’ testimony at trial differed from her testimony at the
preliminary hearing,” and that trial counsel “could have used the information to demonstrate
that Sims had a pro-prosecution bias at the time of trial.” 592 F.3d at 736-37. The court also
emphasized the importance of revealing Sims’ status as a police informant, observing that
“jurors often have a negative predisposition toward informants,” and that, given this
“predisposition ..., the trial jury would likely have been suspicious of Sims and cautious about
her testimony.” Finally, the court was unmoved by the state’s assertions that Sims “only
informed ... in unrelated cases,” and that the special prosecutors in petitioner’s case were
unaware of her informant status, explaining that, “[r]egardless of whether the cases were
unrelated, Sims had a working relationship with law enforcement, including the agencies
spearheading the investigation of this case. Robinson was entitled to present such evidence
to the jury in order to call into question Sims’ credibility and truthfulness.” 592 F.3d at 738.
Apart from the observation that “[t]he parties failed to develop the allegation of Sims’s status
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as a paid informant [during state post-conviction proceedings] and the state courts did not
address this issue,” and a boilerplate paragraph setting out the statutory language, the Sixth
Circuit’s opinion contained no discussion of §2254(d).

382) Ward v. Hall, 592 F.3d 1144 (11th Cir.), cert. denied, 562 U.S. 1082 (2010). The Eleventh
Circuit panel granted penalty phase relief in this Georgia capital case, finding that petitioner’s
“right to a fair trial and a reliable sentence were violated when a bailiff improperly responded
to a juror’s question about parole ....” 592 F.3d at 1173. According to affidavits from three
jurors, and additional live testimony from one of the affiants, the jurors asked a bailiff
whether life without parole was a sentencing option, they were told it was not, and this
information affected their determination to sentence petitioner to death. The evidence from
the jurors was presented to the state habeas court, but that court refused to consider it on the
ground that it was inadmissible under state law. The state habeas court further found that
petitioner’s claim was procedurally defaulted because it had not been raised at trial or on
direct appeal, and that petitioner could not show prejudice to overcome that default because
“there was ‘no evidence that there was any question posed by the jury that was not answered
by the trial court in open court ....’” 592 F.3d at 1175. The federal district court later agreed
with the state habeas court’s procedural default ruling and denied relief on the ground that
neither §2254(d)(1) nor (d)(2) had been satisfied. See id.

The Eleventh Circuit agreed that petitioner’s claim was procedurally defaulted for the
reason identified by the state habeas court, but determined that petitioner had shown “cause”
for the default: “The external impediment in this case stems from the failure of the bailiff
and/or the trial judge to inform Ward or his counsel about the jury’s question concerning
parole.” 592 F.3d at 1176-77. With regard to “prejudice,” the Eleventh Circuit held that, “[i]n
light of the uncontroverted evidence presented, ... Ward was actually prejudiced by the
improper bailiff-jury communication.” 592 F.3d at 1179. The court explained:

By advising that life without parole was not an option, the bailiff left the
impression that Ward could or would be released on parole if the jury
sentenced him to life imprisonment. The bailiff therefore reinforced the pre-
existing belief of Craig and other jurors that “a life sentence meant that
[Ward] would be able to get out on parole after a while.” Furthermore, the
bailiff’s response affected the deliberations of, at a minimum, three jurors.
... These statements reflect that the jury not only considered parole in
determining Ward’s sentence, but that a key factor in the sentencing decision
of several jurors was the bailiff’s instruction that the jury could not sentence
Ward to life without the possibility of parole.

592 F.3d at 1179-80 (footnotes and internal citation omitted). The court went on to reject the
state’s argument that there had been no prejudice “because life without parole was not an
option for Ward under Georgia law at that time,” noting, inter alia, that “[t]his argument
ignores the fact that the jury was not supposed to be considering parole in the first place.” 592
F.3d at 1180. “Bearing in mind that only one vote in favor of life imprisonment was needed,”
the court concluded, “there is a substantial likelihood that the jury would not have returned
a death verdict had the trial court, in lieu of the bailiff’s response, properly instructed the jury
in open court not to consider parole.” Id. 

Finally, the Eleventh Circuit determined that the “presumptively prejudicial” bailiff
communication was not harmless. The court explained that “the jury’s consideration of this
issue was strictly forbidden by Georgia law, ... and an infringement of Ward’s constitutional
due process right to have the jury base its verdict on the evidence presented at trial.” 592 F3d
at 1180-81. The court also emphasized that the likelihood of harm was enhanced by the fact
that the bailiff had delivered the extrinsic information, and by the “lack of overwhelming
evidence” of petitioner’s guilt of the underlying offense. 592 F3d at 1181.
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383) Robinson v. Schriro, 595 F.3d 1086, 1104 (9th Cir.), cert. denied sub nom. Ryan v.
Robinson, 562 U.S. 1037 (2010).  A majority of the Ninth Circuit panel granted penalty phase
relief in this pre-AEDPA Arizona capital case, holding that the state courts’ arbitrary finding
of a statutory aggravating factor violated the Eighth Amendment, and that trial counsel was
ineffective for failing to investigate or present any mitigating evidence.  Petitioner was one
of three co-defendants prosecuted in connection with a home invasion which resulted in the
murder of one of the home’s residents.  Although the prosecution neither argued nor presented
any evidence to suggest that petitioner joined his two co-defendants inside the house, or knew
the homicide would occur, the trial court found and relied upon the statutory aggravating
factor that the murder was “especially cruel, heinous, or depraved.”  Ariz. Rev. Stat. § 13-
703(F)(6) (1988).  After determining that there was no record evidence to support this finding,
and that no other Arizona cases applied this aggravating factor in analogous circumstances,
the Ninth Circuit majority held that “[a]pplying the especially cruel, heinous, or depraved
factor to Robinson based on the manner of a murder he neither intended, was present for, nor
anticipated with reasonable certainty, is an application of Arizona law so arbitrary as to
constitute an Eighth Amendment violation.”

384) Alongi v. Ricci, 2010 WL 663630 at *6 (3rd Cir. Feb. 25, 2010) (per curiam)
(unpublished).  The Third Circuit granted relief in this New Jersey murder case, finding that
the trial court’s denial of petitioner’s request to proceed pro se was “contrary to” the rule of
Faretta vv. California, 422 U.S. 806 (1975).  After rejecting the state’s assertion that
petitioner had failed to exhaust his claim, the court explained its decision on the merits as
follows:

The trial court’s handling of Alongi’s request to represent himself was
woefully inadequate under Faretta. The trial court entirely misstated the
applicable standard, and incorrectly asserted that the decision to permit a
defendant to proceed pro se fell within the court’s discretion. In denying
Alongi's request, the trial court never once mentioned Faretta or its sole
requirement that the waiver of the right to counsel be knowing and voluntary.
In addition, the court did nothing to appraise Alongi of the risks of self
representation. ¶ ...  [T]he trial court focused solely on whether Alongi would
be a skillful advocate. That is directly contrary to Faretta’s explanation that
a defendant’s “technical legal knowledge” is simply not relevant to “an
assessment of his knowing exercise of the right to defend himself.” 

385) Villagarcia v. Warden, 599 F.3d 529 (6th Cir. 2010).  The Sixth Circuit affirmed the grant
of relief in this Ohio child endangerment and felonious assault case, finding that the Ohio
Court of Appeals unreasonably applied Blakely v. Washington, 542 U.S. 296 (2004), in
rejecting petitioner’s challenge to the trial court’s imposition of sentences above the
presumptive length on the basis of a judicial finding that the presumptive sentences “would
demean the seriousness of the offense.”  599 F.3d at 532.  After agreeing with the Ohio
Supreme Court’s decision – issued four months after petitioner’s sentences were affirmed –
that the portion of Ohio’s sentencing scheme permitting increased sentences based on judicial
findings violated Blakely, the Sixth Circuit held that the state court of appeals’ decision
upholding petitioner’s sentences was contrary to and involved an unreasonable application
federal law.  The Sixth Circuit explained that while the state court of appeals had insisted that
petitioner’s sentences were within the statutory range, that same court had previously
remanded petitioner’s case for resentencing on the ground that the trial judge had failed to
make findings necessary to justify the sentences.  “Thus,” the Sixth Circuit observed, “it is
undisputed that the facts contained in Villagarcia’s jury verdict were insufficient to sentence
him to a seven year term ... and that judicial fact-finding was the predicate for the extending
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his sentence ....”  599 F.3d at 535.  Turning to whether the error was harmless under Brecht,
the Sixth Circuit acknowledged the state’s argument that the trial judge had already imposed
the same elevated sentences twice, and would almost certainly do so again, but added that the
present statutory scheme requires sentencing courts to consider additional factors which could
alter the analysis.  “In any event,” the court concluded, “we simply cannot know whether the
sentencing judge would accord the relevant factors the same weight when reassessing the
matter outside the dictates of the severed provisions.”  599 F.3d at 539.

386) Richie v. Workman, 599 F.3d 1131 (10th Cir. 2010).  The Tenth Circuit affirmed the grant
of relief on petitioner’s Beck v. Alabama, 447 U.S. 625 (2010), claim in this Oklahoma capital
case.  Petitioner was sentenced to death for kidnapping and killing a woman, who was found
on the floor of a closet in an abandoned house with her hands and feet bound with sash cord,
and a “cargo strap” attached to the closet rod around her neck. At his trial for first-degree
murder, petitioner contended that he and his co-defendant intended “only to restrain [the
victim] and had left her alive in the abandoned house,” such that an instruction on the lesser
included offense of second degree depraved mind murder was appropriate.   599 F.3d at 1134. 
The trial court declined to give the lesser included offense instruction, and the Oklahoma
Court of Criminal Appeals (OCC) affirmed on the ground that the trial court had not abused
its discretion. 

After expressing some uncertainty over whether the OCCA “failed to apply the
correct federal law,” the Tenth Circuit held that, “[i]n any event, ... the OCCA unreasonably
applied Beck in affirming the denial of Mr. Richie’s requested second-degree-murder
instruction.”  599 F.3d at 1138.  The court explained that “[c]onsiderable evidence at trial
could create doubt that Mr. Richie intended to kill [the victim] by strangling her with the
ligature around her neck,” including the facts that petitioner had a gun and could have simply
shot her, “the prosecution’s theory of the [strangulation] seems bizarrely complicated,” and
“there was significant evidence that [the victim] died well after Mr. Richie had left the
abandoned house.”  599 F.3d at 1138.  After considering the state’s contention that even
petitioner’s theory would have supported a first degree murder conviction, the court added
that while this argument was “a plausible one, the state must show more than plausibility to
prevail on the lesser-included-offense issue,” and that it had “failed to do so” because
petitioner’s “conduct was not wholly inconsistent with his believing that [the victim] could
escape.” 599 F.3d at 1140.  The court went on to hold that “it was unreasonable for the OCCA
to decide that the evidence did not support a jury instruction on second-degree depraved mind
murder,” and that petitioner was therefore entitled to relief from his first-degree murder
conviction.  

387) Jones v. Cain, 600 F.3d 527 (5th Cir. 2010).  The Fifth Circuit affirmed the grant of relief
in this Louisiana second degree murder case, finding that the trial court violated the
Confrontation Clause by allowing the prosecution to introduce and rely upon the substance
of two recorded statements taken by police from an eyewitness who died prior to petitioner’s
trial.  While the witness had been cross-examined at a pre-trial suppression hearing, his
recorded statements had not been disclosed to the defense at that time, and were therefore
unavailable for use in challenging the witness’ claims.  At trial the prosecution was permitted
to introduce the suppression hearing testimony as well as the recorded statements, and to use
the contents of the statements in testimony describing how a police detective “conducted his
investigation” and formulated “his theory of the crime.”  600 F.3d at 533.  On direct appeal
the state appellate court rejected the state’s contentions that the statements were admissible
as part of law enforcement’s explanation of its investigation or as material related to the
witness’ suppression hearing testimony.  However, the appellate court upheld the statements’
admission on the theory that they qualified as prior consistent statements offered to rebut a
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charge of recent fabrication under Louisiana Code of Evidence art. 801(D)(1)(b). The federal
district court subsequently granted the writ.

Analyzing petitioner’s Confrontation Clause claim under Ohio v. Roberts, 448 U.S.
56 (1980), the Fifth Circuit agreed that the deceased witness was “unavailable,” but held that
none of the other requirements for admission or use of the out of court statements had been
satisfied.  The court explained that the prosecution’s use of the statements’ contents went far
beyond shoring up the witness’ credibility and into square reliance on their substance; that the
statements – in which the witness deflected attention from his own presence at the scene –
lacked particularized guarantees of trustworthiness; and that Louisiana’s prior consistent
statement rule did not qualify as a firmly rooted hearsay exception since it lacked a
requirement that the prior statement have been made before the motive to lie existed. The
court summarized its conclusions this way:

[T]he state trial court allowed the State to use the un-cross-examined,
testimonial statements of an absent party for their truth against Jones. The
statements were not marked by particularized guarantees of trustworthiness
and did not fall under a firmly rooted hearsay exception. Under Roberts, the
admission of the recorded statements violated Jones’s clearly established
Sixth Amendment right to confront the witnesses against him. Moreover, the
Louisiana courts’ failure to recognize the violation was objectively
unreasonable. This is not a close case. The violation of Jones’s rights at trial
should have been obvious, and the failure to correct it was unreasonable even
under the deferential § 2254(d) standard.

600 F.3d at 539.

388) Dorn v. Lafler, 601 F.3d 439 (2010).  The Sixth Circuit granted relief on petitioner’s claim
that his right to access to the courts was violated when state prison officials took an
unreasonable amount of time to process and mail his pro se direct appeal, which resulted in
dismissal of the appeal as untimely and forced petitioner to pursue an alternative, less robust
form of review.  The court identified a series of Supreme Court decisions setting the contours
of the right of access to the courts, and then observed that, “[c]onsistent with their other
obligations, prisons have an obligation to timely mail court documents when prisoners have
been diligent and punctual in submitting them to prison officials.”  601 F.3d at 444.  After
determining that the prison officials in this case failed to discharge that obligation, the court
rejected the state’s contention that this failure did not violate petitioner’s right of access to
the courts because the officials had not acted “intentionally.”  “Regardless whether prison
officials intended to prevent Dorn from pursuing his appeal of right,” the court explained, “the
effect was the same.” Id.  Analogizing this case to Roe v. Flores-Ortega, 528 U.S. 470 (2000),
the court went on to hold that petitioner “is entitled to a presumption of prejudice.”  Finally,
the court added that even absent this presumption, petitioner had been actually prejudiced
because the alternative form of review he was forced to pursue involved “additional hurdles,”
and included no right to counsel (on this point, the court noted that petitioner had waived his
right to appellate counsel, but added that he “may have re-evaluated this decision, in which
case he may have been entitled to appointment of counsel ....” 601 F.3d at 445 n.3).  The court
went on to conclude that “[a]lthough Dorn presented his claims in various other proceedings,
the distinctions between those proceedings and an appeal as of right are significant enough
for us to conclude that he was prejudiced by the prison’s actions.”  601 F.3d at 445.  The court
then remanded the case with instructions to issue an order directing Michigan to either
reinstate petitioner’s direct appeal as of right or release him.

389) Pierce v. Thaler, 604 F.3d 197 (5th Cir. 2010).  The Fifth Circuit affirmed the grant of
penalty phase relief on petitioner’s Penry claim in this Texas capital case.  Petitioner
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contended that the jury instructions given at his 1986 trial prevented meaningful consideration
of a range of mitigating evidence, and that comments by the prosecutor during voir dire and
in closing argument increased the likelihood that petitioner’s evidence was not properly
considered.  After placing the mitigating evidence presented at trial into four “general
categories: youth at the time the crime was committed, good behavior in prison, troubled
childhood, and good character,” 604 F.3d at 207, the Fifth Circuit held that the “special
issues” instructions provided to the jury permitted consideration of the first two, but not the
remaining two.  See 604 F.3d at 207-209.  Additionally, recognizing that the prosecutor’s
comments during voir dire and in closing argument were similar to remarks condemned by
the Supreme Court in Abdul-Kabir v. Quarterman and Brewer v. Quarterman, the court noted
that the jurors’ ability to give effect to petitioner’s mitigating evidence may have been further
undermined.  See 604 F.3d at 210-211. 

390) Goudy v. Basinger, 604 F.3d 394 (7th Cir. 2010).  The Seventh Circuit granted relief in this
non-capital Indiana murder and attempted murder case, finding that the prosecution violated
Brady v. Maryland by failing to disclose three police reports containing information which
implicated one of its primary witnesses, and contradicted the testimony of other witnesses. 
Petitioner was convicted for being one of two gunmen who approached a car on foot and
opened fire, killing the driver and wounding a passenger.  The prosecution’s case was based
on the testimony of five eyewitnesses who provided varying physical descriptions of the
shooters and their locations in relation to the victims’ car.  The three suppressed police reports
indicated that four eyewitnesses, three of whom testified at trial, had identified another of the
trial witnesses – Harvell – as the shooter in photo and in-person lineups, and that two of the
trial witnesses had given different accounts of what the driver’s side gunman was wearing,
and where petitioner was allegedly standing at the time of the shooting.  

During state post-conviction relief proceedings, the Indiana Court of Appeals found
that the reports had been suppressed and contained favorable information, but denied relief
on the basis that the information was not material. The Seventh Circuit found two defects in
the state court’s reasoning.  First, while the state court “initially identified ... the correct legal
principle,” it unreasonably applied that principle by “reject[ing] the materiality of individual
pieces of evidence on the basis that the evidence did not conclusively establish Goudy’s
innocence,” and by requiring petitioner to “prove that the new evidence necessarily ‘would
have’ established his innocence.” 604 F.3d at 400. Second, the state court “did not recognize
cumulative materiality as the relevant standard,” and instead “dismissed each piece of
suppressed evidence in seriatim ....” Id.  After briefly discussing the collective force of the
evidence, the Seventh Circuit added that, “[b]y not identifying the cumulative materiality
standard required by Kyles, and analyzing suppressed evidence in isolation, the [state] court
deprived Goudy of the full exculpatory value of th[e] evidence and unreasonably applied
clearly established law.”  Id.  The court went on to conclude that the suppressed evidence was
material, and that petitioner was therefore entitled to relief.  

391) Phillips v. Workman, 604 F.3d 1202 (10th Cir. 2010).  The Tenth Circuit granted relief in
this Oklahoma capital case, finding that the Oklahoma Court of Criminal Appeals’ (OCCA)
rejection of petitioner’s challenge to the trial court’s refusal to instruct the jury on the lesser
included offense of “second-degree depraved mind murder” was contrary to Beck v. Alabama,
447 U.S. 625 (2010).  Petitioner was convicted and sentenced to death for stabbing a young
man one time with a pocket knife in a convenience store parking lot.  Although Oklahoma law
at the time of trial treated second-degree depraved mind murder as a lesser included offense
of first degree malice aforethought murder, the trial court refused to instruct the jury on the
second degree option.  While petitioner’s direct appeal was pending, the OCCA issued a
decision holding that second degree murder was no longer to be regarded as a lesser included
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offense of first degree murder, and subsequently applied that holding in its decision in
petitioner’s case.  Twelve days later, however, the OCCA reversed course again, reinstating
the second degree option in a holding it designated as “‘prospective only.’” 604 F.3d at 1209.
In denying petitioner’s subsequent request for rehearing, the OCCA claimed that although its
decision re-establishing second degree murder as a lesser included offense had not been issued
at the time petitioner’s case was decided, “‘the same analysis used in [that] case was used in
[petitioner’s] case.’” Id. (quoting OCCA opinion). 

The Tenth Circuit identified “two components” within petitioner’s Beck claim: 
whether the crime for which he sought an instruction at trial “was actually a lesser included
offense of the capital crime of which he was convicted,” and whether the evidence at trial
would have permitted a rational jury to acquit him of the primary offense and convict him of
the lesser included offense. 604 F.3d at 1210.  The court resolved both of these issues in
petitioner’s favor.  As to the first, the court quickly determined that “second degree depraved
mind murder was a lesser included offense of first degree murder at the time of trial and while
Mr. Phillips’s conviction was on direct appeal.” 604 F.3d at 1211.  With regard to the second
issue, the court found that, “[b]ecause the facts here show that Mr. Phillips may have been
severely emotionally disturbed and raise doubts whether he had the requisite mental state for
first degree murder, ... a jury could rationally find Mr. Phillips ‘guilty of the lesser offense and
acquit him of the greater.’” 604 F.3d at 1213-14 (quoting Beck, 447 U.S. at 635). The Tenth
Circuit also determined that the “reasoning” underlying the OCCA’s analysis, which was
limited to assessing “the sufficiency of the evidence supporting the first-degree murder
conviction ... turns Beck on its head,” and was “contrary to” federal law.  604 F.3d at 1212.
See also Williams v. Trammell, 539 Fed.Appx. 844 (10th Cir. 2013) (following Phillips and
granting relief on Beck v. Alabama claim in Oklahoma capital case), cert. denied, 571 U.S.
1244 (2014). 

392) Lunbery v. Hornbeak, 605 F.3d 754 (9th Cir.), cert denied sub nom. Dobson-Davis v.
Lunbery, 562 U.S. 1102 (2010).  The Ninth Circuit granted relief on petitioner’s Chambers
v. Mississippi, 410 U.S. 284 (1972), claim in this California second degree murder case,
finding that petitioner’s right to present a defense was violated when the trial court barred her
from presenting evidence that her husband had been killed, not by petitioner, but by assassins
who mistook him for a drug dealer who previously resided at the same address.  Within days
of the decedent’s death from a single gunshot, inflicted as he slept in the family’s only bed,
investigators had developed evidence from four independent sources linking the killing to the
local drug trade;  that evidence included a statement against penal interest by one Garza, who
had reportedly been heard to remark, “That’s a bummer.  My partners blew away the wrong
dude.” 605 F.3d at 757.  Despite this evidence, the case went cold for more than nine years. 
When the investigation was reopened, two detectives visited petitioner at her home,
interrogated her for more than an hour and a half, and eventually secured a tape-recorded
confession.  At the ensuing trial petitioner insisted the confession was false, and sought to
present the evidence that the killing had been the work of Garza and his confederates. 
However, trial counsel offered nothing in support of the false confession theory, and the trial
court excluded the third party guilt evidence as inadmissible hearsay.

After determining that trial counsel’s decision not to present false confession
evidence could not be assessed without taking additional evidence, the Ninth Circuit
determined that the case could be resolved on the basis of petitioner’s Chambers claim. 
Observing that “Chambers controls,” the court explained that “Garza’s statement was against
his penal interest,” it “was made shortly after the murder,” and it was “corroborated by other
evidence,” all of which indicated that it “bore substantial guarantees of trustworthiness and
was critical to [petitioner’s] defense.” 605 F.3d at 761.  Examining the state court’s rejection
of petitioner’s claim on the ground that the excluded evidence was not persuasive, the Ninth
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Circuit observed that the “state court of appeal ... addressed each item independently without
connecting it to the chain of circumstances, thereby missing the probative force of the whole
chain.” Id.  The Ninth Circuit further noted that the state court’s error “was compounded and
magnified by factual mistakes,” including one that placed a car linked to the alleged killers
in the vicinity on the wrong date, which led the state court to discount the sighting of the car
as “not even probative.”  605 F.3d at 762.  The Ninth Circuit went on to conclude that the
exclusion of petitioner’s third party guilt evidence was neither cumulative nor harmless, even
in light of her contested confession, and that the state court’s denial of relief “constitutes an
objectively unreasonable application of Chambers.” Id.

Judge Hawkins concurred, writing separately to add that the record evidence was also
sufficient to establish that trial counsel were ineffective for failing to develop and present
expert testimony to support petitioner’s contention that her confession was false.

393) Maxwell v. Roe, 606 F.3d 561 (9th Cir. 2010).  The Ninth Circuit panel granted relief on
petitioner’s procedural competency claim in this non-capital California murder case.  In
response to concerns expressed by defense counsel well in advance of trial, petitioner was
evaluated by five different mental health experts; one concluded he was incompetent, and the
other four believed he was malingering.  Based on these reports, the judge then assigned to
the case determined that petitioner was competent to proceed.  When his trial commenced in
front of a different judge – eighteen months after the previous evaluations, and thirteenth
months after the prior judge’s finding of competency – petitioner exhibited “uncontrolled and
disruptive behavior ... and signs of irrationality and paranoia” that prompted defense counsel
to state that he had been “getting worse, or deteriorating.”  606 F.3d at 569.  The trial judge
responded that he had reviewed the reports submitted more than a year earlier, that he
considered the prior competency determination “binding,” and concluded that petitioner was
malingering.  Notwithstanding this conclusion, petitioner’s condition worsened to the point
that he was involuntarily committed during the trial (which proceeded in his absence) for an
initial period of 72 hours, and then held over for several more days because he was actively
psychotic and unable to function.  Still unmoved, the trial judge adhered to his belief  that
petitioner was malingering.  After reviewing this and similar evidence in some detail, the
Ninth Circuit found that “[t]here was overwhelming evidence that regardless of the prior
competency determination, Maxwell was incompetent at the time of his 1998 murder trial.” 
606 F.3d at 575.  The court explained:

Maxwell was involuntarily committed pursuant to 72-hour and 14-day holds
at the Riverside General Hospital psychiatric unit during his trial; attempted
suicide during his trial; had a known history of mental illness; was prescribed
antipsychotic medications, which he frequently refused, during his trial; had
numerous outbursts that resulted in his removal from the courtroom; and
exhibited paranoid and psychotic behavior that impaired his communication
with his attorney and reasoning regarding his defense. All of these
circumstances were known to the trial judge. On this record, the court’s
determination that there was no need for a new competency hearing was an
unreasonable factual determination and an unreasonable application of Drope
and Pate.

606 F.3d at 576.  
The Ninth Circuit went on to add that the California Court of Appeal’s decision –

which was the “last reasoned decision” on the issue by a state court, 606 F.3d at 568  –
affirming the trial court’s rulings was also “an unreasonable determination of the facts in light
of the evidence known by the trial judge, 28 U.S.C. § 2254(d)(2), and an unreasonable
application of federal law as established by Drope and Pate, 28 U.S.C. § 2254(d)(1).” Id. 
After further concluding that “[a] meaningful retrospective competency determination, given
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the twelve-year delay and sparse medical record, is not possible,” the Ninth Circuit remanded
the case with instructions to grant the writ. 606 F.3d at 577. 

394) Hooks v. Workman, 606 F.3d 715 (10th Cir. 2010).  A majority of the Tenth Circuit panel
granted relief from petitioner’s five Oklahoma death sentences, finding that the trial court’s
issuance of an Allen charge had an impermissibly coercive effect, and that the Oklahoma
Court of Criminal Appeals’ decision to the contrary involved an unreasonable application of
Lowenfield v. Phelps, 484 U.S. 231 (1988).  While its opinion is lengthy and relatively
detailed, the majority summarized the series of occurrences resulting in jury coercion as
follows:

[T]he record in this case reveals an ever-rising tide of coercion ultimately
resulting in five unanimous death sentences. From the initial jury
instructions, focused narrowly on the concept of unanimity; to misconduct
on the part of the prosecutors, designed to mislead the jury about its role in
the sentencing process and the need for unanimity; to the note from the jury
singling out a lone juror as operating outside the law by refusing to concur
in a death verdict, a note demonstrating the jury’s misunderstanding of law
consistent with the prosecutors’ misleading closing arguments; to the trial
court’s unadorned response that it lacked the power to remove the lone
dissenting juror, a response failing in any way to correct the jury’s express
misunderstanding of its role in the sentencing process; to the trial court’s
guilt-phase-focused Allen charge, reinforcing the need for unanimity so the
“case may be completed”; to the trial court’s discussion with the jury,
undertaken in response to the jury’s wish to return home for the evening,
informing the jury its only options were to deliberate into the night or return
to deliberate in the morning after spending the night at a hotel, the record in
this case so indicates jury coercion that it was an unreasonable application
of Lowenfield for the OCCA to deny Hooks relief.

606 F.3d at 741-42.  
In addition to concluding that the state court had unreasonably applied Lowenfield in

light of the totality of the circumstances, the Tenth Circuit majority also noted that the
OCCA’s denial of relief included an unreasonable determination of the facts satisfying §
2254(d)(2). While the OCCA acknowledged that the prosecutors – the notorious Robert Macy
and an assistant – had committed intentional misconduct by arguing that unanimity was
necessary and anything less would amount to lawlessness, it declined to find that these
arguments misled the jury, reasoning that the jurors had remained deadlocked for hours after
hearing the arguments. The Tenth Circuit majority found this determination unreasonable in
light of the record, explaining that “[t]he passage of time does not rule out the possibility that
other jurors also favored a life sentence, but acquiesced in a death sentence because they
believed [the prosecutors’ misrepresentations],” and that a reference in a jury note reflecting
the prosecutors’ arguments constituted “a singularly clear indication [the] misconduct did, in
fact, mislead the jury.”  606 F.3d at 745.  After additional discussion of the series of events
that preceded the jury’s verdict, the majority concluded that “[t]his ... is one of those rare
cases where the record so clearly and unequivocally demonstrates jury coercion that the
OCCA’s contrary conclusion is unreasonable.” 606 F.3d at 754. 

395) Thomas v. Allen, 607 F.3d 749 (11th Cir. 2010).  The Eleventh Circuit panel affirmed the
grant of relief on petitioner’s Atkins v. Virginia claim in this Alabama case, finding that the
district court had not clearly erred in concluding that petitioner had mental retardation and
was therefore ineligible for a sentence of death.  After establishing that §2254(d) was
inapplicable in light of the state courts’ erroneous determination that petitioner’s Atkins claim
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was procedurally defaulted, the court examined the merits.  Looking to “Alabama case law
for guidance because the Alabama Legislature has not enacted any legislation developing
procedures” for resolving Atkins claims, the Eleventh Circuit recognized Alabama’s
requirements of “significantly subaverage intellectual functioning (IQ of 70 or below),
significant or substantial deficits in adaptive behavior, and that these problems manifested
themselves during the developmental period (before the age of eighteen).”  607 F.3d at 752-
53.  The court also noted the Alabama Supreme Court’s additional requirement that
“significantly subaverage intellectual functioning ... and significant deficits in adaptive
behavior [be shown] during three periods of [the prisoner’s] life:  before the age of eighteen,
on the date of the capital offense, and currently.” Id. at 753. With regard to assessment of
evidence relevant to these criteria, the Eleventh Circuit observed that “[w]hen considering an
individual’s intellectual functioning test score, the evaluator may consider the Standard Error
of Measurement,” and that “[a]n evaluator may also consider the ‘Flynn Effect.’”  Id.  While
the parties stipulated to the validity of both of these considerations, they disagreed over the
district court’s application of them in its assessment of the evidence. 

Turning to the evidence considered by the district court, the Eleventh Circuit began
by summarizing petitioner’s nine IQ scores ranging from 56 to 77, and the range of
documentary and testimonial evidence concerning petitioner’s adaptive behavior during the
developmental period (the state did not challenge the district court’s finding of current deficits
in adaptive behavior).  The court then addressed and rejected each of the state’s challenges
to the district court’s findings.  First, in response to the state’s contention that petitioner’s IQ
score of 77 precluded a finding of mental retardation under Alabama’s “cutoff” of 70, the
Eleventh Circuit explained”

[T]here is no Alabama precedent stating that when a capital offender has
numerous IQ test scores during the developmental period, and one of those
scores is over 70, then the court cannot find the offender mentally retarded.
... Because one or more of [petitioner’s] raw scores, excluding the post-
eighteen age score, clearly indicate mental retardation, and the mean of these
scores fell below the 70 cutoff, the district court did not clearly err in its
finding.

607 F.3d at 757.  The court similarly rejected the state’s argument that the district court in
refusing to consider the IQ score of 77, adding that, “[e]ven considering [that] score ..., taken
after the termination of Thomas’s developmental period, the mean of Thomas’s scores during
the developmental period is sufficiently below 70.” Id.

The court next considered an rejected the state’s attack on the district court’s use of
the Flynn Effect, acknowledging that “[n]umerous courts recognize the Flynn Effect” while
others do not, and then concluding that “[b]ecause there is no uniform consensus ..., and there
is no Alabama precedent specifically discounting a court’s application of the Flynn Effect,
we cannot say that the district court clearly erred in applying it.”  607 F.3d at 758.  With
regard to the state’s contention that the district court misused the Standard  Error of
Measurement “as a five point downward adjustment in Thomas’s IQ scores,” the Eleventh
Circuit noted the totality of the evidence considered by the district court and concluded that
the lower court had “exercised its discretion to consider the SEM, as it did with the Flynn
Effect, and we cannot say that this was clear error.” Id.  Finally, the Eleventh Circuit upheld
the district court’s determinations that petitioner exhibited deficits in five areas of adaptive
behavior, finding that each was supported by the evidence and not clearly erroneous.  See 607
F.3d at 758-60.

396) Hurd v. Terhune, 619 F.3d 1080 (9th Cir. 2010).  The Ninth Circuit granted relief on
petitioner’s Doyle v. Ohio claim in this non-capital California murder case, finding that the
prosecution’s extensive use of petitioner’s repeated refusals to re-enact what he contended

Successful Cases - Other Claims  1874 -- CTA



was the accidental shooting of his wife violated the Fifth Amendment.  While petitioner did
voluntarily speak to police, he declined requests to re-enact the shooting, “saying, among
other things, ‘I don’t want to do that,’ “No,’ ‘I can’t,’ and “I don’t want to act it out because
that – it’s not that clear.’” 619 F.3d at 1089.  At trial, the prosecution was permitted to
introduce these refusals, and relied heavily upon them during its case in chief and in jury
argument as proof of petitioner’s guilt.  On direct appeal, the California Court of Appeal
rejected petitioner’s challenge under Miranda v. Arizona and Doyle on the ground that
“because Hurd ‘talked freely and voluntarily’ about how the shooting occurred, he could not
invoke Miranda solely as to the officers’ request that he perform a demonstration.”  619 F.3d
at 1087.  

Observing that the state appellate court’s “Miranda and Doyle analysis is incorrect,”
the Ninth Circuit explained that “the right to silence is not an all or nothing proposition,” and
that while “silence may not require police to end their interrogation, ... it also does not allow
prosecutors to use silence as affirmative evidence of guilt at trial.”  619 F.3d at 1087.  The
court went on to explain that “a reasonable application of the law requires the government to
establish that Hurd either waived his right to remain silent or never effectively invoked it.”
619 F.3d at 1088. “Hurd’s responses,” the court added, “were objectively unambiguous in
context – he repeatedly refused to perform the demonstration in no uncertain terms,” and “the
interrogating officers’ comments show that they subjectively understood Hurd’s responses as
unambiguous refusals.”  Id. at 1088-89.  The Ninth Circuit went on to conclude that “[t]he
California Court of Appeal incorrectly and unreasonably applied clearly established law.” 619
F.3d at 1089.  Finally, the court determined that the error had not been harmless, explaining
that, unlike in Brecht, “the prosecutor’s comments ... were extensive and stressed an inference
of guilt to the jury,” and “the other evidence suggesting Hurd’s guilt is not extensive.”   619
F.3d at 1090.

397) Hodgson v. Warren, 622 F.3d 591 (6th Cir. 2010).  The Sixth Circuit affirmed the grant of
relief in this Michigan attempted murder case, finding trial counsel ineffective for failing to
request an adjournment so that an eyewitness, who was under subpoena but failed to appear,
could be located.  Rejecting the state court’s determination that counsel’s omission was not
deficient because the witness was to blame for her own failure to appear, and because counsel
had made a strategic decision to focus on physical evidence inconsistent with the
prosecution’s eyewitness accounts, the Sixth Circuit explained that counsel’s refusal to waive
presentation of the missing witness made it “clear that he did not make a strategic decision
to forgo her testimony,” and that counsel’s “error was in failing to take further reasonable
steps to ensure she did testify.”  622 F.3d at 600.  The state court’s conclusions to the
contrary, the Sixth Circuit added, were “unreasonable within the meaning of the habeas
statute.”  Id.  The Sixth Circuit also rejected the state court’s characterization of the missing
witness’ testimony as “cumulative,” explaining that while two other witnesses did testify that
they did not see petitioner with a gun at the time of the shooting, the missing witness’
testimony would have been stronger.  Unlike the other witnesses, she would have testified that
“she was within a few feet of Hodgson during the shooting and that she could confirm that he
was not holding a gun.” Id.  The court further noted that the missing witness “would have
been the only witness to testify that [one of the victims] had been unable to identify her
assailant shortly after the shooting.” Id.

With regard to prejudice, the Sixth Circuit acknowledged that the prosecution’s
eyewitness testimony against petitioner “was strong” in that several witnesses had identified
petitioner as the shooter, but added that “the strength of the prosecution’s case was
undermined by the physical evidence, which fit poorly with the witnesses’ accounts.” 622
F.3d at 600.  Based on the weaknesses in the prosecution’s case, and the “manifest
exculpatory value of [the missing witness’] testimony,” the Sixth Circuit concluded that “it
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was unreasonable for the [Michigan] Court of Appeals to conclude that Hodgson had not
shown a ‘reasonable probability that ... the result of the proceeding would have been
different.’” Id. at 600-01.  Finally, the court noted that the prosecution’s alternative aiding-
and-abetting theory did not alter the determination that petitioner was prejudiced, because
“the evidence supporting [that] theory was not independent from the evidence supporting the
prosecution’s theory that Hodgson was the shooter,” and the missing witness’ testimony “–
if believed – would have powerfully undercut both of the prosecution’s theories of the case.”
622 F.3d at 601.

398) Ayers v. Hudson, 623 F.3d 301 (6th Cir. 2010).  The Sixth Circuit granted relief in this non-
capital Ohio murder case, finding that petitioner’s Sixth Amendment right to counsel was
violated when the trial court permitted a jailhouse informant (Hutchinson) to testify to
incriminating statements he claimed to have elicited from petitioner almost immediately after
meeting with two detectives.  While there was no direct evidence that the detectives arranged
for Hutchinson to question petitioner, the timing of the elicitation, the content of the
statements Hutchinson claimed to have obtained, and Hutchinson’s apparent eagerness to
work with investigators persuaded the Sixth Circuit that a violation had occurred:

[T]he “combination of circumstances is sufficient to support the ...
determination” that the State intentionally created a situation likely to violate
Ayers' Sixth Amendment rights when it returned Hutchinson to Ayers' jail
pod [following a meeting with detectives] and he thereafter deliberately
elicited statements from Ayers regarding the murder weapon and the amount
of money allegedly taken from [the victim’s] apartment.  Hutchinson clearly
had both the motive and opportunity to gain incriminating statements from
Ayers and showed from his actions prior to meeting with [the detectives] that
he was capable of doing so. Moreover, Hutchinson consented to cooperate
with the State, as evidenced by his indication to the detectives that he would
be willing to serve as a State witness at Ayers’ trial. These facts, coupled
with the State’s failure to place Hutchinson in protective custody until after
he secured these additional statements, supports the conclusion that
Hutchinson and the State were working in conjunction with each other. * *
* Moreover, ... Hutchinson testified regarding statements and factual errors
that could have only come from interactions with the police. Thus, at a
minimum, [the detectives] shared information in Ayers’ case with
Hutchinson. At its worst, the evidence suggests that the police specifically
instructed Hutchinson on what subjects to question Ayers and/or directed
Hutchinson regarding what to say in his testimony.

623 F.3d at 315-16 (quoting United States v. Henry, 447 U.S. 264, 274 (1980)) (footnote
omitted).  From these circumstances, the Sixth Circuit held that “the State violated its
‘affirmative obligation to respect and preserve the accused’s choice to seek [counsel’s]
assistance,’” because, “[g]iven its cooperation with Hutchinson, ‘the State must have known
that [he] was likely to obtain [additional] incriminating statements from [Ayers] in the
absence of counsel[.]’” 623 F.3d at 316 (quoting Maine v. Moulton, 474 U.S. 159, 171, 176
n. 12 (1985)). “[T]he state appellate court’s judgment concluding otherwise,” the Sixth Circuit
added, “involved an unreasonable application of clearly established constitutional law as
determined by the Supreme Court in Massiah [v. United States, 377 U.S. 201, 204-05 (1964)],
Henry, Kuhlmann [v. Wilson, 477 U.S. 436, 459 (1986)], and Moulton.” Id.  Earlier in its
discussion, the Sixth Circuit also noted that the state appellate court’s lead opinion rested in
part on “inaccurate facts” which were “demonstrably false,” and therefore “objectively
unreasonable” within the meaning of § 2254(d)(2).  623 F.3d at 310 n.5.  Finally, the court
noted that the “State has failed to argue [the Sixth Amendment violation] was harmless” and
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therefore “forfeited consideration of this issue on appeal.” 623 F.3d at 317 n. 12. 

399) Williams v. Ryan, 623 F.3d 1258 (9th Cir. 2010).  The Ninth Circuit panel unanimously
granted penalty phase relief in this Arizona capital case. At trial, petitioner offered evidence
of his drug use as mitigation, but the trial court, relying on settled Arizona law, refused to
consider it on the ground that it lacked any nexus to the actual commission of the crime.  The
state supreme court upheld this approach on direct appeal.  After noting that it had “repeatedly
ordered habeas petitioners resentenced” in other Arizona cases involving “use of this
unconstitutional test,” the Ninth Circuit held:

The Arizona Supreme Court made the same error in this case and we must
reach the same result. By holding that “drug use cannot be a mitigating
circumstance of any kind” unless Williams demonstrated “some impairment
at the time of the offense,” the Arizona Supreme Court imposed a “nexus”
requirement contrary to Eddings, Lockett, Tennard, and Smith. The Arizona
courts had discretion as to the weight to be given Williams’ drug addiction,
but erred by refusing to consider it at all unless he proved it was a factor in
the crime. We thus vacate the death sentence, reverse, and remand for
issuance of a writ of habeas corpus.

623 F.3d at 1271.

400) Wiley v. Epps, 625 F.3d 199 (5th Cir. 2010).  After determining that the Mississippi Supreme
Court unreasonably applied clearly established federal law by refusing to grant an evidentiary
hearing on petitioner’s Atkins v. Virginia claim [see “CONTRARY TO / UNREASONABLE

APPLICATION OF” CASES (summarizing the Fifth Circuit analysis)], the Fifth Circuit affirmed
the grant of penalty phase relief.  The court began its discussion of the merits by upholding
the district court’s determination that petitioner had demonstrated significantly subaverage
intellectual functioning under Mississippi’s definition, which includes as its “cutoff ... an IQ
score of 75.”625 F.3d at 214. The court noted that petitioner’s scores on five IQ tests
administered over a twenty-two year period ranged from 68 to 80 (the latter having been
reported by the state’s expert, Gilbert Macvaugh), and declined to “resolve the weight, if any,
to be given to the Flynn effect ... because the district court ... found that even without it the
evidence supported a finding that Wiley had significant [sic] subaverage intellectual
functioning.” 625 F.3d at 214.  The court also rejected the state’s contention that a single “IQ
score above the cutoff ... automatically resolves a defendant’s Atkins claim when the
defendant has been tested as many times as Wiley has been tested and a majority of the scores
fall within the mental retardation range.”  625 F.3d at 215.  After adding that the “hearing in
this case was essentially a battle of the experts,” and that even the state’s expert
acknowledged that “examiner judgment” played a significant role, the Fifth Circuit concluded
that, “[g]iven the nature of IQ scoring and the presence of several IQ tests in the record,” the
district court’s finding that petitioner had shown the requisite deficits was not “clearly
erroneous.” 625 F.3d at 215-16. 

With regard to deficits in adaptive behavior, the Fifth Circuit noted that the state  had
not challenged the district court’s findings, but instead attacked the district court’s refusal to
defer to the Mississippi Supreme Court’s conclusions, and its willingness to accept expert
opinions rendered, in part, on the basis of standardized instruments.  The court rejected both
of these contentions.  After observing that “[t]he assessment of adaptive functioning deficits
is no easy task,” and that “there has been no agreement among professionals as to the proper
test for assessing adaptive behavior,” the court found “no clear error” in the district court’s
decision to accept the experts’ assessments.  625 F.3d at 217.  Although the state’s failure to
“brief the district court’s factual findings” on adaptive behavior permitted the Fifth Circuit
to “consider that issue waived,” the court went on to discuss those findings “[f]or the sake of
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completeness.”  625 F.3d at  218.  The court explained that all of the experts had agreed that
petitioner exhibited deficits in functional academics, additional deficits in communication and
self-direction had also been identified and found by the district court, and that these findings
were not clearly erroneous.  See 625 F.3d at 218-21.  Finally, the court found no clear error
in the district court’s use of school records, reports from family members and the military, and
expert assessments to conclude that petitioner’s disability “manifested prior to age eighteen,” 
or in its determination that petitioner had not malingered.  625 F.3d at 221-22.

401) Maxwell v. Roe, 628 F.3d 486 (9th Cir. 2010), cert. denied sub nom. Cash v. Maxwell, 565
U.S. 1138 (2012).  The Ninth Circuit granted relief on petitioner’s false testimony and Brady
v. Maryland claims in this non-capital California multiple-murder case (known in the media
at the time as the “Skid Row Stabber” case).  After rejecting the state’s contention that the
petition was untimely, the Ninth Circuit addressed petitioner’s claims that the prosecution’s
key witness, a notorious jailhouse informant named Storch, testified falsely when he claimed
petitioner had made an admission linking himself to ten murders, and that the prosecution had
violated Brady by failing to disclose evidence that could have been used to impeach Storch’s
credibility.  As to the false testimony claim, the Ninth Circuit began with an examination of
the state habeas court’s finding that, while Storch may have been a sophisticated “‘jailhouse
snitch’” by the time of his 1988 indictment for perjury, he was a mere “‘neophyte’” at the time
of his 1984 testimony against petitioner, and that this undermined petitioner’s contention that
Storch had lied at trial.  After a detailed analysis of the evidence developed at a lengthy state
habeas hearing, the Ninth Circuit found that “the state court’s conclusion that Storch testified
truthfully was an unreasonable determination of the facts.  There is simply too much evidence
of Storch’s pattern of perjury to conclude otherwise.” 628 F.3d at 504-05. Having found that
the state court’s rejection of petitioner’s due process claim was based on an unreasonable
determination of the facts in light of the evidence, the court noted that “the AEDPA deference
no longer applies.”  628 F.3d at 506.  

The court then proceeded to determine that Storch’s false testimony supporting both
of petitioner’s murder convictions was material, and that its admission at trial violated due
process: 

Storch’s testimony was the centerpiece of the prosecution’s case. Nearly all
of the other evidence against Maxwell was circumstantial. In deciding
whether to file murder charges against Maxwell, the prosecution itself
acknowledged in internal written notes ... that its case was “weak from an
evidential standpoint.”  The only evidence that linked Maxwell to the Jones
murder was the in-courtroom voice identification of Maxwell by a witness
who had been unable to pick Maxwell out of a lineup in which he spoke, and
the fact that Maxwell possessed a knife consistent with Jones’s stab wound.
The only evidence that linked Maxwell to the Garcia murder was Maxwell’s
palm print on a nearby bench in an area Maxwell admitted frequenting, some
muddy and consistent footprints, and a generic Bic lighter found in
Maxwell’s pocket at the time of arrest. In sum, Storch’s testimony that
Maxwell confessed to making a “mistake” in the commission of the Garcia
murder was the prosecution’s prize evidence. 

628 F.3d at 508.  “Because there is a reasonable probability that Storch’s perjury affected the
judgment of the jury,” the court concluded, “we must reverse the denial of Maxwell’s habeas
petition as to this claim.”  Id.

Finally, the Ninth Circuit addressed petitioner’s related claim that the prosecution
violated Brady by failing to disclose that Storch had personally negotiated a deal for
sentencing benefits beyond (and more favorable than) a deal previously reached between the
prosecution and Storch’s appointed counsel, and by failing to disclose Storch’s prior history

Successful Cases - Other Claims  1878 -- CTA



as an informant. The court found both categories of evidence favorable, the former because
it contradicted Storch’s claims that he was not a sophisticated operator and had not come
forward against petitioner for the purpose of benefitting himself, and the latter because it
demonstrated “Storch was a sophisticated informant with developed connections and
relationships within the LAPD.”  628 F.3d at 511.  The court went on to conclude that, viewed
cumulatively, the suppressed information was material, explaining that the “evidence went
to Storch’s sophistication and motivation in his capacity as a prosecution informant and not,
like the other evidence produced at trial, to his general propensity for dishonesty,” and that,
“[b]ecause Storch’s testimony implicating Maxwell was critical to Maxwell’s conviction, the
jury’s assessment of Storch’s credibility was crucial to the outcome of the trial.” 628 F.3d at
512. 

402) Secretary, Florida Dept. of Corrections v. Baker, 2010 WL 5297208 (11th Cir. Dec. 27,
2010) (per curiam).  The Eleventh Circuit affirmed the grant of relief from petitioner’s
Florida conviction for “committing a sexual act on a victim under 16 years of age,” finding
that the trial court’s exclusion of evidence impeaching the complainant violated the
Confrontation Clause and due process.  The excluded evidence showed that the complainant
– petitioner’s 15 year old sister-in-law – had previously made allegations of sexual assault
against no fewer than five other relatives or close associates, none of whom had been
prosecuted, and that she had later acknowledged the allegations against three of them were
false.  After determining that petitioner’s claim had been properly exhausted, the Eleventh
Circuit observed that the complainant’s “truthfulness was key to the prosecution,” and “[t]he
evidence that [she] had habitually lied about sexual assaults by family members” would have
been powerful impeachment.  2010 WL 5297208 at *8.  “Supreme Court precedent,” the court
continued, “clearly indicates that the exclusion of the false-accusation evidence violated
Baker’s rights under the Sixth and Fourteenth Amendments. Thus, failure to find a
Confrontation Clause violation would constitute an unreasonable application of federal law.” 
Id.  

Before examining the state appellate court’s determination that any error was
harmless, the Eleventh Circuit noted that “when a state court’s adjudication of a claim is
based on an unreasonable determination of the facts, we are not bound to defer to the
unreasonably found facts or to the legal conclusions that flow from them.”  Id.  Such was the
case here, as the state appellate court had misread a statement given by petitioner – in which
he admitted trying to have sex with the complainant but insisted he had not been successful
– as an admission of the essential elements of “penetration” or “union,” when in fact it was
not.  The Eleventh Circuit explained that “[t]he record clearly does not support the state
appellate court’s finding that the ‘undisputed evidence’ showed that Baker had admitted to
having sex with [complainant].” 2010 WL 5297208 at *9.  “Accordingly,” the court
concluded, “this unreasonable determination of the facts is not entitled to deference, nor is the
harmless-error finding that flowed from it.  As [complainant’s] testimony provided the only
evidence of penetration or union, the exclusion of evidence that likely would have discredited
her allegations had a substantial and injurious effect on the jury’s verdict.”  Id.

403)  Langston v. Smith, 630 F.3d 310 (2nd Cir.), cert. denied sub nom. Conway v. Langston,
565 U.S. 928 (2011).  The Second Circuit affirmed the grant of relief in this New York felony
assault case, holding that the evidence was constitutionally insufficient to support a finding
of guilt beyond a reasonable doubt, and that the state court’s unexplained conclusion to the
contrary involved an unreasonable application of Jackson v. Virginia, 443 U.S. 307 (1979). 
Petitioner and several others took part in an effort to sell guns to two undercover police
officers.  Before the transaction could be completed, three of petitioner’s confederates
surprised the officers (and perhaps petitioner) by opening fire on them (as well as petitioner,
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who was standing near them).  In the ensuing shootout, one of the officers was injured. 
Petitioner was later convicted of felony assault and criminal possession of a weapon.  Under
New York law, felony assault functions like common law felony murder, such that petitioner
could be guilty of felony assault only upon proof beyond a reasonable doubt that the assault
“was committed in furtherance of” the only felony with which he was charged, .i.e., criminal
possession of a weapon.

The Second Circuit began its discussion by observing that since petitioner’s claim had
been adjudicated on the merits in state court, “we must determine whether [the state court’s]
ruling was erroneous, and, if so, whether the error resulted from an ‘unreasonable application’
of ... Jackson v. Virginia.” 630 F.3d at 314.  After reviewing the state law rules governing
felony assault, the Second Circuit explained that “[t]he prosecutor tried this case as a botched
robbery,” not as a shooting perpetrated to prevent the undercover police officers from
interfering with petitioner’s possession of a weapon. 630 F.3d at 316.  The court then
explained that the prosecution “altogether ignored the ‘in furtherance of’ requirement” by
“present[ing] no evidence tending to show that the officers were assaulted ‘to further’ the
possession of the very guns used in the attack,” and by making jury arguments focused solely
on the defendants’ attempt to commit a robbery.  Id. at 317.  Based on these findings, the court
held that “the evidence at trial was constitutionally insufficient to sustain Langston’s
conviction for felony assault.” Id. at 319.  Finally, while noting that the state appellate court 
had rejected petitioner’s sufficiency claim in one sentence, the Second Circuit held that the
state court’s denial of relief “unreasonably applied Jackson v. Virginia.” 630 F.3d at 320; see
also id. (“[W]e can think of no reasonable application of Jackson that would permit
affirmance of Langston’s conviction.”).

404) McCullough v. Kane, 630 F.3d 766 (9th Cir. 2010).  The Ninth Circuit affirmed the grant
of relief on petitioner’s due process challenge to the denial of parole from his California
sentence of 15 years to life for murder.  Petitioner had twice been recommended for parole,
but two governors – Davis, then Schwarzenegger – rejected those recommendations.  In his
explanation for the second denial, the governor acknowledged that petitioner had made
substantial rehabilitative achievements during twenty one years behind bars, had been free of
infractions since very early in his incarceration, and had been described in a psychological
assessment as less likely to commit violence than an average member of the free community. 
Despite these facts, the governor refused to grant parole on the ground that the “‘nature and
gravity of’” petitioner’s commitment offense meant that his release “‘would put society at an
unreasonable risk of harm.’” 630 F.3d at 769.  Petitioner challenged this decision in state
court, contending that it did not satisfy the state law requirement that a denial of parole have
a basis in “some evidence of future dangerousness” beyond the facts of the commitment
offense.  The state court rejected petitioner’s claim by reading the governor’s decision as
having relied on more than the commitment offense.  After examining the plain language of
the governor’s decision, the Ninth Circuit found that the state court’s characterization “flatly
contradicts the very terms [it] was purporting to describe,” and was therefore based on an
unreasonable determination of the facts in light of the evidence within the meaning of §
2254(d)(2). Id. at 772.  Relying on Hayward v. Marshall, 603 F.3d 546 (9th Cir. 2010), which
clarified the Ninth Circuit’s approach to challenges to California parole denials, and In re
Lawrence, 190 P.3d 535 (Cal. 2008), the Ninth Circuit went on to conclude that petitioner’s
“‘due process and statutory rights were violated by the Governor’s reliance upon the
immutable and unchangeable circumstances of [the] commitment offense in reversing the
Board’s decision to grant parole .’” Id. at 773 (quoting Lawrence, 190 P.3d at 560).

405) Lambert v. Beard, 633 F.3d 126 (3rd Cir. 2011), cert. granted, judgment vacated sub nom.
Wetzel v. Lambert, 565 U.S. 520 (2012) (per curiam) (remanding for further consideration
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under § 2254(d)), on remand sub nom. Lambert v. Beard, 537 Fed.Appx. 78 (3rd Cir. 2013)
(adhering to prior judgment, and finding that alternative grounds for state court decision
identified in Supreme Court’s opinion were unreasonable under § 2254(d)(1) and (d)(2)), cert.
denied sub nom. Wetzel v. Lambert, 134 S.Ct. 1938 (2014).  The Third Circuit granted guilt-
or-innocence phase relief on Lambert’s Brady v. Maryland claim in this Pennsylvania capital
case.  Lambert was convicted and sentenced to death for his alleged participation in a 1982
robbery and double murder with another man, Reese.  Lambert and Reese came to the
attention of law enforcement through the claims of one Bernard Jackson, who fingered them
after receiving word that an eyewitness had identified him as one of the robbers, and 
Jackson’s statements and trial testimony were a central component of the state’s case.  See
633 F.3d at 131 (“It is undisputed that without Jackson’s statements to the police, the
Commonwealth could not have indicted Lambert on these charges.”).  At the joint trial of
Lambert and Reese, Jackson’s credibility “was savaged” with numerous inconsistent
statements and his ready admission that he was testifying to benefit himself.  Id.  Despite the
devastating impeachment, Jackson “somewhat proudly” concluded his testimony by
emphasizing that he had always been consistent in identifying Lambert and Reese as the two
robbers. Id. However a “Police Activity Sheet” discovered during state post-conviction
proceedings established that this claim was also inconsistent with a prior statement by
Jackson.  When presented with Lambert’s Brady claim based on the prosecution’s suppression
of the Police Activity Sheet, the state post-conviction courts denied relief on the ground that
any additional impeachment value it may have provided was merely cumulative, and that the
suppressed information was therefore immaterial.  In subsequent federal habeas proceedings,
the district court “did not mention the Police Activity Sheet ....”  633 F.3d at 132.  

After describing its role under § 2254(d), the Third Circuit examined and rejected the
Pennsylvania Supreme Court’s conclusion that the suppressed evidence was immaterial. 
Relying on “the logic of” Napue v. Illinois, 360 U.S. 264 (1959), as “extended to the Brady
context” in Banks v. Dretke, 540 U.S. 668 (2004), the Third Circuit observed that “it is
patently unreasonable to presume – without explanation – that whenever a witness is
impeached in one manner, any other impeachment becomes immaterial.”  633 F.3d at 134. 
The Third Circuit went on to explain as follows:

What is critical here is that the undisclosed statement by Jackson that there
was another participant – a “co-defendant,” to use his word – was not just
one more piece of impeachment material to be placed in a “so what” category
because Jackson had already been so thoroughly impeached. Rather, the
undisclosed Police Activity Sheet would have opened an entirely new line of
impeachment, and would have done far more than simply allow the defense
to point out – as it did – that Jackson was inconsistent and often changed his
story. The way we know that ... is that by not disclosing it, the prosecution
was able to rely on Jackson’s consistency in naming Reese and Lambert as
the perpetrators, the only point on which he was consistent at trial. The
Supreme Court has instructed that we may take the Commonwealth at its
word that this was important. ... Here, the prosecution’s closing argument
emphasized Jackson’s consistency in naming Lambert and Reese as the
perpetrators.  No more, in our view, need be said to make clear that finding
that Lambert had not met the requirements of Brady was an unreasonable
application of clearly established Supreme Court precedent.

633 F.3d at 135. 

406) Adamson v. Cathel, 633 F.3d 248 (3rd Cir. 2011).  The Third Circuit granted relief on
petitioner’s Confrontation Clause claim in this New Jersey robbery, conspiracy and assault
case, finding that the admission of non-testifying co-defendants’ statements to impeach
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petitioner’s testimony without an instruction prohibiting consideration of the statements as
substantive evidence of guilt was contrary to Tennessee v. Street, 471 U.S. 409 (1985). 
Petitioner was charged in connection with the robbery of a social club.  The primary evidence
against him at trial was his own confession, which petitioner testified was false, and had been
formulated by a detective using information obtained from the confessions of two alleged co-
conspirators.  The prosecution sought to impeach petitioner’s testimony by publishing various
passages from the alleged co-conspirators statements, including passages clearly implicating
petitioner in the crime.  Defense counsel did not object, and the trial court did not give a
limiting instruction confining the jury’s consideration of the hearsay statements to the
impeachment purpose for which they had been introduced.  On direct appeal, the state court
noted defense counsel’s failure to object, and held that while a limiting instruction would have
been preferable, the trial court’s failure to give one “‘did not constitute plain error.’” 633 F.3d
at 253. 

After examining the relevant facts and the state court’s analysis, the Third Circuit
explained that “Street makes clear that a jury’s understanding of the distinction between
substantive and impeachment uses of inculpatory evidence cannot be taken for granted,” and
that “[o]f particular importance here, the presence of [a limiting] instruction was essential to
the holding in Street.”  633 F.3d at 258.  The court went on to find that the state appellate
court’s “suggesti[on] that a limiting instruction, though preferred, is optional from a
constitutional standpoint ... was directly contrary to Street’s holding.”  Id.  at 259.  Finally,
the court found that the error was not harmless under Brecht, explaining that defense
counsel’s failure to request a limiting construction was not proof of an absence of harm, that
petitioner’s disputed confession was the primary evidence against him, and that the jury was
probably affected by the alleged accomplices’ statements.  See 633 F.3d at 261 (“It is only
natural that a juror, upon hearing the out-of-court statements from two admitted participants
in the robbery saying that Adamson was involved, would consider those statements in
assessing guilt, unless instructed otherwise.”). 

407) Mickens-Thomas v. Vaughn, 2011 WL 182117 (3rd Cir. Jan. 20, 2011) (unpublished). 
The Third Circuit granted unconditional relief in this Pennsylvania case involving an 82 year
old petitioner convicted and imprisoned in 1966 for a rape and murder he maintains he did not
commit.  In two prior decisions – Mickens-Thomas v. Vaughn, 321 F.3d 374 (3rd Cir. 2003),
and Mickens-Thomas v. Vaughn, 355 F.3d 294 (3rd Cir. 2004) – the Third Circuit had
determined that the Pennsylvania parole board repeatedly violated the Ex Post Facto Clause
by conditioning petitioner’s eligibility for parole on his compliance with guidelines
established decades after his conviction – specifically, a mandate that he complete a sex
offender treatment program in which he would be required to admit guilt.  Following his
release pursuant to the second of those decisions, petitioner self-reported facts amounting to
a “technical” violation of the terms of his parole and was reincarcerated to serve nine months
before regaining eligibility for parole.  Once he again became eligible for parole, however,
the state board returned to its prior pattern of demanding completion of a sex offender
program, and an admission of guilt.  After rejecting the state’s attempts to characterize
petitioner as dangerous, and noting the state’s counsel’s oral argument concession that the
parole board was again imposing impermissible conditions, the Third Circuit found that the
board had acted “in direct contravention of this Court’s order ....” 2011 WL 182117 at *5. 
The court went on to conclude that “the appropriate remedy under these circumstances is to
grant Thomas unconditional habeas relief,” and directed the state board “to release Thomas
on parole forthwith.” Id. 

408) Jones v. Basinger, 635 F.3d 1030 (7th Cir. 2011).  The Seventh Circuit granted relief on
petitioner’s Confrontation Clause claim in this Indiana quadruple felony murder case.  The
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state’s main witness at trial was an alleged co-perpetrator, Aaron, who testified against
petitioner pursuant to a plea agreement “under which all murder charges were dropped.”  635
F.3d at 1036.  Defense counsel attacked Aaron’s credibility in light of the deal he received
and urged the jury to recognize that Aaron was the only witness who placed petitioner at the
scene.  In response, the prosecution sought and received permission to elicit testimony from
two detectives recounting information they received from a tipster (Lewis), who claimed that
his brother (Parker) had confessed to participating in the crimes with petitioner.  Although the
prosecution and the trial court insisted this testimony was not hearsay because it was offered
merely to rebut the defense’s attacks on Aaron by showing law enforcement’s “course of
investigation,” the trial court gave no general instruction to that effect.  Despite trial counsel’s
repeated objections, the substance of the testimony included many details from the
Lewis/Parker account, as well as information intended to bolster the credibility of the
declarants, and the prosecution was permitted to argue the content of the double hearsay
testimony as additional proof of petitioner’s guilt.  On direct appeal, the Indiana Court of
Appeals majority accepted the trial court’s view that the evidence was “necessary” to rebut
the defense’s attacks on the prosecution’s case.  635 F.3d at 1038.  The state court majority
also agreed that the evidence did not constitute hearsay because it was offered only to show
the course of the investigation, and that its admission had been harmless because the trial
court repeatedly issued limiting instructions.  See id.

The Seventh Circuit first determined that petitioner’s confrontation rights had been
violated, and then assessed the availability of relief under § 2254(d).  Applying Crawford v.
Washington and several other Supreme Court Confrontation Clause decisions, the court
quickly established that the evidence of Lewis’ tip to authorities was both testimonial and
“double-hearsay.”  The court then identified the “ultimate question” as being “whether the
prosecution offered Lewis’ statement for the purpose of establishing the truth of its contents.” 
635 F.3d at 1042.  Treating this as a question of fact which the state appellate court had
answered in the negative, and applying § 2254(e)(1)’s presumption of correctness, the Seventh
Circuit went on to find that “[t]he record of Jones’ trial shows beyond reasonable dispute that
the Lewis statement was offered for the purpose of showing its truth, and that the trial court
actually allowed its use to prove its truth.”  635 F.3d at 1042; see also id. (“By asserting it was
using Lewis’ statement to serve as ‘independent evidence’ of Jones’ guilt, the prosecution
effectively admitted that Lewis’ statement was inadmissible hearsay being offered to prove
the truth of the matters asserted.”).  “As if that were not enough,” the court continued, “the
prosecution was allowed to go to some lengths to convince the jury that Lewis was a credible
source of evidence. ... But why did Lewis’ credibility matter if his statement was, as the
prosecution insisted, offered only to show that the initial information about the case came not
from Aaron but from Lewis? ” 635 F.3d at 1043.  The court went on to conclude that “Jones
has easily carried his burden to show that the state courts’ conclusions ...  were erroneous, see
28 U.S.C. § 2254(e)(1),” and that, “[b]ecause Lewis’ statement was hearsay, because that
statement was testimonial in nature, and because Jones never had the opportunity to
cross-examine Lewis or Parks, [the]extensive testimony regarding that statement violated
Jones’ Sixth Amendment right to confront Lewis and Parks.” 635 F.3d at 1043.

Having established that petitioner had “met his threshold burden to show a violation
of his constitutional rights,” 635 F.3d at 1043 (citing 28 U.S.C. § 2254(a)), the Seventh
Circuit next determined that “the state court of appeals correctly identified the governing legal
rules in Crawford but unreasonably applied those rules to the facts of Jones’ case.” 635 F.3d
at 1044.  After a detailed discussion of the “‘course of investigation’ exception” to the
definition of hearsay, see 635 F.3d at 1044-48, and the particular dangers associated with
admission of self-serving information originating from a co-perpetrator recognized in Bruton
v. United States and Tennessee v. Street, see id. at 1048-51, the court summed up its
assessment of the state court’s decision as follows:
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In deeming Crawford inapplicable, the Indiana Court of Appeals rested its
analysis on a profound misunderstanding of both the record and the “course
of investigation” exception it purported to apply. As a result of that
misunderstanding, the state court so broadened that exception as to
effectively allow inadmissible hearsay into evidence whenever a defendant
challenges the weight or credibility of the admissible evidence against him.
The state court also disregarded the teachings of Bruton, which flatly bars the
admission of accomplice confessions such as Parks’ absent an opportunity
for cross-examination, and of Street, which sharply limits the circumstances
in which such a confession may be introduced into evidence for a
non-hearsay purpose. The state court’s failure to apply Crawford to the facts
of this case was “so lacking in justification” as to constitute an “error well
understood and comprehended in existing law beyond any possibility for
fairminded disagreement,” as required for habeas relief under AEDPA. 

635 F.3d at 1051-52 (quoting Harrington v. Richter, 562 U.S. 86, 103 (2011)).
Finally, the Seventh Circuit held that the error was not harmless:  “Given that [the

detectives] conveyed to the jury ‘the substance, indeed, the minutiae’ of Lewis’ statement, it
is obvious that Jones was prejudiced by the prosecution’s ‘unabashed use’ of their testimony.” 
635 F.3d at 1053.  After finding that both the state court and the district court “failed to apply
the correct legal standard” by simply asking whether the other evidence against petitioner
would have been “legally sufficient to sustain a finding of guilt,” 635 F.3d at 1053, the
Seventh Circuit found that the double hearsay “had a substantial effect on the jury’s
evaluation of Aaron’s credibility.” 635 F. 3d at 1054.  The court explained that this was
critical given the absence of any physical evidence linking petitioner to the crime, and
Aaron’s own credibility problems.  Thus, through the inadmissible evidence, “the prosecution
made it much more likely that the jury would resolve any doubts about Aaron’s credibility in
favor of a conviction.”  635 F.3d at 1054.  The court went on to reject the state’s contention
that any harm was cured by the trial court’s limiting instructions, explaining that, in fact, “the
trial court made only a minimal effort to instruct the jury about the proper use of Lewis’
statement,” and that, given the “seriously prejudicial error” committed in this case, no limiting
instruction could have sufficed.  635 F.3d at 1055; see also id. (“To think that any amount of
instruction would enable a jury to disregard the damning substance of an out-of-court
statement like the one at issue here ...  and to consider that statement only for some
marginally-relevant collateral purpose simply defies human nature ....”).

409) Brandt v. Gooding, 636 F.3d 124 (4th Cir. 2011).  The Fourth Circuit affirmed the grant of
summary judgment in favor of petitioner on his claim that a South Carolina trial judge’s
summary decision finding him guilty of criminal contempt violated due process.  Petitioner
was the plaintiff in a legal malpractice suit against his former counsel (Gooding), and the
contempt issue arose after petitioner allegedly provided a fraudulent document to an expert
witness, who relied upon it in deposition testimony.  During a hearing on the issue of the
letter’s authenticity, the court heard evidence tending to show the letter was fraudulent.  
Gooding’s counsel then urged the court to provide various remedies, and suggested –for the
first time anywhere in the proceedings – that the court find petitioner in criminal contempt. 
Petitioner, who was without counsel at the time, responded that he had made substantial
efforts to secure representation, and that he had not arrived at the hearing ready for a trial. 
The judge, however, proceeded to find that petitioner had committed “‘a fraud’ upon the
court,” held him “in ‘direct contempt,” and sentenced him to six months in prison. 636 F.3d
at 129.  Petitioner challenged the trial court’s action on direct appeal, contending that the
circumstances did not warrant a summary proceeding, and that his due process rights to
notice, counsel and an opportunity to be heard had been violated.  The South Carolina
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Supreme Court disagreed, explaining that “South Carolina courts have always taken a liberal
and expansive view of the ‘presence’ and ‘court’ requirements” for direct contempt, and that
under that view, petitioner’s use of the fraudulent letter in connection with a “‘deposition
constituted an introduction of the document into the presence of the court, warranting a
citation for direct contempt.’” Id. at 130.

After finding it unnecessary to resolve the parties’ dispute over whether the South
Carolina Supreme Court adjudicated the merits of the due process claim, the Fourth Circuit
examined the issue in light of Cooke v. United States, 267 U.S. 517 (1925), and In re Oliver,
333 U.S. 257 (1948), and held that the state court’s decision was “contrary to” the rule laid
down in those cases.  636 F.3d at 133. The court explained that “summary criminal contempt
proceedings are available only in limited circumstances where an individual’s misconduct not
only occurs ‘within the “personal view” of the judge, “under his own eye,” but also disturbs
the court’s business.” Id. at 134 (citations omitted).  Because the circumstances in this case
– which included use of the fraudulent letter “in a deposition, not in open court,” and use of
expert testimony to establish that the letter was fraudulent – did not fit within the narrow
criteria drawn by the Supreme Court, the Fourth Circuit concluded that petitioner had been
entitled to “receive the traditional protections provided by the Due Process Clause of the
Fourteenth Amendment.” Id.  The Fourth Circuit went on to find that the lack of pre-hearing
notice of the criminal contempt charge was inconsistent with due process, “and undoubtedly
compromised his further due process rights to representation by counsel, provide testimony,
and examine the witnesses against him.” 636 F.3d at 136.

410) Wilson v. Knowles, 638 F.3d 1213, 1215-16 (9th Cir. 2011) (op. on denial of rehearing). 
A majority of the Ninth Circuit panel granted relief on petitioner’s Apprendi v. New Jersey
claim in this California three-strikes case.  In sentencing petitioner to 25 years to life for
driving under the influence with a prior felony in 2000, the state trial judge determined that
petitioner’s convictions for two offenses arising out of a fatal 1993 car accident each counted
as a “strike.”  For one of those prior convictions, however, the 200 0sentencing judge had to
find “three additional facts about the 1993 accident,” none of which were put at issue or
resolved during the 1993 proceeding.  In its brief opinion, the Ninth Circuit majority found
that the 2000 “judge’s fact-finding ... extended beyond any reasonable interpretation of
[Apprendi’s] prior conviction exception.” Later, after acknowledging that the state’s request
for rehearing had “afforded opportunity to take into account the Supreme Court’s summary
of its habeas jurisprudence in Harrington v. Richter, 562 U.S. 86 (2011),” the majority
concluded as follows:

No reasonable judge could rule that a conviction of causing bodily injury was
the same as a conviction of causing great bodily injury. No reasonable judge
could hold that a charge that might have been made and proved is equivalent
to an actual conviction. No reasonable judge could hold that the Apprendi
exception was satisfied by a California court, 7 years after the criminal
proceedings were completed, making a guess as to what could have been
proved if the 1993 prosecution of Wilson had been different. 

411) Breakiron v. Horn, 642 F.3d 126 (3rd Cir. 2011).  In this appeal following a district court
decision granting relief on petitioner’s Pennsylvania murder conviction (and death sentence)
but rejecting several challenges to an associated robbery conviction, the Third Circuit held
that petitioner was entitled to relief on the robbery conviction as well.  Petitioner was
convicted and sentenced to death for the murder and robbery of a bartender.  He never denied
killing or stealing, but asserted at trial that his voluntary intoxication left him unable to form
specific intent to kill, such that he was guilty only of third degree murder, and that he did not
decide to steal until after the homicide was complete, which made him guilty of theft rather
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than robbery.  Petitioner testified to that effect at trial, but was contradicted by a jailhouse
informant, Ellis Price, who provided the only evidence that petitioner had acted according to
a “premeditated and intentional” plan.  

In granting relief from the murder conviction, the district court found that the
prosecution violated Brady v. Maryland by suppressing information that Price had sought a
deal from prosecutors in exchange for his testimony, that he was a suspect in another criminal
case at the time he testified against petitioner, and that he had been convicted of a “crimen
falsi.”  642 F.3d at 132.  As to the robbery count, however, the district court found a lack of
materiality because Price had not provided any testimony directly related to that count.  The
Third Circuit disagreed, explaining that Price had provided the only evidence suggesting
petitioner planned and premeditated the crimes, and that the theft may have occurred during
a continuation of petitioner’s assault on the victim, each of which would distinguish mere
theft from robbery under state law.  The court also emphasized that Price’s testimony
undermined the credibility of petitioner’s own account, in which he claimed to have acted
impulsively while intoxicated, and to have decided to only after the fatal assault was
complete.  Because the state court had declined to reach the merits on the basis of a
procedural ground that was not adequate to bar federal review, the Third Circuit did not apply
§ 2254(d).

The Third Circuit went on to hold that petitioner was also entitled to relief on two
claims of ineffective assistance of counsel.  See SUCCESSFUL CASES – INEFFECTIVE

ASSISTANCE OF COUNSEL CLAIMS (summarizing grants of relief in this case on petitioner’s
ineffective assistance of counsel claims).

 
412) Wood v. Ercole, 644 F.3d 83 (2nd Cir. 2011).  A majority of the Second Circuit panel

granted relief in this New York first degree murder case, finding that the trial court’s error in
admitting petitioner’s videotaped statement to police was not harmless under Brecht. 
Petitioner was charged with hiring one Harry to shoot the victim, who had allegedly
mistreated petitioner’s girlfriend, Bernard.  At trial the prosecution’s case rested on the
testimony of Harry and Bernard, as corroborated by a videotaped statement petitioner gave
shortly after he told his interrogator, “I think I should get a lawyer.”   The state appellate court
and the federal district court agreed that petitioner had unambiguously invoked his right to
counsel such that admission of his statement violated the Fifth and Fourteenth Amendments,
but denied relief on the ground that admission of the statement was harmless.  The Second
Circuit majority agreed with the first determination, but rejected the second.   

After recognizing that “the ‘unreasonable application of Chapman [v. California]’
standard [for analyzing a state court’s finding that an error was harmless] does not survive Fry
[v. Plyler, 551 U.S. 112 (2007),]” 644 F.3d at 94, the Second Circuit majority examined the
evidence and determined that admission of petitioner’s videotaped statement was not harmless
under Brecht.  The majority noted that “only Bernard’s and Harry’s testimony directly linked
Wood to the crime,” and that the former had strong motives to protect herself, while the latter
was “the archetypal miscreant” who had been “in and out of jails, prisons and gangs,” and had
given “four contradictory statements ....”  644 F.3d at 94-95.  Emphasizing that “it is not for
us to decide whether we think that we would have voted to convict,” but “whether the
erroneous admission of Wood’s statement had a substantial  and injurious effect on the jury’s
decision,” the majority examined the record and found that the inadmissible statement had
been crucial to the prosecution’s success, both because it corroborated key pieces Harry’s and
Bernard’s testimony, and because it “locked” petitioner and his counsel into asserting an
“implausible” story at trial.  Id. at 96.  The majority summarized its conclusions as follows:

The prosecution’s case was based on the testimony of two questionable
witnesses: Harry, the admitted shooter, testifying to secure a lighter sentence,
and Bernard, Wood’s former girlfriend, who testified in the face of a
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potential prosecution for credit card fraud and possible deportation. The
critical question for the jury was whether these witnesses were credible. The
prosecution benefitted greatly by corroborating their testimony with
independent evidence, from Wood's own mouth, of Wood's involvement in
the murder. By reinforcing Harry’s and Bernard’s version of events, Wood’s
statement solved the credibility problem. ¶ The prosecutor honed in on this
point when he urged the jury to make credibility determinations based on
whether the testimony was “corroborated by other facts.” The “other facts”
to which he directed the jury were those contained in Wood’s statement,
which was the only evidence the prosecutor relied on to support Harry’s and
Bernard’s testimony. In a case such as this one, where guilt rests on witness
credibility, key evidence affecting credibility is not merely corroborative or
cumulative: by permitting the jury to credit otherwise suspect testimony, it
provides a key link in the prosecution’s case.

Id. at 98-99.

413) LaCaze v. Leger, 645 F.3d 728 (5th Cir. 2011), cert. denied, 565 U.S. 1174 (2012).  The
Fifth Circuit granted relief in this Louisiana second degree murder case, finding that the
prosecution violated Brady v. Maryland by failing to disclose favorable evidence, and that the
Louisiana Supreme Court unreasonably applied the Brady rule in denying post-conviction
relief.  Petitioner’s husband was shot and killed at their marital home by one Robinson, a long
time friend of the decedent, and petitioner’s partner in an extra-marital affair.  While
petitioner admitted knowing of Robinson’s plan to kill her husband – who had made known
his desire to be killed rather than endure dialysis treatments – she denied arranging the
shooting or intending that it be carried out.  At trial the prosecution’s proof of petitioner’s
intent to have Robinson kill her husband came exclusively from Robinson himself, and while
the prosecution disclosed an agreement with him under which he was permitted to plead guilty
to manslaughter, it did not disclose that it had made separate “assurances” to Robinson that
his son, who had driven him to and from the shooting, would not be prosecuted.  The
Louisiana Supreme Court found that the assurances had been given, were favorable, and had
not been disclosed, but denied post-conviction relief on the ground that they were not
“material” because Robinson’s plea agreement had been the “main source” of his possible
bias, and because the other evidence against petitioner was sufficient to support her
conviction. 645 F.3d at 736.  After accepting the state courts’ findings as to the first two
prongs of the Brady standard (i.e., favorability and suppression), the Fifth Circuit held that
the Louisiana Supreme Court’s materiality analysis involved an unreasonable application of
Brady.  The court explained that “[t]he materiality inquiry does not turn on which of two
competing sources of bias a court, in hindsight, determines the jury would have considered
more important,” id., and that materiality under Brady “‘is not a sufficiency of the evidence
test,’” id. at 737 (quoting Kyles v. Whitley, 514 U.S. 419, 435 n. 8 (1995)).  Having earlier
noted Robinson’s post-conviction testimony “that he probably would not have given his
statement implicating LaCaze if he had not received [the] assurance [concerning his son,” id.
at 735-36, the Fifth Circuit concluded that 

Robinson’s testimony was the only direct evidence of LaCaze’s intent, and
disclosure of his bias to the jury might have put the whole case in a different
light. In its opening statement, closing argument, and rebuttal, the State
argued that Robinson had no reason to lie. In circumstances like these, where
“the jury’s estimate of the truthfulness and reliability of [the witness] may
well be determinative of guilt or innocence,” the failure to disclose Brady
information is material. Napue [v. Illinois], 360 U.S. [246,] 269 (1959) ....
[T]he state court’s determination to the contrary was an unreasonable
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application of clearly established federal law.
Id. at 738.

414) Hodges v. Epps, 648 F.3d 283 (5th Cir. 2011).  The Fifth Circuit affirmed the grant of
penalty phase relief on petitioner’s Simmons v. South Carolina, 512 U.S. 154 (1994), claim
in this Mississippi capital case.  Petitioner’s claim arose out of the trial court’s undisputed
error in instructing the jury that its sentencing options included not only death or life without
parole (both of which were available under state law) but also life with the possibility of
parole (which was not available), and that the court would be required to impose life with the
possibility of parole in the event the jury could not agree on a verdict.  After noting the state’s
failure to challenge the district court’s determinations that the trial court had erred in charging
the jury that petitioner would be anything other than parole ineligible under any
circumstances, the Fifth Circuit examined the state’s contention that the Mississippi Supreme
Court’s finding that the error had been harmless “was not unreasonable.” 648 F.3d at 288. 
The Fifth Circuit determined that the trial court’s “first error” – i.e., its inclusion of the third
option of life with the possibility of parole – was harmless under Brecht since the instruction
as a whole had not precluded trial counsel from arguing that the jury could respond to
concerns about future dangerousness by choosing the life without parole option. Id. at 289. 
With regard to the “second error,” however, the Fifth Circuit recognized the possibility that
“‘at least one juror, despite a desire to vote for a sentence of life imprisonment without parole,
voted to impose a sentence of death to prevent a hung jury, and thus, Petitioner’s potential
release into society.’”  Id.  (quoting district court’s order).  The Fifth Circuit went on to agree
with the district court that the “prosecutor’s extensive reliance on the evidence of Hodges’s
future dangerousness” in closing argument created “grave doubt as to the harmlessness of this
error.” Id. at 290.  Finally, the court concluded that “the Mississippi Supreme Court’s finding
that such error was harmless was unreasonable.” Id. 

415) Ocampo v. Vail, 649 F.3d 1098 (9th Cir. 2011), cert. denied sub nom. Warner v. Ocampo,
567 U.S. 952 (2012).  The Ninth Circuit granted relief in this non-capital Washington first-
degree murder case, finding that the testimony of two detectives conveying the substance of
a non-testifying witness’ statements violated the Confrontation Clause.  At trial the
prosecution contended that petitioner, who had been riding in a van with three other men, had
shot the decedent during an attempt to steal his car.  Two of the van’s other occupants testified
against petitioner and identified him as the shooter, but the third man – Vasquez – did not
appear or testify.  In their testimony describing their investigation of the shooting, however,
the two detectives made several references to what the Ninth Circuit termed the “critical
substance” of Vasquez’s out of court statements, and presented that information as
corroboration of other evidence pointing to petitioner as the shooter.  “The prosecutor’s
closing argument then framed for the jury precisely what they were meant to take from the
detectives’ testimony:  that he had confirmed both Ocampo’s presence that night and that
Ocampo was the shooter.” 649 F.3d at 1113. The state court rejected petitioner’s
confrontation claim on direct appeal, reasoning that the detectives had only “implied the
outlines of Vasquez’s statement,” and had not testified to “the substance of any statements
Vasquez made.” Id. at 1105.

After determining that Vasquez’s statements “were undoubtedly testimonial,” the
Ninth Circuit surveyed the relevant clearly established federal law and concluded that, 

it is both clearly established Supreme Court law unaffected by Crawford and
an unreasonable application of the rule adopted in Crawford to regard
summarizing – or “outlining” – the substance of out-of-court testimonial
statements, directly or in a way from which “the nature of the statement ...
[can be] readily inferred,” as incapable of violating the Confrontation Clause. 
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Instead, if the substance of an out-of-court testimonial statement is likely to
be inferred by the jury, the statement is subject to the Confrontation Clause.
¶  Applying this principle, [the detectives’] testimony concerning Vasquez’s
statements constituted the introduction of testimonial statements against
Ocampo for Confrontation Clause purposes.

649 F.3d at 1111 (citation omitted).  The court later added that the state court’s decision may
also have been based on an unreasonable determination of the facts “[t]o the extent [it]
ignored” the clear import of one of the detectives’ references to Vasquez’s statements.  Id. at
1112 (citing § 2254(d)(2)). The court next determined that petitioner had not previously been
afforded an opportunity to cross-examine Vasquez, and that cross-examination of the
detectives was “no substitute for the direct confrontation guaranteed by the Sixth
Amendment.” Id. at 1113.  Finally, the Ninth Circuit held that the error was not harmless
under Brecht, explaining that the detectives’ references to Vasquez’s out of court statements
allowed the prosecution to compensate for the credibility problems of the two other van
occupants, and to more effectively contest the alibi evidence offered by the defense.

416) Love v. Cate, 2011 WL 3874873 at *1-2 (9th Cir. Aug. 31, 2011) (unpublished).  A
majority of the Ninth Circuit panel affirmed the grant of relief on petitioner’s Batson v.
Kentucky claim in this California battery case, holding that the district court “did not clearly
err in finding that race motivated the prosecutor’s peremptory strike against the only black
venire-member.”  The majority  explained that while the prosecutor claimed to have removed
the prospective juror “solely because he thought she was a social worker,” he “did not dismiss
non-black veniremembers within this category,” and that, while the prosecutor claimed a
practice of subjecting teachers and social workers to more thorough voir dire, he had not
adhered to that practice before exercising the challenged strike.

417) Sivak v. Hardison, 658 F.3d 898 (9th Cir. 2011).  The Ninth Circuit granted penalty phase
relief in the pre-AEDPA Idaho capital case, finding that the prosecution violated Napue v.
Illinois, 360 U.S. 264 (1959), by presenting the testimony of a jailhouse informant who
“committed perjury regarding his motives for testifying and his expectations of receiving
preferential treatment from the State.” 658 F.3d at 902.  Petitioner contended that  the
informant – Leytham – had made false statements about his motivation for testifying, and
about his expectation of benefits in exchange for his cooperation.  While Leytham had
claimed he was motivated by a desire to protect his own wife and children, four letters
revealed during discovery in federal district court showed that the prosecutor had arranged
to have Leytham’s charges in a neighboring county dismissed and had assisted him in getting
parole, that Leytham had also been an informant for a separate prosecution in Kansas, and that
he had sought and received cash payment as a “witness fee.”  Based on this information, the
Ninth Circuit found that “although there is no evidence of an explicit meeting of the minds
between Leytham and the prosecutor’s office, there is ample evidence of an implicit quid pro
quo between the prosecutor’s office and Leytham, and that this agreement was known to [the
prosecutor], [a state investigator], and Leytham.”  658 F.3d at 910.  After determining that
Leytham’s false testimony had not been prejudicial at the guilt phase because other strong
evidence supported the felony murder theory under which petitioner was convicted, the Ninth
Circuit reached a different conclusion with regard to the sentencing phase.  Recognizing that
the only evidence that petitioner had personally taken part in the homicide had come from
Leytham, a second, already discredited jailhouse informant (Grierson), and petitioner’s co-
defendant, who had an obvious motive to minimize his own culpability, the Ninth Circuit
assessed the impact of the false testimony as follows:

Had Leytham’s lies been exposed, the factfinder very likely would have
rejected Leytham’s testimony about Sivak’s confession [to personal
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participation in the homicide]. If the factfinder had rejected Leytham’s
testimony, it would have been forced to reconsider Grierson’s testimony as
well. Absent Leytham’s corroborating testimony regarding Sivak’s
confession, Grierson’s version of Sivak’s confession would have been called
into doubt. Because Grierson’s own lies were uncovered at trial and he even
admitted to being a “chronic liar,” the corroborating power of Leytham’s
testimony vis-a-vis Grierson’s is clear. Absent the overlap between
Leytham’s and Grierson’s testimony about Sivak’s confession, the judge
reasonably would have reconsidered his firm conviction that Sivak personally
committed the murder.

658 F.3d at 916-17.  The court went on to conclude that “there is a reasonable likelihood that
the sentencing outcome could have been different if the State had corrected Leytham’s
perjury.” Id. at 917.

418) Rice v. White, 660 F.3d 242 (6th Cir. 2011), cert. denied, 567 U.S. 914 (2012).  The Sixth
Circuit affirmed the grant of relief on petitioner’s Batson v. Kentucky claim in this Michigan
murder case, agreeing with the district court that the Michigan Supreme Court’s decision
affirming the rejection of the claim was based on an unreasonable determination of the facts
in light of the state court record.  After explaining the defects in the state court’s factual
determinations, the Sixth Circuit acknowledged that satisfaction of § 2254(d)(2) “only
removes AEDPA’s litigation bar,” such that petitioner was permitted to go forward with a
showing “that he is being held in violation of federal law by identifying, and prevailing on,
a federal claim.” 660 F.3d at 257.  Proceeding to the merits of the claim, the court observed
that the trial court had “breached its constitutional duty at step three of Batson ‘to determine
if the defendant has established purposeful discrimination,’” and had “[c]ompound[ed]” this
mistake by acting pursuant to the “apparent[] belie[f] that any Batson violation could be
‘cured’” through the subsequent seating of sufficient number of African-Americans.  660 F.3d
at 258.  Despite these mistakes, however, the Sixth Circuit determined that the trial court –
perhaps unwittingly – had made a finding of “invidious discrimination” which did not “appear
to be clearly erroneous or even erroneous at all.” Id. at 259.  The court explained:

With regard to Ms. Jones, the trial court dismissed the prosecutor’s proffered
reasons for her exclusion – that she was a professional woman with a child
close in age to the victim – as equally applicable to white women who were
not challenged. And with regard to Ms. Johnson, the trial court rejected the
prosecutor’s stated concerns about her demeanor, remarking that the trial
court noticed no problem. ... Additionally, although not dispositive, the
prosecutor’s peremptory challenges during the afternoon session were largely
against African–American jurors.

660 F.3d at 259.  “[T]he existence of an unmitigated Batson violation,” the Sixth Circuit
finally concluded, “requires that the conviction be vacated.” Id. at 260.

419) Doe v. Busby, 661 F.3d 1001 (9th Cir. 2011).  The Ninth Circuit affirmed the grant of relief
in this California non-capital murder and domestic violence case, finding that a jury
instruction which impermissibly lowered the prosecution’s burden of proof violated due
process and constituted structural error.  The instructional error arose out of the trial court’s
use of the combination of CALJIC 2.50.02 and 2.50.1, which allowed the jury to infer his
guilt of murdering his girlfriend if it found by a preponderance of the evidence that he had
committed prior unadjudicated acts of domestic violence.  After determining that Gibson v.
Ortiz, 387 F.3d 812 (9th Cir.2004), in which the Ninth Circuit found structural error in the use
of “instructions identical in all relevant respects to those given at Doe’s trial,” had not been
abrogated by Hedgpeth v. Pulido, 555 U.S. 57 (2008) (per curiam), or subsequent circuit
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decisions, the court held that petitioner was entitled to relief:
When the jury heard the preponderance instruction in tandem with the
reasonable doubt instruction and without a reconciliation from the trial court,
the jurors were left to guess which standard to apply. While we presume
jurors follow the instructions they are given, we cannot equally assume they
can sort out legal contradictions. The instructions directed the jury to
consider evidence of Doe’s prior unadjudicated acts of domestic violence,
most of which were wholly unrelated to the crimes with which he was
charged, to convict him, among other things, of first-degree murder. This was
error under Sullivan [v. Louisiana] and Gibson, and we affirm the district
court's issuance of a conditional writ.

661 F.3d at 1023 (citations omitted).

420) Merolillo v. Yates, 663 F.3d 444 (9th Cir. 2011), cert. denied sub nom. Martel v. Tuite, 568
U.S. 927 (2012).  The Ninth Circuit panel granted relief in this California first degree murder
case, finding that the trial court’s undisputed error in admitting the hearsay findings of a non-
testifying forensic pathologist was not harmless under Brecht.  The murder charge against
petitioner arose from the death of a 78 year old who had sustained head and torso trauma
when she was dragged along the road during a carjacking committed by petitioner a month
earlier.  While the immediate cause of death was a ruptured dissecting aortic aneurysm, the
prosecution asserted that this event was precipitated by the trauma sustained during the
dragging incident.  The defense disagreed, and causation became the central issue at trial.  The
evidence put before the jury included extensive, complex testimony from three medical
experts – two for the prosecution, one for the defense – who disagreed over whether, and to
what extent, torso trauma may have helped to bring about the aneurysm, but generally agreed
that head trauma had made little or no contribution.  The confrontation error occurred when
the prosecution was permitted to cross-examine the defense expert using the written report
of the non-testifying forensic pathologist who performed the autopsy, including the
pathologist’s finding that head trauma had contributed to the aneurysm.  The prosecution also
went on to emphasize the autopsy report finding in closing argument.

After agreeing with the prior determinations that admission of the head trauma
opinion violated the Confrontation Clause under pre-Crawford law, the Ninth Circuit
examined whether the error was harmless.  Using the approach illustrated in Delaware v. Van
Arsdall, 475 U.S. 673, 684 (1986), the court concluded that “the admission of [the
pathologist’s] opinion testimony had a substantial and injurious effect or influence in
determining the jury’s verdict.”  663 F.3d at 455.  The court explained that: the opinion taken
from the autopsy report went “straight to the heart of the case against Merolillo, since
causation was the issue most argued by both counsel,” and the opinion “was ... likely given
more weight ... as he was ... the actual pathologist who conducted the autopsy,” id. at 455; the
opinion was not cumulative since the pathologist was the only participant in the autopsy, and
his opinion was used to “impeach the lone defense expert” in case where the evidence for
murder was not “overwhelming,” id. at 456; the head trauma “opinion was not corroborated
by the testimony of the other experts,” id.; “cross-examination of [the pathologist] was
nonexistent because he was never called as a witness” at trial, and his appearance at a
preliminary hearing (where the presiding judge expressed disappointment in his testimony)
was not an adequate substitute, id. at 457; and “the strength of the prosecution’s case certainly
turned on the issue of causation,” id.  The Ninth Circuit went on to emphasize how complex
the medical testimony had been, and how difficult it was to separate the trauma suffered by
the victim during the carjacking from the pre-existing conditions that made her vulnerable to
the type of aneurysm she suffered, and then concluded:  “With all of these evidentiary
challenges, there is little question that at least some jurors likely resorted to shortcuts in

Successful Cases - Other Claims  1891 -- CTA



parsing the testimony. The jurors had several shortcuts to choose from in determining
causation, and each had a contested degree of certainty. ... [The non-testifying pathologist’s]
opinion, then, offered the sole certainty that head trauma contributed to [victim’s] death. ¶ 
Therefore, we have ‘grave doubt’ that the error ... was harmless ....” Id. at 458. 

421) Guzman v. Secretary, Department of Corrections, 663 F.3d 1336 (11th Cir. 2011).  The
Eleventh Circuit affirmed the grant of guilt-or-innocence phase relief in this Florida capital
case, finding that the state violated Giglio v. United States when its key witness (Cronin) and
its lead investigator (Sylvester) testified falsely about the existence of a deal between the state
and Cronin, and did not disclose that Sylvester had paid Cronin a $500 reward shortly before
she testified to the grand jury that indicted petitioner.  Although Sylvester testified at
petitioner’s state post-conviction relief hearing that she never informed the prosecutor of the
payment (and the prosecutor corroborated that assertion), the Eleventh Circuit agreed with the
Florida Supreme Court that, pursuant to Kyles v. Whitley, 514 U.S. 419 (1995), “Sylvester’s
knowledge of this evidence was imputed to the prosecutor.”  663 F.3d at 1349.  

The Eleventh Circuit began its assessment of the state courts’ denial of relief on
petitioner’s Giglio claim by agreeing with their conclusion that, given the extent to which
Cronin was actually impeached at trial, “[t]he addition of the truthful testimony about the
$500 reward would not have made a material difference in Cronin’s credibility to the finder
of fact.”  663 F.3d at 1350.  Despite this finding, however, the Eleventh Circuit went on to
determine that the Florida Supreme Court’s failure to account for the impact of the $500
payment on the motivation of Cronin – a prostitute and crack addict to whom $500 was a lot
of money – to lie rendered its decision defective.  The Eleventh Circuit then identified
“several reasons” why the Florida Supreme Court’s decision did not prevent a grant of federal
habeas relief:  (1) while the state court emphasized that another informant had also implicated
petitioner, and that the victim’s wounds were consistent with a knife possessed by petitioner,
the other informant had recanted before petitioner’s trial, and the knife wound evidence was
not particularly strong; (2) the state court also discounted the extent to which the trial was a
credibility contest between petitioner and Cronin, and the possibility that, had the $500
payment – and the timing of that payment – been disclosed, petitioner’s own (not implausible)
account would have prevailed;  (3) the state court “either did not consider or unreasonably
discounted the import of the fact that both Cronin and Sylvester testified falsely,” which
deprived petitioner’s defense counsel of the opportunity not only to mount a stronger
challenge to Cronin, but also to impugn the credibility of the state’s lead investigator.  663
F.3d at 1351-52.  The court further noted that the evidence against petitioner at trial “was
circumstantial and far from overwhelming”:

There were no eyewitnesses or unbiased observers who testified as to the
murder-robbery.  Guzman never confessed to law enforcement.  Both
witnesses who testified that Guzman had confessed, Cronin and Rogers [the
jailhouse informant], recanted their testimony at one time or another prior to
trial.  There was no blood or fingerprints on the sword recovered from [the
victim’s] room. ... As a result, Cronin’s and Detective Sylvester’s testimony
was the crux of the State’s case ..., and it was thus objectively unreasonable
to discount the effect of bias on that crucial body of evidence under the
totality of the circumstances in this case.

663 F.3d at 1354.  
Finally – and without specifically explaining why it was necessary in light of the prior

determinations that the state court had unreasonably applied Giglio’s materiality standard, and
that petitioner’s claim was meritorious – the Eleventh Circuit examined whether the error was
harmless under Brecht, and concluded that it was not.  See 663 F.3d at 1355-56.
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422) Magwood v. Warden, Alabama Dept. of Corrections, 664 F.3d 1340 (11th Cir. 2011).  On
remand from the Supreme Court, see Magwood v. Patterson, 561 U.S. 320 (2010), the
Eleventh Circuit panel affirmed the district court’s grant of relief on petitioner’s claim that
his due process right of fair warning was violated by the imposition of a death sentence made
possible only by the retroactive application of an unforeseeable judicial construction of
Alabama’s capital sentencing statute.   At the time petitioner shot and killed a sheriff in 1979,
Alabama’s statutory scheme directed that a jury impose death for such an offense, but further
required that a judge fix the actual punishment, and directed that death could be imposed only
after a finding of at least one statutory aggravating circumstance.  Although petitioner’s crime
supported a capital charge, it was undisputed that none of the aggravating circumstances set
forth in the statute applied, such that a death sentence could not be imposed according to the
statutory scheme.  Despite petitioner’s statutory ineligibility, however, the trial court
sentenced him to death under a construction of the sentencing scheme announced two years
after the offense in Ex parte Kyzer, 399 So.2d 330 (Ala. 1981), in which the Alabama
Supreme Court observed that the state legislature could not have intended to exempt
defendants convicted of capital murder, and held that trial judges could rely upon the
underlying capital charge in lieu of a separate statutory aggravating circumstance for death
eligibility.  Twenty-five years later, “[t]he Alabama Supreme Court ... held in unambiguous,
clear language that Kyzer is incorrect.” 664 F.3d at 1346.  After recounting these
developments, the Eleventh Circuit framed the issue as “whether Magwood’s death sentence
violated the fair-warning requirement of the Due Process Clause when the case that was
retroactively applied to him has since been held to be dicta and incorrectly decided.”  Id.

After determining that any procedural bar to merits review was “excused because
Magwood meets the test of being actually innocent of the death penalty,” id. at 1346, the
Eleventh Circuit held (as a matter of first impression in that court) “that a capital defendant
can raise a Bouie [v. City of Columbia, 378 U.S. 347 (1964),] fair-warning challenge to a
judicial interpretation of a statute that increases his punishment from life to death.”  664 F.3d
at 1348. The court then determined that “Magwood became ‘eligible’ for the death penalty
only when Kyzer interpreted the statute,” and that he “did not have fair warning that a court,
when faced with an unambiguous statute, would reject the literal interpretation.”  664 F.3d
at 1349.  The court went on to conclude that “Kyzer’s interpretation of the Alabama death
penalty statute was an unexpected and indefensible construction of narrow and precise
statutory language,” and “[t]he application of Kyzer to Magwood’s case violated the
fair-warning requirement of the Due Process Clause.”  Id. at 1349-50.

423) McGowen v. Thaler, 675 F.3d 482 (5th Cir. 2011), cert. denied, 568 U.S. 1030 (2012).  The
Fifth Circuit affirmed the grant of penalty phase relief on petitioner’s Penry claim, finding
that the “special issues” instructions given at his Texas capital trial prevented meaningful
consideration of “mitigating evidence of a disadvantaged background and good character.” 
675 F.3d at 493.  The court found that petitioner’s evidence fit within the broad definition of
mitigation prescribed by the Supreme Court’s decisions, but could not be fully accommodated
under the instruction provided to the jury, and that the prosecutor “also contributed to the
Penry concerns” by criticizing defense counsel for “ignoring the special issues and focusing
only on ‘life or death.’”  Id. at 495-96. Having found a Penry violation, the Fifth Circuit
concluded by rejecting the state’s contention that the error was “subject to harmless-error
review.”  Id. at 496.  The court explained that Nelson v. Quarterman, 472 F.3d 287 (5th Cir.
2006) (en banc), which had not been overruled or otherwise called into question, foreclosed
an inquiry into harmlessness.  See id.  See also Jones v. Stephens, 541 Fed.Appx. 399 (5th
Cir. 2013) (unpublished) (affirming grant of relief on Penry claim in Texas capital case, and
adhering to position that harmless error analysis was foreclosed by Nelson). 
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424) Salts v. Epps, 676 F.3d 468 (5th Cir. 2012).  A majority of the Fifth Circuit panel affirmed
the grant of relief on petitioners’ Holloway v. Arkansas, 435 U.S. 475 (1978), claim in this
Mississippi embezzlement case, finding that the Mississippi Court of Appeals’ rejection of
the claim was based on an unreasonable determination of the facts (§ 2254(d)(2)), and was
contrary to Holloway and its progeny (§ 2254(d)(1)).  Petitioners were a married couple
accused of embezzling funeral insurance premiums collected through a business they operated
in Mississippi over a period of approximately 17 years.  Days before their trial – and more
than two years after their indictment – the attorney petitioners had been sharing announced
that he was not prepared to go froward and requested a continuance, which the trial judge
denied.  Petitioners then terminated the attorney and retained new counsel, who quickly
recognized the existence of a conflict of interest based on joint representation, brought it to
the trial judge’s attention, and requested a continuance to permit the defendants to acquire
separate representation.  Without inquiring into the circumstances related to the alleged
conflict, the judge refused to delay the trial any further because he had a “recollection” that
petitioners had previously waived their right to conflict-free counsel.  At a post-trial hearing
following petitioners’ conviction, however, the same judge remarked that counsel had failed
to raise the conflict issue before trial.  On direct appeal, the Mississippi Court of Appeals
rejected the conflict claim on the grounds that petitioners had waived their right to conflict-
free representation, and that the trial judge had been under no obligation to inquire into the
conflict because counsel’s pre-trial objection did not constitute a showing of an actual
conflict.

Reviewing the federal district court’s grant of relief, the Fifth Circuit majority took
the waiver and duty-to-inquire issues relied upon by the state appellate court in order. 
Beginning with the waiver finding, the majority noted the “complete lack of evidence of
waiver,” and explained as follows:

This [waiver] determination rested solely on the earlier “recollections” and
“averments” of the trial judge and, somewhat incredibly, counsel for the
State. Of course, the State[] ... now concedes that “the state court erred” in
its waiver determination. Given the lack of any supporting evidence in the
record and the trial judge’s about-face on the issue, this conclusion was an
unreasonable determination of fact.  ¶  The Mississippi court’s waiver
determination was also contrary to law: specifically, the “high standar[d] of
proof for the waiver of constitutional rights [set forth by the Supreme Court
in] Johnson v. Zerbst. ... In finding a waiver based on the “recollections” of
the trial judge – which he later recanted – with no corroborating record
evidence, the state appeals court neglected the Supreme Court’s command to
indulge “every reasonable presumption” against waiver.

676 F.3d at 476 (footnotes omitted). 
Turning to the trial judge’s refusal to inquire about the possible conflict in light of

counsel’s objection, the Fifth Circuit majority found that “[t]he state appeals court’s decision
was contrary to law because it wrongly held that a defendant must always show actual
conflict, even where the trial court failed to investigate counsel’s timely motion.” 676 F.3d
at 477.  The majority also rejected the state’s contention that relief should be denied because
the trial judge had found counsel’s objection to be untimely, explaining that the record
showed no solid proof of such a finding, and that, in any event, the relevant state court
decision for § 2254(d) purposes was the one issued by the state court of appeals, which had
“dismissed th[e] claim because it erroneously concluded that a petitioner must always show
an actual conflict.”  Id. at 479 (footnotes omitted).  

Finally, the majority examined the merits of petitioners’ Holloway claim and held that
it was timely, and sufficiently detailed to have required further inquiry by the trial court.
“Because the trial court failed to investigate,” the majority held, “reversal is required under
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Holloway.” 676 F.3d at 481.

425) Simpson v. Warren, 2012 WL 1181123 (6th Cir. April 10, 2012) (unpublished).  The Sixth
Circuit affirmed the district court’s grant of relief in this Michigan assault with intent to
murder and possession of a firearm case, finding that the prosecutor’s introduction of
inflammatory and inadmissible evidence, and misconduct during closing argument, violated
due process under Darden v. Wainwright, 477 U.S. 168 (1986).  The improper evidence
focused on a witness’ claim that petitioner had held a gun to her head during a robbery  that
preceded the assault for which petitioner was being tried.  Despite the trial court’s ruling that
the prosecutor could present minimal proof of petitioner’s participation in the robbery to show
his possible motive for later attempting to shoot a police officer – the crime for which he was
on trial – the prosecutor exceeded that limitation, and elicited details that reflected poorly on
petitioner’s character but were otherwise irrelevant to the charges before the jury.  In closing
argument the prosecutor capitalized on that evidence, and made otherwise inflammatory
arguments urging the jury not to require that the state “dump” the officer’s body before the
jurors in order to secure a conviction.  After determining that the Michigan Court of Appeals
had “unreasonably applied clearly established federal law” by finding no error under state law
and “ignor[ing]” the federal due process question, and after noting that the prosecutor had
amassed a record of five reversals for misconduct in other cases, the Sixth Circuit found that
the conduct in this case was both improper and flagrant.  The court went on to conclude that 

the state court failed to grasp the breadth of the prosecutor’s improper
questions and statements, and no reasonable jurist who considers the
prosecutor’s misconduct and the actual weight of the evidence against
petitioner would conclude that petitioner's right to due process was
vindicated. Because these repeated inflammatory and improper statements
were largely calculated to incite the jury’s passions, and undermine
petitioner’s sole proof of innocence, it was unreasonable for the Michigan
Court of Appeals to dismiss petitioner’s prosecutorial misconduct assignment
of error.

2012 WL 1181123 at *13.

426) Harris v. Hardy, 680 F.3d 942 (7th Cir. 2012).  The Seventh Circuit granted relief in this
formerly capital Illinois murder and armed robbery case (petitioner’s death sentence was
commuted by former Gov. Ryan), finding that the prosecution violated Batson v. Kentucky
during jury selection, and that the state courts’ decisions rejecting petitioner’s claim were
based on multiple unreasonable determinations of the facts in light of the evidence.  “[T]he
State exercised 17 of its 20 peremptory challenges on African Americans,” which the state
trial court found “established a prima facie case of discrimination.”  680 F.3d at 947.  The
Seventh Circuit agreed with that determination, but noted that this “staggering” pattern of
strikes appeared to have been “overlooked” during the Batson step-three analyses conducted
by both the state trial court and the state supreme court. Id. at 951; see also id. 951-52 (“Like
the trial court, the state supreme court examined each challenged strike and each reason given
for a strike individually and without giving weight to the overall picture that points to the
conclusion that the prosecution acted with discriminatory intent in using peremptory
challenges.”).  The Seventh Circuit went on to declare that, “[e]ven more compelling ... is the
fact that the State’s proffered reasons are simply unbelievable in light of all the evidence
presented in the State court proceeding, even when viewed under the highly deferential
standard of review that constrains us here.” Id. at 953.  After noting that many of the
prosecutor’s stated reasons for exercising strikes “misstated or mischaracterized the record,”
and that “a comparative juror analysis shows that the purported reasons for striking certain
African-Americans were not equally applied to non-African-Americans,” the court determined
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that “[t]he only reasonable inference that can be drawn from the record is that the proffered
reasons were pretexts for purposeful race discrimination. The state court’s contrary finding
was based on an unreasonable determination of the facts and thus its decisions were
unreasonable.” Id.  In support of this conclusion, the Seventh Circuit proceeded through a
detailed analysis of the record relating to five prospective jurors removed by the prosecutor,
and the reasons proffered for their removal, and found that the state courts’ decisions
upholding the strikes had been based on a series of unreasonable factual determinations. The
court then “sum[med] up” as follows:

[T]he state court’s credibility findings are clearly contradicted by the record
and it was unreasonable for the court to credit the prosecutor’s race-neutral
explanations for striking several African American prospective jurors. The
pattern of strikes against African Americans gives rise to an inference of
discrimination. The State proffered implausible and pretextual justifications
for the strikes. And a comparative juror analysis shows that some of the
State’s proffered reasons for striking African Americans applied equally to
similar non-African Americans whom the State accepted as jurors, which
tends to prove purposeful discrimination.

680 F.3d at 965.

427) Batchelor v. Cain, 682 F.3d 400 (5th Cir. 2012).  The Fifth Circuit affirmed the grant of
relief on petitioner’s Faretta v. California claim in this Louisiana armed robbery case.  It was
undisputed before the Fifth Circuit that petitioner had clearly invoked his right to self-
representation prior to trial, and the only question was whether either of “two events establish
a reasonable basis upon which the state appellate court could have implicitly found that
Batchelor waived his right to represent himself after filing his ... Faretta motion.” 682 F.3d
at 408.  The first event occurred during an “attempted arraignment” on the same day the
Faretta motion was filed, when petitioner responded to the trial court’s inquiry about how he
planned to proceed (his lawyer had not shown up for the proceeding) by stating, “Your Honor,
I rather not say unless I have a presence of counsel.”  Id.  The Fifth Circuit viewed the record
of this proceeding as “clear and convincing evidence that Batchelor did not abandon his
request,” explaining that:

No one involved in Batchelor’s trial court proceedings ...ever suggested that
Batchelor’s unwillingness to plead without conferring with counsel
constituted a waiver of his Faretta request. Additionally, at the time
Batchelor declined to plead without [counsel] present, the trial court had not
yet ruled on Batchelor’s Faretta motion. Batchelor had not been told that he
would be allowed to proceed pro se, either with or without the assistance of
standby counsel, and did not have counsel present. It is not an indication of
abandonment of a request to proceed pro se for a defendant in such a
situation to decline to take the potentially drastic step of entering a plea. 

682 F.3d at 408-09. 
The second event occurred during a hearing on pretrial motions, including the Faretta

motion, and the Fifth Circuit again found “clear and convincing evidence that Batchelor did
not equivocate or abandon his request.”  682 F.3d at 410.  When the motion came up for
consideration, the prosecutor opposed it, defense counsel explained petitioner’s rationale for
having filed it and his own willingness to serve as standby counsel, and petitioner himself
simply answered “No, sir” when asked whether he had “anything to say.” Id. at 411.  On the
basis of that exchange, the state contended that petitioner abandoned his Faretta motion when
he “failed to reiterate [it] when the trial court asked if he had anything to say.”  Id.  The Fifth
Circuit disagreed, observing that “Batchelor was not required, in order to avoid waiver, to add
anything to the straightforward request that he had already made plain in writing. It was the
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trial court, and not Batchelor, which failed to respond properly to the discussion of the Faretta
motion.” Id. at 412.  The court went on to conclude that, “[a]s the record admits of no basis
for a finding that Batchelor waived his request to represent himself prior to its erroneous
denial by the [state] district court ... the only reasonable factual determination would have
been that Batchelor did not waive his request. ... Therefore, we conclude that the state
appellate court’s decision that Batchelor was not impermissibly denied the right to represent
himself was based on an objectively unreasonable determination of the facts.” Id. at 413.

428) Wolfe v. Clarke, 691 F.3d 410 (4th Cir. 2012).  The Fourth Circuit affirmed the grant of
relief in this Virginia murder-for-hire capital case, finding that the prosecution violated Brady
v. Maryland by suppressing a police report impeaching its key witness, and that petitioner had
shown cause and prejudice to overcome the default of the Brady claim resulting from his
failure to present it to the state courts.  Petitioner’s convictions arose out of the murder of a
drug dealer.  While it was undisputed that the murder was actually committed by one Barber,
the theory underlying the prosecution of petitioner was that he had hired his friend, Barber,
to carry out the killing.  Barber testified to that effect – in exchange for a sixty year sentence
– at petitioner’s trial, and petitioner was convicted of capital murder, conspiring to distribute
marijuana, and a related firearms count.  After petitioner’s state post-conviction proceedings
were complete and his federal habeas petition had been filed, Barber signed an affidavit
recanting his testimony against petitioner.  Acting on that development, petitioner
immediately amended his federal petition to include a Brady claim, and an argument that the
claim should be reviewed on its merits via the Schlup v. Delo, 513 U.S. 298 (1995), actual
innocence gateway; he later added requests for discovery and an evidentiary hearing.  The
district court denied relief without a hearing, but the Fourth Circuit remanded for further
consideration of petitioner’s entitlement to a hearing, discovery and merits review.  On
remand, the district court held that petitioner had satisfied Schlup, then granted discovery and
a hearing.  During the “contentious” discovery proceedings that followed, the prosecution
grudgingly disgorged the “Newsome report” (among many other favorable documents) which
showed that Detective Newsome had suggested the murder-for-hire theory involving
petitioner to Barber as a way for Barber to improve his own bargaining position.  After an
evidentiary hearing at which Barber recanted his testimony against petitioner under oath, the
district court found a series of Brady violations and granted relief from all of petitioner’s
convictions.  

On appeal, the Fourth Circuit found it unnecessary to look beyond the suppressed
Newsome report, which it described as “[t]he single, plainly momentous item of suppressed
Barber impeachment evidence ....” 691 F.3d at 417.  After rejecting several procedural
arguments asserted by the state, the court observed that the absence of an adjudication on the
merits by the state court rendered § 2254(d) inapplicable, then held that petitioner had
satisfied all three components of the Brady test.  The Newsome report was “favorable”
because it was “indubitably impeaching, in that it establishes a motive not only for Barber to
implicate someone else, but to point the finger specifically at Wolfe.” Id. at 423.  After noting
that “[t]he Commonwealth did not contest the suppression issue,” and that the “willfulness
or inadvertence” of the prosecution’s nondisclosure is irrelevant under Brady, the Fourth
Circuit made clear that, in this case, “the Commonwealth’s suppression ... was entirely
intentional.”  Id.; see also id. at 424 (quoting district court’s criticism of prosecutor’s
description of his disclosure policy, and adding that, “We sincerely hope that the
Commonwealth’s Attorney and his assistants have finally taken heed of those rebukes”).  The
Fourth Circuit also had no difficulty finding materiality, explaining that, “[i]n these
circumstances, where ‘the jury had to believe that Barber was credible and that his version
of events was in fact truthful and accurate in order to support [Wolfe’s] conviction,’ the
materiality of the Newsome report is manifest.”  Id. at 424 (quoting district court order). 
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Finally, a majority of the Fourth Circuit panel upheld the district court’s
determination that the Brady violation resulting from suppression of the Newsome report
warranted a grant of relief from petitioner’s drug conspiracy and firearms convictions as well
as his capital murder conviction.  While the majority acknowledged that the conspiracy and
firearm convictions were supported by admissions made during petitioner’s own testimony,
it also accepted his contention that those admissions had been made necessary only because
of the circumstances created by the Brady violation.  The majority explained:

Because the Commonwealth concedes that Wolfe’s trial testimony was
central to his drug conspiracy conviction and sentence, and because the
Commonwealth cannot prove that Wolfe would have testified if the
Newsome report had not been suppressed, we agree with the district court
that Wolfe is entitled to vacatur of all three of his state convictions.

691 F.3d at 426.

429) Munchinski v. Wilson, 694 F.3d 308 (3rd Cir. 2012).  The Third Circuit affirmed the district
court’s grant of the previously authorized second habeas petition in this Pennsylvania double
murder case known as the “Bear Rock Murders,” noting the state’s concession on the merits
of petitioner’s Brady v. Maryland claims and rejecting its contentions that the claims were
barred as untimely, defaulted, and not sufficiently supported to warrant consideration in a
second federal petition.  After one jury hung, the prosecution’s theory at the second trial was
that petitioner, a co-defendant, and one Bowen – who became the key witness after contacting
law enforcement from prison and offering his assistance – went to see the victims about a drug
transaction, and that petitioner and the co-defendant raped the victims, then shot them.  Aside
from Bowen’s testimony, the prosecution presented testimony from three acquaintances and
a jailhouse informant who claimed that petitioner had made inculpatory remarks to them. 
Through years of investigation and court-ordered discovery, three state post-conviction
proceedings, and two federal habeas proceedings, petitioner amassed an array of material,
previously suppressed information, including doctored investigative reports, inconsistent
statements, witness-coaching, and wilful non-compliance with post-conviction orders for
evidence production.  Among other things, the new information established that “the murders
could not have happened as the Commonwealth proposed at trial” because “the
Commonwealth’s timeline is inconsistent with the physical evidence,” and “Bowen, the only
witness who could provide any details supporting the Commonwealth’s theory of the case,
was not even in Pennsylvania the night of the murders ....” 694 F.3d at 335-36; see also id. at
336 (noting that the witnesses who claimed to have heard petitioner confess had a clear
“motivation to fabricate”).  After rejecting the state’s various procedural defenses, the Third
Circuit noted that the state had “expressly and rightly conceded” that the state court’s denial
of relief involved an unreasonable application of Brady.  The court then concluded with the
following observation:  “It seems that the Commonwealth’s decision to appeal the District
Court’s judgment may have been motivated by considerations external to this particular case,
because it is difficult to discern any significant justification on this record for continuing to
defend what is now acknowledged by all to be a badly tainted and highly suspect conviction.” 
Id. at 339.

430) Garrus v. Secretary of Pennsylvania Dept. of Corrections, 694 F.3d 394 (3rd Cir. 2012) (en
banc).  The en banc Third Circuit granted relief in this Pennsylvania manslaughter case,
finding that the state court unreasonably applied Apprendi v. New Jersey by relying on judicial
fact-finding to sentence petitioner under the state’s “three strikes” law.  Prior to his
manslaughter conviction, petitioner had pled guilty to second degree burglary, which, by
definition, required that the burglarized building was unoccupied, and therefore did not
qualify as a “strike” for purposes of enhancing the manslaughter sentence.  Relying on police
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reports and witness statements from the burglary incident, however, the judge in the
manslaughter case determined that the building had been occupied.  Based on that
determination, the judge treated petitioner’s guilty plea to second degree burglary as a
conviction for first degree burglary, counted it as a “strike” pursuant to state law, and
enhanced petitioner’s sentence accordingly.  

After a review of the facts and the relevant Apprendi doctrine, the Third Circuit found
as follows:

Under AEDPA there is undoubtedly a broad spectrum of reasonable
applications of th[e Apprendi] rule, but a fact that actually defies and
contradicts a prior conviction falls squarely outside the spectrum of
reasonable interpretations. We can find no reasonable basis for applying
Apprendi to allow judicial finding of a fact that is inconsistent with and
contradicts the facts established through constitutional procedures. The very
reason for the [prior conviction] exception [addressed in Almandarez-Torres
v. United States, 523 U.S. 224 (1998),] is to recognize facts that have already
“been established through procedures satisfying the fair notice, reasonable
doubt, and jury trial guarantees.” The phrase “fact of a prior conviction”
might be reasonably construed to allow judicial factfinding of a fact
underlying a prior conviction or a fact consistent with a prior conviction.
However, absent case law authorizing some type of paradoxical
interpretation, “fact of a prior conviction” cannot reasonably be interpreted
to allow judicial factfinding of a fact contradicting a prior conviction or a
fact inconsistent with a prior conviction.  ¶  No existing precedent so much
as hints that a paradoxical interpretation of Apprendi might be reasonable.
Thus, under Apprendi, it was objectively unreasonable for the state court to
allow Garrus to be sentenced beyond the statutory maximum based on a mere
allegation that actually defied and contradicted his prior conviction. 

694 F.3d at 405-06 (citations and footnotes omitted).  The court went on to find that “[t]here
is no doubt that the state [appellate] court’s determination relied on its application of
Apprendi to uphold the trial court’s decision to increase the length of Garrus’s sentence, and
that Garrus has therefore shown a ‘substantial and injurious effect,’” such that the error was
not harmless.  Id. at 412.

431) Harris v. Thompson, 698 F.3d 609 (7th Cir. 2012), cert. denied, 569 U.S. 1017 (2013).  The
Seventh Circuit granted relief in this Illinois non-capital murder case, finding that petitioner’s
rights to present a defense and effective assistance of trial counsel were violated when the trial
judge excluded testimony from a six year old defense witness.  Petitioner was charged with
the murder of her four year old son, who was found in his room, asphyxiated with an elastic
band from a bed sheet around his neck.  Petitioner gave two different confessions to law
enforcement. The first was quickly revealed to be inconsistent with the physical evidence; the
second was given after 27 hours of interrogation, and petitioner disavowed it at trial as having
been coerced.  The only person in the room at the time of the child’s death was his six year
old brother, who consistently reported that his younger sibling had wrapped the elastic band
around his own neck (as he had been observed doing in the past), and that neither of his
parents were present when the incident occurred.  At trial, the prosecution opposed the
admission of the six year old’s testimony on the ground that he was not a competent witness. 
The trial court responded to the objection by conducting a hearing, at which the burden of
proving admissibility was erroneously placed on the defense.  After a proffer of the child’s
testimony that included some poorly formulated questions to which the child gave responses
susceptible to more than one interpretation (e.g., whether Santa Claus was “real” as compared
to cartoon characters), the trial court found him incompetent on the grounds that he lacked the
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ability to distinguish between reality and fantasy, or to recall and relate the relevant events,
and may have lacked the ability to distinguish between truth and falsehood.  Following her
conviction, petitioner moved for a new trial on the grounds, inter alia, that the trial court
violated her right to present a defense by excluding the child’s testimony, and that trial
counsel had been ineffective for failing to object to the trial court’s misallocation of the
burden at the witness competency hearing, and for failing to present additional evidence,
including expert testimony and notes taken by an investigator who interviewed the child the
day after the incident.  The trial court acknowledged the burden allocation error, but
concluded that the result would have been the same even absent the mistake, and made no
reference to the compulsory process argument.  On direct appeal, the Illinois Appellate Court
upheld the exclusion of the six year old’s testimony under state law, again without reference
to the federal compulsory process component, and rejected the ineffective assistance of
counsel claim on the ground that petitioner had not been prejudiced. 

After determining that the state courts had not adjudicated the merits of petitioner’s
right to present a defense claim, the Seventh Circuit found that the excluded testimony was
both favorable and material, and that its exclusion was arbitrary and disproportionate to the
state law purpose furthered by its exclusion.  Drawing heavily from Brady v. Maryland
doctrine, the court explained the favorability and materiality of the evidence by emphasizing
that “[n]o other witness testified to what actually happened in the moments before [the child]
died,” and that “[i]t is reasonably likely it would have significantly altered the balance of
evidence to tip the scales in Harris’s favor.” 698 F.3d at 628; see also id. (“As the trial court
itself acknowledged, [the excluded] testimony was ‘critical’ to the defense. The testimony was
new, favorable, and not cumulative.”).  The court also acknowledged that petitioner’s
confession “was powerful evidence” against her, but added that “the jury had reasons to
question its reliability, too – reasons in line with leading research on false confessions.”  Id.
at 631.  With regard to arbitrariness and disproportionality, the Seventh Circuit’s own
assessment of the record indicated that the witness was not “so unreliable ... as to justify
depriving the defense of this uniquely exculpatory testimony,” but was instead on par with
child witnesses presented by the prosecution in other cases. Id. at 636.  “[O]n the evidence
before it,” the Seventh Circuit concluded, “the [trial court’s] exclusion [order] was ‘arbitrary
or disproportionate’ to the interests served by the competency rule,” and therefore “violated
Harris’s right to present a complete defense under the Sixth and Fourteenth Amendments ....” 
Id. at 639.  

The court went on to hold that petitioner was also entitled to relief on his ineffective
assistance of counsel claim.  [see SUCCESSFUL CASES – INEFFECTIVE ASSISTANCE OF

COUNSEL ISSUES, supra].

432) Cudjo v. Ayers, 698 F.3d 752 (9th Cir. 2012), cert. denied sub nom. Chappell v. Cudjo, 569
U.S. 1013 (2013).  A majority of the Ninth Circuit panel granted guilt-or-innocence phase
relief in this California capital case, finding that the California Supreme Court’s decision
upholding the exclusion of critical defense evidence pointing to a different perpetrator was
“contrary to” Chambers v. Mississippi, 410 U.S. 284 (1973), and that the error was not
harmless under Brecht v. Abrahamson, 507 U.S. 619 (1993).  Petitioner was charged with
murder during the commission of robbery and burglary in connection with the death of a
woman who lived a short distance from the trailer he shared with his brother, Gregory.  At
trial the prosecution’s evidence included: testimony from the victim’s surviving child, whose
description of the assailant more closely resembled Gregory than petitioner; the transcript of
Gregory’s preliminary hearing testimony, in which he had claimed petitioner confessed to him
before refusing to testify at trial; and evidence that semen consistent with petitioner but not
Gregory had been found on the victim.  Petitioner countered by asserting that the semen
resulted from a consensual encounter with the victim prior to the fatal assault on her, and that
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Gregory was the actual killer, and had confessed his guilt to one Culver, a fellow jail inmate
who had been acquainted with the Cudjo brothers for 15 to 20 years.  When defense counsel
attempted to present Culver’s testimony, the prosecution objected on the ground that Culver’s
background, demeanor, and relationship to petitioner rendered him a “liar” who was
“unworthy of belief.” 698 F.3d at 757.  After agreeing with defense counsel that the evidence
fell within the hearsay exception for statements against penal interest, the trial court
nevertheless excluded Culver’s testimony on the grounds that it lacked “indicia of reliability”
and threatened to prejudice the prosecution.  Id. As a result, petitioner was prevented from
presenting any evidence (other than his own testimony) of Gregory’s guilt.  In closing
argument, the prosecution attacked the credibility of petitioner’s story, arguing, inter alia, that
“it  was implausible that ‘this [victim] is going to have intercourse with a strange man –
frankly any man – a black man, on her living room couch with her five year old in the
house.’”  698 F.3d at 769. 

On direct appeal the California Supreme Court found that Culver’s testimony had not
lacked indicia of reliability, and that the trial court had erred by making the admissibility
determination on the basis of its own assessment of Culver’s credibility, but found no due
process violation because “‘the mere erroneous exercise of discretion under ... “normal”
[evidentiary] rules does not implicate the federal Constitution.’”  Id. at 759 (quoting state
court opinion).  Assessing the state law error it had identified under the California harmless
error standard – which prescribed a “lower threshold” than Chapman v. California – the
California Supreme Court concluded that petitioner had not been prejudiced by the exclusion
of Culver’s testimony.  

On appeal from the denial of federal habeas relief, the Ninth Circuit majority found
strong parallels between this case and Chambers:

Here, as in Chambers (...), the evidence at trial pointed to a single person
committing murder, and the issue of the case was the identity of the
perpetrator. As in Chambers, Petitioner “endeavored to develop two grounds
of defense”: that he did not kill the victim, but that an identifiable other
person did. In both cases, the alternate suspect had allegedly previously
confessed to the crime; the defense was prevented from cross-examining the
alternate suspect at trial; and the trial court’s application of the hearsay rules
prevented the defendant's witness from  testifying to the alternate suspect’s
confession.  ¶  In Petitioner’s case, the California Supreme Court determined
that this confession, if it came about as Culver claimed, “was probably true,”
and was given “under circumstances providing substantial assurances that
the confession was trustworthy.” ...  Furthermore, the court determined that
this evidence would not be prejudicial, confusing, or unduly time-consuming. 
Thus, no government interest outweighed the value of admitting relevant
evidence highly necessary to Petitioner's presentation of his defense. ... As
a result, Chambers should have controlled. The California Supreme Court
should have determined that the trial court’s errors and abuse of discretion
violated Petitioner's constitutional right to present a defense.

698 F.3d at 765-66 (citations omitted).  The majority went on to observe that “any distinctions
between this case and Chambers are distinctions without a difference,” and held that “the
California Supreme Court’s holding was ‘contrary to ... clearly established Federal law.’”  Id.
at 767-68 (footnote omitted).  

Turning to the question of harmlessness, the Ninth Circuit majority found it
unnecessary to defer to the California Supreme Court’s conclusion because that court had
applied a standard materially different from the one prescribed by Chapman.  After explaining
that most of the evidence was as consistent with Gregory’s guilt as petitioner’s, the Ninth
Circuit majority emphasized the combined impact of the exclusion of Culver’s testimony and
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the prosecution’s inappropriate reference to race in its closing argument:
[T]he trial court’s exclusion of Culver’s testimony meant that the only
testimony Petitioner had to support his theory of the case was his own.
Petitioner’s argument hinged on the jury believing that the victim would be
willing to have consensual sex with Petitioner. The prosecutor’s
inappropriate racial statements struck at the core of this defense, by using
racial bias to discredit Petitioner’s testimony. Thus, because Petitioner’s
testimony was discredited by an inflammatory racial comment, the exclusion
of Culver’s testimony became even more prejudicial, dramatically increasing
the likelihood that its exclusion “had [a] substantial and injurious effect or
influence in deter mining the jury’s verdict.” 

698 F.3d at 770.

433) Ortiz v. Yates, 704 F.3d 1026 (9th Cir. 2012).  A majority of the Ninth Circuit panel granted
relief in this California willful infliction of corporal injury case, finding that the trial court’s
restriction on defense counsel’s cross-examination of the alleged victim violated the
Confrontation Clause, and that the California Court of Appeal’s decision to the contrary
involved an unreasonable application of federal law.  The charges arose after petitioner’s
wife, Miriam, appeared at the local police department with facial bruising and a swollen knee
and reported that petitioner inflicted the injuries during an argument.  As the trial date neared,
however, Miriam became reluctant to assist the prosecution.  In response, a deputy D.A. sent
word to Miriam that a failure to cooperate could result in her being jailed and losing her child. 
After the trial court denied a defense motion to disqualify the prosecutor’s office, the case
proceeded to trial with Miriam, testifying under use immunity, as the key witness.  Her direct
testimony was generally consistent with her original statement to police.  On cross-
examination defense counsel attempted to question her about the threat issued by the deputy
D.A., but the trial court sustained the prosecution’s objections, noting the possibility that
allowing the questioning would make it necessary for some of the attorneys involved in the
case to testify as well.  On direct appeal, petitioner challenged the restriction on cross-
examination as a violation of both state evidence law and the Sixth Amendment.  The Court
of Appeal agreed that the trial court had erred under state law, but found the error harmless
under California’s standard for harmless error; the court did not expressly rule on the Sixth
Amendment claim.

The Ninth Circuit majority began its analysis by determining that § 2254(d) was
applicable because the Court of Appeal had “implicitly decided the merits of [the]
Confrontation Clause claim.”  The majority explained that the state court had “acknowledged”
the presence of the claim, and by citing a particular decision in its opinion had “indicated that
in its view the trial court’s error did not reach constitutional magnitude.” 704 F.3d at 1034. 
Proceeding to the merits, the majority framed the relevant questions as “(1) whether Ortiz’s
proffered cross-examination sufficiently bore upon Miriam’s credibility such that no
fairminded jurist could disagree that the cross-examination could have influenced the jury’s
assessment of her; and (2) whether any countervailing interests could reasonably have
justified the trial court’s curtailment of cross-examination.”  Id. at 1036.  As to the first
inquiry, the majority emphasized Miriam’s status as the prosecution’s central witness, and
observed that, “without any testimony regarding the perceived threat, jurors had no reason to
question Miriam’s reasons for testifying against her husband.” Id. at 1036.  With regard to the
second inquiry, the Ninth Circuit majority noted that the state Court of Appeal’s decision
“contain[ed] no discussion as to what interests, if any justified the trial court’s restriction on
cross-examination,” then undertook its own analysis of the possibilities that the prosecution
might have suffered undue prejudice, and that the additional questioning might have created
unnecessary delay.  Id. at 1036-37.  After finding that neither possibility was substantial or
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proportional to any valid purpose, the majority concluded that the state Court of Appeal’s
rejection of petitioner’s Confrontation Clause claim “was objectively unreasonable.”  Id. at
1038.

Finally, the majority undertook its own harmlessness analysis under Brecht v.
Abrahamson and Delaware v. Van Arsdall, and held that “the trial court’s restriction on
Ortiz’s ability to cross-examine Miriam had a substantial and injurious effect on the jury’s
verdict.”  704 F.3d at 1039.  After re-emphasizing her importance to the prosecution’s case,
and adding that the case overall “was hardly overwhelming,” the majority found that
“[e]xposing Miriam’s potential ulterior motives for parroting her initial statement to the police
would have undermined the prosecution’s case against Ortiz.”  Id.  

434) Gongora v. Thaler, 710 F.3d 267 (5th Cir. 2013) (per curiam), cert. denied sub nom.
Stephens v. Gongora, 571 U.S. 1157 (2014).  A majority of the Fifth Circuit panel granted
relief on petitioner’s Griffin v. California, 380 U.S. 609 (1965), claim in this Texas capital
case, finding that the prosecutor had repeatedly and directly commented on petitioner’s failure
to testify, and that “[t]o the extent the [Texas Court of Criminal Appeals (CCA)] reached a
contrary conclusion, it unreasonably applied ... Griffin and its progeny.”  710 F.3d at 278. 
The key question at petitioner’s trial was what role, if any, he played in a robbery and murder
carried out by a small group of men: 

A principal focus of the prosecutor’s closing argument, and central to the
State’s case, was the credibility of co-conspirators’ statements that Gongora
was the shooter. It appears as though the prosecutor attempted to bolster the
credibility of those statements by repeatedly stressing the fact that some
co-conspirators took the stand, while persistently questioning Gongora’s
claim of not-guilty by reference to his refusal to take the stand. The argument
went to the core of the State’s case and aggressively prompted the jury to
infer guilt based on Gongora’s failure to testify. Further, the comments came
at the very end of the prosecution's closing arguments.

710 F.3d at 279.  
With regard to whether the Griffin violation was harmless under Brecht v.

Abrahamson, the Fifth Circuit majority examined a series of factors and concluded that it was
not.  In addition to the impermissible comments having been numerous and blatant (several
were made immediately after objections had been sustained), the majority found that the trial
court’s curative instructions were “perfunctory and devoid of specificity,”  710 F.3d at 280,
and that “[t]he evidence of [petitioner’s] guilt ... was not overwhelming, and there was
substantial evidence supporting acquittal,” id. at 281; see also id. at 283 (“The physical
evidence and the statement of the only non-biased eyewitness did not support the
co-conspirators’ testimony that Gongora was the shooter. The evidence that Gongora at least
approached [the victim] with [a co-conspirator] to attempt a robbery was somewhat stronger.
However, contrary to the state’s contention during closing arguments, the evidence was not
‘undisputed’ that Gongora was guilty as a co-conspirator, in particular given that the State’s
main witness had originally identified two others as the people who had approached and killed
[the victim] – one of whom bragged about the killing to ... an uninvolved party. ”).

435) Adkins v. Warden, 710 F.3d 1241 (11th Cir.), cert. denied sub nom. Patterson v. Adkins,
571 U.S. 944 (2013).  A majority of the Eleventh Circuit panel granted relief on petitioner’s
Batson v. Kentucky claim in this Alabama capital case.  After rejecting the state’s contention
that the claim should be treated as barred for lack of a contemporaneous objection – a
purported defect that was never mentioned by the state courts – the Eleventh Circuit majority
quickly established that its analysis would focus on Batson’s third step (the other two were
not disputed), and on the decision of the Alabama Court of Criminal Appeals (CCA) denying
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relief, which was the “last reasoned state court decision discussing Mr. Adkins’s Batson
claim.”  710 F.3d at 1250.  The majority began by noting that there was “no indication from
its opinion that the [CCA] considered any of the relevant circumstances bearing on the
ultimate issue,” even though they had been “brought to its attention by Mr. Adkins in his
brief,” and expressed skepticism that the state court had performed the assessment mandated
by Batson. Id. at 1252. Among the “relevant circumstances” overlooked by the CCA were the
following:

(1) the strength of Mr. Adkins’s prima facie case [which included the
prosecutors’ removal of 9 out of 11 eligible black jurors]; (2) the fact that the
prosecution explicitly noted the race of every black veniremember (and only
black veniremembers) on the jury list the state relied on in jury selection; (3)
the fact that specific proffered reasons provided by the prosecutor were
incorrect and/or contradicted by the record; (4) the fact that the trial court
relied upon, and did not subject to adversarial testing, an affidavit from the
prosecutor that was submitted after the Batson hearing; and (5) the fact that
the trial court relied upon facts not part of the record, such as the trial court's
personal experience with the prosecutor in unrelated matters.

710 F.3d at 1252.  After elaborating briefly on each of these considerations, and the CCA’s
failure to mention or address them, the majority held that, “[b]ecause the court overlooked
material facts in its factfinding, it not only unreasonably applied Batson, it also unreasonably
determined the facts at Batson’s critical third step.” 710 F.3d at 1254.  With § 2254(d)
satisfied, the majority undertook a de novo review of the merits using the factors overlooked
by the state court as well as additional analyses of the record support for and comparative
applications of the prosecutor’s proffered justifications for several strikes, and concluded that
petitioner had proven an equal protection violation, and was therefore entitled to relief under
Batson.

436) Milke v. Ryan, 711 F.3d 998 (9th Cir. 2013).  The Ninth Circuit granted relief in this Arizona
capital case, finding that the prosecution violated Brady v. Maryland by failing to disclose a
substantial body of information undermining the credibility of Phoenix police detective
Armando Saldate, whose uncorroborated claim that petitioner had confessed constituted the
only evidence against her.  Petitioner was convicted and sentenced to death for her alleged
participation in a conspiracy to kidnap and murder her own four year old son.  The murder
was actually carried out by two men, Styers and Scott, but neither implicated petitioner or
testified against her, and no physical evidence connected her to the crime scene.  The
prosecution’s case therefore rested on Det. Saldate’s testimony that, during a thirty minute,
unrecorded interrogation, petitioner had given him a full confession to participation in the
conspiracy.  Petitioner consistently denied confessing to Saldate, contended that he had
ignored her request for counsel and his own superior’s directive to record the interrogation,
and pointed out that Saldate failed to even secure her signature on a Miranda waiver. 
Recognizing the importance of challenging Saldate’s account, petitioner’s trial counsel
attempted to subpoena his “entire personnel file,” but the prosecution successfully moved to
quash that request, and the defense acquired nothing with impeachment value.  After her
convictions and sentence were affirmed on direct appeal, petitioner sought state post-
conviction relief alleging, among other things, that the prosecution had violated Brady by
failing to disclose documents establishing that Saldate had a history of misconduct and
dishonesty.  In support of her claims, petitioner supplied the state post-conviction judge (who
had also presided over her trial) with hundreds of pages of records from other cases in which
Saldate had committed various forms of misconduct, including lying under oath, violating
suspects’ rights during interrogations, and abusing his authority with female suspects. 
“[D]espite this trove of undisclosed impeachment evidence, the post-conviction court rejected
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Milke’s claim that she’d been denied access to impeachment material.” 711 F.3d at 1005. The
Arizona Supreme Court subsequently denied a petition for review.  Petitioner then sought
federal habeas relief.  After ordering the state to disclose Saldate’s personnel files – which
yielded only two years’ worth of files from a twenty-one year career – the district court denied
relief.  

After determining that the state post-conviction court’s denial of relief was both
contrary to federal law, and based on an unreasonable determination of the facts in light of
the state court record, the Ninth Circuit proceeded to the merits of petitioner’s Brady claim. 
The court first reviewed the wealth of “favorable” evidence documenting Saldate’s
misconduct and dishonesty to his superiors and to courts.  See 711 F.3d at 1012-16.  With
regard to “suppression,” the court explained that Saldate’s involvement in petitioner’s case
coincided with a number of other controversies involving his misconduct in other cases – all
of which were handled by the Maricopa County Attorney’s Office – such that “it must have
occurred to ... someone in the prosecutor’s office or the police department (or both) that
Saldate was also the key witness [in this case].  Yet no one saw fit to disclose ... Saldate’s
misconduct to Milke’s lawyer.”  Id. at 1017.  The court also noted that although the “court
documents showing Saldate’s misconduct were available in the public record,” the state
remained obligated to disclose them because defense counsel lacked the information to find
them independently.  Id.  The court explained that 

Milke was able to discover the court documents detailing Saldate’s
misconduct only after a team of approximately ten researchers in
post-conviction proceedings spent nearly 7000 hours sifting through court
records. ... The team worked eight hours a day for three and a half months,
turning up 100 cases involving Saldate. Another researcher then spent a
month reading motions and transcripts from those cases to find examples of
Saldate's misconduct. A reasonably diligent lawyer couldn’t possibly have
found these records in time to use them at Milke’s trial. 

711 F.3d at 1018.
With regard to “prejudice,” the Ninth Circuit summed up the impact of the suppressed

information as follows:
Milke’s alleged confession, as reported by Saldate, was the only direct
evidence linking Milke to the crime. But the confession was only as good as
Saldate’s word, as he’s the only one who claims to have heard Milke confess
and there’s no recording, written statement or any other evidence that Milke
confessed. Saldate’s credibility was crucial to the state’s case against Milke.
It’s hard to imagine anything more relevant to the jury’s – or the judge’s –
determination whether to believe Saldate than evidence that Saldate lied
under oath and trampled the constitutional rights of suspects in discharging
his official duties. If even a single juror had found Saldate untrustworthy
based on the documentation that he habitually lied under oath or that he took
advantage of women he had in his power, there would have been at least a
hung jury. Likewise, if this evidence had been disclosed, it may well have led
the judge to order a new trial, enter judgment notwithstanding the verdict or,
at least, impose a sentence less than death. The prosecution did its best to
impugn Milke’s credibility. It wasn’t entitled, at the same time, to hide the
evidence that undermined Saldate’s credibility.  ¶  Also at issue was
Saldate’s claim – again, unsupported by evidence – that Milke waived her
Miranda rights and didn’t ask for a lawyer. Beyond its effect on Saldate’s
credibility, evidence of Saldate’s falsifications and his disregard of Miranda,
would have been highly relevant to the determination of whether Milke’s
alleged confession had been lawfully obtained. The suppression of evidence
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of Saldate’s lies and misconduct thus qualifies as prejudicial for purposes of
Brady and Giglio.

711 F.3d at 1018-19.
The Ninth Circuit went on to remand the case with instructions that the district court

not only to issue the writ, but also require the state to disclose all of Saldate’s personnel
records, and then “provide a statement under oath from a relevant police official certifying
that all of the records have been disclosed and none has been omitted, lost or destroyed.” 711
F.3d at 1019.  The court further directed that, in the event such a certification is not produced,
the district court “shall hold an evidentiary hearing to determine whether any records have not
been produced, and, if so, why.” Id.  Finally, the court directed that the “clerk of our court
shall send copies of this opinion to the United States Attorney for the District of Arizona and
to the Assistant United States Attorney General of the Civil Rights Division, for possible
investigation into whether Saldate’s conduct, and that of his supervisors and other state and
local officials, amounts to a pattern of violating the federally protected rights of Arizona
residents.” Id.

Chief Judge Kozinski (who also wrote the opinion for the court) added a separate
concurring opinion expressing further skepticism of Saldate’s testimony, criticizing Arizona
officials for “having given free rein to a lawless cop to misbehave again and again,” 711 F.3d
at 1024, and noting that he would have also reversed the district court’s determination that
petitioner had knowingly waived her Miranda rights, see id. at 1025.  

437) Lovins v. Parker, 712 F.3d 283 (6th Cir. 2013).  The Sixth Circuit granted relief on
petitioner’s Blakely v. Washington, 542 U.S. 296 (2004), claim in this Tennessee second
degree murder case, finding that the trial court’s reliance upon facts not found by the jury to
enhance his sentence from 20 to 23 years violated the Sixth Amendment, and that the
Tennessee Court of Criminal Appeals’ (TCCA) refusal to apply Blakely during petitioner’s
state post-conviction proceedings was contrary to and involved an unreasonable application
of Griffith v. Kentucky, 479 U.S. 314 (1987), and Teague v. Lane, 489 U.S. 288 (1989). 
Although petitioner was originally sentenced in 2002, there was no dispute that his conviction
did not become “final” until 2007, after the conclusion of a direct appeal that was reopened
after a post-conviction determination that appellate counsel had improperly terminated the
original appellate proceeding.  Once the second direct appeal concluded, petitioner resumed
his state post-conviction proceedings, which included his Blakely claim.  Although that claim
could have been brought on direct appeal – and should have, according to state law – the
TCCA did not treat it as procedurally defaulted; instead, the court “denied relief on the claim,
stating that Blakely was not applicable to cases on collateral review.” 712 F.3d at 291. The
federal district court subsequently denied habeas relief. 

On appeal to the Sixth Circuit, the state did not dispute the existence of Blakely error,
but argued instead that the claim was defaulted as a result of its omission from petitioner’s
direct appeal, and that the TCCA was correct in refusing to apply the rule of Blakely to
petitioner’s case when it was “on collateral review.”  After rejecting the procedural default
argument, and finding that the state court’s retroactivity ruling constituted an adjudication on
the merits, the Sixth Circuit examined that ruling in light of Griffith, Teague and Blakely –
all of which were “clearly established” at the time of the decision denying post-conviction
relief, and therefore applicable to the § 2254(d) analysis pursuant to Greene v. Fisher, 565
U.S. 34 (2011) – and concluded that “[i]t was ... contrary to and an unreasonable application
of Griffith for the [TCCA] to deny Lovins relief on the basis of non-retroactivity.” Id. at 302;
see also id. at 301 (“When Blakely was decided, Lovins’s case was not yet final ...  Lovins’s
Blakely claim is therefore available under Griffith and not barred by Teague. By holding
otherwise, the [TCCA] misconstrued the federal Teague standard and infringed the federal
constitutional Griffith guarantee.”). 
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Finally, after noting that “the State does not contest that the judicial factfinding in
Lovins’s sentencing was unconstitutional under Blakely,” 712 F.3d at 302, and that it had
waived the question of harmlessness by failing to assert it in the federal proceedings prior to
oral argument in the Sixth Circuit, the court explained that, in any event, the error was not
harmless under Brecht: 

The Tennessee trial judge enhanced Lovins’s sentence on the basis of the
judge’s finding of four aggravating factors: that Lovins (1) had a history of
criminal convictions or behavior, (2) had a history of unwillingness to
comply with conditions of release, (3) possessed a firearm during the
commission of his offense, and (4) showed no hesitation about committing
a crime with a high risk to human life. Of these four, only the existence of
prior criminal convictions and the possession of the firearm could possibly
be considered to be facts found by a jury beyond a reasonable doubt. And,
with regard to the criminal-history factor, the judge noted that it was “not a
lengthy criminal history,” suggesting that this factor was not important in
determining the sentence.

712 F.3d at 303.

438) Eley v. Erickson, 712 F.3d 837 (3rd Cir.), cert. denied sub nom. Lamas v. Eley, 571 U.S.
883 (2013).  A majority of the Third Circuit panel granted relief in this Pennsylvania second
degree murder and robbery case, finding that the admission of a non-testifying co-defendant’s
out-of-court statement at the joint trial of petitioner and his two co-defendants violated the
Confrontation Clause and involved an unreasonable application of Bruton v. United States,
391 U.S. 123 (1968), and its progeny.  After his request for severance was denied, petitioner
and the others were tried in connection with the robbery and murder of a cab driver.  During
the trial, the prosecution called a jailhouse informant, who related the following confession
from one of the co-defendants (Eiland):  “‘[T]hey – they, as in whoever was with him – he
didn’t say the names of those people – when he went up to them, it was supposed to be a
robbery, and he was – he’s the one that shot him, but he didn’t mean to do it. It was the other
two’s idea or something like that, in that sense.’”  712 F.3d at 854. In rejecting petitioner’s
challenge to admission of this testimony, the state court reasoned that the statement had been
sufficiently redacted to eliminate any reference to petitioner, and that the trial court had
properly instructed the jury to consider the statement only against the person who had made
it. See id. at 858.

On appeal from the denial of federal habeas relief, the Third Circuit majority
identified Bruton, Richardson v. Marsh, 481 U.S. 200 (1987), and Gray v. Maryland, 523 U.S.
185 (1998), as the relevant clearly established federal law, then found that the state court’s
reasoning indicated a mistaken belief that Richardson authorized admission of the challenged
statement.  The majority explained:

The Superior Court’s reliance on the trial judge’s jury instructions reveals
that it believed that Richardson governed Eley’s case. But Richardson does
not support the Superior Court’s conclusion that Eiland’s confession did not
refer to Eley. Richardson’s holding is explicitly limited to a confession that
is redacted to eliminate “not only the defendant’s name, but any reference to
his ... existence.” 481 U.S. at 211 (emphasis added). Here, Eiland’s ...
statement that “he’s the one that shot him,” but that “[i]t was the other two’s
idea” expressly referred to the existence of exactly three people: himself and
two others. App. at 138. Eiland’s express reference to the existence of Eley
and Mitchell as “the other two,” id., could not have been lost on the jury
because, as the Commonwealth emphasized shortly before introducing the
confession into evidence, there were exactly “three Defendants” sitting at the
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defense table “in the courtroom,” id. at 136.
712 F.3d at 858-59; see also id. at 859 (Gray, moreover, contradicts the Superior Court’s
conclusion that Eiland's confession did not directly implicate Eley. Gray’s holding explicitly
extends to a confession that is redacted to ‘replace a proper name with ... a symbol[.]’  Here,
the Commonwealth merely replaced Eley and Mitchell’s names ...  with a type of symbol –
the number two.”) (citations omitted).  The majority went on to conclude that, “fairminded
jurists could not disagree that the Superior Court'’ decision is inconsistent with Richardson
and Gray, and that the state court’s “ affirmance of the trial judge’s denial of Eley’s motion
to sever was an unreasonable application of Bruton and its progeny.” Id.  Finally, after a
reference to its earlier determination that petitioner’s sufficiency of the evidence claim
presented a “close case,” 712 F.3d at 853, the majority held that “the Bruton error was not
harmless” under Brecht v. Abrahamson.

439) Browning v. Trammell, 717 F.3d 1092 (10th Cir. 2013).  The Tenth Circuit affirmed the
grant of guilt-or-innocence phase relief on petitioner’s Brady v. Maryland claim in this
Oklahoma capital case.  Petitioner was convicted and sentenced to death for killing the
adoptive parents of his former girlfriend, Tackett, who was also wounded in the alleged attack
and served as the prosecution’s central witness at trial.  The defense theory was that Tackett
and petitioner’s co-defendant, Pethel, had conspired to frame petitioner so that Tackett could
inherit the deceased victims’ property.   Prior to trial, Tackett’s own attorney provided the
prosecution with Tackett’s mental health records, but later insisted the records were
privileged, had been disclosed by mistake, and should not be made available to the defense. 
The trial court reviewed the records in camera pursuant to Pennsylvania v. Ritchie, 480 U.S.
39 (1987), and found that they were covered by state law privilege, and that their content was
neither favorable nor material.  The court therefore refused to disclose them to the defense,
and the Oklahoma Court of Criminal Appeals (OCCA) later upheld that ruling.  Petitioner
then raised his Brady claim again in federal habeas proceedings.  The district court conducted
its own in camera review of Tackett’s mental health records, disagreed with the state court’s
assessment of their content, ordered them disclosed to habeas counsel, and later granted relief. 

After determining that “a Brady claim resolved through the process established in
Ritchie has been ‘adjudicated on the merits’ for purposes of § 2254(d),” 717 F.3d at 1103, the
Tenth Circuit observed that “neither the state trial court nor the OCCA gave any reasoned
explanation” for concluding that Tackett’s mental health records contained nothing favorable
or material, id. at 1104, and then found those conclusions unreasonable.  The court noted that
the “State does not contest the favorability” of the records, then found as follows:

On the exculpatory side, [Tackett’s] records describe her as hostile,
assaultive, combative, and even potentially homicidal. Such evidence tends
to show that a person with a motive to kill might even have a disposition to
kill.  ¶  On the impeaching side, Tackett’s psychiatric evaluations evinced,
among other things, memory deficits, magical thinking, blurring of reality
and fantasy, and projection of blame onto others. This is classic impeachment
evidence. ... ¶  Accordingly, we agree with the district court’s disposition of
the favorability question: “There is no reasonable argument or theory that
could support the [Oklahoma courts’] conclusion that the sealed material
contained nothing favorable to Browning’s defense.” 

717 F.3d at 1105. 
With regard to materiality, the Tenth Circuit observed that, “[b]y rejecting

Browning’s materiality argument, the Oklahoma courts necessarily concluded that Tackett’s
mental health records – had they been available for use at trial – could not have put the trial
in a ‘different light’ and ‘undermine[d] confidence in the verdict.’”  717 F.3d at 1106 (quoting
Kyles v. Whitley, 514 U.S. 419, 435 (1995)).  After framing the “question for ... review [a]s
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whether the Oklahoma courts reached that conclusion unreasonably,” id. the Tenth Circuit
concluded that they did:

Tackett was the prosecution’s indispensable witness, and all sides knew that
Browning's fate turned on her credibility. In case that was not obvious to the
jury, the prosecution made it abundantly clear at closing argument[.] * * * If,
as the prosecution told the jury at the time, Browning’s only defense was to
discredit Tackett – and this was really the only possible defense in light of
her powerful eyewitness testimony – then it is difficult to see how the
Oklahoma courts could reasonably conclude there was nothing material about
a recent diagnosis of a severe mental disorder that made her hostile,
assaultive, combative, and even potentially homicidal, or that Tackett was
known to blur reality and fantasy and project blame onto others.

717 F.3d at 1106. The court went on to consider the state’s argument that the impact of the
mental health records would have been offset by other evidence corroborating Tackett’s trial
testimony, but found it insufficient.  “In any event,” the Tenth Circuit concluded, “whether
the jury necessarily would have reached an alternate conclusion is not the appropriate inquiry.
We only inquire whether the Oklahoma courts could have reasonably decided that the mental
health evidence would not have mattered. The answer is no. This evidence would have
mattered, even in light of the State’s corroborating evidence.” Id. at 1107.

440) Magnan v. Trammell, 719 F.3d 1159 (10th Cir. 2013).  The Tenth Circuit granted relief in
this Oklahoma capital case, finding that the three murders for which petitioner was sentenced
to death occurred in “Indian country” over which Oklahoma state courts lacked jurisdiction,
and that the Oklahoma Court of Criminal Appeals’ (OCCA) decision to the contrary was
based on an unreasonable determination of the facts in light of the evidence developed at a
state court evidentiary hearing.  The homicides occurred on a parcel of land originally allotted
to the former owner pursuant to a federal program designed to convey lands to Native
Americans, subject to restrictions on their rights to alienate the lands – and in so doing strip
them of the “Indian country” designation – without specific government approval.  By the
time of the homicides, the parcel at issue was made up of two components acquired by the
then-owner by separate means:  one-fifth of the land had been inherited, which made it subject
to restrictions under the “1947 Act,” and the remaining fourth-fifths had been purchased from
siblings, which made that portion subject to a different set of restrictions under the “1945
Act,” including a requirement that any conveyance be approved by the Secretary of the
Interior.  Absent satisfaction of the requirements set forth in each Act, the restrictions
remained in place, and jurisdiction over occurrences on the land remained exclusively federal. 
The dispute in petitioner’s case turned on whether a government attorney’s consent to the
owner’s 1970 request to lift restrictions on the land as part of a deal to acquire a house had
satisfied both the 1947 and 1945 Acts.  

In rejecting petitioner’s jurisdictional challenge, the OCCA determined that the
government attorney’s consent during the 1970 proceeding did have the effect of lifting the
restrictions on both components of the tract, under both the 1947 and 1945 Acts.  The Tenth
Circuit disagreed, and found the OCCA’s factual determination to the contrary unreasonable
under § 2254(d)(2).  First, the court noted that the government attorney’s filings in 1970
referred exclusively to the 1947 Act, such that even if the consent expressed had constituted
approval by the Secretary of the Interior, it extended only to the one-fifth parcel covered by
the 1947 Act, while doing nothing to lift the restrictions on the remaining four-fifths parcel
in accordance with the 1945 Act.  Additionally, the Tenth Circuit found that “the only
testimony presented at the state evidentiary hearing regarding [the government attorney’s]
authority was directly contrary to the OCCA’s finding that [he] had authority to act on behalf
of the Secretary of the Interior for purposes of approving the conveyance ... under the 1945
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Act.” 719 F.3d at 1175; see also id. (describing undisputed expert testimony that government
attorneys “appeared in state district courts pursuant to the specific authority granted in ... the
1947 Act regarding inherited restricted property, and ... their responsibility in such cases was
limited to representing the restricted inherited interest”).  Having found the OCCA’s decision
defective for purposes of § 2254(d), the Tenth Circuit proceeded to a “de novo” review of the
jurisdictional issue, and quickly found that “the Secretarial approval requirement of the 1945
Act was not met,” “the Tract, at the time of Magnan’s crimes, was ‘Indian country,’ and that
exclusive jurisdiction over those crimes rests with the United States.” Id. at 1176.  The court
concluded by remanding the case with instructions to grant the writ and “direct respondent
to release Magnan from custody upon issuance of the mandate.” Id. at 1176-77.

441) Shaw v. Wilson, 721 F.3d 908 (7th Cir. 2013), cert. denied sub nom. Brown v. Shaw, 134
S.Ct. 2818 (2014).  The Seventh Circuit granted relief in this Indiana murder case, finding
that the state appellate court unreasonably applied Strickland v. Washington “and the
elaboration on Strickland of Smith v. Robbins, 528 U.S. 259 (2000),” when it rejected
petitioner’s claim that appellate counsel was ineffective for failing to assert a viable state law
challenge to the prosecution’s untimely amendment of the indictment, and proceeding instead
with only a sufficiency of the evidence claim that had no chance of success.  721 F.3d at 910. 
Petitioner and two others were charged with beating a man to death.  While petitioner
maintained his innocence, the two co-defendants made deals under which they agreed to plead
guilty to manslaughter and testify again him in exchange for three year sentences. 
Subsequently, the prosecution amended the information against petitioner – over defense
counsel’s objection, and in direct contravention of a state statute limiting the timing of such
amendments – to elevate the charge from aggravated battery to murder.  He was convicted and
sentenced to sixty years.  On direct appeal, new counsel asserted only a sufficiency claim that
the Seventh Circuit characterized as “a certain loser,” and one that “any reasonable lawyer
would have recognized as dead on arrival.” Id. at 915; see also id. (analogizing this case to
the “situation ... described in Smith v. Robbins, where counsel erroneously refrains from filing
a merits brief at all”). Petitioner then sought post-conviction relief, but the state courts found
counsel’s performance had not been deficient given the absence of favorable case law on the
omitted issue, and that petitioner had not been prejudiced since the trial court had granted a
brief continuance in response to the elevation of the charge against him. 

On appeal of the denial of federal habeas relief, the Seventh Circuit held that
appellate counsel performed deficiently by choosing to pursue the doomed sufficiency claim
while foregoing a challenge to the prosecution’s amendment of the information which was
based on the clear language of a state statute, was neither “obscure or novel,” and “had a
better than fighting chance at the time of [the] 2002 appeal....” 721 F.3d at 916; see also id.
at 917 (acknowledging that state appellate courts had “resisted” such claims during time
petitioner’s would have been presented, but adding that “the fact that an intermediate court
likely would have rejected the argument at the time of Shaw’s appeal is no excuse not to make
it”). With regard to prejudice, the Seventh Circuit observed that, under these circumstances,
Strickland required “a comparative inquiry about counsel’s choices,” and that “[p]rejudice
exists ... if counsel bypassed a nonfrivolous argument that, if successful, would have resulted
in vacation of Shaw’s conviction.”  Id. at 918.  After further noting that “hindsight is
permissible” at this stage of a Strickland analysis, id., the court considered a later decision of
the Indiana Supreme Court granting relief on a claim like the one foregone by petitioner’s
appellate counsel, and went on to hold that “fairminded jurists must agree that Shaw has
demonstrated prejudice: he had a reasonable chance of success on appeal but for [counsel’s]
deficient performance,” id. at 919.  The court concluded by directing the district court to issue
the writ “unless the State of Indiana grants Shaw a new appeal ....”  Id. at 919-20. 
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442) Wood v. Milyard, 721 F.3d 1190 (10th Cir. 2013).  On remand from the Supreme Court (see
Wood v. Milyard,566 U.S. 463 (2012)), the Tenth Circuit granted conditional relief in this
Colorado murder case, finding that petitioner’s convictions for both first and second degree
murder of a single victim violated the Double Jeopardy Clause.  After rejecting the state’s
argument that federal review was procedurally barred, the Tenth Circuit observed that,
“[b]ecause the state courts never adjudicated [the double jeopardy] claim on the merits, our
review is de novo.” 721 F.3d at 1194 (citing 28 U.S.C. § 2254(d)).  The court then quickly
determined that Colorado law allowed for only one murder conviction in a case involving one
victim, and that, therefore, “one of [petitioner’s] convictions must go[.]” Id. at 1195; see also
id. at 1197 (“[O]ur conclusion is dictated by a simple syllogism. Double jeopardy doctrine
prohibits multiple punishments unauthorized by legislatures. The Colorado legislature has
declined to permit multiple murder convictions for a single killing. Mr. Wood currently stands
convicted of both first and second degree murder for a single killing. One conviction,
therefore, must go.”).  In reaching this conclusion, the court rejected the state’s contention that
the case presented “no meaningful double jeopardy problem,” since petitioner had “received
only a single life sentence for his two murder convictions.” Id. at 1195.  The court explained
that “[d]ouble jeopardy doctrine prohibits cumulative punishments the legislature hasn’t
authorized. And it’s long since settled that a conviction, even a conviction without a
corresponding sentence, amounts to a punishment for purposes of federal double jeopardy
analysis.” Id. 1196; see also id. (“As a practical matter, Mr. Wood may well wind up serving
the same life sentence no matter the outcome of this proceeding. But as a matter of law, he
is entitled to serve it with only one murder conviction on his record.”). 

Finally, having determined that one of petitioner’s convictions had to be set aside, the
Tenth Circuit addressed the remaining question: “[W]hich one?” 721 F.3d at 1197. After
acknowledging petitioner’s reminder “that he challenges only his first degree murder
conviction in this habeas proceeding and ... that [the court’s] authority’ extends only to it,”
the court noted that “equity suggests that we should also try to give the maximum possible
effect to an otherwise lawful trial verdict.” Id.  To accommodate both concerns, the court
concluded as follows:

[W]e think the appropriate way forward is to remand this case to the district
court with instructions to grant the writ of habeas corpus conditionally. It
should vacate the first degree murder conviction Mr. Wood challenges in
federal court and over which we have the power of review if and only if no
state court vacates either of the two murder convictions within a reasonable
time.

721 F.3d at 1197.

443) Murdaugh v. Ryan, 724 F.3d 1104 (9th Cir. 2013), cert. denied, 134 S.Ct. 2840 (2014).  The
Ninth Circuit granted penalty phase relief in this Arizona capital case, finding that the trial
judge’s determination of the balance of aggravating and mitigating circumstances in
petitioner’s case violated Ring v. Arizona, 536 U.S. 584 (2002), and that the error was not
harmless under Brecht v. Abrahamson. Pursuant to a plea agreement, petitioner pled guilty
to two separate murders, with the state agreeing not to seek death in connection with the first
murder, but reserving the right to use that conviction as an aggravating factor in sentencing
for the second murder. In support of a death sentence for the second murder, the state alleged
two aggravating factors: that petitioner had been convicted of the first murder, and that the
second murder was heinous, cruel or depraved, as shown by proof that petitioner had
elaborately mutilated the victim’s body in an effort to prevent identification.  Defense counsel,
however, contended that the events relied upon by the prosecution to support the second
aggravating factor were better understood as manifestations of mental illness, as reflected in
petitioner’s history of paranoid thoughts, mental illness, and severe drug abuse, and therefore
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supported Arizona’s “(G)(1)” statutory mitigating factor for impaired capacity to appreciate
wrongfulness or conform conduct to legal requirements.  After hearing limited evidence
(petitioner opposed a defense mitigation case), the trial court found both aggravating factors,
and declined to find the (G)(1) statutory mitigating factor.  The court assigned “great weight”
to the aggravating factors, “little weight” to eight nonstatutory mitigating factors it had also
found, and concluded that “the nonstatutory factors were insufficient to warrant leniency.”
724 F.3d at 1111.  Petitioner’s death sentence was upheld on direct appeal, where the Arizona
Supreme Court held that any Ring error was harmless beyond a reasonable doubt.

On appeal from the denial of federal habeas relief, the Ninth Circuit began its analysis
of petitioner’s Ring claim by assessing “the scope of the right articulated in Ring[].” 724 F.3d
at 1115.  Declining to embrace a “narrow reading,” under which “a defendant only has a right
to have a jury determine aggravating factors,” the court observed that “the existence of an
aggravating factor was not the only death-qualifying element of Arizona’s [former] capital
sentencing statute,” id., and explained that, 

Under [former Arizona] law, a defendant’s eligibility for a death sentence
was effectively contingent on the judge’s findings regarding both aggravating
and mitigating circumstances. The “ultimate element” qualifying the
defendant for death was “at least one aggravating circumstance not
outweighed by one or more mitigating factors.”  A judge’s determination that
no mitigating circumstances existed therefore also served to establish a fact
that qualified a defendant for the death sentence. Applying the rationale of
Apprendi and Ring [], the existence or absence of a mitigating circumstance
was thus a finding of fact upon which the “increase of a defendant’s
authorized punishment [was] contingent.” 

724 F.3d at 1115 (citations omitted).  “Because the existence or absence of mitigating
circumstances directly affected whether Murdaugh was death eligible under Arizona law,” the
Ninth Circuit added, “he had a right to have a jury decide those facts.” Id. at 1117. 

Having determined the scope of the right, the Ninth Circuit next explained that the
“underlying error” to be assessed for harmlessness “is the absence of a jury itself,” and that,
“[a]ccordingly, the Brecht inquiry is whether the absence of a jury as factfinder at the penalty
stage ‘substantially and injuriously’ affected or influenced the outcome.  In other words, we
ask whether a rational jury could have found that the facts called for leniency.”  724 F.3d at
1118.  Applying that measure, the court held that although the absence of jury determinations
concerning the two aggravating factors was harmless because both factors had unquestionably
been established, “the Ring error had a ‘substantial and injurious effect or influence’ on the
trial court’s failure to find the (G)(1) mitigating factor and thus the trial court’s imposition of
a death sentence.” Id. at 1119.  The court explained that, “[w]hile it is certainly possible that
a reasonable jury could have agreed with the trial judge and found that the facts surrounding
the murder undermined the evidence of drug impairment ..., it is also entirely possible that a
rational trier of fact could have drawn the opposite conclusion and found Murdaugh’s actions
did not evince a sober mind.” Id. at 1120.  “That a rational jury might have found that the
evidence established the (G)(1) mitigating factor,” the court added, “is sufficient to establish
prejudice under Brecht.”  Id. at 1120.  After further observing that the Arizona Supreme
Court’s own harmlessness finding resulted exclusively from that court’s failure to consider
all of the relevant evidence, the Ninth Circuit concluded that, “[b]ecause a jury could have
found that a preponderance of the evidence supported the (G)(1) mitigating factor, and voted
for leniency on that basis, the Ring error was prejudicial. We must grant the habeas petition.” 
Id. at 1121.

444) Aguilar v. Woodford, 725 F.3d 970 (9th Cir. 2013), cert. denied sub nom. Beard v. Aguilar,
134 S.Ct. 1869 (2014).  The Ninth Circuit granted relief in this California non-capital murder
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case, finding that the prosecution violated Brady v. Maryland by failing to disclose
information demonstrating the unreliability of the “scent dog” it relied upon to connect
petitioner to the offense, and that the California Court of Appeal unreasonably applied Brady
in concluding that the information was not material.  Petitioner was convicted of shooting and
killing the driver of a vehicle as it sat at a traffic light at a busy intersection.  No physical
evidence linked him to the shooting.  Instead, the prosecution relied on a combination of seven
eyewitnesses and testimony from a police dog handler, Officer D’Allura.  The eyewitness
testimony was mixed, with some witnesses failing to conclusively identify petitioner, and
others claiming to do so after departing from the accounts they originally supplied to police
investigators.  Petitioner’s defense was that he had been misidentified, and that another man
– Osuna – was the actual shooter.  In support of that theory, he contended that he and Osuna
bore similar facial characteristics, that Osuna’s other observable characteristics (physical size,
age, etc.) more closely matched the original eyewitness descriptions, that Osuna (unlike
petitioner) actually had a motive, and that Osuna had admitted the crime.  Petitioner also
presented proof that although the bases for suspecting Osuna had been supplied to law
enforcement, the district attorney’s office directed police not to pursue him, and that, as a
result, the eyewitnesses were never presented with Osuna as a possible suspect, and no other
evidence about him was ever developed.  To combat the equivocal eyewitness claims and the
other evidence suggesting Osuna, the prosecution relied heavily on the testimony of D’Allura,
the scent dog handler,  who claimed that his dog, Reilly, had detected a match between two
“scent pads” created from clothing known to have been worn by petitioner, and from the seat
of a vehicle in which the shooter was known to have ridden to and from the crime scene.  The
jury deliberated for four days before finding petitioner guilty.  Petitioner later sought state
habeas relief, asserting that the prosecution violated Brady by failing to disclose proof that
Reilly the scent dog “had made mistaken identifications on two prior occasions.” 725 F.3d at
980.  In support of this claim, petitioner attached the transcript from another case in which the
trial court excluded scent identification evidence after the prosecution stipulated to the dog’s
mistakes, and a letter, dated sixth months prior to trial, in which Los Angeles County Public
Defender informed the District Attorney of the problems with the dog’s work and specifically
identified that information as material subject to disclosure under Brady.  The California
Court of Appeal, which issued the last reasoned state court decision, denied relief on the
ground that the information was immaterial.

On appeal from the denial of federal habeas corpus relief, the Ninth Circuit quickly
concluded that the undisclosed information was “unquestionably ‘favorable for Brady
purposes,’” and that it had been suppressed.  With regard to the latter point, the court
emphasized that the knowledge conveyed from the Public Defender to the District Attorney
was “imputed” to the prosecutor who tried petitioner’s case. 725 F.3d at 982.  The court also
observed that even if the District Attorney’s office had been ignorant, the knowledge
possessed by the Sheriff’s Department – either D’Allura the dog handler or “other members
of the ... [d]epartment” – would also have been sufficient.  Id. at 983.  Turning to materiality,
the Ninth Circuit found that the suppressed information could have had supported a powerful
argument for excluding the scent identification testimony, see id. at 983 (noting that record
showed trial judge “already seemed receptive to excluding the dog scent evidence,” and
expressing “confiden[ce] that it would have excluded that evidence if the Brady material had
been presented to it”), and that, “at the very least a reasonable state court would have
concluded that the Brady evidence provided  powerful impeachment material,” id. at 984. 
The court explained:

A reasonable state court would have concluded that there was a reasonable
probability that the jury would have reached a different verdict if Reilly’s
dog scent identification had not been presented to the jury, or had been
impeached by the evidence of Reilly’s earlier misidentifications and the ...

Successful Cases - Other Claims  1913 -- CTA



stipulations. The gunman’s identity was the only issue in Aguilar’s case.
Absent Reilly’s dog scent testimony, there was no corroborating evidence for
the shaky eyewitness identifications. There was no forensic evidence, murder
weapon, or confession. The prosecution did not tie [the victim] and Aguilar
to each other in any way. The only motive given for the killing was the
unsubstantiated suggestion that [the victim] had trespassed into the territory
of Aguilar’s Puente Street gang, and this theory was suspect given that [the
victim] was shot numerous times at close range while his passengers –
equally trespassing – were left unharmed. ... Richard Osuna, a suspect who
had a motive to commit a targeted shooting, and who more closely resembled
the eyewitness descriptions, had not been investigated.

725 F.3d at 984.  The Ninth Circuit went on to add that “[t]he state court misstated the nature
of the eyewitness testimony, making it appear stronger than it was,” that, in fact, the “dog
scent evidence provided the only corroboration” for the eyewitnesses’ changed accounts, that
the “prosecution emphasized the importance of the dog scent identification throughout the
trial,” and that the admission of the tainted evidence had forced defense counsel “to make a
strategic concession in his closing argument” (that petitioner must have sat in the car that
conveyed the shooter) that he otherwise could have avoided.  Id. at 984-85.

445) Moore v. Biter, 725 F.3d 1184 (9th Cir. 2013).  The Ninth Circuit granted relief in this
California case, finding that Graham v. Florida, 560 U.S. 48 (2010), applies retroactively, that 
petitioner’s sentence for non-homicide crimes committed as a juvenile violated the Eighth
Amendment rule announced in Graham, and that the California Court of Appeal’s denial of
state habeas relief was contrary to that rule.  In 1993, petitioner was sentenced to 254 years
and four months for convictions on twenty-four counts charging a range of sex offenses and
thefts committed when he was sixteen years old.  Pursuant to state law, he would not be
eligible for parole until completion of half of the sentence – 127 years and two months.  After
Graham announced the Eighth Amendment prohibition on life without parole sentences for
juveniles convicted of non-homicide offenses, petitioner sought state habeas relief.  In the last
reasoned state court decision on his claim, the California Court of Appeal denied relief on the
grounds that Graham did not apply to petitioner’s case because he had been sentenced to a
“term-of-years” rather than life without parole, and because the offenses he had committed
were distinguishable from the offenses underlying the sentence that had been imposed in
Graham.  Later, a federal district court denied habeas relief on the ground that Graham did
not apply retroactively to cases on collateral review.  

On appeal, the Ninth Circuit agreed with “[b]oth parties ... that Graham established
a new rule of law that is retroactively applicable on collateral review under Teague v. Lane,
489 U.S. 288 (1989).” 725 F.3d at 1190.  After observing that “Graham is controlling
Supreme Court precedent that existed at the time of the [state] Court of Appeal’s decision,”
id. at 1191, the Ninth Circuit examined the state court’s two bases for rejecting petitioner’s
claim, and found them both “contrary to” Graham.  First, whereas the state court insisted that
petitioner had been sentenced to a mere term of years which did not implicate Graham’s ban
on life without parole, the Ninth Circuit found that the “sentence of 254 years is materially
indistinguishable from a life sentence without parole because [petitioner] will not be eligible
for parole within his lifetime.” Id. at 1191.  “Contrary to the California Court of Appeal’s
analysis,” the court added, “Graham’s focus was not on the label of a ‘life sentence’ – but
rather on the difference between life in prison with, or without, possibility of parole.” Id. at
1192.  Second, the Ninth Circuit rejected the state court’s conclusion that “Graham is
inapplicable because [petitioner] committed violent rapes, forced copulation, and sodomy
perpetrated with a firearm,” and explained that, “[i]mportantly, in crafting its categorical bar,
Graham drew only one line that was crime-specific: it distinguished between homicide and
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nonhomicide crimes.” Id.  “Under Graham,” the court concluded, “juvenile nonhomicide
offenders may not be sentenced to life without parole regardless of the underlying
nonhomicide crime.” Id.  Finally, “[h]aving established that the California Court of Appeal’s
decision was contrary to clearly established federal law,” the Ninth Circuit conducted “an
independent evaluation of Moore’s constitutional claim,” and quickly concluded that his
sentence “is irreconcilable with Graham’s mandate that a juvenile nonhomicide offender must
be provided ‘some meaningful opportunity’ to reenter society.” Id. at 1193.

446) Dow v. Virga, 729 F.3d 1041 (9th Cir. 2013).  The Ninth Circuit granted relief in this
California second degree robbery case, finding that the California Court of Appeal’s rejection
of petitioner’s prosecutorial misconduct claim for lack of prejudice was contrary to Napue v.
Illinois, 360 U.S. 264 (1959), and that, when assessed using the correct materiality standard,
petitioner had established a due process violation.  It was undisputed that the prosecutor
elicited false testimony from a detective, who told the jury that petitioner – rather than his
attorney – had been the one to suggest that all of the participants in a live lineup wear band
aids under their right eyes to obscure a facial scar that might otherwise have attracted the
victim’s attention.  It was also undisputed that the prosecutor capitalized on the false
testimony in closing argument by urging the jury to infer that petitioner’s effort to hide his
scar signified consciousness of guilt.  On direct appeal, the state court acknowledged that
“‘misconduct occurred,’” but affirmed on the ground that petitioner “had not shown that it
was ‘“reasonably probable that a result more favorable to the defendant would have occurred”
absent the misconduct,’ citing People v. Welch, 20 Cal.4th 701, 753, 85 Cal.Rptr.2d 203, 976
P.2d 754 (1999).”  729 F.3d at 1046. 

On appeal from the denial of federal habeas relief, the Ninth Circuit identified Napue
as the relevant “clearly established Supreme Court precedent,” 729 F.3d at 1047, and found
that the state court’s insistence upon a showing that it was “‘reasonably probable that a result
more favorable to the defendant would have occurred’ absent the misconduct” was “contrary
to” the materiality standard set by Napue, id. at 1049.   “It is clear from the state court’s
opinion,” the Ninth Circuit explained, “that it applied a state law standard for harmless error
review that is more difficult for the defendant to meet than the standard prescribed by the
Supreme Court.” Id. at 1048.  Having determined that “§ 2254(d)(1) has been satisfied,” id.
at 1049, the Ninth Circuit examined the merits of petitioner’s claim de novo and found that
the standard prescribed by Napue was “easily met here.”  Id.  In support of that determination,
the court noted that the case “was a close one,” as reflected in petitioner’s first trial having
ended in a hung jury, and that the prosecution’s evidence was “weak,” consisting primarily
of identification testimony from the victim, who had given a series of inconsistent
descriptions of the assailant’s appearance. Id. 1049-50.  Finally, the Ninth Circuit added that
even assuming the state court had utilized the correct materiality standard, relief would be
necessary “because finding the Napue violation in this case to be immaterial would be
‘objectively unreasonable’ and, therefore, satisfy the ‘unreasonable application’ prong of §
2254(d)(1).”  Id. at 1051; see also id. (quoting Harrington v. Richter, 562 U.S. 86 (2011))
(“[T]o conclude that the violation was not material under Napue would, in light of our earlier
description of the facts, be beyond the scope of ‘possibility for fairminded disagreement.’”).

 
447) Lujan v. Garcia, 734 F.3d 917 (9th Cir. 2013), cert. denied sub nom. Martel v. Lujan, 135

S.Ct. 477 (2014).  The Ninth Circuit affirmed the grant of relief in this California non-capital
double murder case, finding that the California Court of Appeal’s determination that the
erroneous admission of petitioner’s custodial confession in violation of Miranda v. Arizona
was rendered harmless by the content of his in-court, testimonial confession was “contrary
to” Harrison v. United States, 392 U.S. 219 (1968).  Following his arrest in connection with
the homicides, petitioner was given incomplete Miranda warnings, and later gave an
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inculpatory statement after an officer ignored his unambiguous request for counsel.  Despite
these errors, the trial court refused to suppress the confession.  As a result, petitioner was
impelled to testify to “‘explain the details of the offenses and the circumstances of his
confession,’” and his counsel made clear on the record that he would not have done so absent
the trial court’s denial of the motion to suppress. 734 F.3d at 922.  On direct appeal, the
California Court of Appeal held that the trial court had erred in admitting the custodial
confession, but found the error harmless because petitioner’s “trial testimony confirmed the
same inculpatory facts.”  Id.  The federal district court subsequently granted relief on the
ground that Harrison prohibited the state court’s use of petitioner’s in-court testimony in its
harmless error analysis, and, when properly evaluated, the error in admitting the confession
was not harmless under Brecht v. Abrahamson.

On appeal of the order granting federal habeas relief, the state did not challenge the
district court’s determination that admission of the confession was not harmless, and instead
contended that Harrison did not constitute “clearly established federal law” against which the
state Court of Appeal’s decision could be judged pursuant to § 2254(d)(1).  After a detailed
discussion of Harrison, Oregon v. Elstad, 470 U.S. 298 (1985), and other relevant decisions,
the Ninth Circuit rejected the state’s argument and concluded as follows:

Under the Harrison exclusionary rule, when a criminal defendant’s trial
testimony is induced by the erroneous admission of his out-of-court
confession into evidence as part of the government’s case-in-chief, that trial
testimony cannot be introduced in a subsequent prosecution, nor can it be
used to support the initial conviction on harmless error review, because to do
so would perpetuate the underlying constitutional error. In the case at bar, the
California Court of Appeal’s harmless error analysis violated this rule and,
thus, was contrary to clearly established federal law.  Therefore, we affirm
the district court’s determination that federal habeas relief under 28 U.S.C.
§ 2254(d)(1) is warranted.

734 F.3d at 930.  In reaching this conclusion, the court also noted that it had “presume[d]”
that the erroneous admission of the out-of-court confession had “impelled” petitioner’s trial
testimony, since he had offered proof on that point and the state had not contested it.  734
F.3d at 926 n.4.  The court went on to reject the state’s argument that both the California
Court of Appeal and the federal district court were wrong to conclude that the admission of
the out-of-court statement violated Miranda.

Finally, relying on Douglas v. Jacquez, 626 F.3d 501 (9th Cir. 2010), the Ninth
Circuit concluded that although the district court had been correct in identifying the
possibility of modifying petitioner’s convictions from first-degree murder to second-degree
murder as a remedy that would be consistent with state law, it “erred in specifically
concluding that second-degree murder convictions are an appropriate remedy here.”  734 F.3d
at 935.  Accordingly, the court directed that the district court’s order granting relief be
modified to “leave to the state court the question of whether based on this record a
modification of the convictions to second-degree murder is proper as a matter of law.”  Id.

448) Balsavage v. Wetzel, 545 Fed.Appx. 151 (3rd Cir. 2013) (unpublished).  The Third Circuit
affirmed the grant of relief on petitioner’s judicial vindictiveness claim in this Pennsylvania
child sexual assault case, but remanded for modification of the remedy previously ordered by
the district court.  After serving a prison term, violating his probation, and successfully
challenging the 3½ to 7 year sentence imposed for that violation in state post-conviction
proceedings, petitioner went before a state trial judge for resentencing.  Although the court
remarked that there was “virtually nothing that’s new or different from the time of the prior
sentencing,” it imposed a new sentence of 24½ to 49 years – “a sevenfold increase.”  545
Fed.Appx. at 153.  Among the factors considered in selecting that sentence was “‘the fact that
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[Balsavage] appealed every decision and sentence this Court ever imposed on [him].’”  Id.
(quoting sentencing judge).  The sentence was affirmed on appeal by the Pennsylvania
Superior Court, but the federal district court later granted habeas relief and ordered
reimposition of the original probation violation sentence.

On the state’s appeal, the Third Circuit identified North Carolina v. Pearce, 395 U.S.
711 (1969), as the relevant clearly established federal law, and held that the Superior Court’s
decision affirming the lengthy sentence was “contrary to” the due process rule laid down in
Pearce:

The Superior Court’s decision, applying only Pennsylvania law, was contrary
to [Pearce] ...  because it reviewed the resentencing for an abuse of
discretion instead of applying a presumption of vindictiveness or considering
the possibility that such a presumption applied. The [resentencing] court’s
reliance at sentencing on “the fact that [Balsavage] appealed every decision
and sentence [the] Court ever imposed on [him],” App. 236, suggests “actual
vindictiveness on the part of the sentencing authority.” Moreover, that
Balsavage’s current sentence exceeds his original sentence by a factor of
seven further shows the reasonable likelihood that it is the product of judicial
vindictiveness. In light of these circumstances, the Superior Court’s failure
to apply a presumption of vindictiveness was contrary to Supreme Court
precedent.

2013 WL 6044291 at *3 (citation omitted); see also id. (“[A]s a result, Balsavage is presently
detained ‘in violation of the Constitution ... of the United States. 28 U.S.C. § 2254(a).”). 

Finally, the Third Circuit rejected the remedy selected by the district court, observing
that, “[b]ecause it is possible that Balsavage could be resentenced above his original sentence
in a manner that comports with due process, ... imposing a cap on [the] new sentence would
impermissibly limit the state court’s ...  discretion and exceed the federal court’s authority to
act on the body of a habeas petitioner.” 545 Fed.Appx. at 156.  The court concluded by
remanding with instructions to conditionally grant the writ “unless Balsavage is resentenced
... in accordance with the Due Process Clause and the law interpreting it.” Id. 

449) Cauthern v. Colson, 736 F.3d 465 (6th Cir. 2013).  A majority of the Sixth Circuit panel
granted penalty phase relief in this Tennessee capital case, finding that the prosecution’s
improper closing argument violated due process and was not harmless, and that trial counsel
were ineffective for failing to investigate and present testimony from petitioner’s step-siblings
about the abuse and neglect that prevailed in their household [see SUCCESSFUL CASES –
INEFFECTIVE ASSISTANCE OF COUNSEL ISSUES, supra].  There was no dispute that the
prosecutor’s closing argument at petitioner’s resentencing for a double murder was “clearly
improper.” 736 F.3d at 476.  Among other things, the prosecutor “compared petitioner to two
of the most widely despised criminals of the then-recent past” (Jeffrey Dahmer and Susan
Smith); “made biblical references” and repeatedly referred to petitioner as “‘the evil one’”;
and encouraged the jurors  to delegate responsibility for their decision to a “higher authority,”
to “personally identify with the victims,” and to believe that failure to carry out their “duty”
to return a death sentence “would endanger the families of the jury.” Id. at 476-77.  While the
Tennessee Supreme Court had acknowledged these improprieties, and even observed that
“‘sua sponte intervention by the trial court would have been appropriate,’” it went on to
conclude that the prosecutor’s misconduct had not been prejudicial.  Id. at 476.  The Sixth
Circuit majority, however, found that conclusion “entirely unreasonable.”  Id.  Characterizing
the “ultimate[]” question as “hing[ing] on the likelihood that the remarks prejudiced the
defendant such that we can no longer be confident in the jury’s sentence of death,” the
majority held that, “[b]ased on the number of abuses and the egregiousness of the prosecutor’s
conduct, ... no reasonable jurist could be confident in the result as returned by the jury.”  Id.
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at 477.  In support of that conclusion, the majority further observed that the district court’s
emphasis on the strength of the proof of petitioner’s guilt was “totally irrelevant” to the
penalty phase prejudice inquiry, see id. (“One would hope that when a state court convenes
to determine whether a defendant should be put to death that there would no longer be any
lingering question of that defendant’s guilt.”), and that the trial court’s “generic instruction”
that the lawyers’ arguments were “not evidence” had not neutralized the damage done by the
improper argument.

450) Dixon v. Williams, 750 F.3d 1027 (9th Cir. 2014).  The Ninth Circuit granted relief in this
Nevada second degree murder case, finding that an erroneous jury instruction violated due
process and was not harmless.  Petitioner acknowledged shooting the decedent during an
extended confrontation in a Las Vegas casino parking lot, but contended that he had done so
in self-defense after being threatened repeatedly with a box cutter and (he believed) a gun. 
After hearing the evidence, the trial court instructed the jury on first and second degree
murder, voluntary and involuntary manslaughter, and self defense.  The self defense
instruction, however, contained an error, telling the jurors that “[a]n honest but reasonable
belief in the necessity for self-defense does not negate malice and does not reduce the offense
from murder to manslaughter.” 750 F.3d at 1030.  As the Ninth Circuit explained, “the
italicized word should have been ‘unreasonable,’” id., and the “error ... reduce[d] the State’s
burden for convicting Dixon of murder instead of voluntary manslaughter” by preventing a
finding of legal provocation that was supported by the evidence and available under Nevada
law, id. at 1033.  While the Nevada Supreme Court had found the error harmless beyond a
reasonable doubt, the Ninth Circuit disagreed and, applying Brecht v. Abrahamson, held that
“the instructional error had substantial and injurious influence on the jury’s verdict.” Id. at
1035.  The court explained:

In short, although there was also evidence to the contrary, there was
considerable evidence the jury could have credited that Dixon had acted with
adequate provocation, even though he could not establish the elements of the
defense of self-defense  and thereby avoid conviction for the killing
altogether. ... [T]he jurors could have decided that Dixon had an “honest but
reasonable belief in the necessity for self-defense” ... Thus, but for the
erroneous jury instruction, the jurors reasonably may have convicted on the
reduced charge of voluntary manslaughter instead of second-degree murder. 

750 F.3d at 1036; see also id. (noting state court’s defective application of Chapman v.
California,  which “recited only the testimony that supported the verdict and did not
acknowledge any of the testimony supporting provocation”).

451) Dodd v. Trammel, 753 F.3d 971 (10th Cir. 2013), cert. denied, 134 S.Ct. 1546 (2014).  The
Tenth Circuit granted penalty phase relief in this Oklahoma capital case, finding that the
admission of testimony recommending a death sentence violated Booth v. Maryland, 482 U.S.
496 (1987), and Payne v. Tennessee, 501 U.S. 808 (1991), that the Oklahoma Court of
Criminal Appeals’ (OCCA) decision affirming the sentence was contrary to clearly
established federal law, and that the error was not harmless under Brecht v. Abrahamson.  The
prosecution presented eight witnesses at the penalty phase of petitioner’s trial, seven of whom
were family members of the two victims, and all seven were permitted to recommend that the
jury sentence petitioner to death.  On direct appeal, the OCCA rejected petitioner’s challenge
to that testimony on the ground that “Oklahoma law ‘specifically permits such
recommendations,’” and found in the alternative that any error had been harmless. 753 F.3d
at 996. 

On appeal from the denial of federal habeas relief, the Tenth Circuit observed that
“‘Payne and [the court of appeals’] own post-Payne cases clearly establish that it is a
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violation of the Eighth Amendment to allow a victim or a victim’s family member to
comment, during second-stage proceedings, on the appropriate sentence for a capital
defendant.’”  753 F.3d at 996 (quoting Selsor v. Workman, 644 F.3d 984, 1026-27 (10th
Cir.2011)).  From there, the court quickly concluded that the challenged testimony in this case
violated the Eighth Amendment, and that, “[b]y holding otherwise, the OCCA reached ‘a
decision that was contrary to ... clearly established Federal law, as determined by the Supreme
Court of the United States.’” Id. Turning to the question of harmlessness under Brecht, the
Tenth Circuit began by rejecting the state’s effort to downplay the significance of the
impermissible sentencing recommendations:

We are at least in equipoise. Our doubts begin with the peculiarity
(“chutzpah” may be a better word) of the State’s argument in this appeal. It
contends that the victims’ sentencing recommendations did not have a
substantial effect on the sentence even though it went to the extraordinary
length of eliciting that recommendation from six, and perhaps seven, of the
eight witnesses it called at the sentencing phase of the trial. One family
member included her recommendation of the death sentence in the statement
she read to the jury. The other six completed their statements and then were
asked only one further question by the prosecutor, “Do you have a specific
recommendation that you would like to offer the jury on punishment,” or the
equivalent. This presentation of victim requests for the death penalty was not
a one-off or a mere aside. It was a drumbeat. For this court to decide that
such testimony did not have a substantial effect on the jury would be to
impugn the expertise of a very experienced and highly successful prosecutor,
whose firsthand knowledge of Oklahoma capital juries far exceeded what we
could possibly acquire. 

753 F.3d at 997.  The court went on to acknowledge that other panels had refused to grant
relief in ten prior Oklahoma cases involving victim recommendations, but explained that
“[t]his case is different,” both because of “the sheer volume of [the] testimony,” and because
the state had otherwise presented “a significantly weaker case for the death penalty.” Id. at
998.  With regard to the latter point, the court noted the comparatively weak aggravating
circumstances found by the jury, and added that, in light of the entirely circumstantial case
presented by the prosecution, “the guilt of [petitioner] was not as clear cut as in cases in
which we have ruled that victim recommendations were harmless.” Id.; see also id. (noting
that “[t]here was no confession, no eyewitness; and no physical evidence ... marked
[petitioner] as the culprit,” and that fingerprints found at the scene “matched neither of the
victims nor [petitioner] and were unidentified”).

452) Grandberry v. Smith, 754 F.3d 425 (7th Cir. 2014).  The Seventh Circuit granted relief on
petitioner’s due process claim that Indiana prison authorities’ revocation of 30 days of his
“good time” credits was not supported by “some evidence.”  After acknowledging that the
standard for upholding such a revocation is “not a high” one, the court added that “there must
be some evidence; here there is none.” 754 F.3d at 426.  Petitioner served as head inmate law
clerk in the prison library, and complied with two requests to assist prison staff with legal
matters by using a library computer to acquire relevant forms.  Other prison authorities later
discovered what he had done and he was charged with “unauthorized ... use” of a computer,
sent to solitary confinement, and stripped of 30 days of good time credit.  Emphasizing that
the rule petitioner was found to have violated “entails the ‘unauthorized’ use of a computer,”
and that “Indiana concedes that employees of the prison directed Grandberry to do exactly
what he did,” the Seventh Circuit found that “[h]is conduct was authorized,” and therefore fell
outside the prohibition.  Id. at 427.  The court then considered and rejected the state’s
contention that petitioner was nevertheless guilty because he “should not have followed the
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staff’s directives.” Id. After noting that such a refusal would have exposed petitioner to
discipline under a different prison rule, the Seventh Circuit observed that “[i]t is more than
a little surprising to encounter an argument by a prison system that an inmate may be
penalized for obeying an order by the prison’s staff,” and found that “[i]t would ill serve the
interests of the Indiana Department of Correction to tell prisoners (as the Department’s
appellate brief insists) that they are not only entitled but also required to disobey orders that
should not have been given.”  Id.  

453) Koenig v. North Dakota, 755 F.3d 636 (8th Cir. 2014).  A majority of the Eighth Circuit
panel granted relief in this misdemeanor “livestock running at large” case, finding that the
state trial court’s determination that petitioner waived his right to trial counsel through his
dilatory and disruptive tactics did not extend to his direct appeal proceedings.  As a result, the
state courts’ subsequent failure to appoint counsel for his appeal as of right was “contrary to
the dictates of firmly established Supreme Court precedent ....” 755 F.3d at 642.  The majority
concluded by remanding the case with instructions to hold it in abeyance for 120 days to
afford the state courts to an opportunity to grant petitioner an out-of-time appeal with the
assistance of counsel, and to vacate petitioner’s conviction in the event of the state courts’
refusal to do so. 

454) Amado v. Gonzalez, 758 F.3d 1119 (9th Cir. 2014) (amended op.).  A majority of the Ninth
Circuit panel granted relief in this California non-capital murder case, finding that the
prosecution violated Brady v. Maryland by failing to disclose material impeachment
information concerning the primary witness against petitioner.  The case arose out of an
incident in which two Crips gang members attacked a city bus they believed to contain
members of a rival Bloods gang, killing one passenger and injuring another.  Petitioner was
not one of the two primary assailants, but was prosecuted on an aiding and abetting theory
based on the eyewitness account of one Warren Hardy, who claimed to have seen a young
man meeting petitioner’s description walking toward the bus stop and carrying a handgun.
After petitioner was convicted, defense counsel acquired a probation report indicating that
Hardy had pled guilty to felony robbery, was on probation for that offense, and was a former
member of an affiliated Bloods gang.  Counsel then moved for a new trial on the ground that
the probation report constituted “newly discovered evidence” establishing a Brady violation.
The trial court agreed that the prosecution should have disclosed the report, but found that
petitioner had not demonstrated the requisite likelihood that the new information would have
altered the verdict. The California Court of Appeal affirmed, “but on different grounds.”  758
F.3d at 1129.  Relying on California Penal Code § 1181(8), the Court of Appeal held that
petitioner “did not present ‘any evidence to establish that the impeaching facts about Hardy
were newly discovered and could not have been discovered and produced at trial in the
exercise of due diligence, let alone the best available evidence.” Id.  Petitioner then sought
federal habeas relief, which was denied by the district court after a delay of more than eight
years.

 Examining the state appellate court’s decision, the majority found two defects
implicating § 2254(d).  First, it held that the state court’s determination that petitioner “had
not established that the evidence was newly discovered[] was an ‘unreasonable determination
of facts,” explaining that the issue of suppression had not even been contested in the lower
state court, that trial counsel’s cross-examination of Hardy gave no suggestion that counsel
was aware of the missing impeachment material, and that “[t]here was nothing in the record
that could support a finding that [trial counsel] had the evidence that the prosecutor had
suppressed ....” Id. at 1136.  Second, the Ninth Circuit majority found that the state Court of
Appeal’s rejection of petitioner’s claim for failure to demonstrate that the suppressed
information would have been unavailable to trial counsel through the exercise of “due
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diligence” was “contrary to” clearly established federal law. After reviewing the Supreme
Court decisions imposing an independent disclosure obligation upon prosecutors, such that
“defense counsel may rely on the prosecutor’s obligation to produce that which Brady and
Giglio require him to produce,” the majority explained that the state “Court of Appeal’s
requirement of due diligence would flip that obligation, and enable a prosecutor to excuse his
failure by arguing that defense counsel could have found the information himself.” Id.  That
“proposition,” the majority added, “is contrary to federal law ... and unsound public policy.” 
Id.

Turning to an examination of petitioner’s Brady claim “under 28 U.S.C.  § 2254(a),”
758 F.3d at 1138, the Ninth Circuit majority noted the state’s oral argument concession “that
the prosecution had access to Hardy’s conviction and probation records,” id., then held that
petitioner had been prejudiced by suppression of the Hardy report.  After observing that the
facts of Hardy’s robbery conviction, probation status, and former membership in the Bloods
would have provided powerful, non-cumulative impeachment at trial, and that the prosecution
relied heavily on Hardy’s testimony to support its otherwise weak case against petitioner, the
majority explained:

The impeaching evidence was strong enough to cast a cloud of doubt over
Hardy’s testimony. With that cloud of doubt, the remaining evidence against
Amado was weak. While [two other witnesses] both put Amado at the scene
of the crime, neither of them testified that they saw him with a weapon or
heard him make any statements, or heard others make statements, that
suggested that Amado intended to participate in an assault. There was no
proof that Amado had any discussions with [the two primary assailants], or
had a strong relationship with them that would have suggested that [they] had
shared their plan with Amado. Hardy’s testimony that Amado carried a gun
was influential to the jury in delivering a verdict against Amado, and it is
reasonably probable that a jury, if made aware of the impeaching information
against Hardy, would have given little, if any, credence to his testimony and
would have returned a different verdict.

758 F.3d at 1140-41.

455) Jackson v. Conway, 763 F.3d 115 (2nd Cir.), cert. denied sub nom. Jackson v. Artus, 135
S.Ct. 1560 (2014).  The Second Circuit affirmed the grant of relief from petitioner’s
convictions for sexually assaulting his daughter (but not his other convictions), finding that
the New York Appellate Division’s rejection of his Miranda v. Arizona claim involved an
unreasonable application of clearly established federal law, and that the admission of
petitioner’s statements at trial in violation of Miranda was not harmless under Brecht. 
Petitioner was arrested at the home he shared with his wife, his ex-wife, and his daughter, all
of whom accused him of a variety of sexual misconduct.  Under police questioning following
his arrest, petitioner immediately invoked his right to silence and refused to speak to any
officers.  Later that day, however, police arranged for him to be interviewed by a Child
Protective Services (CPS) worker who had already spoken to the alleged victims.  Although
she knew petitioner had earlier invoked his right to silence, the CPS worker administered no
warnings before questioning him.  During the ensuing interview petitioner denied harming his
daughter, “but acknowledged the ‘possibility’ that he may have been ‘so drunk that he
wouldn’t have remembered if he raped [her].’”  763 F.3d at 123.  The statement was later
admitted at trial over defense objection, and featured prominently in the prosecution’s closing
argument.  On direct appeal, the state court rejected petitioner’s Miranda challenge to the
admission of the statement “on the ground that [the CPS worker] ‘was not engaged in law
enforcement activity.’” Id. at 138.  

Reviewing the district court’s grant of habeas relief, the Second Circuit held that the
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state appellate court’s decision involved an unreasonable application of the Supreme Court’s
clearly established Fifth Amendment rules.  Relying on Mathis v. United States, 391 U.S. 1
(1968), the Second Circuit explained that the state court had utilized the wrong “touchstone”
(agent’s engagement in “law enforcement activity”), while the correct questions were whether
there was a “possibility” that the “investigation would lead to a criminal prosecution,” and
whether the agent was “aware[] of that possibility during [the] investigation.”  Id. at 139.  The
court resolved both of those questions in the affirmative, noting that state law required the
CPS worker to report sexual abuse to law enforcement.  The Second Circuit then examined
whether the CPS interview “constituted an ‘interrogation’ within the meaning of [Rhode
Island v.] Innis, [446 U.S. 291 (1980)],” and found it “clear from the record” that it did.  Id. 
“Because Jackson was not informed prior to [the CPS worker’s] interrogation that his
statements to her could be introduced at his criminal trial,” the court concluded, “the
admission of [her] testimony at trial violated Jackson’s right to be free from compelled self-
incrimination ....” Id. at 140.  

Finally, the Second Circuit held that the Fifth Amendment error was not harmless
under Brecht. The court noted that it “likely” would have resolved this issue against petitioner
“were it not for two additional considerations – the lack of any physical evidence of
[petitioner’s daughter’s] sexual abuse and the damaging mischaracterization of Jackson’s
statements by the prosecutor in her summation.” 763 F.3d at 141; see also id. at 141 (noting
that prosecutor “reframed Jackson’s statement in a way that made it appear much more
damning”); id. at 142 (“The degree to which the prosecutor found it necessary to
mischaracterize the latter portion of Jackson’s statement is indicative of its centrality to the
State’s case.”). The court then considered and rejected petitioner’s contention that the Fifth
Amendment error affecting the convictions related to his daughter had a “prejudicial
spillover” effect on the other convictions related to his wife and ex-wife. See 763 F.3d at 142-
43. 

456) Alvarez v. Ercole, 763 F.3d 223 (2nd Cir. 2014).  The Second Circuit affirmed the grant of
relief in this New York manslaughter and assault case, finding that the trial court
unreasonably applied federal Confrontation Clause law by prohibiting cross examination of
a detective using a police report containing leads to a different suspect that law enforcement
never pursued.  Although defense counsel insisted that the purpose of the inquiry was to
“demonstrate that the NYPD had failed to take even obvious, preliminary steps to investigate
the [available] leads,” and had instead “prematurely concluded that Alvarez was the guilty
party,” the trial court maintained both that use of the report would introduce inadmissible
hearsay, and that exclusion was also permissible under New York’s “‘clear link’ rule” for
evidence of third party guilt.  763 F.3d at 230-31.  The Second Circuit rejected both grounds,
explaining that defense counsel’s strategy did not implicate hearsay concerns because it “did
not depend on the veracity of any of [the] statements” contained in the police report,” and that
its application of the “clear link” rule was not only erroneous as a matter of recently-clarified
state law, but also “unreasonable under established Sixth Amendment law” because “it left
Alvarez without any means of supporting his defense theory.”  Id. at 231.  The Second Circuit
went on to find that the error was not harmless under Brecht v. Abrahamson, emphasizing that
the “importance to the defense of cross-examining [the detective] about unpursued leads in
the [report] cannot be overstated,” since it “deprived Alvarez of any supporting evidence” for
his defense.  Id. at 233.  The court further noted that the “government capitalized on this
evidentiary gap in its summation, characterizing Alvarez’s skepticism of the NYPD
investigation as plain ‘speculation,’” and insisting that the detective “‘did a good job on this
case.’” Id.  After further observing that the case against petitioner – which lacked any forensic
evidence and rested instead on questionable and inconsistent eyewitness accounts – was “far
from overwhelming,” the Second Circuit concluded that, “[b]ut for the trial court’s
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unreasonable interpretation of clearly established Sixth Amendment law and the error that
resulted from that interpretation, the jury might well have acquitted Alvarez not only of
murder, but of any involvement in the crime.”  Id. at 234. 

457) Van Tran v. Colson, 764 F.3d 594 (6th Cir. 2014).  The Sixth Circuit granted conditional
relief in this Tennessee capital case to facilitate a second examination of petitioner’s Atkins
v. Virginia claim in a state post-conviction court using rules and methods established in
Coleman v. State, 341 S.W.3d 221 (Tenn. 2011), which was decided after petitioner’s case
proceeded to federal court, but had been determined to apply retroactively.  See 764 F.3d at
619 (“This case presents a unique circumstance in that the constitutional protection [of Atkins]
depends on the content of state law that has changed retroactively since the relevant state
court ruled, and the relevant state court ruled unreasonably in light of the change.”).  In
reaching this conclusion, the Sixth Circuit undertook a lengthy and detailed evaluation of the
evidence developed at the original state post-conviction hearing, and the state courts’
determinations that although petitioner had shown the requisite subaverage intellectual
functioning, he had not established either the required deficits in two areas of adaptive
behavior, or onset during the developmental period.  Assessing the state courts’ findings in
light of the guidelines subsequently laid down in Coleman, the Sixth Circuit found that those
courts made a series of unreasonable factual determinations by failing to credit the
uncontradicted testimony of petitioner’s experts witnesses, and relying instead upon their own
“commonsense” interpretations of the evidence.  See, e.g., 764 F.3d at 612 (“Tennessee law
[after Coleman] does not permit the state trial court to use its independent judgment to
disregard uncontroverted expert analyses, consider factors that the experts have testified are
unreliable, or declare to be dispositive a factor irrelevant to the clinical definitions employed
by the experts.”); id. at 608 (state court unreasonably discounted defense experts’ selection
of tests administered to petitioner); id. at 609 (state court unreasonably relied on details of
petitioner’s conduct during underlying offense, which was “not so sophisticated or elaborate
that the intellectually disabled could not have performed it”); id. (state court decision reflected
an “overemphasis on certain perceived strengths, inferred from anecdotal evidence,” and was
“inconsistent with the expert testimony and accepted professional analyses”). After
acknowledging that it had previously remanded a similarly situated case – Black v. Bell, 664
F.3d 81 (6th Cir. 2011) – to a district court for further evaluation in light of Coleman’s
changes to Tennessee’s implementation of Atkins, the Sixth Circuit declined to follow that
approach here because, unlike in Black, the state had not presented any expert testimony of
its own at the state court evidentiary hearing.  Finding it “necessary ... to fashion a remedy
that allows the State to make the showing that Coleman now requires,” 764 F.3d at 621, the
Sixth Circuit instead remanded the case for issuance of a conditional writ “prohibiting
execution unless the State completes a new Atkins hearing consistent with this opinion,” id.
at 627.

458) Castellanos v. Small, 766 F.3d 1137 (9th Cir. 2014).  The Ninth Circuit granted relief in this
California second degree murder, assault, and gang recruiting case, finding that the
prosecution violated Batson v. Kentucky, 476 U.S. 79 (1986), when it struck a Hispanic
venireperson, and that the state court’s denial of petitioner’s Batson challenge was based on
an unreasonable determination of the facts in light of the evidence presented in the state court
proceeding.  After observing that § 2254(d) analysis requires a federal court to “‘look
through’ [an] unexplained decision to the last state court to have provided a ‘reasoned’
decision,” 766 F.3d at 1145, the Ninth Circuit rejected the district court’s determination that
the state Court of Appeal – whose decision was “not wholly unexplained,” id. – was “contrary
to” Batson.  The court went on to find, however, that the state court’s decision was defective
under § 2254(d)(2).  Noting the absence of any dispute over the existence of a prima facie
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case at Batson’s first step, the Ninth Circuit proceeded to evaluate the prosecution’s stated
reason for removing the juror using the record and the results of its own comparative juror
analysis.  766 F.3d at 1148 (“Where, as here, the trial court did not undertake a formal
comparative juror analysis in the first instance, we must do so on collateral review.”).  Based
on the state court record, the Ninth Circuit quickly determined that the prosecutor’s claim that
the juror had been removed because she had no children was “belied by the record,” which
showed not only the juror’s statement that she did have children, but also the prosecutor’s
followup questions about their occupations. Id.  After remarking that, “unless the totality of
other relevant circumstances in this case suggests a contrary conclusion, the prosecutor’s
factually erroneous reason can be construed as pretextual,” the Ninth Circuit went on to find
that “[r]elevant circumstantial evidence tends only to further undermine the prosecutor’s
credibility.”  Id. at 1149.  That evidence included the prosecutor’s acceptance of three other
jurors “who also had no adult children, and one whose failure to answer the question about
children drew no followup questioning.  Id.; see also id. (noting that “[t]he question whether
the venireperson had ‘adult children’ seems a rather odd way of getting at what the prosecutor
purportedly sought to identify: whether the venireperson had experience with young children
like the child witness who planned to testify”).  The Ninth Circuit subsequently acknowledged
as “relevant” the facts that the empaneled jury did include seven Hispanics and that the
prosecution had not used all of its peremptory strikes, but found them insufficient to overcome
the weight of the “significant evidence of pretext ....” The court then concluded that the “state
court’s finding to the contrary amounts to an ‘unreasonable determination of the facts in light
of the evidence presented,’” and remanded the case for issuance of the writ.  Id. at 1150
(quoting 28 U.S.C. § 2254(d)(2)); see also id. (noting that the evidence relating to “at least
one” of the others jurors addressed in petitioner’s Batson challenge “would compel the same
conclusion”).

459) Langford v. Warden, Ross Correctional Institution, 593 Fed.Appx. 422 (6th Cir. 2014)
(unpublished), cert. granted, judgment vacated sub nom. Hooks v Langford, 135 S.Ct. 2888
(2015) (remanding for further consideration in light of Davis v. Ayala, 135 S.Ct. 2187 (2015)),
adhered to on remand, 665 Fed.Appx. 388 (6th Cir. 2016), cert denied sub nom. Hooks v.
Langford, 137 S.Ct. 2187 (2017).  A majority of the Sixth Circuit panel granted relief in this
Ohio murder case, finding that although the trial court purported to instruct the jurors on
complicity/aider and abettor liability as a lesser included offense, it failed to inform them of
the associated specific intent requirement, and that the Ohio Court of Appeals unreasonably
applied clearly established federal law in upholding the general guilty verdict returned by the
jury.  After accurately charging the jury on aggravated murder and murder, both of which
included a requirement that the defendant “purposely” committed the homicide, “the trial
court instructed the jury that it could convict Langford as an accomplice if it found that he
‘aided or abetted another in purposely committing the offenses.’” 593 Fed.Appx. at 427.  The
court did not, however, “instruct the jury that complicity required that Langford act with the
culpability required for murder, i.e., purposely.”  Id. at 427-28. After determining that this
omission was inconsistent with Ohio law, and that the incomplete instruction contravened the
rule of United States v. Gaudin, 515 U.S. 506 (1995), the Sixth Circuit majority held that “the
state court’s contrary conclusion was necessarily an unreasonable application of Supreme
Court law.”  Id. at 428. 

The majority went on to consider and reject the state’s contention – which “appears
to be the theory that the Ohio Court of Appeals relied on as well” – that the omission was
harmless in light of the jury charge as a whole:  “The state court decision is an unreasonable
application of Supreme Court law, even when viewing the jury instructions in their entirety,
given the instructions’ failure to include any language informing the jury about the required
mens rea of complicity.” 593 Fed.Appx. at 429; see also id. (“Although the instructions did
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not directly state that complicity is a strict-liability crime, they also did not affirmatively state
the correct mens rea. Rather, the instructions omitted mention of the mens rea for complicity
altogether.”).  Finally, the majority determined that the error was not harmless under Brecht,
explaining that there ws no evidence to establish that petitioner had been the shooter, and that,
“[t]he evidence at trial, if anything, is more consistent with a theory of accomplice liability
than principal liability.” Id. at 432. 

460) Drain v. Woods, 595 Fed.Appx. 558 (6th Cir. 2014) (unpublished).  The Sixth Circuit panel
affirmed the grant of relief in this Michigan murder case, finding that the Michigan Court of
Appeals’ decision reversing the trial court’s sua sponte finding of a Batson violation and
rejecting petitioner’s claim that counsel was ineffective for failing to object to the trial court’s
selection of an inadequate remedy was contrary to and involved an unreasonable application
of clearly established federal law.  After the prosecutor used seven of nine peremptory strikes
to remove African American prospective jurors, the trial judge found a prima facie case of
race discrimination sua sponte.  The prosecutor proffered reasons for the strikes, but the trial
court rejected them as pretextual.  Rather than discharging the jury or directing that the
improperly removed panelists be seated, however, the trial court simply mandated that the
prosecutor seek permission before exercising further strikes against African-Americans. 
Defense counsel did not participate in the discussion of the Batson issues, and did not object
to the trial court’s choice of remedy.  After petitioner’s conviction was affirmed on direct
appeal, he sought post-conviction relief on the ground that trial counsel had been ineffective
for failing to object to the trial court’s handling of the Batson violation.  The trial court agreed
and granted relief, but the Michigan Court of Appeals reversed, finding that there had been
no Batson violation and, consequently, trial counsel could not have been ineffective for failing
to object. 

On the state’s appeal from the grant of federal habeas relief, the Sixth Circuit found
multiple defects in the Michigan Court of Appeals’ decision.  For example, the state appellate
court’s “sole reasoning for rejecting the trial court’s conclusion [that a] prima facie case
[existed] was that the prosecutor struck two white jurors in addition to the seven black jurors,
and that four black jurors remained on the jury,” but the state court decision on which that
determination was based was “manifestly contrary to clearly established federal law ....” 595
F.3d at 570.  Later, the Sixth Circuit examined three of the prosecutor’s peremptory strikes
and held that the Michigan Court of Appeals contradicted or unreasonably applied federal law
in determining that they did not involve race discrimination.  See id. at 577 (“Fair-minded
jurists could not disagree that” comparative analysis show disparate treatment, and
combination of that disparity and absence of record support for prosecutor’s proffered basis
for strike proved discrimination); id. at 578 (sole factual basis proffered for strike of second
juror lacked record support, and state appellate court’s reliance on proposition that “‘Batson
is not violated whenever two veniremen of different races provide the same responses and one
is excused and the other is not,’” was contrary to federal law) (citations omitted); id. at 579-80
(factual basis for removal of third juror was unsupported by the record, and state appellate
court unreasonably applied federal law by dismissing prosecutor’s reliance on it as mere
“oversight,” and by crediting prosecutor for having proffered excuses for other jurors that
were grounded in the record).  Based on its “own review of the record,” the Sixth Circuit went
on to hold that “the trial court was correct in finding that the prosecutor “consistently
excluded black jurors based on their race” in violation of Batson.” Id. at 580.

Next, the Sixth Circuit determined that the question of the trial court’s chosen remedy
for the Batson violation – i.e., requiring the prosecutor to seek permission before striking
additional black jurors – had not been reached or adjudicated on the merits by the state court,
such that § 2254(d) did not apply.  Reviewing the issue de novo, the court quickly concluded
that the trial court’s “decision, if intended as a remedy, was ... plainly inadequate to cure the
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Batson violation.” 595 Fed.Appx. at 581; see also id. at 580 (“[T]he trial court committed
constitutional error when it failed to remedy the acknowledged Batson violations and allowed
Petitioner to be tried by a jury that had been selected by racially impermissible means.”).  

Finally, the Sixth Circuit determined that trial counsel had been ineffective for
mishandling the Batson issue.  After noting that § 2254(d) had been satisfied since the state
court’s decision on the ineffectiveness claim “rests entirely on its holding with regard ot the
Batson issue, which we have already determined was contrary to and an unreasonable
application of Supreme Court law,” 595 Fed.Appx. at 582, the court held that counsel
performed deficiently in failing to object to the trial court’s inappropriate remedy. See id. at
583 (“After the trial court announced its finding that a Batson violation had occurred, any
reasonable attorney would have objected to the trial court’s decision to proceed without either
recalling those who were dismissed or beginning voir dire again with an entirely new
venire.”).  With regard to prejudice, the Sixth Circuit concluded that, “[b]ecause a Batson
violation constitutes a structural error, the failure to object and to remedy the error constitutes
error per se.” Id.  “Where  counsel’s ineffective representation lets stand a structural error that
infects the entire trial with an unconstitutional taint,” the court added, “there is no question
that Petitioner and our system of justice suffered prejudice.” Id.

461) Woodfox v. Cain, 772 F.3d 358 (5th Cir. 2014), cert. denied, 136 S.Ct. 38 (2015).  The Fifth
Circuit affirmed the grant of relief in this Louisiana non-capital murder case, finding that the
state had not overcome petitioner’s prima facie showing of racial discrimination in the
selection of grand jurors.  The issue arose out of petitioner’s 1993 re-indictment for a 1972
prison homicide after his original conviction for that offense was overturned.  After
unsuccessfully moving to quash the new indictment, petitioner raised his race discrimination
claim on direct appeal, where it was denied on the grounds that the disparity he had alleged
was not significant, and that it may have been explained “if eligible population statistics
instead of gross population statistics had been used.” 772 F.3d at 364.  Petitioner continued
to pursue the claim in state post-conviction relief proceedings, where he offered “new
evidence” showing the existence of a racial “disparity over a longer period of time,” and
responded to the direct appeal court’s reasoning by demonstrating the “disparity using eligible
population statistics, instead of general population statistics.” Id. The state countered that
petitioner’s proof had not materially changed since direct appeal, and contended that all of his
claims were “meritless.” Id. at 365. Without holding an evidentiary hearing, the state court
entered an order declaring that the record had been reviewed, that petitioner’s claims were
meritless, and that relief was denied for the reasons set forth in state’s answer.  Petitioner
subsequently won federal habeas relief on a different ground, but the Fifth Circuit reversed. 
On remand, the district court held an evidentiary hearing on the grand jury claim and granted
relief.

The Fifth Circuit identified Castaneda v. Partida, 430 U.S. 482 (1977), as the source
of the governing three-part test to determine the existence of a prima facie case of
discrimination.  From there, the court quickly found that “[t]here can be no dispute that the
first and third elements ... have been met,” since “African-Americans are a distinct, cognizable
class that have been singled out for discrimination” (the first element), and “both the federal
and state courts have recognized that the system of selecting the grand jury foreperson then
in place was susceptible to abuse” (the third element). 772 F.3d at 373. “If the state post-
conviction court had rejected the prima facie case on either of these prongs,” the Fifth Circuit
added, “its determination would have clearly been contrary to or an unreasonable application
of clearly established federal law.” Id.  In light of these determinations, the court further
deduced that the state court “could only have rejected this claim based on the second element:
that the degree of underrepresentation had not been proven over a significant period of time.”
Id.  The court then reviewed the evidence that had been before the state court, which showed
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“absolute disparities” of “either 24% or 28%,” and concluded that, based on the Supreme
Court’s own determinations that lesser disparities had been sufficient to make out a prima
facie case, petitioner’s proof “could not have been rejected [by the state court] without being
an unreasonable application of federal law ....” Id. at 375; see also id. (“These disparities are
well within the range considered significant by the Supreme Court.”).  Finally, the Fifth
Circuit considered the evidence developed before the federal district court and the state’s
challenges to that court’s findings, and concluded that “the State has not demonstrated
reversible error in the district court’s holding that it failed to rebut the prima facie case.”  Id.
at 383.

462) Gumm v. Mitchell, 775 F.3d 345 (6th Cir. 2014).  The Sixth Circuit affirmed the grant of
relief in this formerly capital case from Ohio, finding that the prosecution violated Brady v.
Maryland, 373 U.S. 83 (1963), by failing to disclose favorable, material information, and that
the prosecutor committed additional misconduct by eliciting and emphasizing unreliable
evidence of petitioner’s propensity to engage in violent and distasteful acts.  Petitioner and
his co-defendant, Michael Bies (see Bies v. Sheldon, 775 F.3d 386 (6th Cir. 2014), below),
were convicted and sentenced to death (both men’s death sentences were later set aside
pursuant to Atkins v. Virginia) in connection with the 1992 murder and attempted sexual
assault of a ten year old boy in an abandoned building in Cincinnati.  Because there was no
physical evidence linking petitioner to the crime, the prosecution’s case was built upon
witness testimony placing him near the scene around the time of the crime and a confession
provided after extensive interrogation. 

After determining that the Brady claim had not been adjudicated on the merits in state
court, such that § 2254(d) was inapplicable, the Sixth Circuit described the “substantial
collection of tips, leads, and witness statements relating to other individuals who had been
investigated for the murder ....”  775 F.3d at 364.  That information included:  reports that one
Roger “Cordray had confessed to the murder ..., and ... was known to sleep in the abandoned
building where [the victim’s] body was found,” id.; “police files ... replete with references to
other individuals who may have had some involvement in [the] murder,” one of whom had
also reportedly confessed, id. at 366; reports indicating that the victim’s brother had failed a
polygraph and warranted further investigation as a possible suspect, id. at 367; and other
evidence undermining central factual elements of the prosecution’s theory of the case, id.  The
Sixth Circuit next examined the admissibility of the suppressed evidence at trial and found
that although some of it would have been inadmissible, much of it, including Cordray’s
confession and law enforcement’s apparent failure to pursue a wide array of leads, would have
been admitted.  See 775 F.3d at 368-70.  With regard to materiality, the Sixth Circuit found
that, “[c]onsidering the quality and quantity of the evidence that the state failed to disclose,
the potential for that evidence to have affected the outcome of Petitioner's trial is
inescapable.” Id. at 370.  The court explained that the Cordray evidence could have
demonstrated that he “had the means, motive, and opportunity to” commit the crime, and
“would have provided a compelling counter-narrative to the state’s theory” while “call[ing]
into question the thoroughness of the police investigation.” Id.  Alongside that information,
the court noted the “small amount of evidence that the state adduced” against petitioner, the
lack of “any physical evidence linking [him] to the crime,” and the “numerous reasons why
a jury would have discounted petitioner’s [confession] to the police.” Id. at 370-71; see also
id. at 370-73 (describing defense expert testimony at trial indicating confession was
unreliable, and noting that unreliability was consistent with post-trial determination that
petitioner had mental retardation).  The court went on to add that, were it applicable,
petitioner would also be entitled to relief under § 2254(d)(1).  See 775 F.3d at 375 (“The Ohio
Court of Appeals’ measly statement regarding the merits of petitioner’s Brady claim
constituted an unreasonable application of clearly established federal law because no
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reasonable jurist could have found that the disclosure of this small mountain of exculpatory
evidence, much of which was admissible or would clearly have led to admissible evidence,
would not have undermined confidence in the verdict in this case.”).  

Next, the Sixth Circuit addressed petitioner’s contention that the prosecutor
committed misconduct by introducing unreliable lay testimony and psychiatric reports
concerning prior bad acts and urging the jury to conclude that petitioner had committed the
murder in accordance with his propensity for violent and deviant behavior.  After determining
that the challenge relating to the psychiatric reports had been adjudicated on the merits in state
court and could not prevail under § 2254(d), the court found that the argument concerning the
prosecutor’s inappropriate elicitation and use of lay testimony had not been presented to the
state court, but could nevertheless be considered in federal habeas because the state had
“explicitly waived the procedural default defense.” 775 F.3d at 376.  Applying its own test
for prosecutorial misconduct, derived from Cristini v. McKee, 526 F.3d  888 (6th Cir. 2008),
the court found that the prosecutor sought specific language from two lay witnesses in an
“intentional and deliberate manner,” id. at 382 – including claims that petitioner had “‘fucked
a horse’” and had been “‘so hard up he’d do it to anyone,’” id. – and used that language to
build an unreliable and improper propensity argument:

The prosecutor then used this evidence to depict petitioner as an overly-
confident sexual deviant who has a propensity to have sex with little boys
and commit crimes such as those in this case. In fact, the prosecutor injected
an implication in his rebuttal closing argument that was inappropriate and
unfounded on the record. While there was questionable evidence of
petitioner’s sex with women, men, and a horse, there was absolutely no
evidence on the record that petitioner ever had sex or was motivated to have
“sex with little boys.”

775 F.3d at 382; see also id. at 383 (“The prosecutor intended to prejudice the jury against
petitioner by portraying him as a sexual deviant whose character aligned with the crimes in
this case.”).  The court went on to conclude that “the case against petitioner was so weak and
the prosecutor’s misconduct  so ‘pronounced and persistent’ that it ... had a ‘probably
cumulative effect upon the jury which cannot be disregarded as inconsequential.’”   Id. at 385
(quoting Berger v. United States, 295 U.S. 78, 89 (1935)); see also id. at 384 (“[T]here was
no physical evidence linking petitioner to the crime. There were no eyewitnesses to the
murder. In fact, the only evidence outside of the challenged improper bad acts testimony was
petitioner’s confession, non-probative statements by petitioner’s former female housemates
that he began acting strange, looked at them in awkward ways, frequently talked about sex
with women, and became hateful when he drank alcohol, and the psychiatric reports argued
as fact in the prosecutor’s closing argument.”).

463) Bies v. Sheldon, 775 F.3d 386 (6th Cir. 2014).  As in Gumm (above), the Sixth Circuit
affirmed the grant of relief in this formerly capital case from Ohio, finding that the
prosecution violated Brady v. Maryland, 373 U.S. 83 (1963), by failing to disclose favorable,
material information which undermined confidence in petitioner’s convictions for the murder
and attempted sexual assault of a ten year old boy in an abandoned building.  Lacking any
physical evidence to connect him to the crime, “[t]he State’s case against Bies rested almost
entirely upon an unrecorded statement that Bies allegedly made to the police following a
prolonged and highly suggestive custodial interrogation.” 775 F.3d at 388.  After
unsuccessfully challenging his convictions in state court, discovery conducted during
petitioner’s federal habeas proceedings yielded “hundreds of pages of evidence,” including
“a substantial collection of tips, leads, and witness statements relating to other individuals
who had been investigated for the murder – two of whom had apparently confessed to the
crime, and neither of whom was ever ruled out as the perpetrator.” 775 F.3d at 394-95. 
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Petitioner then returned to state court to assert a Brady claim based on the newly acquired
evidence, but the state court refused to consider it on the ground that it did not satisfy the
jurisdictional requirements of Ohio Revised Code § 2953.23(A).  Back in federal court, the
state acknowledged that the Brady claim had not been adjudicated on the merits, such that §
2254(d) would not apply, but maintained that the claim was nevertheless procedurally
defaulted.  Id. at 396.  After noting that the first two elements of the Brady analysis –
suppression and favorability – were “not disputed,” id. at 397, and that the showing of
suppression for Brady purposes also constituted “cause” for overcoming the default, id. at
397, the Sixth Circuit quickly determined that the previously undisclosed information had also
been “material” under Brady, and that petitioner had therefore shown the “prejudice”
necessary to excuse his default. The court explained:

Even armed with only the evidence implicating Roger Cordray, Bies’ defense
counsel would have been able to construct a plausible alternative narrative
of the crime and raise reasonable doubt in the minds of the jurors. Defense
counsel could have established, through admissible eyewitness testimony,
that a group of people, which may have included [the victim], was taunting
Cordray near the abandoned building around 11:00 p.m. on the night of the
murder. Eyewitnesses place Aaron in the same vicinity at approximately the
same time. Cordray, who was known to sleep in the abandoned building, later
confessed to numerous people that he had murdered [the victim]. After the
murder, a witness noticed that Cordray’s knuckles were scraped, and the
police identified “some similarities” between Cordray’s palm print and the
print found at the crime scene. Finally, the police never uncovered any
evidence exonerating Cordray; rather, they eliminated Cordray as a suspect
apparently because they simply believed him when he denied any
involvement in the crime. Taken together, these facts demonstrate that
Cordray had the means, motive, and opportunity to murder [the victim].
These facts, had they been disclosed, would have provided a compelling
counter-narrative to the State’s theory of the case and could have created a
reasonable doubt as to Bies’ guilt in the minds of the jurors.

775 F.3d at 400-01; see also id. at 401 (noting additional usefulness of suppressed evidence
to attack quality of police investigation and timeline implicit in prosecution’s theory).  The
Sixth Circuit went on to emphasize the value of this information “in light of the paltry
evidence” presented at trial, which consisted of witness accounts placing petitioner “in a park
near the abandoned building,” a “jailhouse informant” whose “credibility was thoroughly
undermined on cross-examination,” and an alleged confession which was “neither recorded
nor overheard by any impartial witness,” and had been consistently denied by petitioner
himself.  Id. at 401-02; see also id. at 402-03 (finding “good reason to question the legitimacy
of [the] confession” based on detectives’ use of “leading questions to suggest answers,”
petitioner’s intellectual disability and apparent “confus[ion] about the serious nature of the
murder investigation” and how it related to him, and his use of “uncharacteristically advanced
vocabulary to describe certain details, suggesting that he was merely repeating things that the
officers had told him”).  “Considering the evidence collectively,” the court concluded, “it is
painfully clear that the result of the trial would likely have been different had the suppressed
evidence been disclosed to the defense.” Id. at 403.

Finally, although it found no need to reach petitioner’s cross-appeal challenge to the
admission of his custodial statements, the Sixth Circuit concluded by observing that the
“interrogation and surrounding circumstances were highly suspect and extremely
inadvisable,” and expressing “serious doubt that the[] statements could be admitted at trial
without infringing upon Bies’ due process rights.”  775 F.3d at 403-04.
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464) Sessoms v. Runnels, 776 F.3d 615 (9th Cir.), cert. denied, 136 S.Ct. 80 (2015).  On remand
from the Supreme Court (see Grounds v. Sessoms, 133 S.Ct. 2886 (2013) (granting certiorari,
vacating court of appeals decision granting relief, and remanding for further consideration in
light of Salines v. Texas, 133 S.Ct. 2174 (2013)), a majority (6-5) of the en banc Ninth Circuit
granted relief in this California non-capital murder case, finding that detectives violated
Miranda v. Arizona, 384 U.S. 436 (1966), by ignoring his pre-warning requests for counsel,
and that the California Court of Appeal’s rejection of petitioner’s claim was contrary to and
involved an unreasonable application of relevant Supreme Court holdings.  At the start of
petitioner’s videotaped interrogation – and before detectives administered Miranda warnings
– the following exchange took place:  

Petitioner: “There wouldn’t be any possible way that I could
have a – a lawyer present while we do this?”

Detective: “Well, uh, what I’ll do is, um – ” 
Petitioner: “Yeah, that’s what my dad asked me to ask you

guys ... uh, give me a lawyer.”
776 F.3d at 619.  The detective responded “as though Sessoms had said nothing,” proceeded
to “persuade[]  Sessoms that having a lawyer was a bad idea,” and then administered Miranda
warnings.  Id. Petitioner subsequently provided an inculpatory statement, which was used to
convict him.  On direct appeal, the state court upheld the admission of the statement on the
ground that Davis v. United States, 512 U.S. 452 (1994), required an unambiguous invocation
of the right to counsel, and petitioner’s statements did not satisfy that requirement.  After the
federal district court denied habeas relief and a Ninth Circuit panel affirmed, the case was
reheard en banc.  A 6-5 majority granted relief, but the Supreme Court later vacated and
remanded that judgment for further consideration in light of Salinas v. Texas, 133 S.Ct. 2174
(2013).  See Grounds v. Sessoms, 133 S.Ct. 2886 (2013).  On remand, a 6-5 majority (with
Chief Judge Kozinski “reluctantly” supplying one of the dissenting votes) again granted relief. 

The Ninth Circuit majority held that the state court unreasonably applied Miranda and
its progeny “to the undisputed facts” by “analyzing Sessoms’s statements in isolation rather
than collectively and in context to conclude that ‘... neither statement was an unequivocal or
unambiguous request for counsel.’” 776 F.3d at 625.  Reviewing the “circumstances,” which
included a concededly “custodial interrogation” with a Miranda warning, id. at 625-26, two
requests for counsel by petitioner, and responses by the detectives that first ignored then later
implicitly acknowledged and sought to neutralize those requests, the Ninth Circuit majority
rejected the state court’s ambiguity finding:

Viewed in the context of Sessoms’s prior request that the detectives make
counsel available to him during the interrogation, it was unreasonable to hold
that Sessoms’s second statement, “give me a lawyer,” was an ambiguous
request for counsel. What else could this mean? I don’t want an attorney? I’m
not sure I want an attorney? My dad wants an attorney? No, it means what it
says in plain English: dad told me to ask you and I am – “give me an
attorney.” 

776 F.3d at 627.  Later, in response to the dissent’s suggestion that petitioner’s “statements 
contain ‘just enough ambiguity’ to deny relief,” the majority added:

Conjuring up ambiguity where there is none violates Davis. Construing the
demand, “give me a lawyer,” as ambiguous strains credulity. Invoking the
mantra of “a fairminded jurist,” a standard we embrace, does not mean that
in evaluating the statements we toss overboard logic, common sense, and
context. In contravention of Davis, by allowing the detectives to play games
with Sessoms’s clear language, the California Court of Appeal imposed the
unreasonable grammatical precision of an “Oxford don” on a suspect subject
to custodial interrogation. See Davis, 512 U.S. at 459 (quoting id. at 476
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(Souter, J., concurring)).
776 F.3d at 628.  Finally, the Ninth Circuit majority had “little difficulty” finding that the
error in admitting petitioner’s confession was not harmless under Brecht, explaining that it
constituted the only evidence making him a full participant in the crime, that the “other
evidence against Sessoms pales in comparison,” and that the prosecution’s heavy reliance on
the confession during closing arguments underscored its importance.” Id. at 630.

465) McManus v. Neal, 779 F.3d 634 (7th Cir. 2015).  The Seventh Circuit granted relief in this
Indiana capital case, finding that “the state courts unreasonably applied federal due process
principles in addressing [petitioner’s] competency to stand trial.”  779 F.3d at 656.  The court
summarized the issues and its findings this way:

[T]he state courts unreasonably applied clearly established due-process
standards for adjudicating a defendant’s competency to stand trial. The
record reflects that McManus decompensated soon after the trial testimony
got underway. He had several panic attacks, and his symptoms were severe
enough to require two trips to the emergency room. There he was treated
with a potent combination of several psychotropic drugs—including one that
knocks out memory—as well as an opioid painkiller. He remained on a
regimen of mind-altering medications for the duration of the trial.  ¶  The
powerful effect of the medications alone created substantial doubt about
McManus’s mental fitness for trial, but the judge never ordered a
competency evaluation. Instead, the judge focused on getting McManus
“fixed up” enough to complete the trial. By taking this approach, the judge
failed to apply the legal framework established in Dusky and Pate for
addressing competency questions. The Indiana Supreme Court recited the
correct legal standard but in the end did not actually apply it. Although
habeas review of state judgments is deferential, see 28 U.S.C. §
2254(d)(1)–(2) (2012), the record does not permit a conclusion that the state
courts reasonably applied federal constitutional requirements for adjudicating
a defendant’s competency to stand trial.

779 F.3d at 638-39; see also id. at 657 (noting that “everyone agrees that a competency
inquiry was required”); id. (noting absence of “an evidentiary foundation for us to conclude
that the judge’s summary decision [denying a mistrial or continuance] implicitly addressed
the federal competency standard”); id. at 659 (“By subjecting a constitutionally inadequate
trial-court decision to deferential review, the Indiana Supreme Court did not adequately
vindicate the federal due-process interests at stake.”); id. at 660 n.12 (observing that, “A
slightly different way of looking at it is that a legal error infected the trial court’s fact-finding
process, so the resulting factual determination is unreasonable” within the meaning of §
2254(d)(2)).  With regard to “the question of remedy,” the Seventh Circuit opted to require
a new trial rather than attempt a retrospective competency determination, explaining that
petitioner’s condition had been “highly unstable” and “might have resulted from changes in
his medication that would not be observable after he was stabilized.”  Id. at 660; see also id.
(“We cannot see how new testimony before the district court could possibly provide the
necessary information to retrospectively assess [petitioner’s] competency under the applicable
legal standard.  Habeas relief is warranted.”).

466) Blackston v. Rapelje, 780 F.3d 340 (6th Cir.) (amended op.), cert. denied, 136 S.Ct. 388
(2015).  A majority of the Sixth Circuit panel affirmed the grant of relief in this Michigan
murder case, finding that the Michigan Supreme Court unreasonably applied clearly
established Confrontation Clause rules when it upheld the trial court’s exclusion of written
recantations by two prosecution witnesses whose pre-recantation testimony at petitioner’s
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original trial was read to the jury at his retrial after they refused to testify and were declared
unavailable.  The prosecution’s “case depended entirely on the testimonial evidence of five
witnesses:” petitioner’s two alleged accomplices, Lamp and Simpson, who gave accounts of
the crime and his participation in it; petitioner’s ex-girlfriend, Zantello, who claimed to have
heard petitioner and Simpson discussing the killing on the night it occurred; and the victim’s
girlfriend and her sister, who claimed to have heard petitioner make inculpatory statements
after the crime. All were impeached to varying degrees at the first trial. 780 F.3d at 344.  After
the trial judge set aside the original jury’s verdict due to an error concerning Simpson’s
immunity deal, both Simpson and Zantello signed statements recanting their testimony against
petitioner and explaining that they had been pressured or induced by the state to testify as they
had.  At the retrial, both refused to testify and were declared unavailable, and the court
allowed their testimony from the prior trial to be read to the jury, but excluded their
recantations on the ground that they did not qualify as prior inconsistent statements; the court
later acknowledged that the recantations might have been admissible under a different theory,
but maintained that they would ultimately have been excluded under Rule 403 because they
“were unfairly prejudicial to the prosecution ....”  Id. at 347.  The Michigan Supreme Court
upheld the trial court’s determination (after two reversals by the Michigan Court of Appeals),
but the federal district court later granted habeas relief.

On appeal, the Sixth Circuit majority held that the “kind of impeachment” contained
in the recantations “falls squarely within the Supreme Court’s Confrontation Clause
precedents,” 780 F.3d at 354, and that the state court’s four rationales for exclusion were
“objectively unreasonable,” id. at 355.  Whereas the Michigan Supreme Court had declared
the content of the recantations to be “largely cumulative,” the Sixth Circuit majority found
“that the difference between the recantations and the impeachment at the first trial was one
of kind, not degree, and that the state court was objectively unreasonable in concluding
otherwise.” Id. at 355; see also id. (observing that “the witnesses’ recanting statements
specifically averred that their trial testimony was untrue, something the defense was able to
suggest only obliquely at the first trial,” and that the recantations included “‘lengthy
explanations for why they had lied ....’”).  The majority next considered and rejected the state
court’s “Rule 403 reasoning” that the recantations were “excessively favorable” to petitioner,
that they “unfairly impugned the prosecution,” and that they were “inherently unreliable
because they resulted from attempts [by the witnesses] to game the system through self-
serving statements.” Id. at 356.  The majority explained that the recantations were
“undoubtedly” harmful to the prosecution’s case, but did not pose a risk of “improper
unfairness” for Rule 403 purposes; that “the state’s concerns about the reputation of the
prosecutor’s office cannot trump a defendant’s constitutional right to explore the pressure that
office put on testifying witnesses”; and that concerns about the motives or reliability of the
recanting witnesses were for the jury, not the trial judge, to resolve.  Id.; see also id. at 357
(rejecting state’s argument exclusion was justified because witnesses had attempted a “fraud
on the court,” and explaining that “the defendant’s right to confront may be extinguished only
by the defendant’s own wrongful conduct”).  Finally, the majority determined that a brief
exchange with Zantello – involving one question that did not elicit a substantive answer – did
not amount to a “constitutionally adequate” opportunity for confrontation.  See id. at 358
(“Posing futile questions to a non-responsive witness is not constitutionally adequate cross-
examination”); id. (“This rationale, too, was an unreasonable basis for exclusion.”). 

Having found constitutional error, the Sixth Circuit majority moved to the question
of harmlessness and found “little doubt that the constitutional error here had the ‘substantial
and injurious effect or influence’ required by Brecht.”  Id. at 360.  In support of that
conclusion, the majority explained that “Simpson’s testimony was the linchpin of the state’s
case,” since he was the only witness to claim he had actually seen petitioner commit the
homicide, and had provided necessary support to the otherwise suspect testimony of the other
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alleged accomplice, Lamp.  Id. at 360.  Similarly, the majority found that “Zantello’s
testimony was also important,” in that she “flatly contradicted [petitioner’s] alibi and was the
only non-accomplice witness to do so.”  Id. at 360.  The majority went on to explain that the
“state’s untainted case was not strong,” id. at 361, such that “the negation of Simpson’s and
Zantello’s far-more-damaging first-trial testimony would have had the ‘substantial and
injurious’ impact Brecht and Fry require,” id. at 362.

467) Robinson v. Louisiana, 606 Fed.Appx. 199 (5th Cir. 2015) (per curiam) (unpublished). 
A majority of the Fifth Circuit panel granted relief in this Louisiana cocaine distribution case,
finding that petitioner had not been adequately warned of the dangers of self-representation
before he was permitted to proceed pro se at trial.  After determining that petitioner’s claim
had not been adjudicated on the merits in state court and that sua sponte invocation of a
procedural bar would be inappropriate, the Fifth Circuit majority quickly concluded that,
pursuant to Faretta v. California, 422 U.S. 806 (1975), and relevant circuit precedent, the trial
judge’s failure to warn petitioner of the dangers of self-representation prior to accepting his
waiver rendered that waiver neither knowing nor intelligent.  In so concluding, the majority
rejected the suggestion that standby counsel’s own discussion with petitioner constituted an
adequate substitute for warnings from the court, and emphasized that the court’s own remarks
during the brief waiver colloquy were insufficient:

[T]he trial court’s reliance on standby counsel’s representations was
insufficient to establish a knowing and intelligent waiver of Robinson’s right
to counsel as a matter of law under Fifth Circuit precedent.  At no point did
the trial judge specifically warn Robinson of the dangers of proceeding pro
se. Instead, the trial court appears to have relied on standby counsel's
representations that he had previously “advised [Robinson] that it is better
to proceed with an attorney in this matter.” ... Under [Fifth Circuit
precedent], this is insufficient.  Moreover, even assuming arguendo the trial
judge himself advised Robinson that it was “better to proceed with an
attorney,” this generic warning would also be insufficient to establish a
knowing and intelligent waiver. 

606 Fed.Appx. at 210-11 (citations omitted).

468) Owens v. Duncan, 781 F.3d 360 (7th Cir. 2015), cert. dismissed as improvidently granted,
136 S.Ct. 651 (2016).  The Seventh Circuit granted relief in this Illinois murder case, finding
that the trial judge violated petitioner’s due process right to have his guilt or innocence
adjudicated on the basis of competent evidence, as established by Holbrook v. Flynn, 475 U.S.
560 (1986), Taylor v. Kentucky, 436 U.S. 478 (1978), and Estelle v. Williams, 425 U.S. 501
(1976), by convicting him instead on “evidence that did not exist.”  781 F.3d at 362. 
Petitioner was charged with fatally striking the victim – whose possessions at the time of his
death suggested he was a drug dealer – with a wooden club as he rode his bicycle.  At his
bench trial, the prosecution relied on the testimony of two eyewitnesses who claimed to have
identified petitioner as the assailant, but both had reliability problems and their stories were
inconsistent on material points.  When closing arguments concluded, the trial judge ruled as
follows:  “I think all of the witnesses skirted the real issue. The issue to me was you have a
seventeen year old youth on a bike who is a drug dealer [victim], who [petitioner] knew he
was a drug dealer. [Petitioner] wanted to knock him off. I think the State’s evidence has
proved that fact. Finding of guilty of murder.”  Id. at 363.  Evaluating this statement in light
of the evidence presented at trial, the Seventh Circuit found that “there was no factual basis
of any sort, in the trial record or elsewhere, for the judge’s finding that [petitioner] knew [the
victim], let alone knew or cared that he was a drug dealer.  The judge made it up.” Id. at 364;
see also id. at 363 (“That was all the judge said in his explanation of his verdict, and it was
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nonsense.”); id. at 362 (“No evidence was presented that [petitioner] had known [the victim],
used or sold illegal drugs, or had any gang affiliation.”).  With regard to whether the error had
been harmless under Brecht v. Abrahamson, the Seventh Circuit observed that, “if the
evidence of [petitioner’s] guilt had been overwhelming, the judge’s conjecture ... could be
disregarded as goofy but harmless,” but that was not the case here.  Id. at 365.  Rather, “the
entire case pivoted on two shaky eyewitness identifications, [such that petitioner] might well
have been acquitted had the judge not mistakenly believed [petitioner] had known [the victim]
to be a drug dealer and killed him because of it.” Id.  The Seventh Circuit concluded by noting
its awareness of the requirement that “only clearly established violations of a defendant’s
constitutional rights” will authorize habeas relief, and emphasizing that “there’s no question
that the right to have one’s guilt or innocence adjudicated on the basis of evidence introduced
at trial satisfies that exacting standard.”  Id.; see also id. (“It’s true that we know of no case
identical to this one—unsurprisingly, given the combination of weak proof with a verdict
based on groundless conjecture. But identity can’t be required. The Supreme Court has made
clear in the cases we've cited and quoted from that a judge or a jury may not convict a person
on the basis of a belief that has no evidentiary basis whatsoever.”). 

469) Camp v. Neven, 606 Fed.Appx. 322 (9th Cir. 2015) (unpublished).  The Ninth Circuit
granted relief in this Nevada murder by child abuse case, finding that the state court violated
due process and unreasonably applied Wardius v. Oregon, 412 U.S. 470 (1973), by imposing
“a non-reciprocal disclosure obligation” on petitioner.  The court explained:

In Wardius, the Supreme Court established the clear principle that “[i]t is
fundamentally unfair to require a defendant to divulge the details of his own
case while at the same time subjecting him to the hazard of surprise
concerning refutation of the very pieces of evidence which he disclosed to
the State.”  Here, Camp was required to disclose the details of his defense,
and then the State used those details to prepare [its expert] to refute Camp’s
expert testimony. The State consulted with [its expert] for several weeks
before trial, and her testimony could have been presented during the State’s
case in chief. Instead, the State took strategic advantage of the statute and
surprised Camp with [the expert’s] rebuttal testimony, depriving Camp of a
meaningful opportunity to critique [that] testimony. We conclude that
allowing the State to present unnoticed expert rebuttal testimony when Camp
was required to disclose his own expert testimony on the same issues was a
violation of ... Wardius, and that the state courts were unreasonable in
denying Camp relief on this ground.

606 Fed.Appx. at 325-26.  The court went on to find that the error had not been harmless
under Brecht v. Abrahamson, explaining that, “[t]he conflicting expert medical testimony was
central to the outcome in this case,” and the “State was permitted a ‘fundamentally unfair’
advantage when it was allowed to present an unnoticed expert rebuttal witness.” Id. at 326. 

 
470) Price v. Warden, 785 F.3d 1039 (5th Cir. 2015).  The Fifth Circuit granted relief in this

Louisiana parole violation case, finding that although Greenfield v. Scafati, 390 U.S. 713
(1968) (per curiam), was only a “summary affirmance,” the rule against “retrospective”
applications of changes to parole laws applied in that decision nevertheless constituted
“clearly established federal law” within the meaning of § 2254(d)(1).  In this case, there was
no dispute that petitioner had been “disadvantaged” when Louisiana applied a change in state
parole law to strip him of all “good time” following a parole violation.  Instead, the case
turned on whether that change in law was “retrospective,” such that it violated the Ex Post
Facto Clause.  785 F.3d at 1042.  “Considering the issues presented and necessarily decided
in Greenfield, and finding that the facts in Greenfield are materially indistinguishable from
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the facts of this case,” the Fifth Circuit agreed with petitioner that, as in Greenfield,
application of the new parole rule was an ex post facto violation.  The court went on to
conclude that, “[b]ecause Greenfield is materially indistinguishable, the rule established in
Greenfield controls,” and the “state court’s judgment was contrary to clearly established
federal law as determined by the Supreme Court.” Id. at 1043. 

471) Barton v. Warden, Southern Ohio Correctional Facility, 786 F.3d 450 (6th Cir. 2015) (per
curiam), cert. denied, 136 S.Ct. 1449 (2016).  The Sixth Circuit granted relief in this Ohio
involuntary manslaughter and aggravated burglary case, finding that the prosecution
suppressed material evidence that “would have impeached the sole witness against” petitioner. 
786 F.3d at 454.  The prosecution’s theory of the case against petitioner was that he had
commissioned a two-man team to stage a burglary of his marital home in an effort to scare his
wife into acquiescing to a move inside the city limits, and that she had been killed when the
plan went awry.  To support this theory – and, in fact, the entire case against petitioner – the
prosecution relied on one witness, Henson, who claimed to have carried out the burglary
charade with his brother, and to have performed similar burglaries in the past.  Eager to
bolster this claim, law enforcement reopened the investigation of a different burglary case in
an effort to tie it to Henson, and went so far as to the threaten one member of that family, Jim
Kelly, with an obstruction of justice charge if he refused to appear at petitioner’s trial and
corroborate Henson’s burglar-for-hire story.  When that threat failed in the face of denials
from the entire Kelly family, police dropped the effort and suppressed all of the information
demonstrating their inability to substantiate Henson’s claims.  Analyzing these circumstances
under Brady – but not § 2254(d), which was inapplicable due to the absence of a state court
merits adjudication – the Sixth Circuit quickly concluded that the prosecution’s failure to
learn of and disclose what law enforcement had developed (and not developed) was sufficient
to establish both cause and prejudice as well as a due process violation:

The evidence at issue is not cumulative or superfluous to the other
impeachment evidence that was levied against Henson. Rather, it goes to the
heart of the State’s theory of the case: that Barton hired ... Henson [and his
brother] to stage a burglary at his house to scare his wife into moving to the
city. Consider what the jury would have had to believe if Kelly had actually
testified in Barton’s favor: that, in the span of two years, two farm owners,
living in the same Ohio county, decided—separately—that they both wanted
to move to the city; and decided—again, separately—that they could
convince their families to do so only by staging a home burglary; and
decided—once again, separately—that they would hire the same two-man
team to stage this burglary. The jury would have had to believe that Henson
(and the State) were telling the truth, despite vehement denials by Barton and
every member of the Kelly family. The jury would have had to contend with
the fact that the Kellys continue to live on their farm in Warren County, more
than twenty years after Jim supposedly sought to frighten them into moving
to the city. We believe that the evidence here would have done more than
simply raise general questions about Henson’s character. It would have
addressed whether Henson was telling the truth in this specific instance.

786 F.3d at 468-69; see also id. at 470 (“[T]he State’s theory here rests on the testimony of
a single witness—not even an eyewitness, in fact. That witness presented an unsupported,
shifting, and somewhat fantastical story at trial. The State suppressed material, exculpatory
evidence from Barton, thereby making it more difficult for Barton to discredit this theory.
There is a reasonable probability that such actions affected the outcome of the trial.”). 

472) Comstock v. Humphries, 786 F.3d 701 (9th Cir. 2015).  The Ninth Circuit granted relief in
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this Nevada possession of stolen property case, finding that the prosecution violated Brady
v. Maryland by failing to disclose a statement from the alleged victim and that the Nevada
Supreme Court unreasonably applied Brady when it rejected petitioner’s claim.  Petitioner
was charged with possessing stolen property “obtained by means of larceny” on the basis of
circumstantial evidence establishing that he had pawned “a ring commemorating Randy
Street’s 1991-1992 national college wrestling championship.”  786 F.3d at 704.  Although
there was no direct evidence of how the ring came into petitioner’s possession, the
prosecution argued that it must have been stolen from Street’s apartment, either by petitioner
or a veteran burglar with whom he was known to associate.  In support of that theory the
prosecution called Street himself, who testified that the ring had never fallen off accidentally,
that he did not loan it to others, and that he did not recall “ever losing it outside.”  Id. at 705. 
For his part, petitioner admitted pawning the ring, but maintained that he had merely done so
as a favor to his friend (the veteran burglar), who had been given the ring by petitioner’s ex-
girlfriend, who, in turn, had found it near a laundry facility while working as a housekeeper
at Street’s apartment complex.  After the parties urged their competing theories in closing
arguments – the prosecution insisting Street “‘knew exactly where [the ring] was ... He didn’t
lose it, it was stolen,’” and defense counsel suggesting that “perhaps the ring was simply lost
outside,” the jury found petitioner guilty.  At the ensuing sentencing proceeding, Street
“submitted a hand-written victim impact statement” in which he “expressed grave concern
about whether there had been any crime at all,” and explained that he may have removed the
ring and left it outside while cleaning his motorcycle, and that, although he had conveyed this
information to a detective and a prosecutor, “it never came up [at] trial.” Id. at 106.  Based on
this new revelation, petitioner moved for a new trial on the ground that the prosecution had
violated Brady.  The trial court denied the motion without a hearing and the Nevada Supreme
Court affirmed.  

On appeal from the denial of federal habeas relief, the Ninth Circuit outlined the
elements of a Brady violation, then analyzed the Nevada Supreme Court’s decision.  After
observing that the state court’s characterization of Street’s statement as “‘mere speculation’”
with “‘minimal’ impeachment value” did not amount to “a clear determination as to whether
Street’s recollections were favorable to Comstock,” the Ninth Circuit held that they were, and
that “[a]ny suggestion otherwise in the state court’s decision was contrary to Brady.” 786 F.3d
at 708-09; see also id. (explaining that “Street’s recollections ... impeached Street’s credibility
in terms of how he handled his ring, and more importantly, affirmatively cast serious doubt
on whether there was a crime in the first place”).  The Ninth Circuit then noted the absence
of any dispute over whether Street’s statement had been “suppressed,” and proceeded to an
examination of the state court’s determination that they were not material.  Emphasizing trial
counsel’s failed effort to elicit support for the defense theory during cross-examination of
Street, and the prosecution’s heavy reliance during closing argument on Street’s testimony
that the ring could not have been lost, the Ninth Circuit held that the undisclosed information
was material, and that “[t]he state court’s contrary conclusion was an unreasonable
application of Brady and its progeny.”  Id. at 712; see also id. at 710 (observing that state
court’s “characterizations [of Street’s recollections] both understated the[ir] impeachment
value ... and ignored their exculpatory value in light of the trial testimony and the prosecutor’s
closing argument”); id. at 713 (“[W]hile Brady determinations are often difficult, this was not
a close call.”).  Finally, the Ninth Circuit rejected the district court’s determination that the
withheld information was not material because Nevada law provided a different theory –
“misappropriation of lost property” – under which petitioner could  have been convicted,
explaining that petitioner had been “specifically charged with possession of stolen property
‘obtained by means of larceny,” and that, “[w]e evaluate the materiality of Brady evidence
based on the crimes charged, not based on the crimes that might have been charged.”  Id. at
712. 
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473) Riley v. McDaniel, 786 F.3d 719 (9th Cir. 2015), cert. denied sub nom. Baker v. Riley, 136
S.Ct. 1450 (2016).  The Ninth Circuit granted relief in this Nevada capital case, finding that
the trial court violated due process when it gave the so-called “Kazalyn instruction,” which,
at the time of petitioner’s trial, impermissibly merged the independent state law elements of
premeditation and deliberation necessary for first-degree murder.  After determining that
petitioner’s claim had not been adjudicated on the merits in state court, and that the
procedural bar applied by the state courts was “inadequate” to bar federal review pursuant to
Valerio v. Crawford, 306 F.3d 742, 778 (9th Cir. 2002), the Ninth Circuit reviewed the merits
de novo.  Relying on Polk v. Sandoval, 503 F.3d 903 (9th Cir. 2007), the court quickly
determined that “the use of the Kazalyn instruction at [petitioner’s] trial constituted a due
process violation under the United States Constitution.” 786 F.3d at 724. The court reviewed
the evidence and concluded that the error had not been harmless:

Riley clearly acted wilfully—he intended to kill Bollin—and with
premeditation—he formed that intent prior to shooting him. However, the
evidence of Riley’s cocaine intoxication and emotional agitation might well
have created reasonable doubt as to the third element of first-degree murder,
the one the court’s instructions failed to identify as an independent element:
deliberation. Because the prosecutor relied on that failure in his closing
argument, repeatedly returning to the language of the instruction itself in
arguing the premeditated murder theory, and because the general verdict of
guilt does not allow us to determine that the jury based its conviction on a
different theory, the error was not harmless. As we are in “grave doubt,” we
conclude that Riley was prejudiced.

786 F.3d at 727.

474) Pruitt v. Neal, 788 F.3d 248 (7th Cir. 2015), cert. denied, 136 S.Ct. 1161 (2016).  The
Seventh Circuit granted relief in this Indiana capital case, finding both that petitioner was
intellectually disabled and therefore ineligible for a death sentence under Atkins v. Virginia,
and that trial counsel had been ineffective for failing adequately to develop and present
evidence of his mental illness [see SUCCESSFUL CASES – INEFFECTIVE ASSISTANCE OF

COUNSEL ISSUES, supra].  Petitioner’s claim of intellectual disability was litigated twice
before the state courts: once in a pretrial hearing at which the trial judge denied it in a ruling
later affirmed by the Indiana Supreme Court; and later in state post-conviction proceedings,
in which the trial-level judge found that petitioner failed to satisfy either the intellectual
functioning or adaptive behavior prongs, and the Indiana Supreme Court affirmed with regard
to the first prong but remarked that the lower court’s finding concerning the second was “not
supportable.” 788 F.3d at 265.  On appeal from the denial of federal habeas relief, the Seventh
Circuit focused its analysis on the Indiana Supreme Court’s determinations that petitioner had
not demonstrated significantly subaverage intellectual functioning because his “IQ scores
were ‘inconsistent,’” and because other evidence suggested petitioner’s low functioning
reflected a lack of “will” rather than a lack of “capacity.”  Id. at 265-66.  

Beginning with the state court’s inconsistency finding, the Seventh Circuit reviewed
the evidence accumulated through the pretrial and state post-conviction proceedings and
determined that petitioner’s scores on “four intelligence tests” – two Lorge-Thorndike tests
(64 verbal; 65 and 63 non-verbal) taken during adolescence and two Stanford-Binet tests (both
65) administered after the crime – “were consistent:  all of them fell well within the range for
intellectual disability.” Id. at 266.  The Seventh Circuit then demonstrated that the remaining
scores did not establish the dispositive inconsistency found by the state court: one was a full
scale score of 76 on a WAIS, but expert testimony had explained that petitioner was on
antipsychotic medication at the time of administration and such medication is known to
artificially inflate IQ testing results; another was a score of 93 on a Revised Beta, which was
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criticized by the testifying experts as inaccurate and unreliable; and the final two were “Otis-
Lennon and Iowa basic academic achievement tests, [which] all experts save one agreed ...
do not test for intelligence.”  Id. at 266-67.  Based on this analysis of the state court record,
the Seventh Circuit held that, “[e]ven when viewed through AEDPA’s deferential lens, the
Indiana Supreme Court’s determination that Pruitt failed to demonstrate significantly
subaverage intellectual functioning based on inconsistent test scores was objectively
unreasonable and ignored the clear and convincing weight of the evidence.”  

Moving to the state court’s reliance on petitioner’s purported strengths – “his ability
to fill out job applications, obtain a commercial driver’s license, and work,” and his “school
history,” 788 F.3d at 267-68 – as further proof that his intellectual functioning was not
significantly subaverage, the Seventh Circuit observed that although “[n]othing in Hall [v.
Florida] or Atkins directs states to give conclusive effect to IQ scores,” “[t]he problem arises
where, as here, the state court relies on inaccurate assumptions and select pieces of the
evidence in making its factual determination.”  Id. at 268. The court went on to explain that
petitioner’s job application was actually riddled with basic errors, his “numerous jobs ... did
not require high intellectual functioning” (and he had been fired from many of them for
incompetence), and his school history showed, among other things, that he had been “held
back twice” in the first three years, had been placed in special education classes, and had
finally dropped out as a sixteen year old eighth grader.  Id. at 269.  The Seventh Circuit then
held that “[t]he Indiana Supreme Court made an unreasonable determination of fact in
concluding that Pruitt’s work history, school history, and other evidence supported the finding
that Pruitt failed to establish significantly subaverage intellectual functioning.” Id. at 269.
“Rather,” the court added, “the clear and convincing weight of the evidence establishes that
Pruitt suffers from significantly subaverage intellectual functioning.”  Id.

Turning to the adaptive behavior prong of Indiana’s test for intellectual disability, the
Seventh Circuit first determined that the Indiana Supreme Court had made no finding “that
Pruitt failed to establish substantial impairment of adaptive behavior,” such that § 2254(d)
would not apply and the question would be reviewed “de novo.” 788 F.3d at 269.  The court
then explained “[t[he state court record contains unrebutted evidence that Pruitt satisfies the
adaptive behavior prong,” presented through both multiple experts and “extensive lay
testimony regarding his development, school and work history, and functioning ....”  Id. at
270. After noting further than “the state does not even argue on appeal that the evidence failed
to establish that Pruitt suffers from substantially impaired adaptive functioning,” the Seventh
Circuit concluded that “Pruitt has demonstrated with clear and convincing evidence that he
is intellectually disabled. Therefore, he is categorically and constitutionally ineligible for the
death penalty and his death sentence must be vacated.”  Id.

475) Lewis v. Connecticut Commissioner of Correction, 790 F.3d 109 (2nd Cir. 2015) (amended
op.).  The Second Circuit affirmed the grant of relief in this Connecticut murder case, finding
that  the Connecticut Appellate Court’s refusal to reach the merits did not bar federal review
of petitioner’s Brady v. Maryland claim, and that the state habeas court’s denial of that claim
was both contrary to clearly established federal law and based on an unreasonable
determination of the facts in the light of the record.

The only evidence directly linking petitioner to the double homicide for which he was
tried and convicted came from a single witness, Ruiz, who claimed he had served as the
getaway driver for petitioner and an accomplice.  Several years after trial, however, a veteran
police officer, Sweeney, came forward and provided detailed evidence demonstrating that
Ruiz had initially denied any knowledge of the homicides, and that another officer under
Sweeney’s supervision (but against his orders) provided Ruiz with the facts of the case and
pledged to release him from custody if he claimed to have been the getaway driver for
petitioner and his alleged confederate.  Armed with these revelations, petitioner filed a state
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habeas petition alleging, among other claims, that the prosecution’s failure to disclose Ruiz’s
inconsistent statements and coaching violated Brady.  The state habeas court denied relief on
the merits, and the state appellate court affirmed on procedural grounds.  A federal district
court later held an extensive evidentiary hearing and granted relief. 

After determining that the state appellate court’s dismissal of petitioner’s appeal did
not provide an adequate basis for withholding merits review, and without explaining why it
had chosen to do so, the Second Circuit looked through the non-merits decision by the
appellate court and analyzed the state habeas court’s merits decision under § 2254(d).  That
analysis yielded defects satisfying both § 2254(d)(1) and (d)(2).  First, the court held that the
state habeas court “plainly violated clearly established federal law under Brady and its
progeny” when it “imposed ... an affirmative ‘due diligence’ requirement” on petitioner rather
than enforcing the prosecution’s due process obligation to disclose. 790 F.3d at 121-22; see
also id. at 122 (explaining that there is “no duty upon a defendant, who was reasonably
unaware of exculpatory information, to take affirmative steps to seek out and uncover such
information in the possession of the prosecution in order to prevail under Brady”).  Next, the
Second Circuit rejected the state court’s determination “that ‘all exculpatory evidence [was]
furnished to the defense,’” explaining that it amounted to a “clear factual error,” id. at 122,
and that petitioner had therefore “rebutted the presumption in favor of the state habeas court’s
findings by ‘clear and convincing evidence,’” id. at 123.  Similarly, the Second Circuit
rejected the state court’s finding that Ruiz had merely been provided with “‘insignificant’”
details, observing that the record was “replete with evidence” showing that Ruiz had been fed
extensive information, that he had previously denied any knowledge of the homicides, and
that he had admitted “lying to protect himself.”  Id. at 123.  “In failing to note, much less
consider, these key facts,” the Second Circuit  concluded, “the state habeas court based its
decision on an unreasonable determination of the facts.”  Id. 

Finally, the Second Circuit held that petitioner was entitled to relief on the merits of
his Brady claim because the undisclosed information was “clearly favorable” as “exculpatory”
information, “impeachment material,” “or both,” and the suppression of that information was
prejudicial:

At trial, no witness other than Ruiz directly implicated Lewis in the murders,
and the State did not introduce any forensic or eyewitness testimony against
Lewis. As a result, Ruiz’s testimony was critical to the State’s obtaining a
conviction. Sweeney provided credible evidence that Ruiz simply parroted
information supplied by an unscrupulous police officer.  Sweeney’s
testimony thoroughly undermines Ruiz’s credibility and thus any reasonable
confidence in the outcome of the trial.  Accordingly, the State’s failure to
disclose the evidence relating to Ruiz’s interrogation prejudiced Lewis and
deprived him of his Constitutional right to a fair trial.

790 F.3d at 124 (citation omitted).

476) Williams v. Mitchell, 792 F.3d 606 (6th Cir. 2015).  The Sixth Circuit granted relief in the
form of prohibiting petitioner’s execution in this Ohio capital case “unless the State reassesses
[his] Atkins” claim in a manner consistent with federal and state law.  The need for such a
reassessment arose out of the Ohio Court of Appeals’ determination, in the last reasoned state
court decision on the claim, that evidence of petitioner’s “intellectual functioning and
adaptive skills” during the developmental period did “‘not constitute competent evidence’”
with regard to the first and second prongs of the intellectual disability inquiry, which focused
on “present mental capacity.” 792 F.3d at 611.  The Sixth Circuit began its analysis by
explaining that, since Atkins v. Virginia tasked the states with developing procedures for
implementing the Eighth Amendment prohibition against executing intellectually disabled
prisoners, “where a state-court decision is ‘contrary to’ clearly established state supreme court
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precedent applying Atkins, the decision is [also] ‘contrary to Atkins’ for purposes of habeas
review.”  Id. at 612 (quoting Black v. Bell, 664 F.3d 81, 96-97 (6th Cir. 2011)); see also id.
at 616 (identifying State v. Lott, 779 N.E.2d 1011 (Ohio 2002), as the authoritative source of
“the Ohio standards for determining intellectual disability” under Atkins).  The court then
determined that the state court’s decision in this case “was contrary to clearly established
Federal law for a number of reasons.” Id. at 617.  “First,” the Sixth Circuit held that the state
court’s “refusal to consider past evidence ... is directly contrary to the clearly established
governing law set forth in Atkins/Lott,” id., both of which relied upon and endorsed diagnostic
approaches that utilized evidence from the prisoners’ developmental periods.  See also id. at
618 (“The Ohio Court of Appeals’s determination that Williams’s age-fifteen IQ score was
not competent evidence to show present intellectual limitations was thus an unreasonable
application of Lott.”). “Second,” the Sixth Circuit found that the state court’s refusal to
consider the evidence from petitioner’s younger years was “contrary to the established
definition of intellectual disability as set forth in clearly established Supreme Court
precedent,” i.e., Aktins, Heller v. Doe by Doe, 509 U.S. 312 (1993), and Hall v. Florida, 134
S.Ct. 1986 (2014).  792 F.3d at 619-20. “Finally,” two judges further determined that the state
court’s decision was also “contrary to clearly established Federal law because it applied an
arbitrary and disproportionate evidentiary rule to exclude the pre-1989 evidence at issue.” Id.
at 622 (identifying United States v. Scheffer, 523 U.S. 303 (1998), and Holmes v. South
Carolina, 547 U.S. 319 (2006), as sources of clearly established law, and explaining that
“cutoff” applied by state court “appears unmoored to reason or principle,” and was “applied
... only to evidence submitted by Williams,” and not to evidence submitted by the state).  The
Sixth Circuit concluded by observing that the state court’s misapprehension of the governing
legal framework had prevented it from “definitively resolv[ing] the merits of Williams’s
Atkins claim under a correct reading of the facts and law,” and that the “proper course is to
grant a writ ... conditioned upon a fresh analysis by the Ohio courts ....” Id. at 624. 

477) Nappi v. Yelich, 793 F.3d 246 (2nd Cir. 2015).  The Second Circuit granted relief in this
New York criminal possession of a weapon case, finding that the state appellate court’s
decision upholding the trial court’s refusal to permit defense counsel to cross examine
petitioner’s wife – who was “the key witness against him at trial,” 793 F.3d at 248 – was
“contrary to” clearly established federal law, and that the resulting Confrontation Clause error
was not harmless.  Petitioner was a recent parolee who lived with his wife, Janice.  Due to his
lengthy incarceration, the two did not have a close relationship; they maintained separate
bedrooms (hers had a deadbolt) and she was reportedly involved with another man.  Although
it was prohibited by the terms of petitioner’s parole, Janice assisted him in acquiring a gun
for the house with the understanding that she would store it in a location unknown to him. 
Later, however, she reported the presence of the gun to petitioner’s parole officer and, at the
officer’s suggestion, moved it to a room accessible to petitioner, where it was later found
during a search.  At petitioner’s first trial, defense counsel’s cross-examination of Janice
suggested that she had arranged for his arrest in order to facilitate her relationship with
another man; the jury hung.  At the retrial, the trial court sustained the prosecution’s objection
to cross-examination on this theory of Janice’s motivation, and the jury found petitioner
guilty. The state Appellate Division upheld the trial court’s ruling as a permissible limitation
on cross-examination about a “collateral” matter.  

On appeal of the denial of federal habeas relief, the Second Circuit held that “the state
court’s ruling – that cross-examination as to Janice’s motive was a collateral matter – was
contrary to clearly established law and not harmless.”  793 F.3d at 251.  Relying on Delaware
v. Van Arsdall, 475 U.S. 673, 679 (1986), and Olden v. Kentucky, 488 U.S. 227, 228-30
(1988) (per curiam), both of which emphasized “motive” as a central basis for witness
confrontation, the Second Circuit found that “[t]he testimony at issue cannot be deemed
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collateral or immaterial: As defense counsel argued before the trial court, it was Nappi’s
‘entire defense,’ (Trial Tr. at 450), and was ‘designed to show a prototypical form of bias’
against Nappi.” 793 F.3d at 252.  The court went on to hold that the trial court’s error in
prohibiting the cross-examination was not harmless under Brecht, noting that “the state’s case
rose and fell on [Janice’s] credibility,” and explaining that the information concerning her
motive for testifying “was not cumulative,” that the trial court’s ruling had left the jury to
assume that, as a spouse, she was likely “partial to the defendant,” and that the trial judge had
erroneously “accepted the state’s untested arguments that Janice had already testified as to
her motive, and that the defense theory raised a collateral matter.” Id. at 253.

478) Sharp v. Rohling, 793 F.3d 1216 (10th Cir. 2015).  The Tenth Circuit granted relief in this
Kansas felony murder and kidnapping case, finding that the state supreme court’s decision
upholding the trial court’s admission of petitioner’s confession was based on an unreasonable
determination of the facts in light of the interrogation recording, and that petitioner’s will had
been overborne by the interrogating detective’s false promise that she was not going to jail. 
Petitioner was arrested in connection with a homicide committed by two homeless men with
whom she lived at a camp.  After executing a Miranda waiver, she made statements
implicating herself in the disposal of some of the victim’s possessions, then immediately
asked, “Am I going to jail?”  In response, the detective said, “‘No, no, no, no, no, no, no, [no,
no.]  You are a witness to this thing so long as you do not do something dumb and jam
yourself.’”  793 F.3d at 1221.  Petitioner then continued cooperating with the detective, led
him to the other suspects’ new camp in response to the detective’s assurances that he would
assist her children, and participated in a re-enactment of the victim’s abduction.  When she
was eventually told that she would be going to jail, she reacted angrily and accused the
detective of having “tricked” her.  She later sought to suppress her inculpatory statements on
the ground that they had been coerced by the detective’s promises, but the trial court denied
the request and the Kansas Supreme Court affirmed.  

On appeal from the denial of federal habeas relief, the Tenth Circuit panel began by
determining that although petitioner’s challenges to the state court’s decision focused only
on § 2254(d)(1), petitioner’s “arguments track § 2254(d)(2),” and would be “construe[d] ...
as seeking relief under that provision.” 793 F.3d at 1227.  The court then analyzed the record
of petitioner’s interrogation and determined that the state courts’ failure to recognize the
existence of a promise in the detective’s insistence that petitioner would not go to jail was
unreasonable.  See id. at 1230-31; see also id. at 1231 (“Based on our review of the record,
we conclude the supreme court unreasonably found [the] [d]etective ... did not promise
leniency. The court’s alternative finding—that any promise of leniency was conditioned on
Ms. Sharp not inculpating herself—was also unreasonable.”).  Proceeding to a de novo review
of the voluntariness of petitioner’s statement under the totality of the circumstances, the Tenth
Circuit found that her “surprised and angry reaction when [the detective] arrested her at the
end of the interview indicated her incriminating statements were not the product of free will
because they were given on the false premise she would not go to jail,” and that her “will was
overborne once [the detective] promised her she would not go to jail after she admitted to
participating in the crime.”  Id. at 1235.  “Once that promise was made,” the Tenth Circuit
concluded, “Ms. Sharp’s subsequent incriminating statements were involuntary because she
had been told she would not go to jail for her involvement.” Id.  The court went on to hold
that admission of the involuntary statements was not harmless, explaining that although
another prosecution witness (a co-defendant with a deal) “supported the prosecution’s case,”
information contained only in the statements provided the main evidence that petitioner
“influenced the commission of the crime and knew [the victim] would be killed.” Id. at 1240. 
The court further noted that it was “troubled that [petitioner] might not have testified if her
involuntary confessional statements had been suppressed,” and that “[b]y testifying,”
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petitioner had made a “damaging admission” about her level of participation in the crime that
“also could have significantly affected the jury’s verdict.” Id. 

479) Shelton v. Marshall, 796 F.3d 1075 (9th Cir. 2015).  The Ninth Circuit granted relief from
petitioner’s California first degree murder conviction (but not his related convictions on lesser
charges), finding that the prosecution violated Brady v. Maryland by making a “secret deal”
with counsel for a co-defendant, Thomas, pursuant to which Thomas – whose competence and
sanity were doubted by his own counsel and the prosecutor – would not undergo a psychiatric
evaluation prior to testifying against petitioner. 796 F.3d at 1077.  Although the existence of
the secret deal was first discovered in 1986 by counsel for petitioner’s other co-defendant,
Silva, petitioner himself did not learn of it until nearly twenty years later when he came upon
the Ninth Circuit’s published decision finding a Brady violation and granting habeas relief. 
See Silva v. Brown, 416 F.3d 980 (9th Cir. 2005).  Using that information, petitioner first
sought state habeas relief, which was denied by a California trial court on the ground that the
undisclosed deal was not “favorable” to the defense, and further denied by the state appellate
and supreme courts without opinions.  Petitioner then secured authorization to file a second
federal habeas petition (his first having been denied in the early 1990's), which the district
court denied on the merits.

On appeal, the Ninth Circuit identified the California Superior Court’s denial of state
habeas relief as “the last reasoned state court decision.” 796 F.3d at 1083.  Evaluating that
decision – which addressed only “the first element of Shelton’s claim – whether the
suppressed evidence was favorable to Shelton” – under § 2254(d)(1), the Ninth Circuit
quickly determined that the state court’s failure to find “‘anything favorable to petitioner’”
in the undisclosed deal was “contrary to clearly established federal law ....” Id. at 1084; see
also id. (“Evidence that the prosecution believed Thomas to be incompetent was powerful
fodder for impeaching his testimony against Shelton.”).  After noting the state’s concessions
that it had made the deal with Thomas and failed to disclose it to defense counsel, the Ninth
Circuit proceeded to a de novo review on the remaining question of materiality.  Id. at 1084. 
The court explained that Thomas had been “‘the glue that held the prosecution’s case ...
together” on the “key issue” of whether petitioner “was guilty of first-degree, rather than
second degree, murder,” id. at 1084-85, and in that capacity had provided the only evidence
of petitioner “deliberating and premeditating the killing,” id. at 1086, which were essential
to a conviction on the greater offense. See also id. (noting that Thomas gave “by far the most
damning evidence heard by the jury”). After noting that both the prosecutor and trial judge
had both emphasized information provided exclusively by Thomas as “central to the first-
degree conviction,” id., the Ninth Circuit concluded that confidence in verdict on that count
had been undermined:

 Had defense counsel been able to cross-examine Thomas thoroughly about
the deal’s requirement that he not receive a psychiatric examination before
testifying and explain to the jury that even the prosecution was concerned
about his mental stability, if not his sanity, there is a reasonable probability
that the jury would not have reached the verdict it did. Certainly, as
Thomas’s evidence was the primary evidence upon which the prosecution
relied to establish premeditation and deliberation, we cannot say with
confidence that had his testimony been impeached on the ground of his
potential mental incapacity or insanity and the prosecution’s unlawful deal
to keep that information from the jury, the jury would have nevertheless
returned a verdict of first-degree rather than second-degree murder.

796 F.3d at 1087. 

480) Lee v. Superintendent, Houtzdale SCI, 798 F.3d 159 (3rd Cir. 2015).  The Third Circuit
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affirmed the grant of relief in this non-capital arson murder case, finding that his conviction
rested on inaccurate and unreliable evidence, and therefore violated due process.  After
finding that it had jurisdiction to consider the state’s appeal of the grant of relief, the Third
Circuit noted that its previous determination that the state courts had not adjudicated the
merits of petitioner’s federal claim (see Lee v. Glunt, 667 F.3d 397 (3rd Cir. 2012) (reversing
denial of relief and remanding for discovery and reconsideration of request for evidentiary
hearing)) had not been challenged in the wake of Johnson v. Williams, 568 U.S. 289 (2013),
and therefore stood as “law of the case,” 798 F.3d at 165 n.5.  The court then determined that,
because the state had not “identified with specificity any factual or legal errors” in its
objections to the magistrate’s report and recommendation that relief be granted, its appeal of
the district court’s order adopting that recommendation would be limited to “plain error”
review.  Id. at 165-66.  Conducting that review, the Third Circuit explained that the state had
conceded both that the fire science and chromatography evidence relied upon by the
prosecution at trial was invalid or unreliable.  The court then considered and rejected the
state’s contention that the remaining evidence – a weak suggestion that the decedent,
petitioner’s daughter, had been strangled before the fire; witness accounts that petitioner’s
demeanor after the fire was inconsistent with the loss he had just suffered; and several minor
inconsistencies in petitioner’s post-fire statements – was sufficient to establish petitioner’s
guilt.  “Because the Commonwealth has not pointed to ‘ample evidence’ sufficient to prove
guilt beyond a reasonable doubt,” the court concluded, “we affirm the District Court’s grant
of habeas relief.”  Id. at 169.

 
481) Jensen v. Clements, 800 F.3d 892 (7th Cir. 2015).  A majority of the Seventh Circuit panel

affirmed the grant of relief in this Wisconsin murder case, finding that the admission at trial
of a letter and other statements made by the decedent – petitioner’s wife – in the weeks before
her death violated the Confrontation Clause, and that the error was not harmless under Brecht
v. Abrahamson.  In the letter and other statements, petitioner’s wife purported to alert police
to her fears that her husband intended to kill her, and maintained that, if she were to be found
dead, petitioner should be regarded as the primary suspect.  Following her death, petitioner
was charged with murder and the letter and statements became – in the words of the
prosecution – “‘an essential component of [the state’s] case.’” 800 F.3d at 894.  After
contentious pretrial litigation, the prosecution persuaded the trial court (with assistance from
the Wisconsin Supreme Court via an interlocutory appeal) to admit the statements, and went
on to use them to secure a conviction.  While the case was on direct appeal, however, the
Supreme Court decided Giles v. California, 554 U.S. 353 (2008), which made clear that
admitting the statements in petitioner’s case violated the Confrontation Clause. The state court
appeals acknowledged the likelihood of error under Giles, but held that it was harmless. 
Petitioner then sought federal habeas relief, which was granted by the district court.  

On the state’s appeal, the Seventh Circuit majority ascertained that, pursuant to Davis
v. Ayala, 135 S.Ct. 2187 (2015), the Wisconsin Court of Appeals’ harmless error finding was
“the last ‘adjudication on the merits’ for AEDPA purposes,” 800 F.3d at 901.  The majority
then examined the state court’s harmlessness reasoning, which “reads as though [the state
court] is conducting an evaluation of whether there was sufficient evidence to support the
verdict, not whether the error ... affected the verdict,” id. at 903, and found that approach to
be “very different than the harmless error test under clearly established Supreme Court law,”
id. at 904; see also id. at 907 (“The state appellate court was concerned only with the evidence
in the prosecution’s favor, while the proper concern is with the overall strength of the
prosecution’s case.”). Conducting its own harmlessness evaluation under Brecht v.
Abrahamson, the Seventh Circuit majority observed that the decedent’s “letter, penned just
two weeks before her death, was unlike anything else in evidence. (...) And it played a key
role in the trial from the outset.” Id. at 904.  The majority explained that the letter had been

Successful Cases - Other Claims  1943 -- CTA



featured in the state’s opening statement, had been the subject of testimony from twelve
witnesses, including five experts, and had been featured again in closing argument. See id. at
905 (“The prosecution’s choice to end its closing arguments with the letter reflects its
importance in the prosecution’s case. ... No other piece of evidence had the emotional and
dramatic impact as did this ‘letter from the grave.’”).  The majority also emphasized that
“[t]his case was no slam dunk” at trial, and that, while the state appellate court’s analysis had
not acknowledged the strength of the defense’s case, the evidence against petitioner “was all
circumstantial,” and “there was significant evidence in support of Jensen’s theory that [his
wife] had taken her [own] life” and made her pre-suicide statements to set her husband up for
wrongful prosecution.  Id. at 806.  The majority went on to conclude that, “[b]ecause Jensen
satisfies the Brecht standard, he necessarily satisfies the AEDPA standard of an unreasonable
application of the Chapman harmless error standard.” Id. at 908. 

482) Washington v. Secretary, Pennsylvania Dept. of Corrections, 801 F.3d 160 (3rd Cir. 2015),
cert. denied sub nom. Wetzel v. Washington, 136 S.Ct. 1713 (2016).  On remand from the
Supreme Court, see Wetzel v. Washington, 134 S.Ct. 1935 (2014) (granting state’s petition for
certiorari, vacating judgment granting relief, and remanding for further consideration in light
of White v. Woodall, 134 S.Ct. 1697 (2014)), the Third Circuit once again affirmed the grant
of relief in this Pennsylvania murder, robbery, and conspiracy case, finding that the admission
of a non-testifying co-conspirator’s redacted statement implicating petitioner violated the
Confrontation Clause, that the state court’s denial of relief involved an unreasonable
application of clearly established federal law, and that the error was not harmless.  Petitioner
was one of four defendants charged in connection with a store robbery in which two
employees were killed.  The primary evidence against him came from a co-defendant, who
testified pursuant to a plea agreement and identified petitioner as having been “the driver” of
the getaway car.  Later in the trial, the prosecution was permitted – over defense objection – 
to introduce the confession of another co-defendant which had been redacted to replace the
names of his co-defendants (including petitioner) with various phrases, one of which was “the
driver.”  On direct appeal, the Pennsylvania Superior Court rejected petitioner’s Confrontation
Clause challenge, reasoning that, because jurors could not have identified the co-conspirator
without information from outside the redacted confession, that confession was admissible
under state law. 

On appeal by the state, the Third Circuit reviewed the holdings in Bruton v. United
States, 391 U.S. 123 (1968), Richardson v. Marsh, 481 U.S. 200 (1987), and Gray v.
Maryland, 523 U.S. 185 (1998), and found the rule they combine to generate irreconcilable
with the approach taken by the state court:

In many cases, the decisions of lower courts on Bruton issues are close calls
that cannot be said to unreasonably apply clearly established federal law.
They are subject to fairminded disagreement. This is not one of those cases.
In our view, the confession ... read [to the jury] was insufficiently redacted
and the Pennsylvania Superior Court unreasonably applied clearly
established federal law when it affirmed its admission into evidence. The
Superior Court applied a blanket rule, derived from Commonwealth v.
Travers, 564 Pa. 362, 768 A.2d 845 (2001), that any redaction that would
require a juror to consider an additional piece of information outside the
confession in order to identify the coconspirator being referred to
automatically falls inside the realm of Richardson. See App. at 72–73. This
is not a reasonable view of the law and would permit the admission of many
facially incriminating confessions, in direct contradiction of the rules clearly
established in the Bruton/Richardson/Gray trilogy.

801 F.3d at 166.  Additionally, with regard to “whether the Supreme Court’s disposition in
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White ought to change [the] disposition” in this case, the Third Circuit compared the
circumstances in the two cases and concluded that they were not alike, such that White did not
alter the outcome here.  See 801 F.3d at 170 (“When contrasted with White, it becomes clear
why the case here is properly categorized as an unreasonable application case, not an
unreasonable-refusal-to-extend case.”); id. (“The circumstances here constitute merely a
factual permutation requiring the application of well-settled, fundamental legal principles, and
therefore our holding is based on the Superior Court’s unreasonable application of
well-established federal law as defined by the Supreme Court, not on an unreasonable refusal
to extend this law.”). 

Finally, the Third Circuit examined whether the error was harmless under Brecht v.
Abrahamson, and concluded that it was not.  The court explained that the cooperating
co-defendant had been the primary source of evidence against petitioner, and that his
credibility problems had been offset through the corroboration supplied by the inadmissible
statement of the non-testifying co-defendant. See 801 F.3d at 171.

483) Garcia-Dorantes v. Warren, 801 F.3d 584 (6th Cir. 2015), cert. denied, 136 S.Ct. 1823
(2016).  A majority of the Sixth Circuit panel affirmed the grant of relief on petitioner’s
procedurally defaulted fair cross-section claim in this Michigan murder and assault case.  The
claim arose the year after petitioner’s trial, when information came to light that an inadvertent
computer glitch had resulted in systematic underrepresentation of African-Americans in the
Kent County jury pools from which petitioner’s jurors were drawn.  After the state courts
declined to consider the merits of a fair cross-section claim based on that information on the
ground that it had not been preserved at trial (i.e., before the factual basis was known),
petitioner sought federal habeas relief.  While the case was pending in the district court, the
Sixth Circuit held in Ambrose v. Booker, 684 F.3d 638 (6th Cir. 2012), that the circumstances
surrounding the delayed discovery of the Kent County information constituted “cause” for
defendants’ failure to assert claims based on that information at their trials, but also that
prisoners seeking to litigate defaulted fair cross-section claims would be required to show
“actual prejudice,” i.e., “a reasonable probability that ‘a properly selected jury [would] have
been less likely to convict.’” Ambrose, 684 F.3d at 652 (quoting Hollis v. Davis, 941 F.2d
1471, 1482 (11th Cir. 1991)); see also Ambrose v. Booker, 801 F.3d 567, 577-78 (6th Cir.
2015) (reversing grant of relief after determining that district court erred in applying “a less
stringent ... prejudice standard” than the test specified in Strickland).  Applying those
determinations in this case, the district court found that petitioner had made the requisite
showing of prejudice, and that he was entitled to relief on the merits.  

On the state’s appeal, the Sixth Circuit majority first endorsed the district court’s
treatment of expert testimony to the effect that “racially diverse juries are less likely to
convict than all-white juries” as “irrelevant” to the “actual prejudice” inquiry, because such
testimony “lacked any individualized assessment of the evidence against Garcia-Dorantes”
while resting “solely on general racial characteristics” and impermissible racial stereotypes.
801 F.3d at 598. The majority then went on to agree with the district court’s conclusion that,
based on the trial record and the closeness of the case, petitioner had shown “actual prejudice”
by establishing “a reasonable probability that a different jury would have reached a different
result.”  Id.  Moving to the merits, the Sixth Circuit majority further determined that petitioner
had made out a prima facie violation of the Sixth Amendment right to a fair cross-section
under Duren v. Missouri, 439 U.S. 357 (1979).  The majority explained that the first and third
prongs of Duren’s analysis were undisputed in this case, and that “the absolute disparity for
African-Americans of 3.45% and corresponding 42% comparative disparity are sufficient to
satisfy the Duren second prong.”  801 F.3d at 600.  After further determining there was no
legitimate state interest to offset the prima facie showing of discrimination, see id. at 604, the
majority concluded by affirming the judgment granting relief.
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484) Crittenden v. Chappell, 804 F.3d 998 (9th Cir. 2015).  A majority of the Ninth Circuit panel
affirmed the grant of relief in this California capital case, finding that the prosecutor’s
peremptory strike of the lone African-American prospective juror violated Batson v.
Kentucky, 476 U.S. 79 (1986).  Adhering to a previous determination that § 2254(d) was
satisfied because the California Supreme Court’s affirmance of the trial court’s refusal to find
a prima facie case under Batson utilized a standard that was “contrary to clearly established
federal law,” the Ninth Circuit majority proceeded to the merits. 804 F.3d at 1009.  As found
by the district court after an evidentiary hearing, the proof of the prosecutor’s racial
motivation derived primarily from the ratings the prosecutor assigned to prospective jurors
in his notes.  The ratings system used between one and four check marks to signify favorable
jurors and between one and four X’s to signify unfavorable jurors; the more of either indicator
that appeared next to a juror’s name, the more favorable or unfavorable that juror was deemed
to be.  The juror at issue in petitioner’s Batson claim – juror Casey – was one of only two
venire members to receive four X’s – the worst possible rating.  Through a detailed
comparative analysis, however, the district court found – and the Ninth Circuit majority
agreed – that, based on the questionnaire and voir dire responses of the challenged jurors and
multiple white jurors who were not struck, the only rational explanation for Casey’s extremely
low rating was her race.  The majority explained that the “only other prospective juror rated
XXXX ... was a far worse juror for the prosecution than Casey,” and that, in fact, “aside from
her death penalty views, Casey was a ‘model prosecution juror according to [the prosecutor’s]
own criteria.’” 804 F.3d at 1012.  Accounting for Casey’s “death penalty views” as a possible
justification for her removal, the majority then compared her responses to those of multiple
white jurors who had expressed similar views, were otherwise similarly situated, but had not
been opposed or removed by the prosecutor.  That comparison revealed that, despite their
expressions of discomfort with the death penalty, each of the whites had received multiple
check marks, which translated to affirmatively positive ratings.  Given the absence of any
other basis for distinguishing them from Casey, the majority agreed with the district court’s
conclusion that race must have made the difference.  See 804 F.3d at 1017.  The majority
considered and rejected the possibility that Casey might have been removed anyway based
on a legitimately lower rating than other venire members surrounding her in the pool,
explaining that the extremely low rating assigned to her by the prosecutor “essentially
predetermined at the outset that Casey would be challenged ....” Id. Thus, “the makeup of the
jury at the time she was in fact challenged is entitled to little weight.” Id.  Finally, the majority
noted that the prosecutor’s “meritless” attempt to challenge Casey for cause earlier in the
process also supported the inference of race discrimination.  Id. at 1018.   “Viewed
cumulatively,” the majority concluded, “Casey’s XXXX rating, which essentially
predetermined that she would be challenged, the wide disparity between her rating and the
ratings of comparable white jurors and the meritless for-cause challenge provide sufficient
evidence from which the district court logically could find the prosecutor’s decision to
challenge Casey was substantially motivated by race.” Id.

485) Wilkinson v. Gingrich, 806 F.3d 511 (9th Cir. 2015) (amended op.).  The Ninth Circuit
affirmed the grant of relief in this California perjury case, finding that the California Court
of Appeal unreasonably applied Ashe v. Swenson, 397 U.S. 436 (1970), when it held that
petitioner’s acquittal in a traffic court trial did not bar a subsequent prosecution for perjury. 
The controversy began with a speeding ticket issued to the driver of a car who presented a
United Kingdom driver’s license bearing petitioner’s name but no photograph.  At the trial
for the speeding offense, petitioner appeared and testified that he was not the driver of the car;
the officer who carried out the stop also testified and equivocated on whether petitioner had
been driving.  After hearing the testimony, the trial judge acquitted petitioner.  When the
traffic court trial ended, however, the officer and petitioner spoke outside the courtroom, and
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the officer came away from that exchange newly convinced that petitioner was, in fact, the
person he had pulled over.  After an additional investigation, petitioner was charged with
perjury for falsely denying he had been the driver during his traffic court testimony.  The trial
court considered and rejected his collateral estoppel / double jeopardy defense, and he was
found guilty.  The California Court of Appeal affirmed, reasoning that petitioner “had not
shown that the traffic court judge necessarily determined that he testified truthfully in traffic
court.”  806 F.3d at 515.  A federal district court later granted habeas relief. 

On appeal, the Ninth Circuit held that the California Court of Appeal unreasonably
applied Ashe when it “failed to recognize that the driver’s identity was necessarily at issue in
both cases.” 806 F.3d at 517.  The court explained:

Resolution of the issue in the first case (whether Wilkinson was the driver)
and the issue in the second case (whether Wilkinson was telling the truth
when he denied being the driver) both turned on the factfinders’ conclusions
regarding the identity of the driver.

*  *  *
The traffic court judge in the first case “actually decided” the ultimate issue
in the second case. ... [T]he traffic court judge acquitted Wilkinson because
he was not the driver of the car. In acquitting Wilkinson in the first case, the
traffic court judge thus actually and necessarily decided that Wilkinson was
not the driver, and that he had been telling the truth in so stating. Collateral
estoppel and the Double Jeopardy clause apply.

806 F.3d at 517-18. 
The Ninth Circuit went on to consider and reject the state’s contention that

“fairminded jurists disagree about whether collateral estoppel applies to perjury prosecutions
at all, or at least whether it applies to perjury prosecutions presenting newly discovered
evidence of a defendant’s dishonesty.” 806 F.3d at 518-19.  After acknowledging that the state
had located several state court decisions embracing these propositions, the Ninth Circuit
observed that “a state court decision is not reasonable under AEDPA simply because another
judge—or even several other judges —arrived at the same incorrect conclusion.”  Id. at 519. 
“The handful of state court decisions that mistakenly attempt to carve out a special exception
to the Constitution’s protection against double jeopardy for perjury prosecutions,” the court
added, “do not represent ‘fairminded disagreement’ on an open question of constitutional law.
Rather, they represent a fundamental misunderstanding of the Double Jeopardy Clause and
the Supreme Court decisions that explain its purpose and operation.” Id. at 520; see also id.
at 519 (explaining that the Supreme Court “has applied the rule of Ashe to many kinds of
prosecutions, and has never limited its reach to certain categories of criminal offenses, as the
State now suggests is appropriate”). 

486) Shirley v. Yates, 807 F.3d 1090 (9th Cir. 2015).  The Ninth Circuit granted relief on
petitioner’s Batson v. Kentucky claim in this California burglary case, finding that the state
appellate court’s decision affirming the trial court’s denial of defense counsel’s Batson
challenge was “contrary to” clearly established federal law, and that evidence of the
prosecutor’s general preferences was insufficient to rebut petitioner’s prima facie case at
Batson’s third step.  During jury selection the prosecution allowed one African-American
person to be seated, but struck the other two (L.L. and R.O.) who came up for consideration. 
Defense counsel responded with a Batson challenge, which the trial court denied for lack of
a prima facie case.  Applying the rule of People v. Box, 5 P.3d 130 (Cal. 2000) – which
authorized affirmance “‘when the record “suggests grounds upon which the prosecutor might
reasonably have challenged the jurors in question”’” – the state court of appeal “inferred”
reasons for the strikes which the prosecutor had not expressed, and upheld the trial court’s
ruling.  807 F.3d at 1096.  The federal district court later held that the standard prescribed in
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Box and applied by the state appellate court in this case was contrary to federal law, then
proceeded to hold an evidentiary hearing to inform application of the remaining steps of the
Batson analysis. At the hearing, the prosecutor testified to his “‘general approach to jury
selection,’” including his “‘criteria for identifying desirable or undesirable jurors,’” but had
no specific recollection of “the reasons he exercised his strikes” in this case.  807 F.3d at
1098.  The district court found this evidence insufficient to satisfy the prosecution’s burden
at Batson’s second step, but went on to draw its own inferences from the record to conclude
that the strike of L.L. “‘ma[d]e sense,’” and that “R.O’s lack of higher education could have
been a good reason to strike her ....” 807 F.3d at 1100-01. 

On appeal, the Ninth Circuit began by agreeing with the district court’s determination
that the state court of appeal “acted contrary to clearly established law when it ‘based its
prima facie analysis on the discredited, pre-Johnson [v. California, 545 U.S. 162 (2005)],
standard articulated ... in People v. Box....”  807 F.3d at 1101.  The court then examined the
competence and probative value of circumstantial, non-specific testimony concerning
peremptory strikes, and concluded that although the testimony in this case was sufficient to
satisfy Batson’s second step, it did not provide an adequate basis at the third step for
upholding the prosecutor’s removal of R.O.  Emphasizing the differences between a practice
of striking jurors possessing or lacking certain characteristics and a mere preference for jurors
meeting certain criteria, the Ninth Circuit summarized its conclusions as follows:

Our opinion addresses a narrow set of Batson cases in which the prosecutor
cannot actually remember the reason why he struck the veniremembers. In
such cases, we hold that if a prosecutor testifies both to his general jury
selection approach and that he is confident one of these race-neutral
preferences was the actual reason for the strike, this is sufficient
circumstantial evidence to satisfy Batson Step Two.  Nevertheless, we also
hold that this evidence alone will seldom be enough at Step Three to
overcome a prima facie case unless the prosecutor has a regular practice of
striking veniremembers who possess an objective characteristic that may be
clearly defined. That a veniremember (allegedly) lacks a certain je ne sais
quoi that the prosecutor prefers is simply not enough. ... [In this case,]
Shirley’s prima facie evidence of discrimination was met with only a lengthy
statement that [the prosecutor] “liked to see jurors who have life experience.”
His vague, general preference—as opposed to a regular practice of striking
veniremembers for a specific reason—constituted at most an inclination
towards jurors with highly indefinite attributes or qualities. A vague
approach to jury selection may constitute sufficient circumstantial evidence
for purposes of Step Two, but, in a case in which the prosecutor does not
recall his actual reason for striking the juror in question, it provides little or
no probative support for a conclusion at Step Three that he struck her for the
reason he proffered. Nor does a comparative juror analysis help the state’s
case here. Thus, Shirley's evidence was sufficient to carry his burden of
showing that the strike of R.O. was motivated in substantial part by race.

807 F.3d at 1112-13. 

487) Garcia v. Long, 808 F.3d 771 (9th Cir. 2015).  The Ninth Circuit affirmed the grant of relief
on petitioner’s Miranda v. Arizona claim in this California child molestation case, finding that
the state appellate court’s decision upholding his conviction was defective under both §
2254(d)(1) and (d)(2), and that the error in admitting petitioner’s confession was not harmless
under Brecht v. Abrahamson.  Petitioner was brought to the police station for questioning after
his step-granddaughter alleged he had molested her on multiple occasions.  After a few
preliminary background questions, a detective read him his Miranda rights and asked, “‘do
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you wish to talk to me?’”  808 F.3d at 774.  Petitioner’s “complete answer was ‘No.’” Id. The
detective and a second officer then followed up, purporting to clarify petitioner’s answer, and
the ensuing exchange ended with petitioner agreeing to “talk.” Id.  He then gave a nearly four
hour-long statement in which he provided inconsistent (and eventually inculpatory) accounts
and, at the detective’s suggestion, wrote a letter of apology to the victim.  Both the recorded
interview and the letter were published to the jury at trial over defense objection.  On appeal,
the California Court of Appeal rejected petitioner’s Miranda challenge on two  grounds. 
First, the state court found that his “‘no’ response was ‘equivocal under the circumstances’”
because he had elaborated on “no” responses to the preliminary questions he had been asked
earlier, such that a “no” from him “‘was an ambiguous response.’”  Id. at 775.  Second, the
state court added that petitioner’s responses to the questioners’ clarifying questions showed
that “‘his desire to remain silent was qualified ....’” Id.  Finally, the state court further
determined that any error in admitting petitioner’s statement and letter was harmless beyond
a reasonable doubt in light of the other evidence against him.  A federal district court later
granted habeas relief. 

On the state’s appeal, the Ninth Circuit began by establishing that, “No one here
contends, and the state court did not find, that Garcia’s ‘no’ was ambiguous or equivocal on
its face,”and that the “question” instead was “whether Garcia’s request to remain silent was
somehow ambiguous or equivocal in the context of the whole interrogation.” 808 F.3d at 778. 
The court then examined the state court’s reliance on petitioner’s pre- and post-invocation
responses, and found defects in both approaches.  First, the Ninth Circuit held that the state
court’s characterization of petitioner’s post-invocation responses as having rendered his “no”
ambiguous “was foreclosed by Smith [v. Illinois, 469 U.S. 91 (1984) (per curiam)],” and
therefore “contrary to” what that decision called Miranda’s “bright-line rule.”  808 F.3d at
778-79.  Next, the Ninth Circuit held that the state court’s reliance on petitioner’s pre-
invocation clarifications of two “no” responses to other questions both involved an
unreasonable application of the Supreme Court’s Miranda jurisprudence, and was based on
an unreasonable determination of the facts in light of the record. See 808 F.3d at 780 (“Under
the state court’s logic, because Garcia has volunteered information twice before, it is
legitimate for the police to ask a clarifying question after he has unambiguously invoked his
Miranda rights because perhaps he will volunteer more information a third time. This logic
is an objectively unreasonable application of the Supreme Court’s precedents.”); id. at 781
(“The only reasonable reading of the record is that Garcia told the officers that he wanted to
remain silent. Quite literally, however, the officers did not take ‘no’ for an answer.”).  

Finally, the Ninth Circuit held that the error in admitting petitioner’s entire recorded
statement and apology letter was not harmless.  The court explained that although the
testimony of the complaining victim was “no doubt detailed and powerful,” it was also
“uncorroborated by physical evidence,” and the “prosecutor relied heavily on Garcia’s
admissions to argue that the jury should believe [the victim’s] testimony” and disbelieve
petitioner’s less inculpatory account.  Id. at 782.  The court also rejected the state court’s
reasoning that the trial outcome had not been influenced because defense counsel had
effectively conceded guilt on some counts during argument, explaining that those admissions
were a product of the trial court’s decision to admit the inadmissible evidence: “Far from
showing that the admission of the interrogation tape was harmless ..., defense counsel’s
closing argument shows that the tape was indeed damning. ... The admission of Garcia’s
confession plainly affected counsel’s strategy—he could not deny that Garcia had molested
Jane but could only dispute the rape charge by arguing that Garcia never used force or fear.”
Id. at 784.  

488) McKinney v. Ryan, 813 F.3d 798 (9th Cir. 2015) (en banc), cert. denied, 137 S.Ct. 39
(2016).  A majority (7-5) of the en banc Ninth Circuit held that the “causal nexus”
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requirement applied to nonstatutory mitigating evidence in capital cases by the Arizona
Supreme Court “from the late 1980s to the mid-2000s” was “contrary to” Eddings v.
Oklahoma, 455 U.S. 104 (1982), 813 F.3d at 813, and that the error in applying that rule to
petitioner’s case was not harmless under Brecht v. Abrahamson.  Tracing the history of the
causal nexus requirement, the Ninth Circuit found that the Arizona Supreme Court had
repeatedly and consistently “ma[d]e clear” throughout the relevant period “that family
background or a mental condition could be given weight as a nonstatutory mitigating factor,
but only if defendant established a causal connection between the background or condition
and his criminal behavior.”  813 F.3d at 815.  The rule was finally “abandoned” by the state
court “after the United States Supreme Court emphatically reiterated the Eddings rule in
Tennard v. Dretke, 542 U.S. 274 (2004).”  Id. at 817.

Examining the Arizona Supreme Court’s decision in petitioner’s case – which
included a de novo sentencing determination – the Ninth Circuit found that the state court
“applied its unconstitutional causal nexus test to McKinney’s PTSD, refusing, as a matter of
law, to treat it as a relevant nonstatutory mitigating factor.  This was contrary to clearly
established federal law as established in Eddings.” 813 F.3d at 819; see also id. at 820 (noting
that petitioner’s case was decided by the state supreme court “roughly in the middle of the
fifteen year period during which it insisted on its unconstitutional nexus test ...”).  In support
of this determination, the Ninth Circuit explained that although the Arizona Supreme Court
credited the trial court with having “given ‘full consideration’ to” petitioner’s evidence of
PTSD and deeply troubled childhood, “the word ‘consideration’” in that context referred only
to whether the evidence satisfied the impermissible nexus test, which it did not.  Id. at 820;
see also id. (noting that state supreme court’s discussion “concluded with a pin citation to the
precise page in [a prior decision] on which, two years earlier, it had articulated the causal
nexus test...”).  The Ninth Circuit went on to hold that Eddings error is susceptible to harmless
error analysis, see 813 F.3d at 821-22, but the error in this case was not harmless under
Brecht.  The court explained that, but for interference by the causal nexus test, “McKinney’s
evidence of PTSD resulting from sustained, severe childhood abuse would have had a
substantial impact on a capital sentencer who was permitted to evaluate and give appropriate
weight to it as a nonstatutory mitigating factor.” Id. at 823; see also id. (noting trial judge’s
characterization of petitioner’s background as “‘beyond the comprehension and understanding
of most people’”).  See also Hedlund v. Ryan, 854 F.3d 557 (9th Cir. 2017) (amended op.)
(granting relief on same issue in case of McKinney’s co-defendant after recognizing that the
two were decided by the Arizona Supreme Court “[a]s companion cases” using “much of
same reasoning” reflecting reliance upon improper nexus requirement). 

489) Deck v. Jenkins, 814 F.3d 954 (9th Cir. 2016) (amended op.).  A majority of the Ninth
Circuit panel granted relief in this California attempted lewd act on a child case, finding that
the prosecutor’s misstatements of the law of attempt were not harmless under Brecht v.
Abrahamson, such that relief was required pursuant to Fry v. Pliler, 551 U.S. 112 (2007). 
Petitioner was convicted on one count of attempted lewd act on a child based on actions taken
toward carrying out a sexual encounter with a person he believed to be a 13 year old he had
contacted online.  The evidence indicated that petitioner had arranged a meeting with the girl
but told her in advance that it would include “‘no kissing or nothing’” because he had been
ill, and that he had been arrested after traveling to the meeting and introducing himself. 814
F.3d at 962.  The issue at trial was whether petitioner’s acts were sufficient to establish
“attempt” under state law.  The parties argued different interpretations of the law in their
summations, with the prosecution insisting petitioner could be convicted “even if his intent
was just to meet her ... and follow the next day, the next week, maybe [in] two weekends,” id.
at 974, while the defense maintained that the law demanded intent to engage in a lewd act on
the date of the meeting, which had not been shown by the evidence.  The jury charge did not
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resolve the controversy, and a jury question sent during deliberations was not answered before
the verdict was delivered.  On direct appeal the California Court of Appeal (CCA) held that
the prosecutor had misstated the law, and in so doing “negated an essential element of
attempt,” but found the error harmless on the grounds that the misstatement had merely been
an “‘isolated departure,’” and that, in any event, “‘the trial court properly instructed the jury
on the relevant principles.’” Id. at 976 (quoting CCA opinion).  Conducting its own
harmlessness analysis pursuant to Brecht and Fry v. Pliler, the Ninth Circuit majority
undertook a detailed examination of the record and relevant law, summing up its conclusions
as follows:

The state appellate court’s decision established that the prosecutor gave
incorrect direction to the jury about an element of California law under
which Deck was convicted. The record establishes that the comments were
not inadvertent or isolated, and it cannot be questioned they went to the heart
of Deck’s defense. ...  Rather than disputing that the prosecutor’s closing
rebuttal argument perplexed the jury, the State contends the jury’s failure to
resubmit its question to the trial court after restarting its deliberations
suggests “the jury was satisfied with the original, correct instructions on the
crime of attempt when it rendered its verdict.” ... The CCA accepted that the
jury satisfied itself about what Deck needed to have intended to do the night
he met Amy by looking at the trial court's written instructions. Id. But when
the jury resumed its deliberations, it worked from the same written
instructions the original jury had, and they provided no guidance on the
pivotal question.  Without the benefit of a correct statement of the law, the
jury may have arrived at the same erroneous legal conclusion that the trial
judge reached: that Deck could be convicted even if the jury was not sure
whether he intended to commit a lewd act on the night [in question]. After
all, that is precisely what the prosecutor told the jury in rebuttal. Under these
circumstances, a fairminded jurist could not conclude that the jury found
beyond a reasonable doubt that Deck moved beyond preparation to commit
a lewd act ... on the night of the meeting. Further, we are left with “grave
doubt” as to the harmlessness of the constitutional trial error that occurred
in Deck’s case. 

814 F.3d at 985-86 (citing O’Neal v. McAninch, 513 U.S. 432, 435 (1995)).

490) Harmon v. Lamar, 640 Fed.Appx. 175 (3rd Cir. 2016) (unpublished).  The Third Circuit
granted relief on the ground that petitioner’s “consecutive sentences for aggravated assault
and attempted murder arose out of a single incident and thus do violate the Double Jeopardy
Clause.” 640 Fed.Appx. at 176.  After determining that petitioner fairly presented his double
jeopardy theory to the Pennsylvania state courts by relying on Commonwealth v. Anderson,
650 A.2d 20 (Pa.1994), which in turn applied Blockburger v. United States, 284 U.S. 299
(1932), and that the state courts’ rejection of the claim constituted an adjudication on the
merits for § 2254(d) purposes, the Third Circuit found the state court’s denial of relief
unreasonable under § 2254(d)(2):

The evidence presented at trial established that Harmon’s shooting of
Mitchell was one continuous event in which he had the intent to kill Mitchell
from the very first shot.  Mitchell himself testified: “It all happened so fast.
It was like once he shot me and I turned around he just kept on shooting.”
(App.62.) Moreover, the prosecution’s theory at trial was that Harmon
attempted to execute Mitchell. The prosecution repeatedly argued that
Harmon had the specific intent to kill Mitchell from the time he fired the first
shot. [The state court’s] finding that the shooting constituted two criminal
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acts, with Harmon not intending to kill his victim with the first shot and only
forming the intent to kill after taking the first shot, is unreasonable.

640 Fed.Appx. at 180.  The court went on to conclude that, “[b]ecause Harmon’s convictions
for aggravated assault and attempted murder are the same in law and fact, Harmon’s rights
under the Double Jeopardy Clause were violated by the imposition of consecutive sentences
for these two convictions.” Id. at 181; see also id. (“Multiple punishments constitute a double
jeopardy violation when the charged offenses are ‘the same in law and in fact.’ United States
v. Finley, 726 F.3d 483, 495 (3d Cir.2013)).

491) Burton v. Davis, 816 F.3d 1132 (9th Cir. 2016).  A majority of the Ninth Circuit panel
affirmed the grant  of relief on petitioner’s Faretta v. California, 422 U.S. 806 (1975), claim
in this pre-AEDPA California capital case.  There was no dispute that petitioner had clearly
and unequivocally invoked his right to self-representation on four occasions, beginning three
days before the jury was empaneled, but was refused by the trial court each time because
allowing him to proceed pro se would have required a delay in the proceedings.  On direct
appeal the California Supreme Court rejected the Faretta claim on the ground that petitioner’s
requests had not been made within a “reasonable time” before trial.  Applying its own rule,
set down in Fritz v. Spalding, 682 F.2d 782, 784 (9th Cir.1982), that “a Faretta motion made
before the jury is empaneled must be granted unless it is shown that the motion was made for
the purpose of securing delay,” 816 F.3d at 1137, the Ninth Circuit majority held both that
petitioner’s requests were timely, and that they had not been made solely for the purpose of
delay.  On the latter point, the majority undertook a lengthy analysis of a factual finding, made
in state habeas proceedings in connection with a different claim, that petitioner’s trial counsel
“had reason to believe Burton was motivated by delay,” and concluded that the finding was
not entitled to a presumption of correctness under the pre-AEDPA version of 28 U.S.C. §
2254(d), and therefore did not bind the federal habeas courts in connection with the Faretta
claim.  See 816 F.3d at 1163 (“The California Supreme Court never made a finding on
Burton’s actual motives and, even if it had, it improperly shifted the burden of proof to
Burton, applied the wrong legal inquiry, and failed to consider evidence that was highly
relevant to the correct inquiry. Under these circumstances, we cannot say that Burton received
a full, fair, and adequate hearing on his Faretta claim.”).

492) McCormick v. Parker, 821 F.3d 1240 (10th Cir. 2016).  The Tenth Circuit granted relief on
petitioner’s Brady v. Maryland claim in this Oklahoma child sexual abuse case, finding that
a sexual assault nurse examiner (SANE) who misrepresented her credentials was a member
of the prosecution team for suppression purposes, and that her misrepresentations were
material.  Before addressing the merits, the court noted that although petitioner had never
presented his claim to the state courts, the state had both expressly waived exhaustion and
later failed to “take advantage of [an] invitation” to invoke procedural default, which
constituted “a textbook example of waiver.”  821 F.3d at 1245.  

Because there was no state court merits adjudication capable of triggering application
of § 2254(d), the Tenth Circuit reviewed the merits of the Brady claim de novo.  After noting
the absence of a dispute over the falsity of the nurse’s claims about her credentials, the Tenth
Circuit considered and rejected the state’s contention that the facts demonstrating her
misrepresentations could not have been “suppressed” because she was not a member of the
prosecution team.  The court explained that “Ridling [the nurse] examined [the alleged victim]
‘at the behest of’ law enforcement as part of a criminal investigation,” and that she “explicitly
testified that she kept a record of the exam to prepare herself to testify later.” 821 F.3d at
1247.  “Under these circumstances,” the court found, “Ridling was part of the prosecution
team for Brady purposes,” and “we must impute her knowledge of her own lack of
certification to the prosecutor.” Id.  The Tenth Circuit went on to hold that petitioner had been
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prejudiced by the non-disclosure “because Ridling had a critical role in the trial and her
credibility was essential to the state’s case.”  Id.  The court explained that “Ridling bolstered
her own credentials and credibility to the jury by testifying that her certification was current,”
which “was false,” id. at 1248; that “Ridling—who the prosecutor touted as ‘probably the
most important corroborating witness’—was in fact the only witness who provided direct
evidence to corroborate [the alleged victim’s] testimony,” id.; and that, “while certainly not
dispositive, ... two jurors essentially said they needed Ridling’s testimony to help them decide
whether to convict McCormick,” id. at 1249.

493) Simpson v. Warden, Warren Correctional Institution, 651 Fed.Appx. 344 (6th Cir. 2016)
(unpublished).  After its earlier decision granting relief in this Ohio non-capital murder and
arson case was vacated and remanded by the Supreme Court for reconsideration in light of
Howes v. Fields, 565 U.S. 499 (2012), see Simpson v. Jackson, 615 F.3d 421 (6th Cir. 2010),
cert. granted, judgment vacated sub nom. Sheets v. Smipson, 565 U.S. 1232 (2012), the Sixth
Circuit panel affirmed a decision by the district court, to which the case had been remanded,
once again granting relief on a Miranda v. Arizona claim.  After acknowledging that Howes
negated its prior determination that two of three challenged statements to police were
inadmissible, the Sixth Circuit found that its analysis concerning the third (June 20) statement
was unaffected by Howes, and that the erroneous admission of that statement alone was not
harmless as to petitioner’s three convictions for specific-intent offenses.  

As described in the Sixth Circuit’s original opinion, the statements concerned
petitioner’s involvement with two other suspects in the firebombing of a residence with
Molotov cocktails.  Petitioner was initially questioned (twice) in April 2000, while serving
time on an unrelated conviction at a state prison, and he denied any involvement in the fatal
arson.  Law enforcement subsequently arranged his release from prison in exchange for his
cooperation in the arson investigation; when petitioner then failed to cooperate, he was re-
arrested and questioned two more times – once on June 16, and again on June 20.  That final
statement was made in response to questioning by a polygrapher, to whom petitioner had been
sent by investigators who told him that if he passed, he would be regarded as a witness and
recommended for favorable treatment by the prosecution, but if he failed or refused to take
the test, he would immediately be charged with aggravated murder.  As the polygrapher
advised him of his Miranda rights, petitioner expressed interest in having counsel present. 
During the ensuing exchange, the polygrapher advised petitioner that he would only need a
lawyer if he intended to lie; while petitioner never did take the polygraph test, he did have a
lengthy discussion with the polygrapher, during which he inculpated himself more than he had
in prior statements.  After observing that “Miranda itself spoke ill of an interrogation
technique in which the interrogator tries to dissuade a suspect from speaking with an
attorney,” the initial Sixth Circuit opinion found that “[t]he obvious takeaway from someone
in Simpson’s position is that, if he requested an attorney, he would be admitting to lying,
which would result in his immediately being charged with aggravated murder.  Thus, his only
other option, as stated by [the polygrapher], was to take the polygraph that day without the
assistance of counsel.” 615 F.3d at 438.  The Sixth Circuit went on to hold that, “because
Miranda itself expressly disapproved of the tactics used here, ... the state court’s admission
of the June 20th statement was an unreasonable application of Supreme Court precedent.” 
615 F.3d at 439. 

On appeal following remand, the Sixth Circuit adhered to its earlier determination that
the June 20 statement was inadmissible under Miranda, observing both that “Howes does not
speak to the Miranda issue that Simpson’s June 20 statement raises,” and that “the Warden
has not argued on appeal that Simpson’s June 20 statement was admissible – under Howes or
otherwise.” 651 Fed.Appx. at 357.  The Sixth Circuit then determined that Howes had
changed the “harmless-error calculus” by removing two other statements from the analysis,
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but it did not alter the result.  After noting that the state court “did not address whether the
trial court’s admission of Simpson’s June 20 statement was harmless error,” the Sixth Circuit
observed that its own assessment would therefore be conducted “under Brecht, not Brecht
viewed through the prism of § 2254(d)(1).”  Id. at 358.  The court then identified “two
reasons” for adhering to the conclusion that the error was not harmless.  First, the court
explained that, “by failing to raise the issue below, the Warden waived the argument that
admission of Simpson’s June 20 statement was harmless error.” Id. at 359; see also id. (noting
that, “[o]n remand, the Warden argued—in cursory, conclusory fashion—that admission of
Simpson’s June 20 statement was harmless,” and finding that token gesture “insufficient to
preserve this argument”). Second, the Sixth Circuit held that, in any event, the error was not
harmless under Brecht.  After reviewing the specific intent instruction provided to the jury,
the court cataloged “just five pieces of admissible evidence [that] tied Simpson to the arson,”
and found that they combined to provide only “thin evidence of Simpson’s specific intent to
kill anyone inside [the building.]” Id. at 360.  The court explained:

No physical evidence inculpated Simpson. No eyewitnesses testified against
him. The only evidence the state introduced against Simpson were his own
statements. And one of those statements—June 20—was the centerpiece of
the prosecution’s theory of the case: that Simpson purposefully helped start
the fire .... We think it clear why Simpson’s June 20 statement was so critical
to the state’s case. It was not until June 20 that Simpson admitted that he
knew—a week in advance—that [the co-defendants] planned to start the fire.
That is powerful evidence that Simpson had the specific intent to kill the
occupants of [the building] when he drove [a co-defdendant], who assembled
a Molotov cocktail during the ride, to the scene of the crime. Put simply, we
are confident that the trial court’s decision to admit Simpson’s June 20
statement “had ‘substantial and injurious effect or influence in determining
the jury’s verdict.’”

651 Fed.Appx. at 360-61; see also id. at 361 (“And one statement stands above the rest:
Simpson’s June 20 statement, in which Simpson admitted that he knew that [the co-
defendants] were planning to commit arson well before he drove ... to the scene of the crime.
Removing that statement from the trial record leaves virtually no evidence tending to show
that Simpson acted with murderous intent ....”).

494) Currie v. McDowell, 825 F.3d 603 (9th Cir. 2016).  A majority of the Ninth Circuit panel
granted relief on petitioner’s Batson v. Kentucky claim in this California second degree
murder case.  The conviction at issue arose out of petitioner’s third trial, which was made
necessary by an earlier Ninth Circuit decision granting relief due to a Batson violation at his
first trial (see Currie v. Adams, 149 Fed. Appx. 615 (9th Cir. 2005)), and by a trial judge’s
determination that a Batson violation also occurred at the second trial; the same prosecutor
– David Brown – handled all three trials for the state.  This time the Batson claim focused on
a single prospective juror – Jones – who was the only African-American who remained to be
considered for a seat on the jury.  When Brown struck her, defense counsel objected under
Batson.  In response, the trial court immediately declared that a prima facie had not been
made, and followed that announcement by volunteering its own potential race-neutral
justification for the strike.  The court then invited the prosecutor to state his reasons, which
echoed, in part, the suggestion provided by the judge. On direct appeal, the California Court
of Appeal affirmed after conducting “a limited comparative analysis, examining only the
seated jurors’ responses to questions” relevant to the concerns expressed by the prosecutor.
825 F.3d at 609.

On appeal from the denial of federal habeas relief, the Ninth Circuit majority began
by noting that the state court of appeal – which produced the last reasoned state court decision
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– contravened clearly established federal law governing Batson’s first step by embracing a
reason for striking Jones upon which the prosecutor could have relied, “whether or not” he
actually did so.  825 F.3d at 609. “That principle,” the majority observed, “‘was clearly
established’ for AEDPA purposes in 2005—years before Currie’s retrial—by the Supreme
Court’s decision in Johnson v. California, [545 U.S. 162 (2005)].”  Id. at 609-10; see also id.
at 606 (noting that the prosecutor in this case was also the prosecutor found to have
committed a Batson violation in Johnson).  The majority then examined the state court of
appeal’s “Batson step three analysis” and found it unreasonable under § 2254(d)(2).  After
observing that “Brown’s history of Batson violations is [a] relevant fact” within the “totality”
to be evaluated, and that it was “troubling that Brown’s explanations for the strike were
largely adopted from the reasons the trial judge had already suggested,” id. at 610-11, the
majority reviewed the stated justifications in light of the record – including multiple instances
of white jurors sharing a characteristic cited as a basis for Jones’ removal – and found them
pretextual. The majority summarized its conclusions as follows:

In sum, the record contains clear indications that each of Brown’s reasons for
striking Juror Jones was a pretext, and it was unreasonable for the state court
to hold otherwise. The state court unreasonably downplayed a seated juror’s
personal experience with drugs and the many other jurors who had ties to
individuals with tragic drug-related experiences. Jones’s alleged
inconsistency in two questionnaire questions was not, in fact, an
inconsistency at all, and five of the seated jurors had answered the
questionnaire identically. And Jones’s statement that she did not know what
Currie was accused of is entirely understandable and not reasonable grounds
to doubt her abilities as a juror.

825 F.3d at 613.  
Finally, the majority added that, “[e]ven if the state appeals court had not erred in its

acceptance of one of these reasons, it unreasonably determined the facts by analyzing only
one of Brown’s justifications—that Jones had close relatives who had used drugs—for
pretext.”  825 F.3d at 613.  The majority explained:

A court does not need to find all of a prosecutor’s race-neutral reasons
pretextual to find impermissible racial discrimination. See Kesser [v.
Cambra, 465 F.3d 351, 360 (9th Cir. 2006) (en banc)]. The relevant inquiry
for Batson purposes is whether “race was a substantial motivating factor.”
Cook [v. LaMarque, 593 F.3d 810, 815 (9th Cir. 2010).] ... If a prosecutor
supplies enough reasons for a strike, it may well be likely that one of those
reasons is plausible.  But it remains the case that implausible justifications
“may (and probably will) be found to be pretexts for purposeful
discrimination.” Miller–El v. Cockrell, 537 U.S. [322,] 339 [(2003)]. Courts
applying the Batson procedure therefore cannot stop investigating after
finding one of a prosecutor’s multiple proffered reasons plausible. As is
evident here, finding multiple other reasons to be pretextual may well lead
to the conclusion that the prosecutor’s strike was discriminatory. 

825 F.3d at 613-14. 

495) Norris v. Davis, 826 F.3d 821 (5th Cir. 2016), cert. denied, 137 S.Ct. 1203 (2017).  Citing
Pierce v. Thaler, 604 F.3d 197 (5th Cir. 2010), as “controlling authority,” the Fifth Circuit
affirmed the grant of relief on petitioner’s claim that his 1987 Texas death sentence violated
Penry v. Lynaugh, 492 U.S. 302 (1989), because the penalty phase jury instructions “did not
allow the jury to give full effect to [his] mitigating evidence ....”  826 F.3d at 828.  After
summarizing the mitigating evidence presented at trial and noting that the jury was tasked
with answering “the two special issues” prescribed by pre-Penry Texas law, the Fifth Circuit
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held that, like the prisoner in Pierce, petitioner was entitled to relief:
Here, Norris proffered evidence of general good character at the sentencing
phase that showed he was active at church, had been a good student, was a
good father to his daughter, and had maintained regular employment.
Because Pierce spoke directly to general good character evidence and
concluded that clearly established law as of 1994 required a general
mitigating instruction under Texas’s scheme in the face of such evidence, it
controls here.  Thus, we conclude that under Penry, the jury instructions at
the sentencing phase of Norris’s trial did not adequately allow the jury to
consider Norris’s mitigating evidence of good character.

826 F.3d at 830-31.

496) Imani v. Pollard, 826 F.3d 939 (7th Cir. 2016).  The Seventh Circuit granted relief on
petitioner’s Faretta v. California, 422 U.S. 806 (1975), claim in this Wisconsin armed
robbery case.  Petitioner invoked his right to self representation four weeks before the
scheduled trial date but the judge resisted, insisting that petitioner had not established that he
was “competent” to handle his own defense, that he had failed to present a “‘sufficiently
rational basis’ to justify his decision,” and that the trial had to remain on schedule. 826 F.3d
at 942.  Petitioner – still represented by counsel – was later convicted, and the Wisconsin
Supreme Court upheld the trial court’s refusal of his request to proceed pro se.  On appeal of
the denial of federal habeas relief, the Seventh Circuit summarized its bases for granting relief
as follows:

The Wisconsin Supreme Court decision was flatly contrary to Faretta and its
progeny in three distinct ways. First, the state court in effect required Imani
to persuade the trial judge that he was making a knowing and voluntary
decision to waive the right to counsel when it was actually the judge’s job to
make sure that Imani’s waiver would be knowing and voluntary.  Second, the
state court required Imani to persuade the trial judge that he had a good
reason to choose self-representation. Under Faretta, however, a defendant’s
reason for choosing to represent himself is immaterial. Defending pro se will
almost always be foolish, but the defendant has the right to make that choice,
for better or worse. Third, the state court imposed a competence standard
much more demanding than Faretta and its progeny allow, as if the issue
were whether Imani was an experienced criminal defense lawyer. Imani’s
education and communication abilities are materially indistinguishable from
those in Faretta, and the Wisconsin courts identified no mental illness or
impairment that might have rendered Imani incompetent as allowed by
Indiana v. Edwards, 554 U.S. 164 (2008).

826 F.3d at 943-44.

497) Ardoin v. Arnold, 653 Fed.Appx. 532 (9th Cir. 2016)  (amended op.) (unpublished).  A
majority of the Ninth Circuit panel granted relief in this California non-capital murder case
on the ground that the trial court’s refusal to reopen closing arguments after authorizing the
jury to consider a felony murder theory following four days of deliberations was not harmless. 
After determining that the state court of appeal had itself found federal constitutional error,
the Ninth Circuit majority agreed, finding “no doubt” that the trial court’s decision to permit
conviction on a theory introduced for the first time during deliberations “violated Ardoin’s
Sixth Amendment right to counsel during closing argument.” 653 Fed.Appx. at 536; see also
id. (“[D]efense counsel ... had no reason to argue felony murder during the closing argument
he was able to deliver as the [trial] court had just approved jury instructions that informed the
jury that only [petitioner’s co-defendant] was charged with that offense. ... Ardoin’s counsel
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had no opportunity whatsoever to argue felony murder after learning that the jury could
convict on that theory.”).  “Because the [state] court of appeal found constitutional error,” the
majority added, “we are not required to apply ... § 2254(d)(1) but instead review de novo.” 
Id. at 536 n.4.  

Moving to the question of harmlessness, the Ninth Circuit majority again declined to
apply § 2254(d), explaining that, “[w]hen a state court applies ‘a less demanding’ harmless
error standard than Chapman [v. California, 386 U.S. 18 (1967), as the state court did here],
‘we owe no deference to this harmless error analysis’ and instead ‘apply our “independent
harmless error analysis” under Brecht.’” 653 Fed.Appx. at 536 (quoting Cudjo v. Ayers, 698
F.3d 752, 768–69 (9th Cir.2012); see also id. (noting that, “[t]his rule has not been altered by
[Davis v.] Ayala, [135 S.Ct. 2187 (2015),] which held that ‘[w]hen a Chapman decision is
reviewed under AEDPA,’ a federal court owes deference to that decision.”).  Emphasizing
“[t[hree crucial facts” – the closeness of the case reflected in four days of deliberations
without a verdict; the jury’s apparent embrace of the new felony murder theory as evidenced
by the guilty verdict returned an hour after receiving the instruction; and the absence of any
direct trial evidence supporting accomplice liability, id. at 537 – the majority expressed “grave
doubt about whether the jury would have convicted Ardoin had counsel been able to offer the
arguments he suggested [in his motion for a new trial],” id. at 538; see also id. (observing in
relation to arguments outlined in counsel’s post-trial motion that, “These are points that do
not necessarily occur to the average juror, let alone all twelve jurors in a particular trial. Jurors
are not expected to conjure up such arguments themselves. This is especially true in this case,
as the jury never heard any discussion of the law and elements of felony murder at all.”).

498) Fuentes v. Griffin, 829 F.3d 233 (2nd Cir. 2016).  A majority of the Second Circuit panel
granted relief in this New York rape and sodomy case, finding that the state Court of Appeals
unreasonably applied Brady v. Maryland and its progeny when it determined that an
undisclosed record of a psychiatric evaluation of the complainant on the day of the alleged
offense was not material.  It was undisputed that petitioner and the complainant – G.C. –
engaged in sexual activities on a single occasion. The question at trial was whether G.C. was
forced to participate at knifepoint, as she contended, or took part willingly but later became
angry and vengeful at petitioner’s disinterest in seeing her again, as he claimed.  There was
no physical evidence favoring either side, such that the trial amounted to a credibility contest
between petitioner and G.C.  The Brady claim arose when, during closing argument, defense
counsel discovered a psychiatric record (the “ROC”), produced during a post-assault
evaluation of G.C., which indicated, among other things, that she had been depressed and
suicidal for the previous two years, and had been diagnosed with Dysthymic Disorder.  After
finding the document counsel moved for a mistrial, explaining that its contents could have
informed a far more effective cross-examination of G.C.  The trial court denied the request
and the New York Court of Appeals later affirmed.  

On appeal from the denial of federal habeas relief, the Second Circuit majority began
by rejecting the district court’s determination that Brady’s applicability to records of “a
witness’s mental health” was not sufficiently “clearly established” to satisfy § 2254(d)(1). 
829 F.3d at 247; see also id. (“Based on clearly established fundamental rights and principles,
we think it indisputable that if the prosecution has a witness’s psychiatric records that are
favorable to the accused because they provide material for impeachment, those records fall
within Brady principles, and that the Supreme Court has so recognized.”).  The majority then
examined the New York Court of Appeals’ decision denying petitioner’s Brady claim and
found “several” defects implicating § 2254(d), including: the state court’s “fundamentally
flawed” assessment of the ROC, which overlooked a notation indicating that G.C.’s
depression and suicidal ideations had been in place for two years, and speculated instead that
those conditions may have been generated by “‘having been raped only hours earlier,’” id. at

Successful Cases - Other Claims  1957 -- CTA



249;  the state court’s failure to conduct “a careful, balanced, or fair examination of the nature
and strength of the evidence presented,” while relying instead on a view of the case which
“both overstated the strength of the State’s case and disregarded evidence that supported the
plausibility of Fuentes’s version,” id. at 250; “reliance” by the state court “on potentially
inculpatory aspects of the suppressed document,” which was “not a proper application of
Brady principles,” id. at 252; and a failure by the state court “to consider the unique
importance of” the ROC as evidence “pertinent to the issue of [G.C.’s] motivation [for
accusing petitioner] because it identified a relevant mood disorder,” id.  Based on its own
review of the record, the Second Circuit majority went on to conclude that “[t]he State’s
suppression of the psychiatric record, which would have revealed a disorder that both
provided a basis for questioning G.C.’s credibility and provided further support for Fuentes’s
version of the events, undermines confidence in the outcome of Fuentes’s trial.”  Id. at 253.

499) Jones v. Harrington, 829 F.3d 1128 (9th Cir. 2016).  A majority of the Ninth Circuit panel
granted relief on petitioner’s Miranda v. Arizona claim in this California non-capital murder
case.  Petitioner was brought in for questioning in connection with a fatal shooting reportedly
committed from the passenger side of a car resembling his.  During the questioning police
falsely claimed to have incriminating evidence that did not actually exist, and petitioner gave
accounts that “changed several times” but never amounted to admissions. 829 F.3d at 1133. 
Eventually, petitioner declared, “I don’t want to talk no more, man.” Id. at 1134. “From
there,” however, “questioning continued as normal, and eventually [petitioner] made
incriminating statements,” including admissions that he had been driving the car at the time
of the shooting.  Id.  Those statements were later used as the primary evidence against him at
trial, where he was convicted and sentenced to 75 years to life.  On direct appeal, the
California Court of Appeal rejected a claim that statements made after petitioner’s
announcement that he did not “want to talk no more” were inadmissible under Miranda,
finding that his invocation of the right to silence “was ambiguous in light of the statements
he made after[.]” Id. at 1135.  The California Supreme Court declined to review the case, and
a federal district court later denied habeas relief.  

Relying on Supreme Court decisions from Miranda through Berghuis v. Thompkins,
560 U.S. 370 (2010), the Ninth Circuit majority held that the state court’s characterization of
petitioner’s invocation as “ambiguous” on the basis of statements made after the invocation
was contrary to and involved an unreasonable application of Miranda, and was based on an
unreasonable determination of the facts under the constitutional rules governing such a
determination in a Miranda case.  See, e.g., 829 F.3d at 1140 (quoting Smith v. Illinois, 469
U.S. 91, 98-99 (1984) (per curiam) (“The only statements that could cast any ambiguity on
Jones’s initial invocation were statements he made after the fact. Indeed, the California Court
of Appeal relied largely on Jones's statement made after officers continued interrogating him
... But it was clearly established, when determining whether the invocation of a constitutional
right is ambiguous, that the California courts could not look to post-invocation statements to
‘cast retrospective doubt on the clarity of [Jones's] initial request itself.’”); id. at 1136 (“To
the extent the California Court of Appeal read ambiguity into Jones’s invocation—based on
statements he made later— that finding was “an unreasonable determination of the facts.”). 

After quickly concluding, “on de novo review, that Jones’s constitutional rights were
violated when his interrogation was used at trial,” 829 F.3d at 1141, the Ninth Circuit majority
held that the error was not harmless under Brecht v. Abrahamson:

Jones’s own incriminating statements—made after he had invoked his right
to silence—formed the backbone of the government’s case. Indeed, there was
little other evidence before the jury. No witnesses identified Jones in relation
to the shooting. Witnesses reported that a four-door vehicle with  no body
damage had been driven in the drive-by; Jones drove a two-door vehicle with
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extensive body damage. The only evidence linking Jones to the shooting
consisted of an informant who told detectives that Jones was involved with
a rival gang, and that Jones drove a vehicle the same color (black) as the one
used in the shooting. It is true that, prior to invoking his right to silence,
Jones made some confusing comments about his whereabouts during the
shooting, but that was weak tea compared with Jones’s other words admitting
to the crime. Jones likely could not have been convicted without his
confession. Importantly, the prosecutor repeatedly referred to Jones’s
incriminating statements, telling the jury that they could convict beyond a
reasonable doubt based only on his own statements.

829 F.3d at 1142.

500) Reyes v. Lewis, 833 F.3d 1001 (9th Cir. 2016) (amended op.).  The Ninth Circuit granted
relief in this non-capital California murder case, with a majority of the panel concluding that
the state court’s decision upholding admission of petitioner’s confession was “contrary to”
Missouri v. Seibert, 542 U.S. 600 (2004), and that the state had waived any argument that the
error in admitting the statement was harmless.  Petitioner, then barely fifteen years old, was
interrogated and polygraphed at two different police facilities over the course of two days
concerning his role in the shooting death of another young man.  After repeated denials of
knowledge and requests to end the questioning, he eventually made statements inculpating
himself; all of these events occurred prior to administration of Miranda warnings. Later that
day, petitioner was finally warned of his rights, waived them, and acquiesced in the
detectives’ request to “clarify” the “stuff” he had already disclosed.  The trial court
subsequently granted a defense request to suppress the original, unwarned confession, but
allowed the second, warned confession to be admitted.  On direct appeal, the California Court
of Appeal upheld that ruling, finding that the second confession was admissible because it had
been “voluntary.”  Later, the federal district court denied habeas relief on the ground that the
two-step interrogation technique utilized by the detectives had not been deliberate, as required
to establish error under Seibert. 

On appeal, the Ninth Circuit determined that the rule formulation set forth in Justice
Kennedy’s concurring opinion constituted the “clearly established federal law” from that case. 
The panel majority then held that the California Court of Appeal’s decision (the last reasoned
state court decision on petitioner’s claim) was “contrary to” the Seibert in that it focused
solely on voluntariness:

The clearly established rule under Seibert is that if officers deliberately
employ the two-step technique employed in Seibert, and if insufficient
curative measures are taken to ensure that later Miranda warnings are
genuinely understood, any warned statement thereby obtained must be
suppressed, even if the statement is voluntary. Contrary to Seibert, the Court
of Appeal did not address the question whether the officers deliberately
employed the two-step technique. Also contrary to Seibert, the Court of
Appeal did not address the adequacy, or even existence, of any “curative
measures.” Instead, the Court of Appeal analyzed at length Reyes’s
post-polygraph statement at the San Bernardino sheriff’s station and
concluded that because it was voluntary his subsequent warned statement at
the Riverside police station was also voluntary.

Under the circumstances of this case—where police interrogated
fifteen-year-old Reyes over the course of two days; where on the first day at
the Riverside police station they conducted a two-hour unwarned
interrogation; where on the second day at the San Bernardino sheriff's station
they obtained a confession during an unwarned interrogation following an

Successful Cases - Other Claims  1959 -- CTA



unwarned polygraph test; and where they transported Reyes back to the
Riverside police station and obtained a postwarning confession “clarifying”
what he had stated at the sheriff's station—a Seibert analysis was clearly
required.

Contrary to Seibert, the Court of Appeal did not conduct such an
analysis. Instead, the Court of Appeal examined only whether Reyes’s
statement in his post-polygraph interrogation was voluntary. It wrote, as a
prelude to its analysis, that the “operative question” was voluntariness: “We
thus will consider whether the trial court erred in finding that defendant's
statements were voluntary.” Upon determining that Reyes’s unwarned
statements were voluntary, the Court of Appeal concluded that Reyes’s later
warned statement at the Riverside police station was necessarily “likewise
volitional.” The Court of Appeal then affirmed the trial court’s decision not
to suppress Reyes’s postwarning statement. The Court of Appeal thus
addressed, and treated as dispositive, the question whether Reyes’s
postwarning statement was voluntary, which is precisely the question that is
irrelevant under Seibert.

We therefore conclude that the Court of Appeal’s decision was
“contrary to ... clearly established Federal law, as determined by the Supreme
Court,” 28 U.S.C. § 2254(d)(1). Because its decision was “contrary to”
Seibert, we owe it no deference.

833 F.3d at 1029.  The majority went on to find that, “[b]ased on the objective evidence ...,
[the detectives] deliberately employed the two-step interrogation technique condemned in
Seibert, and that the ... district court clearly erred in concluding otherwise.”  Id. at 1031. 
After further determining that, “far from taking ‘curative measures,’ [the detectives] took
affirmative steps to ensure that Reyes did not ‘understand the import and effect’ of the
Miranda warning he was finally given at the Riverside police station,” the majority held that
petitioner’s “confession should have been suppressed.”  Id. at 1033.  Finally, the majority
noted that, “[b]ecause the state did not argue harmless error in this court or the district court,
that defense is waived.” Id.

Judge Singleton concurred, explaining that, in his view, the state court’s decision was
not contrary to Seibert, but it had been based on an unreasonable factual determination that
“the midstream Miranda warning was not undermined by the interrogation procedure chosen
by the police.”  833 F.3d at 1035-36; see also id. at 1033 (majority acknowledging and
agreeing with Judge Singleton’s § 2254(d)(2) finding).

501) Dennis v. Secretary, Pennsylvania Dept. of Corrections, 834 F.3d 263 (3rd Cir. 2016) (en
banc). In an extraordinarily lengthy and detailed opinion, a majority of the en banc Third
Circuit affirmed the grant of relief on petitioner’s Brady v. Maryland claim in this
Pennsylvania capital case.  Petitioner was convicted and sentenced to death in connection with
a 1991 robbery and murder committed at 1:54 p.m. on a Philadelphia street.  He became the
prime suspect based on unsourced rumors, and police  eventually built a case against him
based on three equivocal eyewitness identifications; six other eyewitnesses failed to identify
him in photo lineups.  At trial the prosecution rested primarily on the eyewitness
identifications, but also presented testimony (later recanted) from a member of petitioner’s
singing group who claimed he saw a gun in petitioner’s possession on the day of the shooting,
and from one Latanya Cason, who contradicted petitioner’s alibi by saying she saw him at a
location not near the crime scene between 4:00 and 4:30, not at around 2:00 p.m., as petitioner
claimed prior to trial.  Police lost clothing they had collected from petitioner’s home, and no
other physical evidence existed.  Petitioner presented an alibi defense. Through testimony
from himself and his father, petitioner maintained that he was on a bus elsewhere in the city
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when the crime occurred, and that he “thought” he saw Cason at that time.  Overall, the trial
amounted to a contest between the eyewitness identifications and petitioner’s alibi, and the
jury resolved that dispute in favor of the prosecution.  Later, through discoveries made during
the direct appeal and state post-conviction proceedings, petitioner learned of three categories
of previously undisclosed evidence that provided the basis for his Brady claim:  a receipt
showing that Cason had been wrong – and petitioner had been right – about the timing of their
shared bus ride; a police activity report indicating that the primary eyewitness had given an
inconsistent statement about the identity of the shooter; and a set of documents (the “Frazier
documents”) showing police had been given detailed leads to a different suspect who had
reportedly confessed, but failed to follow them up.  The state courts rejected the Brady claim,
but the federal district court later granted relief.  

On the state’s appeal, a nine-judge majority (one of whom concurred in part and in
the judgment) analyzed each of the three categories of suppressed evidence in turn and agreed
that each category of suppressed information warranted relief, and that the state courts’
decisions to the contrary exhibited a variety of defects under § 2254(d).   First was the “Cason
receipt,” which had been in the possession of the police and showed that Cason picked up her
Department of Public Welfare (DPW) check at “13:03" on the day of the shooting.  This was
significant because it changed – by approximately two hours – the time frame during which
Cason claimed to have acquired her check, completed a few errands, and then boarded the bus
that led to her sighting of petitioner.  As Cason later admitted in an affidavit, this change in
time would have aligned her account with both petitioner’s and his father’s alibi testimony. 
When the Pennsylvania Supreme Court considered the evidence on direct appeal, however,
it held that the receipt was neither “favorable” nor “material” for Brady purposes because it
did not cement petitioner’s alibi to such an extent that it would have been impossible for him
to have both seen Cason when said he did and still committed the crimes.  The Third Circuit
majority disagreed, and found that the state court’s decision  involved an unreasonable
application of Brady doctrine and was based on an unreasonable determination of the facts. 
The majority explained that the Pennsylvania Supreme Court failed to “recognize” both “the
impeachment value of the Cason receipt, which would have provided documentary evidence
that Cason testified falsely at trial,” 834 F.3d at 286, and “how Cason’s corrected testimony
corroborates testimony provided by [petitioner] and other witnesses, namely, his father,” id.
at 287.  See also id. (“[T]he exculpatory value lies in corroborating testimony of witnesses at
trial who otherwise received little objective reinforcement, and whose credibility, as a result
of Cason's mistaken testimony in the absence of the receipt, was seriously undermined.”); id.
at 288 (“The Pennsylvania Supreme Court made an unreasonable determination of the facts
and an unreasonable application of federal law in refusing to acknowledge the receipt’s
exculpatory and impeachment value.”).  

With regard to “suppression” of the receipt, the Pennsylvania Supreme Court had
remarked both that “‘police came into possession of [the] receipt’ when interviewing Cason,”
and that “there was ‘no evidence that the Commonwealth withheld the receipt from the
defense.” 834 F.3d at 288.  After noting that these two findings were “impossible to
harmonize” in light of Kyles v. Whitley, 514 U.S. 419 (1995), id. at 288, the Third Circuit
majority held that the state court unreasonably applied Kyles’s rule “that prosecutors must
disclose evidence obtained by the police ...,” id. at 289.  The majority then considered and
rejected the state’s additional contention that petitioner’s Brady claim should fail because he
had not been sufficiently “diligent” in seeking the receipt from a publicly available source,
noting that the state had made no such argument before the state court, and that, pursuant to
Cullen v. Pinholster, 563 U.S. 170 (2011), the state court record’s silence concerning the
public availability of the receipt provided no support for the state’s new argument. Id. at 289. 
From there, the majority made clear that notwithstanding prior circuit decisions that were
“inconsistent and could easily confuse,” the Third Circuit’s “position” is that “the concept of
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‘due diligence’ plays no role in the Brady analysis.” Id. at 291. 
Finally, the Third Circuit majority held that the suppressed Cason receipt was

“material” under Brady, and that the state court’s contrary conclusion was unreasonable:
Without a doubt, Dennis suffered prejudice due to the Commonwealth’s
failure to disclose the receipt. The defense strategy was rooted in Dennis’s
alibi that he was getting on the K bus at the time of the murder. The
Commonwealth’s withholding of the receipt transformed a witness who
would otherwise have been an alibi witness for Dennis into a witness for the
prosecution or, at least, left Dennis powerless to impeach Cason’s false
testimony if offered by the prosecution. The state court’s conclusion that
Dennis suffered no prejudice is an unreasonable determination of fact and
law.” 

834 F.3d at 293; see also id. at 296 (explaining that disclosure of receipt would have
converted Cason from a damaging prosecution witness to a uniquely powerful defense witness
and observing that “Cason’s testimony on Dennis’s behalf would have been doubly
strong—she was disinterested, and the receipt provided documentary corroboration for her
version of the events.”). 

Next, the Third Circuit majority examined the “police activity report.” After the
shooting, a key eyewitness – Howard, who was a friend of the victim and was with her at the
time of the shooting – told police she did not recognize the shooter from her school.  The next
day, however, that same witness told the victim’s aunt and uncle that she did recognize the
perpetrators from school.  That information was provided to police, who made a “‘Things To
Do’ list” that included interviewing both the eyewitness and the victim’s aunt and uncle about
the inconsistent statements.  When the followup interview was conducted with the eyewitness,
however, the inconsistency was not pursued, nor was its existence or notation on the police
list disclosed to the defense.  See 834 F.3d at 297.  When this information was discovered and
presented during state post-conviction proceedings, the Pennsylvania Supreme Court denied
relief on the ground that it was not material.  Emphasizing Howard’s importance to the
prosecution’s case and the difficulty defense counsel had faced in attempting to impeach her
at trial, the Third Circuit majority again disagreed:

[T]he government’s suppression necessarily undermines confidence in the
outcome of Dennis’s trial. Discrediting the prosecution’s central witness, and
the eyewitness with the most significant exposure to the shooter, would have
had devastating effects on the prosecution’s case at trial. The remaining two
eyewitnesses were located farther away from the incident, had only brief
glimpses of the perpetrators, or were admittedly paying little attention.
Challenging Howard’s identification of the shooter did little to undermine
her credibility as a witness; but armed with the inconsistent statement,
defense counsel could have undercut Howard’s testimony sufficiently that a
jury may not have convicted Dennis. There is a reasonable probability that
had the activity sheet been disclosed, the result of the proceeding would have
been different.” 

834 F.3d at 301; see also id. at 302 (observing that defense counsel also could have used
suppressed activity sheet to “challenge the adequacy of the police investigation” and to
“mount an ‘other suspect’ defense at trial”).  The majority then identified several defects in
the state court’s analysis:

“[T]he Pennsylvania Supreme Court unreasonably applied Brady and its
progeny .... It unreasonably disregarded the impeachment value of the
evidence in discrediting the Commonwealth’s key eyewitness and the
adequacy of the investigation. It unreasonably applied a sufficiency of the
evidence test by tying the materiality of the activity sheet to the sufficiency
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of the remaining inculpatory eyewitness testimony. And finally, the
Pennsylvania Supreme Court failed to consider that the activity sheet would
have enabled defense counsel to raise a defense he was otherwise unable to
present—that a student at Olney High School committed the murder. There
is a reasonable probability that, had the activity sheet been disclosed, the jury
would have had a reasonable doubt as to Dennis’s guilt.” 

834 F.3d at 304-05. 
The final category of undisclosed evidence was the “Frazier documents.”  Frazier was

an inmate at the county jail who reported hearing another man, Brown, confess to the
homicide during a three-way phone call, and provided police with additional, detailed
information about how Brown and an accomplice committed the crime, where they could be
found, and other relevant matters.  Police later interviewed the accomplice, who denied the
allegation and provided an alibi, but they never investigated the validity of the alibi, nor did
they “alert defense counsel to any of the information on Frazier’s tip.” 834 F.3d at 306.  The
Pennsylvania Supreme Court rejected this information as a “fruitless lead” that was neither
material nor admissible.  Id.  The Third Circuit majority rejected both conclusions.  First, the
majority observed that “[t]here is no requirement that leads be  fruitful to trigger disclosure
under Brady, and it cannot be that if the Commonwealth fails to pursue a  lead, or deems it
fruitless, that it is absolved of its responsibility to turn over to defense counsel Brady
material.” Id.  Next, the majority held that the state court’s “characterization  of admissibility
as dispositive under Brady was an unreasonable application of, and contrary to, clearly
established law as defined by the United States Supreme Court.” Id. at 307; see also id. at 309
(“[T]he Supreme Court’s repeated consideration of impeachment material in Brady
cases—without any reservation whatsoever— compels us to conclude that it is unreasonable
to graft an admissibility requirement onto Brady’s traditional three pronged inquiry.”).  The
majority then went on to explain that, contrary to the state court’s assessment, the Frazier
documents were material both because defense counsel could have used them to “challenge
detectives at trial regarding their paltry investigation of the lead,” id. at  311, and because
their content would have dovetailed well with the suppressed information in the activity report
to support “an ‘other person’ defense”:  

The Frazier documents bring to light that [one of the suspects named in the
Frazier documents] admitted to going to Olney High School —the school
[the victim] and [eyewitness] Howard attended—and he recognized [the
victim] from school. Thus, the documents not only support an alternative
shooter theory, but the very same alternative shooter theory that defense
counsel could have been prepared to raise had the Howard activity sheet also
been disclosed. Alterations in defense preparation and cross-examination at
trial are precisely the types of qualities that make evidence material under
Brady. Consequently, it was unreasonable for the Pennsylvania Supreme
Court to conclude that the Frazier documents were not material. There is a
reasonable probability that had the jury heard an “other person” defense, the
result of the proceeding would have been different. 

834 F.3d at 311. 
Finally, the majority added that while suppression of the three individual categories

of information “support[ed] ordering a new trial, the cumulative effect of their suppression
commands it.”  834 F.3d at 311.  see also id. at 312 (“Just as the Pennsylvania Supreme
Court’s rejections of Dennis’s Brady claims constituted unreasonable application of federal
law, its rejection of the cumulative materiality of the suppressed evidence, though not done
explicitly, was an unreasonable application of Brady and its progeny.”). 

Chief Judge McKee, joined by Judge Ambro, concurred in a separate opinion
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comprehensively explaining the range of practical and scientific problems with the reliability
of eyewitness testimony.  See  834 F.3d at 313-45. 

502) Brown v. Superintendent, Greene SCI, 834 F.3d 506 (3rd Cir. 2016), cert. denied sub nom.
Glibert v. Brown, 137 S.Ct. 1581 (2017).  The Third Circuit panel granted relief in this
Pennsylvania non-capital murder and robbery case, finding that the rule of Bruton v. United
States, 391 U.S. 123 (1968), and its progeny was violated when, during closing argument, the
prosecutor “unmasked” petitioner as “the other guy” referenced in a redacted statement by his
non-testifying co-defendant.  Relying on Bruton, Frazier v. Cupp, 394 U.S. 731 (1969),
Richardson v. Marsh, 481 U.S. 200 (1987), and Gray v. Maryland, 523 U.S. 185 (1998), the
Third Circuit found the Pennsylvania Supreme Court’s 3-2 decision denying petitioner’s claim
to be “contrary to” clearly established federal law in several ways: first, the state court
“implied that a prosecutor’s unmasking of a co-defendant must be done ‘deliberately’ for
Bruton to come into play,” 834 F.3d at 517; second, the Third Circuit rejected the state court’s
suggestion that the prosecutor’s unmasking of a redacted co-defendant must be
“conspicuous,” explaining that, in this case, “the prosecutor’s comments conveyed a message
– that Lambert was the person [referred to in one portion of the co-defendant’s] redacted
confession,” and the jury could easily have reasoned backward from there, id. at 518; and
third, the state court’s reliance on Frazier to excuse the prosecutor’s comments in this case
was misplaced since the circumstances of the two cases were materially different on each of
the four points identified in Frazier as having prevented a constitutional violation, see id. at
519.  The Third Circuit went on to find that the error was not harmless.  The court explained
that the prosecution’s case “rested almost entirely” on the testimony of a third person,
Cheatham, who claimed to have been present when petitioner and his co-defendant committed
the offenses, and that Cheatham’s reliability was substantially undercut by his impairment at
the time of the events, his not having witnessed the actual robbery and homicide, his addition
of key (and harmful) details for the first time at trial, and his silence to law enforcement until
they threatened to charge him. 834 F.3d at 520.  After observing that the co-defendant’s
confession “reinforced rather than contradicted Cheatham’s spotty testimony” the Third
Circuit held that it could not “say that the jury, once aware during closing arguments that [the
redacted] confession incriminated Lambert, did not make significant use of that information.”
Id. at 520-21. 

503) Kubsch v. Neal, 838 F.3d 845 (7th Cir. 2016) (en banc), cert. denied, 137 S.Ct. 2161
(2017).  In this Indiana capital case, the en banc Seventh Circuit (6 to 3) granted relief on
petitioner’s claim that the trial court’s exclusion of an allegedly exculpatory video recording
of an interview of two witnesses was contrary to or involved an unreasonable application of
Chambers v. Mississippi, 410 U.S. 284 (1973), and its progeny.  Petitioner was convicted and
sentenced to death in connection with the triple murder of his wife, her ex-husband, and her
son from the prior marriage.  No physical evidence linked petitioner to the homicides.  The
state built its case on circumstantial evidence suggesting petitioner originally intended to
murder his wife to obtain insurance proceeds to address his significant financial problems, and
that the other two victims were killed when they arrived on the scene unexpectedly.  Petitioner
maintained his innocence, and insisted he had an alibi for the narrow window of time in which
the homicides could have occurred under the state’s theory.  The Chambers issue arose out
of the exclusion of a video interview which, had it been admitted and credited, would have
further narrowed the time window during which the homicides could have occurred and made
it all but impossible for petitioner to have been the perpetrator.  The subjects of the video
interview were Mandy, a nine year old girl, and her mother Monica, both of whom lived
across the street from petitioner’s wife’s ex-husband and their son.  On the video, the two
witnesses gave a detailed and consistent account of having seen the boy at home after school
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at a time when the state’s theory would have placed him elsewhere and already dead.  A
subsequent interview of Mandy’s grandfather cast some doubt on her account by suggesting
she and her mother had been describing the wrong day, but objective evidence that could have
resolved that doubt was never made part of the record.  After petitioner’s initial conviction
was reversed on direct appeal, a second retrial went forward.  Defense counsel called Mandy
to elicit her account of what she described in the video interview, but she denied any
recollection of the events or of the interview itself.  Counsel then unsuccessfully attempted
to offer the video as a recorded recollection under Indiana Rule of Evidence 803(5), and the
Indiana Supreme Court later upheld the video’s exclusion on the ground that Mandy had been
unable to vouch for the accuracy of the statement contained in the recording.  

On appeal from the denial of federal habeas relief, the en banc Seventh Circuit
accepted the state court’s interpretation and application of its own rules, and focused instead
on whether the exclusion of the video nevertheless violated the due process rule laid down in
Chambers.  The court undertook a detailed examination of the decisions in Chambers and
subsequent Supreme Court cases applying its rule, “glean[ed] a number of lessons from the
Chambers line of cases,” 838 F.3d at 858, and applied them to this case.  After observing that
this case shared many similarities with the cases in which the Supreme Court had found a due
process violation – e.g., “the total exclusion of relevant evidence,” “this was a murder case,”
and the “excluded evidence was easily the strongest evidence on Kubsch’s only theory of
defense – actual innocence,” id. at 860 – the Seventh Circuit reached the same conclusion in
this one.  Among other factors, the court emphasized that the statements captured on video
had ample indicia of reliability: there was no reason to question Mandy and Monica’s powers
of perception concerning the events they reported; the two witnesses corroborated each other
“on many critical details,” id.; there was no possibility of a defect in narration since the video
preserved exactly what the witnesses had said and the state would have been free to contradict
it with any objective evidence it could have mustered; and there had never been any
suggestion that either witness had been insincere or intentionally untruthful.  “All we are
saying,” the Seventh Circuit remarked, “is that the jury should have been given the chance to
evaluate this case based on all the evidence, rather than on the basis of a truncated record that
omitted the strongest evidence the defense had.” Id. at 861.  After further noting “a troubling
lack of consistency in the [Indiana Supreme Court’s] application of the [evidence] rule,” id.,
the Seventh Circuit concluded that the state court’s determination that “Chambers did not
require the admission of this critical evidence was either contrary to, or an unreasonable
application of, the Chambers line of Supreme Court precedent.” Id. at 862.

504) Bennett v. Stirling, 842 F.3d 319 (4th Cir. 2016).  The Fourth Circuit affirmed the grant of
penalty phase relief in this South Carolina capital case, finding that petitioner’s “sentencing
was suffused with racially coded references to a degree that made a fair proceeding
impossible,” 842 F.3d at 321, and that the South Carolina Supreme Court’s contrary
conclusion rested on “unreasonable findings of fact,” id. at *4.  The claim arose out of the
prosecutor’s conduct throughout petitioner’s re-sentencing which, unlike his initial sentencing
trial, took place before an all-white jury.  “[B]efore this all-white jury,” the Fourth Circuit
observed, “[prosecutor Donald] Myers chose to use racially charged language from the first
sentence of his opening argument to his final soliloquy, casting aside the race-neutral
presentation he had employed with the mixed-race jury.” Id.

The most egregious appeals to racial prejudice came in his closing argument,
in which he referred to Bennett using a slew of derogatory terms. Myers
admonished the jury, “Meeting [Bennett] again will be like meeting King
Kong on a bad day.”  He also labeled Bennett a “caveman,” a “mountain
man,” a “monster,” a “big old tiger,” and “[t]he beast of burden.”  In
addition, Myers intentionally elicited irrelevant, inflammatory testimony
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from one of the state’s witnesses, who recounted a dream in which he was
chased by murderous, black Indians. While cross-examining a defense
witness, Myers alluded to Bennett’s sexual partner as “the blonde-headed
lady,” alerting the jury to the interracial nature of the relationship.

842 F.3d at 321 (record citations omitted).  
After observing that § 2254(d) “imposes a high yet not insurmountable hurdle to

relief,” the Fourth Circuit identified Darden v. Wainwright, 477 U.S. 168 (1986), as the
source of the governing “clearly established federal law,” and noted that, pursuant to United
States v. Young, 470 U.S. 1, 11-12 (1985), “[c]ourts [applying Darden] must conduct a
fact-specific inquiry and examine the challenged comments in the context of the whole
record.” 842 F.3d at 323; see also id. at 324 (quoting Turner v. Murray, 476 U.S. 28, 35
(1986)) (“Courts cannot avert their eyes from the risk that ‘racial prejudice infect[ed] a capital
sentencing proceeding ... in light of the complete finality of the death sentence.’”). 
Proceeding under that framework, the Fourth Circuit held that “[t]he state courts unreasonably
determined that the prosecutor’s references to Bennett during closing argument were not
appeals to racial prejudice,” and that, “[d]rawing on this flawed factual finding, the courts
unreasonably concluded that Bennett’s right to due process was not violated.” Id. at 324.  In
support of these determinations, the Fourth Circuit first considered and rejected the state
court’s finding that the “King Kong” and “caveman” comments were “merely descriptive” of
petitioner’s unusual size and strength, and instead found them to be “poorly disguised appeals
to racial prejudice.”  Id. The court further observed that it was “impossible to divorce” the
prosecutor’s demeaning remarks “from their odious historical context,” and that the remarks
“mined a vein of historical prejudice against African-Americans, who have been appallingly
disparaged as primates or members of a subhuman species in some lesser state of evolution.”
Id. at 324-25; see also id. at 325 (“The comments plugged into potent symbols of racial
prejudice, encouraging the jury to fear Bennett or regard him as less human on account of his
race.”).

Having found the South Carolina Supreme Court’s factual determination
unreasonable, the Fourth Circuit next explained that this mistake “led to [the state court’s]
erroneous legal conclusion that Bennett’s due process rights were not violated.” 842 F.3d at
325.  Emphasizing the “procedural distortion wrought by the challenged remarks,” the court
observed that “[t]he prosecutor’s closing comments here risked reducing Bennett to his race
and damaged the jury’s ability to consider objectively, and individually, whether mercy was
warranted.” Id. at 325-26.  After adding that the “record as whole” showed that the racial
references began in the opening statement, continued through the testimony, and culminated
with closing argument, the Fourth Circuit made clear that there was “nothing isolated about
the prosecutor’s racially-charged references to Bennett during closing argument.” Id. at 326.
Finally, the Fourth Circuit concluded that “the prosecutor’s conduct” violated due process,
and closed with this observation:

The record here tells the story. There is no need for elaboration on our part.
The criminal justice system must win the trust of all Americans by delivering
justice without regard to the race or ethnicity of those who come before it.
The many instances where the system performs its duties admirably help to
build the trust of the people. A proceeding like this one threatens to tear that
trust apart.

842 F.3d at 328.

505) Tatum v. Foster, 847 F.3d 459 (7th Cir.), cert. denied, 138 S.Ct. 355 (2017).  The Seventh
Circuit granted relief on petitioner’s Faretta v. California claim in this Wisconsin murder
case, holding that “[b]y failing to recognize that the Supreme Court’s Faretta line of cases
focus only on competence as it relates to mental functioning, and forbids the consideration
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of competence in the sense of accomplishment, the Wisconsin courts reached a result that is
contrary to, as well as an unreasonable application of, the Supreme Court’s rulings.” 847 F.3d
at 469. The claim arose when petitioner unsuccessfully sought to discharge his third court-
appointed attorney and proceed to trial pro se.  Ending a colloquy on that request, the trial
judge remarked that petitioner was “aware of the general range of penalties but he is not
aware of the difficulties and disadvantages of self-representation especially given his
circumstances, and given the fact that he’s only got a tenth-grade education therefore I deny
his right to represent himself.” Id. at 463.  Later, on direct appeal, the state appellate court,
applying State v. Klessig, 564 N.W.2d 716 (Wis. 1997), similarly “strayed from the ‘mental
functioning’ sense of competence over to educational achievement and familiarity with the
criminal justice system.” Id. at 467.  

After surveying the Supreme Court’s holdings on the right to self-representation, the
Seventh Circuit found the state courts’ approach incompatible with federal law and granted
the writ.  The court explained:

Nothing in the [trial court] colloquy ... suggests that Tatum suffered from
deficient mental functioning, as opposed to a limited education. In fact, he
displayed relatively good knowledge of the criminal process: he gave a
reasonable description of voir dire (which he correctly called by name),
strikes for cause and peremptory strikes, opening statements, the nature of
the charges against him, and the general range of penalties he faced. Faretta
requires no more. The [state] court’s failure to recognize this was
compounded when it inappropriately placed the burden on Tatum to convince
it that he understood, and accepted, the challenges of self-representation.
This, too, was inconsistent with Faretta which places the duty on the trial
court to warn the defendant about what he is getting into, and then leave the
defendant free to decide how he wants to proceed. 

847 F.3d at 467-68; see also id. at 467 (noting similarities between this case and Imani v.
Pollard, 826 F.3d 939 (7th Cir. 2016) (granting relief on Faretta claim asserted by Wisconsin
petitioner)). 

506) Dearstyne v. Mazzuca, 679 Fed.Appx. 21 (2nd Cir. 2017) (unpublished).  After observing
that it was unable to “conclude that the trial judge’s resolution of the issue of voluntariness
as a matter of federal law ‘appear[s] from the record with unmistakable clarity,’” the Second
Circuit held that the procedure employed by the trial court in this New York sexual assault
case “did not comport with Jackson v. Denno and its progeny.”  679 Fed.Appx. at 23 (quoting
Sims v. Georgia, 385 U.S. 538, 544 (1967)). The Second Circuit went on to remand the case
with instructions to issue a conditional writ ordering petitioner’s “release from parole unless
a New York court adjudicates the voluntariness of Dearstyne’s confession within ninety days
after issuance of the mandate to the federal district court.” Id. at 24.

507) Thomas v. Westbrooks, 849 F.3d 659 (6th Cir.), cert. denied, 138 S.Ct. 390 (2017).  A
majority of the Sixth Circuit panel granted relief in this Tennessee capital case, finding that
state prosecutors violated Brady v. Maryland by failing to disclose information obtained from
the FBI indicating that their key witness – petitioner’s former girlfriend, Jackson – had been
paid $750 “on behalf of the Safe Streets Task Force.”  849 F.3d at 661.  After noting the
parties’ agreement that the claim had not been adjudicated on the merits by the state courts
and would therefore be reviewed de novo, and that the state had conceded both suppression
and favorability, the Sixth Circuit majority concentrated on whether the undisclosed
information was “material,” and concluded that it was:

Jackson’s testimony was pivotal to the State’s case against Thomas.  Jackson
provided the only credible identification placing Thomas at the scene of the
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crime. She provided the only testimony linking Thomas to Bond, his
co-defendant, on the day of the shooting. And she provided the only
testimony affirmatively attributing Thomas with responsibility for the
transactions cited by the State as circumstantial evidence of his involvement
in the shooting. Without Jackson’s testimony linking Thomas to the events
surrounding [the victim’s] shooting, the State would have had a very difficult
time proving its case. As such, we conclude ... that Jackson’s testimony was
vital to the State’s case-in-chief against Thomas.

849 F.3d at 664; see also id. at 662 (noting the “State’s repeated emphasis [during trial] of
Jackson’s high-minded reasons for testifying,” and its failure “to correct” Jackson’s testimony
falsely denying receipt of “‘reward’ money in exchange for her testimony ....”). 

508) Budder v. Addison, 851 F.3d 1047 (10th Cir.), cert. denied sub nom. Byrd v. Budder, 138
S.Ct. 475 (2017).  The Tenth Circuit granted relief on petitioner’s Graham v. Florida, 560
U.S. 48 (2010), challenge to his Oklahoma sentence for “several violent nonhomicide crimes
committed when he was sixteen years old.”  851 F.3d at 1049.  Although the Oklahoma Court
of Criminal Appeals (OCCA) modified the two life without parole sentences originally
imposed on petitioner in light of the then-recent decision in Graham, it replaced them with
a series of consecutive sentences that would require service of 131.75 years before parole
eligibility.  

On appeal from the denial of federal habeas relief, the Tenth Circuit first determined
that the “clearly established” “holding” of Graham “applies, not just to the factual
circumstances of Graham’s case, but to all juvenile offenders who did not commit homicide,
and it prohibits, not just the exact sentence Graham received, but all sentences that would
deny such offenders a realistic opportunity to obtain release.” 851 F.3d at 1053; see also id.
at 1053 n.4 (acknowledging that “the circuit courts do not agree as to what the Court held in
Graham,” and adopting view “that Graham addressed any sentence that would deny a juvenile
nonhomicide offender a realistic opportunity to obtain release, regardless of the label a state
places on that sentence”); id. at 1054-55 (emphasizing that Graham announced a categorical,
not fact-specific, rule, and explaining its operation: “[W]hen the Court announces a
categorical holding, it clearly establishes the law applicable within the defined contours of
that category. Federal courts must determine only whether a case falls within the categorical
holding announced by the Supreme Court. If it does, the law is clearly established, and the
Supreme Court’s rule must be applied.”) (footnote omitted).  After further discussion of the
scope and function of Graham’s rule, including a determination that “the sentencing practice
that was the Court’s focus in Graham was any sentence that denies a juvenile nonhomicide
offender a realistic opportunity to obtain release in his or her lifetime, whether or not that
sentence bears the specific label ‘life without parole,’” the Tenth Circuit held that petitioner
was entitled to relief:

Like Graham, Budder committed his crimes as a juvenile. Like Graham,
Budder did not commit homicide. Like Graham, Budder received a life
sentence—in fact, even more harshly, he received three consecutive life
sentences. And, like Graham, Budder’s sentence does not provide him a
realistic opportunity for release; he would be required to serve 131.75 years
in prison before he would be eligible for parole. No fairminded jurist could
disagree with these conclusions. In fact, Oklahoma does not even contest
them. Thus, under the categorical rule clearly established in Graham,
Budder’s sentence violates the Eighth Amendment.  The OCCA’s judgment
was contrary to this clearly established Supreme Court precedent. 
Accordingly, we reverse and remand with instructions to grant Budder’s
petition ..., to vacate Budder’s sentence, and to direct the State of Oklahoma
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to resentence Budder within a reasonable period.
851 F.3d at 1059-60; see also id. at 1060 n.8 (noting “OCCA’s opinion provides little to no
analysis to guide our understanding of how it read and applied ... Graham,” but concluding
that, regardless of the state court’s approach, its “judgment was contrary to the Court’s
holding in Graham”).  

509) Godoy v. Spearman, 861 F.3d 956 (9th Cir. 2017).  The Ninth Circuit reversed the denial of
relief on petitioner’s juror misconduct claim in this California second degree murder case and
remanded for an evidentiary hearing.  The claim arose out of an “uncontroverted declaration”
from an alternate juror who alleged that, during trial, another juror had maintained
“‘continuous communication’” with a “‘judge friend’” “‘about the case’ and passed the
judge’s responses on to the rest of the jury.”  861 F.3d at 958.  On direct appeal, the California
Court of Appeal acknowledged that the declaration showed juror misconduct and triggered
a presumption of prejudice, but declined to grant either relief or an evidentiary hearing
“because the declaration itself failed to prove actual prejudice.” Id. at 959.  

On appeal from the denial of federal habeas relief, the Ninth Circuit found that the
state court’s decision was “contrary to” the clearly established “two-step framework” put in
place by Mattox v. United States, 146 U.S. 140 (1892), and Remmer v. United States, 347 U.S.
227 (1954), in three respects.  First, “although the state court correctly acknowledged at step
one that [the] declaration raised a presumption of prejudice, it never required the state to rebut
that presumption at step two.”  861 F.3d at 959.  Second, it relied “on the very same statement
from [the] declaration both to raise the presumption of prejudice and to rebut it,” which
defie[d] not only logic, but also the clearly established definition of a ‘presumption.’”  Id. 
And third, the state court applied the “wrong legal rule” when it denied petitioner a hearing
on the ground that he had failed to “show a ‘strong possibility’ of prejudice.” Id.; see also id.
at 966 (observing that, under Remmer, “[t]here is no additional requirement that the defendant
establish a ‘strong possibility’ of prejudice”).  After further, de novo analysis of the evidence
and the governing law, The Ninth Circuit concluded by finding that, “[b]ecause the existing
record is unclear as to prejudice,” an evidentiary hearing was necessary, and added that, “[i]f
the state does not present contrary evidence that rebuts the presumption of prejudice by
showing ‘there is no reasonable possibility that [Juror 10’s] communication[s] ...  influence[d]
the verdict,’ the district court should grant” the writ.  Id. at 970 (citation omitted). 

510) Hall v. Haws, 861 F.3d 977 (9th Cir. 2017).  A majority of the Ninth Circuit panel affirmed
the grant of relief on petitioner’s due process challenge to a permissive inference jury
instruction in this California murder case.  Petitioner’s claim arose out of the trial court’s use
of the CALJIC 2.15 jury charge, which authorized the jury to draw a permissive inference that
petitioner was guilty of murder based on his possession of items stolen from the decedent plus
slight corroboration – in this case, the testimony of a self-interested co-defendant – Hixon –
who pled guilty to a lesser charge in exchange for her testimony. On direct appeal, the state
court held that the trial court had erred in giving the instruction, but “failed to recognize ...
that the instructional error was of constitutional magnitude,” 861 F.3d at 990, and affirmed
petitioner’s conviction under California’s harmlessness standard for non-constitutional errors. 
After determining that Francis v. Franklin, 471 U.S. 307 (1985), and Cty. Court of Ulster Cty.
v. Allen, 442 U.S. 140 (1979), clearly established that “a permissive inference violates due
process when the presumed fact does not follow from the facts established,” and that the
instruction in this case violated that principle, the Ninth Circuit majority held that “[i]t was
an unreasonable application of clearly established federal law for the California Court of
Appeal to evaluate Hall’s claim under the less stringent [state law harmlessness] standard.”
861 F.3d at 992. The majority went on to find that the state court’s decision was also
“unreasonable because the instructional error resulted in actual prejudice.” Id.; see also id.
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at 992-93 (detailing implausible and inconsistent features of Hixon’s testimony).  The
majority explained: 

CALJIC 2.15 invited and encouraged the jury to infer that Hall was guilty of
murder from his possession of [the decedent’s] ring plus “slight”
corroborating evidence. The instruction defined “slight” corroborating
evidence as the “attributes of possession (time, place and manner),
opportunity to commit the crime, and defendant’s conduct.” This allowed the
jury to infer that Hall committed the murder based on the “time, place, and
manner” of his possession; in other words, the jury may have been
encouraged to infer that Hall committed the murder based on the mere fact
that he was in possession of the ring and a passenger in the Audi [stolen from
the decedent] in the days after the murder. As already discussed, such an
inference is illogical and improper. Because Hixon’s testimony was
unbelievable and because of the lack of other evidence linking Hall to the
murder, we have grave doubts about whether the jury would have found Hall
guilty beyond a reasonable doubt without the unconstitutional  permissive
instruction.

861 F.3d at 993. 

511) McDaniels v. Waren, Cambridge Springs SCI, 700 Fed.Appx. 119 (3rd Cir. 2017), cert.
dismissed, 138 S.Ct. 1324 (2018).  A majority of the Third Circuit panel affirmed the grant
of relief on petitioner’s double jeopardy challenge to her Pennsylvania conviction for third
degree-murder, finding that although the trial court might have erred under state law by
reconvening the recently discharged jury before accepting and entering judgment of acquittal,
that judgment nevertheless triggered the protection of the Double Jeopardy Clause.  The issue
arose when the jury initially reported that it was hopelessly deadlocked on the two charges
of manslaughter and third-degree murder.  Although there were “red flags” in the jury’s
report, the trial court quickly declared a mistrial and discharged the jurors.  However, the
judge then visited the jury room and discovered notations on a blackboard indicating that all
twelve jurors had voted “not guilty” on the third-degree murder count.  The judge then granted
defense counsel’s request to reconstitute the jury and receive its not guilty verdict.  On appeal
by the prosecution, the state appellate court set aside the judgment of acquittal as a “‘legal
nullity’” on the ground that the trial court had no authority to dismiss the original “deadlocked
verdict,” and remanded for a new trial, at which petitioner was found guilty of third degree
murder.  A federal habeas court later granted relief. 

On the state’s appeal, the Third Circuit majority surveyed the Supreme Court’s clearly
established double jeopardy jurisprudence and summarized its conclusions as follows:

[T]his case is governed by Ball [v. United States, 163 U.S. 662 (1896),] and
Fong Foo [v. United States, 369 U.S. 141 (1962) (per curiam)].  Although the
re-empanelment of the jury and the entry on the docket of the not guilty
verdict may have been error according to the Pennsylvania Superior Court,
it remains that the re-empaneled jury announced a unanimous verdict of
acquittal of the third degree murder charge—the same verdict it had agreed
upon in the sanctity of the jury room. Under clearly established Supreme
Court law, the government may not subject an accused to retrial after a
“verdict of acquittal ... on error or otherwise.”  The Superior Court did not
take into account this fundamental rule. Given the bedrock principle
articulated in Ball, it was objectively unreasonable not to apply this
precedent and its progeny.

700 Fed.Appx. at 130 (citations and footnote omitted). 
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512) Haskell v. Greene, 866 F.3d 139 (3rd Cir. 2017).  The Third Circuit granted relief in this
Pennsylvania non-capital murder case, finding that the prosecution violated due process when
it knowingly presented false testimony from a key witness who identified petitioner as the
shooter, failed to correct that testimony, and vouched for its truthfulness in closing argument. 
The state did not seriously contest the existence of constitutional error, nor did it attempt to
rely upon a procedural bar (untimeliness) that had prevented the state post-conviction court
from adjudicating the merits.  As a result, the Third Circuit was free to reach the merits
unencumbered by § 2254(d), and had little difficulty finding a due process violation.  See 866
F.3d at 143-46 (detailing witness’ false denials that she expected to benefit from testifying and
prosecutor’s arguments vouching for her credibility, and finding that, “[g]iven her central role,
knowledge of the benefit she received in exchange for her testimony—substantial help with
her own pending criminal charges—poses a reasonable, and significant, likelihood of
affecting the judgment of the jury”). 

513) Richardson v. Griffin, 866 F.3d 836 (7th Cir. 2017).  The Seventh Circuit granted relief on
petitioner’s Confrontation Clause claim in this Indiana aggravated battery case.  Of the five
prosecution witnesses who testified at trial, only two – Mobley (the victim) and Strong (a
bystander) – identified petitioner as the shooter, but both had reliability problems.  A detective
was left “with the task of knitting together the state’s case,” 866 F.3d at 839, and his
testimony included multiple references to an out-of-court interview with a non-testifying
witness, Holden, who had identified petitioner as the shooter.  The prosecution capitalized on
that hearsay testimony in closing argument, and it “obviously loomed large in the jury’s
mind,” as it was the subject of four of nine questions sent out by the jury during deliberations. 
Id. at 841.

On direct appeal the Indiana Court of Appeals declared any error harmless, but
reached that conclusion through application of a state law “substantial likelihood” standard
used for errors forfeited below, rather than the “harmless beyond a reasonable doubt” standard
mandated by Chapman v. California, 386 U.S. 18 (1967).   The Seventh Circuit, however,
determined that the state court’s approach was “contrary to” and “involved an unreasonable
application of” federal law.  Evaluating the impact of the confrontation error under Brecht,
the Seventh Circuit held that petitioner was entitled to relief.  The court explained that the
circumstances surrounding the victim’s purported identification of petitioner made it “hard
to imagine a worse identification procedure,”  and the testimony of the only other witness to
have identified petitioner  “was also riddled with problems.” 866 F.3d at 845.  “[I]f the
prosecution had made less out of Holden’s out-of-court identification of Richardson,” the
court concluded, “the level of prejudice might have been low enough to allow the result to
stand. But the opposite happened: even on direct examination, the prosecution brought out this
impermissible testimony, and it then harped on it from cross-examination, through redirect,
and throughout the closing argument.”  Id.

514) Tanner v. Yukins, 867 F.3d 661 (6th Cir. 2017), cert. denied, 138 S.Ct. 1283 (2018).  The
Sixth Circuit granted relief on petitioner’s claim that the evidence was constitutionally
insufficient to support her Michigan conviction for first-degree felony murder.  The victim,
Watson, worked at a bar and was found stabbed to death in the bar’s basement office.  The
prosecution’s inculpatory evidence against petitioner consisted of a police officer’s disputed
account that petitioner identified a knife photographed at the murder scene as her own, that
she had last handled it several weeks before the murder, and that blood-typing evidence
included petitioner among the “[m]illions of people” who could have contributed a sample
found near a sink on the bar’s main level.  However, DNA analysis of blood found on the
victims’s shirt established that it had not come from either the victim, petitioner, or
petitioner’s known acquaintances on the night of the murder, and therefore must have been
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contributed by someone else.  On direct appeal the Michigan Supreme Court rejected
petitioner’s sufficiency claim in a “short footnote.” 867 F.3d at 670.  After surveying the
evidence and the inferences it could support, the Sixth Circuit came to a different conclusion:

[T]he blood on Watson’s shirt would have created reasonable doubt for a
rational jury. None of the evidence that implicates Tanner is sufficient to
overcome the reasonable doubt created by the presence of an unknown
woman’s blood on the victim’s shirt.  This is particularly true given that
witnesses observed unknown individuals outside of [the bar] around the time
of the murder. It would be difficult to overestimate the importance of blood
on the shirt of a victim who was stabbed in the chest during a struggle. It is
hard to imagine any scenario in which the contributor of this blood would not
be a key suspect. And it is impossible to see how a rational jury could have
found the defendant guilty beyond a reasonable doubt without an explanation
for the unknown person’s blood on the victim’s shirt. Therefore, based on the
strength of the potentially exculpatory evidence and the comparative
weakness of the incriminating evidence, there is no way to read the record
here to support the Michigan Supreme Court’s conclusion that a rational trier
of fact could have found Tanner guilty of Watson’s murder beyond a
reasonable doubt. In finding that there was sufficient evidence to convict
Tanner, the Michigan Supreme Court unreasonably applied Jackson [v.
Virginia, 443 U.S. 307 (1979)].

867 F.3d at 674. 

515) Petrocelli v. Baker, 869 F.3d 710 (9th Cir. 2017) (amended op.), cert. denied sub nom.
Filson v. Petrocelli, 138 S.Ct. 984 (2018).  The Ninth Circuit granted penalty phase relief in
this pre-AEDPA Nevada capital case, finding that the admission of penalty phase testimony
from a state psychiatrist violated Estelle v. Smith, 451 U.S. 454 (1981), and that the error was
not harmless.  The court summarized its conclusions on the Estelle violation as follows:

The parallels between Estelle and this case are striking. Dr. Grigson [in
Estelle], like Dr. Gerow in this case, visited the defendant in jail to determine
his competency to stand trial. Grigson, like Gerow, failed to provide Miranda
warnings. Grigson, like Gerow, was acting as an agent of the state. Indeed,
the case against Gerow’s testimony is even stronger than against Grigson’s,
for Grigson was appointed by the court, whereas Gerow was acting at the
request of the prosecutor. The defendant in Estelle, like Petrocelli, already
had appointed counsel. Grigson, like Gerow, did not seek or obtain
permission from defendant’s counsel to visit or evaluate his client.  Grigson,
like Gerow, testified during the penalty phase of defendant’s trial that the
defendant was incurable. We conclude from the foregoing that the admission
of Dr. Gerow’s testimony during the penalty phase of Petrocelli’s trial was
a flagrant violation of his Fifth and Sixth Amendment rights under Estelle.

869 F.3d at 728.  
The Ninth Circuit went on to find that the error was not harmless under Brecht. 

Although “the jury had ample basis, both legal and emotional, for imposing a capital
sentence,” the court framed the relevant inquiry as “whether it would have done so absent Dr.
Gerow’s testimony.” 869 F.3d at 729.  The court explained that Gerow was alone among three
mental health experts in declaring petitioner to be both highly dangerous and hopelessly
untreatable, and found that the “effect of Dr. Gerow’s testimony was magnified by Jury
Instruction 5,” which warned that even a life without parole sentence could end in result at
the discretion of the Nevada Board of Pardon Commissioners, and by the prosecutor’s closing
argument “emphasiz[ing]” petitioner’s dangerousness.  Id. at 730.  The court also observed
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that it had “encountered Dr. Gerow before,” in Sechrest v. Ignacio, 549 F.3d 789 (9th Cir.
2008), where the “combined effect of Gerow’s testimony and an instruction identical to
Instruction 5 ‘had a substantial influence on the jury’s decision to sentence Sechrest to
death.’” Id. at 731.  “Because there was ‘more than a ‘reasonable possibility’ that the jury
would have imposed a life sentence absent the Estelle error,” the court concluded, “the error
was not harmless.” Id. (quoting Davis v. Ayala, 135 S.Ct. 2187, 2198 (2015)).

516) Bridges v. Secretary, Pennsylvania Dept. of Corrections, 706 Fed.Appx. 75 (3rd Cir. 2017)
(unpublished).  The Third Circuit affirmed the grant relief from petitioner’s first-degree
murder conviction in this Pennsylvania capital case, finding that the prosecution violated
Brady v. Maryland by suppressing a series of police reports that undermined the credibility
of a key witness – Robles – who provided the only evidence that petitioner intended to kill the
victims rather than merely “harm” them in retaliation for robbing petitioner’s girlfriend.  

After determining that the state court had not adjudicated petitioner’s claim on the
merits, such that § 2254(d) would not apply, the Third Circuit began its own de novo review
by observing that the state had “appropriately” chosen not to challenge the suppression or
favorability components of petitioner’s Brady claim.  706 Fed.Appx. at 82.  The court then
explained that the reports, which showed that Robles had been involved in a series of “run-ins
with police” related to shootings and drug dealing, but “was never arrested or charged,” id.,
were “material” under Brady:

If Bridges had been able to confront Robles and perhaps certain police
witnesses with evidence of these numerous interactions between Robles and
the police in which Robles avoided prosecution, the jury could have
reasonably inferred that Robles had a special relationship with the police that
motivated him to testify at trial in favor of the Commonwealth. Using the
suppressed police reports, Bridges could have cross-examined Robles about
his history of providing information to the police when it appeared he was at
risk of investigation or prosecution and attempted to show Robles’s desire to
curry favor with them. In this way, Bridges may have been able to argue that
Robles’s bias in the police’s favor motivated his testimony about Bridges,
including the late disclosure of the only direct evidence of Bridges’s intent
to kill, namely Bridges’s statement that he planned to kill the [victims].  ...
Because [Robles’] testimony was central to the first degree murder charge,
and a showing of bias may have weakened it, the absence of evidence
showing this bias resulted in a verdict that is not “worthy of confidence.”

706 Fed.Appx. at 83-84; see also id. at 84 (noting that suppressed reports also “could have
undermined the [prosecution’s] closing argument, which repeatedly characterized Robles as
a disinterested witness”). Finally, the Third Circuit considered and rejected the state’s
arguments that the reports were not material because they were inadmissible under state law,
id. (noting that “the suppressed police reports may have been useful to show Robles’s bias,”
and “may have led to the discovery of admissible evidence”), and because Robles had never
been charged, id. at 85 (observing that this argument “misses the point” because “[t]he
question is whether these incidents affected Robles’s state of mind” and biased him for the
prosecution). 

517) Rodriguez v. McDonald, 872 F.3d 908 (9th Cir. 2017).  The Ninth Circuit granted relief in
this California second degree murder and attempted murder case, finding that admission of
petitioner’s confession violated Miranda v. Arizona and its progeny because police
interrogators failed to honor then-fourteen year old petitioner’s invocation of his right to
counsel, that the state courts unreasonably determined otherwise, and that the error was not
harmless.  It was undisputed that petitioner invoked his right to counsel during questioning,
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but the state trial court held, after a suppression hearing, that the interrogators had honored
the invocation and that the written confession given hours later was a product of petitioner’s
having re-initiated communications.  After acknowledging the trial court’s credibility findings
at the hearing, the Ninth Circuit held that the “videotape and transcript [of the interrogation
and invocation] rebut by clear and convincing evidence the state courts’ factual determination
that the detectives honored Mr. Rodriguez’s invocation of his right to counsel—a factual
determination that, on the record before the state trial court, was unreasonable.” 872 F.3d at
919.  The court explained:

[I]t is undisputed that Mr. Rodriguez invoked his right to counsel. Instead of
immediately ceasing their interrogation, however, the detectives told Mr.
Rodriguez that he was “going to be charged with murder today,” and to
“remember that [they] tried to give [Mr. Rodriguez] the opportunity ... to
straighten things out.” One of the detectives then explicitly asked Mr.
Rodriguez about the case ...  This “express questioning” was clearly custodial
interrogation.  The detectives did not honor Mr. Rodriguez's invocation of his
right to counsel.

872 F.3d at 919 (citations and parentheticals omitted).  The Ninth Circuit then added that the
state trial court appeared to have unreasonably based its denial of petitioner’s suppression
motion on the in-court credibility of an officer’s testimony that questioning stopped after the
interrogation without checking that claim against the recordings, and that the state court of
appeal unreasonably upheld that finding rather than rejecting it for lack of evidentiary support. 
Id. at 920.

Moving to a de novo review of the merits, the Ninth Circuit held that the combination
of petitioner’s age (fourteen), I.Q. of 77, ADHD, and post-invocation pressure from his
interrogators rendered his confession involuntary.  See 872 F.3d at 924 (quoting Collazo v.
Estelle, 940 F.2d 411, 417 (9th Cir. 1991)) (“[B]y suggesting to Mr. Rodriguez that he would
be imminently charged with murder but that cooperation would result in more lenient
treatment ..., the officers “effectively told [Mr. Rodriguez] he would be penalized if he
exercised rights guaranteed to him under the Constitution of the United States.”); id. at 924-25
(“Particularly in light of Mr. Rodriguez’s special vulnerabilities to coercion, we hold that
these coercive police tactics overbore Mr. Rodriguez’s will, and that his waiver of his
previously invoked right to counsel was not voluntary.”) (citation omitted).  Finally, the Ninth
Circuit held that the error in admitting petitioner’s confession was not harmless:

 In this case, where there was no physical evidence linking Mr. Rodriguez to
the crime, where the government highlighted Mr. Rodriguez’s confession in
both opening and closing argument, and where the jury sent out a note
specifically expressing doubt about the validity of the confession, we are
gravely concerned that admission of that confession did substantially and
injuriously influence the jury.

872 F.3d at 926.

518) Williams v. Williams, 714 Fed.Appx. 958 (11th Cir. 2017) (per curiam) (unpublished). 
The Eleventh Circuit panel affirmed the grant of relief on petitioner’s Brady v. Maryland
claim in this Georgia non-capital murder case.  The claim arose out of the testimony of one
Fitzgerald, who was the only eyewitness to identify petitioner as one of the two alleged
assailants.  On cross-examination by defense counsel, Fitzgerald maintained that although he
was facing charges of his own in a different case, he had no deal with or expectation of help
from prosecution; on redirect the prosecutor elicited additional testimony from Fitzgerald
which reinforced those assertions.  Later, at a state habeas evidentiary hearing, the prosecutor
admitted that she had told Fitzgerald prior to trial that, if he testified, she would alert the
prosecutor responsible for his case and recommend that plea bargain be offered; additional
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evidence showed that the prosecutor followed through on that pledge, that a plea offer was
then made, and that Fitzgerald took it.  The state habeas court denied relief on the ground that
the undisclosed information was not material.  A federal district court later granted habeas
relief. 

On appeal by the state, the Eleventh Circuit upheld the district court’s decision
because “no reasonable basis existed [for the state court] to deny ... relief.”  714 Fed.Appx.
at 963.  The court explained:

The state habeas court’s failure to extend Brady and [United States v.]
Bagley to the context of this case was objectively unreasonable. The
prosecution failed to disclose impeachment evidence favorable to Williams
during his trial, specifically [the prosecutor’s] promise to talk to the
prosecutor handling Fitzgerald’s case if he testified against Williams.
Because Brady applies to the suppression of favorable impeachment
evidence and does not discriminate as to the form, it is irrelevant whether
[the prosecutor’s] promise constituted a “deal.”  ... ¶ ... Fitzgerald’s
testimony played a key role in obtaining Williams’ conviction and [the
prosecutor] admitted as much. Fitzgerald’s testimony was not “merely
cumulative to that presented at trial” as he identified Williams at the scene
as part of the shooting. ... Williams attempted to impeach Fitzgerald on
cross-examination and was unable to do so because the prosecution failed to
disclose the promise it had made to Fitzgerald, Fitzgerald denied any
promise, and [the prosecutor] rehabilitated Fitzgerald on redirect. Thus, the
State’s failure to disclose the impeachment material was sufficiently
egregious to undermine confidence in the outcome ....

714 Fed.Appx. at 963-64. 

519) Browning v. Baker, 875 F.3d 444 (9th Cir. 2017), cert. denied sub nom. Filson v.
Browning, ___S.Ct.___, 2018 WL 1696869 (June 4, 2018).  A majority of the Ninth Circuit
panel granted guilt or innocence phase relief on petitioner’s Brady v. Maryland and
ineffective assistance of trial counsel  [see SUCCESSFUL CASES – INEFFECTIVE ASSISTANCE

OF COUNSEL ISSUES, supra] claims in this Nevada capital case.  The charges arose out of a
jewelry store robbery during which the owner was stabbed to death.  Petitioner lived at a
motel near the store and became the prime suspect when another motel resident, Randy Wolfe,
brought police from the crime scene to Wolfe’s motel room, where they found petitioner with
some of the stolen jewelry and arrested him.  The prosecution’s trial evidence included three
eyewitness identifications; two of them rested on show-ups in which petitioner was initially
presented to the witnesses shirtless and handcuffed; the third eyewitness – the victim’s wife
– admitted she did not get a good look at the killer, failed to identity petitioner in a photo
lineup, but claimed at trial that she was certain petitioner had been the assailant.  In addition
to the eyewitnesses, the prosecution relied heavily on Randy Wolfe and his wife Vanessa,
who led police to petitioner and the stolen jewelry and claimed he had confessed to the
murder.  Petitioner’s defense theory was that the Wolfes had framed him, and that the offenses
had actually been committed by the Wolfes’ Cuban friend.  Defense counsel’s presentation
in support of that theory was thin, however, as he did no investigation of his own and limited
the investigator he had hired to approximately twelve hours of work. 

Petitioner’s Brady claim centered on three key items of undisclosed information.  The
first concerned a set of bloody shoe prints that could not be connected to petitioner’s shoes
and appeared to have been made by someone significantly smaller than him.  At trial the
prosecution invited the jury to disregard the shoe prints as having likely been made by
paramedics or others moving around the crime scene.  It was later revealed, however, that the
first officer on the scene had observed the footprints when he arrived, i.e., before any other
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innocent party could have made them.  See 875 F.3d at 461.  The second item of suppressed
information was an apparent deal – implicitly found by the Nevada Supreme Court on appeal
from the denial of state habeas relief and not disputed by the state – between Wolfe and the
prosecution, under which Wolfe testified with an expectation (later fulfilled) of favorable
treatment in connection with a separate prosecution.  See id. at 462-63.  The third item of
suppressed evidence concerned a description of the assailant’s hairstyle.  While petitioner’s
hairstyle “was an Afro,” a police officer testified at trial that the attacker’s hair had been
described as a “shoulder length Jheri-type curl,” and the prosecution sought to resolve the
discrepancy by suggesting that “whoever gave this description to [the officer] did not know
the difference between a Jheri Curl and an Afro.” Id. at 463.  At the state habeas hearing,
however, the officer revealed that the description had come from the victim himself, that the
victim had not used the term “Jheri curl,” and that the actual terms of the description could
never be confused with an “Afro.”  See id.  After a detailed review of the other evidence that
rounded out the prosecution’s case against petitioner, the Ninth Circuit majority held that the
undisclosed evidence was material, and that the Nevada Supreme Court had unreasonably
applied Brady in concluding otherwise:

In sum, the jewelry, the knife, and the tan jacket all failed to tie Browning to
the murder. The identifications were flawed and mostly equivocal. There
were endless reasons to distrust the Wolfes. When arrested, Browning was
not wearing any clothing described by the eyewitnesses, and there was no
evidence that Browning had any blood on him. All the prosecution had left
was the fingerprints. But even with those, there was no evidence about how
long the prints had been present, and no evidence that the other prints from
the scene did not match either of the Wolfes or their Cuban friend. The
upshot is that the prosecution presented a fundamentally weak case. Add
Officer Branon’s observation of the shoeprints, thus leaving unanswered
significant evidence that someone besides Browning [and others known to
be present after the stabbing were] in the store with [the victim] while he was
bleeding; add evidence that the prosecution was planning to help its best
witness in an unrelated sentencing, suggesting a motive for the witness and
his wife to lie at trial; add an unrebutted closeup description from the victim
that did not match the defendant; and that fundamentally weak case collapses
under the weight of its reasonable doubt.  ... We conclude that there is a
reasonable probability that had the concealed evidence not been withheld, the
jury would have reached a different result.  ¶  We also hold that this result is
the only objectively reasonable conclusion. Whatever confidence the
Supreme Court of Nevada found in Browning’s verdict, it was not a
confidence that was objectively reasonable. The strength of the undisclosed
evidence is too great, and the remainder of the trial record too weak. 

875 F.3d at 470.  

520) Freeman v. Pierce, 878 F.3d 580 (7th Cir. 2017).  The Seventh Circuit granted relief on
petitioner’s Faretta v. California claim in this Illinois murder and kidnapping case.  Petitioner
invoked his right to self-representation in a written pretrial motion in which he sought to
proceed pro se with appointed standby counsel, and adhered to that request throughout a
pretrial hearing on the motion.  The trial court, however, denied the motion, explaining that
petitioner lacked sufficient education to represent himself and shown himself to be ineffective
at asserting his own constitutional rights.  See 878 F.3d at 584.  The case went to trial a month
later and petitioner, with the assistance of a new appointed public defender, was convicted. 
On appeal the Illinois Appellate Court rejected a Faretta claim on the ground that petitioner’s
invocation of the right to self-representation had not been “unequivocal[].”  Id. at 585.  
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On appeal from the denial of federal habeas relief, the Seventh Circuit acknowledged
the state’s concession that the trial court’s ruling “was plainly improper in light of Faretta,”
and explained that the trial judge’s reliance on petitioner’s lack of education and legal
experience “was both contrary to, and an objectively unreasonable application of Faretta.” 
878 F.3d at 586; see also id. (“To the extent the appellate court’s affirmance [ rested on the
same ground], that conclusion was also contrary to Faretta.”).  The Seventh Circuit then
examined the state appellate court’s determination that petitioner’s request for self-
representation was not unequivocal and found that it “simply cannot be squared with either
Faretta or the record.”  878 F.3d at 587.  The court explained that the record showed no sign
of petitioner taking “vacillating positions,” but was instead “replete with statements from the
trial court indicating that it clearly interpreted Freeman’s motion as a request for self-
representation[.]”  Id.  Similarly, the Seventh Circuit went on to hold that the state appellate
court’s reliance on petitioner’s acquiescence to representation prior to filing his motion, his
request for stand-by counsel, and his expressions of dissatisfaction with appointed counsel
before seeking to proceed pro se as indicators of equivocation were all “contrary to, and an
unreasonable application of Faretta.” Id. at 588-89.  Finally, after noting that the state’s last
argument – that petitioner waived his Faretta claim by proceeding to trial with appointed
counsel after his motion was denied – did not appear in the state appellate court’s findings and
was therefore entitled to “no AEDPA deference,” the court rejected it as “without merit.” Id.
at 590 (“Freeman was under no obligation to reassert his motion or continually object to the
court's denial of his motion after the court had clearly denied his request.”). 

521) Poyson v. Ryan, 879 F.3d 875 (9th Cir. 2018), cert. denied, ___S.Ct.___, 2018 WL 1257060
(June 18, 2018).  On rehearing of an initial decision affirming the denial of habeas relief, see
743 F.3d 1185 (9th Cir. 2013), the Ninth Circuit reconsidered this Arizona capital case in light
of McKinney v. Ryan, 813 F.3d 798 (9th Cir. 2015) (en banc), and held that petitioner was
entitled to relief on the ground that the Arizona Supreme Court had applied an
unconstitutional “causal nexus” test to exclude two categories of mitigating evidence from
consideration, and that the error was not harmless.  After reviewing McKinney’s
determination that the Arizona Supreme Court had a practice of applying a “causal nexus” test
that persisted for approximately fifteen years and was “contrary to” Lockett v. Ohio, Eddings
v. Oklahoma, and other settled Eighth Amendment principles, the Ninth Circuit panel
determined that this case – more specifically, petitioner’s “evidence of a difficult childhood
and mental health issues” – was among those mishandled by the state court.  879 F.3d at 889. 
The court enumerated four reasons for reaching this conclusion:  “First, the [state] court gave
no weight at all to the evidence, and it did so because the evidence bore no causal connection
to the crimes,” id.; “Second, the Arizona Supreme Court affirmed Poyson’s death sentence
in 2000, in the midst of the 15–year period during which that court ‘consistently articulated
and applied its causal nexus test.’ McKinney, 813 F.3d at 803,” id. at 890;  “Third, in applying
a causal nexus test to Poyson’s mental health evidence, the Arizona Supreme Court cited a
passage from State v. Brewer, 826 P.2d 783, 802 (Ariz. 1992), that McKinney specifically
identified as applying an unconstitutional causal nexus test,” id.; and, “ Fourth, although the
Arizona Supreme Court said the evidence in Poyson’s case was ‘without mitigating value’ and
would be accorded ‘no mitigating weight,’ suggesting the possibility that the court applied a
causal nexus test as a permissible weighing mechanism, McKinney makes clear that the court
instead applied an unconstitutional causal nexus test, treating the evidence as irrelevant or
non-mitigating as a matter of law,” id.  Having determined both that the Arizona Supreme
Court’s decision was “contrary to” federal law and that Eighth Amendment error had been
shown on de novo review, the Ninth Circuit went on to conclude that the error was not
harmless under Brecht v. Abrahamson.  See 879 F.3d at 892-93 (noting that the “analysis is
once again guided by McKinney,” and that the “circumstances of this case ... closely track
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those in McKinley,” where the erroneous application of a causal nexus requirement was held
to be prejudicial). 

522) Hill v. Anderson, 881 F.3d 483 (6th Cir. 2018).  The Sixth Circuit granted penalty phase
relief on petitioner’s Atkins v. Virginia claim in this Ohio capital case.  There was no dispute
that petitioner’s IQ – “ranging from a low of 48 to a high of 71,” 881 F.3d at 446 – satisfied
the first of the three prongs for assessing intellectual disability, so the Sixth Circuit
concentrated its analysis on the second and third prongs, and found the Ohio state court’s
resolution unreasonable in several respects.  Before examining the evidence, the Sixth Circuit
determined that the state court’s prong-two determination that petitioner did not exhibit
sufficient adaptive deficits would be “analyzed as a legal conclusion under ... § 2254(d)(1),”
and its prong-three finding concerning onset prior to age eighteen was “better analyzed as a
finding of fact under ... § 2254(d)(2) ....”  881 F.3d at 490.

Beginning with prong two, the Sixth Circuit acknowledged that Moore v. Texas, 137
S.Ct. 1039 (2017), and Hall v. Florida, 134 S.Ct. 1986 (2014), were each decided well after
the state court denied relief in 2008, but found that both were appropriate for use in the §
2254(d)(1) analysis since “Atkins dictated the holding in Hall, and Hall, in turn, dictated the
holding in Moore.” 881 F.3d at 492; see also id. (observing that Supreme Court’s use of Hall
in Brumfield v. Cain, 135 S.Ct. 2269 (2015), “makes clear that Hall’s principal holdings were
compelled by Atkins”).  Using the rule of Atkins, as amplified by Hall and Moore, the Sixth
Circuit then explained that although the state court had correctly identified the source of the
governing rule, it “veered off track when it disregarded the prevailing clinical practice
documented in the medical literature by placing undue emphasis on Hill’s adaptive strengths,
as opposed to his adaptive weaknesses, and by relying too heavily on the observations of
prison.” Id. at 493.  With regard to the first of these errors, the Sixth Circuit found that the
state court’s misplaced “focus” led it to overlook strong evidence of “consistent and
significant limitations in at least two identified areas of adaptive functioning—functional
academics and hygiene/self-care —since childhood,” and that “[t]he record also supports
finding limitations in two additional areas—social skills and self-direction.”  Id.  The Sixth
Circuit then set out a detailed discussion of the evidence demonstrating deficits in each of
these areas, see id. at 493-95, before remarking that, “[t]o the extent the Ohio courts addressed
evidence in the record,” they relied on  “inapposite or irrelevant facts to ‘arbitrar[ily] offset[]’
[the] evidence of of deficits – a practice Moore expressly forbids.” Id. at 495.  “The problems
with the [state] courts’ analyses,” the Sixth Circuit added, “are manifold,” and included:  an
alternative explanation of petitioner’s poor academic performance for which the district court
“could not find one [supporting] reference” in the record, id. at 496; failure to observe the
admonition in the “clinical guidelines” that “evidence of behavioral problems or a conduct
disorder simply does not undermine a simultaneous finding of intellectual disability,” id.;
reliance on a teacher’s note that the district court characterized as “‘almost cynical in its
selective misrepresentation of the facts,’” id.; and “undue” reliance on petitioner’s
performance when interacting with law enforcement, which, properly understood, was “‘quite
the opposite of adaptive,’”  id. at 497.  The Sixth Circuit also acknowledged that the state
court’s findings were consistent with the conclusions of two experts – Drs. Olley and
Huntsman – but found that their testimony “should have been rejected” for its obvious
inconsistency with “clinical guidelines” for assessing adaptive deficits.  Id. at 498; see also
id. (“In short, Drs. Olley and Huntsman adopted precisely the sort of analysis the Supreme
Court has foreclosed[.] ... Consequently, it was unreasonable under the circumstances of this
case for the Ohio courts to rely on [their] expert opinions ....”). Additionally, the Sixth Circuit
held that the state courts also “unreasonably applied clearly established law by placing undue
weight on a criminal defendant’s behavior in prison when assessing his or her adaptive skills,”
 and by selectively acknowledging the content of those records so as to omit “documentary
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evidence of Hill’s deficits in a number of adaptive skill areas both before and after his
incarceration.”  Id. at 499. 

Finally, the Sixth Circuit also rejected the state court’s prong-three determination that
petitioner’s adaptive deficits had not manifested during the developmental period.  Contrary
to that finding, the court observed that “Hill’s disability was extensively documented before
he turned 18,” and that, although petitioner had apparently malingered during post-Atkins
testing in 2004, “there was no reason to suspect” he had malingered “as a child,” when his
voluminous records were generated.  881 F.3d at 500.  “Accordingly,” the Sixth Circuit
concluded, “the state courts’ conclusion on the age-of-onset prong as ... is contradicted by
clear and convincing evidence,” id. at 500, and its decision based on that conclusion
“constitutes ‘an unreasonable determination of the facts in light of the evidence presented.’
28 U.S.C. § 2254(d)(2).”  Id. at 501. 

523) Washington v. Boughton, 884 F.3d 692 (7th Cir. 2018).  Building on its recent decisions in
Tatum v. Foster, 847 F.3d 459 (7th Cir. 2017), and Imani v. Pollard, 826 F.3d 939 (7th Cir.
2016), the Seventh Circuit granted relief on petitioner’s Faretta v. California, 422 U.S. 806
(1975), claim in this Wisconsin sexual assault and weapons case.  As in prior cases, the state
courts refused petitioner’s request to proceed without counsel on the ground that he was not
“competent” to do so, but reached that conclusion by using a standard for competence that
took account of legal acumen and courtroom demeanor that went beyond what the Supreme
Court’s holdings permit.  After reviewing the state courts’ apparent rationales and rejecting
the state’s contentions that no “clearly established federal law” prohibited their approach, the
Seventh Circuit summed up its reasons for granting the writ:

What troubles us about the Wisconsin appellate court’s conclusion that
Washington’s conduct justified the denial of his right to represent himself is
[this]: The bulk of the conduct the court points to as “irrational and
disruptive” ... occurred after the trial court rejected Washington’s request to
proceed pro se and concerned his insistence that the court, the State, and his
attorney were conspiring against him. ... Washington’s conspiracy theory is
almost certainly without substance ... but it is not irrational.  The trial court
would have been  on solid constitutional ground had it allowed Washington
to waive his right to counsel, then terminated his self-representation if it
became clear that Washington was mentally unfit to conduct trial
proceedings or that he sought to “use the courtroom for deliberate disruption”
of his trial. What it could not do, consistently with Faretta, Godinez [v.
Moran, 509 U.S. 389 (1993)], and [Indiana v.] Edwards, [554 U.S. 164
(2008),] was find him incompetent to waive his right to  counsel and proceed
to trial pro se based on its belief that he lacked the specialized knowledge
required to confront the State’s DNA evidence. Nor could the Wisconsin
Court of Appeals rehabilitate the trial court’s constitutionally infirm decision
by pointing to conduct that occurred after the decision was made. We
conclude that the denial of Washington’s right to represent himself was
contrary to and an unreasonable application of Supreme Court precedent.
That constitutional violation is not subject to harmless error analysis.

884 F.3d at 705 (additional citations omitted).

524) Bennett v. Superintendent, 886 F.3d 268 (3rd Cir. 2018).  The Third Circuit granted relief
on petitioner’s due process challenge to a jury instruction that erroneously permitted a
conviction for first degree murder under Pennsylvania law based only on the intent of the
shooter, from whom petitioner was physically remote as he waited in a car outside a store
being robbed by a confederate.  While another accomplice who waited in the car with
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petitioner won relief on the same claim in state court years earlier, petitioner’s case took a
more circuitous state court route that included two decisions granting relief by lower courts,
but ended with a denial of relief by the Pennsylvania Supreme Court.  On appeal by the state,
that court confined its analysis (at the state’s request) to a related ineffective assistance of
counsel claim and held, “within its analysis of [that] claim,” that the challenged instruction
was actually consistent with binding state law.  886 F.3d at 278; see also id. at 278 n. 8
(noting that Pennsylvania Supreme Court majority “inaccurately quoted the record” of the jury
instruction by “splic[ing] together two disparate portions of the murder charge” to create
language that eliminated the problematic characteristic).  The state supreme court also
remarked, without elaboration, that petitioner’s “‘underlying’ due process challenge to the
jury instructions ... was ‘waived’ or ‘defaulted.’” Id. at 278.

After determining that there was no state court merits adjudication to which § 2254(d)
could apply, the Third Circuit began its discussion by observing that the error alleged in this
case was not isolated, and that such errors persist because “Pennsylvania state law construes
[jury] instructions ‘as a whole’ in a particular way—one highly permissive of instructional
errors regarding the specific intent to kill of conspirators or accomplices.”  886 F.3d at 286
n.17. The court then explained how the error took shape in this case:

In Bennett’s case, the trial court’s jury instructions on conspiracy and
accomplice liability were deficient, or at the least ambiguous and
inconsistent. The trial court repeatedly suggested that the jury could convict
Bennett of first degree murder based upon the shooter’s specific intent to kill.
It instructed the jury that where conspirators join together to commit an
“unjustified assault which results fatally, all are guilty.” App. 602. It
instructed the jury that when conspirators “combine to commit a felony or to
make an assault, and in carrying out the common purpose another is killed,
the one who enters into the combination but does not personally commit the
wrongful act is equally responsible for the homicide as the one who directly
causes it.” Id. It instructed the jury that a conspiratorial liability “extend[s]
even to a homicide ... even though such homicide is not specifically
contemplated.” App. 603. It instructed the jury that, among accomplices, “the
act of one is the act of all.” App. 604.  * * *  In light of the record, there is
“a reasonable likelihood” that the jury found that Bennett was guilty of first
degree murder because he was a conspirator and accomplice to the robbery,
not because it found that he possessed the requisite specific intent.

886 F.3d at 286-87; see also id. at 287 (noting that “the arguments of counsel” for the
prosecution encouraged the jury to apply the wrong rule when assessing petitioner’s guilt or
innocence.

The Third Circuit went on to conclude that “the Commonwealth waived the harmless
error defense by failing to assert it unequivocally on appeal,” and relying instead on the
misguided argument that petitioner’s claim was governed by Strickland v. Washington, whose
prejudice component is, according to the state’s own Rule 28(j) letter “different” from the
standard for harmlessness.  886 F.3d at 288.  The court then added that, “even if we were to
reach harmless error, we would conclude that the due process violation is not harmless in the
context of ‘the record as a whole.’” Id. at 289; see also id. (“The trial evidence established
that Bennett conspired to commit armed robbery, and was sitting in the passenger seat of the
getaway car when the shooter, Mayo, botched the robbery and killed the clerk.  The
Commonwealth never argued that Bennett had the specific intent to kill.”). 

525) Langley v. Prince, 890 F.3d 504 (5th Cir. 2018).  The Fifth Circuit granted relief on
petitioner’s double jeopardy / collateral estoppel challenge to his Louisiana second degree
murder conviction in this former capital case.  After the conviction and death sentence
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imposed at petitioner’s first trial were overturned on appeal, he was tried a second time.  The
main charge at the second trial was first degree murder, which required the jury to determine:
(1) whether petitioner killed the child victim; (2) whether the victim was under twelve years
old; (3) whether petitioner acted with specific intent to kill or inflict great bodily harm; and
(4) whether the defense had shown by a preponderance that petitioner was insane at the time
of the killing.  The jury was also instructed on the lesser included offense of second degree
murder, which shared the “specific intent” element with first degree murder, but also offered
an alternative, felony murder theory that did not require a finding of specific intent.  At trial
the defense conceded the first and second elements of first degree murder, but vigorously
contested specific intent and pursued a finding of insanity.  The jury rejected the insanity
defense and convicted petitioner of second degree murder; under state law, that verdict also
functioned as an acquittal of first degree murder.  After the second trial verdict was
overturned on appeal, petitioner went to trial for a third time, this time without a jury.  Before
trial, the defense asserted that the second jury’s verdict indicated a finding that the
prosecution had not proven specific intent, such that the third trial could only proceed on the
felony murder theory of second degree murder.  The prosecution both disagreed and
abandoned the felony murder theory (which turned out not to be supported in this case by the
operative version of the statute), the case proceeded to trial, and the judge found petitioner
guilty, relying explicitly on a finding of specific intent.  On direct appeal, the intermediate
state appellate court rejected petitioner’s issue preclusion argument on the ground that the
second jury’s verdict “had not ‘necessarily determined’ the issue of specific intent because
the jury might have chosen not to obey the judge’s  instructions.”  890 F.3d at 513.  Petitioner
later sought federal habeas relief, which was denied by the district court.

The Fifth Circuit began its merits analysis by identifying “the Double Jeopardy
Clause’s issue preclusion component, as set forth in Ashe v. Swenson, 397 U.S. 436, 443-
46(1970), and related cases,” as the relevant “clearly established federal law.”  Id. at 516. 
After surveying the Supreme Court decisions and the principles they established, the Fifth
Circuit analyzed the second jury’s verdict in light of the instructions given and the evidence
and arguments presented, and concluded as follows:

“The only logical conclusion” ... is that the jury failed to ... find beyond a 
reasonable doubt that Langley acted with specific intent to kill or to inflict
great bodily harm. Any other result would be irrational or contravene the
judge’s instructions.  Ashe’s test is therefore satisfied: “[no] rational jury
could have grounded its verdict upon an issue other than” that of Langley’s
specific intent.  As in Ashe, therefore, the Double Jeopardy Clause prohibits
the State from “hal[ing]” Langley into court “to litigate that issue again.”
Because that is what the State proceeded to do, Langley’s 2009 conviction
was unconstitutional under any reasonable application of the Supreme
Court's clearly established principles of the Ashe v. Swenson doctrine. 
Langley is therefore entitled to federal habeas relief.

890 F.3d at 520-21 (footnote and citations omitted).  After noting its analysis “could end
here,” the Fifth Circuit went on to analyze and explain why “none of the proffered rationales”
in the magistrate’s recommendation or the state’s arguments provided a legally sound or
reasonable basis for upholding the state court decision.  See 890 F.3d at 521-31.

526) Pavatt v. Royal, 894 F.3d 1115 (10th Cir. 2017) (amended op.).  A majority of the Tenth
Circuit panel granted penalty phase relief in this Oklahoma capital case after determining that
the state courts failed to apply an Eighth Amendment-compliant limiting construction in
connection with the state’s “heinous, atrocious, and cruel” (HAC) aggravator – one of two
aggravators found and weighed by the jury at petitioner’s trial.  After a detailed survey of the
evidence and the state and federal law concerning “narrowing” and Oklahoma’s HAC
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aggravator, the Tenth Circuit majority noted the state’s agreement that “it had to prove that
[the victim] experienced conscious physical suffering” as he died from two shotgun blasts,
and found that “the supporting evidence is slim.”  894 F.3d at 1130.  That evidence – as
identified by the state – was comprised of “three items”:  medical examiner testimony “that
it was possible ... that [the victim] could have been conscious for a time after the shooting”
and “could have experienced pain while dying”; petitioner’s co-defendant’s “fabricated
account of the murder,” which included a claim that the victim was “still breathing and trying
to talk” as the co-defendant spoke to a 911 operator; and the presence of “a plastic bag of
cans” found in the deceased victim’s hand, which the state appellate court construed as a sign
that he had “‘tried to ward off his attacker or shield himself from being shot.’” Id.  Evaluating
this evidence against the settled Eighth Amendment standard, the Tenth Circuit majority
allowed that, “[p]erhaps a reasonable juror could have found this to be sufficient evidence of
conscious physical suffering (although we note that the jury was never instructed that it
needed to make that finding),” but added that it did not indicate “the sort of suffering that
could in a ‘principled way ... distinguish this case, in which the death penalty was imposed,
from the many cases in which it was not.’” Id. (quoting Godfrey v. Georgia, 446 U.S. 420,
433 (1980)).  Later, the majority added that petitioner had satisfied § 2254(d), explaining that
the Oklahoma Court of Criminal Appeals’ (OCCA) “adjudication was ‘contrary to clearly
established federal law’ because it did not discuss, apply, or even cite the Supreme Court
decisions governing the constitutional requirements limiting death-penalty aggravators.” Id.
at 1133; see also id. at 1132 (analogizing OCCA’s denial of relief “without applying or even
considering controlling Supreme Court precedent (or at least engaging in an equivalent
analysis even if not citing Supreme Court precedent)” to state court decision found to be
“contrary to clearly established federal law” in Lafler v. Cooper, 566 U.S. 156 (2012));  id.
at 1133 n.6 (“Moreover, upholding the OCCA’s construction of conscious physical suffering
in this case as satisfying constitutional standards would be an ‘unreasonable application’ of
Supreme Court decisions. 28 U.S.C. § 2254(d)(1).”).  “Applying Supreme Court precedent,”
the majority  concluded, “we hold that the HAC aggravator cannot constitutionally be applied
in this case.”  Id. at 1133.
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B. SUCCESSFUL CASES - OTHER CLAIMS

DISTRICT COURT CASES:

1) Bennett v. Collins, 852 F.Supp. 570 (E.D. Tex. 1994).  Writ granted due to Estelle error
which was not harmless pursuant to Brecht, Id. at 574; and because of Batson violation, Id.
at 576-577.

2) Haworth v. Shillenger, 852 F.Supp. 961, 969 (D. Wyo. 1994), aff'd in part and remanded
in part, 70 F.3d 1132 (10th Cir. 1996)(remanded to determine extent of prosecution's
intrusion).  Petitioner granted relief on Weatherford claim due to fact that deputy sheriff, who
was present as security officer during attorney/client conversations, leaked information to the
prosecution.   

3) Gooding v. Stotts, 856 F.Supp. 1504, 1505 (D. Kan. 1994), aff'd, 54 F.3d 787 (10th Cir.
1995).  Writ granted in connection with drug possession charges on double jeopardy grounds.

4) Mayess v. Galley, 858 F.Supp. 490, 496-497 (D. Md. 1994).  Writ granted due to ambiguity
in plea agreement. 

5) Rickman v. Dutton, 864 F.Supp. 686 (M.D. Tenn. 1994), aff’d, 131 F.3d 1150 (6th Cir.
1997), cert. denied sub nom. Bell v. Rickman, 523 U.S. 1133 (1998).  Writ granted due to
invalid "heinous, atrocious and cruel" aggravating circumstance and Brady violation. 

6) Arnett v. Lewis, 870 F.Supp. 1514, 1537 (D.Ariz. 1994). Police failed to honor petitioner's
right to remain silent; additionally, petitioner's confession was involuntary under the totality
of the circumstances.

7) Wilson v. Norris, 879 F.Supp. 936, 937 (E.D. Ark. 1994). Writ granted because state court
erroneously determined that petitioner was a felon in possession of a firearm; alleged
predicate California conviction was not in fact a felony.

8) Harjo v. Reynolds, 894 F.Supp. 1496, 1500 (N.D. Ok. 1995), aff’d, 99 F.3d 1149 (10th Cir.
1996).  Writ granted as a result of trial counsel's conflict of interest arising from multiple
representation;  trial judge was made aware of the potential conflict yet failed to conduct an
appropriate inquiry.

9) Okonkwo v. Lacy, 895 F.Supp. 571, 577 (S.D.N.Y 1995), aff’d, 104 F.3d 21 (2nd Cir.
1997), cert. denied sub nom. Ayala v. Speckard, 524 U.S. 958 (1998).  Writ granted as a
result of violation of petitioner's right to public trial; state trial judge closed courtroom
without making appropriate finding of necessity.

10) Teel v. Burton, 904 F.Supp. 1294, 1299 (M.D. Ala. 1995).  Writ granted due to violation of
petitioner's right to be present at trial.  

11) Williamson v. Reynolds, 904 F. Supp. 1529 (E.D.Ok. 1995), aff’d, 110 F.3d 1508 (10th Cir.
1997).  Writ granted as a result of multiple errors: state failed to provide defense with forensic
expert; court erred in admitting hair comparison testimony; Brady violation of videotape
containing defendant's denial of involvement in the murder; failure to charge jury as to
manslaughter despite evidence of petitioner's extreme intoxication; due process violation

Successful Cases - Other Claims  1983 -- DCT



resulting from prosecution's inadequate notice of aggravating circumstances; improper
admission of evidence of unadjudicated crimes; and, arbitrary application of aggravating
circumstance of murder to avoid arrest.

12) Sager v. Maas, 907 F. Supp 1412, 1420 (D.Or. 1995), opinion after limited remand, 907
F.Supp. 1422 (D.Or. 1995), aff'd, 84 F.3d 1212 (1996) (finding no need to clarify earlier
opinion). Writ granted due to defective waiver of counsel; trial judge failed to adequately
warn petitioner of the dangers of self-representation. 

13) Lyons v. Johnson, 912 F. Supp. 679, 686 (S.D.N.Y. 1996), aff’d, 99 F.3d 499 (2nd Cir.
1996).  Writ granted due to trial judge's refusal to allow trial counsel to enter into evidence
and display to the jury a person wearing “gold fronts” on his teeth; shooter in homicide case
had been described by witnesses as having gold teeth.

14) Lee v. Bennett, 927 F.Supp. 97, 104 (S.D.N.Y. 1996), aff’d, 104 F.3d 349 (2nd Cir. 1996).
Writ granted where prosecutor in rape case repeatedly engaged in prejudicial argument during
summation including references to facts and opinions not in evidence, mischaracterizations
of the evidence presented, and several appeals to only the female jurors.

15) Wilkins v. Bowersox, 933 F.Supp. 1496 (W.D.Mo. 1996), aff’d, 145 F.3d 1006 (8th Cir.
1998), cert. denied, 525 U.S. 1094 (1999).  Writ granted because sixteen year old did not
knowingly, intelligently and voluntarily waive right to counsel in murder prosecution where
trial court failed to consider defendant’s long history of mental illness and lack of education,
933 F.Supp. at 1513; and because trial court’s leading questions during guilty plea colloquy
did not show defendant entered plea with understanding of the elements of first degree murder
and the alternatives open to him, 933 F.Supp. at 1516; and because prosecutor’s failure to
disclose that he had previously represented petitioner on a burglary charge in juvenile court
raised irrebuttable presumption that confidences were disclosed and due process was therefore
violated. 933 F.Supp. at 1524.

16) Spencer v. Ault, 941 F.Supp. 832, 853 (N.D.Iowa 1996).  The court held that it did not have
to determine whether new section 2254(e)(1) or former section 2254(d) applied because,
under either provision, petitioner had rebutted the presumption of correctness. The state court
finding that petitioner had not clearly and unequivocally asserted his right to represent himself
“is both ‘unsupported by the record’ and has been ‘rebutted by clear and convincing
evidence.’” Thus, the court granted the writ.

17) Love v. Morton, 944 F.Supp. 379, 390-91 (D.N.J. 1996), aff’d, 112 F.3d 131 (3rd Cir.
1997).  The court granted the writ on petitioner’s claim that the double jeopardy clause was
violated when “his first trial was terminated without his consent and without manifest
necessity.”

18) Dey v. Scully, 952 F.Supp. 957, 971-72 (E.D.N.Y. 1997). The court granted relief from
petitioner’s crack conviction because petitioner was denied a fundamentally fair trial as a
result of the trial court’s refusal to admit petitioner’s booking photo, which depicted petitioner
wearing clothing which differed significantly from the description given by an undercover
officer to the officers who arrested petitioner.

19) United States ex rel. Gooch v. McVicar, 953 F.Supp. 1001, 1011 (N.D.Ill. 1997), aff’d, 129
F.3d 1268 (7th Cir. 1997) (unpublished). The district court granted petitioner’s pro se
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habeas petition, finding that the state courts had “unreasonably applied” Chambers v.
Mississippi in upholding the exclusion of petitioner’s cousin’s confession to police that it was
he, not petitioner, who shot and killed the victim.

20) Chamberlain v. Mantello, 954 F.Supp. 499 (N.D.N.Y. 1997).  The district court granted the
writ where a New York State Trooper admitted that he and a fellow officer had planted
physical evidence supporting petitioner’s second degree murder conviction and committed
perjury at petitioner’s trial.

21) Whitney v. Booker, 962 F.Supp. 1354, 1356 (D.Colo. 1997), aff’d, 147 F.3d 1280 (10th Cir.
1998).  The court held that the United States Parole Commission (USPC) has no authority to
impose a new term of special parole following imprisonment for violation of special parole,
and that a new prison term imposed by USPC following revocation of special parole is a
regular prison term, release from which is normal parole for which sentencing credit is to be
given. On this basis, petitioner should have completed his sentence around June, 1996. The
court therefore granted the writ.

22) United States v. Mercedes, 1997 WL 122785 at *5 (S.D.N.Y. March 17, 1997).  The court
granted petitioner’s §2255 motion where petitioner, who was under both a federal and a state
sentence, was released on life parole by the state of New York in 1993 and had met all of the
conditions of his parole since that time. Federal authorities did not seek to imprison him to
finish his federal sentence until late 1996. Finding that “a gross lack of diligence can be
inferred from the circumstances of this case based upon the government’s three year failure
to execute petitioner’s sentence,” the court vacated the federal sentence.

23) Hayes v. McBride, 965 F.Supp. 1186, 1189 (N.D.Ind. 1997). The court granted relief,
finding that a prison guard’s report that he confiscated a bottle of yellow-orange substance
from petitioner during “shakedown” of his cell and petitioner’s alleged admission that the
substance was an intoxicant were insufficient to establish at prison disciplinary hearing that
petitioner had possessed an intoxicant, as required by due process, absent evidence
establishing that the substance was an intoxicant; demotion in petitioner's credit time-earning
class and deprivation of his previously earned credit time were liberty interests that could not
be deprived without due process because they affected the duration of his sentence.

24) Borrego v. United States, 975 F.Supp. 520, 526 (S.D.N.Y. 1997).  After allowing petitioner
to overcome procedural default of his claim by way of the actual innocence of sentence
exception, the court granted relief, finding that application of a federal statute allowing
reimposition of supervised release following revocation of prior supervised release violated
the Ex Post Facto Clause because the statute was not enacted until after petitioner’s original
offense.

25) Dumer v. Berge, 975 F.Supp. 1165, 1172-73 (E.D.Wis. 1997). The court conditionally
granted the writ where petitioner was denied assistance of counsel on direct appeal as a result
of appointed counsel’s failure to file an appeal despite petitioner’s request that he do so. The
federal court rejected the state courts’ determination that petitioner was not entitled to relief
because he could not show prejudice, pointing out that, pursuant to federal law, prejudice is
presumed in circumstances where a defendant is denied counsel to which he is constitutionally
entitled.

26) Ely v. Matesanz, 983 F.Supp. 21, 43 (D.Mass. 1997).  The court granted relief in this arson-
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murder case on the grounds that the prosecution failed to disclose a plea agreement with the
state’s star witness and failed to correct the witness’ false testimony in which he denied the
existence of an agreement. The Commonwealth had denied the existence of a deal for more
than ten years, during which petitioner made several attempts at collateral relief in state court
on these same claims. Later, after petitioner obtained a copy of the handwritten agreement,
the Commonwealth took the position that the deal did exist and had been disclosed, and that
petitioner had actually made strategic decisions not to object to the witness’ perjury at trial
and not to raise nondisclosure of the deal on direct appeal. The district court rejected the
Commonwealth’s contentions.  

27) Brooks v. N.C. Dept. of Correction, 984 F.Supp. 940, 961 (E.D.N.C. 1997). In this post-Act
case, petitioner won relief from his conviction for delaying and obstructing a police officer
after the court concluded that the statute under which he was convicted impermissibly allowed
punishment for protected speech, and that there was a “possibility . . . that he was convicted
for his speech, and not for his actions.”

28) LoFranco v. United States Parole Comm’n, 986 F.Supp. 796, 799 (S.D.N.Y. 1997), aff’d,
175 F.3d 1008 (2nd Cir. 1999), cert. denied, 526 U.S. 1160 (1999).  In this §2241 case, the
court remanded to the parole commission with instructions to clarify the vague parole
condition that petitioner not associate with any “outlaw motorcycle gang” within ninety days
or it would be stricken as a condition of petitioner’s parole.

29) Nevers v. Killinger, 990 F.Supp. 844, 866 (E.D.Mi. 1997), aff’d, 169 F.3d 352 (6th Cir.
1999), cert. denied, 527 U.S. 1004 (1999).  In this post-Act case, the court granted the writ
and ordered the release of petitioner, Larry Nevers, who is one of two police officers
convicted of murdering Malice Green in Detroit by beating him to death with flashlights. The
court granted relief because Nevers’ jury was exposed to prejudicial extraneous information,
including the film Malcolm X, in which the Rodney King video is played 8 times during the
introduction, news that the city of Detroit was bracing for a riot if the jury did not convict
petitioner, and information not admitted at trial that petitioner was a member of a police
organization called STRESS, which was involved in the deaths of 20 civilians, 17 of whom
were African-Americans.

30) Cabral v. Hannigan, 5 F.Supp.2d 957 (D.Kan. 1998). The court granted relief where the
prosecutor intentionally revealed at sentencing for rape conviction information obtained from
petitioner in exchange for immunity from prosecution for an earlier, unrelated offense; the
court found that the prosecutor breached the immunity agreement and violated petitioner’s
rights as guaranteed by the Fifth Amendment.

31) Scott v. Anderson, Case No. 1:95-CV-2037 (N.D.Ohio Sept. 30, 1998).  In this Ohio capital
case, the district court granted sentencing phase relief on the ground that the trial court’s jury
instructions violated Mills v. Maryland,  486 U.S. 367 (1988), by improperly leading the jury
to believe that it had to unanimously agree that a sentence less than death was appropriate.

32) Love v. Ficano, 19 F.Supp.2d 754, 766 (E.D.Mich. 1998). The court granted petitioner’s
§2241 petition on the ground that his due process rights were violated by the Michigan Court
of Appeals’ order summarily vacating the trial court’s reasoned decision to grant petitioner
bond. The trial court had granted bond after finding that petitioner’s fifteen year old murder
conviction was likely a miscarriage of justice, and that petitioner is probably innocent. The
federal court explained that “petitioner had a protected liberty interest in remaining at liberty
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on bond pending the prosecution’s appeal of the trial court’s order granting him a new trial,”
and the state appellate court’s “vacation of [that order] . . . constituted an arbitrary denial of
petitioner’s protected liberty interest and violated his right to due process of law.”

33) Atley v. Ault, 21 F.Supp.2d 949 (S.D.Iowa 1998), aff’d, 191 F.3d 865 (8th Cir. 1999).
Applying amended §2254(d), the court granted relief on the grounds that the state trial court
failed to make the inquiry required by Holloway v. Arkansas when it was faced with concerns
about conflicting loyalties voiced by defense counsel, the prosecutor, and petitioner himself,
and that petitioner’s right to counsel free from an actual conflict of interest was violated by
the trial court’s failure to appoint substitute counsel.

34) Whaley v. Thompson, 22 F.Supp.2d 1146, 1168 (D.Or. 1998).  The court granted relief from
petitioner’s kidnaping conviction, finding the evidence insufficient to establish beyond a
reasonable doubt all of the elements of kidnaping under state law, and concluding that “the
denial of petitioner’s motion for acquittal and direct appeal on this issue resulted from an
unreasonable application of clearly established federal law.”

35) Christy v. Horn, 28 F.Supp.2d 307 (W.D.Pa. 1998).  In this Pennsylvania capital case, the
district court granted relief on several grounds. First, the court found that “the prosecutor’s
arguments during the penalty phase undermined the jury’s deliberative process and
unconstitutionally tainted the jury’s death finding” in several ways. The prosecutor referred
to petitioner as the “Great Manipulator” and mocked his mental illness defense as
unsupported by any record evidence despite his own personal knowledge that petitioner was
mentally ill and that detailed records existed (although trial counsel failed to find and
introduce them) establishing petitioner’s claims. Additionally, the prosecutor argued that
petitioner’s life had been a “revolving door” of incarceration, institutionalization and life on
the street, which misled the jury into thinking he would be paroled to kill again if given a life
sentence, when in fact he would have been ineligible for parole. 28 F.Supp.2d 318.

Second, the court concluded that the state trial court denied petitioner due process by
refusing his request for expert psychiatric assistance in the face of “ample evidence”
establishing that petitioner’s mental state and sanity were at issue. 28 F.Supp.2d 320. This
conclusion was bolstered by the fact that the trial judge himself had previously ordered
petitioner’s commitment to mental institutions. The court went on to conclude that the denial
of expert psychiatric assistance was not harmless since there was abundant unexplored and
unpresented evidence of petitioner’s mental problems which could have supported petitioner’s
defenses at guilt and sentencing.

Third, the court found that petitioner was denied effective assistance of counsel at the
penalty phase of his trial because counsel failed to object to evidence of petitioner’s previous
incarceration, failed to object to the prosecution’s arguments that petitioner’s claims of mental
illness were a sham, and failed to object to the prosecution’s request that petitioner crawl on
the floor to re-enact the victim’s death. See 28 F.Supp.2d 323. Trial counsel were also
ineffective for not seeking psychiatric testimony during the penalty phase based on the
mistaken belief that, because a psychiatrist had already reported to the court that petitioner
was sane, the evidence could not benefit petitioner in the sentencing determination. See 28
F.Supp.2d 325. In addition, the court found counsel ineffective for failing to object to the
prosecutor’s inappropriate closing arguments, and for calling a witness to testify as to
petitioner’s good character knowing that the prosecutor would elicit from the same witness
that petitioner had told him he would “kill any witnesses to a murder he might commit.” 28
F.Supp.2d 325. Finally, counsel were also ineffective in arguing to the jury that, regardless
of its decision, they would have to be unanimous, when in fact Pennsylvania law requires a
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life sentence in the case of a nonunanimous jury verdict on the question of penalty.

36) Spicer v. Warden, Roxbury Correctional Institute, 31 F.Supp.2d 509, 522 (D.Md. 1998),
aff’d in part, rev’d in part, 194 F.3d 547 (4th Cir. 1999).  The district court granted relief
in this post-Act, non-capital case from Maryland on the grounds that the state withheld
favorable evidence in violation of Brady v. Maryland, and that petitioner was denied effective
assistance of counsel [NOTE: The grant of relief on the ineffective assistance ground was not
upheld on appeal to the Fourth Circuit]. The state’s case rested entirely on the testimony of
three purported eyewitnesses. The Brady claim involved the prosecution’s failure to reveal
that counsel for one of the eyewitnesses had told the prosecutor the witness would say he had
seen petitioner in the days before and after the crime, but not on the actual day of the crime.
At trial, however, this witness testified that he had actually seen petitioner running from the
scene of the crime. The district court concluded that this development in the incriminating
quality of the witness’ testimony was sufficiently inconsistent with how his counsel had
previously described what he new as to render nondisclosure of counsel’s description to the
prosecutor a violation of Brady. The court also determined petitioner was entitled to relief
because counsel was ineffective for failing to raise an objection to the testimony of another
purported eyewitness, who made an in-court identification of petitioner. Under the facts of
this case, had counsel objected it was a virtual certainty that the witness would have been
prohibited from testifying altogether. In granting relief on this claim, the district court
commented that the state court’s conclusion that trial counsel’s failure to object was a tactical
decision “borders on the absurd.” 

37) Boggs v. Coyle, No. C-1-94-209 (S.D.Ohio Feb. 9, 1999).  The court granted relief on the
grounds that petitioner’s rights to confrontation, cross-examination and due process, as well
as his right to present a defense, were violated by the state courts’ refusal to allow petitioner
to cross examine the alleged victim during his rape trial concerning a prior false rape
accusation, and to introduce extrinsic evidence to rebut the victim’s denial of the false
accusation. 

38) French v. Jones, 41 F.Supp.2d 726, 732 (E.D.Mich. 1999), vacated, 225 F.3d 658 (6th Cir.
2000) (remanding for evidentiary hearing), opinion on remand, 114 F.Supp.2d 638
(E.D.Mich. 2000) (granting relief on same claim after evidentiary hearing). The court granted
relief on petitioner’s claim that he was denied counsel during a critical stage of the
proceedings when the state trial court, in the absence of defense counsel, gave the jury a
supplemental instruction in response to the jury’s third announcement that they were
hopelessly deadlocked. The court rejected the state’s contention that no violation occurred
because an attorney licensed in California, who was assisting petitioner’s trial counsel as an
investigator in this case, but who had neither entered an appearance nor acted as counsel at
any point in the trial, was present during the instruction. After reviewing the applicable law,
the federal court concluded that “[t]he Michigan Court of Appeals’ holding [in petitioner’s
case] that the absence of counsel at a critical stage of the proceedings did not entitle Petitioner
to automatic reversal of his conviction is contrary to, or an unreasonable application of,
current federal law as determined by the united States Supreme Court.”

39) Reasonover v. Washington, 60 F.Supp.2d 937 (E.D.Mo. 1999).  After finding that petitioner
had satisfied the “miscarriage of justice” standard and permitting her to pass through the
Schlup actual-innocence gateway in order to obtain merits review of her procedurally
defaulted claims, the court granted relief in this Missouri murder case in which the state
sought, but did not obtain, the death penalty, on the ground that the prosecution committed
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numerous Brady violations, including:  failure to disclose two audiotapes, one containing
petitioner’s conversation with an ex-boyfriend in which she credibly asserted her innocence,
and another containing petitioner’s conversation with a snitch which is consistent with
petitioner’s claims of innocence and inconsistent with the snitch’s subsequent trial testimony; 
failure to disclose the existence of an extremely favorable deal between the prosecution and
its main snitch, whose testimony was the “linchpin” of the state’s case; and failure to disclose
a prior deal between the state and its secondary snitch, who testified falsely that she had never
before made a deal with the state.

40) Delgado v. Rice, 67 F.Supp.2d 1148 (C.D.Cal. 1999).  Relief was granted in this non-capital
California murder case on the ground that the trial judge committed structural error in having
an ex parte conversation with the deliberating jury during which the judge answered a juror’s
hypothetical question concerning admissibility of evidence of prior similar bad acts by a
criminal defendant.  Acknowledging the possibility that the error in this case might be more
appropriately categorized as trial error, the court also determined that it would not be harmless
under Brecht.

41)   Toliver v. McCaughtry, 72 F.Supp.2d 960, 977-979 (E.D.Wis. 1999).  The court relief on
petitioner’s claim that he was denied his Sixth Amendment right to counsel appointed counsel
in connection with his direct appeal in the Wisconsin state courts.  Appointed counsel met
with petitioner on one occasion, disagreed with his desire to raise certain claims on appeal,
then moved to withdraw.  Petitioner sent a letter to the clerk of the trial court indicating that
he would be proceeding pro se if the court of appeals granted counsel’s motion to withdraw,
and sent a series of additional to the court of appeals requesting that new counsel be
appointed. The court of appeals granted the motion to withdraw and denied petitioner’s
request for new counsel.  Reviewing these circumstances under §2254(d), the federal habeas
court found that, “at the time it granted [counsel’s] motion to withdraw . . . the Wisconsin
Court of Appeals had no evidence that [petitioner] understood the scope of his right to counsel
and the perils of self-representation, and thus was making a knowing waiver, intentionally
abandoning his right to counsel. . . . The Wisconsin Court of Appeals thus unreasonably based
its finding of waiver on the scant information contained in [counsel’s] motion [to withdraw.” 
The court therefore concluded that “the state appeals court’s finding of waiver . . . is so
inadequately supported by the record and so arbitrary that [it] . . . is not minimally consistent
with the facts and circumstances of the case and is in substantial conflict with governing
United States Supreme Court precedent.” 

42) Alamin v. Zerlinski, 73 F.Supp.2d 607, 611-612 (W.D.N.C. 1999). After rejecting the
government’s contention that petitioner’s §2241 petition should be treated as a successive
§2255 motion, the court granted relief on petitioner’s undisputed claim that his conduct did
not satisfy the definition of “using” or “carrying” a firearm set forth in Bailey v. United States,
516 U.S. 137 (1995), which was decided while petitioner’s first §2255 motion was pending
on appeal, and that he was therefore actually innocent of that offense.  The court further
declined the government’s request to resentence petitioner to a longer term on his remaining
count, explaining that “[i]t would not be an efficient use of this Court’s resources to re-
sentence Petitioner on a nine-year-old Count for the mere possibility of including a two point
enhancement.”

43) Caston v. Costello, 74 F.Supp.2d 262, 275-276 (E.D.N.Y. 1999). The court conditionally
granted relief on petitioner’s claim that Batson’s requirements were violated when the trial
judge terminated the second phase of the Batson inquiry, during which the prosecution is
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required to articulate race neutral reasons to rebut a prima facie case of discrimination, prior
to hearing the prosecutor’s explanations for striking three of the five African-Americans
whose removal had given rise to petitioner’s prima facie showing.  The federal court’s grant
of relief permitted the state court to attempt to finish the Batson inquiry in petitioner’s case,
or to afford petitioner a new trial.

44)  Bulls v. Jones, 86 F.Supp.2d 746, 754 (E.D.Mich. 2000), aff’d, 274 F.3d 329 (6th Cir.
2001).  The court granted relief in this post-AEDPA Michigan felony-murder case on the
ground that the state court of appeals unreasonably applied “the harmless error test” to a
conceded violation of petitioner’s Confrontation Clause rights.  The Confrontation Clause
error occurred when the trial court admitted the statement of a non-testifying codefendant
against petitioner, and this statement provided most, but not all, of the evidence necessary to
establish the element of malice required to convict petitioner of first-degree felony murder. 
In finding this error harmless, the state court “determined that the jury would have found
malice based upon petitioner’s own statements.” In the district court’s view, however, this
analysis “invaded the province of the jury” and “transformed the permissible inference of
malice from the use of deadly weapon [of which petitioner was admittedly aware] into a
mandatory one.”  This, the court concluded, resulted in an unreasonable application of the
Chapman harmless error standard.

45) Noble v. Kelly, 89 F.Supp.2d 443, 461 (S.D.N.Y. 2000), aff’d, 246 F.3d 93 (2nd Cir. 2001). 
The court granted relief in this post-AEDPA attempted murder case after concluding that the
state trial court failed to apply the rule of Taylor v. Illinois, 484 U.S. 400 (1987), before
deciding to exclude the testimony of a key defense witness for failure to comply with New
York’s alibi notice requirement, and that the state appellate court failed to apply Chapman v.
California, 386 U.S. 18 (1967), in assessing the harmlessness of the trial court’s ruling. 
Applying §2254(d), the federal court observed that “[t]he trial court’s error . . . does not lie
in its application of Taylor standard to the particular facts of this case; it lies in the fact that
the court applied the wrong standard.  Similarly, the Appellate Division affirmed that error
while applying the wrong harmless error standard. . . . The trial court’s ruling was contrary
to Taylor; the Appellate Division’s was contrary to Chapman.” The court also granted relief
on petitioner’s claim that trial counsel was ineffective for failing to file notice of alibi, which
deprived petitioner of the ability to introduce important exculpatory evidence. [See
SUCCESSFUL CASES - INEFFECTIVE ASSISTANCE ISSUES, supra]. 

46) Watkins v. Miller, 92 F.Supp.2d 824, 844 (S.D.Ind. 2000).  The district court granted relief
in this Indiana rape/murder case, finding that the prosecution violated Brady by failing to
disclose evidence indicating that a witness had seen the victim being abducted at a time for
which petitioner had a solid alibi, and failing to reveal that another suspect had taken and –
unlike petitioner – failed a polygraph concerning the victim’s murder.  In concluding that this
evidence was material, the court noted that “[i]t is well established that exculpatory
information must be disclosed under Brady even if the information would not be admissible
at trial, at least as long as there is good reason to believe that disclosure of the exculpatory
information would have led to the discovery of admissible evidence.”  

47) Piggie v. Hanks, 98 F.Supp. 2d 1003, 1009-1010 (N.D.Ind. 2000).  The district court granted
relief in this challenge to a prison disciplinary board’s determination that petitioner was guilty
of sexual assault against a female prison guard in the form of squeezing the guard’s buttocks. 
The court held that the board’s refusal, despite petitioner’s request, to either review a
videotape which may have captured the alleged incident, or state on the record why it would
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not do so, violated petitioner’s procedural due process rights.  The court concluded that,
should the prison determine that the tape remains in existence, it could conduct a new
disciplinary hearing;  if, however, the tape no longer exists, petitioner would be entitled to
restoration of good time credits and custody status lost pursuant to the sanctions imposed by
the board following its decision finding petitioner guilty.

48) Jamison v. Collins, 100 F.Supp.2d 647 (S.D.Ohio 2000), aff’d, 2002 WL 1033737 (6th Cir.
May 23, 2002).  The district court granted relief in this Ohio capital case, finding that the
cumulative effect of undisclosed exculpatory evidence raised a reasonable probability that,
had it been revealed, petitioner would not have been convicted of capital murder or sentenced
to death.  The evidence included: statements by a cooperating codefendant that were
significantly inconsistent with his testimony at petitioner’s trial; statements of eyewitnesses
suggesting the perpetrator did not match petitioner's description; and statements of
eyewitnesses to robberies admitted as other acts evidence against petitioner. This evidence
was material in that it could have been used to direct suspicion to others, including the
codefendant, to impeach the codefendant’s testimony, and to discredit eyewitness
identifications of petitioner in connection with robberies admitted as other bad acts.

49) Zuern v. Tate, 101 F.Supp.2d 948 (S.D.Oh. 2000).  The prosecution violated Brady in this
Ohio capital case by failing to disclose a memorandum prepared by a deputy concerning a
conversation the deputy had with a prison inmate.  Had it been disclosed, the memorandum
would have led to the discovery of other admissible evidence, would have been useful for
impeachment, and could have been used to negate the element of prior calculation by showing
that petitioner had fashioned a weapon to harm another inmate, not to harm the guard he was
convicted and sentenced to death for killing.

50) Benn v. Wood, 2000 WL 1031361 (W.D. Wash. June 30, 2000), aff’d sub nom. Benn v.
Lambert, 283 F.3d 1040 (2002).  The district court granted relief from petitioner’s conviction
and death sentence, finding that although the state had been ordered to search for and disclose
evidence of its confidential informant’s prior dealings with law enforcement, it failed to
conduct the search, and therefore failed to locate and disclose a wealth of impeaching
material.  The undisclosed information included: evidence that the informant had been a
police snitch for fifteen years; “significant evidence of unreliability and dishonesty in [the
snitch’s] dealings with police”; perjury by the snitch in another case; protection by the
prosecution from charges for other crimes;  use and sale of drugs by the snitch while staying
in a hotel at government expense during petitioner’s trial. The undisclosed information was
material because the snitch, who claimed petitioner had confided in him in jail, provided the
only evidence to support the prosecution’s theory that petitioner’s killing of the victims was
premeditated, and was the result of an insurance fraud scheme gone bad.  With regard to the
insurance fraud scheme, the prosecution also withheld evidence of an official determination
that a fire in petitioner’s trailer, which the prosecution alleged to be a component of the
insurance scheme, had actually started accidently.  

51) Williams v. Currie, 103 F.Supp.2d 858, 868 (M.D.N.C. 2000).  The district court granted
relief on petitioner’s claim that his Equal Protection rights were violated by the state court’s
imposition of a “total sentence of roughly 23-36 years” for multiple counts of discharging a
firearm into an occupied dwelling, while his “similarly situated female codefendant, who pled
guilty to the same charges, received probation [and time served].”  After a lengthy analysis,
the court concluded that, “[i]n the end, respondent cannot rebut the presumption of
discrimination [raised by the facts].  The only truly noticeable difference between [the female
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defendant] and her two co-defendants is gender.”  The court therefore ordered that petitioner
either be released on time served, or resentenced in a manner consistent with its Equal
Protection analysis.

52) Covey v. United States, 109 F.Supp.2d 1135, 1142 (D.S.D. 2000).  Finding that the Eighth
Circuit’s decision in Yankton Sioux Tribe v. Gaffey, 188 F.3d 1010 (8th Cir. 1999) – which
held that the Indian reservation on which petitioner’s crime was committed had been
diminished by loss of lands –  applied retroactively, the court concluded that federal
jurisdiction did not exist with respect to petitioner’s crime, and that his conviction could not
stand.

53) McFarland v. English, 111 F.Supp.2d 591, 598 (E.D.Pa. 2000).  The district court granted
relief on petitioner’s drug convictions on the ground that his right to a fair trial was violated
when he was required to proceed at trial wearing prison garb, and when he was seen by the
entire jury while handcuffed to his co-defendant.

54) Harris v. Kuhlmann, 115 F.Supp.2d 326, 339 (E.D.N.Y. 2000).  The district court granted
relief in this New York murder, burglary and robbery case, finding that petitioner “made out
a prima facie showing of racial discrimination resulting from the prosecutor’s pattern of
peremptory strikes” which led to the removal of all five potential African-American jurors. 
Although petitioner’s trial occurred prior to the Supreme Court’s decision in Batson, that
decision was announced while petitioner’s case was on direct appeal.  Despite the availability
and applicability of Batson, the state appellate court failed to take the necessary steps to
explore and remedy the trial court’s error, and that failure “resulted in a decision that was
contrary to the clearly established law of the United States as determined by the Supreme
Court.”  Given the passage of fifteen years since petitioner’s trial, and the resulting “practical
impossibility” of a meaningful reconstruction hearing, the court concluded that “the state must
grant [petitioner] a new trial . . .”

55) United States ex rel. Henderson v. Page, 2000 WL 1466204 at *17 (N.D.Ill. Sept. 29, 2000).
The district court conditionally granted the writ in this capital case, ordering the State of
Illinois to provide petitioner with a new Batson hearing within 120 days or to retry him within
240 days.  The court ordered this remedy after finding that “Batson compels the conclusion
that similarities between excluded minority jurors and accepted white jurors is a relevant
circumstance to be considered in determining whether a defendant has established a prima
facie case,” and that “the Illinois Supreme Court’s decision to specifically disregard such
information was contrary to, or an objectively unreasonable application of, the Batson
standard.” 

56) Farakesh v. Artuz, 2000 WL 1480896 at *9 (E.D.N.Y. Oct. 3, 2000).  The district court
granted the writ in this drug courier case, holding that the state courts unreasonably applied
Doyle v. Ohio in upholding the prosecution’s repeated, intentional references to petitioner’s
post-arrest silence.  Specifically, the prosecution elicited evidence that petitioner: “expressly
declined to make a statement after receiving his Miranda warnings;” “exhibited post-arrest
. . . silence when [petitioner’s] second and third suitcases were ripped open in the [airport]
processing room;” and “expressly declined to make a statement once again when [an officer]
sought to question him in yet another room.”  The court found these errors not to be harmless,
noting that petitioner’s “knowledge that the suitcases contained drugs was the only disputed
element of the offense,” and that petitioner’s first trial – at which the prosecution did not
violate Doyle in an effort to show guilty knowledge on the part of petitioner – ended in a hung
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jury on that very issue.

57) Collins v. Travis, 2000 WL 1476664 at *7-9 (S.D.N.Y. Oct. 5, 2000).  The district court
granted relief on petitioner’s public trial claim, finding that the state courts’ decisions
excluding, and upholding the exclusion of, petitioner’s friends during the testimony of an
undercover “buy and bust” police officer constituted an unreasonable application of Waller
v. Georgia.  The district court explained that the state trial court “-- in the absence of any
allegation, much less any showing, by the prosecution that [petitioner’s] friends were likely
to jeopardize the state’s interests – categorically and summarily ruled that ‘[h]is friends
cannot come in,’” thereby violating petitioner’s Sixth Amendment right to a public trial. The
district court also found that the state appellate court’s decision that petitioner’s public trial
rights were not violated “because he did not specify which friends he wanted to attend” was
also “an objectively unreasonable application of Waller[] . . .” 

58) Piaskowski v. Casperon, 126 F.Supp.2d 1149, 1150-1151 (E.D.Wis.), aff’d sub nom.
Piaskowski v. Bett, 256 F.3d 687 (7th Cir. 2001).  The district court granted the writ in this
murder case in which the victim was beaten by a group of coworkers and subsequently
dumped into a vat of paper pulp.  In granting relief on petitioner’s sufficiency of the evidence
claim, the court found that the state courts’ decisions upholding petitioner’s conviction
“resulted from an unreasonable application of the constitutional standard set forth in Jackson
v. Virginia . . .”  The court explained:

No physical evidence tied [petitioner] to the crime, no testifying witness saw
him participate in it, no one confessed, there was no testimony from the
petitioner or any other witness establishing that he took part in the murder or
intended to. The state argued that although he did not kill [the victim]
directly, he either conspired with or aided and abetted those who did. The
theory has only two sources of support: (1) the fact that the petitioner
reported the victim missing only minutes after his disappearance and (2)
evidence that suggested that [petitioner] was with the other five defendants
shortly before the crime began and with some of those defendants a few
minutes later.  ¶  This evidence is insufficient to sustain the petitioner’s
conviction for party to the crime of first degree murder.

59) Bragg v. Norris, 128 F.Supp.2d  587, 605-609 (E.D.Ark. 2000).  The district court granted
relief and ordered petitioner’s immediate release on his own recognizance in this “delivery
of a controlled substance” case, in which petitioner established “actual innocence” to permit
merits review of his Napue and Brady claims, and further established his entitlement to relief
on the merits of those claims.  Both claims arose out of “highly reliable” evidence that a
police drug agent falsified notes and back-dated reports in order to build an otherwise
nonexistent case against petitioner for selling crack.  The officer’s identification of petitioner
as the person who sold him crack was the only evidence supporting the conviction.  Petitioner
proved, however, that:  the officer’s claim that he identified petitioner by running his license
plate through a state records check could not be true, because the plate number in question
was not issued to petitioner by the state until several weeks after the officer claimed to have
run his check;  the officer’s claim that he confirmed his identification by viewing a police
photograph of petitioner could not have been true because the police had no photographs of
him until months after the identification allegedly occurred;  and, although the officer testified
at petitioner’s trial that he had excluded another suspect who shared a first name with
petitioner by looking at photographs of that suspect, an undisclosed set of notes written by the
officer indicate the officer’s belief that the other suspect and petitioner were, in fact, the same
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person.  
In granting relief on petitioner’s Napue claim, the court acknowledged that the

prosecuting attorneys may not have intentionally elicited false testimony from the officer, but
found that knowledge of the contents of the officer’s notes should be imputed to the
prosecutor, thereby establishing a violation of Napue.  Additionally, citing the testimony of
two other prosecutors that “the case would have been over” if the defense had been given
access to the information about the officer’s activities, the court concluded that this evidence
was “material” for purposes of petitioner’s Brady claim, such that relief was required. 
Finally, the court ordered petitioner’s immediate release, and allowed petitioner to be
accompanied back to the jail by his counsel “to ensure he is out-processed as rapidly as
possible” in order to satisfy the court’s desire that he “be released from custody . . . this day.” 

60) Ferguson v. Koerner, 131 F.Supp.2d 1208, 1213-1214 (D.Kan. 2001), aff’d, 2002 WL
467947 (10th Cir. Mar. 28, 2002) (unpublished).  The district court granted relief in this
pre-AEDPA Kansas murder case, finding that petitioner’s rights to counsel and due process
of law were violated as a result of the trial court’s failure to adequately inquire, despite
repeated requests by counsel, into the total breakdown of communication between defense
counsel and petitioner.  As a result of the breakdown, counsel was unable to obtain
background information from petitioner, including information potentially supporting a
defense of battered woman syndrome.  

61) Litwinsky v. Zavaras, 132 F.Supp.2d 1316 (D.Colo. 2001).  The district court granted relief
on petitioner’s claim that the state courts violated the Double Jeopardy Clause by refusing to
merge his assault conviction with his burglary conviction in light of the fact that, under
relevant state law, assault is a lesser included offense of burglary.  The state appellate court
rejected this claim on the theory that, because the state’s burglary statute, in additional to
assault, enumerates three other types of offenses which can form the foundation for a burglary
conviction, assault could not be considered a lesser included offense of burglary. The district
court found this rationale “contrary to” Whalen v. United States, 445 U.S. 684 (1980), which
rejected the principle relied upon by the state court in petitioner’s case.

62) Rosemond v. Menifee, 137 F.Supp.2d 270, 275 (S.D.N.Y. 2000).  The district court granted
petitioner’s §2241 petition on the ground that he was entitled to credit toward his federal
sentence for 87 days spent in federal custody pursuant to a writ of habeas corpus ad
prosequendum.  Petitioner was removed to federal custody pursuant to the writ two days
before he was scheduled to be paroled from the custody of the state of New York.  He was
returned to state custody 87 days later, and paroled two days thereafter.  He was subsequently
sentenced to 19 months on federal weapons charges, and the federal BOP refused to credit
him with the 87 days previously spent in federal custody.  Noting that petitioner had
exhausted his administrative remedies with respect to the BOP’s refusal, the court granted
relief, holding that “to deny petitioner credit toward his federal sentence – for time that was
not credited toward his state sentence which was lengthened solely by the actions of the
federal authorities – would represent a manifest injustice.”

63) Wright v. Cowan, 149 F.Supp.2d 523, 534-535 (C.D.Ill. 2001), aff’d sub nom. Wright v.
Walls, 288 F.3d 937 (7th Cir. 2002).  The district court granted sentencing phase relief in this
Illinois capital case, finding that the trial court violated Eddings v. Oklahoma by refusing to
consider evidence of petitioner’s “horrible childhood,” and the lifelong history of
institutionalization and psychological torment to which it led.  The trial court’s non-
compliance with Eddings was established by reference to the court’s remarks at petitioner’s
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sentencing:  the trial court stated that it found the statutory mitigating circumstance of
“extreme mental and emotional disturbance at the time of the crime,” but “could find the
existence of no other mitigating factors ‘within or without the statute’”;  the trial court also
stated that it felt “sympathy” for petitioner, “a man who has wandered the forty wretched
years of his life from institution to institution, from prison to prison . . . [driven by] his fetish
for women’s shoes . . .,” but went on to explain that “‘any matters dealing with sympathy have
no bearing on whether the defendant shall receive the death penalty.’”  From these remarks,
the district court found that the trial court confused its constitutionally permissible refusal to
be influenced by sympathy with its constitutional obligation, made clear in Eddings, to
consider the evidence which gave rise to that sympathy, i.e., petitioner’s troubled background.

64) Morales v. Portuondo, 154 F.Supp.2d 706, 731 (S.D.N.Y. 2001).  The district court granted
relief in this New York murder case, finding that the state trial court violated petitioner’s due
process rights under Chambers v. Mississippi when it refused to admit hearsay evidence from
two witnesses who claimed a third person had confessed his own involvement in the murder
and stated that neither petitioner nor his codefendant were present when the murder occurred. 
In granting relief, the district court concluded that sufficient indicia of the reliability of the
statements existed.  The court further concluded that inculpatory statements made by the third
person, who died prior to the conclusion of this habeas proceeding, to a priest and to an
attorney were also admissible under the “remarkable circumstances” of this case.  See also
Morales v. Portuondo, 165 F.Supp.2d 601 (S.D.N.Y. 2001) (granting relief to co-defendant
in same case following prosecution’s confession of error;  ordering “unconditional discharge,”
barring retrial, and requiring “expungement of the [petitioners’] convictions and all references
to them in the public record”).

65) Nunez v. Garcia, 2001 WL 940920 (N.D.Cal. Aug. 15, 2001).  The district court granted
relief from petitioner’s convictions for triple murder and related crimes, finding that the state
trial court’s admission of a videotape showing petitioner’s interrogation by two detectives was
improper, and that the error was not harmless.  It was undisputed that petitioner did not take
part in any of the murders or other crimes for which he was convicted, but simply supplied
two guns to the actual perpetrators, who fled to Mexico after the crimes.  Petitioner’s liability
rested on the state’s ability to establish that he knew the perpetrators intended to use the guns
he supplied in the crimes.  Petitioner never confessed to such knowledge, but the videotape
of his interrogation contained numerous references by the interrogators to their belief that he
did, as well as multiple false statements to petitioner that they actually had evidence
establishing this point.  After a detailed analysis of the interrogation tape, including the
detectives’ use of “deception, calls to community sentiment and outrage, emotional and
physical intimidation, and references to false evidence,” the district court concluded that,
“[c]onsidering the totality of the circumstances, . . . [petitioner]’s interrogation was highly
coercive,” and that “[t]here is no doubt that any statement . . . made in such a situation was
involuntary and not the product of a rational mind.”  2001 WL 940920 at *12-13. From there,
the court determined that the state court “committed clear error when it . . . admitted the
videotape[,] [and its ruling] there was an ‘unreasonable application’ of established federal
law.” 2001 WL 940920 at *15.  The court further found the state appellate court’s
determination that any error in admitting the tape was harmless to be “without justification,”
“clearly erroneous,” and an unreasonable application of federal law, inasmuch as the state
court erroneously focused its inquiry on the fact that the inculpatory statements petitioner
made on the tape were cumulative to other evidence properly admitted at trial. 2001 WL
940920 at *18.  “The greater and more obvious prejudice from admitting the videotape,” the
district court explained, “was to expose the jury to the interrogators’ statements, opinions and
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actions,” and to do so without explanation or a limiting instruction.  2001 WL 940920 at *18.

66) Sanders v. Moore, 156 F.Supp.2d 1301, 1323 (M.D.Fla. 2001).  The court granted relief in
this post-AEDPA Florida quadruple murder case, finding that the state courts violated
petitioner’s Sixth Amendment right to confront witnesses against him by admitting hearsay
testimony from two witness.  The first witness recounted statements made to her by her
husband, in which the husband allegedly reported to her that petitioner had asked him to kill
someone.  The court rejected the state’s contention that this evidence was properly admitted
under the co-conspirator exception to the hearsay rule, finding that the record did not contain
the foundation necessary to support this theory, and that the declarant’s failure to testify at
petitioner’s trial resulted in violation of the Confrontation Clause.  The second witness
recounted a confession allegedly made to him by one of petitioner’s codefendants, the
admission of which, the state contended, was proper under both the co-conspirator and
statement-against-penal-interest exceptions.  The district court rejected the first theory on the
ground that the alleged conspiracy had ended by the time the hearsay statements were made,
and rejected the second theory because there had been no showing that the declarant himself
was unavailable at the time of trial.  The court further noted that, even if the state had satisfied
the statement-against-penal-interest exception, the Confrontation Clause violation would
remain because that exception is not a firmly rooted hearsay exception.  Finally, the court
concluded that the Confrontation Clause errors at petitioner’s trial  were “not harmless . . .
beyond a reasonable doubt, [but were actually] harmful beyond a reasonable doubt . . .”

67) Laird v. Horn, 159 F.Supp.2d 58 (E.D.Pa. 2001).  The district court granted relief in this
Pennsylvania capital case on four grounds:  erroneous jury instructions on first degree murder;
shackling during the penalty phase; a Mills v. Maryland violation; and a Griffin v. California
violation.   

First, the court held that the trial court failed to correctly instruct the jury that specific
intent was a necessary element of first-degree murder.  Analyzing this claim under pre-
AEDPA standards, the court explained:

[The trial court] erroneously instructed the jury that a defendant could be
found guilty upon concluding that he had the intent to commit a crime with
his accomplice or co-conspirator;  it was not made clear to the jurors that
they must find that a defendant had specific intent to kill in order to convict
that defendant of first degree murder.

159 F.Supp.2d at 85. The court went on to find that this error was not harmless under Brecht. 
With regard to petitioner’s shackling claim, the court concluded that “[t]he decision

to shackle [petitioner] during the penalty phase was made ex parte without a hearing and
without any inquiry into whether such extreme measures were necessary . . .  Moreover, the
trial judge did not make any findings on the record . . .”  After observing further that
“shackling does not constitute harmless error,” the court concluded that the state courts’
rejection of petitioner’s claim “results in a decision that is an unreasonable application of
clearly established federal law . . .”  159 F.Supp.2d at 101.

Next, the court granted relief on petitioner’s Mills v. Maryland claim.  The court first
determined that the state court’s denial of relief on this issue was “contrary to” federal law
due to the state court’s “failure to apply the proper standard required by Boyde [v.
California].”  The court then proceeded to analyze petitioner’s claim de novo, and concluded 
that the trial court’s penalty phase instructions violated Mills because “[t]here is a reasonable
likelihood that the jury understood the charge given in petitioner’s case to mean both that the
jury must find the existence of a mitigating circumstance unanimously and that the jury must
unanimously conclude that the aggravating circumstances outweigh and mitigating
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circumstances.”  The court further found “a reasonable likelihood that the wording of the
penalty phase verdict slip compounded the error” by emphasizing the need for unanimity. 159
F.Supp.2d at 105.

Finally, the court held that the prosecutor violated petitioner’s Fifth Amendment
rights by commenting on his failure to demonstrate remorse (e.g., “Even as I speak, there is
no emotion.  They just sit there and listen to me”).  After concluding that §2254(d) would not
apply to this claim, the court went on to find that “the language used by the prosecutor was
of such a character that the jury would necessarily consider it to be a comment on the
defendant’s failure to testify at sentencing and apologize for his crime.”  Finding that this
error warranted relief, the court explained that “[a]lthough the prosecutor’s comments, in
isolation, would not [require relief], when considered together with [the other prejudicial
errors in petitioner’s case] the Court concludes that the prosecutor’s comments . . . contributed
to the fundamental unfairness of petitioner’s sentencing hearing.” 159 F.Supp.2d at 130.
[Note:  The court also granted relief on a fifth claim, that trial counsel provided ineffective
assistance during the penalty phase of petitioner’s capital trial.  That portion of the court’s
decision is summarized in the SUCCESSFUL CASES – INEFFECTIVE ASSISTANCE ISSUES –
DISTRICT COURT CASES section of this document].

68) Phan v. Greiner, 165 F.Supp.2d 385 (E.D.N.Y. 2001).  The district court granted relief on
petitioner’s claim that the trial court violated his right to present a defense by excluding the
grand jury testimony of an alibi witness on the ground that petitioner had not established the
witness’ unavailability to testify at trial.  Finding the trial court’s unavailability ruling
“unreasonable” in its failure to assess the likelihood that additional efforts would have led
discovery of the witness’ whereabouts, the district court noted that petitioner’s “counsel and
an investigator, whose fee was capped at $350 for the entire trial . . . made serious efforts to
locate and speak with” the witness’ mother, in hopes of finding the witness himself –
including service of a valid subpoena, to which she did not respond. 165 F.Supp.2d at 398-
399.  The court further found that petitioner had been prejudiced by the exclusion of the
witness’ testimony, explaining that the murder “case against petitioner rested on the testimony
of a single eyewitness to whom petitioner was a stranger,” and that the reliability of the
eyewitness identification in this case was further undermined by the fact that it “was a cross-
racial one.”  165 F.Supp.2d at 398.  The court concluded:  “The excluded testimony here
would have contradicted the eyewitness testimony and demonstrated petitioner’s innocence
if credited by the jury. Where, as here, petitioner made serious efforts to locate such a witness,
it goes beyond mere error to exclude that testimony because of a speculative assumption that,
if petitioner had done more, the witness would have been found.”

69) Shafer v. Bowersox, 168 F.Supp.2d 1055 (E.D.Mo. 2001), aff’d, 329 F.3d 637 (8th Cir.
2003).  The district court granted relief in this Missouri capital case on three grounds: 
petitioner’s waiver of counsel prior to entering a plea of guilty was invalid; petitioner’s
uncounselled guilty plea was invalid; and .

Petitioner’s plea of guilty and request for a sentence of death were entered following
a purported waiver of his right to counsel.  After a detailed examination of the events leading
up to petitioner’s waiver and plea – including the fact that petitioner had mental health
problems, and had repeatedly expressed frustration that none of the seven lawyers appointed
to represent him over a two years span had been satisfactory – the district court concluded that
the state courts’ handling of the right to counsel waiver was inadequate.  The court explained
that “the trial court failed to conduct the type of in-depth inquiry necessary to ensure
[petitioner]’s waiver of counsel was knowing, intelligent and voluntary,” and “certainly did
not advise [petitioner] of any of the specific dangers or disadvantages of waiving his right to
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counsel or the significance and consequences of that decision.”  168 F.Supp.2d at 1077. The
court further found the state supreme court’s focus on petitioner’s competency in upholding
the trial court’s actions “completely ignores” expert testimony that petitioner’s waiver of
counsel was not knowing, intelligent and voluntary, and as such “amounted to ‘an
unreasonable determination of the facts in light of the evidence presented in the State court
proceedings.’”  The court also determined that the state courts’ “failure to adequately address
and consider [petitioner]’s background and mental health in determining the validity of his
waiver of counsel amounted to an unreasonable application of the Supreme Court’s decision
in Edwards [v. Arizona],” and that the state supreme court’s “opinion does not ‘indulge every
reasonable presumption against waiver [of the right to counsel],’ as directed by the Supreme
Court [in Johnson v. Zerbst].” 168 F.Supp.2d at 1078-1079.

Relying on “many of the same reasons [petitioner]’s waiver of counsel was not valid,”
the district court also held that his guilty plea was not entered knowingly, voluntarily and
intelligently.  168 F.Supp.2d at 1079.  Noting the trial court’s acceptance of petitioner’s
statements that he knew what he was doing “at face value,” its failure to explain the elements
of the crimes, and its failure to confirm that petitioner understood the magnitude of favorable
evidence revealed by the prosecution at the change of pea hearing, and considering these
factors in light of petitioner’s impairments, the court concluded that the state supreme court’s
rejection of petitioner’s challenge to his plea “involved an unreasonable application of clearly
established federal law . . .” 

Finally, again relying on many of the same reasons, the district court held that
petitioner’s purported waivers of his right to counsel at the sentencing phase and his right to 
present mitigating evidence were invalid.  Among other factors, the court noted that the trial
court’s treatment of these issues was “even more cursory” than its handling of petitioner’s
earlier waivers, that the trial court proceeded immediately to sentencing following the entry
of petitioner’s plea, and that the record did not establish that petitioner understood the
consequences of what he was doing.  After additional discussion, the court found the state
supreme court’s denial of relief on these issues to be an unreasonable application of federal
law.

70) Caver v. Straub, 2001 WL 1254842 (E.D.Mich. Oct. 19, 2001).  The district court granted
relief on petitioner’s claim that his right to a fair trial was violated when the jury was
reinstructed in the absence of petitioner’s trial counsel.  After finding this claim procedurally
defaulted because it was not raised on direct appeal, the court held that petitioner had shown
“cause” by establishing that his appellate counsel provided ineffective assistance in failing
to identify and raise the claim.  The court explained that “appellate counsel’s omission of this
issue . . . was not the result of a carefully crafted strategy . . . Appellate counsel testified
during the evidentiary hearing that he did not present this claim . . . because he failed to
recognize any merit in the issue [and that] he still considered it a non-issue . . . [T]his Court
can discern no reasonable justification for omitting this issue.”  2001 WL 1254842 at *11. 
On the merits, the court concluded that “it is clear from the record . . . that Petitioner’s
attorney was not present when the trial court gave a supplemental jury instruction.  The giving
of [such] instructions is a critical stage of a criminal proceeding . . . [T]his court concludes
that Petitioner was deprived of his right to counsel . . .” 2001 WL 1254842 at *9.

71) Peterkin v. Horn, 176 F.Supp.2d 342, 356 n.8 (E.D.Pa. 2001), amended on reconsideration,
179 F.Supp.2d 518 (E.D. Pa 2002) (granting relief on an additional ground of ineffective
assistance of counsel [See SUCCESSFUL CASES - INEFFECTIVE ASSISTANCE ISSUES, supra]).
The district court granted relief in this Pennsylvania capital case on several interrelated
grounds involving the improper admission of evidence, and prosecutorial misconduct.  First,
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the court found that petitioner’s Confrontation Clause rights were violated by the admission
of hearsay testimony relating to statements made by one of the victims.  After discussing the
improperly admitted evidence, and its role in the prosecution’s case, the court concluded that
the state courts’ decisions “first to admit this hearsay testimony and . . . later [to] find its
admission to be harmless error were contrary to and involved an unreasonable application of
clearly established Federal law.”  176 F.Supp.2d 363.  Second, the court found the
prosecutor’s “two separate references” to petitioner’s exercise of his right to remain silent
improper, explaining that, when viewed “together with the other improprieties,” the
prosecutor’s reference to petitioner’s passive courtroom demeanor as a ploy to deceive the
jury “rendered the trial . . . fundamentally unfair.”  176 F.Supp.2d at 364.  The court further
found that this “error was not harmless . . .”176 F.Supp.2d at 367.  Third, the court found the
prosecutor’s references to the improperly admitted hearsay evidence as substantive evidence,
viewed “in light of the record as a whole,” to have had a “substantial and injurious influence”
on the verdict.  176 F.Supp.2d at 368.  Fourth, the court found prosecutorial misconduct
resulting from the prosecutor’s expression of his opinion about how the victims would have
testified had they lived, including “remarks about the number of bullets in each victim’s body
and alleg[ations] that each of the victims would also have testified to the pain in which they
died.”  176 F.Supp.2d at 371.  Based on these remarks, considered “in the context of the entire
closing statements and record evidence,” the court concluded that they “contributed to the
denial of petitioner’s rights  to due process by unfairly prejudicing the jury,” and that the state
court’s finding of harmlessness “was an unreasonable application of the law to the facts.” 176
F.Supp.2d at 371.  Fifth, the court found misconduct in the prosecutor’s closing argument to
the jury that “Mercy has no part in your deliberation,” and concluded that the state courts’
approval of this argument was “contrary to and involved an unreasonable application of
clearly established Federal law.”  176 F.Supp.2d at 373.   Sixth, the court agreed with
petitioner’s contentions that trial counsel was ineffective in failing to investigate and present
available alibi evidence, and evidence rebutting the testimony of a key prosecution witness,
and that appellate counsel “was likewise ineffective “in failing to raise these claims earlier.”
176 F.Supp.2d at 377.  Seventh, the court also found trial counsel ineffective for having done
“nothing to prepare for the sentencing portion of the trial, other than to make the decision that
he ‘didn’t want to get involved heavily in [petitioner’s] character.’” 176 F.Supp.2d at 379. 
In so holding, the court rejected counsel’s rationalization that he avoided developing and
presenting available evidence about petitioner’s background for fear that it would open the
door to evidence that petitioner committed welfare fraud and used two identities, noting that
counsel had in fact stipulated to each of these points during the prosecution’s case.  In light
of this stipulation, the court reasoned, petitioner “had absolutely nothing to lose and
everything to gain by presenting some character evidence . . .” 176 F.Supp.2d at 379.  Finally,
the court agreed with petitioner’s claim that the evidence was insufficient to support his
conviction for the robbery and murder of one of the two victims, explaining that, “in light of
the instances of prosecutorial misconduct, trial counsel ineffectiveness and trial error, we
cannot now find from the evidence properly admitted of record that the jury’s findings that
petitioner was guilty of the robbery of John Smith and of murdering him in the course of that
robbery are supported by sufficient evidence. So saying, we would grant petitioner habeas
relief on this ground also.”  176 F.Supp.2d at 384.

72) Abu-Jamal v. Horn, 2001 WL 1609690 at *121 (E.D.Pa. Dec. 18, 2001).  In this
Pennsylvania capital case, the district court granted sentencing phase relief on petitioner’s
Mills v. Maryland claim.  The court noted that, “[a]s in Banks [v. Horn, 271 F.3d 527 (3rd Cir.
2001)],the Pennsylvania Supreme Court failed in this case ‘to really apply[] the teachings of
Mills,’” and that “[i]ndeed, the deficiency in the state supreme court’s analysis of petitioner’s
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Mills claim was more significant  than that which marked its consideration in Banks,” and
went on to find seven “aspects of th[e] [jury] charge that created a reasonable likelihood that
the jury believed that it was obligated to consider only mitigating circumstances that were
found to exist by a unanimous panel.”  The court further noted that, despite the existence of
so many problems with the trial court’s charge, the “Pennsylvania Supreme Court failed even
to address the Boyde [v. California] standard or the consequence of the jury instructions in
this case, much less to reach a reasonable conclusion regarding the effect of the . . . charge,
and compounded the error by unreasonably failing to perceive the probable impact of the
verdict form on the jury’s impression regarding the need for unanimity.”  For these reasons,
the court concluded that the state supreme court’s decision “was an objectively unreasonable
application of federal law.”

73) Tocci v. United States, 178 F.Supp.2d 176 (N.D.N.Y. 2001).  The court granted the writ of
error coram nobis on the ground that petitioner’s due process rights were violated when the
trial court accepted his guilty plea after summarizing the charge against him, but without
eliciting a factual basis for the plea.  The court further found that petitioner’s due process
rights were violated by the trial court’s failure to advise him of his right to a direct appeal.

74)  Williams v. Netherland, 181 F.Supp.2d 604, 617-619 (E.D.Va. 2002), aff’d sub nom.
Williams v. True, 2002 WL 1357162 (4th Cir. June 21, 2002) (unpublished).  On remand
from the United States Supreme Court, the district court granted relief in this capital case on
the grounds of juror bias and prosecutorial misconduct.  As to juror bias, the court held that
a juror intentionally failed to correctly answer three material questions during voir dire –
whether she was related to a law enforcement witness, whether she had previously been
represented by any attorneys participating in the case, and whether she had been exposed to
media coverage of the case.  Explaining that the juror’s “bias can be implied” from the facts
of the case, and that the participation of a biased juror could not be harmless error, the court
granted relief.

The court further held that the prosecutors had committed misconduct by failing to
reveal their knowledge that the juror had been married to one of the prosecution’s law
enforcement witnesses.  The court went on to conclude that “the prosecutors’ silence affected
[petitioner’s] fundamental constitutional right to an impartial jury and denied him due process
of law.”  

75) Pursell v. Horn, 187 F.Supp.2d 260 (W.D.Pa. 2002). The district court granted sentencing
phase relief in this Pennsylvania capital case on petitioner’s challenge to the trial court’s jury
instruction defining “torture.”  During its instruction, the trial court informed the jury that
state law did not provide a definition for “torture,” and that the court had therefore cobbled
together two definitions of its own using the Model Penal Code and American Law Reports. 
The first definition described murder in the commission of torture as “murder [that] was
especially ‘heinous, atrocious, or cruel manifesting exceptional depravity,’” and the second
definition required a “specific intention . . . to inflict pain, suffering, or both pain and
suffering.”  187 F.Supp.2d at 388.  The district court found the first definition clearly
unconstitutional for vagueness under Godfrey v. Georgia and Maynard v. Cartwright, and
found the second impermissibly overbroad because it “did not require that [the victim]
actually feel pain.”187 F.Supp.2d at 392; see also 187 F.Supp.2d at 393 (“As the prosecutor
insisted, and the trial judged permitted, the jury could have sentenced [petitioner] to death
based solely on the existence of physical injury to the body, whether or not those injuries
caused pain”).  Having found two constitutional violations, the court turned to whether
§2254(d) would permit relief to be granted.  After analyzing the state supreme court’s brief
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treatment of these issues on direct appeal, the court found the state court’s decision to have
involved an unreasonable application of federal law.  The court explained that the definition
of “torture” adopted by the state supreme court in the course of ratifying the trial court’s
instruction actually differed from that instruction in two key ways:  first, it defined the term
in the conjunctive, requiring both pain and unnecessary heinousness, atrociousness and
cruelty manifesting exceptional depravity, while simultaneously approving the trial court’s
definition which used the same factors disjunctively;  and second, the state supreme court’s
“definition required that the defendant actually inflict pain on the victim, while the trial
court’s definition did not.”  187 F.Supp.2d at 397.  Finding that this error was not harmless,
see 187 F.Supp.2d at 398, the court concluded that petitioner was entitled to relief.

76) Wilson v. Moore, 193 F.Supp.2d 1290, 1294 (S.D.Fla. 2001).  The district court granted
relief from petitioner’s conviction for “indirect criminal contempt of court” on the ground that
the conduct for which petitioner was punished was protected by the First Amendment.  That
conduct consisted of petitioner sending a “profane,” “denigrating,” and “derogatory” letter
to the judge who had presided over petitioner’s criminal trial on separate charges, while the
direct appeal of his conviction on those separate charges was pending.  Finding that the state
courts’ rejection of petitioner’s challenge to his contempt conviction involved an
unreasonable application of federal law, the court explained that the state courts failed to
apply governing Supreme Court precedent based on two invalid distinctions they had drawn
between those precedents and cases like petitioner’s.  As a result, the court concluded, “the
state court was unreasonable not to extend the standard announced in the[] Supreme Court
cases to petitioner’s speech.”

77) United States ex rel. Madej v. Gilmore, 2002 WL 370222 (N.D.Ill. Mar. 8, 2002).  The
district court granted sentencing phase relief in this 1981, post-AEDPA Illinois capital case
on petitioner’s as-applied challenge to Illinois’ death penalty statute for not requiring a “pre-
sentence investigation report in a bench sentencing.”  As the court summarized it, petitioner
contended that “the lack of a presentence report in his case was unconstitutional in light of
Supreme Court precedent requiring heightened procedural protection before imposing a death
sentence.”  Assessing this claim, the district court noted that the state post-conviction court
“acknowledged that the evidence presented [in petitioner’s sentencing proceeding] was
‘tantamount to the presentation of no evidence at all.’”  In light of this “concession,” the
district court concluded, with little discussion, that the “imposition of death in this case
without the benefit of a pre-sentence investigation was unconstitutional.”

78) Gonzalez v. Phillips, 195 F.Supp.2d 893, 903-906 (E.D.Mich. 2001).  The district court
granted relief in this Michigan drug conspiracy case on the ground that petitioner’s
Confrontation Clause rights were violated when the trial court precluded his counsel from
cross-examining a former co-defendant-turned-prosecution witness about the witness’ desire
to secure an additional benefit from the government beyond those set forth in the witness’ plea
agreement.  Rejecting the trial court’s rationale that because this additional potential benefit
“was not part of the plea bargain, it was irrelevant to [the witness’] testimony,” the court
found the state appellate court’s denial of relief on this issue to be an unreasonable application
of clearly established federal law.  The court went on to conclude that, in light of the
importance of the witness’ testimony to the prosecution’s case, the error was not harmless.

79) Mathis v. Berghuis, 202 F.Supp.2d 715, 721 (E.D.Mich. 2002), aff’d, 2004 WL 187552
(6th Cir. Jan. 27, 2004) (unpublished).  The court granted relief on petitioner’s Brady v.
Maryland claim in this first-degree criminal sexual conduct case.  The prosecution violated
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Brady by failing to disclose police reports detailing two previous incidents in which the
complainant in this case made false claims that she had been the victim of a crime.  One
incident involved an allegation of armed robbery, and the other, like petitioner’s case,
involved a claim that the complainant had been raped.  Explaining that “the only direct
evidence of petitioner’s guilt was the complainant’s testimony,” and that there was “utterly
no physical of rape,” the court concluded that the undisclosed police reports “would have
been extraordinarily material to the defense.” 

80) Hicks v. Hood, 203 F.Supp.2d 379, 382 (D.Or. 2002).  The district court granted petitioner’s
§2241 petition in this federal money laundering case, and ordered petitioner’s transfer to
“community corrections as soon as practicable.”  Petitioner sought relief after the Bureau of
Prisons (BOP) revoked his eligibility for participation in the community corrections early
release program weeks before he was scheduled to enter that program, after previously finding
him eligible for participation three times.  The BOP based its revocation on an assertion
contained in petitioner’s pre-sentence investigation report (PSI) that a firearm was found
during a search executed in connection with the investigation of  petitioner’s crime.  Petitioner
timely challenged that assertion, but the sentencing court never ruled on his challenge.  Based
on these facts, the district court found that, “[o]n its face, the PSI contains the uncontested fact
that a . . . firearm was found during a search. Everything else pertaining to the firearm is
unresolved. This is simply not enough to support a conclusion that the petitioner’s offense .
. . involved the possession of a firearm. The BOP's contrary finding was necessarily an abuse
of discretion because it was not supported by any credible evidence.”  Finding further briefing
or argument unnecessary, the court granted the writ.

81) Camacho v. United States, 204 F.Supp.2d 667, 675 (S.D.N.Y. 2002).  The district court
granted relief from petitioner’s conviction for using a firearm during and in relation to a drug
trafficking offense in this §2255 case, finding the evidence insufficient to sustain the jury’s
verdict on that count.  The evidence indicated that the weapon underlying the charge was
actually possessed by a passenger in petitioner’s vehicle, who had decided to carry it for
personal protection before entering the vehicle.  After finding this evidence inadequate to
support a conviction under 18 U.S.C. §924(c)(1), the court went on to reject the government’s
contention that petitioner could still be liable as a co-conspirator under Pinkerton v. United
States.  The court reasoned that, because the jury had not been instructed on a Pinkerton
theory of liability, its verdict could not be sustained on that theory.

82) Ward v. Sternes, 209 F.Supp.2d 950, 959-961 (C.D.Ill. 2002), aff’d, 334 F.3d 696 (7th Cir.
2003).  The district court granted relief in this Illinois murder case, finding that petitioner had
not knowingly and intelligently waived his right to testify.  Petitioner was found guilty but
mentally ill in connection with the killing of his wife, and the question of his sanity was a key
issue for the jury.  The district court found that the decision whether petitioner would testify
was made by counsel amid doubt that petitioner could participate in the decision-making
process due to his handicaps resulting from a severe brain injury.  The court further noted that
the trial court did not make a satisfactory effort to determine whether petitioner’s equivocal
responses during colloquy indicated a meaningful understanding of the decision at issue. 
Finally, the court concluded that the deprivation of petitioner’s right to testify was not
harmless under Brecht, noting that the omission of petitioner’s testimony affected the
probable outcome of the sanity determination by preventing the jury from observing petitioner
on the stand, which would have corroborated the expert testimony that he was insane at the
time of the crime.. 
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83) Hawkins v. Cambra, 2002 WL 1987970 at *5 (C.D. Cal. Aug. 20, 2002).  In this noncapital
case, the district court conditionally granted habeas relief on the ground that the petitioner’s
sentence under California’s Three Strikes Law violated the Eighth Amendment.  Hawkins was
sentenced to twenty-five years to life in state prison for committing petty theft.  The district
court discussed two decisions by the Ninth Circuit, Andrade v. Attorney General, 270 F.3d
743 (9th Cir. 2001), and Brown v. Mayle, 283 F.3d 1019 (9th Cir. 20002), in which the court
of appeals had held “California Three Strike sentences for petty theft offenses like petitioner’s
to be violative of the Eight Amendment, regardless of the defendants’ prior criminal records,
and further held that federal habeas corpus relief was warranted in such cases despite state
court adjudications to the contrary.”

84) Pagano v. Allard, 218 F.Supp.2d 26 (D. Mass. 2002).  In this non-capital case, the district
court granted relief on the ground that petitioner’s due process rights were violated when the
state prosecutor incorrectly suggested during closing argument that the presumption of
innocence ends once the jury begins its deliberations. Petitioner was charged with committing
armed robbery while masked.  In his closing argument, the prosecutor made the following
statement:

But now as we come to the end of this trial, the presumption of innocence,
which I sometimes characterize as somebody wearing like a cloak, and that’s
how he’s protected by wearing that cloak, but now that cloak comes off. And
now, you people get to judge. You guys get to decide the facts in this case.
For me this is where it gets good.

218 F.Supp.2d at 31 (emphasis added).  The state trial court noted the objection by
petitioner’s counsel, but failed to sustain it or provide a curative instruction or admonition.

The district court found that the prosecutor’s improper statement rose to the level of
a constitutional violation by infringing upon what the Supreme Court has clearly established
as the specific constitutional right to a presumption of innocence. The court further
determined that the error “so infected the trial with unfairness as to make the resulting
conviction a denial of due process,”explaining that the prosecutor’s misconduct was severe
because it infringed upon a right inherent in the very notion of a fair trial, the state court failed
to take any curative measures, and the jury’s conduct indicated a strong likelihood that the
statement affected the outcome of the trial. 218 F.Supp.2d at 36.  The court went on to
conclude that the state court’s failure “to acknowledge that the prosecutor’s misconduct
violated the petitioner’s constitutional right to due process, the state court’s application of
clearly established federal law was objectively unreasonable. . . ”  218 F.Supp.2d at 36.

85) Duran v. Castro, 227 F.Supp.2d 1121 (E.D.Cal. 2002).  The district court granted relief from
petitioner’s guilty plea to heroin possession on the ground that his sentence – as
authoritatively interpreted by the state court – of life without parole under California’s then-
existing Three Strikes law violated the Eighth Amendment’s proportionality requirement.  The
court found that the offense was neither a serious nor violent crime, and that, under the
Double Jeopardy Clause’s limitations upon the relevance of recidivism, petitioner’s unrelated
prior kidnaping convictions did not weaken the inference of gross disproportionality.  Finally,
the court found that under both an intrajurisdictional and interjurisdictional comparison,
petitioner’s sentence of life without parole was excessive.  The district court went on to
conclude that the state court’s decision was contrary to or an unreasonable application of the
Supreme Court’s proportionality analysis, as well as the Court’s double jeopardy limitation
upon the use of recidivism as an aggravating sentencing factor.

86) Smith v. Wilson, 231 F.Supp.2d 650 (N.D.Ohio 2002).  The district court conditionally
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granted habeas relief from Smith’s conviction for felonious assault on the ground that during
Smith’s trial, the admission of a statement by a nontestifying accomplice, Iris Wilson,
concerning Smith’s involvement in the offense violated the Confrontation Clause.  The court
stated that, “[t]o the extent that the Ohio Court of Appeals implicitly determined [on remand
from the U.S. Supreme Court] that the admission of the statement did not violate the
Confrontation Clause, that determination was an unreasonable application of Lilly [v.
Virginia].” 231 F.Supp.2d at 667.  The court described the circumstances of the statement as
follows:

Wilson made a statement to police after being detained for more than two
days without being charged with a crime or brought before a magistrate for
a probable cause hearing. She made the statement without the presence of her
counsel, against the advice of her counsel, and in response to Detective
Wheeler's statement that she would be charged and released on a lower bond
after she gave a statement. In short, there are no factors that suggest that
Wilson’s presumptively unreliable, blame-shifting statement is so reliable
that nothing could be gained by cross-examination.

231 F.Supp.2d at 668-669.  Applying Brecht, the court went on to reject the state court’s
finding that any error was harmless.  The court explained that the accomplice’s statement was
“highly incriminating and prejudicial,” and that “although there was other testimonial
evidence against Smith, it was ambiguous and not overwhelming [while] Iris Wilson's
statement provided compelling corroboration for the testimony of [other witnesses].”   “Once
the statement is viewed in the context of the entire state record,” the court concluded, “there
is no question that Wilson's statement rendered the government’s case against Smith
significantly more persuasive.” On the basis of these conclusions, the court held that “ the
Ohio Court of Appeals’ determination that the error was harmless was an unreasonable
application of Chapman [v. California].” 231 F.Supp.2d at 671.

87) Bohan v. Kuhlmann, 234 F.Supp.2d 231 (S.D.N.Y. 2002), aff’d, 2003 WL 21401287 (2nd
Cir. June 16, 2003) (unpublished), cert. denied, 540 U.S. 1213 (2004).  In this New York
murder case, the district court granted relief on two interrelated claims.  First, the court found
that trial counsel was ineffective for failing to provide adequate notice of petitioner’s alibi,
which resulted in exclusion of the testimony of an important alibi witness.  Second, the court
held that the trial court violated petitioner’s Sixth Amendment right to present a defense by
excluding his alibi witness for non-compliance with the notice statute in the absence of a
finding that counsel’s failure to provide proper notice was willful, as required by governing
Supreme Court precedent.  The court also found that this Sixth Amendment violation was not
harmless.

88) Durbin v. Cockrell, 2002 WL 31526565 at *6 (W.D. Tex. Oct. 22, 2002).   The court granted
relief in this noncapital murder case on the ground that the state court unreasonably
determined the appropriate remedy pursuant to Santobello v. New York, 404 U.S. 257 (1971),
for the state’s breach of the plea agreement.  In exchange for petitioner’s plea, the state agreed
not to protest his parole. Yet, the parole board reconsidered its decision to parole petitioner
and ultimately denied parole based upon protests filed by the district attorney’s office. 
Although the protest was later retracted, the district court found that the “withdrawal could
not take away the irrevocable impact the protest had already made.”  The district court found
that the only remedy available under Santobello was to allow the petitioner the opportunity
to withdraw his guilty plea.  Accordingly, the state court decision holding that the retraction
constituted specific performance was an unreasonable application of Santobello. The court
granted habeas relief unless the state permits the petitioner to withdraw his plea or grants him
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a new trial.

89) Scott v. Bock, 241 F.Supp.2d 780 (E.D.Mich. 2003), aff’d sub nom. Scott v. Gundy, 2004
WL 1303235 (6th Cir. June 9, 2004) (unpublished), cert. denied, 543 U.S. 1089 (2005).
The district court granted relief from Scott’s conviction for first degree murder and his
accompanying life sentence. Scott was tried jointly with his co-defendant, Collier. Despite
Scott’s objections, the trial court permitted a police officer to read Collier’s confession to the
jury before Collier had decided whether or not to testify in his own defense. Although
Collier’s confession implicated Scott, the trial court did not limit the purpose for which the
statement was admitted. Neither defendant testified at trial.  The Michigan Court of Appeals’
subsequently found no error, reasoning that “the trial judge was apparently misled by Collier’s
intention to testify at trial” and that “Collier’s later decision not to testify . . . did not render
the trial court's original determination erroneous or mean that the petitioner’s rights had been
violated.” 241 F.Supp.2d at 787 (internal citation omitted). The district court concluded that
this was contrary to Bruton v. United States, 391 U.S. 123 (1968), Lee v. Illinois, 476 U.S.
530 (1986), and their progeny, and found that the error “had a substantial and injurious effect
on the jury's verdict and resulted in actual prejudice under the test adopted in Brecht.” 241
F.Supp.2d at 792.  Therefore, the state court’s finding of harmless error was an unreasonable
application of Chapman, and habeas relief was warranted. 

90) United States v. West, 2003 WL 1119990 at *2-4 (E.D.Mich. Feb. 20, 2003).  In his §2241
motion, petitioner alleged that his due process rights were violated by the Federal Bureau of
Prisons’ “decision to apply [a] new policy retroactively to his case and to transfer him from
the community corrections center to a federal prison.”  The B.O.P.’s new policy stated that
“federal inmates could no longer serve terms of imprisonment in community corrections
centers.” This policy was applied retroactively to inmates, like petitioner, who “as of
December 16, 2002, had more than 150 days remaining to serve.”  The district court held that
retroactive application of the policy to petitioner violated due process, explaining that, in
sentencing petitioner, “this Court relied on the B.O.P.’s long-standing practice of following
a court’s recommendation that an offender be permitted to serve his or her prison sentence at
a C.C.C., and its express representation that the recommendation would be honored for
Petitioner West.”  Moreover, this reliance was supported by controlling case law in the Sixth
Circuit that “held that community confinement is the equivalent of imprisonment under the
sentencing guidelines.”  The court went on to grant the petition in part, and enjoined B.O.P.
from transferring West from the community corrections center pursuant to the new policy
directive.

91) Candelaria v. United States, 247 F.Supp.2d 125, 133-134 (D.R.I. 2003).  The district court
granted relief from petitioner’s federal sentence on the ground that petitioner no longer
qualified as a career offender under the Sentencing Guidelines after one of the predicate state
convictions was vacated. The court noted that “[w]hether a petitioner who has filed a timely
§2255 motion should be re-sentenced in federal court after a state conviction, which served
as a predicate offense for § 4B1.1 purposes, has been vacated” is an open question in the First
Circuit. The First Circuit has concluded, however, that re-sentencing under the Armed Career
Criminal Act ("ACCA"), 18 U.S.C. § 924(e)(1) (2000), “may be necessary when a petitioner’s
state conviction, which warranted a sentencing enhancement under the Act, has been
vacated.”  The district court relied upon these decisions to conclude that:

[I]f re-sentencing is warranted when an enhancement under the ACCA is at
issue, then re-sentencing is warranted when the enhancement resulted from
applying the Sentencing Guidelines.  There is simply no logical reason to
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sentence defendants more harshly under the Sentencing Guidelines than
under the ACCA.

(footnote omitted).  Accordingly, the petitioner’s sentence was vacated and re-sentencing
ordered.

92) Benjamin v. Fischer, 248 F.Supp.2d 251 (S.D.N.Y. 2002), aff’d, 2004 WL 206215 (2nd
Cir. Feb. 2, 2004) (unpublished).  The district court granted relief from petitioner’s
convictions for burglary and robbery.  During pretrial hearings, Benjamin’s two prior robbery
arrests and probationary sentence were explicitly held inadmissible except for purposes of
impeachment if he should testify, which he did not.  At trial, the defense entered a police
report into evidence while cross-examining an officer and, without the court’s knowledge or
consent, defense counsel blacked out information about petitioner’s prior record.  During
deliberations, a juror held the document up to a light and read aloud the blacked out
information about petitioner’s earlier arrests and probation. A concerned juror later contacted
defense counsel, described what happened, and stated that the information influenced several
jurors to vote for conviction. In post-conviction proceedings, the state court held that the
petitioner’s Sixth Amendment rights were not violated by the jury’s consideration of this
evidence because information about petitioner’s prior record was not extrinsic evidence.  The
state court reasoned that the report was introduced into the record by the defense without
formal restrictions and, consequently, the jury could properly consider any information
contained in it.  Relying on Parker v. Gladden, 385 U.S. 363 (1966), Turner v. Louisiana, 379
U.S. 466 (1965), Marshall v. United States, 360 U.S. 310 (1959), and Michelson v. United
States, 335 U.S. 469 (1948), as well as the interpretation of these principles in lower court
decisions, the district court noted that “extrinsic information does not transform itself into
admissible evidence simply because it is hidden within a properly admitted exhibit introduced
into evidence without restrictions.”  248 F.Supp.2d at 261.  Consequently, the admission of
information concerning petitioner’s prior record was error.  The district court went on to
conclude that the error was not harmless, and that the state court’s opinion “is contrary to
federal law in that it ignored the well-established principle that a defendant’s Sixth
Amendment rights are violated when a jury considers incriminating evidence not admitted at
trial resulting in error that is not harmless.”  248 F.Supp.2d at 265-266.

93) Oswald v. Bertrand, 249 F.Supp.2d 1078, 1100-1101 (E.D.Wisc. 2003), aff’d, 374 F.3d 475
(7th Cir. 2004), cert. denied, 543 U.S. 1002 (2004). The district court granted relief from
petitioner’s convictions for various offenses related to a violent armed robbery, which
received extensive publicity, on the grounds that Oswald was denied due process and the right
to an impartial jury as a result of three decisions by the state trial court.  First, the trial court
failed to adequately inquire into issues concerning juror bias that arose during jury selection
based upon two incidents.  Two jurors testified that for four days other jurors in the jury
assembly room were expressing the opinion that Oswald was guilty and the trial was a waste
of time.  Additionally, juror Schuenke stated in a letter to the court that he could not give
proper attention to the trial because of his concern about his work and that he “might just vote
either way just to end it.”  The trial court refused Oswald’s request that the court question the
approximately twenty-five jurors already qualified to serve on the jury in more detail to
determine if the improper statements affected their ability to be impartial and that the court
question Schuenke to ascertain whether he could conscientiously serve as a juror.  Reviewing
the claim de novo, the district court held that, in light of credible evidence of juror bias, the
trial court’s failures violated due process and the right to an impartial jury.  Second, the
district court found that the state court’s factual determination that Schuenke was not biased
was based upon an unreasonable determination of the facts in light of the evidence presented. 
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Finally, the district court granted relief because the state courts arbitrarily deprived Oswald
of his state statutory rights concerning jury selection.  Specifically, Oswald claimed that he
was harmed by the trial court’s failure to remove three jurors for cause and by the court of
appeals’ error “in not granting him a new trial on the ground that he was forced to use
peremptory strikes to remove the biased jurors.”  The court found multiple violations of
Oswald’s state statutory rights, and the district court held that the state court’s factual
determination that the jurors in question were not biased was an unreasonable determination
of the facts in light of the evidence presented.

94) Brown v. Crosby, 249 F.Supp.2d 1285, 1308-1309 (S.D.Fla. 2003).  The district court
granted relief in this pre-AEDPA case on the ground that Brown’s wavier of his Miranda
rights was not voluntary and knowing.  Brown was convicted as a principal to first-degree
murder based upon his statement to police that he was with his co-defendant, King, when
King shot a police deputy.  Brown was fourteen at the time of the killing and fifteen at the
time of his arrest.  He also was “mildly retarded” with a sub-normal IQ between 54 and 58.
He was tried as an adult and sentenced to life imprisonment without parole.  Considering the
totality of the circumstances, the district court found that Brown had a mental age of 7 or 8,
that the sheriff’s office knew from prior experience with Brown that something was “not
right” with his faculties, that the officers made no effort to ensure that Brown actually
understood his rights, that “Brown’s waiver was obtained in an extraordinarily swift manner”
occurring within fifteen minutes of situating Brown at the station house, that Brown was
initially misadvised of his right to cease questioning, that he was not sufficiently appraised
of his right to counsel during (rather than only before) questioning, and, finally, that he was
not sufficiently warned of the consequences of relinquishing his right to remain silent. 
Accordingly, the post-arrest statement was secured in violation of the Due Process Clause and
its admission at trial was unconstitutional error.  Because Brown’s statement was the only
meaningful evidence presented against him, he was entitled to habeas relief.

95) Norton v. Spencer, 253 F.Supp.2d 65 (D.Mass. 2003).    The district court granted relief on
petitioner’s Brady claim in this indecent assault of a minor case.  One of the two alleged child
victims, Noel, stated in an affidavit prior to trial that the other victim, Fuentes, had instructed
him to fabricate the stories of abuse about both of them and that Fuentes had admitted the
story was false.  In addition, Norton submitted an affidavit from another witness who stated
that the district attorney instructed the boys to testify consistent with their earlier statements
despite Noel’s recantation.  Under de novo review, the district court found that because
Fuentes was the only witness against Norton, the prosecution’s suppression of the exculpatory
affidavits violated petitioner’s constitutional rights under Brady.  Alternatively, the court
noted that even under §2254(d), the state court’s decision was either an unreasonable
application of Brady or an unreasonable determination of the facts.

96) Nickerson v. Roe, 260 F.Supp.2d 875, 910 (N.D.Cal. 2003).  The district court granted relief
from Nickerson’s convictions for murder and attempted murder on his claim that his due
process rights were violated by police misconduct.  Petitioner argued that his due process
rights were violated when two detectives improperly influenced a witness into providing a
misidentification at trial, and caused another witness to identify petitioner during an
improperly suggestive interview occurring hours after the witness had undergone brain
surgery.  Petitioner supported this claim with additional evidence of “a pattern of highly
suspect police practices” by the two detectives during the interviews of other witnesses as
well as during the investigation and trial of one of petitioner’s codefendants. After considering
this evidence, the court concluded that the officers engaged in deliberate and repeated
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misconduct that led to crucial misidentifications of petitioner as a participant in the murders.
Without this evidence, the court concluded, there was a reasonable probability that the jury
would not have convicted petitioner and, therefore, the misconduct constituted a deprivation
of due process.  The court vacated petitioner’s convictions and ordered him released on bail
pending any retrial or appeal.

97) Wallace v. Price, 265 F.Supp.2d 545 (W.D.Pa. 2003).  In this capital case, the district court
granted relief from Wallace’s first-degree murder conviction and death sentence, but denied
relief as to his conviction and sentence for second-degree murder and related offenses. 
Petitioner contended, and the court agreed, that his due process and confrontation rights were
violated when the trial court prevented him from eliciting evidence from his codefendant, and
the codefendant’s girlfriend, indicating that the codefendant confessed to being the triggerman
in the homicide for which petitioner was sentenced to death.  The court went on to conclude
that these errors were not harmless.

98) Franklin v. Anderson, 267 F.Supp.2d 768 (S.D. Ohio 2003), aff’d, 434 F.3d 412 (6th Cir.
2006), cert. denied sub nom. Houk v. Franklin, 549 U.S. 1156 (2007).  The court granted
relief in this pre-AEDPA capital case on the grounds that Franklin’s due process right to a fair
and impartial jury was violated when a biased juror served on the jury.  Although Franklin did
not raise this claim on direct appeal, the court concluded that it was not procedurally defaulted
because Franklin’s appellate counsel were constitutionally ineffective for failing to raise this
issue on appeal.  The ineffective assistance provided cause and prejudice to excuse the
procedural default.  After de novo review, the district court adopted the findings and
conclusions of the magistrate judge with respect to this claim without further discussion of
the details of the juror bias.

99) Porter v. Horn, 276 F.Supp.2d 278, 299 (E.D.Pa. 2003).  The district court granted
sentencing phase relief in this capital case on the ground that the Pennsylvania Supreme Court
unreasonably rejected Porter’s claim “that the penalty phase jury instructions and verdict
sheet, when taken together, created a barrier to the sentencer’s consideration of all mitigating
evidence in violation of the Eighth and Fourteenth Amendments.” The instructions and
sentencing phase verdict slip erroneously indicated that the jury was required to unanimously
find any mitigating factor before it could give effect to that circumstances in its sentencing
decision.  The district court noted that the instructions and verdict form were nearly identical
to those found unconstitutional by the Third Circuit in Banks v. Horn, 126 F.3d 206 (3d
Cir.1997).  During the state proceedings, the Pennsylvania Supreme Court incorrectly
analyzed the claim “by examining how the jury instructions [mimicked] the Pennsylvania
death penalty statute, not the potential for jury confusion” as required under clearly
established federal law. The district court concluded that by relying only upon state court
precedents and by failing to conduct a Mills analysis, the Pennsylvania Supreme Court’s
denial of relief was an unreasonable application of Mills v. Maryland, 486 U.S. 367 (1988),
and Boyde v. California, 494 U.S. 370 (1990).

100) Madrigal v. Bagley, 276 F.Supp.2d 744 (N.D.Ohio 2003), aff’d, 413 F.3d 548 (6th Cir.
2005).  The district court granted relief in this Ohio capital case, finding that the Ohio
Supreme Court unreasonably held that the admission of co-defendant Cathcart’s statements,
which implicated Madrigal as the murderer, was harmless error.  Identification was the
primary issue at trial and a lack of physical or forensic evidence gave Cathcart’s statement
added significance.  Invoking his Fifth Amendment rights, Cathcart refused to testify at
Madrigal’s trial.  Instead, the prosecutors read Cathcart’s statements into the record and this
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reading extends over 79 pages of the trial transcript.  Both the Ohio Supreme Court and the
district court found that the admission of these statements violated Madrigal’s constitutional
right to confront witnesses against him. The state court, however, concluded that the error was
harmless in light of the strength of two eyewitnesses’ testimony. The district court reasoned
that the state court erroneously considered whether there was enough evidence to support the
verdict, rather than inquiring whether the error was a substantial or injurious effect upon the
jury.  After systematically analyzing the harmless error factors set forth in Delaware v. Van
Arsdall, 475 U.S. 673 at 684 (1986), the district court concluded that the state court decision
was an unreasonable application of federal law. 

101) Wynne v. Renico, 279 F.Supp.2d 866 (E.D. Mich. 2003), opinion supplemented, 595
F.Supp.2d 775 (E.D. Mich. 2009).  The district court granted relief in this first-degree
murder case, concluding that the state court unreasonably denied relief on petitioner’s claim
that his due process and Sixth Amendment rights to present a defense were violated when the
trial court failed to admit evidence that he “was innocent of the crime and that his chief
accuser was likely the actual perpetrator.” 279 F.Supp.2d at 868. After surveying the relevant
Supreme Court decisions, the court declared: “A state court’s interpretation of its evidence
rules that results in a denial of a defendant’s right to present a defense, most notably the
defense of third-party culpability as in Chambers, especially when the state court interprets
the evidence rules incorrectly, is an unreasonable application of . . . clearly established
constitutional [law].” 279 F.Supp.2d at 882.  The court found that petitioner sought to both
discredit the prosecution witness’ testimony as well as to accuse the witness of the murder. 
The state court, however, only considered the evidence as an attack on the witness’ character
and affirmed its exclusion.  The court noted that the state appellate court incorrectly applied
Michigan character evidence rules to exclude incriminating evidence which linked the witness
to the crime scene.  The court further concluded that the error was not harmless.

102) Valentine v. Huffman, 285 F.Supp.2d 1011 (N.D.Ohio 2003), aff’d in part, rev’d in part
sub nom. Valentine v. Konteh, 395 F.3d 626 (6th Cir. 2005) (upholding grants of relief as
to all but one count of each offense).  The district court granted relief from petitioner’s
convictions on multiple counts of rape and other sexual offenses against an eight-year-old
child.  Petitioner claimed his due process right to fair notice was violated when the indictment
failed to specify a date or distinguish between conduct on any given day or time.  The state
prosecuted petitioner on “20 carbon-copy counts of rape and 20 carbon-copy counts of
felonious sexual penetration of a minor.” 285 F.Supp.2d at 1013-1014.  The jury received “40
verdict forms consisting of 20 identical forms, each for forcible rape of a persons less than 13
years of age between 1 March 1995 and 16 January 1996 . . . , plus 20 identical forms each
for felonious penetration of a person under 13 years of age with force between 1 March 1995
and 16 January 1996.”  285 F.Supp.2d at 1017.  The district court examined Valentine’s claim
under the framework of Russell v. United States, 369 U.S. 749 (1962), which requires that an
indictment must: (1) contain the elements of the offense charged; (2) provide adequate notice
of the charges against which the defendant must defend; and (3) provide protection against
double-jeopardy by allowing the defendant to plead an acquittal or conviction to bar future
prosecutions for the same offense.  Here, the court found that the indictment did not satisfy
the third prong of Russell.  The Ohio Court of Appeals dismissed 5 of the 20 convictions for
felonious sexual penetration.  The district court stated that petitioner’s conviction on these
counts and the subsequent dismissal of five of the identical counts “imperil Mr. Valentine’s
ability to invoke the convictions or dismissals for double jeopardy purposes,” and noted that
“[t]he Ohio Court of Appeals did not specify which 5 counts were dismissed, nor could it
given that the counts were identical and there was no way to distinguish among them.” 285
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F.Supp.2d at 1027.

103) Towns v. Jackson, 287 F.Supp.2d 749, 760 (E.D.Mich. 2003).  The district court granted
relief from petitioner’s conviction of possession with intent to sell on the ground that the
prosecutor’s misstatement of the evidence during his summation violated due process.  In his
summation, the prosecutor mischaracterized a witness’s description of the bag of cocaine the
witness saw in a manner that increased the chances that the jury would find that petitioner had
constructive possession of a bag found in a common area of petitioner’s duplex.  The district
court found that, under the factors set forth in United States v. Carroll, 26 F.3d 1380 (6th Cir.
1994), the “weakness of the evidence presented at trial, together with the prosecutor’s
improper reference to evidence during closing arguments, provide a basis for granting” relief. 

104) Stow v. Mursahige, 288 F.Supp.2d 1122 (D.Hawaii 2003), aff’d, 389 F.3d 880 (9th Cir.
2004). The district court barred the state from retrying Stow on second degree murder charges
after Stow’s initial jury trial on one charge of attempted first degree murder and two charges
of attempted murder in the second degree.  He was found guilty of attempted first degree
murder (intentionally attempting to cause the deaths of two people during the same or separate
incidents). This conviction was reversed on appeal because there was no evidence that Stow
had a common plan or scheme to kill multiple persons.  On the jury instruction form, the trial
court failed to explain that the difference between the two charges was that attempted first
degree murder required such a common plan or scheme.  On the form, the jury checked
“guilty” for attempted first degree murder, and hand wrote “not guilty” by the attempted
second degree murder charges on the next page.  The state supreme court speculated that the
jury’s writings were “juror error” and did not interpret them as an acquittal of the second
degree charges.  The case was remanded for retrial.  Citing numerous Supreme Court
decisions, the district court held that the jury’s acquittal of the second degree charges had to
be interpreted as an acquittal barring retrial, even if the acquittal was due to jury error. The
district court concluded that the state court decision was contrary to and an unreasonable
application of federal law.

105) Batten v. Griener, 2003 WL 22284187 at *8-9 (E.D.N.Y. Aug. 26, 2003).    The district court
granted relief from Batten’s second degree murder conviction on the grounds that he received
ineffective assistance of counsel and that the prosecution committed a Brady violation. The
court found that the prosecution failed to disclose several exculpatory police reports to Batten. 
Those reports indicated that the robbery-murder may have been an inside job, that someone
other than Batten was implicated by a confidential informant, and that the police did not
pursue this lead.  The district court held that “[i]n this weak case, there is a reasonable
probability that, had this evidence been disclosed to the defense, the result of the proceedings
would have been different.”  The state court conclusion to the contrary was an unreasonable
application of Brady.  [Note:  For a summary of the grant of relief on the ineffective
assistance of counsel claim, see SUCCESSFUL CASES – INEFFECTIVE ASSISTANCE ISSUES –
DISTRICT COURT CASES].

106) Weddell v. Weber, 290 F.Supp.2d 1011 (W.D.Tex. 2003).  The district court granted relief
from Weddell’s conviction for manslaughter on the grounds that counsel rendered ineffective
assistance and that a Batson violation occurred. Weddell and his codefendant beat the victim
until he died.  A forensic pathologist gave conflicting testimony during pre-trial proceedings
and at trial concerning which blow may have caused the victim’s death.  On appeal, Weddell
raised an ineffective assistance claim based on counsel’s failure to retain an expert to testify
concerning the cause of death.  The district court found that the state supreme court
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unreasonably determined the facts concerning the theory of defense presented by Weddell’s
attorney, that counsel unreasonably failed to realize the possibility that the state would present
a different theory of the cause of death at trial, and that this failure placed Weddell in the
position of going to trial without an expert witness.  In light of evidence Weddell presented
during his state habeas proceedings, the district court found that but for counsel’s error, there
was a reasonable probability that the outcome of the trial would have been different.  

The district court also held that the state court unreasonably rejected Weddell’s
Batson claim.  The prosecutor did not give a facially valid reason for striking a Native
American juror and claimed that he just had a “gut feeling” about her.  The state court made
unreasonable factual determinations when it provided alternative explanations for the
prosecutor’s strike that were not supported by the record.  Accordingly, the district court
concluded that the state court decision was an unreasonable application of Batson and relief
was warranted. 

 
107) Puinario v. Goord, 291 F.Supp.2d 154, 177 (E.D.N.Y. 2003), aff’d, 118 Fed.Appx. 554

(2nd Cir. 2004) (unpublished).  The district court granted relief from petitioner’s second
degree murder conviction.  Puinario was a 21-year-old rape victim with an IQ of 70 who shot
her alleged rapist a few days after she was assaulted when he threatened her again.  Puinario’s
defense was that she lacked the requisite mental state for murder due to post-traumatic stress
disorder (PTSD) and rape trauma syndrome (RTS).  At a Frye hearing, the court ruled this
evidence admissible and, at trial, Puinario allowed damaging facts into evidence in reliance
upon presenting a defense that explained her actions.  During her pretrial examination by the
state’s psychiatric expert, Puinario lied about her previous sexual relationship with the victim,
her drug use, and her conduct after the rape. Although he was aware of this information before
trial, the prosecutor waited until after Puinario’s testimony to move to exclude her expert
witness pursuant to N.Y. Crim. Pro. L. §250.10 for “willfully” refusing to cooperate with the
prosecution’s psychiatric expert.  The court agreed and precluded the expert testimony.  The
district court held that this ruling was contrary to and an unreasonable application of the
balancing approach in Taylor v. Illinois, 484 U.S. 400 (1988), for determining when exclusion
is an appropriate sanction under the Sixth Amendment  The district court also reasoned that
Puinario’s lies were not willful within the meaning of §250.10: “[i]t would be both illogical
and unjust to preclude evidence of the defendant’s psychiatric condition because the
defendant manifested the symptoms of that psychiatric condition.” The district court found
the error was harmful and order Puinario retried or released.

108) Taylor v. Mitchell, 296 F.Supp.2d 784, 832 (N.D. Ohio 2003).  The district court granted
relief from Taylor’s death sentence, finding the evidence insufficient to enable a rational trier
of fact to find petitioner guilty beyond a reasonable doubt of aggravated murder.  On the night
of the murder, Taylor, Taylor’s girlfriend, and the victim were in a bar.  At some point,
Taylor’s girlfriend went to the jukebox to play a song (“the jukebox incident”), a verbal
altercation between Taylor and the victim occurred, Taylor and his girlfriend began to leave,
and the shooting occurred.  Taylor claimed he shot the victim in self-defense.  While both
“aggravated murder” and “murder” require that the killing is purposeful, aggravated murder
is distinguished by its additional element of “prior calculation and design.”  The district court
noted that no bright-line test exists for assessing prior calculation and design, but that Ohio
state courts consider whether (1) the victim and accused were acquainted and had a strained
relationship, (2) whether the accused had chosen the murder site or weapon prior to the
murder, and (3) whether the killing resulted from a drawn-out act or “eruption of events.” 
Focusing upon whether an “eruption of events” occurred, the district court found that the Ohio
Supreme Court found evidence of prior calculation and design by considering the wrong time-

Successful Cases - Other Claims  2011 -- DCT



frame, speculating about the jury findings, and misreading the record.  The district court
stated that prior calculation and design could only exist based upon the jukebox incident and
the events which occurred immediately afterwards.  The “record in this case shows an almost
‘instantaneous eruption of events,’ and that is all that a rational jury could find on the basis
of the record, even when viewed most favorably to the State.” 

109) Harrison v. Anderson, 300 F.Supp.2d 690, 714 (S.D. Ind. 2004) aff’d sub nom. Harrison
v. McBride, 428 F.3d 652 (7th Cir. 2005).  The district court granted relief in this Indiana
capital case on petitioner’s judicial bias claim.  Petitioner had been charged  with the murder
of a young woman and a related arson.  Prior to trial, his attorneys moved for a change of
judge on the ground that part of the defense would be that the victim was in danger from
others as a result of her knowledge of drug running operations in the local area, and that the
evidence supporting this theory would include indications that the victim had seen the trial
judge at a location where a large quantity of drugs were being unloaded and sorted.  After
concluding that §2254(d) would not apply or, in the alternative, that the state court’s rejection
of petitioner’s claim was contrary to federal law, the district court concluded that actual bias
on the part of the trial judge had been demonstrated.  The court explained, in part, as follows:

This is a case in which actual bias has been demonstrated not by judicial
rulings, but by Judge Redwine’s personal participation in the development
of the proceedings beginning on September 26, 1991 [the date petitioner
moved for a change of judge].  Apart from his rulings, Judge Redwine’s
statements and actions preceding trial, at the change of judge hearing, during
trial and in the letter denying certain attorneys fees, illustrate an
unmistakable bias infecting James Harrison’s trial and depriving him of a fair
trial.  Judge Redwine revealed a personal interest in protecting his name and
the judiciary in Posey County, an interest he specifically admitted. 
Apparently, because of that interest, he denied Harrison’s motion for change
of judge, and thereafter made rulings calculated to remove any mention or
implication of his role in Harrison’s defense.  As to that defense, as it was
explained in the context of the motion for change of judge, Judge Redwine’s
refusal to acknowledge the relevance and the probative value of the
information pertaining to the possible motives of others to kill Stacy Forsee
persisted, despite “repeated and lucid attempts by [Harrison’s] lawyer to
dispel it.” 

(citation omitted).

110) Bowen v. Giurbino, 305 F.Supp.2d 1131, 1143-45 (C.D. Cal. 2004).  The district court
granted relief in this California second degree burglary case, finding -- as an alternative to its
conclusion that trial counsel had been ineffective -- that petitioner’s due process rights were
violated when the trial court admitted a prior, theft-related conviction into evidence and
permitted comment on it during arguments after petitioner had stipulated to the fact of the
conviction.  Because the conviction was relevant only as a sentencing factor for the court,
there were no permissible inferences to be drawn from by the jury.  Additionally, because the
evidence was “inherently prejudicial,” it was not harmless.  

The court also found relief warranted on the related claim that the trial court
instructed the jury pursuant to CALJIC no. 14.40, under which jurors were effectively ordered
to consider that “petitioner was a convicted thief, an issue that, given [state case law] and
petitioner’s pre-trial stipulation, should never have been part of the deliberative process.”  

The district court concluded that the state court’s decision on these claims involved
an unreasonable application of Estelle v. McGuire.  [Note:  For a summary of the other
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grounds on which relief was granted in this case, see SUCCESSFUL CASES – INEFFECTIVE

ASSISTANCE ISSUES – DISTRICT COURT CASES].

111) Wilson v. Beard, 314 F.Supp.2d 434 (E.D. Pa. 2004).  The district court granted relief to
petitioner whose challenged conviction was used as an aggravating circumstance for a
subsequent capital conviction, finding that the prosecutor intentionally discriminated against
African Americans during jury selection.  Engaging in the Batson three-step analysis, the
district court found (1) that although no transcript of voir dire was available, sufficient
circumstantial evidence established a prima facie case of discrimination, where the parties
stipulated the prosecutor struck at least six African American female jurors and the court
found as fact that a total of nine jurors struck were African American and the prosecutor’s
videotaped lecture described his strategy of excluding certain categories of African American
jurors; (2) that the videotaped lecture provided many race-neutral reasons for striking
potential jurors and the prosecutor’s failure to articulate race-neutral reasons for his strikes
was not unreasonable due to the passage of 20 years; and (3) that petitioner established that
at least one peremptory strike was motivated at least in part by race.  

112) Cooper v. McGrath, 314 F.Supp.2d 967 (N.D. Cal. 2004).  Relying on Crawford v.
Washington, 541 U.S. 36 (2004), the district court granted relief, determining that the
admission of a co-defendant’s statement implicating petitioner in violation of the
Confrontation Clause was not harmless.  The district court held the admission of the statement
“had a substantial and injurious effect on the jury’s verdict against [petitioner]” because it
“was the only evidence that put [petitioner] at the murder scene.”  314 F.Supp.2d at 988
(emphasis in original).  The court noted that although the state redacted the statement to omit
the shooter’s name, the statement identified petitioner by name as being present at the scene,
pulling down the victim’s pants, and driving the alleged assailants around.  The court further
observed that “[a]lthough the sufficiency of the evidence is not the standard for determining
whether an error resulted in prejudice, the fact that there was insufficient evidence without
the improperly admitted evidence shows how powerfully it affected the jury’s verdict.”  314
F.Supp.2d at 989.   Additionally, the district court found cumulative error, including the
prosecutor’s misconduct of “eliciting evidence that [petitioner] was very familiar with guns,
had a violent reputation and reportedly had shot at people before this crime took place,” the
improperly admitted co-defendant’s statement, and the insufficient evidence to support his
murder conviction, warranting relief on all of petitioner’s convictions.

113) Murillo v. Frank, 316 F.Supp.2d 744 (E.D. Wis. 2004), aff’d, 402 F.3d 786 (7th Cir. 2005). 
The district court granted relief from petitioner’s Wisconsin conviction for first degree
intentional homicide on the ground that the trial court violated his Confrontation Clause rights
by admitting petitioner’s brother’s out-of-court statement against him.  The district court
found that the state appellate court’s decision affirming the conviction was contrary to Lilly
v. Virginia, 527 U.S. 116 (1999), from which this case was “indistinguishable.”  The court
further found that the error was not harmless under Brecht v. Abrahamson, explaining that the
brother’s out-of-court statement corroborated the testimony of the state’s star witness, whom
petitioner contended had been the actual shooter.  The court noted that the statement was
given added weight by the jury because it came from petitioner’s own brother, as evidence by
the fact that the jury asked two questions during deliberations, both of which had to do with
the brother’s statement.  

114) Dorchy v. Jones, 320 F.Supp.2d 564 (E.D. Mich. 2004), aff’d, 398 F.3d 783 (6th Cir.
2005).  The district court conditionally granted relief from petitioner’s murder conviction,
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finding that the trial court unreasonably applied Ohio v. Roberts, 448 U.S. 56 (1980), in
admitting an unavailable witness’ testimony from petitioner’s co-defendant’s trial. The district
court explained that in its determination of whether the testimony had particularized
guarantees of trustworthiness, the trial court considered corroborative evidence of the
statement, which is beyond the relevant circumstances surrounding the making of the
statement, and erroneously relied upon cross-examination of the unavailable witness by the
co-defendant’s counsel, who did not act to further petitioner’s interests.  The district court
went on to find that the error was not harmless under Brecht due to the significance of the
witness’ statement as an eyewitness.  The district court also held that the state court’s
determination that the error of admitting another witness’ statement was harmless was an
unreasonable application of clearly established federal law where the state court relied upon
the erroneously admitted testimony of the unavailable witness from petitioner’s co-
defendant’s trial as other strong evidence in the trial making this error harmless. 

115) Ward v. Wolfenbarger, 323 F.Supp.2d 818 (E.D. Mich. 2004), on reconsideration, 340
F.Supp.2d 773 (E.D. Mich. 2004) (modifying relief from conditional to unconditional grant
of writ).  The district court granted relief from petitioner’s 1971 drug convictions, which were
being used to deny him parole from his current incarceration, because petitioner was never
advised of his right to appeal or his right to appellate counsel.  The court found that petitioner
was denied his constitutional rights because he was never advised by the trial court of his right
to appeal or his right to appellate counsel and that prejudice is presumed under Roe v. Flores-
Ortega, 528 U.S. 470 (2000). 

116) Nguyen v. McGrath, 323 F.Supp.2d 1007 (N.D. Cal. 2004).  The district court granted relief
from petitioner’s conviction for three counts of first degree murder, holding the state court
unreasonably applied harmless error analysis under Brecht v. Abrahamson, 507 U.S. 619
(1993), and Kotteakos v. United States, 328 U.S. 750 (1946), to the erroneous admission of
petitioner’s confession obtained in violation of Miranda.  The court explained that the
confession “clearly infected the entire trial from start to finish,”  323 F.Supp.2d at 1021, was
“unquestionably ‘the most probative and damaging evidence’” admitted, id. at 1021-22
(quoting United States v. Garibay, 143 F.3d 534, 540 (9thCir.1998), the “untainted evidence
was far from overwhelming,” id. at 1022, and “even if the jury agreed that the statements and
testimony of [the state’s] witnesses proved exactly what the prosecution said they proved, it
would not have proven all of the material elements of the prosecution’s case in chief,” id. at
1023.

117) Turner v. Schriver, 327 F.Supp.2d 174 (E.D.N.Y. 2004).  The district court granted relief
from petitioner’s conviction for armed robbery and grand larceny under Brady v. Maryland,
finding that the prosecutor, who relied solely on the alleged victim’s word that he had no
criminal record and did not check the alleged victim’s easily accessible record, failed to
disclose the alleged victim’s criminal history and elicited perjured testimony from the alleged
victim regarding his criminal record that the prosecutor should have known was false.  The
district court concluded that, had the evidence been disclosed, there is a reasonable probability
that the result of the proceeding would have been different because the only evidence that a
crime had even been committed was the alleged victim’s testimony.

118) Bulger v. Curtis, 328 F.Supp.2d 692 (E.D. Mich. 2004).  The district court conditionally
granted relief from petitioner’s drug convictions because the state court unreasonably applied
clearly established federal law, Douglas v. California, 372 U.S. 353 (1963) and Ross v.
Moffitt, 417 U.S. 600 (1974), when it denied the indigent petitioner appointed appellate

Successful Cases - Other Claims  2014 -- DCT



counsel for filing his initial discretionary appeal of his guilty plea and conviction.  The district
court found the state court’s distinction between first appeals from trial convictions, which
require appointment of counsel under Ross, and first appeals from plea-based convictions that
are discretionary, which do not require appointment of counsel under the state scheme,
irrational and a failure to further the constitutional principle of not conditioning meaningful
access to the courts on the litigant’s wealth.

119) United States v. Catalan-Roman, 329 F.Supp.2d 240, 254 (D. Puerto Rico 2004).  The
district court granted relief under §2241 to petitioners, who challenged their transfer to
administrative segregation based solely on their status as death-certified, meaning the state
was seeking the death penalty against them.  The district court based its decision upon the
following: (1) a finding that placing the petitioners in administrative segregation was punitive,
not regulatory because petitioners had been exemplary inmates negating the prison officials’
claim that security required segregation and (2) a determination that administrative
segregation based solely upon classification as death-certified violated the petitioners’ Eighth
Amendment rights that a death sentence not be arbitrarily imposed because segregation denied
them the opportunity to present mitigating evidence, namely their “disposition to make a well-
behaved and peaceful adjustment to life in prison” under Skipper. 

120) Willis v. Cockrell, 2004 WL 1812698 (W.D. Tex. Aug. 9, 2004).  The district court granted
relief on several grounds in this Texas capital case.  First, the state’s involuntary
administration of medically inappropriate antipsychotic drugs violated Willis’s due process
rights.  The state administered Haldol and Perphenazine to petitioner daily during his entire
trial.  The district court determined that the denial of relief by the Texas Court of Criminal
Appeals (CCA)  was contrary to, and an unreasonable application of, clearly established
federal law because Riggins v. Nevada, 504 U.S. 127 (1992), allows involuntary
administration of antipsychotic drugs only where there is a determination that the treatment
is in the inmate’s interest.  The record was clear that Willis was medicated with no medical
need.  The district court held that the CCA’s denial of relief because petitioner did not object
on the record was contrary to, and an unreasonable application of, clearly established federal
law, reasoning that although the Supreme Court has not discussed the standard of
voluntariness specifically in the context of involuntary medication, the ordinary rule is that
a court cannot infer a waiver of constitutional right from the failure to object; therefore,
petitioner’s failure to object cannot be construed as voluntariness.  Furthermore, the record
indicated that petitioner did not even know what drugs he was taking.  The district court
further noted that under Riggins, prejudice is presumed under this claim; however, the district
court determined that petitioner, in fact, suffered prejudice because the side effects impacted
his demeanor and the prosecution used Willis’s demeanor as evidence of guilt and future
dangerousness.

Additionally, the state suppressed favorable and material evidence.  Before trial, Dr.
Wright, a forensic psychologist who examined petitioner, found no evidence of future
dangerousness, and submitted a report to the prosecution.  The state failed to turn over Dr.
Wright’s report.  The district court determined the CCA’s finding that withholding the report
did not violate Brady was contrary to and an unreasonable application of clearly established
federal law because the CCA: (1) applied a sufficiency of the evidence test for materiality;
(2) erroneously stated that the brief nature of the evidence presented at the penalty phase
undermined, rather than supported, a finding of materiality, and (3) failed to consider that
disclosure of the report would have led to favorable testimony from Dr. Wright.  .  [Note:  For
a summary of the other grounds on which relief was granted in this case, see SUCCESSFUL

CASES – INEFFECTIVE ASSISTANCE ISSUES – DISTRICT COURT CASES].
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121) Vivar v. Senkowski, 335 F.Supp.2d 344, 349 (E.D.N.Y. 2004).  Granting relief in part, the
district court held: (1) the state court’s decision that the evidence was sufficient to sustain
petitioner’s conviction for criminal possession of a weapon in the second degree was contrary
to federal law because the state court failed to “consider whether the elements of the crime
had been established,” and in fact, the prosecution failed to present evidence regarding the
length of the gun, an essential element of the offense; and (2) “[a]lthough petitioner did not
raise a separate claim regarding trial court error, he did point to the trial court’s failure to
instruct the jury on the definition of a firearm [and] [t]he court [found] that this issue could
also serve as grounds for habeas relief” where the trial court erred by failing to instruct the
jury regarding the definition of a firearm and not asking the jury to decide whether the
weapon allegedly used satisfied that definition, and such error was not harmless under
Chapman v. California, 386 U.S. 18 (1967). The court provided no explanation for its use of
Chapman rather than Brecht.

122) Banyard v. Duncan, 342 F.Supp.2d 865, 883 (C.D. Cal. 2004).  The district court granted
relief on petitioner’s Eighth Amendment challenge to his Three Strikes sentence of twenty-
five years to life for possession of a fraction of a gram of rock cocaine.  The court held that
petitioner’s sentence violated the Eighth Amendment’s prohibition against cruel and unusual
punishment because the state court unreasonably applied clearly established federal law to the
facts when it “failed to recognize the trivial nature of Banyard’s triggering offense, failed to
understand that Banyard must serve a minimum term of twenty-five years in prison without
the possibility of a reduction for postconviction credit before becoming eligible for parole,
failed to ascertain the facts and circumstances of Banyard’s prior convictions or even
recognize the inconsistencies in the record before it, failed to compare the facts of this case
to the facts of Rummel and Solem in order to determine where on the spectrum of gross
disproportionality this case falls and, accordingly, failed to recognize that Banyard’s sentence
is even more grossly disproportionate than the one in Solem that the Supreme Court found to
be unconstitutional.” The court went on to conclude that trial counsel was ineffective for
failing to investigate and establish that petitioner’s assault conviction did not constitute a
serious felony; and for advising petitioner to admit to having been convicted of a serious
felony without investigating.  Additionally, the court found that appellate counsel was also
ineffective for failing to investigate and  raise trial counsel’s ineffectiveness on appeal.

123) Kaua v. Frank, 350 F.Supp.2d 848, 861 (D. Hawai’i 2004), aff’d, 436 F.3d 1057 (9th Cir.
2006), cert. denied, 549 U.S. 1245 (2007).  Relying on Apprendi v. New Jersey, 530 U.S. 466
(2000), the district court granted petitioner’s request to vacate his extended sentence for
various assault charges.  After concluding that petitioner was entitled to the benefit of
Apprendi’s rule, and that he had properly exhausted his claim, the court held that the state
court’s decision that petitioner’s enhanced sentence did not violate Apprendi was contrary to,
and involved an unreasonable application of, federal law where the trial judge imposed a
greater punishment than authorized by the jury’s guilty verdict.  The trial judge based his
decision to impose an extended sentence on his determination that such was necessary to
protect the public after finding “(1) that [petitioner] had a history of substance abuse and
assaultive and threatening behavior, (2) that, when [petitioner] was under the influence of
extreme stress, [petitioner] was unable to control his behavior, and (3) that [petitioner] had
access to firearms and used those firearms in a manner that could have hurt minors or other
innocent bystanders.”

124) Simmons v. Beard, 356 F.Supp.2d 548 (W.D. Pa. 2005).  The district court granted relief
in this capital case, finding a “consistent pattern of prosecutorial misconduct in the nature of
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withholding favorable evidence that could have been used to substantially impeach the
testimony of the most pivotal prosecution witnesses,” and that “the long-suppressed
information would have affected the trial in such a way as to undermine the Court’s
confidence in the jury’s verdict.” 356 F.Supp.2d at 550.  The state conceded that it suppressed
the following favorable evidence: (1) under extreme pressure and threats from the police, a
key witness cooperated with the state to surreptitiously record conversations with petitioner
and changed her statement regarding petitioner’s whereabouts; (2) dismissal of charges
against the star witness based on the intervention of the prosecutors in petitioner’s case and
the government’s retention of documents disclosing the star witness committed perjury related
to the dismissed charges; (3) forensic testing results revealing no hair, blood, or semen
connecting petitioner to the crime; and (4) the star witness failed to identify petitioner in a
mug book.  The district court held that this evidence was material where (1) the jury could
have found that the key witness changed her testimony based on police pressure; (2) the jury
could have believed the star witness had a motive to lie to receive favorable treatment
regarding her pending charges; (3) the forensic testing results provided “negative evidence”
because they tended to prove the non-existence of a fact, that the petitioner was the
perpetrator; and (4) the failure of the star witness to identify petitioner from a mug book
would have provided the defense with important information for strategy concerning whether
to request an in-person line up.  The district court explained that “[a]ll of the evidence at issue
would have significantly undermined the credibility of the two key prosecution witnesses” and
“[t]he state courts’ decisions to the contrary were an ‘unreasonable application of” clearly
established Supreme Court precedent.” 356 F.Supp.2d at 566.  The court went on to conclude
that petitioner “has demonstrated that the prosecution denied him a fair trial by concealing
evidence from the defense that raises serious questions concerning the credibility of the two
key witnesses who formed the foundation of the prosecution’s case as well as physical
evidence that would have further buttressed his claim of innocence.  These failures were
neither inadvertent nor isolated.  Rather, the evidence reveals that the prosecution was well
aware of its obligation to disclose and yet engaged in a deliberate pattern of concealment.” 
356 F.Supp.2d at 576.

125) Baez Arroyo v. Dretke, 362 F.Supp.2d 859 (W.D. Tex. 2005), aff’d sub nom. Arroyo v.
Quarterman, 222 Fed.Appx. 425 (5th Cir. 2007).  Relying on Roper v. Simmons, 543 U.S.
551 (2005), the district court granted petitioner, who was seventeen years old at the time of
the offense, relief from his death sentence.

126) Bell v. Haley, 437 F.Supp.2d 1278 (M.D. Ala. 2005).  The district court granted sentencing
phase relief in this pre-AEDPA Alabama capital case, finding that the state violated Brady v.
Maryland, 373 U.S. 83 (1963), and Giglio v. United States, 405 U.S. 150 (1972).  By way of
background, the court noted that the victim’s body was never found, a murder weapon was
never recovered, and no forensic physical evidence revealed if the victim were deceased or
how he died; petitioner was convicted on the testimony of two witnesses: Hubbard, who
claimed he saw petitioner rob and kill the victim, and Austin, who claimed petitioner told him
he had robbed the victim.  Initially, the court found that Austin made a pretrial statement to
police, which was not disclosed to the defense and that when Austin testified in court in a way
that was inconsistent with that statement, the state did not correct his testimony.  After
reviewing in detail petitioner’s evidence of a deal between Austin and the government and
Hubbard and the government concerning pending unrelated charges against each of them, the
district court held that petitioner had shown by a preponderance of the evidence that: (1) a
police officer discussed Austin’s pending charges with him before trial and told him they
would discuss the charges later; (2) police officer expected Austin to ask for help with
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pending charges, which he did, and officer wrote a letter seeking leniency for Austin after
petitioner’s trial; (3) the district attorney threatened Austin that if he did not start to remember
the events as he did in an earlier statement, then the district attorney would encourage another
district attorney, who was handling Austin’s pending charges, to enhance the charges against
Austin; and (4) state had an understanding with Hubbard that if he testified against petitioner,
he would not be prosecuted as a co-defendant and the state would help him change his identity
and move to another state.  

After making these factual findings, the court held that (1) Austin’s undisclosed
pretrial statement, which related that Hubbard shot the victim first, then petitioner shot the
victim, was favorable to petitioner because it was inconsistent to Austin’s trial testimony; (2)
the police officer’s discussion of Austin’s pending charges and statement that they would
discuss the charges later was too insubstantial to constitute a promise for Brady purposes; (3)
district attorney’s threat to Austin was impeachment evidence favorable to petitioner; (4) the
state’s understanding with Hubbard that he would not be prosecuted as a co-defendant was
substantial enough to constitute an agreement for Brady purposes; and (5) the state’s promise
to Hubbard to provide him with protection would not have been favorable to petitioner
because it would have emphasized that Hubbard feared petitioner.  The court went on to hold
that “taken together, the suppressed evidence was material to [petitioner]’s punishment such
that its nondisclosure violated his due process rights.” 437 F.Supp.2d at 1311.  Emphasizing
that the only direct evidence that petitioner robbed and killed the victim was testimony from
Hubbard and Austin, the court held that the effective impeachment of these witnesses could
have greatly affected the jury’s credibility determinations regarding these witness.  Noting
that at Bell’s trial, ten jurors voted to recommend the death penalty and under Alabama law,
if only nine jurors recommended a sentence of death, the jury’s recommendation would have
been a life sentence, the district court “ha[d] no difficulty believing that there is a reasonable
probability that the added uncertainty [concerning the credibility of the key witnesses] that
would have been added by the suppressed evidence could have changed one more juror’s
mind.”  437 F.Supp.2d at 1317.  On the other hand, the court held that petitioner did not show
there is a reasonable probability that the guilt phase of petitioner’s trial would have been
different if the suppressed evidence had been turned over to the defense because “enough
other evidence [was] presented at [petitioner]’s trial that the jury would still have convicted
petitioner.”  437 F.Supp.2d at 1317.  

127) Hargrove v. Haviland, 2005 WL 1379098 (S.D. Ohio June 8, 2005).  After determining the
state waived the defense of procedural default by failing to raise the defense in its first
responsive pleading, the district court granted petitioner relief from his burglary conviction
where the state did not prove that someone was present or likely to be present in the
burglarized structure at the time of the offense, which was an element of the offense.  The
district court went on to note that even if it held the state had not waived the procedural
default defense, petitioner could show a fundamental miscarriage of justice would occur
because the evidence presented at trial was insufficient to convict petitioner of the charged
offense.

128) Ege v. Yukins, 380 F.Supp.2d 852 (E.D. Mich. 2005), aff’d in part, rev’d in part, 485 F.3d
364 (6th Cir. 2007). The district court granted relief in this non-capital murder case, finding
that the state post-conviction court unreasonably applied federal law in rejecting petitioner’s
claim that the admission of expert testimony regarding a bite mark on the murder victim’s
cheek violated due process. The state’s expert at trial, Dr. Alan Warnick – who “thoroughly
has been cast into disrepute as an expert witness and several convictions based on his
testimony have been undermined and overturned” –  testified that the mark on the victim’s
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cheek was a bite mark that “matched . . . petitioner’s dentition in terms of overwhelming
mathematical probability.” 380 F.Supp.2d at 857.  Noting that questions regarding the
admissibility of evidence are not cognizable on federal habeas corpus review unless such
admission denied the petitioner a fundamentally fair trial, the district court recognized the
factors espoused by the Sixth Circuit to determine whether a trial was fundamentally unfair:
“the extent to which the evidence is ‘critical’ to the case, whether it ‘tend[s] to exculpate’ the
accused, and whether the evidence bears ‘persuasive assurances of trustworthiness.’” 380
F.Supp.2d at 870 (quoting Turpin v. Kassulke, 26 F.3d 1392, 1396 (6th Cir. 1994)).  Here, the
court found “no question that the evidence in the case was unreliable and not worthy of
consideration by a jury . . . [and o]ther state courts have held that bite mark evidence of this
nature is not sufficient to establish guilt.”  380 F.Supp.2d at 870.  Further, at the state post-
conviction proceeding, the state trial judge held that testimony regarding the probability that
the bite matched the defendant lacked a proper foundation; therefore, the issue regarding
admissibility had already been resolved in petitioner’s favor. The district court went on to
hold that the testimony, which was the only physical evidence linking petitioner to the crime,
was unreliable and grossly misleading, and that its admission had a substantial and injurious
effect on the jury’s verdict, such that relief was warranted.

129) Walck v. Edmondson, 2005 WL 1907347 (W.D. Okla. Aug. 10, 2005), aff’d, 472 F.3d 1227
(10th Cir. 2007). After finding that petitioner’s pre-trial double jeopardy challenge was
properly brought under 28 U.S.C. §2241 because there was “no dispute that [p]etitioner [was]
not ‘in custody pursuant to the judgment of a state court,’” 2005 WL 1907347 at *1, the
district court adopted the magistrate’s report and recommendation granting relief on the
double jeopardy claim. After determining that Younger v. Harris abstention did not apply
because “the threat of double jeopardy by being forced to endure a second trial is an
extraordinary circumstance entailing irreparable injury both great and immediate within the
exception to Younger abstention, warranting th[e federal c]ourt’s intervention,” 2005 WL
1907347 at *2, the district court held the Double Jeopardy Clause bars petitioner’s retrial. 
Holding that the doctrine of “continuing jeopardy” is wholly inapplicable, the district court
distinguished petitioner’s case, which resulted in a mistrial after the jury was sworn and two
witnesses testified, from others where a mistrial was declared due to a hung jury or where a
conviction was reversed on appeal or where a juror was replaced before any witnesses
testified.  Then, the district court concluded that Arizona v. Washington, 434 U.S. 497 (1978),
does not stand for the proposition that manifest necessity exists unless the defendant can show
bad faith on the part of the judge or the prosecutor.  Here, manifest necessity did not exist
because the prosecutor did not shoulder his heavy burden of demonstrating manifest necessity
due to the temporary unavailability of a witness where he did not demonstrate why her
testimony was necessary or why her preliminary hearing testimony was insufficient for trial.

130) Mack v. Folino, 383 F.Supp.2d 780, 790 (E.D. Pa. 2005).  The district court conditionally
granted relief in this third degree murder case, ordering that the writ would issue unless the
state affords petitioner a new hearing on after-discovered evidence with an opportunity to
present testimony and cross-examine witnesses.  The court began by finding that petitioner’s
due process challenge to the procedure employed by the state court during the hearing on his
motion for extraordinary relief was cognizable on federal habeas review because, although
the Constitution does not require a state to afford post-conviction relief procedures, when a
state provides such procedures, they must comport with due process, which includes the right
to cross-examine witnesses and present evidence.  Next, the court held that §2254(d) was
inapplicable because the state court dealt solely with issues of state law and did not adjudicate
the federal claim on the merits.  At the state court hearing convened to determine whether a
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witness’s statement was after-discovered evidence, the trial judge prevented petitioner from
questioning a witness beyond one pre-approved question after the witness asserted his Fifth
Amendment right against self-incrimination.  This procedure prevented petitioner from
establishing the availability of the witness, which was a necessary precondition of introducing
the testimony of another witness. Without deciding whether the violation was subject to
harmless error analysis, the district court held that the violation was not harmless because the
evidence against petitioner was circumstantial, resting almost entirely on one witness who was
high on crack at the time of the alleged crime, admitted giving an initial false statement, and
lied to several judges, and as the trial court admitted and the district court observed, the
proposed new evidence would “‘eviscerate’” the guilty verdict.

131) Holguin v. Harrison, 399 F.Supp.2d 1052 (N.D. Cal. 2005).  The district court granted relief
in this murder case, finding that the state court’s decision that petitioner – who was seventeen
years old and mentally retarded – was not in custody when he made his first, pre-Miranda
confession, and that any error in admitting the statement was harmless, involved an
unreasonable application of federal law.  The court began with a determination that the sate
court failed to consider certain important factors that weighed in favor of an “in custody”
finding.  First, the state court ignored the fact that when petitioner gave his pre-Miranda
statement, he was in custody for a trespassing violation – he had been taken involuntarily to
the school’s vice principal’s office for trespassing, the vice principal instructed the campus
police officer to cite him or release him, and when he confessed, he had neither been cited nor
released. Second, the state court ignored that the questioning was performed by three police
officers in a disciplinary setting where a reasonable student would feel compelled to obey
authority and answer questions. Indeed, the officers made clear to petitioner that he was a
suspect and the focus of the investigation, and a reasonable person would not feel free to
simply get up and leave while being accused of murder by three officers.  Third, the district
court found that the record contradicted the state court’s determination that the officers’
questions were not confrontational or accusatory, noting that the first question asked was why
petitioner committed the murder, and the subsequent questioning was similar.

With regard to the state court’s harmlessness finding, the district court began by
noting that the state court undertook the wrong inquiry by asking whether other sufficient
evidence supported the verdict.  The district court went on to conclude that the error was not
harmless given that no physical evidence linked petitioner to the crime, and the only evidence
against him – other than his statements – came from a single eyewitness whose description
of the shooter did not match petitioner.  The court further explained that petitioner’s pre-
Miranda statement was central to the prosecution.  A recording of that statement was played
to the jury, witnesses were asked numerous questions about its contents and the jury had a
transcript of it during deliberations.  Additionally, although other confessions may have been
admitted properly, the prosecution relied on the quantity of the confessions to overcome the
fact that the individual statements got almost all of the details of the murder wrong and were
full of inconsistencies.  In sum, the district court concluded that there was no question that the
admission of the statements substantially influenced the jury’s verdict, and the state court’s
decision to the contrary was unreasonable.    

132) Hatchett v. Kapture, 2005 WL 2491454 (E.D. Mich. Oct. 7, 2005).  On remand from the
Sixth Circuit for consideration in light of Roe v. Flores-Ortega, 528 U.S. 470 (2000), the
district court granted relief in this murder and firearm case on petitioner’s claim that counsel
was ineffective for failing to appeal the probate court’s decision to waive jurisdiction.  After
a hearing, the juvenile division of the county probate court waived jurisdiction and transferred
the case so that petitioner, who was 15 at the time of the crime, could be tried as an adult. 

Successful Cases - Other Claims  2020 -- DCT



Petitioner’s family had retained an attorney after the waiver hearing to appeal the probate
court’s decision and to represent petitioner in the trial, but the attorney never appealed the
probate court’s decision.  The district court held that counsel performed deficiently in
disregarding an express instruction to file a notice of appeal, and that petitioner was
prejudiced because counsel’s inaction precluded a challenge to probate court’s waiver
decision. As a juvenile, petitioner would have been released when he turned 19 years old;
however, as an adult he faced a life sentence. 

133) Hanna v. Price, 2005 WL 3088341 (W.D. Mich. Nov. 17, 2005), aff’d, 245 Fed.Appx. 538
(6th Cir. Aug. 27, 2007) (unpublished).  The district court granted relief from petitioner’s
conviction for a murder that “there is virtually no doubt that [p]etitioner committed.” The
court found that the state appellate court unreasonably applied clearly established Supreme
Court precedent by failing to heed “a line of Supreme Court cases establishing that law
enforcement’s knowledge of a suspect’s physical and mental condition prior to questioning
may be sufficient to establish the necessary police conduct to constitute a due process
violation.”  2005 WL 3088341 at *2.  Applying that authority, the district court held that
petitioner’s statement to police was not the product of a voluntary waiver of his Miranda
rights; at the time it was taken, petitioner was in the intensive care unit suffering from three
bullet wounds inflicted by the police, had been out of surgery for only seven or eight hours,
was taking pain medication, told the officers he was in pain and had not eaten, was suicidal,
his voice was barely audible over his breathing, and a note in petitioner’s medical chart that
pain medication was withheld at the request of the police. The court concluded that the state
court’s failure to consider petitioner’s circumstances consistent with Mincey v. Arizona, 431
U.S. 385 (1978), Townsend v. Sain, 372 U.S. 293 (1963), and Blackburn v. Alabama, 361 U.S.
199 (1960), was an unreasonable application of clearly established Supreme Court law.  The
court further held that the state court’s decision that petitioner’s waiver of Miranda was
knowing and intelligent was an unreasonable determination of the facts in light of the
evidence since it was based on findings contradicted by the record.  Although the record
indicated petitioner had not had food or water since committing the crime (three days earlier),
the state court dismissed this as a consequence of petitioner’s decision to flee after his crime
and the tubes entering petitioner’s body at the hospital indicated he was receiving
nourishment.  These conclusions were clearly contrary to the record because (1) petitioner’s
lack of food and water due to his own choice does not affect the relevance of whether his
physical and mental condition impaired his ability to understand and appreciate his rights, and
(2) the presence of the tube did not indicate petitioner received nourishment when the nurse
testified that the tube was not for nourishment.  

The district court also found that the prosecutor committed misconduct when he
impermissibly denigrated petitioner’s insanity defense, impermissibly invited testimony from
a police officer that petitioner invoked his right to silence, and impermissibly appealed to
juror sympathy during closing argument.  The state court did not analyze petitioner’s claim
regarding the insanity defense as a direct attack, but “mischaracterized the comments as
glancing off of the equally impermissible argument, that absent a guilty verdict, [p]etitioner
would be free to harm someone else.”  This mischaracterization precluded consideration of
petitioner’s actual claim and resulted in an unreasonable application of federal law. The
district court also found the state court’s decision that the prosecutor did not impermissibly
invite testimony regarding petitioner’s invocation of his right to silence was contrary to
controlling federal law because the court applied far too narrow a standard and ignored
Wainwright v. Greenfield, 474 U.S. 284 (1986), which expressly limited the use of a
defendant’s silence to undermine the insanity defense.  This error was not harmless because
the state produced little evidence regarding petitioner’s sanity, which was the only contested
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issue, and the prosecutor’s reference to petitioner’s silence was specifically targeted to
petitioner’s sanity.    

134) Grube v. Blades, 2006 WL 297203 (D. Idaho Feb. 6, 2006) (amended op.).  The district
court granted relief in this non-capital murder case, finding that the state court’s rejection of
petitioner’s Brady v. Maryland claim was contrary to Kyles v. Whitley, 514 U.S. 419 (1995),
in that the state court failed to assess the cumulative impact of suppressed information, and
contrary to United States v. Bagley, 473 U.S. 667 (1985), in that it applied a materiality
standard that Bagley repudiated. Reviewing petitioner’s claim de novo, the district court held
that the state violated Brady when it failed to disclose: (1) a witness statement describing
petitioner’s reaction to the victim’s death as one of genuine shock and sadness (at trial, the
state relied upon evidence that petitioner had an unusual interest and reaction to the victim’s
death), (2) a statement indicating that a witness saw a police officer, who was an early
suspect, driving a police car within a few blocks of the victim’s house on the night of the
murder, and (3) information that alterations were made to a police log corresponding to the
night of the murder concerning the officer’s mileage.  Concerning the police logs, the state
did disclose 40 pages of logs, including the altered one; however, the state failed to disclose
that the information had been altered by police weeks after the log was originally completed. 
Although the alteration is fairly obvious if examined closely, the district court stated it would
not have been obvious to trial counsel that the change was not simply a corrected mistake or
that the total was written by a different person.  Such information was particularly within the
knowledge of the police officer who altered the log and undisclosed.  Thus, the district court
rejected the argument that trial counsel was not diligent in discovering the obvious alterations
because “the State cannot absolve itself of the duty to disclose its own wrongdoing by
throwing the mantle of responsibility on defense counsel to detect carefully altered police
logs.  Disclosing a log that appears to have a mere mistake on it is not disclosure of
exculpatory information; disclosing information that the government’s own agents, one of
whom was the initial primary suspect, altered the police log for the night of the murder several
weeks after the log was originally prepared would have been a proper disclosure of
exculpatory information.”  2006 WL 297203 at *14.  Addressing the cumulative effect of the
withheld evidence, the court found that it supported the conclusion that a police officer may
have killed the victim and that a police cover-up may have ensued to protect the officer.  Here,
the prosecution argued at trial that the jury had two choices: (1) believe petitioner killed the
victim or (2) believe that a police cover-up concealed the real killer.

135) Kang v. Green, 2006 WL 689090 at *13 (S.D. Ohio Mar. 14, 2006).  The district court
granted a pre-trial writ of habeas corpus after determining that petitioner’s retrial for vehicular
manslaughter would violate the Double Jeopardy Clause.  Prior to petitioner’s first trial, the
trial court ruled that evidence that the victim was not wearing her seatbelt was inadmissible;
however, a witness for the defense testified that the victim was not wearing her seatbelt. 
Subsequently, the trial court granted a mistrial.  The federal district court held the trial court’s
decision to grant a mistrial was contrary to, or involved an unreasonable application of,
federal law and an unreasonable determination of the facts because the jury could infer from
testimony presented by the state (e.g. that the victim was thrown from the vehicle) that the
victim was not wearing her seatbelt.  In addition, the defense witness had testified favorably
for the defendant (that the defendant “tapped” the back of the victim’s car) and “[t]o allow
a trial court to grant a mistrial in the midst of testimony favorable to the defense, where the
prejudice to the prosecution that forms the basis for the mistrial had already taken place
during the prosecution’s case, would invite the kind of ‘abhorrent’ practice that gave rise to
the protection against double jeopardy.” (citations omitted).  Turning to whether the trial court
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unreasonably applied clearly established federal law when it failed to consider or give a
curative instruction instead of declaring a mistrial, the court held that although no Supreme
Court decision required a trial court to consider and give a curative instruction when doing
so would ensure a fair trial, “such a principle logically flows from Supreme Court precedent.”
Thus, the trial court’s decision to grant a mistrial without adequately considering a curative
instruction was an unreasonable application of clearly established federal law where a
curative instruction and a modified charge on causation would have eliminated the threat of
unfair prejudice to the state.

136) Jess v. Peyton, 2006 WL 1041737 (D. Hawaii Apr. 18, 2006).  Relying on the Ninth
Circuit’s holding in Kaua v. Frank, 436 F.3d 1057 (9th Cir. 2006), that Hawaii’s extended
sentencing scheme violated Apprendi v. New Jersey, 530 U.S. 466 (2000), the district court
granted relief from petitioner’s sentence, which was imposed pursuant to unlawful Hawaii
scheme.  After petitioner was convicted of robbery and related offenses, which carried a
maximum of 25 years, the trial judge found petitioner to be a persistent offender and a
multiple offender, and imposed a sentence of indeterminate life with the possibility of parole
for the robbery, and an extended indeterminate ten year term for the related offenses.  With
regard to harmlessness, the court maintained “grave doubt” as to whether a jury would have
made the same public protection determinations on which the trial judge based the extended
sentences given that petitioner’s criminal history, although extensive, was for relatively minor
non-violent offenses.

137) Martin v. Marshall, 431 F.Supp.2d 1038 (N.D. Cal. 2006), order amended, 448 F.Supp.2d
1143 (N.D.Cal. 2006).  The district court granted relief on petitioner’s challenge to the
California governor’s reversal of the grant of parole.  The court held that the governor’s
reliance solely on the circumstances of petitioner’s offense (second degree murder in 1979)
and conduct prior to the offense constituted a due process violation, and the denial of parole
under the governor’s no-parole policy for murderers denied petitioner his due process right
to be heard by an impartial decision-maker.

138) Parker v. Renico, 450 F.Supp.2d 727 (E.D. Mich. 2006), aff’d, 506 F.3d 444 (6th Cir.
2007).  The district court granted relief on petitioner’s sufficiency of the evidence claim in
this firearms case, finding that the evidence was insufficient for a rational trier of fact to
conclude beyond a reasonable doubt that petitioner was in possession of any of the firearms
used in the underlying shooting because no witnesses observed him possession of the
weapons, his fingerprints were not recovered from any of the firearms or shell casings, and
the trial court’s directed verdict of acquittal on related assault and conspiracy charges
removed any link between petitioner, the weapons, and the shooting.  The district court further
found that the state court’s decision denying relief involved an unreasonable application of
Jackson v. Virginia, 443 U.S. 307 (1979), in light of the evidence.  The court reasoned that
the state court’s opinion, which noted that petitioner’s attempt to escape supported the
conviction for possession of firearms, ignored (1) the testimony of an officer that petitioner
assisted the officer in subduing his codefendant when the codefendant attempted to reach into
the car near where one of the firearms was located; (2) that petitioner informed officers that
he did not wish to resist arrest; (3) the weapon was found on the rear passenger side of the
backseat, near where petitioner’s codefendant was sitting and near where the codefendant was
observed exiting the vehicle.  The court went on to conclude that, at best, the evidence showed
petitioner’s mere presence and the possibility of access to a weapon by virtue of that presence,
and that without stacking inferences – as the state court had done – there was insufficient
evidence to prove beyond a reasonable doubt that petitioner possessed a firearm at the time
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of the incident.  The court ordered the state to release petitioner from custody immediately. 

139) Keeton v. Bradshaw, 2006 WL 2612899 (N.D. Ohio Sept. 8, 2006).  The district court
granted relief from petitioner’s enhanced sentence by remanding the case to the state court for
resentencing consistent with Blakely v. Washington, 542 U.S. 296 (2004).  After finding that
Blakely applied because it was decided two weeks before the state court ruled on petitioner’s
direct appeal, the court noted that, while this petition was pending, the Ohio Supreme Court,
in Ohio v. Foster, 109 Ohio St.3d 1 (2006), held that a state statute setting forth the procedure
for imposing consecutive sentences, which required additional fact finding by the judge, was
unconstitutional.  The district court further noted that the Ohio Supreme Court excised the
provision of the statute requiring additional fact-finding by the judge and held that judges
have full discretion to impose prison sentences within the statutory range and no longer are
required to make findings for imposing maximum, consecutive, or more than the minimum
sentences.  Following the procedure outlined by the state supreme court that cases be
remanded for resentencing, the federal court remanded petitioner’s case.  The court went on
to deny relief on the other claims.  

140) Wynters v. Poole, 464 F.Supp.2d 167 (W.D.N.Y. 2006).  The federal magistrate (by consent
of the parties pursuant to 28 U.S.C. § 636(c)) granted relief in this first degree rape case,
finding that the prosecutor engaged in misconduct by eliciting evidence from an investigator
that petitioner cooperated during an interrogation until the officer asked him to take a
polygraph, whereupon petitioner requested an attorney.  Although petitioner’s claim was
defaulted because trial counsel failed to object, the magistrate held that petitioner had shown
cause and prejudice in the form of counsel’s ineffectiveness. [See SUCCESSFUL CASES -
INEFFECTIVE ASSISTANCE ISSUES, supra].  The court also held that the absence of an
objection did not relieve the trial judge of his obligation to sua sponte issue a curative
instruction, and that such an instruction would not have cured the misconduct in this case
because the only evidence against petitioner came from the alleged victim, whose credibility
was undermined by her numerous inconsistent statements and blatant lies.

141) Hays v. Farwell, 482 F.Supp.2d 1180 (D. Nev. 2007).  The district court granted relief from
petitioner’s conviction for sexual abusing his daughter, finding that petitioner’s ex-wife
(mother of his daughter) “wanted desperately to be released from the responsibility of her five
young children and from her marriage . . . [and] set in motion a most insidious plan to break
the bonds that held her” by coercing their daughter to make accusations of sexual abuse
against petitioner. 482 F.Supp.2d at 1184.  The court ultimately concluded that “the state
courts’ handling of his claims, together with the evidence brought forth at the evidentiary
hearing clearly and convincingly demonstrates, not only is [petitioner] innocent of the charges
against him, but that his criminal prosecution was wrought with constitutional violations so
egregious, resulting in consequences so grave, and incarceration so lengthy, that [petitioner]
is entitled to immediate and unconditional release.” 482 F.Supp.2d at 1186.  

Addressing petitioner’s claim that the evidence was insufficient to support the guilty
verdict, the court held the state court’s findings of fact were not objectively reasonable.  First,
the court held the victim’s testimony was not full of “lurid details” as the state court held, and
in fact was derived almost entirely from leading questions by the prosecutor and lacked
independent details concerning times and places.  Noting that Nevada law requires that the
victim testify with some particularity regarding the incident including some indicia of the
number of acts charged, and finding that the alleged victim here did not so testify, the district
court held the finding of guilt is unreliable.  Second, the district court pointed out that the
alleged victim recanted her testimony immediately after the trial and prior to sentencing, but
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that the state court discounted her recantation because of a written statement by a social
worker that the recantation had itself been recanted.  The court further noted that the alleged
victim had since reiterated her recantation in written form at least five times and provided
credible testimony at the evidentiary hearing that petitioner did not sexually assault her, but
that her mother and coached and threatened her.  The alleged victim also testified that when
she told the prosecutor that petitioner had not abused her, the prosecutor became upset and
hostile and told her that if she did not do what she was supposed to do, then he would take
matters into his own hands.  Third, the court noted that even evidence presented at trial
showed that the mother coerced the child’s testimony because the mother testified that she
was involved with and pregnant by another man and that she had previously testified under
oath at a contested custody hearing that she had told the child to make up the sex abuse
allegations.  Fourth, the court held that the medical testimony presented at trial was unreliable. 
Whereas a nurse testified that it was the worst case of assault she had ever observed, the
state’s expert and petitioner’s expert testified at the evidentiary hearing that photographs
taken at the time of the alleged events showed normal genitalia  and no physical evidence of
sexual penetration. From this, the district court concluded that petitioner’s claim of
insufficient evidence based on actual innocence was meritorious.

Next, the court held petitioner’s claim that he was subjected to double jeopardy when
he was convicted of four counts of sexual assault and four counts of lewdness based on the
non-specific evidence presented at trial was meritorious.  Noting that the state supreme court
denied the claim without analysis, the court held that “[i]f there is no analysis of the decision,
there is nothing to which this court can defer.” 482 F.Supp.2d at 1190.  Conducting an
independent review of the claim, the court noted that the information alleged eight criminal
acts occurred between August 1991 and June 1992, however, the victim testified that the
abuse occurred only while her mother was at work and the evidence produced showed that her
mother did not work outside the home from early September 1991 until April of 1992.  The
victim did not clearly and specifically testify about four separate sexual penetrations and four
additional lewd acts occurring before that time as the prosecutor charged; thus, petitioner’s
convictions on all eight counts could only have been the result of the jury finding him guilty
of more than one crime for a single alleged act, which the Double Jeopardy Clause forbids. 

Turning to petitioner’s claim of prosecutorial misconduct, the court granted relief on
the grounds that the prosecutor used false testimony, improperly commented on petitioner’s
status as an incarcerated person, and withheld exculpatory material.  The false testimony came
from a detective who claimed petitioner confessed to the crimes during a telephone
conversation. The district court remarked that the detective “testified at the evidentiary
hearing in a condescending and obsequious fashion,” and that “[h]is bias to the prosecution
was clearly evident, his memory was faulty, and his testimony was not credible.” 482
F.Supp.2d at 1192. Noting that the recording of the phone call was not available and that the
officer had not obtained a transcript, the court found that the officer’s report could easily be
interpreted to mean that petitioner wanted to turn himself in on the charges, not that he was
confessing.  The court further remarked that the detective changed the alleged victim’s
statement to reflect that the last assault occurred on June 13, not June 18 as the victim
claimed.  This change was important because petitioner was arrested on June 16.  The court
concluded that due to the fact that the detective’s report was open to interpretation, the
prosecutor’s use of such prejudicial testimony without independent confirmation was
improper.  Next, the court held that the prosecutor’s cross-examination of petitioner indicating
petitioner had remained incarcerated pending trial undermined the presumption of innocence
where the reference was gratuitous and other means were available for impeaching
petitioner’s testimony.  Finally, the court held the prosecutor improperly withheld exculpatory
information, namely the alleged victim’s statement to the prosecutor that petitioner did not

Successful Cases - Other Claims  2025 -- DCT



assault her, and her testimony to the contrary was a result of being afraid of the prosecutor. 

142) Blankenship v. Kane, 2007 WL 1113798 (N.D. Cal. Apr. 12, 2007).  The district court
granted relief on petitioner’s challenge to the former California governor’s reversal of a parole
board determination that petitioner was suitable for parole.  Because two of the four reasons
relied upon by the governor had already been rejected by a state court, the federal court
focused on the remaining two: the gravity of the offense, and  petitioner’s substance abuse
problem.  As to the first, the court found that the governor’s characterization of the offense
as premeditated conflicted with the trial court’s finding that petitioner was guilty of only
second degree murder.  Thus, the governor’s decision was not supported by even “some
evidence,” and the state court’s acceptance of the governor’s finding involved an
unreasonable application of that clearly established federal standard. As to the governor’s
reliance on petitioner’s substance abuse problem, the district court found that petitioner had
participated in AA and NA and had expressed a sincere desire to refrain from using illegal
substances in the future.  From this, the court concluded that there was no evidence that
petitioner needed more substance abuse counseling.  In a subsequent order, Blankenship v.
Kane, 2007 WL 2214102 (N.D.Cal. July 30, 2007), the court remanded the case to the parole
board and ordered it to release petitioner pursuant to the conditions, if any, imposed at its
earlier hearing.

143) Boyd v. Lantz, 487 F.Supp.2d 3, 6 (D. Conn. 2007).  The district court granted relief on
petitioner’s due process challenge to the state department of corrections’ denial of time credit
for his felony murder conviction in this Connecticut case.  Petitioner was originally convicted
of felony murder and burglary, with sentences to run concurrently. After his felony murder
conviction was reversed on direct appeal, petitioner raised an unsuccessful pre-trial double
challenge to his retrial, and then pled guilty to the felony murder charge. In its subsequent
calculation of sentencing credit, the department of corrections refused to include the time
petitioner spent pursuing the double jeopardy challenge to the retrial on the basis of state law
prohibiting “a prisoner who [was] incarcerated on a separate conviction and awaiting re-
prosecution on a previously vacated conviction from receiving credit toward any future
sentence arising out of the re-prosecution.” 

The federal district court held that this refusal violated petitioner’s substantive due
process rights.  The court reasoned that the right to raise a pre-trial double jeopardy challenge
is fundamental, and that the state law applied to petitioner burdened this fundamental right
by penalizing petitioner for invoking it without a sufficiently compelling government interest. 
While the court acknowledged the state’s interest in preventing “double counting,” it found
that interest insufficient to justify burdening petitioner’s right here, because this particular
fundamental right allows for interlocutory appeals, which made this specific case different. 

Turning to the availability of relief under §2254(d), the district court found the state
court’s rejection of petitioner’s due process claim objectively unreasonable for two reasons. 
First, the state court unreasonably failed to extend a clearly established legal principle to a
situation in which the principle should have governed, i.e., it is a clearly established that a
criminal defendant’s right to bring a pre-trial double jeopardy challenge is fundamental, and
substantive due process protects the exercise of fundamental rights from unjustified
government interference.  Second, the state court’s failure to analyze the claim in light of
clearly established federal law was unreasonable error despite the broad nature of the right
at issue. 

144) Miller v. Fleming, 2007 WL 3046276 (W.D. Wash. Oct. 16, 2007), aff’d, 291 Fed.Appx.
72 (9th Cir. Aug. 20, 2008).  The district court granted relief for a second time in this child
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molestation case on petitioner’s claim that his Confrontation Clause rights were violated when
three witnesses were permitted to recount the hearsay statements of the seven-year-old alleged
victim, who had been found incompetent to testify.  In its first decision in this case, the court
applied and granted relief under Crawford v. Washington, 541 U.S. 36 (2004).  That decision
was vacated by the Ninth Circuit in light of Wharton v. Bockting, 549 U.S. 406 (2007),
because petitioner’s conviction had become final before the new rule set out in Crawford was
announced.  

After determining that §2254(d) would not apply because the state court had not
resolved the merits of petitioner’s claim, the court proceeded to analyze the claim under Ohio
v. Roberts, 448 U.S. 56 (1980).  The court began with the testimony of the police officer who
responded to the 911 call, who testified at trial that the alleged victim told him petitioner put
his hand down her pants and inside her underwear.  It was undisputed that the officer’s
testimony did not fall within a firmly rooted hearsay exception, and the district court went on
to find that the hearsay statements were not inherently reliable given that the alleged victim
was not asked whether she knew the difference between the truth and a lie, she had been told
why the officer had been called to the home, and she was timid when questioned by the
officer.  Turning to the testimony of a nurse and doctor who treated the alleged victim at the
hospital, the court noted that the trial court had admitted the alleged victim’s hearsay
statements under the exception for statements made for purposes of medical treatment, and
that the state appellate court had recognized that this exception was not firmly rooted as it
applied to children.  The district court went on to reject the state’s argument that the state
appellate court’s determination should be ignored.  After likewise rejecting the state court’s
finding that the hearsay statements were otherwise reliable because it was rendered under an
incorrect standard, the district court concluded that, under the totality of the circumstances,
the statements were not reliable.  Finally, the court held that admission of the statements was
not harmless under Brecht.  The court noted that the jury was exposed to repeated statements
attributed to the alleged victim that petitioner had no opportunity to cross examine, that the
prosecutor told the jury that it had heard from the alleged victim, that the physical evidence
was not helpful to the state’s case, and that the alleged victim’s sister’s testimony contained
several inconsistencies.

145) Thompson v. Wilson, 523 F.Supp.2d 626 (N.D. Ohio  2007).  The district court granted relief
on petitioner’s claim that his due process and equal protection rights were violated as a result
of the trial court’s failure to advise him of his right to challenge his guilty plea on direct
appeal and his subsequent request for a delayed appeal was denied.  The record clearly
indicated that the plea judge did not inform petitioner of his right to appeal, and the district
court further found that counsel – who was borrowed from a co-defendant because petitioner’s
own counsel was unavailable – unreasonably failed to advise petitioner of his appellate rights. 
Rejecting the state’s contention that relief was inappropriate because petitioner could not
show that any of the claims to be raised on direct appeal had merit, the district court declined
to evaluate those claims since petitioner was proceedings pro se and a counseled direct appeal
could result in different issues being raised.  The court concluded by ordering that petitioner
be afforded a delayed direct appeal or released.

146) Crotts v. Bradshaw, 2007 WL 3283841 at *14-17 (N.D. Ohio Oct. 30, 2007). The district
court granted relief on petitioner’s Blakely v. Washington claim in this kidnapping and sexual
assault case.  After determining that the state court’s res judicata finding did not bar federal
review, the court began by noting that Blakely was announced before petitioner’s conviction
became final, and that the state court’s rejection of petitioner’s claim on procedural grounds
rendered §2254(d) inapplicable.  Petitioner was convicted of three felonies, and extant Ohio
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law required that he be sentenced to the shortest authorized term for each offense unless the
trial court found, inter alia, that such a sentence “will demean the seriousness of the
offender’s conduct or will not adequately protect the public from future crime by the offender
or others.”  State law also authorized the trial court to order sentences to be served
consecutively based on findings concerning protection of the public and seriousness of the
offense.  In this case, petitioner was given maximum sentences on all three of his convictions,
and ordered to serve two of them concurrently, and a the third consecutively.  Recognizing
that the trial court’s decisions to sentence petitioner to more than the statutory minimum for
each of his convictions and to impose consecutive sentences required findings beyond those
made by the jury, the district court held that petitioner’s Sixth Amendment rights had been
violated.  Turning to whether the error was harmless, the court recognized the possibility that,
if resentenced under Ohio’s now-advisory sentencing scheme, petitioner could receive an even
higher sentence, but nevertheless held that the error in this case was not harmless.  The court
explained that it “cannot know what the state sentencing court, no longer fettered by [the
formerly mandatory] restrictions, will choose to do in this case. ... While the state sentencing
court may impose the same sentence, it also may choose to impose a different one, as such the
Court does not find the error harmless.”

147) Sherrors v. Scribner, 2007 WL 3276171 (S.D. Cal. Nov. 2, 2007), aff’d sub nom. Sherrors
v. Woodford, 2011 WL 1229738 (9th Cir. Mar. 31, 2011).  The district court granted relief
in this first degree murder case on the ground that a jury instruction (a modified version of
CALJIC No. 2.15) violated due process by reducing the prosecution’s burden.  The instruction
permitted the jury to infer guilt of murder from a finding that petitioner was in possession of
recently stolen property (a car) so long as there was corroborating evidence, even if the
corroborating evidence was only slight and insufficient to itself support an inference of guilt.
On direct appeal, the state court of appeals found that the instruction was error, but held that
it was harmless under People v. Watson, 46 Cal.2d 818 (1956), which permitted relief where
there was a reasonable probability of a result more favorable to the appealing party. 
Recognizing the difference between the standard applied by the state court of appeals and the
inquiry required by Chapman v. California, 386 U.S. 18 (1967), the district court held that the
state court’s decision involved an unreasonable application of clearly established federal law. 
The district court went on to apply Brecht and concluded that the error was not harmless,
explaining that although there was no solid physical evidence against petitioner and the
prosecution relied almost exclusively on the questionable testimony of an accomplice to
connect petitioner to the murder, there was strong evidence connecting petitioner to the stolen
car, which increased the likelihood that the improper instruction affected the verdict.  See also
Hall v. Haws, 2014 WL 3373796 (S.D. Cal. July 9, 2014) (granting relief on same ground
to Sherrors’ co-defendant, with whom he was jointly tried). 

148) Foster v. Money, 2007 WL 3342725 (N.D. Ohio Nov. 8, 2007).  The district court granted
relief from petitioner’s convictions for multiple felonies on the ground that his guilty plea was
involuntary.  Before reaching the merits of the involuntary plea claim, the district court found
that petitioner had shown cause for his failure to raise the claim on direct appeal by
demonstrating that his appellate counsel was ineffective in contacting him only once (seven
days before the appellate brief was due), failing to advise him of the decision affirming the
convictions, and failing to raise the voluntariness challenge in the appeal without first
examining its possible merit.  

The merits of the voluntariness claim arose out of petitioner’s status as a protective
custody prisoner.  During an earlier incarceration, petitioner saved the lives of several guards
during a prison riot and was thereafter designated for protective custody to safeguard him
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against reprisals by other inmates.  However, after being transferred from a state prison to the
county jail in advance of his court appearance on the charges in this case, he was not
segregated from other prisoners as he should have been , and  he suffered at least two
incidents of physical and sexual assault in the jail.  As a result of these experiences and fear
of future attacks, petitioner advised the court at his plea hearing and a subsequent sentencing
hearing that he was pleading guilty only because he wanted to be removed from the county
jail, and that he requested the maximum sentence to facilitate his prompt removal since his
filings raising concerns about his safety had not been heard.  Examining the decision to accept
petitioner’s plea, the district court held that the trial court unreasonably applied clearly
established federal law by failing to inquire about the credibility of petitioner’s fears, and that
the state appellate court’s alternative ruling rejecting petitioner’s claim on the merits was also
unreasonable in that it relied only upon the plea colloquy rather than the totality of the
circumstances. 

149) Long v. Bell, 2007 WL 4303130 (E.D. Mich. Dec. 6, 2007).  After determining that Halbert
v. Michigan, 545 U.S. 605 (2005) (rejecting Michigan’s refusal to appoint counsel to
defendants who plead guilty with first-tier discretionary appeals) did not announce a new rule,
or, in the alternative, announced a new rule that applies retroactively, the district court granted
relief based on the state’s concession that, if Halbert applied, petitioner was entitled to relief.

150) Torres v. Uttecht, 545 F.Supp.2d 1141 (W.D. Wash. 2008).  The district court granted relief
in this second degree assault and unlawful possession of a firearm case on the ground that
petitioner’s Sixth Amendment right to self-representation was violated when the trial court
answered a jury question during deliberations without translating the question to Spanish for
petitioner, and without seeking his views on how to respond.  The state appellate court had
acknowledged that the trial court erred, but held that the error was harmless because the trial
court’s answer to the jury question was not incorrect.  The district court disagreed, holding
that the state court’s decision was contrary to clearly established federal law, which treats a
violation of the right to self-representation as structural error. 

151) Kessack v. United States, 2008 WL 189679 (W.D. Wash. Jan. 18, 2008).  The district court
granted the writ of audita querela in this federal drug conspiracy case and ordered that
petitioner be re-sentenced.  In 1990, petitioner was sentenced to 30 years for drug-related
conspiracy offenses.  After appeals, petitioner’s co-defendants received sentences of 120 or
fewer months.  Petitioner was thus serving a sentence at least 20 years greater than any of his
co-defendants.  Relying upon United States v. Morgan, 346 U.S. 502 (1954),  the district court
determined that this petition should not be construed as a §2255 motion because (1) petitioner
had a sound reason – i.e., that United States v. Booker announced a new rule in 2005 – for
failing to seek earlier relief under § 2255; (2) that truly extraordinary circumstances and
equities were present that distinguished petitioner from other defendants sentenced prior to
Booker; and (3) re-sentencing petitioner under the now-advisory Guidelines was necessary
to achieve fundamental justice.  The court also rejected the argument that Booker could not
be applied retroactively to petitioner’s case in light of United States v. Cruz (9th Cir. 2005). 
The court reasoned that Cruz relied upon Teague v. Lane, but Teague’s limitations on
retroactivity stem from the nature of habeas review and the broad scope of constitutional
issues cognizable on habeas, while petitioner sought a writ of audita querela, which is used
to achieve justice in extraordinary situations where ordinary post-conviction remedies are not
available.  The court went on to state that despite the passage of 18 years since petitioner’s
sentencing, the judge vividly remembered the facts and circumstances of the case, and that
a grave injustice had occurred as a result of petitioner’s 30-year sentence, which was imposed
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pursuant to the then-mandatory Guidelines.  

152) Conaway v. Polk, 2008 WL 4790107 (M.D.N.C. Oct. 24, 2008). On remand from the Fourth
Circuit, the district court granted relief in this North Carolina capital case on a jury bias issue
stemming from a familial relationship between a juror and one of petitioner’s codefendants,
who was a key prosecution witness.  2008 WL 4790107 at *6.  Evidence at the hearing
showed that (1) the juror and the codefendant were “double first cousins once removed” (their
mothers were sisters and their fathers were brothers); (2) the juror’s father and the
codefendant’s father were “extremely close,” “like brothers,” who grew up together and
maintained a close relationship in the same small town as adults; (3) prior to jury selection,
the juror read about the incident in a newspaper story that included a photo of the
codefendant, who resembled his father; (4) during voir dire, the juror denied knowing any
names on the witness list (including the codefendant’s) and denied that anyone in his family
had dealings with the District Attorney; and, significantly, (5) the juror, deceased at the time
of the evidentiary hearing, continued to serve after discovering that his cousin would testify,
even over the objection of other family members who pressured him to disclose the
relationship.  Id. at *5-8.  Based on this evidence, the district court found the juror failed to
honestly answer material questions during voir dire, and intentionally “conceal[ed] his
relationship . . . in order to remain on the jury and avoid being excused.”  Id. at *5, 7.  Noting
that respondent conceded that the familial relationship supported a challenge for cause, id. at
*7-8, the district court held the state court unreasonably applied clearly established federal
law in failing to recognize that the family connection constituted implied bias.  Failure to
dismiss the juror was not harmless because the guilt-innocence trial turned on whether the
jury believed petitioner’s account or the codefendant’s.  Id. at *9-10.

153) Love v. Yates, 2008 WL 4821612 (N.D. Cal. Nov. 4, 2008). The district court granted relief
for a petitioner serving a 66-year-to-life sentence in this non-capital case, deciding that the
prosecutor intentionally used peremptory challenges to strike five female African American
venire members in violation of Batson.  At trial, defense counsel first objected after the
prosecutor used three of twelve peremptory strikes to dismiss African American women. 
2008 WL 4821612 at *5. After the trial court found the prosecutor’s reasons race neutral, the
prosecutor struck two more African-American women, and the defense again challenged the
pattern.  Again, the court denied the challenge.  One black man was seated as a juror, and one
black woman was seated as an alternate.  Id. at *7.  In granting relief, the district court held
that the California Court of Appeals’s failure to engage in comparative juror analysis in
assessing the Batson challenges – stopping at a finding that the prosecutor’s stated reasons
were race neutral – was an unreasonable application of clearly established federal law:  “By
refusing to perform a comparative juror analysis and instead merely ‘reiterating the
prosecutor's stated reasons, and then finding they were race-neutral, without analyzing the
other evidence in the record to determine whether those reasons were in fact the prosecutor's
genuine reasons,’” the district court held, “the Court of Appeal did not perform its
‘affirmative duty to determine if the defendant had established purposeful discrimination.’” 
Id. at *10 (citation omitted).  Additionally, looking to the state court’s fact determinations,
and performing comparative juror analysis, the district court held that the state court’s
determination that two jurors were struck for race neutral reasons was unreasonable.  2008
WL 4821612 at *11-16.  The court also noted other circumstantial evidence of discriminatory
intent, including that the prosecutor struck sixty-three percent of African-American jurors
while only sixteen percent of the venire was black; and that the prosecutor’s reasons for
striking one juror—including that she gave money to the Black Adoption Fund and felt she
had been the victim of racism—were “a transparent proxy for race”:  “while each factor taken
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alone is potentially race-neutral (a white juror could feel she was the victim of racism or
donate to the Black Adoption Fund), it would require willful intellectual blindness for the
Court to conclude that a juror's combined experience of racism, concern about racism, and
support of an African-American charity do not correlate to race.”  Id. at *19.

154) U.S. ex rel. Griffith v. Hulick, 587 F.Supp.2d 899 (N.D.Ill 2008).  The district court granted
relief in this non-capital case based on the combined impact of a variety of prosecutorial
misconduct.  Charged with the felony murder of an acquaintance, whom he beat with a
hammer and stabbed in anticipation that the victim, who had sexually abused Griffith, was
going to beat him, Griffith offered evidence that as a child he was physically, psychologically
and sexually abused by his father and older brother and subsequently suffered from PTSD and
acute stress disorder at the time of the crime.  Focusing on the “effect of the prosecution's
cumulative impropriety,” the district court found that the prosecution (1) presented evidence
that Griffith had killed an inmate with a knife while awaiting trial after promising the trial
court that it would not refer to the offense as “murder,”and later argued in closing that Griffith
“kill[ed] everyone” who “happen[ed] to fall on to his knife,” 587 F.Supp.2d at 905; (2) urged
the jury to throw petitioner’s mental state evidence “out the window” and that it was
“irrelevant” to felony murder, id. at 903; (3) dehumanized the defendant, calling him a
“deranged Energizer bunny,” “walking barbeque tongs,” and a “grenade in a baby carriage,”
id. at 906; and (4) derided various defense witnesses as “ridiculous,” a “joke,” “pathetic,” and
a “slime ball . . . thr[own] up there to make you sick,” id.. Finding the state court unreasonably
applied Darden v. Wainwright, the court emphasized that “the prosecution’s dogged focus on
the improper theme of Mr. Griffith’s ‘propensity to kill with a knife’ shaped the course of the
proceedings and permeated the entire atmosphere of the trial.  Such a climate is inherently and
fundamentally unfair.”  Id. at 914.  The court held the error was not harmless, and in doing
so suggested that the prosecutor’s misconduct was “deliberate and especially egregious”
enough to qualify for automatic reversal (independent of its effect on the jury’s verdict), as
suggested in Brecht’s footnote 9 (see Brecht v. Abrahamson, 507 U.S. 619, 638 n.9 (1993)). 
Id. at 913.

155) Woodall v. Simpson, 2009 WL 464939 (W.D. Ky. Feb. 24, 2009), aff’d, 685 F.3d 574 (6th
Cir. 2012) (upholding grant of relief on instructional issue without reaching other claims),
rev’d and remanded sub nom. White v. Woodall, 572 U.S. 415 (2014) (reversing grant of
relief on instructional issue and remanding for further proceedings on remaining issues).  The
district court granted relief on two grounds in this highly publicized Kentucky capital case
involving the rape-murder of a high school cheerleader.  The first concerned the trial court’s
refusal to give a “no adverse inference” instruction (see Carter v. Kentucky, 450 U.S. 288
(1981)), with respect to Woodall’s decision after pleading guilty not to testify at sentencing. 
Denying the charge, the trial court stated, “I just don't think that it's appropriate to instruct the
jury that the failure of the defendant to take the stand when he stands convicted of these very
serious crimes is in keeping with the law.”  2009 WL 464939  at *7.  The state supreme court,
over dissent, found that Carter did not apply because Woodall had pled guilty and “did not
contest any of the facts or aggravating circumstances surrounding the crimes.”  Id. at *8.  The
state court dissent, on the other hand, looked to Mitchell v. United States, 526 U.S. 314
(1999), which held the rule against adverse inferences of vital importance at sentencing,
emphasizing that for Woodall “the stakes could not have been higher and his Fifth
Amendment rights could not have been more important.” Id. at *9.  The district court agreed
with the state court dissent, noting that Estelle v. Smith, 451 U.S. 454 (1981), which
recognized “no basis to distinguish between the guilt and penalty phases of a trial so far as the
protection of the Fifth Amendment privilege is concerned,” was also supportive.  Mitchell,
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the district court noted, relied upon Estelle for the proposition that “self-incrimination
survives even though guilt has already been determined.” Id. at *11.  Concluding that the
Kentucky Supreme Court unreasonably applied Carter, Estelle, and Mitchell, the court
proceeded to find the error harmful under Brecht.  Id. at *13 (noting an inclination to “agree
with the Carter court that it is doubtful whether an error of this magnitude can ever be
harmless” but engaging in harmless error analysis “out of an abundance of caution”).

The district court also issued the writ on a Batson violation.  This claim too generated
a dissent in the Kentucky Supreme Court.  Following voir dire, the state peremptorily struck
the only African American remaining in the jury pool.  Responding to the defense’s Batson
challenge, the prosecutor stated that the juror was struck because she answered a
questionnaire entry by saying that she “did not trust anyone.”  Id. at *15.  In response, the trial
judge “stated that Woodall was white, indicated that he was doubtful Woodall had the right
to rely on Batson, noted the objection for the record, and moved on.”  Id. at *17; see id. at *16
(quoting state court dissent’s characterization that “the trial court apparently, and erroneously,
believed that because Appellant was white, he had no ground to object to the exclusion of the
sole black juror remaining in the venire”).  The district court held that the state supreme court,
having denied the Batson claim on an improperly developed record, unreasonably applied
clearly established federal law “when it excused the trial court's failure to conduct a Batson
analysis and attempted to undertake a post hoc review of the objection with only the written
transcript before it.”  Id. at *18.  Because the court also granted relief on the Estelle/Mitchell
claim, the court did not direct the state court to conduct a Batson hearing.

156) Thomas v. Allen, 614 F.Supp.2d 1257 (N.D.Ala. 2009), aff’d, 607 F.3d 749 (11th Cir.
2010).  In this well-written, thorough Atkins opinion, the district court found Thomas, a
petitioner with mental retardation, exempt from the death penalty.  By agreement among the
parties, the district court presided over the Atkins hearing, without remanding the issue to state
court.  After the two-day hearing, the State conceded that petitioner’s IQ was presently within
a qualifying range for mild mental retardation.  The State argued, however, that Thomas failed
to satisfy Atkins’s third prong.   The main question presented to the district court, therefore,
was (1) whether Thomas “met the criteria for mental retardation prior to eighteen years of
age.” 614 F.Supp.2d at 1260.  According to Alabama law, Atkins’s third prong implicitly
raises a relevant second question and third question: whether petitioner “met the criteria for
mental retardation (2) on the date of the offense for which he was sentenced to death,” id. at
1260 n.12, and (3) “currently.”  614 F.Supp.2d at 1263  (citing Smith v. State (Ala. 2007)). 

This decision provides a lengthy and heavily cited discussion of the clinical
definitions and relevant principles.  The court discusses in some depth why Atkins requires
application of the standard error of measurement (SEM) and the Flynn effect, emphasizing
that SEM is “a critical consideration,” 614 F.Supp.2d at 1271, and that while there may be
some disagreement over what causes the Flynn effect, there is no basis for “ignoring the
phenomenon in the face of its unchallenged existence.” Id. at 1277.  Regarding adaptive
behavior, the district court emphasized the importance of clinical judgment given the
limitations of standardized assessment instruments (here the SIB-R).  The opinion also quotes
extensively from the AAIDD User’s Guide’s discussion of “best practices.” 614 F.Supp.2d
at 1289-91 (block quote from User’s Guide), and criticizes the report of respondent’s expert
(Dr. McClaren) for failing to follow the AAIDD guidelines. 614 F.Supp.2d at 1292-93
(“Regardless of Dr. McClaren’s rationalizations, this court finds that his approach to forensic
report writing leaves a great deal to be desired, especially in cases such as this one, where
important societal and legal policies collide.”).

Turning to Thomas’s functioning, the court concluded that Thomas is ineligible for
the death penalty under Atkins.   Thomas had four IQ test scores that preceded his eighteenth
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birthday: a 56 on the WISC when he was nine years old, a 68 on the California Scales of
Mental Maturity when he was thirteen, a 64 on the WISC when he was fourteen (the test
administrator concluded “[t]here appears to be little doubt about his mental retardation”), and
a 74 on the WAIS when he was sixteen.  614 F.Supp.2d at 1295.  Applying SEM and Flynn
effect, the district court found that Thomas established onset of significantly subaverage
intellectual functioning during the developmental period.  The court’s finding was not swayed
by a full scale IQ score of 77 on the WAIS obtained when Thomas was eighteen, despite the
fact that the state’s expert identified this as the most important score:  the court gave the test
score little weight because it was administered by a school counselor (not a trained
psychometrist) and the state’s expert “glossed over the Flynn effect” and “ignored the
standard error of measurement.” 614 F.Supp.2d at 1298.  More recent IQ test scores supported
significantly subaverage intellectual functioning at the time of the offense and
contemporaneous to the hearing.  

With regard to adaptive functioning in the developmental period, the court reviewed
the “dysfunctional and abusive environment” in which Thomas lived until he was twelve, 614
F.Supp.2d at 1304, six years in foster placement after DSS removed him from his parents’
home, and schooling, in which he failed first grade and was then placed consistently in special
education programs.  The reports of a social worker who supervised Thomas as a youth, the
son of Thomas’s last foster parents, and his special education teacher in high school
“uniformly revealed gross deficits in adaptive skills.” 614 F.Supp.2d at 1309.  The court
determined that Thomas’s adaptive functioning was subaverage in the areas of “functional
academics, work, social and interpersonal skills, home living and self direction,” 614
F.Supp.2d at 1312, and rejected the state’s argument that obtaining a driver’s license,
displaying an interest in mechanics, playing baseball, and enlisting in the Navy, among other
abilities, disproved mental retardation.   

On adaptive functioning at the time of the offense, the court again looked to the
records of social workers, schools, courts, and prisons, and the reports of relatives, foster
siblings, employers, and social workers.  Organizing its discussion around the skill areas from
the AAMR 9th edition, see id. at 109-10 (discussing differences between skill areas of AAMR
9th and AAMR 10th), the court rejected the state’s argument that Thomas’s ability to do
puzzles, survive on his own in and out of prison, “explain the terms of an installment
agreement,” “bargain with other inmates,” and “complete written application forms”
disproved adaptive functioning deficits.  614 F.Supp.2d at 1320.  At best, the evidence
showed deficits in some skill areas and did not disprove substantial deficits in at least two
skill areas, as the AAMR requires.  The state did not contest, and thus conceded, Thomas’s
“current” adaptive limitations. 

157) Rivers v. Quarterman, 661 F.Supp.2d 675 (S.D. Tex. 2009), aff’d sub nom. Rivers v.
Thaler, 389 Fed.Appx. 360 (5th Cir. Aug. 5, 2010). The district court granted relief on
petitioner’s Penry claim in this Texas capital case, finding that the sentencing jury had been
prevented from giving effect to Rivers’s mitigating evidence. Rivers was sentenced to death
in 1988 for the murder and sexual assault of an eleven-year-old girl. At sentencing, counsel
called a single witness, the client’s mother, “who testified about his unstable childhood, his
troubled home life, the abuse that he suffered at the hands of his mother’s companion, and his
mediocre performance in school.” 661 F.Supp.2d at 682. The jury determined Rivers’s
sentence by answering Texas’ “special issues”: whether the murder was deliberate and
whether Rivers “would commit criminal acts of violence that would constitute a continuing
threat to society.” Id. at 682-83. The district court recognized five cases in which the Fifth
Circuit has granted habeas relief on Penry claims since the Supreme Court’s decisions in
Abdul-Kabir v. Quarterman and Brewer v. Quarterman, and then applied a two-part analysis.

Successful Cases - Other Claims  2033 -- DCT



First, reviewing the claim of Penry error under § 2254(d), the court held that the jury was
unable to give full effect to Rivers’s mother’s testimony, “particularly that relating to his
turbulent home life and childhood abuse,” and that the Texas Court of Criminal Appeals’
finding to the contrary was unreasonable. Second, the court considered the state’s argument
that any Penry error was harmless. After noting that the Supreme Court had not resolved
whether Penry error is subject to review for harmlessness,  the court followed Fifth Circuit
precedent declining to make such an assessment. See 661 F.Supp.2d at 688.

158) Wiley v. Epps, 668 F.Supp.2d 848 (N.D. Miss. 2009), aff’d, 625 F.3d 199 (5th Cir. 2010).
Reviewing a Mississippi Supreme Court decision well known for its reliance upon stereotypes
about mental retardation, the district court held an evidentiary hearing and granted habeas
relief, finding Wiley exempt from the death penalty under Atkins. Previously, the state
supreme court had denied an evidentiary hearing to Wiley – who presented a psychologist’s
affidavit showing a full-scale IQ score of 68 and evidence of adaptive functioning deficits –
on the ground that he did not have mental retardation, 

[s]imply because retarded people do not operate heavy machinery, retarded
people do not drive tractors, retarded people do not hold jobs for much
longer than a year at a time, much less work two jobs at a time, retarded
people are not admitted to the radio operator school of the Army, retarded
people do not get drivers licenses, buy cars and drive cars. Further, retarded
people do not support families and see to it that all the bills are paid, retarded
people do not see to the care of others and make sure they have enough
money, a nice house, and school clothes. 

Wiley v. State, 890 So.2d 892, 897 (Miss. 2004). The state court also faulted Wiley for not
presenting, as part of his prima facie case, expert opinion and test results that would disprove
malingering. Id. 

The district court likened the state court’s failure to provide Wiley an evidentiary
hearing to a denial of the full and fair hearing requirement for competency addressed in Ford
v. Wainwright (1986), and Panetti v. Quarterman (2007). 668 F.Supp.2d at 891 (citing Rivera
v. Quarterman, 505 F.3d 349 (5th Cir. 2007)). The court agreed with the dissenting justice
from the Mississippi Supreme Court, who faulted the majority for “substituting the Court’s
evaluations of the evidence and determination that Wiley is not mentally retarded, for the
evaluation and determination [of] professional psychologists trained in psychological and
mental retardation evaluation procedures.” Id. at 891-92 (quoting Wiley, 890 So.2d at 899
(Cobb, C.J., dissenting)). The state court’s ruling not only “threaten[ed] the enforcement of
[Atkins],” it erroneously applied the state’s own precedent, which “does not require evidence
on malingering as a predicate to obtaining a hearing.” Id. Accordingly, the district court found
the state court decision unreasonable under 28 U.S.C. § 2254(d), and proceeded to assess
Wiley’s Atkins claim de novo. Id. at 892.

On the intellectual functioning prong, Wiley presented five full-scale IQ scores. Three
had been presented to the state courts: a 68 on the WAIS-III from 2003, a 73 on the WAIS-R
in 1987, a 78 on the WAIS –R in 1994. The experts who administered the earlier tests and
evaluated Wiley in state court proceedings, Daniel H. Grant and Billy R. Fox, agreed that
(given the age of the WAISR at the time it was administered and the Flynn effect) the WAIS-
R scores were approximately equivalent to the WAIS-III score of 68.  In district court, three
additional psychologists evaluated Wiley: Gerald O’Brien (for the Court), Victoria Swanson
(for the petitioner), and Gilbert Macvaugh (for the state).  Wiley scored a 70 on the WAIS-III
in 2007 (administered by Dr. O’Brien), and 80 on the SB5 in 2009 (administered by Dr.
Macvaugh). Dr. O’Brien and Dr. Swanson found that Wiley had significantly subaverage
intellectual functioning; Dr. Macvaugh did not. After discussing the standard error of
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measurement, the Flynn effect, and the practice effect, the district court concluded that the
higher SB5 score was inconsistent with Wiley’s other scores and was persuaded that, once the
WAIS-R scores were adjusted for practice effect and “the obsolescence of test norms,” all
were in the 68 to 70 range. Id. at 894. Acknowledging that Mississippi applies a strict IQ-
score cutoff at 75, the district court held that Wiley had established significantly subaverage
intellectual functioning by a preponderance of the evidence.

Turning to adaptive functioning, the court eschewed the inaccurate stereotypes that
undergirded the state court’s decision. Embracing the concept of “supports” emphasized by
the AAIDD, id. at 899, the court explained that Wiley’s ability to perform certain tasks did
not negate his adaptive limitations:

An assessment of a person’s ability to perform a task well, and the
consideration of what supports a person of a given age should need to
perform the task is largely a subjective inquiry. The weight of the evidence
in the record indicates that Petitioner can perform many tasks well, but that
his ability to learn and perform tasks speaks to certain abilities possessed by
Petitioner, but without support is significantly limited. For instance, the
record is replete with evidence that Petitioner was a very reliable, steady
worker, but it also notes that Petitioner worked part-time, manual labor jobs
that were obtained for him. Petitioner is able to learn skills, but he cannot
take verbal instruction and requires that tasks be modeled for him. The
evidence suggests that Petitioner always provided money to pay bills, but that
he did not know how to obtain services or how much they should cost.
Petitioner communicates by letter and by telephone, but he does so with the
assistance of bound notepads of information and reference aids. ... This Court
cannot discount the limitations in adaptive functioning evidenced in the
record simply because some of Petitioner’s strengths are not congruent with
stereotypical notions about what activities an individual with mental
retardation can perform.

Id. at 913.  The district court also noted that affidavits relied upon by the state court were only
minimally probative because they failed to “inform the court of what petitioner can not do”
and “d[id] not probe into how long it took petitioner to acquire a skill, how much support he
needed to perform the skill, and whether he could perform the learned skill in a new
environment.” Id.  The district court assessed the evidence according to each skill area defined
by the 1992 AAMR and DSM-IV-TR, and found significant limitations in communication,
self-direction, and functional academics..

On the onset prong, the court declined the state’s invitation to read too much into
school absences and limited formal education, and held that Wiley established limited
intellectual and adaptive functioning prior to the age of 18. Finally, with respect to
malingering, the court considered Wiley’s scores on three tests – one administered by Dr.
O’Brien (21 Word List), one by Dr. Swanson (Rey 15 Word List), and one by Dr. Macvaugh
(Test of Memory Malingering). None provided evidence of malingering. 

159) Billiot v. Epps, 671 F.Supp.2d 840 (S.D. Miss. 2009) (order amended, 2010 WL 1490298
(S.D.Miss. April 13, 2010)). The district court granted habeas relief under Ford v.
Wainwright and Panetti v. Quarterman in this pre-AEDPA case. Billiot, who was sentenced
to death for the murder of his mother, stepfather, and half-sister, filed his first habeas petition
prior to Ford in 1986, and alleged even then that his execution would violate the Eighth
Amendment because he was incompetent.  After Ford, Billiot promptly amended his petition
and the federal court remanded the case to Mississippi for an assessment of execution
competence. Six experts – three for each side – testified at the state court evidentiary hearing;
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a majority found that Billiot had paranoid schizophrenia. All but one also found, according
to examinations “at differing times over several years,” that Billiot was able to understand his
execution and the reason for it, and (as required under the Mississippi statute) to assist
counsel. 671 F.Supp.2d at 842. Finding Billiot competent, the state supreme court did not
address the implications of Billiot’s treatment with antipsychotic medication, an issue the
court deemed procedurally defaulted. 

The district court, however, viewed as central “the effect of medication on [Billiot’s]
evaluations, which requires a balancing of the State’s right to medicate him and his right to
refuse such medication.” Id. at 843. Throughout postconviction litigation, the parties disputed
whether the Ford testing should take place while Billiot was medicated or unmedicated. Id.
Billiot’s attorneys urged the latter, while the state argued that the failure to medicate itself
might violate the Eighth Amendment. As an initial step to resolve this dilemma, the district
court ordered that Billiot be evaluated by four experts over the course of several months –
while he was medicated. The court also called for an evidentiary hearing. The court
recognized that Billiot’s amended Ford claim was part of the original pre-AEDPA petition,
and considered the state court’s legal and factual findings “only in a historical context, as part
of the continuing course of Billiot’s mental illness, which all of the experts have agreed is
chronic.” Id. at 845.

Performing its own analysis, the district court focused specifically on the fact that
Billiot could not assist his attorneys (as Mississippi requires) and on the faith-based rationale
“that Billiot cannot prepare himself in any spiritual sense for death.” Id. at 882. With regard
to Billiot’s medical history, the court recognized that Billiot showed signs of psychosis in his
early teens (he received his first diagnosis of schizoprenia when he was eighteen), including
hallucinations that he was Jesus, once appearing at his mother’s bedside “with a knife, saying
that he was there to release the devil from his side.” Id. at 854. In recounting Billiot’s
treatment, primarily within prison since 1981, the court reproduced lengthy excerpts of
interviews between Billiot and mental health professionals, including one with Dr. Raquel
Gur. Dr. Gur concluded that Billiot was aware of his impending execution and that it was
because he murdered three family members, but that he lacked a rational understanding. The
state’s and the defense’s experts agreed that “Billiot suffers from severe, chronic
schizophrenia, accompanied by delusions” but differed in their “ultimate opinions.” Id. at 878.
The court found Dr. Gur’s methods and conclusions most credible and consistent with
prevailing professional mental health standards. Specifically, the court noted, “[g]iven
Billiot’s condition, it was not enough to ‘ask questions which pretty much cover the territory’
of his comprehension of his legal situation without irritating him, as was suggested by
Respondent’s experts.” Id. at 880-81. The court summarized Billiot’s situation as follows:

[Billiot’s] unalterable belief is that, as long as he stays on his medication, he
will [be] sent to a mental hospital for further treatment and ultimately will be
released. In order to demonstrate his improvement on medication, he denies
past psychotic symptoms, feigning sanity in order to further his goal of
returning to New Orleans to work. When pressed on his unrealistic belief, his
composure disintegrates, and he becomes floridly psychotic .... When Dr.
Gur pressed him on an answer, his demeanor changed. His face reddened, his
voice thickened, and he told her she was ‘going too far’ ... [and stated] ‘I
can’t go that far ....

Id. at 879. The court found Billiot’s belief of ultimate release if he continues to take his
medication a “firmly held delusion” that “has the effect of compelling [him] to deny or
underplay his mental illness even though the denial enhances, rather than diminishes, his
chances of being executed.” Id. at 882. Accordingly, the court concluded that petitioner’s
“mental condition has deteriorated to a point where he can not be executed under Eighth
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Amendment standards” – even while being treated with antipsychotic medication. Id. at 840.

160) Hughes v. Epps, 694 F.Supp.2d 533 (N.D.Miss. 2010). The district court granted penalty
phase relief on petitioner’s Atkins v. Virginia claim in this Mississippi capital case, finding
that the Mississippi Supreme Court’s rejection of the claim without an evidentiary involved
an unreasonable application of federal law. In 1996, a jury convicted Hughes, a repeat sex
offender, of the rape-murder of a sixteen-year-old girl. In state post-conviction proceedings,
Hughes alleged mental retardation, but the state supreme court denied the claim without an
evidentiary hearing. In doing so, the court favored a WAIS-R score of 81 taken at the time of
trial. Also before the state court, however, was a full-scale score of 64 from a test
administered by defense expert who further found that Hughes met the adaptive deficit and
onset requirements of the clinical definitions for mental retardation.  Noting that Hughes had
not been enrolled in special education classes and was “a conscientious and reliable
employee,” the state court held that “[n]otwithstanding the technical compliance [with state
law standard for establishing a right to an evidentiary hearing], the evidence of record in this
case overwhelmingly belies the assertions that Hughes is mentally retarded.” 694 F.Supp.2d
at 543 (quoting Mississippi Supreme Court opinion). 

After Hughes filed his federal habeas petition, the district court granted an evidentiary
hearing and allowed Hughes to expand the record. In anticipation of the hearing, two
additional experts evaluated Hughes and both determined that he had significantly subaverage
intellectual functioning (Hughes scored a 63 on a WAIS-IV examination in 2009). Both also
agreed that Hughes had significant deficits in functional academics, and that these disabilities
were present before Hughes was eighteen – one expert thought Hughes had significant deficits
in communication; and the other found adaptive deficits in the skill areas of work and home
living.  Based on these findings, and because the state could not produce any data to
substantiate the IQ score of 81, the state conceded that Hughes had mental retardation.

161) Aldridge v. Thaler, 2010 WL 1050335 (S.D.Tex. Mar. 17, 2010). Granting relief under
AEDPA on competency to stand trial and Penry v. Lynaugh claims, the district court found
this an “extraordinary case where constitutional error infected both [the] conviction and
sentence.” 2010 WL 1050335 at *1. Aldridge was sentenced to death for the murder of a
manager at the McDonald’s restaurant where he worked. When no signs of forced entry were
found at the scene, Aldridge, who frequently opened the store and was seen nearby with a gun
and cash that morning (and had a history of armed robbery), became a prime suspect. Id. The
question in federal habeas proceedings, however, was not Aldridge’s involvement but his
mental state during the crime and the impact of his severe mental illness upon his competency
at trial.

Trial counsel witnessed indications of Aldridge’s mental illness prior to trial and
received accounts of Aldridge’s bizarre behavior from his family members. Counsel retained
a psychologist who diagnosed Aldridge with schizophrenic disorder paranoid type – noting
that Aldridge had poor impulse control and “association, delusion, or hallucination disorders”
– and recommended treatment or hospitalization. Id. at *9. The psychologist found Aldridge
competent for trial, however, because he seemed to understand the legal proceedings, knew
counsel, and could communicate the facts of the crime, albeit with delusional flourishes.
During state habeas proceedings, two court appointed psychologists found that Aldridge was
at that time incompetent to represent himself or stand trial or both. One of the experts
subsequently found Aldridge incompetent to be executed, after which the state habeas
proceedings were “informally stayed” pending periodic reevaluations. Id. at *18. Over the
next decade, the state court took no action on Aldridge’s case, failing to address multiple pro
se motions, placing Aldridge in a “legal limbo” that the district court determined was an
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abdication of the state court’s judicial review and rendered the state court process ineffective
to protect Aldridge’s rights under section 2243(b)(1)(B). Id. at *19.

In 2006, eleven years after the state habeas court initially stayed the proceedings,
appointed counsel for Aldridge filed a federal habeas petition. Id. at *20. In federal habeas
proceedings, the psychologist who examined Aldridge prior to trial and found him competent
amended his opinion, noting that a reasonable professional could have found Aldridge
incompetent, and that given the benefit of information not presented to him at trial he would
have found Aldridge incompetent. Id. In addition, a clinical neuropsychologist opined that
Aldridge was not competent to stand trial, currently or retrospectively. Id. The district court
also heard testimony from trial counsel, Aldridge’s older sister, two other psychologists who
had evaluated Aldridge, and the state’s expert, who had not met or examined Aldridge but
critiqued the defense experts’ current reports, “hint[ing]” that Aldridge was malingering. Id.
at *25-27, 31-34.

Aldridge’s basic factual understanding of the legal process of his case, the district
court held, was not enough “to satisfy the right to a fair trial” without the ability to
“communicate effectively.” Id. at *28 (quoting Cooper v. Oklahoma (1996)). Citing Dusky,
the court explained that the issue “comes down to modifiers and adjectives: was his
understanding and ability to consult with counsel rational?” Id. “[R]ational,” the court stated,
“must refer to some quality of the mental illness that impedes an otherwise-adequate factual
understanding or relationship.” Id. at *29. The court determined that “Aldridge’s delirious
thoughts may have contributed to an impaired lawyer/client relationship,” and that “if
anything, Aldridge contributed to the defense [no more] than defensive theories and paranoid
concerns.” Id. at *34. Aldridge’s insistence on a delusional justification for the crime, the
court found, critically hampered his ability to assist counsel: “An incompetent defendant who
views the world through a delusional belief system – and particularly one who has
incorporated family members and attorneys into the conspiracy against him – may be
exceptionally unable to provide counsel with information that would encourage the jury
toward leniency. Delusional justification for the murder may preclude reliance on remorse or
rehabilitation as a sympathy-generating argument.” Id. at *37. Finally, because Aldridge was
subject to the same jury instructions that the Supreme Court found defective in Penry v.
Johnson (2001) and Smith v. Texas (2004), the district court also granted sentencing relief.
Id. at *46.

162) Guzman v. Sec’y Dept of Corrections, 698 F.Supp.2d 1317 (M.D. Fla. 2010), aff’d, 663
F.3d 1336 (11th Cir. 2011). The district court granted relief on petitioner’s Giglio/Brady
claims in this Florida capital case. Guzman was convicted and sentenced to death during a
1996 bench trial for the beating and stabbing murder of a male resident of a motel at which
he also resided. Guzman was drinking with the victim (Colvin) on the morning he was found
murdered in his motel room, but Guzman denied having anything to do with the crime. At
trial, Guzman’s live-in girlfriend testified to the contrary, claiming that Guzman told her he
planned to rob Colvin, and that Colvin was often drunk and had money. On the morning of
Colvin’s death, she said, Guzman had Colvin’s room keys and confessed to her that he
murdered Colvin, while showing her a diamond ring and money. The girlfriend’s story,
however, was qualified by the testimony of a detective who questioned her multiple times.
The first time, the girlfriend refused to speak about the case; the second time, she denied
knowledge of the crime; and the third time, two months later, she provided a statement
inculpating Guzman, after which she was placed in a hotel room and fed. The detective
testified that no deals were offered.

After state postconviction proceedings revealed that a payment was indeed made to
Guzman’s girlfriend, the detective acknowledged that, unknown to the prosecutor, $500 had
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been placed in her prison account for providing information that led to Guzman’s arrest. Id.
The state courts nevertheless denied Guzman’s Giglio claim, which argued that the detective
and girlfriend testified falsely regarding benefits received, and a Brady claim based on failure
to disclose the payment. The state courts found the $500 payment immaterial because (a) the
girlfriend’s credibility was otherwise impeached by evidence of her history of prostitution and
crack abuse and (b) the inculpatory facts she offered were independently corroborated by
Guzman’s former cellmate.

Equating the Giglio materiality standard with the Chapman v. California (1967)
reasonable doubt standard (“claims arising under Giglio are a type of Brady claim that have
a different and more defense-friendly measure of materiality,” 698 F.Supp.2d at 1334 n.16),
the district court held that the state courts unreasonably applied Giglio and Brady and
unreasonably determined facts underlying both claims. (citing sections 2254(d)(1) & (d)(2)).
“The $500 payment,” the district court explained, “was more than just another avenue of
impeachment against an already discredited witness. The fact that the lead detective and the
lead witness twice denied the existence of the payment is at least a tacit admission that it was
perceived to have relevance to a reasonable fact finder viewing the credibility of this witness.” 
698 F.Supp.2d at 1332. The court also noted the habeas testimony of an acquaintance of the
girlfriend’s, who said that she “told him that she had lied to law enforcement regarding
[Guzman’s] involvement in the murder because there was an outstanding warrant for her
arrest and she wanted to avoid being arrested.” Id. at 1332-33.  “[A] payment of $500,” the
court concluded, “is a significant sum to an admitted crack cocaine addict and prostitute.
[She] was the key witness in this case, and the credibility of her testimony was critical to the
State’s case against [Guzman].” Id. at 1332. 

163) Hodges v. Epps, 2010 WL 3655851 (N.D. Miss. Sept 13, 2010), aff’d, 648 F.3d 283 (5th
Cir. 2011).  The  district court granted relief on three issues in the Mississippi capital case –
penalty phase ineffective assistance of counsel [see SUCCESSFUL CASES - INEFFECTIVE

ASSISTANCE ISSUES, supra], a Giglio/Napue violation, and instructional error.  After
resolving the ineffective assistance of counsel claim, the district court determined that the
state had presented false and misleading testimony under Giglio v. United States (1970) and
Napue v. Illinois (1959) when it elicited and later emphasized testimony from the prosecutor
of Hodges’s prior burglary trial.  The prosecutor testified that he was going to recommend a
fifteen-year sentence for Hodges until the mother of the victim (Cora) in the capital case
expressed a desire for leniency. The transcript of the burglary plea hearing, however,
established that the state made no sentencing recommendation during the plea hearing;
further, the victim’s mother had not sought leniency, but had instead expressed fear of Hodges
and said she wanted him out of her life.  On direct appeal the state court had refused to
consider the plea transcript because it was not produced as evidence during the trial
proceedings, and denied the misconduct claim; in state post-conviction proceedings, the state
court found the issue barred by res judicata.  The district court recognized that this “Catch-22”
denied Hodges a fair opportunity to present the claim. 2010 WL 3655851 at *10-11.
Addressing the merits, the district court found that the state should have known from the plea
transcript that the testimony by the prior prosecutor was unfounded.  The narrative of a
victim’s mothers’ wishes winning out against a prosecutor’s interest in harsh punishment was
a powerful and misleading fiction:

[T]he State, seemingly unconcerned with the accuracy of the testimony to be
given in a trial where the result could be death, provided the jury with false
information. That information was elicited to show that Petitioner is a
remorseless liar who was shown kindness that he refused to acknowledge and
which he repaid by murdering the son of the woman who extended it. In light

Successful Cases - Other Claims  2039 -- DCT



of these facts, this Court concludes that there exists a reasonable probability
that this testimony affected the jury's judgment. 

Id. at *14.  Finding the state court unreasonably determined the facts on this issue, the district
court granted the writ.

Finally, the district court held that the trial court’s erroneous instruction on the
alternative to a death sentence, amplified by misleading prosecutorial argument, violated due
process.   The trial court instructed the jury that Hodges was eligible for life with the
possibility of parole under Mississippi law, although he was not.  The court also instructed
jurors, “If you are unable to agree upon a sentence, then the Court must sentence the
Defendant to a term of life imprisonment with the possibility of parole.”  Under Simmons v.
South Carolina, 512 U.S. 154 (1994), however, the jury should have been informed of
Hodges’s ineligibility for parole under state law.  Id. at *17.  Noting that “[t]he jury was given
a choice that did not reflect the realities of the sentencing options and precluded a jury
decision based on an understanding of those realities,” the district court held that  the
Mississippi Supreme Court’s decision unreasonably applied clearly established federal law
under Simmons.  Id. at *18.

164) Nicholson v. Branker, 739 F.Supp.2d 839 (E.D.N.C. 2010).  The district court granted relief
in this North Carolina capital case, finding that the state court unreasonably applied Atkins
v. Virginia and N.C. Gen. Stat. § 15A-2005 (which predated and substantially mirrors the
clinical definition of MR/ID approved in Atkins).  The case arose from the murders of
Nicholson’s wife and a police chief who sought to protect her.  Nicholson, involved in a bitter
breakup with his wife, threatened repeatedly to kill her and assaulted her in the days before
the murder. He agreed to move out of the trailer they shared, but demanded that she be alone
when he did so. As Nicholson packed his belongings at the trailer, however, his wife’s brother
and stepfather hid in the bedroom.  The police chief then arrived, entered and approached
Nicholson.  Nicholson shot the officer in the face, and then shot his wife repeatedly. At trial,
Nicholson and three other witnesses testified that his wife was abusive, had threatened to
shoot him with her gun, and had told the police chief to shoot Nicholson or she would. 
Finding multiple aggravating factors, the jury sentenced Nicholson to death, and the state
post-conviction court rejected his claim for exemption from the death penalty due to mental
retardation/intellectual disability.

Nicholson’s proof before the district court consisted of the trial testimony of a
forensic psychiatrist who examined him prior to trial; affidavits from two psychologists (Drs.
Hahn and Warren); the evidentiary hearing testimony of Dr. Hahn; the evidentiary hearing
testimony of a mental retardation expert (Dr. Kiricoples); and a report by a psychiatrist (Dr.
Moore) who examined Nicholson on behalf of the state Nicholson also presented lay
testimony and affidavits from family members, as well as school records. The state called no
witnesses at the evidentiary hearing and relied solely on cross-examination.

Nicholson presented two IQ scores to establish significantly subaverage intellectual
functioning.  The first was a full-scale score of 72 on the WAIS-R in 1997.  The district court
recognized the WAIS-R test was outdated and subject to a strong Flynn effect – by that time,
most specialists had switched to the WAIS-III.  See 739 F.Supp.2d at 853.  The second score
was a full-scale 66 on the WAIS-III a year later. Neither score predated Nicholson’s
eighteenth birthday, but Nicholson’s ninth grade achievement test scores placed him in the
bottom one percentile of high school students nationally, and no intervening causes were
noted to have precipitated a drop in IQ.  

With regard to adaptive functioning, the state’s expert applied the Adaptive Behavior
Assessment System (ABAS) and found that Nicholson had significant limitations in two skill
areas: functional academics and health and safety. Accordingly, the state’s expert concurred
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with the defense experts that Nicholson had mental retardation. Lay testimony supported this
finding, showing that although Nicholson worked at a car dealership for eight years, he was
only capable of menial jobs and was unable to read.  Family members added that Nicholson
relied on them to deal with his bills and transactions. In fact, the state’s only bases for
counter-argument were the trial testimony of a psychiatrist who examined Nicholson for
competence and diagnosed him with either borderline intellectual functioning or mild mental
retardation, and the testimony of a pawn shop owner who testified that Nicholson successfully
filled out the paperwork for the murder weapon.

In light of this evidence, the district court held that the state post-conviction courts’
finding that Nicholson failed to establish any of the elements of mental retardation was based
on an unreasonable determination of the facts under § 2254(d)(2).  Reviewing the evidence
de novo, the district court found that Nicholson established significantly subaverage
intellectual functioning and significant limitations in at least two adaptive skill areas by a
preponderance of the evidence.  The pawn shop owner’s testimony had little probative value
because “the portion of the form filled out by petitioner asked only for basic information such
as name, address, and birth date.”  In addition, “there was evidence from petitioner's boss,
who interacted with petitioner for many years, that petitioner could not read and would
commonly hand the paper with his daily duties listed on it to another employee to read for him
to find out what he was supposed to do.” 739 F.Supp. at 857.  The court further recognized
that, despite the lack of test scores prior to eighteen, Nicholson satisfied the onset
requirement:

Petitioner’s I.Q. scores, when considered in light of other evidence such as
the expert testimony that with no intervening trauma petitioner’s scores
would have been consistent prior to 18, demonstrate petitioner has
significantly subaverage general intellectual functioning that manifested prior
to the age of eighteen. Moreover, the results of his California Achievement
test, taken before he turned 18, are consistent with his low performance on
his I.Q. tests and support the conclusion his mental deficiencies manifested
before 18 years of age. The testing done by State expert Dr. Moore, the
assessments by Dr. Hahn and Mr. Kiricoples, along with lay evidence and
petitioner's school records demonstrate petitioner suffers from significant
limitations in at least the adaptive skill areas of functional academics and
self-direction. The evidence in the record also shows that these limitations
manifested in petitioner prior to the age of eighteen.

Id. at 857.  Finally, the district court then concluded that state court’s interpretation of the
state statute as requiring a test score before eighteen years of age was unreasonable.

165)  Young v. Conway, 761 F.Supp.2d 59 (W.D.N.Y. 2011), aff’d, 698 F.3d 69 (2nd Cir. 2012),
cert. denied sub nom. Unger v. Young, 571 U.S. 1015 (2013). The district court granted relief
in this New York robbery case, finding that the victims’ in-court identification of petitioner
was not independently reliable and the state court’s constitutional error in admitting the
victim’s identification was not harmless.  The victims, Mr. and Mrs. Sykes, were robbed in
their home by an intruder wielding an axe and clad in a blanket, which covered his body, and
a scarf, which covered all of his face except his eyes and part of his forehead.  The victims
could not assist in providing a composite sketch of the intruder immediately after the robbery,
nor were they able to choose anyone from a photo array a month later.  Petitioner was
subsequently arrested without probable cause and immediately placed in a lineup.  Mr. Sykes
was unable to identify anyone from the lineup, but Mrs. Sykes claimed to identify petitioner
on the basis of a “combination” of factors, including his face and his voice.  Petitioner was
later convicted by a jury.  On direct appeal, the New York State Supreme Court reversed on
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the ground that petitioner had been arrested without probable cause, and Mrs. Sykes’ lineup
identification was therefore improper.  On remand, the trial court determined that Mrs. Sykes
was independently able to identify petitioner from her observation of his eyes on the night of
the crime, and again permitted her to identify petitioner in court.  Petitioner was convicted
again, and the appellate court affirmed, holding that the state had proven by clear and
convincing evidence that the victim had an independent basis for her in-court identification
because, although petitioner’s “face was partially covered, she had a clear view of [his] eyes
in well-lit conditions for approximately 5 to 7 minutes and she studied his face in an effort to
determine whether he was someone she knew.” 761 F.Supp.2d at 68.  The New York Court
of Appeals granted petitioner leave to appeal, but ultimately concluded that the lower court’s
conclusion was a finding of fact, which was beyond the Court of Appeals’ power to review
if supported by the record.  

On federal habeas review, the district court held that the state court’s adjudication of
petitioner’s claim was contrary to, and involved an unreasonable application of, United States
v. Wade, 388 U.S. 218 (1967), which requires a court in these circumstances to consider
various factors, including:  (1) the prior opportunity to observe the alleged criminal act; (2)
the existence of any discrepancy between any pre-lineup description and the defendant’s
actual description; (3) any identification prior to the lineup of another person; (4) the
identification by picture of the defendant prior to the lineup; (5) failure to identify the
defendant on a prior occasion; and, (6) the lapse of time between the alleged act and the
lineup identification.  First, the district court held that the New York Court of Appeals erred
in finding that its review of this issue was limited to issues of law.  Instead, the district court
observed that the Wade inquiry involves a mixed question of law and fact.  Essentially, the
New York Court of Appeals did not decide the independent source issue, which required the
district court to look through its opinion to the last reasoned opinion of the Appellate Division
affirming the conviction.  The district court held that all of the overwhelming majority of the
Wade factors favored petitioner’s argument and none of them favored the government. The
court went on to conclude that the error was not harmless given the importance of the in-court
identification testimony and the relative weakness of the remainder of the prosecution’s case
against petitioner.

166) Valentin v. Mazzuca, 2011 WL 65759 (W.D.N.Y. Jan. 10, 2011).  The district court granted
relief in this New York robbery case, finding that the prosecution violated Brady v. Maryland
when it failed to disclose the criminal history of the only testifying eyewitness to the robbery. 
After agreeing with the state court’s determination that the evidence was favorable and had
been suppressed, see 2011 WL 65759 at *17-18, the district court held that the state court had
“erroneously and unreasonably performed a ‘sufficiency of the evidence’ review in deciding
the materiality issue.” Id. at *20.  The court went on to explain that the prosecution’s case for
guilt was “more akin to a house of cards than a foundationally sound structure, and that it was
more than reasonably possible that the only eyewitness’s criminal record “could have been
the card that toppled the house.” 2011 WL 65759 at *21.

167) Merritt v. Hoke, 2011 WL 198104 (N.D.W.Va. Jan. 18, 2011).  The district court granted
relief in this Kentucky robbery case, finding that the state violated Brady v. Maryland by
withholding a pre-trial immunity agreement with its primary witness, Kasey Thacker.  At trial,
Thacker claimed that she had invoked her Fifth Amendment rights, but that the court had
ordered her to testify and granted her immunity.  In fact, Thacker, her attorney and the state
had agreed two weeks prior to petitioner’s trial that, if Thacker invoked the Fifth Amendment,
the prosecution would request that the trial judge grant her immunity.  The district court held
that the state’s suppression of this agreement was material because “there is an undeniable

Successful Cases - Other Claims  2042 -- DCT



difference between the way a juror perceives the credibility of a witness ordered to testify
against her will versus a witness merely following a pre-orchestrated plan between the State
and her counsel.”  Id. at *12.  The court also noted that Thacker’s testimony was the only trial
evidence that was particularly incriminating, and that the prosecutor compounded the Brady
violation by bolstering Thacker’s credibility in his closing argument.  Although petitioner’s
Brady claim was adjudicated on the merits in his state post-conviction proceedings, the
district court did not discuss or appear to apply § 2254(d).

168) Clarke v. McNeil, 2011 WL 767512 at *11 (S.D. Fla. Feb. 25, 2011).  The district court
granted relief in this Florida case, finding that petitioner’s conviction for “Felony causing
bodily injury” under a criminal statute that had been materially amended (to include, among
other things, an intent element not contained in the prior version) months before the crime,
amounted to “fundamental error” and a due process violation.  As a result of the error,
petitioner was charged, indicted and tried under the old version of the statute, and the element
of intent – which was disputed at trial – was not part of the jury’s instructions.  After
determining that petitioner had indeed been tried for the wrong offense, the district court
concluded that “Petitioner is entitled to ... relief under 28 U.S.C. § 2254(d) because an
essential element of the operative amended Fla. Stat. § 782.051 (intent) was not undisputed
and Petitioner was convicted of a nonexistent offense, violating federal due process
principles.”

169) Jones v. Thaler, 2011 WL 1044469 (S.D. Tex. Mar. 3, 2011), aff’d, 541 Fed.Appx. 399 (5th
Cir. 2013).  The district court granted penalty phase relief in this Texas capital case, finding
that the trial court’s use of a “nullification” instruction involved an unreasonable application
of the rule of Penry v. Lynaugh (Penry I), as exemplified in Penry v. Johnson, 532 U.S. 782
(2001) (Penry II), and more recent Supreme Court decisions.  At the penalty phase of his trial
for the murder of a police officer, petitioner presented the testimony of a psychologist who
concluded that he had an “empty vessel” personality, which meant that his moral beliefs were
shaped by the strongest influence available to him at the time. The psychologist testified that
because of this condition, it was impossible to predict petitioner’s future behavior, but that
individuals with an “empty vessel” personality often become model prisoners; he later
acknowledged that the same trait could increase petitioner’s susceptibility to negative
influences.  Pursuant to Texas law, the jury was instructed to answer  the two “special issues”
– whether petitioner posed a future danger, and whether he acted deliberately and with a
reasonable expectation that the victim would die as a result of his actions. The court further
instructed the jurors to consider petitioner’s mitigating evidence and, if they determined that
the evidence warranted a life sentence, to give effect to that determination by answering “no”
to one of the special issues.  The jury answered both special issues affirmatively, the trial
court sentenced petitioner to death, and the Texas Court of Criminal Appeals (CCA) affirmed. 

Recognizing that petitioner’s sentence “suffered from the same flaw” as a number of
others overturned by the Supreme Court in recent years, the district court held that the CCA’s
“decision to the contrary was objectively unreasonable.” 2011 WL 1044469 at *5.  “The
supplemental ‘nullification’ instruction,” the court explained, “was plainly inadequate to
avoid the constitutional infirmity condemned by Penry I, as is made abundantly clear by the
Supreme Court's subsequent decision in Penry II.  Id. The court went on to add that, “[t]his
is not an issue about which reasonable jurists could disagree; the nullification instruction
approved by the [CCA] did nothing to permit jurors to give effect to mitigating evidence that
does not specifically negate one of the statutory special issues. As Penry II, Tennard [v.
Dretke], Smith [v. Texas], Brewer [v. Quarterman], and Abdul-Kabir [v. Quarterman] all
make clear, this is constitutionally unacceptable. The [CCA’s] opinion to the contrary was
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therefore nreasonable, and Jones is entitled to a new sentencing hearing.” Id.

170) Johnson v. Bartos, 2011 WL 836807 (D.Ariz. Mar. 9, 2011).  The district court granted
relief in this Arizona case, finding that petitioner’s right to due process was violated when the
trial court erroneously instructed the jury on the mental element of aggravated assault.  On
November 12, 1994, two Phoenix police officers made a traffic stop in a residential
neighborhood. While the officers were speaking with the occupants of the vehicle, six people
gathered around the site of the stop.  Petitioner, who was standing in a yard 325 feet away,
shot one of the officers in the leg with a scoped rifle.  Petitioner was charged with one count
of attempted murder (Count 1), two counts of aggravated assault with respect to the police
officers (Counts 2 and 3), and six counts of aggravated assault as to the bystanders (Counts
4 through 9).  The indictment alleged that all but two of the offenses were “dangerous
felonies” qualifying petitioner for enhanced punishment.  The trial judge instructed the jury
that a “dangerous offense” involves “the intentional or knowing infliction of serious physical
injury or the use or exhibit of a deadly weapon or dangerous instrument.”  Id. at *1.  As to
Counts 2 and 3, the trial judge instructed the jury that the State had to prove that petitioner
“intentionally put another person, that [he] knew or had reason to know was a police officer,
in reasonable apprehension of immediate physical injury” and “the assault was aggravated by
... use[] [of] a deadly weapon.”  Id.  As to Counts 4 through 9, the trial court gave the same
instruction except it omitted the requirement that the defendant knew or had reason to know
that the victim was a police officer.  During deliberations, the jury sent a note stating “[w]e
are confused on the word intentionally as it refers to counts 4 through 9 – is intent to use a
weapon the same as intent to do bodily harm?” Id. The trial court responded that
“intentionally means intent to do the act that you do.”  Id.  On appeal, the Arizona Court of
Appeals reversed the convictions on Counts 1 and 4 through 9.  In Arizona, to be convicted
of aggravated assault, a defendant must intend both conduct (using a deadly weapon) and a
result (placing another person in reasonable apprehension of imminent physical injury).  The
Court of Appeals found that the trial court’s response to the jury’s note was erroneous because
it directed the jury to apply the intent element only to the conduct and not also to the result. 
The court emphasized that the jury’s note was explicitly directed at Counts 4 through 9 and
that there was nothing in the record to suggest that the jury was confused as to the intent
element of Counts 1 through 3.  After the Arizona Supreme Court denied review, petitioner
sought federal habeas corpus relief.  The district court held that the state court applied a
standard contrary to federal law when determining the harmfulness of the state trial court’s
erroneous instruction.  Chapman v. California, 386 U.S. 18 (1967), requires that in reviewing
for harmlessness on direct review, the court must presume that the error resulted in harm and
place the burden on the prosecution, not the defendant, to prove that the error was harmless
beyond a reasonable doubt.  Here, however, the state court not only failed to identify
Chapman or to expressly apply its standard, but instead, applied an antithetical presumption
that the error was harmless and rejected the claim when petitioner failed to prove the contrary. 
There was no reason for the distinction in the jury’s question to begin with, since the same
intent standard applied to all counts.  Moreover, the trial judge’s response was not limited to
a specific count or issue.  Thus, the state court should have presumed that the erroneous
instruction was prejudicial to petitioner on all counts and placed the burden on the
government to show otherwise.  In reaching these conclusions, the district court did not
mention § 2254(d), Brecht v. Abrahamson or Fry v. Pliler.

171) Duran v. Cate, 2011 WL 864341 at *4 (S.D. Cal. March 9, 2011), vacated and remanded,
491 Fed.Appx. 842 (9th Cir. Nov. 29, 2012).  The district court granted relief in this
California carjacking and robbery case, finding that petitioner did not knowingly and
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voluntarily waive his right to counsel under Faretta v. California, 422 U.S. 806 (1975). 
Petitioner was charged with carjacking, robbery, and related charges.  During the pendency
of his case, petitioner sought to represent himself.  At a hearing on the matter, the trial court
asked petitioner to fill out an “Acknowledgment Concerning Right to Self-Representation”
form which stated that the maximum punishment that could be imposed for the charged
offenses was 20 years.  Petitioner represented himself at trial and was convicted on several
charges.  Petitioner admitted to several prior charges which amounted to two strikes and two
prison priors, including one violent prison prior.  The trial court ultimately sentenced
petitioner to 30 years to life.  The state courts affirmed on direct review and summarily denied
post-conviction relief. In federal habeas, the district court held that, applying Faretta’s
generalized standard to the facts of petitioner’s case, petitioner’s waiver was not voluntary
and intelligent because of the material understatement of the maximum penalties he faced. 
This resulted in a violation of the Sixth Amendment to which a harmless error analysis does
not apply.  “Accordingly,” the court concluded, “the trial court’s decision to accept
petitioner’s Faretta waiver as knowing and intelligent was contrary to, and an unreasonable
application of, clearly established federal law, as determined by the Supreme Court.”

172)   Bennett v. Warden, 782 F.Supp.2d 466 (S.D. Ohio 2011).  The district court granted relief
in this Ohio child sexual assault case, finding that the trial court violated due process and the
Double Jeopardy Clause by permitting petitioner to be charged with ten counts of sexual
battery and forty counts of rape, with each count involving identical allegations and lacking
any specificity.  At trial, the prosecution admitted that the charges stemmed from a generic
pattern of alleged abuse against the daughter of petitioner’s girlfriend, and were based largely
on the victim’s numerical estimate of how often the abuse occurred, rather than on sixty
separately identifiable instances of abuse.  Trial counsel did not raise this issue at trial, and
the state court on direct appeal held that petitioner’s claim was procedurally barred.  In federal
habeas, the district court held that petitioner had established cause for the default by
demonstrating that trial counsel was ineffective for failing to preserve the issue of the
multiplicitous indictment, and that appellate counsel was ineffective in failing to raise the
ineffective assistance of trial counsel claim on direct appeal.  The district court further held
that petitioner was prejudiced, explaining that under the Sixth Circuit’s decision in Valentine
v. Konteh, 395 F.3d 626 (6th Cir. 2005), which construed and applied Russell v. United States,
369 U.S. 749 (1962), the practice of charging based on a general pattern of abuse violates a
criminal defendant’s rights to fair notice of the charges against him, and to protection against
double jeopardy.

173) Gumm v. Mitchell, 2011 WL 1237572 (S.D. Ohio Mar. 29, 2011), aff’d, 775 F.3d 345 (6th
Cir. 2014).  The district court granted relief in this previously capital (petitioner’s death
sentence was set aside pursuant to Atkins v. Virginia) Ohio murder case, finding that the
prosecution violated Brady v. Maryland, petitioner’s due process rights were violated by the
admission of irrelevant prior bad act evidence, and the prosecutor’s misconduct deprived
petitioner of a fair trial.  Based largely on his confession, petitioner was originally convicted
and sentenced to death for the aggravated murder, kidnapping, and attempted rape of a 10-
year-old boy.  After securing relief from his death sentence under Atkins, petitioner pursued
federal habeas relief from his conviction, and the district court concluded that he was entitled
to relief on three grounds.  

First, the court found that the state had failed to turn over a array of Brady material,
including:  (a) inculpatory statements by three other suspects; (b) information concerning
local sex offenders who were questioned about the victim’s death; (c) information concerning
other individuals seen in the area at the time of the crime; (d) information about others who
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were with the victim on the night of the crime; (e) information that would have called into
question the testimony of a state witness who claimed that the victim never played in the
vacant building where his body was found; (f) evidence that was inconsistent with the
prosecution’s theory about what time the victim was killed; and, (g) information that gym
shoes belonging to another suspect matched the gym shoe marks found on the victim’s body. 
While the state court found that the undisclosed evidence was not material and did not
undermine confidence in the verdict, the district court held that this conclusion involved an
unreasonable application of clearly established federal law.  The court explained that although
much of the undisclosed evidence was not itself admissible, it could have led defense counsel
to admissible evidence.  The court went on to add that “[t]here was no physical evidence
linking petitioner to the crime.  The police officers had only petitioner’s confession which,
because of his mental retardation and his heightened susceptibility to police coercion, must
be viewed with some skepticism.”  Id. at *8.  

Second, the district court held that petitioner was entitled to relief on his claim that
the prosecution’s introduction of evidence that petitioner once told his neighbor that he had
“fucked a horse” violated his right to a fundamentally fair trial.  The state courts held that
even if this evidence should have been excluded, the prosecutor did not dwell on it and, on
the whole, petitioner received a fair trial.  The district court held that the state court’s decision
was based on an unreasonable determination of the facts in light of the evidence presented. 
Although the neighbor’s testimony on this issue was brief, it was “egregiously unreliable” and
“among the most outrageously inflammatory evidence this Court has ever read in a capital
case transcript.”  Id. at *9.  Additionally, the district court held that petitioner’s due process
and confrontation rights were violated by the erroneous introduction of hearsay statements
from his medical records which, also recounted irrelevant prior bad acts, such as the fact that
petitioner lied, became rowdy when he drank, was cruel to animals, solicited oral sex from
someone, tried to rape his sister’s friend, and burned a boy with a hot spoon.  The state court
held that the records, including the hearsay statements they contained, were admissible
because petitioner’s expert witness had reviewed them in formulating his opinion.  The
district court concluded that the fact that the expert reviewed the documents did not make the
hearsay statements admissible and the admission of this evidence deprived petitioner of a fair
trial.  

Finally, the district court held that the prosecutor’s improper pattern of misconduct,
evidenced primarily by the Brady violation and the introduction of inadmissible prior bad act
evidence, deprived petitioner of a fundamentally fair triall.  The state court’s conclusions that
petitioner received a fair trial and that any errors were harmless were contrary to, or involved
an unreasonable application of, clearly established federal law.

174) Andazola v. Woodford, 2011 WL 1225979 (N.D. Cal. Mar. 31, 2011).  The district court
granted relief on petitioner’s Brady v. Maryland claim in this California attempted murder
case.  The charge arose out of a shooting during a gathering at petitioner’s home.  Various
eyewitnesses gave conflicting accounts regarding who shot the victim and under what
circumstances.  At trial, one of the investigating officers – Salgado – testified that two of the
eyewitnesses made oral statements to him that conflicted with their written and recorded
statements.  The witnesses denied these oral statements and insisted Salgado had falsified
them.  After his conviction was affirmed on direct appeal, petitioner sought state habeas relief,
asserting his Brady claim and supporting it with a report indicating that Salgado was under
investigation for falsifying police reports at the time of his testimony against petitioner, and
later pled “‘no contest’ to five felony counts of falsifying police reports.” 2011 WL 1225979 
at *10.  Despite this evidence, the state court summarily denied relief.   In federal court, the
parties agreed that the prosecution had suppressed favorable evidence that Salgado had
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engaged in a pattern of falsifying police reports in other cases, and he was under criminal
investigation for that conduct at the time of his testimony at petitioner’s trial.  As a result of
the stipulation, the only issue for the district court was whether the undisclosed information
was material.  After reviewing the evidence, the district court concluded:

[T]he issue of materiality is not a particularly close call. Not only did
Salgado's alleged misconduct in the other cases occur during the same period
that the investigation in this case was being conducted, the misconduct – the
falsification of evidence – was very similar to the allegations of misconduct
made by two of the prosecution’s witnesses in this case .... This was, no
doubt a tough case for the prosecution. A man was shot under circumstances
that should have produced eyewitnesses. The only person purporting to be an
eyewitness before trial, denied being an eyewitness at trial and further denied
making pretrial statements to Officer Salgado implicating Andazola. Thus
Salgado’s testimony concerned the only purported eyewitness to the
shooting, and it was quite properly characterized as the lynchpin of the
prosecution's case. Given the allegations regarding Salgado’s misconduct in
this very case, combined with the importance of his testimony to a successful
prosecution, the court easily finds that the withheld information regarding
Salgado’s similar misconduct in other cases was material and prejudicial. ...
The court, therefore, concludes that the state courts’ summary denials of
Andazola’s Brady claim were indeed contrary to, or involved an
unreasonable application of, clearly established Federal law, as determined
by the Supreme Court of the United States.

2011 WL 1225979 at *12. 

175) Cromwell v. Prosper, 2011 WL 1497080 (E.D. Cal. April 19, 2011).  The district court
granted relief on petitioner’s Miranda v. Arizona claim in this California felon in possession
case.  Petitioner, a parolee, was pulled over after an officer spotted him driving without a front
license plate.  He gave the officer his true name, but did not mention that he was on parole. 
After the officer ran a records check, which disclosed that petitioner was on active parole and
was therefore subject to a parole search condition, the officer placed him in the back of the
patrol car and shut the doors, which engaged an automatic locking mechanism.  The officer
conducted a search and found a firearm in the trunk of the car.  The officer showed the gun
to petitioner’s passenger, who explained that he and petitioner had just picked up the gun from
petitioner’s parents house, and that petitioner was going to use the gun to go shooting with
his boss on the following day.  The officer then returned to his patrol car, opened the rear
door, and asked petitioner if he knew anything about the gun.  Petitioner said he had no idea
that the gun was in the car and that the car belonged to his mother. The officer then
confronted petitioner with the passenger’s contrary statement, and petitioner admitted that the
passenger’s statement was true.  Based on this admission, petitioner was charged and
convicted of being a felon in possession of a firearm and driving without a license.  At trial,
petitioner objected to the admission of his unwarned statements to the police officer as a
violation of Miranda, but the objection was overruled.  On appeal the state court concluded
that there was no Miranda violation because petitioner was not in custody when he made the
incriminating statements.  

The federal district court held that the state court’s decision involved an unreasonable
application of clearly established Supreme Court precedent.  Relying on Berkemer v.
McCarty, 468 U.S. 420, 440 (1984), the court explained that while an individual subject to
a routine traffic stop ordinarily need not be given Miranda warnings, such warnings are
required if a person is subjected to treatment that renders him “in custody” for practical
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purposes.  Here, petitioner was in custody once the officer locked him in the back of the car
and located the firearm in the trunk of the car, and he was therefore entitled to the protections
of Miranda.  The court went on to conclude that the Miranda violation was not harmless
under Brecht, because without petitioner’s incriminating statements, the prosecution had
virtually no evidence of knowledge, a required element of the charged offense. 

176) Browning v. Workman, 2011 WL 2604744 (N.D. Okla. June 30, 3011), aff’d sub nom.
Browning v. Trammell, 717 F.3d 1092 (10th Cir. 2013).  The district court granted guilt-or-
innocence phase relief on petitioner’s Brady v. Maryland claim in this Oklahoma capital case. 
Petitioner “was convicted of attempting to kill his pregnant ex-girlfriend; Cenessa Tackett;
killing Ms. Tackett’s parents; and setting fire to their home.”  2011 WL 2604744 at *1.  His
defense was that “his co-defendant Shane Pethel planned and committed these acts with Ms.
Tackett, who possessed a financial motive to commit the crimes.”  Id.  “Physical evidence
linking [petitioner] to the crime was virtually non-existent.”  Id.  Instead, the state’s case
rested on Tackett, who “was the key witness and sole eyewitness in the prosecution’s case.” 
Id.  Prior to trial, petitioner moved the prosecution to produce Ms. Tackett’s mental health
records.  After an in camera review of the records, the trial court found “that they contained
no exculpatory material that must be disclosed, absent a waiver [of the psychotherapist-patient
privilege] from Ms. Tackett.”  Id.  The trial court then placed the documents under seal. 
Petitioner was convicted and sentenced to death in state court.  On direct appeal, the
Oklahoma Court of Criminal Appeals (OCCA) also reviewed the sealed documents and found
that they contained “nothing material to either guilt or punishment” and “nothing favorable
to the defendant.”  Id. at *4.

Petitioner then sought federal habeas relief, asserting that “the trial court’s refusal to
order disclosure of Ms. Tackett’s mental health records, which were in the possession of the
prosecution  deprived him of his right to access exculpatory evidence under the Due Process
Clause of the Fourteenth Amendment and Brady v. Maryland, 373 U.S. 83 (1963), and denied
him the rights to cross-examination and confrontation under the Sixth Amendment.”  Id. at
*3.  Because the district court granted relief on the due process claim, it did not reach the
Sixth Amendment claims.  The district court found that the documents showed Ms. Tackett: 
(1) “was suffering from severe mental illness;” id. at *6; (2) “suffered from memory deficits,
poor judgment, trouble distinguishing reality from fantasy, was manipulative and was
potentially a danger to others,” id.; (3) “exhibited a pronounced disposition to lie,” id. at *7;
and, (4) was “dramatically impaired [in] her ability to perceive and tell the truth.” Id.  The
district court held that the OCCA had “identified the correct legal principles by citing Kyles,
Bagley and Brady,” id. at *6 (internal citations omitted), but had unreasonably applied that
law in two respects.  First, the district court held, “[t]here is no reasonable argument or theory
that could support the OCCA’s conclusion that the sealed material contained nothing
favorable to [petitioner’s] defense.” Id. at *7.  “Second, the OCCA’s conclusion that the
sealed mental health records contain nothing material either to guilt or punishment was an
unreasonable application of Supreme Court law to the facts of this case.”  Id.  Given that Ms.
Tackett was the sole witness against petitioner at trial, and that “her credibility and veracity
were already shown to be suspect” due to inconsistent statements and admissions she made
at trial, the district court held that the state court’s decision was unreasonable because “a fair
minded jurist could determine that the withheld favorable evidence put the whole case in such
a different light as to undermine confidence in the verdict.”  Id. at *9.  

177) Stephens v. Haley, 823 F.Supp.2d 1254 (S.D.Ala. 2011).  The district court granted summary
judgment for the petitioner on a Batson claim in this Alabama capital case.  Stephens, a black
male, was tried by a jury composed of seven white jurors and five black jurors following the
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State’s use of 21 of 23 peremptory challenges to eliminate black prospective jurors.  Although
the trial court found that Stephens had made a prima facie case of racial discrimination, after
hearing the State’s race-neutral explanations the trial judge overruled the Batson motion.  On
direct appeal, Stephens argued that some of the reasons given for strikes by the State were
“ridiculous,” e.g., the prospective juror was chewing gum, and pointed out that although
numerous strikes were premised on information that the State had obtained through
investigation of the prospective jurors, the prosecution failed to question the jurors about that
information during voir dire.  The Alabama Court of Criminal Appeals (CCA) concluded that
the “tenets of Batson ... have been minimally satisfied,” and that under a clearly erroneous
standard of review the State had provided sufficiently race-neutral reasons for the challenges.
823 F.Supp.2d at 1261. 

The federal district court found that the CCA unreasonably applied Batson by failing
to consider “all relevant circumstances.” Specifically, the state appellate court never
addressed Stephens’ argument about the State’s lack of voir dire on the extra-record
information even where a juror’s response during general voir dire contradicted the State’s
information.   Having found that §2254(d) did not preclude relief, the district court reviewed
the Batson claim de novo and found that the State’s use of peremptory strikes to exclude 81%
of remaining eligible black venire members was “unlikely to be the product of happenstance,”
and was, “at the least, indicative of discriminatory intent.” 823 F.Supp.2d at 1276. Rather than
analyzing each individual peremptory strike, the district court looked only to one because the
State’s explanation for that strike “contain[ed] such a clear indication that race was, in fact,
a basis for their strikes” that the court harbored “no doubt” in holding that a Batson violation
occurred. Id.  The State’s explanation for the strike was that it had received information that
the juror, whose cousin was a State Trooper, had “kinspeople” who had been in criminal
trouble.  Id.  During group voir dire, however, the juror had not responded when asked
whether family members or close friends had been charged with criminal offenses.  The State,
however, failed to question the juror on the seeming discrepancy, suggesting to the district
court that the explanation for the strike was a sham and a pretext for discrimination.  (The
juror was asked during post-conviction proceedings whether she had had “kinspeople” who
had been in criminal trouble at the time of voir dire and she answered in the negative.)  In
addition, before the same juror was struck, the State had two regular strikes remaining and one
alternative strike.  At that time, three white prospective jurors remained in the venire with on-
the-record information about familial criminal involvement.  The State ultimately struck two
of these potential jurors but failed to strike the third, again a fact tending to show purposeful
discrimination.  Finally, the district court found that the juror-related notes by the four
attorneys working for the State indicated that the reason provided for the strike was a pretext
for discrimination given that none of the attorneys referenced the purported “kinspeople” who
had criminal trouble.  The district court also found that the case for discrimination went
beyond that juror and included “broader patterns of practice during the jury selection.”  Id.
at *19.  The reliance on outside-the-record information that contradicted potential jurors’ in-
court representations, with no voir dire on the issue by the State, occurred in connection with
six other black prospective jurors.  In contrast, when two white potential jurors revealed
family criminal involvement, the prosecution asked further questions on the subject.  Finally,
the district court noted the deposition testimony of the attorney who provided the State’s
reasons for the strikes, in which the attorney explained a notation he made to indicate jurors
he did not think much of.  This notation only appeared by the names of black prospective
jurors.  The district court concluded: “The record in this case compels a finding that the
State’s use of a peremptory strike ... to dismiss [the juror] constituted intentional
discrimination ....” Id. at 1278.
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178) Hash v. Johnson, 845 F.Supp.2d 711 (W.D.Va. 2012).  The district court granted relief on
four grounds in this Virginia non-capital murder case: (1) trial counsel was ineffective for
failing to investigate and impeach Paul Carter, a jailhouse snitch; (2) trial counsel was
ineffective for failing to investigate and present an alternate theory of the crime; (3) the state
failed to disclose its agreement with Carter and failed to correct Carter’s false testimony that
he did not expect anything in exchange for his testimony in violation of Giglio v. United
States, 405 U.S. 150 (1972), and Napue v. Illinois, 360 U.S. 264 (1959); and, (4) members of
the sheriff’s office and the prosecutor’s office committed egregious misconduct during the
investigation and prosecution of petitioner resulting in a “conviction ... brought about by
methods that offend ‘a sense of justice,’” Rochin v. California, 342 U.S. 165 (1952), in
violation of petitioner’s due process rights.  [for a summary of the first and second grounds,
see SUCCESSFUL CASES - INEFFECTIVE ASSISTANCE ISSUES, supra].

Petitioner was charged with murder for the shooting death of an elderly woman,
Thelma Scroggins.  Lacking any physical evidence against petitioner, the prosecution instead
relied on testimony from three witnesses: Eric Weakley testified that he, petitioner and
another teenage boy, Jason Kloby, attacked Scroggins in her home where petitioner and Kloby
then shot her in the head two times each; Alesia Shelton testified that she overheard petitioner
and Kloby talking about how they were going to kill Scroggins on the night of the crime and
that later Kloby told her how he and petitioner killed the victim and petitioner “yes-yeah,”;
and Paul Carter testified that petitioner confessed to the crime while they were incarcerated
together.  Carter admitted that he asked investigators on petitioner’s case to speak to the U.S.
Attorney about his federal drug charges but claimed the investigators never followed through.
Carter also insisted that it was his understanding that his testimony in the state court
proceedings against petitioner would not have any impact on his federal sentence.  Petitioner
was convicted of capital murder and sentenced to life without the possibility of parole
(petitioner was 15 years old at the time of the crime).  In his state habeas proceedings,
petitioner raised claims of prosecutorial misconduct and ineffective assistance of counsel.
After allowing petitioner to conduct some discovery, the state habeas court held a hearing. 
State officials denied any wrongdoing with regard to Carter.  Trial counsel admitted that they
did not obtain Carter’s federal file, which included 25 letters written by Carter about his
expectation of a sentence reduction in exchange for his testimony against petitioner, and
admitted that it would have been a good idea to do so.  The state habeas court denied all of
petitioner’s claims in an unpublished letter opinion, and the Supreme Court of Virginia
limited its review to only two assignments of error and affirmed on those issues.  

In federal habeas proceedings, the district court permitted petitioner to conduct
additional discovery, which produced the following new evidence:  (1) despite prior testimony
to the contrary, an investigator did indeed make a deal with Carter in which he promised to
speak to the U.S. Attorney in exchange for Carter’s testimony; (2) despite earlier denials by
the state, sheriff’s office officials did intentionally transfer petitioner to the facility where
Carter was housed and the prosecutor in petitioner’s case admitted that this was done for the
specific purpose of exposing petitioner to Carter; (3) the prosecution failed to disclose a deal
with Weakley in exchange for his testimony against petitioner; (4) Weakley had since
recanted his testimony against petitioner and claimed that all of the details of the murder were
fed to him by state authorities; (5) state investigators now admit that they “may have” shown
Weakley pictures of the crime scene and discussed other details of the crime; (6) the state did
not disclose that interviews with Weakley were recorded and these recordings show
investigators feeding information to Weakley and guiding his answers to their questions; (7)
the state did not disclose that both Weakley and Shelton gave inconsistent statements and lied
numerous times in discussions with law enforcement officials before ultimately settling on
their proposed testimony against petitioner; (8) the state did not disclose that both Weakley
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and Shelton failed polygraph examinations regarding their statements implicating petitioner;
and, (9) the state did not disclose significant information implicating another suspect, Jeffrey
Scott, who may have committed the crime.  

In federal habeas proceedings, petitioner asserted two due process claims. First,
petitioner argued that state officials failed to disclose their agreement with Carter and failed
to correct his false testimony.  Although the overwhelming majority of facts in support of this
claim were not presented to the state court, the state conceded that petitioner could show
cause and prejudice with regard to this claim.  The state argued, however, that the
prosecution’s promises to Carter were not sufficiently definite to require disclosure.  The
district court rejected this contention, noting that the state’s investigators conceded that they
made a promise to Carter and, moreover, that the prosecutor repeatedly argued at trial that no
promises had been, and that state and federal court are “totally different” such that it was not
even possible for Carter to expect a benefit in federal court in exchange for his state court
testimony.  The prosecutor later conceded that his argument was false and misleading.  Thus,
the district court weighed the effect of Carter’s false testimony (which went uncorrected by
the state), bolstered by the prosecution’s closing argument against “the complete lack of
physical evidence connecting [petitioner] to the crime and the contradictory testimony of the
other witnesses.”  The court concluded that there was a reasonable likelihood that the jury
would have reached a different result without the false testimony and held that the state’s
failure to disclose the agreement with Carter and its subsequent bolstering of his false
testimony violated petitioner’s due process rights under Giglio and Napue.  

Finally, petitioner argued that state officials committed misconduct during the
investigation and prosecution of his case resulting in a violation of his due process rights. 
After determining that petitioner had overcome the procedural default of this claim by
satisfying the Schlup v. Delo actual innocence standard, the district court held that it could
“consider all of Petitioner’s evidence and need not address Pinholster’s purported exception.” 
845 F.Supp.2d at 748-49.  The district court recounted the new information petitioner had
amassed as a result of the federal discovery process and concluded that it amounted to a
“cavalcade of evidence ... demonstrating police and prosecutorial misconduct.”  Id. at 749. 
The majority of this misconduct was done intentionally by or with knowledge of the
prosecution, the district court determined that it violated due process.  The investigators’
coaching of Weakley during his interviews was more accurately characterized as police
misconduct, which the district court determined rose to the level of “‘outrageous
misconduct.’” Id. at 751 (quoting United States v. Dyess, 478 F.3d 224, 235 (4th Cir. 2007)). 
The district court granted habeas relief on this claim as well.  In sum, the district court noted
that it was “disturbed by the miscarriage of justice that occurred in this case and ... that
[petitioner’s] trial is an example of ‘an extreme malfunction in the state criminal justice
system.’” Id. at 752 (internal quotations omitted). 

179) Izaguirre v. Lee, 856 F.Supp.2d 551 (E.D.N.Y. 2012).  The district court granted relief on
petitioner’s vindictive sentencing claim in this New York manslaughter case where the trial
judge announced during pre-trial plea negotiations that if petitioner refused the state’s plea
offer and proceeded to trial on manslaughter charges, the judge would impose the statutory
maximum sentence of 25 years.  Petitioner raised a vindictive sentencing claim on direct
appeal, but the state court rejected it as simply without merit.  On federal habeas review, the
district court identified North Carolina v. Pearce, 395 U.S. 711, 725 (1969), and United
States v. Goodwin, 457 U.S. 368, 373 (1982), as clearly established federal law creating a
presumption of vindictiveness in violation of the Due Process Clause “where an ‘action
detrimental to the defendant has been taken after the exercise of a legal right’ by the defendant
under circumstances in which ‘a reasonable likelihood of vindictiveness exists.’”  856
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F.Supp.2d at 555 (quoting Goodwin).  Here, the district court found that the presumption of
vindictiveness applied and was not rebutted by other information in the record.  On the
contrary, the presumption was further supported by the fact that the prosecutor did not ask for
the statutory maximum, as well as the trial judge’s failure to offer any explanation for her
sentencing decision other than a brief reference to the victim’s young age.  The district court
concluded that the state court’s decision rejecting petitioner’s claim was “objectively
unreasonable” according to the standard recently set out by the Supreme Court in Harrington
v. Richter, 562 U.S. 86 (2011), because “there is no indication that the state court applied
[Pearce and Goodwin] to the vindictive sentencing claim, and any application of such
precedent to the facts of this case that resulted in rejection of the vindictive sentencing claim
would be an unreasonable application ....”  Id. at 578.

180) Averilla v. Lopez, 862 F.Supp.2d 987 (N.D. Cal. 2012).  The district court granted relief in
this California case involving various convictions for sexual misconduct with a child, finding
that “the exclusion of highly relevant, non-cumulative impeachment evidence violated
Petitioner’s confrontation and due process rights and the California Court of Appeal’s
dismissal of Petitioner’s constitutional claims ran contrary to and was an unreasonable
application of Supreme Court precedent.” 862 F.Supp.2d at 991.  Petitioner was found guilty
of multiple counts of committing lewd and lascivious acts upon a child, sexual penetration by
a foreign object and forcible rape based entirely on the statements of Shiela Averilla, the
alleged victim and petitioner’s teenaged daughter.  At trial, Shiela’s mother and several other
family members testified that Shiela was not a truthful person.  Petitioner also sought to
introduce evidence that Shiela had previously falsely accused her brother of sexual abuse in
order to get attention, and that Shiela first told her doctor and an investigator that her
boyfriend had raped her before changing her story to implicate petitioner.  The trial court
excluded this evidence, believing that it was barred under California’s evidence rules.  On
appeal, the California Court of Appeal held that the trial court committed error but found that
the error was harmless because the excluded evidence was cumulative since family members
testified that Shiela was untruthful and petitioner “was not precluded from raising a defense.”
Id. at 992.  

The district court disagreed, holding that the excluded evidence was not cumulative,
and citing Davis v. Alaska, 415 U.S. 308, 317-18 (1974), for the proposition that “[t]he factual
basis for any attack on credibility is critical impeachment evidence that the accused must be
allowed to offer.”   862 F.Supp.2d at 994.  The court further noted that the exclusion of the
impeachment evidence improperly limited petitioner’s cross-examination in violation of
Crawford v. Washington, 541 U.S. 36 (2004), and violated petitioner’s due process right to
“‘a meaningful opportunity to present a complete defense.’” Id. at 1008 (quoting Crane v.
Kentucky, 476 U.S. 683 (1986)).  After determining that the was not harmless under Brecht,
the district court concluded by finding that the state court had unreasonably applied Crane in
failing to find constitutional error because petitioner had not been completely precluded from
raising a defense. “As a result of its conclusion contrary to Crane,” the district court
explained, “the [state court] did not treat the error as constitutional,” and failed to apply the
appropriate Chapman standard when it reached the conclusion that the error was harmless. 
Id.  

181) Jensen v. Hernandez, 864 F.Supp.2d 869 (E.D. Cal. 2012), aff’d, 572 Fed.Appx. 540 (9th
Cir. 2014), cert. denied, 135 S.Ct. 457 (2014).  The district court granted relief on
petitioner’s claim that his waiver of counsel at his California spousal rape trial was invalid
under Faretta v. California.   Prior to the preliminary hearing, petitioner waived his right to
counsel, and he and the trial judge signed a written document advising petitioner of the risks

Successful Cases - Other Claims  2052 -- DCT



of proceeding without counsel which stated that he faced a maximum punishment of eleven
years in prison and that petitioner “knowingly, intelligently and voluntarily decided to
represent himself with full knowledge of the risks and dangers of doing so.” 864 F.Supp.2d
at 891.  After the preliminary hearing, the prosecutor successfully moved to amend the
indictment to include four prior convictions, but petitioner was never advised that the
amendments increased his maximum sentence exposure, nor was he asked whether he wished
to revoke his previous waiver of the right to counsel.  After being convicted and sentenced to
fifteen years, petitioner unsuccessfully objected to the sentence on the ground that it exceeded
the eleven year sentence he believed to be his maximum potential punishment.  Petitioner’s
direct appeal did not include a similar challenge, and his effort to raise the issue in state
habeas was rejected as procedurally defaulted.

In federal habeas proceedings, the district court began by noting that “a defendant
wishing to waive the right to counsel must be made aware of the nature of the charges against
him, the possible penalties he faces, and the dangers and disadvantages of representation,” and
that “[a] court’s failure to secure a valid Faretta waiver, which includes an accurate
advisement as to maximum penalties, constitutes per se prejudicial error.” 864 F.Supp.2d at
899 (citations omitted).  Although petitioner’s waiver was valid at the time it was initially
made, the additional sentencing enhancements constituted a significant change triggering the
trial court’s obligation to seek a renewed Faretta waiver.  After noting that a trial court’s
failure to meet the requirements for a valid Faretta waiver is not susceptible to harmless error
analysis, the district court determined that the appropriate remedy was to order that
petitioner’s convictions be vacated if respondent failed to either dismiss the sentencing
enhancements or retry petitioner.  The district court also indicated (with little discussion) that
the state habeas court’s procedural default ruling did not bar federal review because
petitioner’s appellate counsel had been ineffective in omitting the claim from the direct
appeal.

182) Bies v. Bagley, 2012 WL 1203529 (S.D.Ohio April 10, 2012), aff’d, 775 F.3d 386 (6th Cir.
2014).  The district court granted relief on petitioner’s Brady v. Maryland claim in this
formerly capital Ohio murder case (petitioner’s death sentence was previously set aside by
a state court under Atkins v. Virginia).  Petitioner had been convicted and sentenced to death
for the kidnapping, attempted rape, and aggravated murder of a ten-year-old boy.  The
evidence supporting the Brady claim did not come to light until after petitioner’s federal
habeas proceedings began, and his effort to exhaust the claim in state court was turned away
as procedurally barred.  After determining that the procedural bar was excused because the
state’s misconduct had been the cause of petitioner’s delay in discovering and asserting the
claim, the district court examined the merits.  The court held that the state violated Brady by
withholding evidence that another suspect confessed to multiple people that he had killed the
victim, that two other suspects had also confessed to the crime, and that some of these
suspects as well as several other sex offenders had been known to frequent the abandoned
building where the victim’s body was found.  The court further determined that this evidence,
viewed collectively, was material, particularly in light of the state’s weak case against Bies. 
The state had no physical evidence connecting him to the crime, and had instead relied on a
sighting of Bies at a park near the abandoned building where the victim was found and Bies’
alleged confession to the police and a jailhouse informant.  The district court noted that “[t]he
strength of the confession to police is undermined by the fact that Bies is a mentally retarded
man who repeatedly denied involvement in the murder prior to his final unrecorded statement
to police,” and that “the credibility of the jailhouse informant also can be attacked on several
bases.”  2012 WL 1203529 at *20.  The court went on to reject the “stringent evidentiary
standard suggested by Magistrate Judge Merz,” under which Bies would have been required
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to prove that the withheld exculpatory material would have led to admissible evidence at trial
by offering admissible affidavits from the witnesses discussed in the police reports.  Id. at *21
(citing Jamison v. Collins, 291 F.3d 380 (6th Cir. 2002), Castleberry v. Brigano, 349 F.3d 286
(6th Cir. 2003), and D’Ambrosio v. Bagley, 527 F.3d 489 (6th Cir. 2008)).  The court also
noted that Bies’ co-defendant had recently won relief on substantially the same Brady claim
in Gumm v. Mitchell, 2011 WL 1237572 (S.D. Ohio. Mar. 29, 2011). 

183) Keenan v. Bagley, 2012 WL 1424751 (N.D. Ohio April 24, 2012).  The district court granted
relief in this Ohio capital case, finding that the prosecution committed multiple Brady v.
Maryland violations.  Petitioner was convicted of killing Anthony Klann after his co-
defendant, Edward Espinoza, testified that he witnessed petitioner slash Klann’s throat with
a knife, push him into a creek, and then tell another co-defendant, Joseph D’Ambrosio, to
“[f]inish him.” 2012 WL 1424751 at *2.  Petitioner unsuccessfully pursued four applications
for state post-conviction relief, raising some Brady claims, but much of the evidence at issue
in his federal proceedings did not come to light until after his co-defendant, D’Ambrosio,
obtained discovery and ultimately won relief on a Brady claim in his own federal habeas
proceedings.  

After determining that § 2254(e)(2) did not bar expansion of the record, the district
court noted that all of Keenan’s Brady claims were procedurally defaulted (either because he
failed to raise them in state court or because the state court dismissed them as untimely), and
proceeded to assess the merits and cause and prejudice simultaneously.  Based on a review
of the evidence, the court determined that Keenan had proved suppression of material
evidence in the following categories:  (1) evidence that another man, Paul Lewis, had motive
to kill Klann because Klann had information that Lewis committed a rape for which Lewis
faced charges at the time of Klann’s murder, and evidence the Lewis had information
regarding the crime that was not publicly known and had asked the police to help resolve a
DUI charge against him in exchange for his testimony; (2) evidence that police investigators
believed that Klann’s murder occurred in some other location and his body was subsequently
dumped in the creek bed because there was no blood or evidence of a struggle near the creek
where his body was found; (3) police reports concerning, and a cassette tape containing,
conversations between an informant and an inmate who once lived with Klann in which the
inmate may have implicated other persons in Klann’s murder; (4) evidence that two of the
state’s witnesses had asked the police to assist them in relocating because they had been
threatened by members of D’Ambrosio’s family; and, (5) witness reports indicating that the
crime took place at a date and time inconsistent with the state’s theory at trial and implicating
Lewis, not petitioner, in the events of the crime.   The district court determined that each of
these categories individually satisfied the first two prongs of Brady and thereby established
cause and prejudice to excuse the procedural default.  The court then conducted the Brady
prejudice analysis by looking cumulatively at all of the withheld evidence and concluded that
Keenan could have used this information in three ways.  “First, Keenan could have used the
evidence to impeach Espinoza, and, because Espinoza was the state’s sole witness to the crime
and the only evidence linking Keenan to the murder, thereby undercut the state’s entire case.”
Id. at *43.  Second, “Keenan could have used the Brady material ... to impeach the police and
call into question the thoroughness and integrity of their investigation.”  Id. at *44.  And third,
he “could have used the suppressed information ... to implicate others in the murder, at a
minimum creating a reasonable doubt regarding his participation in the crime.”  Id.  Viewed
collectively, the court concluded that there was a reasonable probability that the suppressed
evidence would have produced a different verdict sufficient to undermine confidence in the
outcome of petitioner’s trial. 
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184) Washington v. Beard, 867 F.Supp.2d 701 (E.D.Pa. 2012), aff’d, 726 F.3d 471 (3rd Cir.
2013), cert. granted, judgment vacated sub nom. Wetzel v. Washington, 134 S.Ct. 1935
(2014) (remanding for further consideration in light of White v. Woodall, 572 U.S. 415
(2014)), aff’d on remand, 801 F.3d 160 (3rd Cir. 2015), cert. denied, 136 S.Ct. 1713 (2016). 
The district court granted relief in this non-capital Pennsylvania murder, robbery and
conspiracy case, finding that the Pennsylvania state court unreasonably applied clearly
established federal law in concluding that petitioner’s rights under the Confrontation Clause
were not violated by the introduction of his co-defendant’s out-of-court statement.  Petitioner
was charged along with three co-defendants, Willie Johnson, Romont Waddy and James
Taylor.  Taylor entered into a plea agreement to testify against his three co-defendants, who
were tried jointly.  Taylor testified that the four men conspired to rob a Dollar Express store,
identified petitioner as the getaway driver, and testified that Johnson carried a firearm and
murdered two store employees with single shots to the head.  At trial, the state sought to
introduce Waddy’s confession from which petitioner’s name was redacted and replaced with
the term “the driver.”  Petitioner’s counsel objected to the statement’s references to “the
driver,” but the trial court overruled the objection and instructed the jury that Waddy’s
statement should be considered only with respect to the state’s claims against Waddy. 
Petitioner argued to the state courts that admission of Waddy’s statement violated Bruton v.
United States, 391 U.S. 123 (1968) (holding that a defendant is deprived of his right to
confront witnesses against him when a nontestifying co-defendant’s confession, which
facially incriminates the defendant, is introduced at trial, regardless of whether the trial court
delivers a limiting instruction).  The state court rejected petitioner’s claim, holding that “the
Bruton rule [is] limited to those co-defendant confessions that expressly incriminate the
defendant as opposed to those that become incriminating only when linked to other evidence
properly introduced at trial.”  867 F.Supp.2d at 707 (internal citations omitted).  Petitioner
sought federal habeas corpus relief. 

The district court held that the state court’s decision was based on “a misstatement
of clearly established federal law as determined by the U.S. Supreme Court.”  867 F.Supp.2d
at 707-08.  The district court noted that Gray v. Maryland, 523 U.S. 186 (1998), specifically
held that the Bruton rule is not limited to circumstances where a nontestifying co-defendant’s
confession expressly incriminates a defendant, and instead requires a court “to look to the
kind, not the fact, of an evidentiary inference.” Id. at 708.  Here, Waddy’s statement was not
redacted to remove all references to petitioner.  Instead, petitioner was identified in the
statement as “the driver.”  Since Taylor had already testified that petitioner was the driver, the
introduction of Waddy’s statement “present[ed] an unacceptable risk that the jury considered
Waddy’s confession as evidence of Petitioner’s guilt.”  Id.  Finally, the district court
concluded that this error was not harmless:  “Given the paucity of evidence placing Petitioner
at the scene of the crime, consisting solely of Taylor’s identification of Petitioner as the driver
of the getaway vehicle, the Court cannot conclude that Waddy’s confession did not have a
substantial and injurious effect on the jury’s verdict against Petitioner.”  Id. at 709.

 
185) Allen v. Wilson, 2012 WL 2577492 (S.D.Ind. July 3, 2012).  The district court granted relief

on petitioner’s Atkins v. Virginia claim in this Indiana capital case.  At an evidentiary hearing
in federal district court (ordered by the Seventh Circuit in Allen v. Buss, 558 F.3d 657 (7th
Cir. 2009)), petitioner offered expert testimony from Dr. Victoria Swanson, among others, and
the state relied on testimony from Dr. Mark Hazelrigg.  With regard to his intellectual
functioning, petitioner presented scores – a 70 and a 68 – from two Revised Stanford Binet
Intelligence Scale tests administered while he was a student in the Indiana Public School
System.  He also showed that he had been placed in special education in the second grade and
remained in special education classes for the balance of his schooling.  Dr. Swanson testified
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that both of Allen’s IQ scores were within the range established by the AAIDD standards and
the DSM.  Dr. Hazelrigg testified that only Allen’s score of 68 was within the mental
retardation range, but the district court explicitly rejected that view as inconsistent with
clinical guidelines and Indiana law.  The court also refused to consider Allen’s score of 104
on a Beta test administered by the Department of Corrections in 1967, explaining that “the
Beta tests visual spatial processing and abstract reasoning, but a person does not need to know
how to read to take the test and therefore, it is not an acceptable score for diagnosis. 
Furthermore, it is a group administered test, not an individualized test and there is no certainty
as to what type of Beta was administered in 1967.”  2012 WL 2577492 at *4.  The district
court went on to hold that “[b]ased on Allen’s Stanford Binet IQ test scores of 68 and 70 and
his solid placement in special education classes during his childhood, Allen has demonstrated
by a preponderance of the evidence that he suffers from significantly sub-average intellectual
functioning.”  Id. at *10.  

With regard to adaptive functioning, Dr. Swanson retrospectively administered the
Vineland Adaptive Behavior Scale (VABS-II) and the Adaptive Behavior Assessment System
(ABAS-II) to Allen’s family members.  Allen’s composite score on the VABS-II was a 68 and
his composite score on the ABAS-II was 64, which the district court found were “consistent.” 
Id. at *11.  The court noted that “Dr. Swanson explained that there aren’t any real tests for
malingering in mental retardation, so she looks for consistency in the testing over a long
period of time.” Id. at *7.  Academic testing indicated that Allen functioned at approximately
the fourth grade level.  Allen also offered testimony from several lay witnesses.  His siblings
described how Allen once threw his entire fishing pole in the water when he was told to
“throw out” his pole and how he once hammered the door several times when he was asked
to “crack the door.”  Allen’s sister testified that he could not tie his shoes or button his shirt
correctly at age 14 and would sometimes zip his private parts into his pants.  Allen had
difficulty telling time and could not read a map or follow directions.  Friends and relatives
helped him fill out job applications and secure jobs.  Dr. Swanson concluded that Allen
suffered from significant deficits prior to age 18 in the areas of communication, functional
academics, use of community resources, and work.  The district court also noted that Dr.
Hazelrigg did not conduct an individual assessment of Allen and did not make a diagnosis
under either the DSM or AAIDD criteria.  The court observed that “Dr. Hazelrigg admits that
he never met Allen, never administered tests to him ... [and] did not listen to the first day’s
testimony, meet with Allen’s family members or diagnose Allen.  If Dr. Hazelrigg gave a
diagnosis on the day of his testimony, he admitted that would be unethical.  He neither agreed
nor disagreed with Dr. Swanson’s assessment because he did not make his own assessment.”
Id. at *8.  Finally, the district court agreed with Dr. Swanson’s that Allen suffered from
significant deficits in adaptive behavior prior to age 18, and granted the writ.

186) Hatfield v. Ballard, 878 F.Supp.2d 633 (S.D.W.Va. 2012).  The district court granted relief
in this West Virginia murder case, finding that the state court violated due process by failing
to afford petitioner a constitutionally adequate hearing prior to determining his competency. 
Petitioner shot and killed his estranged girlfriend, wounded two others, fled the scene, and
was later arrested after exchanging gunfire with police.  He underwent surgery for multiple
bullet wounds, attempted suicide during his post-operative treatment, and was referred to a
hospital psychiatrist, who diagnosed him with severe depression and suicidal ideation.  After
petitioner was released from the hospital, defense counsel successfully moved the initial trial
judge for an order requiring re-hospitalization for ongoing psychiatric treatment. That judge
also ordered two other mental health experts to evaluate petitioner for competency; both
determined that petitioner had not been competent at the time of the crime, but they disagreed
over his competence to stand trial. Before a hearing could be held, a new judge was assigned
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and, at the prosecution’s request, ordered another competency assessment from a third expert. 
Based on a one-paragraph letter from that expert claiming that petitioner was competent (but
reserving judgment on criminal responsibility), the judge fund petitioner competent to stand
trial.  Although subsequent developments raised additional concerns about competency, the
trial court never held a live hearing on that issue; instead, the judge engaged petitioner in a
colloquy concerning his expressed desire to plead guilty (against the advice of counsel), found
him competent to enter the plea, and observed that “[t]he defendant has some psychologists
and/or psychiatrists who are going to say he is not competent,” but “I’m not sure that lay
judgments of competency aren’t better than what the so-called professional gives us.”  Id. at
640.  After accepting the plea without a recommendation of mercy from the prosecution,
Judge Maynard sentenced petitioner to life.  The West Virginia Supreme Court reversed and
remanded, ostensibly so that a proper competency proceeding could be conducted, but the trial
judge again refused to hold a hearing, refused to allow petitioner to withdraw his plea, and
ratified the previously imposed judgment.  A divided West Virginia Supreme Court
subsequently affirmed, and later reversed a grant of state habeas relief (issued after an
evidentiary hearing) on the ground that petitioner’s challenge to the earlier competency
proceedings (or lack thereof) was res judicata.  

After determining that the state court’s res judicata ruling did not constitute an
adequate and independent basis for withholding federal review, the federal district court noted
that the state had conceded, during oral argument, that petitioner never received a
constitutionally adequate competency hearing.  The court then held that the state court’s
decision denying relief was contrary to clearly established federal law, including Pate v.
Robinson, 383 U.S. 375 (1966), Drope v. Missouri, 420 U.S. 162 (1975), and Medina v.
California, 505 U.S. 437 (1992), which “make it very clear that the Due Process Clause
requires the State to provide a criminal defendant with ‘a reasonable opportunity to
demonstrate that he is not competent to stand trial.’” 878 F.Supp.2d at 658 (quoting Medina,
505 U.S. at 451).  By contrast, petitioner’s initial competency hearing “lacked all the essential
elements that are fundamental to due process,” including “the right to cross-examine the
State’s sole expert, to offer evidence, or to rebut or impeach opposing evidence.”  Id. at 659. 
The court went on to conclude that “[p]etitioner has satisfied his burden under §§ 2254(d)(2)
and (e)(1),” finding that the state court’s decisions, in multiple instances from the initial
competency decision through to appeal, were unreasonable in light of the evidence presented.
Id. 

187) Torkelson v. Nooth, 2012 WL 3043908 (D.Or. July 23, 2012).  The district court granted
relief in this Oregon assault and kidnaping case, finding that the state court’s summary denial
of relief on petitioner’s Confrontation Clause claim involved an unreasonable application of
clearly established federal law.  It was undisputed that the trial court violated petitioner’s
Sixth Amendment rights when it admitted portions of a codefendant’s out-of-court statements
to police after she invoked her Fifth Amendment privilege against self-incrimination, such that
the only question for the district court was whether the improperly admitted statements were
harmless under Brecht v. Abrahamson.  The district court concluded that admission of the
statements had not been harmless, explaining that without them, “the prosecution’s case
against petitioner ... was very weak.  The testimony at trial seldom placed him at the [crime
scene], and even when it did, there was no testimony that petitioner ordered [his codefendants
to commit the offenses].  The only testimony which suggested petitioner’s active participation
in that crime came in the form of [the] out-of-court statements.”  Id. at *7.  From there, the
court held that “the Oregon state court decisions denying relief on petitioner’s confrontation
claim constituted unreasonable applications of clearly established federal law.”  Id. at *8.  
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188) Brown v. McKee, 882 F.Supp.2d 915 (E.D.Mich. 2012).  On remand from the Sixth Circuit,
the district court held an evidentiary hearing and granted relief on petitioner’s claim that his
Michigan guilty plea to armed robbery was not knowing and voluntary, and therefore violated
due process.  The record of petitioner’s plea proceeding reflected that petitioner had been told
he could withdraw his plea if the court declined to follow the negotiated sentencing
recommendation.  It also indicated that all parties except petitioner understood that the
prosecution’s promised recommendation of 14 years would apply to the minimum sentence
only, rather than to the entire sentence.  Consistent with this understanding, the trial court
sentenced petitioner to 14 to 30 years, and denied petitioner’s subsequent motion to withdraw
his plea.  Petitioner’s appeals were denied by the state appellate courts.  

In the opinion leading to the remand, the Sixth Circuit determined that “[t]he record
supports a conclusion that [petitioner] actually, and with good reason, understood the terms
of the agreement to require that he receive either a maximum sentence of fourteen years or
an opportunity to withdraw the plea.” Brown v. McKee, 340 F.App’x 254, 257 (6th Cir. 2009).
 The court ordered an evidentiary hearing, however, to determine whether the state “may yet
prove that [petitioner] understood the nature of the plea’s terms through evidence extrinsic
to the transcript of the plea acceptance.”  Id. at 259.  At the ensuing hearing before the district
court, petitioner reiterated that he understood the agreement to be for a 14 year cap on the
overall sentence, and trial counsel did not provide any evidence to refute petitioner’s claim. 
Based on this evidence, the district court concluded that petitioner “pleaded guilty under the
mistaken understanding that if his maximum sentence exceeded 14 years, he would have the
right to withdraw the plea and proceed to trial.  The sentence he received exceeded this
understanding of his maximum exposure, but his motion for resentencing was denied and he
was not allowed to withdraw his guilty plea.  The guilty plea was not knowing and voluntary
because it was not ‘done with sufficient awareness of the relevant circumstances and likely
consequences.’” 882 F.Supp.2d at 924-25 (quoting Brady v. United States, 397 U.S. 742, 748
(1970).  In concluding that petitioner was entitled to relief, the district court observed that “the
strictures of the AEDPA do not apply,” in light of the Sixth Circuit’s earlier determination
that “none of the state-court holdings addressed [petitioner’s] properly preserved due-process
claim.”  Id. at 924; see also id. (citing Rayner v. Mills, 985 F.3d 631 (6th Cir. 2012); Davis
v. Lafler, 658 F.3d 525, 537 (6th Cir. 2011) (en banc)) (observing that “[t]he Sixth Circuit
continues to adhere to that view, even after Harrington v. Richter.”).

189) Lark v. Beard, 2012 WL 3089356 (E.D.Pa. July 30, 2012), aff’d, 566 Fed.Appx. 161 (3rd
Cir. 2014), cert. denied, 135 S.Ct. 945 (2015).  On remand from the Third Circuit, the district
court granted relief for the second time on petitioner’s Batson v. Kentucky claim in this
Pennsylvania capital case.  The  court had originally granted relief after finding that petitioner
had established a prima facie case of racial discrimination and, because the prosecutor was
unable to articulate any race-neutral reason for striking three African-American jurors, relief
was required.  The Third Circuit agreed that petitioner satisfied step one, but disagreed with
the district court’s conclusion that the state’s failure at step two conclusively established that
petitioner was entitled to the writ.  Instead, “[t]he Third Circuit indicated that, where the
passage of time has diminished the prosecutor’s recollection of the voir dire, the district court
should proceed to the third step of the Batson analysis.” 2012 WL 3089356 at *2.  

On remand, the district court evaluated the totality of the evidence and concluded that
petitioner had established, by a preponderance of the evidence, that the prosecutor engaged
in purposeful discrimination.  This evidence included: (1) a statistical analysis of the
prosecutor’s strikes; (2) an evaluation of the prosecutor’s claimed race-neutral reasons; (3)
side by side comparison among members of the jury pool; and, (4) the prosecutor’s comments
when petitioner’s attorney objected to his strikes at trial.  The prosecutor had the opportunity
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to accept or strike 29 veniremen before the jury was filled.  Of those 29 people, 17 were black
and 12 were white.  The prosecutor exercised 15 peremptory strikes.  Of those 15 strikes, 13
were used to strike African-Americans, resulting in an 87% strike rate.  The prosecutor
accepted only four of the 17 African-American jurors he had the opportunity to accept, for an
acceptance rate of 23.5%.  The prosecutor accepted 10 of the 12 Caucasians he had the
opportunity to accept, for an acceptance rate of 83%.  Next, the prosecutor articulated ten
race-neutral reasons that he routinely used for jury selection in general:  (1) the neighborhood
where the crime took place; (2) whether the juror was employed; (3) a preference for older
jurors; (4) positive connections to police officers; (5) home ownership; (6) no teachers or
social workers; (7) prior jury experience; (8) whether the juror had been the victim or witness
to a crime; (9) whether a juror or family member had been a defendant in a criminal case; and,
(10) no jurors with children who were approximately the same age as defendant.  Analyzing
those considerations in this case, the district court found that there were racial variations (and
in some cases a “stark” variance) in the prosecutor’s application of his stated preference for
six of the ten factors.  Next, the district court conducted side-by-side comparisons between
the thirteen African-Americans struck by the prosecution and the white jurors accepted by the
prosecution.  Of these thirteen potential jurors, the district court found that comparative data
indicated that it was more likely than not that the prosecutor exercised at least five of the
strikes on the basis of race because he accepted white jurors while rejecting similarly situated
African-Americans.  Finally, the district court noted that petitioner’s trial counsel objected
during jury selection – “[Y]our Honor, he is striking all blacks,” id. at *18 – after the
prosecutor used six consecutive strikes to remove African-Americans.  The prosecutor
responded, “Oh, how awful.” Id.  He did not deny that he was striking individual African-
Americans on the basis of race, but only denied that he was doing so systematically, stating
“there’s – obviously not systematic exclusion when you’ve got 3 members out of 9 who are
the same race as the defendant and his attorney.”  Id. at *19.  The district court found that this
was additional circumstantial evidence that the prosecutor struck one or more African-
American veniremembers on the basis of their race.  

190) Drain v. Woods, 902 F.Supp.2d 1006 (E.D.Mich. 2012), aff’d, 595 Fed.Appx. 558 (6th Cir.
2014).  The district court granted relief in this Michigan murder case, finding that the
prosecution had violated Batson v. Kentucky, and, alternatively, that trial counsel had been
ineffective in failing to raise a Batson challenge, and in failing to object to the trial court’s
handling of the Batson issue.  During voir dire, the trial court sua sponte raised a Batson issue
by “noting that the prosecutor had used seven of nine peremptory challenges to eliminate
prospective jurors who were African Americans.”  902 F.Supp.2d at 1018.  After the trial
court raised the Batson issue but before it could rule on whether a prima facie case had been
established, the prosecutor volunteered reasons for six of her seven strikes against African
Americans.  The trial court responded by noting that one of the strikes remained unexplained,
that the proffered excuses for several of the strikes applied equally to some white panelists
who had not been struck, and that the prosecutor had excluded African Americans on the basis
of race.  Instead of recalling the improperly excluded jurors or redrawing the jury, however,
the trial court simply ruled – without objection from defense counsel – that the prosecutor
would be required to explain the removal of any more African Americans.  On direct appeal,
the state court held that trial counsel had waived any challenge to the trial court’s handling
of the Batson issue by failing to object.  Petitioner then sought post-conviction relief on the
ground that counsel’s failure to object constituted ineffective assistance; the post-conviction
agreed and granted relief, but the Michigan Court of Appeals reversed, finding that “no
Batson error occurred and, therefore, trial counsel was not ineffective for failing to object.” 
Id. at 1019.  Petitioner sought habeas corpus relief. 
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The district court first noted that the state had waived any procedural default
arguments by “contend[ing] that the state appellate courts decided Petitioner’s Batson and
ineffectiveness claims on the merits.” 902 F.Supp.2d at 1019.  Next, the district court
determined that the Michigan Court of Appeals’ conclusion that Batson had not been violated
was based on an unreasonable determination of the facts, and involved an unreasonable
application of Batson and its progeny in several respects.  First, district court questioned the
state appellate court’s determination that “a prima facie showing of purposeful discrimination
was dubious as best,”  noting that “once a prosecutor offers explanations for her peremptory
challenges and the trial court rules on the ultimate question of discriminatory intent, the
preliminary issue of whether there was a prima facie showing of discrimination becomes
moot.”  Id. at 1020 (citing Hernandez v. New York, 500 U.S. 352, 359 (1991)).  Thus, the state
court “acted unreasonably when it rested its holding in part on an issue that had become
moot.”  Id.  Second, the district court held that even if it were not moot, the existence of a
prima facie case was clear from the prosecutor’s use of 78% of her challenges to exclude
minorities who comprised only 28% of the total jury pool.  Third, the Michigan Court of
Appeals unreasonably applied Batson and its progeny by resting its refusal to recognize a
prima facie case on the facts that “the prosecutor excused two Caucasian prospective jurors
and failed to remove all African Americans from the jury.” Id.  The district court explained
that clearly established federal law dictates that “failure to exclude one member of a protected
class does not insulate the unlawful exclusion of others.” Id. at 1021.  Fourth, while the
Michigan Court of Appeals faulted the trial court for “combining the second and third steps
of the Batson inquiry into one step” and for “requiring the prosecutor to offer persuasive
reasons for her peremptory challenges and for shifting the burden of proof to the prosecutor,”
the district court found these criticisms unreasonable, explaining that “[t]he trial court
implicitly found the prosecutor’s explanations to be pretextual,” and that this finding was
supported by the record.  Id. at 1022.  Fifth, the Michigan Court of Appeals “unreasonably
concluded that, ‘whenever two veniremen of different races provide the same responses and
one is excused and the other is not,’ Batson is not violated.”  Id. at 1024.  The district court
observed that this conclusion was contrary to Miller-El v. Dretke, 545 U.S. 231, 241 (2005)
(“[i]f a prosecutor’s proffered reason for striking a black panelist applies just as well to an
otherwise-similar nonblack who is permitted to serve, that is evidence tending to prove
purposeful discrimination to be considered at Batson’s third step.”).  Finally, the district court
noted that Batson error is structural and therefore not subject to harmless error analysis.  The
court went on to add that the state court’s conclusion that trial counsel was not ineffective for
failing to object to the Batson violation was both objectively unreasonable and contrary to
Strickland.  

191) White v. Lamas, 905 F.Supp.2d 624 (E.D.Pa. 2012). The district court granted relief on
petitioner’s judicial vindictiveness claim in this Pennsylvania case, finding that the trial court
committed constitutional error in sentencing by improperly considering petitioner’s decision
to go to trial rather than accept a plea offer.  Petitioner was charged with homicide by vehicle
while driving under the influence and related crimes.  Prior to trial, the Commonwealth
offered him 2 ½ years imprisonment in exchange for a guilty plea, but petitioner rejected the
offer and requested a jury trial.  Throughout the trial, the court repeatedly “expressed its
dismay regarding petitioner’s decision to not plead guilty.” 905 F.Supp.2d at 629.  For
example, the court remarked: “I don’t think you’re making a good decision,” id. at 630; “I
want you to think long and hard ... it could be a lot longer if the jury finds you guilty of
multiple crimes,” id.; and, “[f]rankly, I vehemently dislike DUIs and when somebody stands
in front of me and concedes that their blood alcohol was a .16, I think they ought to plead,
period, but that’s just my little humble opinion,” id.  At the sentencing hearing, the trial court
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told petitioner, “I begged you to take the Commonwealth’s offer,” and chastised him for
“mak[ing] a family go through that incredibly painful trial for a case that was not winnable
when the Commonwealth made you what I deemed to be a cake offer.  It was a cake offer.”
Id. at 631.  The court then sentenced petitioner to the maximum sentence of five to ten years
imprisonment.  The Pennsylvania Superior Court affirmed, and the Supreme Court of
Pennsylvania denied discretionary review.  Petitioner then sought federal habeas relief. 

After determining that the state courts had failed to address the vindictiveness claim
petitioner had fairly presented to them, and that § 2254(d) was therefore inapplicable, the
federal district court examined the merits.  Relying on North Carolina v. Pearce, 395 U.S. 711
(1969), and its progeny, the court held that the trial court had committed constitutional error
by improperly intruding into the plea negotiations, making impermissible comments setting
forth her reasons for the sentence, and then imposing the maximum sentence in punishment
for petitioner’s decision to go to trial.

192) Tarver v. Thomas, 2012 WL 4461710 (S.D. Ala. Sept. 24, 2012).  The district court granted
relief on petitioner’s Atkins v. Virginia claim in this Alabama capital case, finding that the
state court’s denial of relief was based on an unreasonable determination of the facts in light
of evidence presented at a state evidentiary hearing, and involved an unreasonable application
of Atkins.  See 2012 WL 4461710 at *4.  The state court had held that petitioner failed to
establish either of the first two diagnostic criteria for mental retardation, and the federal
district court found defects in both determinations.  

With regard to subaverage intellectual functioning, petitioner’s evidence showed that,
between ages fourteen and adulthood, his full scale IQ had been measured at 61, 72, 76, 74,
59 and 61.  However, the state court refused to consider the three lowest scores “because they
differed so dramatically from [his] higher scores,” and found that malingering was “the only
logical conclusion” for the lower scores.  Id. at *5.  The federal district court rejected that
determination, noting that no expert testified that petitioner had malingered, that specific
testing for malingering had indicated otherwise, and that two experts had explained that the
higher IQ scores resulted from “the re-standardization of the WAIS over the years.” Id. at *5,
n.4.  The district court further observed that “[a]ny concern that Tarver was malingering in
hopes of creating a post hoc justification for revoking his death sentence is further belied by
the fact that Tarver was diagnosed with mental retardation before he was eighteen years old,
placed in special education classes, and determined to have a second-grade reading level at
the age of sixteen.”  Id. at *6.  

As to deficits in adaptive functioning, the state court rested its conclusion on evidence
that: (a) petitioner had jobs as a grocery store stock boy, warehouse worker and metal
separator; (b) a jail official saw him “reading” the sports page; (c) petitioner wrote requests
for medical care and canteen items in prison; (d) he decided not to rob a convenience store
because it was crowded; and, (e) he applied for unemployment after he was laid off.  The
district court again disagreed, explaining that “[t]he problem with the [state] circuit court’s
analysis is that it ignores all of the expert testimony that possession of some social and
adaptive skills is not inconsistent with a finding of mental retardation.” Id. at *8.  

The district court went on to conclude that the state court’s decision was unreasonable
because it “disregarded substantial evidence showing that Tarver was mentally retarded on
a basis that finds no support in the record and was flatly rebuked by testing and expert
testimony.” Id. at *9.  Reviewing the evidence de novo, the court held that the evidence of
petitioner’s mental retardation was overwhelming and he was entitled to relief under Atkins. 

193) Ahmed v. Hall, 2012 WL 4511298 (N.D. Ohio Sept. 30, 2012).  The district court granted
relief on petitioner’s juror bias claim in this Ohio case involving a licensed obstetrician and
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gynecologist who had been charged with fifty-three offenses involving thirty-seven patients,
including multiple counts of sexual imposition, sexual battery and rape.  After determining
that the state court on direct appeal had failed to address petitioner’s challenge to the
acceptance of two jurors on the ground that they were actually biased, the federal district
court review the issues de novo.  The court began by comparing this case to Skilling v. United
States, 561 U.S. 358 (2010), in which the Supreme Court had examined “the adequacy of the
voir dire process and the jurors that were selected as a result of it,” noted that the trial judge
had pre-screened potential jurors with an extensive questionnaire and followed up with
individual questioning designed to uncover concealed bias, and “acknowledged that the jury
selection process there had actually resulted in a panel which harbored no preconceptions of
Skilling’s guilt.” 2012 WL 4511298 at *6.  In this case, by contrast, there was no pre-
screening questionnaire, the voir dire was conducted en mass, and at least two seated jurors
– Juror JZ and UR – expressed an opinion that petitioner was likely guilty solely because of
the large amount of charges against him. 

 Juror JZ, an experienced attorney, volunteered that: (a) he had dated a woman in
college who was raped; (b) he “lived that rape for a year with her and so it may impact my
ability to be impartial”; and, (c) he was “concerned about the number of indictments.”  2012
WL 4511298 at *7-8.  Upon further questioning from the court and defense counsel, Juror JZ
stated that he “would do my best” to be impartial, but repeatedly refused to give a more
definitive response.  Id. at *8. He also volunteered that “If I was the defendant in this case,
I wouldn’t want anybody on the panel who had been that close to somebody who had been
raped if I had any concerns about my innocence.  That’s the best I can tell you.”  Id.  In light
of these statements, the federal district court held that the “trial judge’s reliance on such a
tentative indication of impartiality was insufficient,” and resulted in manifest error.  Id. at *8-
9 (citing Wolfe v. Brigano, 232 F.3d 499, 503 (6th Cir. 2000)).  

Unlike Juror JZ, Juror UR did give an affirmative promise of impartially, but he also 
“repeatedly expressed a belief that men, in particular, have a tendency to not be truthful unless
pushed into a corner,” and revealed that his sister and granddaughter both suffered sexual
abuse as recently as a year before petitioner’s trial. 2012 WL 4511298 at *9.  He also stated
that, “to be honest with you, when I heard the amount of counts that you read and the number
of victims, I said where there’s smoke, there’s fire, and there’s some guilt there somewhere.
... and I just feel that the defendant, in fairness to him, that the defendant is somewhat guilty
of this.  Id. at *10.  After Juror UR added that, rather than viewing both sides as on equal
footing at trial, he felt that petitioner “starts off behind,” id. at *11, the trial court seated him
over defense counsel’s objection and without any additional questioning.  The district court
found that the voir dire of Juror UR “contains statements of impartiality overshadowed by a
slew of comments evidencing actual bias,” and, accordingly, the trial court’s failure to excuse
Juror UR for cause constituted manifest error.  Id. at *11; see also id. at *9 (quoting Holder
v. Palmer, 588 F.3d 328, 344 (6th Cir. 2009)) (“‘[n]ot only must the juror give an affirmative
promise of impartiality, but also that promise must be believable in light of what the juror has
revealed and the context of the case.’”).

194)  Blackston v. Rapelje, 907 F.Supp.2d 878 (E.D. Mich. 2012), aff’d, 780 F.3d 340 (2015),
cert. denied, 136 S.Ct. 388 (2015). The district court granted relief in this Michigan murder
case, finding that petitioner’s “Sixth Amendment right of confrontation and his Fourteenth
Amendment right to due process were violated by the trial court’s refusal to permit [him] to
impeach the prior testimony of two key prosecution witnesses” who recanted between his first
and second trials. 907 F.Supp.2d at 884.  Petitioner and two co-defendants were charged with
murder. There was no physical evidence connecting him to the crime, and the prosecution
relied instead upon statements from the co-defendants and others who had either been
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suspects or otherwise implicated in the crime.  Among those witnesses were Simpson, (a co-
defendant) and Zantello (an ex-girlfriend).  At petitioner’s first trial, Simpson testified to
having witnessed petitioner’s commission of the murder, and Zantello gave testimony
contradicting petitioner’s alibi and partially corroborating Simpson’s testimony.  After the
jury found petitioner guilty, the trial court set aside the judgment.  Prior to the retrial, both
Simpson and Zantello gave written statements recanting their testimony against petitioner. 
Both were later declared “unavailable,” and the prosecution was permitted to read their
previous testimony to the jury at the second trial.  Petitioner, however, was prohibited from
introducing their recantations to impeach the prior testimony.

After finding it unnecessary to determine whether the state appellate court’s rejection
of his claims exclusively on state law grounds constituted an adjudication of the merits
because the result would have been the same either way, the district court held that petitioner
was entitled to relief.  Relying on Douglas v. Alabama, 380 U.S. 415, 418 (1965), Davis v.
Alaska, 415 U.S. 308, 316 (1974), and Chambers v. Mississippi, 410 U.S. 284, 294 (1973),the
district court held that petitioner’s rights to confrontation and due process had been violated.
The court further determined that the error was not harmless because “Simpson’s and
Zantello’s testimony was important to the prosecution’s case,” the excluded recantations
“were critical to petitioner’s defense,” and, “the evidence against petitioner was not
overwhelming.” 907 F.Supp.2d at 896.  “Petitioner’s defense,” the court explained, “was far
less persuasive than it might have been had he been given an opportunity to impeach
Simpson’s and Zantello’s prior testimony with their recanting statements.  Consequently, the
Court doubts that the trial court’s decision to prevent petitioner from admitting evidence of
Simpson’s and Zantello’s recanting statements was harmless error.”  Id.

195) Constant v. Pennsylvania Department of Corrections, 912 F.Supp.2d 279 (W.D. Pa. 2012). 
The district court granted relief in this Pennsylvania attempted murder and aggravated assault
case, finding that the petitioner’s Sixth Amendment right to a public trial had been violated
by a courtroom closure during voir dire, and that the state courts’ rejection of his claim was
contrary to clearly established federal law.  Petitioner was charged with multiple counts
arising out of an altercation during which he shot a police officer, and was in turn shot in his
own buttocks.  On the first day of jury selection, the trial judge noticed petitioner speaking
to his wife and responded by ordering her to leave the courtroom and directing that “neither
she nor the general public were permitted to be present, although members of the media could
attend.” 912 F.Supp.2d at 284. Trial counsel objected, saying “I thought it was a public thing,”
but the trial court answered that “the public aspect of it is pretty much eliminated.  We don’t
have space.” Id. at 285.  As a result, petitioner’s wife and the general public were excluded
for the remaining two days of jury selection; one member of the media was present on the first
day, but none were present on the second day.  

Following his conviction, petitioner challenged the courtroom closure in a post-trial
motion, but the trial court denied it on the grounds that the record did not reflect anyone
having been excluded, petitioner waived the issue by failing to raise it at trial, and that, even
if there had been a closure, petitioner failed to demonstrate prejudice.  The Superior Court of
Pennsylvania affirmed on three different grounds:  first, “the trial court permitted the media
to attend voir dire proceedings”; second, “the proceedings were transcribed by a court
reporter”; and, third, “in light of ‘the trial court’s assessment of the space limitations, we
cannot conclude that [Petitioner] was denied his right to a public trial because of the exclusion
of a member of the general public, [his wife], from the proceedings.’” 912 F.Supp.2d at 286. 
The Superior Court also criticized petitioner for having relied upon Waller v. Georgia, 467
U.S. 39 (1984), and Press-Enterprise Co. v. Superior Court of California, 464 U.S. 501
(1984), rather than state court decisions, and expressly “decline[d] to apply the federal court’s
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holdings ....” Id.  at 287.  Petitioner then raised his claim again before the state post-conviction
court, which denied relief because the claim had been previously litigated on direct appeal,
space in the courtroom was limited, and petitioner had not been prejudiced. On appeal from
the denial of post-conviction relief, petitioner cited the then-recent decision in Presley v.
Georgia, 558 U.S. 209 (2010), which made clear that the Sixth Amendment right to public
trial at voir dire was “well settled under Press-Enterprise I and Waller,” but the state court
remained unmoved, declaring that “[t]here is no merit to [Petitioner’s] claim that Presley may
be applied retroactively.” Id. at 289.  Petitioner then sought federal habeas relief.  

The federal district court held that “[t]he Pennsylvania courts’ decision on the right
to public trial at jury selection is contrary to Waller and Press-Enterprise I, substantively and
procedurally,” and that although the state courts had given a variety of reasons for denying
relief, none of them, alone or in combination, supported “the closure of petitioner’s voir dire
to petitioner’s wife and the general public.” 912 F.Supp.2d at 299.  The court went on to
examine and reject each of the grounds relied upon by the state courts: petitioner had never
argued that Presley created a new rule of constitutional law or should be applied retroactively,
and the state court’s conclusion to the contrary was therefore “inaccurate,” id.; a violation of
the right to a public trial is a structural error not subject to harmless error review, such that
the state courts’ findings about a lack of prejudice were “irrelevant,” id.; and,  “[a] generalized
lack of space will rarely, if ever, suffice to justify any but the most temporary closures, if in
fact the room is filled to capacity,” and the state court’s finding that there was insufficient
space was objectively unreasonable in light of the record, id. at 300. The district court also
rejected the state’s arguments that the closure here was somehow only a justified “partial
closure” and that the media served as “a valid substitute for the general public’s or a family
member’s right to attend.” Id. at 301-02.  After further determining that the “triviality
exception” (which applies when the trial judge was unaware of the closure and it was limited
in both scope and duration) did not apply in this case, id. at 304, the district court concluded
by observing that the state court had failed to consider alternatives to closure or to “conduct
the necessary balancing of interests and articulat[e] findings and specific reasons for closure
prior to excluding the public from jury selection.”  Id. at 308. 

196) Ferrell v. Wall, 935 F.Supp.2d 422 (D.R.I. 2013).  The district court granted relief in this
Rhode Island conspiracy and assault with intent to murder case, finding that petitioner’s Sixth
Amendment right to compulsory process was violated by the state court’s exclusion of alibi
testimony, and that the evidence was (concededly) insufficient to support his two conspiracy
convictions.  Lorenzo Evans testified at trial that he and John Carpenter were traveling in an
automobile when three men in a black Jeep chased them and then shot at them, killing
Carpenter.  Evans then got out of the vehicle and ran to the side of a nearby house, where he
saw a white Ford with two men in it.  Evans stated that the driver of the Ford was holding a
“chrome object,” and identified petitioner as one of the men in the Ford. 935 F.Supp.2d at
424. Petitioner asserted an alibi defense, but the trial court excluded key testimony from
Debra Baptista on the ground that defense counsel violated a state discovery rule by failing
to disclose a written question and answer document prepared by his investigator.  Trial
counsel argued that he had not violated the rule, and had disclosed Baptista’s identity and the
substance of her testimony to the prosecution, which had interviewed her several times. 
Counsel also contended that exclusion of Baptista’s testimony would violate petitioner’s Sixth
Amendment right to present witnesses, which should “trump” the state discovery rule, but the
trial court scoffed, calling the argument an “outrageous suggestion.”  Id. at 427.  The case
proceeded to trial, and petitioner was convicted of assault with intent to murder, conspiracy
to murder Carpenter and conspiracy to murder Evans.  On direct appeal, the Rhode Island
Supreme Court held that the trial court had not abused its discretion under the state rule, but
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failed to address the Sixth Amendment issue, which had been thoroughly briefed.  
After determining that petitioner’s Sixth Amendment claim had not been adjudicated

on the merits by the state supreme court, the federal district court examined it de novo under
the three-factor analysis prescribed by Taylor v. Illinois, 484 U.S. 400, 408 (1988), and found
that all three factors weighed in petitioner’s favor: (1) there was no evidence that Baptista’s
testimony was unreliable or fabricated; (2) the “interest in the fair and efficient administration
of justice” would not have been undermined from admission of Baptista’s testimony since the
state was already familiar with it and any surprising testimony could have been addressed by
a short continuance; and, (3) exclusion of Baptista’s testimony “distort[ed] the truth-seeking
function of trial” because her excluded testimony was the only evidence concerning
petitioner’s whereabouts during a crucial time period. 935 F.Supp.2d at 432.  The court also
performed the inquiry required by the First Circuit in United States v. Nelson-Rodriguez, 319
F.3d 12, 36 (1st Cir. 2003), and found that there was no evidence that trial counsel’s purported
failure was willful, and that trial counsel “appears at worst to have been sloppy or negligent,
and perhaps failed to supervise his associate.” Id. The court went on to conclude that the
erroneous exclusion of Baptista’s testimony had a substantial and injurious effect or influence
on the jury’s verdict because her testimony would have “eliminated the possibility that
[petitioner] was near the scene of the shooting when it happened or shortly afterwards,” and
the state’s evidence against petitioner was weak at best.  Id. at 434.  Finally, the court also
granted the writ on petitioner’s sufficiency of the evidence claim with respect to the
conspiracy counts because the state had conceded that there was insufficient evidence to
support those convictions.  

197) Balsavage v. Wetzel, 936 F.Supp.2d 505 (E.D.Pa. 2013), aff’d, 545 Fed.Appx. 151 (Nov.
15, 2013). After determining that § 2254(d) did not apply because the state court ignored
petitioner’s judicial vindictiveness claim and therefore failed to adjudicate it on the merits,
the district court granted relief.  The court explained that although no new evidence had been
presented at petitioner’s resentencing proceeding, the sentencing judge “imposed a term of
imprisonment that was seven times longer than ... the original,” and that the judge had told
petitioner that the longer sentence was justified in light of “the fact that you appealed every
decision and sentence this Court ever imposed on you.”

198) King v. Epps, 2013 WL 1291632 (N.D. Miss. Mar. 26, 2013).  The district court granted
relief on petitioner’s Atkins v. Virginia claim in this Mississippi capital case, finding that the
state court’s rejection of the claim without a hearing was unreasonable, and accepting the
state’s concession in federal habeas proceedings that petitioner was, in fact, intellectually
disabled.  Through a series of state court proceedings pre- and post-dating Atkins, petitioner
established that he had a full scale IQ of 69 and had performed poorly in school before
quitting in the fourth grade, but was denied funding or an evidentiary hearing through which
to develop and present additional evidence.  Instead, the state trial court purported to resolve
the mental retardation question without taking evidence, and relied on his own marriage to a
school teacher to negate the probative value of petitioner’s poor school performance.  On
appeal, the Mississippi Supreme Court upheld the denial of funding and an evidentiary
hearing, and petitioner’s later attempt at further review based on additional evidence gathered
and presented in state post-conviction proceedings was rejected as res judicata. 

In federal habeas proceedings, the district court found that § 2254(d) had been
satisfied because “petitioner was denied the minimum due process required to ensure the
constitutional restriction against executing those with mental retardation.”  Id. (citing 28
U.S.C. 2254(d); Rivera v. Quarterman, 505 F.3d 349, 358 (5th Cir. 2007); Blue v. Thaler, 665
F.3d 647, 657 (5th Cir. 2011)). The court then ordered an evidentiary hearing, which
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prompted the state to seek an evaluation of its own, and eventually led to its concession.  The
state’s expert, Gilbert Macvaugh, administered the WAIS-IV, on which petitioner scored a
FSIQ of 64, and both Macvaugh and a defense expert found significant deficits in functional
academics, money management skills, and possibly social functioning, practical daily living
skills, work and community use; neither expert found any evidence of malingering.  Based on
the evidence, the district court found that “petitioner’s school records and the consistency of
his FSIQ scores across time ... indicate that his intellectual deficits manifested prior to the age
of eighteen.”  Id. at *11.

199) Hill v. Mitchell, 2013 WL 1345831 (S.D. Ohio Mar. 29, 2013).  The district court granted
guilt-or-innocence phase relief in this Ohio capital case, finding that the state violated Brady
v. Maryland by failing to disclose impeachment evidence relating to its key witness. 
Petitioner was convicted and sentenced to death for the murder of his six month old child, and
the prosecution’s case rested almost exclusively on the testimony of the child’s mother,
Teresa Dudley. After state proceedings had concluded – and well after the federal habeas
proceedings had been initiated – petitioner discovered a police report in which an officer
expressed a need for additional investigation based on his observations that Dudley had run
from police, and had repeatedly asked police to check the alley where the dead child’s body
was found a day before that discovery was actually made.  Additionally, petitioner later
acquired Dudley’s grand jury testimony, and identified inconsistencies between that account
and the testimony she gave a trial.  Although the timing of the revelations rendered
petitioner’s claim was procedurally defaulted, the federal district court held that he had shown
cause and prejudice to overcome the default, and that he had been diligent in attempting to
develop the facts in state court, such that expansion of the record in federal court was
permissible.  The court went on to hold that the prosecution’s suppression of material
information undermining the credibility of its central witness resulted in “compelling”
prejudice, and that petitioner was therefore entitled to relief. 2013 WL 1345831 at *12.

200) Bridges v. Beard, 941 F.Supp.2d 584 (E.D.Pa. 2013).  The district court granted relief in this
Pennsylvania capital case, finding that the prosecution violated Brady v. Maryland by failing
to disclose impeachment evidence concerning a key guilt-or-innocence witness.  Petitioner
was convicted under an accomplice liability theory, along with two co-defendants, for the
murder of Gregory and Damon Banks, whom petitioner believed were responsible for an
armed robbery at his home while his girlfriend was present.  Petitioner admitted going to the
Banks’ home to confront them about the robbery, but maintained that he had not intended to
kill them and was surprised when a co-defendant began shooting.  To counter that claim, the
prosecution presented the testimony of one George Robles, who claimed that prior to the
homicides petitioner had displayed a handgun and said he was going to kill the Banks because
they went into his house and put guns to his girlfriend’s head.  The jury accepted the
prosecution’s theory, convicted petitioner, and sentenced him to death.  Petitioner made an
unsuccessful bid for state post-conviction relief – including a failed attempt at access to
information about Robles – then sought federal habeas relief, and was permitted to conduct
discovery. Through that mechanism he acquired a series of police reports showing that Robles
was a suspected drug dealer who had multiple run-ins with police, and regularly offered to
provide information in exchange for leniency.  After the state court declined to review this
new information on the ground that his Brady claim had already been litigated in a prior
proceeding, petitioner returned to federal court.

Observing that the procedural posture of petitioner’s claim was “analogous to Cone
v. Bell, 556 U.S. 449, 472 (2009),” the district court declined to apply § 2254(d). 941
F.Supp.2d at 602.  Examining the merits de novo, the district court held that petitioner was
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entitled to relief because:  the police records were clearly impeaching, and thus favorable, in
that they suggested Robles’ “motivation to lie to curry favor with the police to protect his drug
business and to stay out of police custody,” id. at 605;  the reports were generated by police
agencies and not disclosed to the defense; and “the cumulative prejudicial effect of the
numerous suppressed police reports about Robles shows that they are ‘material’ under Brady.”
Id. at 607.  “Robles’ testimony,” the court explained, “constituted the only evidence that the
prosecution presented to show that [petitioner] had the intent to kill,” and the prosecution
“repeatedly emphasized Robles’ trustworthiness . . . [and] describe[ed] Robles as a reluctant
witness.”  Id.  Without the withheld evidence, petitioner could not meaningfully challenge
these claims.  Finally, the withheld evidence “could have led [petitioner’s] attorneys to other
witnesses who could have testified about Robles’ activities and his character.”  Id. at 608.

201) Douglas v. Singh, 944 F.Supp.2d 787 (N.D. Cal. 2013).  The district court granted relief in
this California second degree murder case, finding that the “natural and probable
consequences” instruction given by the trial court violated due process, and that the state
court’s determination to the contrary involved an unreasonable application of clearly
established federal law.  Petitioner was charged with possession of a firearm by a minor and
second-degree murder as an aider and abettor in connection with an incident at a party he
attended with his brother, Junor. According to the trial evidence, there was no question that
petitioner did possess the firearm later used by Junor to shoot another partygoer with whom
he had been fighting, but there was a clear dispute over whether petitioner willingly handed
the gun over to Junor, or resisted Junor’s demand for the gun during the fight. Under
California law, the outcome of that dispute should have dictated petitioner’s guilt or
innocence on the second degree murder charge:  if he intended to aid and abet Junor’s
possession of the firearm (which led to the shooting), then liability for the murder would
attach; but if he merely possessed the firearm himself and did not willingly hand it over, then
aider and abettor liability would not be established.  The due process violation at trial
occurred when the judge gave an instruction that the jury could reasonably have interpreted
as providing for aider and abettor liability for second degree murder based only on petitioner’s
own possession of the gun, regardless of whether he facilitated or resisted Junor’s acquisition
of it before the shooting.  

After agreeing that the instruction was defective, the district court further held that
the state court’s decision denying relief, though less than clear, was unreasonable.  See 944
F.Supp.2d at 796 (“To the extent the state court found the jury instructions unambiguous, that
conclusion was not objectively reasonable. The instructions were ambiguous.”); id. (“To the
extent the state court found the jury instructions ambiguous but nevertheless concluded that
there was no ‘reasonable likelihood’ that the jury applied the instructions in a way that
violates the Constitution, the Court finds that conclusion objectively unreasonable as well.”).
The court went on to conclude that error was not harmless under Brecht, “particularly
because, while there was clear evidence that Mr. Douglas (a minor) had possessed a firearm,
there was equivocal and disputed evidence as to whether Mr. Douglas had assisted in Junor’s
(also a minor) possession of the gun.” Id. at 798; see also id. (noting that both the
prosecution’s and defense counsel’s jury arguments contributed to jurors’ misunderstanding
of aider and abettor liability).  

202) Payne v. Frink, 944 F.Supp.2d 967 (D.Mont. 2013).  The district court granted relief on
petitioner’s Confrontation Clause claim in this Montana failure to register as a sex offender
case.  The only disputed issue at trial was whether petitioner “knowingly” failed to register
in Montana or, as he claimed, instead believed that his registration in Connecticut was
sufficient.  As part of its case against petitioner, the prosecution was permitted to present a
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police detective’s out-of-court statement that she had checked with Connecticut  authorities,
and was told petitioner was not in compliance with his registration obligation there.  On
appeal, the state court found the error harmless.  The federal district court disagreed and found
that the error was not harmless under Brecht.  The court emphasized that there had been only
one disputed issue at trial, and that the officer’s impermissible hearsay statement was the only
evidence offered on that issue.  The court went on to conclude that if petitioner had been
afforded as “opportunity to cross-examine someone competent to testify about his compliance
in Connecticut[,] [he] might have shown that this information was inaccurate, that there was
more to it, or that his lack of compliance in Connecticut has a reasonable explanation.”  944
F.Supp.2d at 978.  

203) Means v. Lester, 2013 WL 3992506 (W.D. Tenn. Aug. 5, 2013).  The district court granted
relief in this Tennessee aggravated robbery case, finding that the trial judge violated Blakely
v. Washington, 542 U.S. 296 (2004), by increasing petitioner’s sentence based on facts not
found by the jury beyond a reasonable doubt.  Petitioner raised this claim on direct appeal,
and the Tennessee Court of Criminal Appeals rejected it.  In federal court, the state conceded
that the state court’s decision was contrary to Blakely, but argued that the error was harmless. 
The district court disagreed, explaining that the sentencing judge had increased petitioner’s
sentence above the relevant statutory maximum based, in part, on the judge’s conclusions that
petitioner acted as “the leader” in some of the charged robberies, and that petitioner “picked
out” elderly people to rob.  “[T]hese two enhancement factors,” the district court found, 
“should have been submitted to a jury.” 2013 WL 3992506 at *9. The court went on to reject
the state’s argument that the sentencing judge might have imposed the same sentence based
on other sentencing factors, such as petitioner’s prior criminal convictions, that did not offend
Blakely, calling it “entirely speculative.”  Id. at *12.  “Accordingly,” the court concluded, it
was impossible to “be certain that the constitutional error was harmless in the instant case.” 
Id.   

204) Wallace v. Prince, 975 F.Supp.2d 574 (M.D.La. 2013).  The district court granted relief in
this Louisiana non-capital murder case “because systematic exclusion of women from the
Louisiana grand jury that returned the indictment against him violated the Fourteenth
Amendment’s guarantee of ‘the equal protection of the laws,’ U.S. Const. amend. XIV, § 1,
thereby rendering [petitioner’s] conviction and resulting sentence unconstitutional.”  975
F.Supp.2d at 578.  Petitioner was charged with the 1972 stabbing death of a corrections
officer at the Louisiana State Penitentiary in Angola, Louisiana.  At the time of the
indictment, Louisiana law excluded women from grand jury service unless they filed a written
declaration of their desire to serve.  As a result, no woman had ever served as a grand juror
in West Feliciana Parish, although women constituted more than 50% of the eligible
population.  Petitioner filed a pre-trial motion to quash the indictment and presented
uncontested evidence at a hearing in support of his claim that women were systemically
excluded from the grand jury.  The trial judge denied the motion and refused petitioner’s
request to submit a memorandum in support of his claim.  On direct appeal, petitioner’s
counsel initially raised this claim and three others, but then expressly (but without
explanation) abandoned the issue in her opening brief.  Petitioner strongly disagreed with the
decision to abandon, and filed his own pro se supplemental brief raising the issue.  The state
court of appeals affirmed the trial court’s judgment in an unpublished opinion addressing only
the single, unrelated claim raised by appellate counsel, and the Louisiana Supreme Court
denied certiorari.  Next, petitioner sought post-conviction relief, again raising the grand jury
claim.  The district court initially denied this claim in a reasoned opinion finding that it was
without merit.  However, after a series of remands and multiple conflicting orders, the court
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of appeals ultimately stated, without explanation, that petitioner’s grand jury exclusion claim
was denied because it “was raised untimely.”  Id. at 587.

After determining that petitioner was entitled to merits review and noting its
uncertainty whether § 2254(d) was applicable, the district court found it unnecessary to decide
that question “because even [assuming] that § 2254(d)’s exacting standards apply to [the]
grand jury exclusion claim, it still passes muster.” 975 F.Supp.2d at 597.   First, the district
court found that the state court’s treatment of petitioner’s claim as one governed by the Sixth
Amendment rule of Taylor v. Louisiana, 419 U.S. 522 (1975), rather than by the equal
protection principles on which petitioner had actually based his challenge, resulted in a
decision that was both contrary to, and involved an unreasonable application of, the relevant
federal law.  Looking to Supreme Court precedent as it existed at the time petitioner’s direct
appeal became final, including Hoyt v. Florida, 368 U.S. 57, 59-60 (1961), and Reed v. Reed,
404 U.S. 71, 77 (1971), the district court determined that “the Fourteenth Amendment
forb[ade] the systematic exclusion of identifiable classes from grand jury service,” “woman
constituted an identifiable class,” “laws drawing arbitrary distinctions between men and
women, including laws that automatically exempted women from grand jury service, violated
the constitutional guarantee of equal protection,” and petitioner “had standing to challenge”
the exclusion in this case. 975 F.Supp.2d at 606.  The court went on to find that petitioner had
offered sufficient evidence to prove his claim before the trial court, and the record available
to the state courts was more than sufficient to rebut, by clear and convincing evidence, the
trial court’s finding that not “a shred of evidence” supported petitioner’s claim.

205) Robinson v. Rader, 2013 WL 5818606 (M.D. La. Oct. 29, 2013).  The district court granted
relief in this Louisiana possession of contraband within the confines of penal institution case,
finding that petitioner’s Sixth Amendment right to counsel was violated when the trial judge
allowed him to waive counsel and proceed pro se without determining whether his waiver was
knowing and voluntary.  Prior to trial petitioner filed several handwritten pro se motions,
including a motion for self-representation.  When he brought the motion to the trial court’s
attention, the trial judge asked:  “[D]o you want to represent yourself in this case because if
you’re going to represent yourself in the case, I’m going to take [counsel] off the case and let
you represent yourself if you think you’re qualified to do that.” 2013 WL 5818606 at *2. 
When petitioner responded affirmatively, the trial judge simply stated, without further
colloquy, “[y]ou are now representing yourself.” Id.  On appeal, petitioner argued that the trial
court erred by permitting him to represent himself without first assuring itself that he had
made a knowing, intelligent and voluntary waiver of the right to counsel.  The appellate court
found no error, reasoning that the record showed that petitioner “wished to represent himself
in this uncomplicated matter,” petitioner later entered into a favorable plea bargain, and the
trial court had previously advised petitioner of the charges against him and his right to
counsel.  Id. at *4.  The federal district court held that the state court unreasonably applied
clearly established federal law because “the minimal colloquy conducted by the state trial
judge” was insufficient to demonstrate “that the petitioner’s waiver of counsel was voluntary,
knowing and intelligent within the meaning of Faretta.” Id. at *7.  The district court noted
that the trial court made no inquiry into petitioner’s education, background or experience, did
not advise him of the dangers and disadvantages of self-representation, did not determine
whether he understood the practical meaning of the right he was giving up, did not offer
standby counsel, and did not make any recommendation against self-representation.  Finally,
the district court held that “the mere fact that the petitioner ultimately entered into a plea
agreement which the State characterizes as favorable is not an indication that his waiver of
counsel was legally valid.” Id. at *9.  This error was “not susceptible to harmless error
analysis.” Id. at *9, n.6.  
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206) Hall v. Thomas, 977 F.Supp.2d 1129 (S.D.Ala. 2013).  The district court granted relief on
petitioner’s Batson v. Kentucky claim in this Alabama capital case.  Petitioner initially raised
the claim on direct appeal, but the state court affirmed based on the prosecutor’s explanation
that he struck black jurors because of their views on the death penalty, which the court
credited as sufficiently race-neutral.  Petitioner then raised the claim again in state post-
conviction proceedings, but it was rejected as procedurally barred.  The federal district court
held that the state court unreasonably applied Batson and made an unreasonable decision in
light of the evidence presented when it failed to carry out the third step of the Batson inquiry. 
After petitioner made a prima facie showing of discrimination at trial, the prosecutor stated
that he struck the jurors in question because of their views on the death penalty.  Petitioner
then argued that the prosecutor’s stated reasons were pretextual because at least one juror had
clearly articulated a strong preference in favor of the death penalty and because the prosecutor
asked disparate questions of black and white venire members.  The state courts failed to
address those arguments, and the district court found that failure to be unreasonable such that
§§ 2254(d)(1) and (d)(2) had been satisfied. The court then conducted a de novo review of
Batson’s third step and concluded that petitioner was entitled to relief because the
prosecutor’s stated race-neutral reason for at least one juror was clearly contradicted by the
record, and the prosecutor accepted two white jurors who were nearly identically situated.  

207) Ingram v. Goodwin, 981 F.Supp.2d 552 (W.D. La. 2013).  The district court granted relief
on petitioner’s implied juror bias claim in this Louisiana manslaughter case.  Petitioner was
convicted of shooting his ex-wife, Kim, after she entered his house and attacked his new wife,
Nancy.  While the two women were fighting inside the house, petitioner called 911.  During
the call he heard a loud bang and heard Nancy make “a blood curdling scream.” He then hung
up the 911 call and took a deer rifle into the hallway where he saw the two women on the
floor.  Petitioner tried to pull Kim off of Nancy, and testified that he fired the gun when Kim
lunged at him.  After the shooting, he immediately called 911 and attempted CPR.  After his
conviction, petitioner learned that one of the jurors – Juror No. 8 – became suspicious that her
boyfriend was cheating on her and taking advantage of her jury service to visit his
“paramour.” 981 F.Supp.2d at 558.  Near the end of the trial Juror No. 8 entered the suspected
paramour’s house, found her in bed with the juror’s boyfriend, and then threatened her with
a baseball bat.  Juror No. 8 disclosed her actions to her fellow jurors, who discussed the
incident and its similarities to petitioner’s alleged crime during deliberations.  Petitioner
raised a claim of implied juror bias and requested an evidentiary hearing.  The Louisiana
Supreme Court denied relief, and held that even if a hearing could establish the truth of
petitioner’s claim, Juror No. 8’s actions “did not give rise to a reasonable probability that the
information she conveyed contributed significantly to the jury’s verdict.” Id. at 559.  The state
court also distinguished the Fifth Circuit’s decision in Brooks v. Dretke, 444 F.3d 328 (5th
Cir. 2006), a case in which a juror was arrested for carrying a gun into the courthouse during
trial, finding that petitioner “makes no claim that Juror No. 8 had been arrested following her
unauthorized entry and thus faced an actual conflict of her duties as a juror and her self
interest in resolving her own difficulties with the state.” Id. at 563.  

The federal district court held that the state court unreasonably applied clearly
established federal law, granted an evidentiary hearing at which Juror No. 8 and several others
testified, and then granted relief.  The court held that although Juror No. 8 tried to downplay
her actions and any impact on the jury’s deliberations, the circumstances implicitly indicated
bias, and there was no reasonable basis for distinguishing this case from Brooks.  Further, the
district court found that petitioner’s case for relief was “even more compelling ... than in
Brooks because the crime committed by [Juror No. 8] was similar in nature to the one
committed by the victim before she was killed,” and because the jurors specifically discussed
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this incident during deliberations.  981 F.Supp.2d at 564.  

208) Coffin v. Cate, 2013 WL 6230452 (E.D. Cal. Dec. 2, 2013).  The district court granted relief
to this California petitioner on the ground that the trial court violated Apprendi v. New Jersey,
530 U.S. 466 (2000), and Blakely v. Washington, 542 U.S. 296 (2004), by increasing his
sentence after he pled guilty to manslaughter based on judge-made findings that he had prior
peace officer training, and had fired multiple shots at the victim.  The state court had rejected
petitioner’s claim because he admitted at the sentencing hearing that he had fired multiple
shots and had former training as a peace officer.  The district court explaind, however, that
Apprendi requires “that a defendant’s maximum sentence must be based on facts found by the
jury or admitted in a guilty plea.”  2013 WL 6230452 at *5.  The court found that the state
court unreasonably applied federal law by finding that petitioner’s informal statements at the
sentencing hearing, unaccompanied by a waiver of the right to a jury trial, constituted
“admissions” for purposes of Apprendi.  Id.  This error was not harmless because “there
remains ‘grave doubt’ that a jury would have found, beyond a reasonable doubt, factors that
it considered ‘aggravating’ under [the California sentencing statute].”  Id. at *6.  

209) Elvik v. Bunce, 2013 WL 6388763 (D.Nev. Dec. 5, 2013), aff’d sub nom. Elvik v. Baker,
612 Fed.Appx. 412 (9th Cir. 2015), cert. granted, judgment vacated, Baker v. Elvik, 136
S.Ct. 1196 (2016) (remanding for further consideration in light of Davis v. Ayala, 135 S.Ct.
2187 (2015)), aff’d on remand, 660 Fed.Appx. 538 (9th Cir. 2016) .  The district court
granted relief in this Nevada non-capital murder case, finding that the trial court’s refusal to
give proper jury instructions violated petitioner’s right to due process under the Fifth and
Fourteenth Amendments.  Petitioner was fourteen years old when he shot the victim with a
twelve-gauge shotgun, took the victim’s pistol, and fled in the victim’s car.  Petitioner
admitted to the shooting, but asserted that it had been committed in self-defense.  Over
petitioner’s objection, the trial judge refused to instruct the jury that, according to Nevada
law, children between the ages of eight and fourteen years are presumed to be unable to
understand the wrongfulness of their actions, in the absence of clear proof to the contrary. 
The state court denied relief, finding that “the jury’s rejection of the self-defense claim and
determination that [petitioner] was guilty of murder beyond a reasonable doubt implicitly
involved a conclusion that clear proof established that [petitioner] knew the wrongfulness of
his actions.”  2013 WL 6388763 at 20.  The state court further determined that any error was
harmless because the evidence of petitioner’s plan to commit a robbery, attempts to evade
police and evasive answers to law enforcement following his arrest constituted clear proof
that he understood the wrongfulness of his actions. 

The district court held that the state court’s decision was contrary to, or involved an
unreasonable application of, clearly established federal law because it “focused only on the
application of the instruction as part of the self-defense affirmative defense theory,” “failed
to address its presumptive application,” and imposed an “impermissible burden-shift[]
because it is the prosecutor who must prove that the eight-to-fourteen year old child
understood the wrongfulness; it is not an affirmative defense.”  2013 WL 6388763 at *21. 
After observing that “[t]he jury’s rejection of a self-defense claim and a determination of guilt
does not automatically mean that the jury found ‘clear proof’ that petitioner knew the
wrongfulness of his actions,”  the district court held that the “failure to give this instruction
relieved the State of its duty to prove an element of the offense.” Id. at *22.  The court went
on to find that the error was not harmless under Brecht because it lowered the prosecution’s
burden and therefore substantially and injuriously affected the jury; the court also noted that
it could not say beyond a reasonable doubt that the error did not contribute to the verdict
obtained.
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210) Jensen v. Schwochert, 2013 WL 6708767 (E.D.Wis. Dec. 18, 2013), aff’d sub nom. Jensen
v. Clements, 800 F.3d 892 (7th Cir. 2015).  The district court granted relief in this Wisconsin
murder case, finding that the trial court’s admission of the victim’s out-of-court statements
violated the Confrontation Clause, and that the state court’s decision upholding petitioner’s
conviction involved an unreasonable application of clearly established federal law.  Petitioner
was charged with murder in connection with the death of his wife.  There was no dispute that
she was poisoned by ethylene glycol, a substance commonly found in antifreeze; the only
issue was whether she committed suicide by deliberately consuming the ethylene glycol, or
had been poisoned by petitioner.  There was circumstantial evidence to support each theory. 
To support its homicide theory, the prosecution presented a letter the wife had written to law
enforcement, as well as similar statements she made to others, in which she expressed fear
that petitioner might kill her and stated that, if she were found dead, her death would not be
a suicide.   The prosecution relied heavily on these statements in closing argument, and
repeatedly argued that they contradicted the defense’s theory of the case.  The jury deliberated
for more than thirty hours before finding petitioner guilty.  On direct appeal, the Wisconsin
Supreme Court held that any error was harmless “given the voluminous corroborating
evidence, the duplicative untainted evidence, the nature of the defense, the nature of the
State’s case, and the overall strength of the State’s case.”  2013 WL 6708767 at *5.  The
federal district court disagreed, and held that the state court’s decision involved an
unreasonable application of clearly established federal law.  The court explained that the
admission of the out-of-court testimonial statements had a substantial and injurious effect on
the outcome of petitioner’s trial, and the state court’s decision to the contrary had been
reached only by ignoring the central role that the evidence played at trial, overlooking that the
other evidence against petitioner was entirely circumstantial and subject to more than one
reasonable inference, and failing to consider any of the evidence that supported petitioner’s
theory of the case. “In sum,” the district court observed, “[the wife’s] letter from the grave
served as an unrebuttable and emotionally compelling accusation of guilt.” Id. at *17; see also
id. (characterizing the statements as “classic hearsay” which served as the “key piece” of the
prosecution’s case, and finding its admission prejudicial).  

211) Colon v. Rozum, 2014 WL 47770 (E.D. Pa. Jan. 7, 2014), aff’d, 649 Fed.Appx. 259 (3rd
Cir. 2016).  The district court granted relief in this Pennsylvania second degree murder,
robbery and conspiracy case, finding that the trial court violated the Confrontation Clause by
permitting the prosecutor to read a co-defendant’s statement into the record.  Petitioner was
charged based on his participation with two co-defendants, Bentancourt and Gonzalez, in a
carjacking that resulted in the shooting death of the victim.  Although he admitted to driving
the getaway car, he insisted that he had no prior knowledge of his co-defendants’ plan to
commit an armed robbery. After the trial court denied petitioner’s motion to sever, he
proceeded to a joint trial with co-defendant Gonzalez. Neither defendant testified, but the
prosecutor was permitted – over petitioner’s objection – to read statements each defendant
had made to police into the record.  The trial court then instructed the jurors that they could
only consider each statement against the defendant who made that statement.  To that end,
Gonzalez’s statements had been redacted to remove petitioner’s name and replace it with the
words “another person” or “the other person.”  The redacted statement indicated that all three
men went to a mall, Bentancourt said he was going to rob somebody, and “the other person”
heard him say this.  On direct appeal of petitioner’s conviction, the Pennsylvania Superior
Court rejected petitioner’s Confrontation Clause challenge, finding that the redacted statement
was admissible because it never specifically referred to petitioner by name and because the
trial judge provided the jury with an appropriate limiting instruction. 

The federal district court disagreed, and held that the state court’s decision involved
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an unreasonable application of Bruton v. United States, 391 U.S. 123 (1968), and its progeny. 
The court explained that “the use of a generic term in place of a defendant’s name is by no
means a talismanic stratagem that will always satisfy Bruton,” 2014 WL 47770 at *7, and that
the state court had unreasonably failed to consider “the powerfully incriminating nature of
Gonzalez’s redacted statement,” which “went to the heart of the substantive offenses with
which [petitioner] was charged,” id. at *8.  “As a result,” the court continued, “contrary to the
[state court’s] assertion that only ‘independent evidence’ would finger [petitioner], the
redacted statement itself did the job.” Id.  The court went on to conclude that the error was
not harmless, noting that no other evidence indicated petitioner’s agreement to participate in
the crime, and that the jurors specifically asked for the critical passage from Gonzalez’s
statement to be re-read just three hours before they returned with a guilty verdict. 

212) Kregear v. McQuiggin, 2014 WL 556328 (W.D. Mich. Feb. 11, 2014).  The district court
granted relief in light of the state’s concession that petitioner’s separate Michigan convictions
for operating/maintaining a laboratory involving hazardous waste, and operating/maintaining
a laboratory used to manufacture a controlled substance violated the Double Jeopardy Clause. 
Despite the concession, however, the state contended that habeas relief should be denied
under the “concurrent sentencing doctrine” because petitioner had been sentenced for the two
offenses to concurrent terms of 13-22 years.  After acknowledging that it possessed discretion
to refuse to consider a “challenge to a conviction when the sentence on the challenged
conviction is being served concurrently with an equal or longer sentence on a valid
conviction,’” the court added that such a refusal would only be appropriate “‘when there is
no possibility of adverse “collateral consequences” if the convictions stand.’” 2014 WL
556328 at *11 (quoting Dale v. Haeberlin, 878 F.2d 930, 935 n.3 (6th Cir. 1989), and Winn
v. Renico, 175 Fed. Appx. 728, 732 (6th Cir. 2006)).  The court then determined that the
record in this case did not provide an adequate basis for determining whether petitioner’s
maximum sentence was affected by both convictions.  Because it was not clear that there was
no possibility of collateral consequences, the district court granted relief and ordered that the
case be remanded to the trial court to vacate one of the duplicate convictions.

213) Dominguez v. Stainer, 2014 WL 1779546 (C.D. Cal. April 30, 2014).  The district court
granted relief in this California attempted murder case, finding that the admission of
petitioner’s coerced confession violated the Fifth Amendment, and that the state court’s denial
of relief involved an unreasonable application of Arizona v. Fulminante, 499 U.S. 279 (1991). 
After petitioner’s arrest in connection with a shooting, police placed an experienced
confidential informant (CI) in the cell next to him and instructed the CI to initiate
conversation.   The CI, who claimed to be a high-level member of the Mexican Mafia, told
petitioner that his organization had a policy of retaliation against anyone who committed a
drive-by shooting, and warned petitioner that he was on a “list,” and that a group of gang
members would be “waiting for him” in general population.  The CI further told petitioner that
the Mexican Mafia had instructed him to find out whether petitioner had, in fact, committed
a drive-by shooting.  Petitioner responded that he did not commit a drive-by shooting because
he got out of the car before he shot his victim.  The CI then promised to tell the gang to call
off their planned attack on petitioner, provided that petitioner told the CI the complete truth
about the shooting.  Petitioner then provided additional details of the offense, answering all
of the CI’s pointed questions as the CI continually reminded him of the consequences of a
failure to “be straight” about the shooting.  At trial, a recording of this conversation was
entered into evidence over petitioner’s objection. 

On direct appeal, the state courts rejected petitioner’s Fifth Amendment claim, finding
that the case was distinguishable from Fulminante because petitioner had not been the victim
of “tough treatment” in prison, had not committed a crime likely to cause retaliation by other
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inmates, and had shown no weakness or vulnerability.  Instead, the state court found that the
confession was voluntary, and that the contact between petitioner and the CI was
“conversational, and concerned clarification of the manner in which the crime was committed,
not the shooting itself.”  2014 WL 1779546 at *10.  The federal district court found this
application of Fulminante unreasonable, explaining that “[t]he only way in which Fulminante
is distinguishable from the facts of petitioner’s case is that the nature of the threat here is more
extreme than was the nature of the threat in Fulminante.” Id. at *13.  The district court also
rejected the state court’s characterization of the CI’s contact with petitioner as
“conversational” given that all of the “conversation” occurred because of the CI’s repeated
use of threats and promises to send word to waiting Mexican Mafia members to call off the
“hit” as long as petitioner, a young prisoner with a well-founded fear of the Mexican Mafia,
gave a full and truthful account of the shooting.   Finally, the district court held that the error
was not harmless because, apart from the confession, the remaining evidence had weaknesses;
any confession has a significant impact on the jury, and this one was extraordinarily detailed;
and petitioner had no basis to argue that the jury should not believe the confession, “other
than to argue that it was coerced – the very reason that it should have been excluded from
evidence in the first place.” Id. at *17. 

214)  Songster v. Beard, 35 F.Supp.3d 657 (E.D.Pa. 2014), vacated, 644 Fed.Appx. 158 (3rd
Cir. 2016) (remanding for reconsideration in light of Montgomery v. Louisiana, 136 S.Ct. 718
(2016)), adhered to on remand, 201 F.Supp.3d 639 (2016).  After determining that petitioner
was entitled to the benefit of the rule announced in Miller v. Alabama, 567 U.S. 460 (2012),
which held that a mandatory life without parole sentence for a juvenile convicted of homicide
violates the Eighth Amendment, the district court granted relief:

At the time Songster was sentenced, there was no process or procedure in
place in Pennsylvania. Juveniles convicted of first degree or second degree
murder were automatically sentenced to life without parole, regardless of
their age, their individual characteristics and the circumstances of the crime.
There was no discretion and no consideration of any factors, let alone those
peculiar to juvenile offenders. Sentencing was a mere formality. The Miller
Court struck down such a mandatory scheme. Therefore, like Jackson [the
petitioner in the companion case to Miller], Songster must be resentenced.

35 F.Supp.3d at 664-65 (footnote omitted).

215) Fahy v. Horn, 2014 WL 4209551 (E.D.Pa. Aug. 26, 2014).  On remand from the Third
Circuit (see Fahy v. Horn, 516 F.3d 169 (3rd Cir. 2008) (vacating grant of relief on Mills v.
Maryland, 486 U.S. 367 (1988), claim and remanding for consideration of additional claims
not previously addressed) the district court granted penalty phase relief in this Pennsylvania
capital case, finding that trial counsel was ineffective “for failing to develop and present
available and compelling mitigating evidence and for suggesting [petitioner] would likely be
released on parole,” and that an erroneous jury instruction prevented consideration of non-
statutory mitigating evidence. 2014 WL 4209551 at *1.  [for a summary of the ineffective
assistance of counsel grounds, see SUCCESSFUL CASES - INEFFECTIVE ASSISTANCE ISSUES,
supra].

Petitioner was convicted and sentenced to death in 1983 for the rape and murder of
a twelve-year old girl who lived in his neighborhood.  After resolving his ineffective
assistance of counsel claims, the district court turned to petitioner’s claim that his death
sentence violated “the Sixth, Eighth, and Fourteenth Amendments to the United States
Constitution because the jury was not permitted to consider and give effect to the
non-statutory mitigating evidence.”  2014 WL 4209551 at *15.  The issue arose because the
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trial judge instructed the jury to consider mitigating evidence in categories listed on the
verdict sheet, which the judge repeatedly stated ran from the letter “a” to “f” – thereby
omitting mitigating categories “g” and “h.”  While category “g” concerned evidence of minor
participation, which did not apply to petitioner’s case, category “h” referred to non-statutory
mitigating evidence of the defendant’s background and character.  Petitioner raised this claim
in state court in his fourth post-conviction relief application, but because it was not decided
on the merits, § 2254(d) did not apply.  Examining the claim de novo, the district court
determined that petitioner was entitled to relief because most of his mitigating evidence
concerned his character and upbringing, and it was “reasonably probable that one juror would
have been sympathetic to [petitioner’s] mitigating evidence and might have imposed a
sentence of life imprisonment had the court properly charged regarding the mitigating
evidence.” Id. at *17.  

216) Neal v. Wolfenbarger, 57 F.Supp.3d 804 (E.D.Mich. 2014).  The district court granted relief
in this Michigan carjacking, assault, armed robbery, and unlawful possession of a firearm
case, finding that petitioner’s right to counsel at all critical stages was violated when the judge
left the courtroom during his bench trial to view an inmate in the nearby lock-up as part of his
evaluation of the defense’s claim of mistaken identification.  Having previously determined
that the state appellate court’s refusal to decide the claim on the merits did not rest on an
adequate and independent state ground, the court proceeded to examine the merits de novo. 
Noting that the state appellate court had been wrong to declare any “plain error” harmless
because the error was actually structural, and that the trial judge’s foray had been taken to
gather information later used to reject petitioner’s trial defense, the district court concluded
that relief was required.

217) Johnson v. Cain, 68 F.Supp.3d 593 (E.D.La. 2014).  After sorting out the extraordinary and
convoluted fifteen year history of petitioner’s unsuccessful efforts to secure timely merits
review in the Louisiana state courts, the district court granted relief on his Brady v. Maryland
and Cage v. Louisiana claims in this non-capital murder case.  Beginning with the Brady
claim, the court applied de novo review after determining that any possible procedural bar
based on the state court’s refusal to reach the merits would be inadequate under the
extraordinary circumstances of this case.  The substance of the claim concerned an
undisclosed statement given to police by the only eyewitness (other than petitioner himself)
to the shooting.  While the prosecution had relied heavily upon this witness to counter
petitioner’s self-defense claim at trial, the suppressed statement flatly contradicted the
witness’ trial testimony, and, had it been disclosed, would have provided useful support for
the defense.  Based on these facts, the district court found that the suppressed statement was
both favorable and material, particularly since the jury deliberated overnight and made several
requests for additional instructions on specific intent, and the state had relied exclusively on
eyewitness’ testimony to support is argument on that very point.  

Moving to the Cage claim, the district court held that although the state appellate
court’s denial of relief was likely procedural, its refusal to give petitioner the benefit of Cage 
was nevertheless unreasonable within the meaning of § 2254(d)(1) and (d)(2) since that
determination overlooked an out-of-time appeal granted to petitioner, which rendered the
retroactivity question “irrelevant” in his case.  On the merits, the court observed that the
instruction given at petitioner’s trial was “virtually identical to the one condemned as
unconstitutional in [State v. Sullivan, 596 So.2d 177 (La. 1992)], and it contains the
‘particularly egregious terms’ identified in Cage, ‘grave uncertainty’ and ‘moral certainty.’” 
68 F.Supp.3d at 616 (quoting Morris v. Cain, 186 F.3d 581, 587 (5th Cir. 1999)).  Because
it was “reasonably likely that the jury applied the facially unconstitutional instruction in a way
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that indeed violated the constitution,” petitioner was entitled to relief. 

218) Fuller-Bey v. Zatecky, 2015 WL 93537 (S.D. Ind. Jan. 6. 2015).  The district court granted
relief from the prison disciplinary judgment in this Indiana case, finding that, pursuant to
Wolff v. McDonnell, 418 U.S. 539, 570-71 (1974), and other decisions, the absence of any
record evidence to support the determination of guilt violated due process.  Petitioner was
charged with possession of intoxicants after officers recovered home-made “brew” in his cell
mate’s locked property box, located under the cell mate’s bed.  Although petitioner sought to
prove that he had been at work when the discovery was made, authorities responded by telling
him that “‘[i]t does not matter if you were in the room or at work.  It was found in your
housing area.’” 2015 WL 93537 at *1.  Petitioner also offered a written statement asserting
that he had no knowledge of the brew, and later added a statement from his cell mate verifying
that assertion, but his conviction was affirmed.  In federal court, the state responded to
petitioner’s due process challenge by arguing that the governing “some evidence” standard
may be satisfied when an illegal item is found in a cell shared by more than one offender.  The
district court acknowledged the Seventh Circuit’s acceptance of that principle in Hamilton v.
O’Leary, 976 F.2d 341, 345 (7th Cir. 1992), but found that case distinguishable from this one
because the record in this case included direct evidence identifying a single owner of the
brew:  “If there were no direct evidence as to which cell mate possessed the property box and
the contraband inside, then the ‘some evidence’ standard would have been satisfied.  Under
these circumstances, however, the doctrine of constructive possession is not applicable and
the record is devoid of evidence showing that [petitioner] was in possession of intoxicants.” 
2015 WL 93537 at *3.

219)  Echavarria v. Baker, 2015 WL 225422 (D.Nev. Jan. 16, 2015), aff’d sub nom. Echavarria
v. Filson, ___F.3d___, 2018 WL 3552431 (9th Cir. July 25, 2018). The district court
granted relief on petitioner’s implied judicial bias claim this Nevada capital case.  Petitioner
was convicted and sentenced to death for the murder of an FBI Special Agent who happened
to be present at a bank as petitioner attempted to rob it.  On direct appeal, he asserted a
judicial bias claim based on disparaging and embarrassing remarks the trial judge had directed
toward defense counsel, but did not mention – because he did not yet know – the existence
of a connection between the judge and the murder victim.  After the Nevada Supreme Court
summarily rejected that claim, petitioner proceeded to state post-conviction review.  There
he learned that, several years before the homicide in this case, the deceased FBI agent had
been a central figure in an investigation of a fraudulent land deal to which the trial judge –
then a member of a land commission – was closely connected; while the trial judge had
disclosed this information to the prosecution and counsel for petitioner’s co-defendant, neither
petitioner nor his counsel had been made aware of it.  Using the newly acquired information,
petitioner again asserted a judicial bias claim, but the state post-conviction court denied it; the
Nevada Supreme Court affirmed, calling the new evidence “not so significant as to persuade
us to abandon the doctrine of the law of the case.”  2015 WL 225422 at *9. 

The federal district court agreed with the state supreme court’s determination that
petitioner had not demonstrated actual bias, but held that the state court’s failure to consider
the possibility of implied bias – i.e., “whether the relationship between the trial judge, the FBI
and the murdered FBI agent, and the FBI’s involvement in [petitioner’s] case would give rise
to a possible temptation to the average judge to not hold the balance nice, clear and true” –
“was an objectively unreasonable application of federal law clearly established by the United
States Supreme Court.” 2015 WL 225422 at *12.  After considering for itself the ways in
which such a temptation could have manifested, the district court reached the “inescapable
conclusion that the risk of bias on the part of the trial judge in this case was too high to allow
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confidence that the case was adjudicated fairly, by a neutral and detached arbiter, consistent
with the Due Process Clause of the Federal Constitution.”  Id. at *13; see also id. at *12
(“[T]here was a significant risk that an average judge would possibly be tempted to lean in
favor of the prosecution or to potentially have an interest in the outcome of the case. ... For
example, an average judge in this judge’s position might be tempted to demonstrate a lack of
bias by overcompensating and ruling in a manner to avoid any suggestion that the judge
harbored ill will against the FBI, or against the FBI agent murder victim, for having conducted
the investigation. Or, to give another example ... [,] an average judge in this judge’s position
might be tempted to avoid rulings unfavorable to the FBI, or to the prosecution of the FBI
agent’s alleged murderer, in order to appease the FBI and avoid any further investigation.
Either of these inclinations would have tended to lend bias and tip the scales against
Echavarria.”). 

220) Washington v. Beard, 2015 WL 234719 (E.D. Pa. Jan. 16, 2015).  The district court granted
relief in this Pennsylvania capital case, finding two violations of Bruton v. United States, 391
U.S. 123 (1968), and a Brady v. Maryland, 373 U.S. 83 (1968) violation.  Petitioner was
convicted and sentenced to death for killing an unarmed security guard during an armed
robbery at a Save-A-Lot store in Philadelphia.  Witnesses said two men entered the store and
purchased a bag of potato chips, one of them drew a gun and demanded money, and then both
fled followed by the security guard; shots were heard outside, but no one claimed to have
witnessed the shooting.  Petitioner’s co-defendant, Teagle, was identified by two witnesses
as the robber with the gun; his fingerprints were also found on a bag of potato chips left on
the counter.  Teagle gave a statement to law enforcement in which he implicated petitioner
as the other robber and suggested petitioner had been the shooter.  Three other witnesses from
the store could not initially identify either petitioner or Teagle, but later identified petitioner
in a line-up and/or in court.  Neither petitioner nor Teagle testified at their joint trial.  Over
objection by petitioner’s counsel, Teagle’s statement –with references to petitioner replaced
with “blank” – was read into evidence, and the jury was instructed not to consider the
statement against petitioner. The jury found petitioner guilty and sentenced him to death.

The district court began with petitioner’s Bruton claims, one of which challenged
admission of Teagle’s statement while the other addressed the prosecutor’s use of the
statement in closing argument.  The first claim was presented on direct appeal but denied by
the Pennsylvania Supreme Court on the grounds that “‘no Bruton violation occurs if the co-
defendant’s statement is redacted to remove any specific references to the defendant and if
a proper limiting instruction is given,’” and that any error was harmless in light of the other
evidence against petitioner.  2015 WL 234719 at *8.  Although the state supreme court’s
reading of Bruton was correct when it was announced, Gray v. Maryland, 523 U.S. 185
(1998) – decided the following year – made clear that redactions which replace a defendant’s
name with an “obvious indication of deletion, such as a blank space, the word ‘deleted,’ or
a similar symbol, still fall[] within Bruton’s protective rule.” 2015 WL 234719 at *5. Relying
on Gray, petitioner raised his claim again in a request for state post-conviction relief, but the
Pennsylvania Supreme Court remained unpersuaded because, regardless of Gray, the error had
already been found to be harmless. In federal court, the state conceded that “Teagle’s redacted
statement violated Bruton under Gray,” and that Gray constituted “clearly established federal
law” for the purpose of this case, but echoed the state supreme court’s insistence that  any
error was harmless. Id. at *10. The district court disagreed, explaining that the error could not
be declared harmless because, inter alia, Teagle’s statement was the last piece of evidence
offered by the state, it contained at least fifty-one references to the petitioner as “blank,” and
“[a]part from Teagle’s statement, the evidence placing [petitioner] at the scene was
ambivalent” while “there was substantial evidence showing Teagle was involved in the
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robbery and that Teagle had a gun.”  Id. at *12-13; see also id. at *13 (“[I]t most certainly was
not harmless.”).  

Next, the district court considered petitioner’s claim that the prosecutor violated
Bruton during closing argument by repeatedly referring to Teagle’s statement and specifically
filling in the “blanks” with references to petitioner.  Defense counsel objected to the
prosecutor’s arguments, and the trial judge gave two cautionary instructions but denied the
defense’s requests for a mistrial. Id. at *15.  On direct appeal, the Pennsylvania Supreme
Court found no error because “‘[t]he prosecutor is allowed to vigorously argue his case so
long as his comments are supported by the evidence or constitute legitimate inferences arising
from that evidence.’”  Id.  Relying on Bruton and Richardson v. Marsh, 481 U.S. 200 (1987)
– but not Gray – the district court again disagreed.  The court explained that the prosecutor’s
argument had not been not supported by the evidence, but had, in fact, been based on evidence
(i.e., the identification of petitioner as “blank”) that was excluded, and that the very purpose
of redacting Teagle’s statement had been to guard against causing the jury to infer that it
implicated petitioner.  In the district court’s view, the prosecutor “trashed” these redactions
on four separate occasions during his closing argument in violation of Bruton and Richardson. 
Id. at *16.  The court went on to find that the error “was more than harmless,” and
characterized the state court’s reliance on jury instructions to cure any error  as “tantamount
to the wizard telling Dorothy to pay no attention to the man behind the curtain.” Id. at *16-17. 

Finally, the district court turned to petitioner’s claim that the prosecution violated
Brady by failing to disclose four pieces of evidence containing descriptions of the robbers
recorded shortly after the robbery and indicating that witnesses in the store had failed to
identify petitioner from a photo array.  After noting the state’s concession that the items had
been suppressed, and finding that petitioner had shown cause and prejudice for failing to
assert his claim in state court, the district court held that petitioner’s claim had merit.  The
court explained that the suppressed evidence was material because it went directly to the
disputed issue of the shooter’s identity, was consistent with Teagle being the only assailant
seen with a gun, and would have supported both petitioner’s trial theory and his motion to
sever his trial from Teagle’s.

221) Woods v. Ryan, 2015 WL 4555251 (D.Ariz. July 28, 2015).  The district court agreed with
petitioner’s pro se contention that his Arizona sentence for kidnapping exceeded the statutory
maximum and ordered that relief be granted in the form of reducing the sentence from 23.25
to 23.1 years.  The state had waived exhaustion and conceded that the sentence exceeded what
state law authorized, but argued that the federal court lacked jurisdiction to grant relief
because “errors in the application of state sentencing laws are not cognizable on federal
habeas review.” 2015 WL 4555251 at *6.  The district court disagreed, concluding
“[p]etitioner’s claim that his sentence exceeds the maximum authorized by state law properly
falls within the scope of federal habeas review because the Eighth Amendment bars a prison
sentence beyond the legislatively created maximum.” Id. at *7. 

222) Means v. Phillips, 136 F.Supp.3d 872 (W.D.Tenn. 2015).  The district court granted
petitioner’s request for unconditional relief in response to the state’s non-compliance with a
previously entered conditional writ requiring that he be re-sentenced on multiple convictions
for aggravated robbery.  In response to the original petition, the state conceded that the
sentences violated Blakely v. Washington, 542 U.S. 296 (2004).  The district court agreed with
that concession, found that the Blakely errors were not harmless, and directed that the state
either reduce petitioner’s sentences by removing the improper enhancements or afford him
a new sentencing hearing within  (180) days.  When the state failed to take timely action,
petitioner sought an unconditional writ of habeas corpus. In an untimely response, the state
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claimed that its attorney of record on the case had resigned from the Tennessee Attorney
General’s office and the case had been administratively closed rather than re-assigned to new
counsel.  The district court held an evidentiary hearing at which the trial prosecutor testified
that he had notified the clerk’s office of the need for action and relied on them to docket the
matter appropriately.  The prosecutor also claimed that he never received a copy of the federal
court’s order, but believed that the clerk’s office would have receive one “automatically.” 136
F.Supp.3d at 883.  The district court rejected the state’s excuses and granted an unconditional
writ, finding that “the evidence establishes systemic flaws on the part of the AG’s Office and
the DA’s Office.”  Id. at 889.  The court chastised the state for offering up the prosecutor as
“a convenient scapegoat,” id. at 895, and for failing to “offer[] a witness or even a factual
affidavit from someone at the AG’s Office ... or some other responsible person in the DA’s
Office who is familiar with the procedures in place for compliance with writs of habeas
corpus,” id. at 889.  The district court further found that the state had failed to provide a copy
of the district court’s original order to the clerk of court, that its original counsel had failed
to seek leave to withdraw, and that the state also failed to assign a new attorney to handle the
case.  The court then observed that this was “not an isolated event,” id. at 890, and later added
that “[a]ttorneys from the AG’s Office have displayed a remarkably casual attitude toward
rules and deadlines in their handling of § 2254 cases,” including routine withdrawals without
leave and failure to file the state court record in a timely manner, id. at 895.  Nevertheless, the
district court did not bar reprosecution or resentencing in this case “because it is persuaded
that, by vacating [petitioner's] judgments in the cases at issue, the State will have to suffer a
real consequence by having to conduct a new sentencing hearing at which the issue of
consecutive sentencing must be addressed unless the State elects to forgo consecutive
sentencing.” Id. at 896.  The court further ordered that consecutive sentencing could be
imposed only on motion by the state, and only after a state court hearing at which petitioner
would have the opportunity to present mitigation evidence.

223) Roybal v. Davis, 148 F.Supp.3d 958 (S.D.Cal. 2015).  In this California capital case, the
district court granted relief on the ground that the prosecutor’s biblical references in closing
argument at the penalty phase constituted prosecutorial misconduct, and that trial counsel’s
failure to object to these comments constituted cause to excuse the procedural default of the
closing argument claim.  Petitioner was convicted in 1992 of murdering an elderly woman in
Oceanside, California, based on circumstantial evidence that he was found in possession of
items taken from the victim’s home several days later in Santa Fe, New Mexico.  During the
penalty phase, the prosecutor argued that the Bible says “‘Thou shalt not kill,’” and that “‘if
he smite with an instrument of iron so that he die, he is a murderer.  The murderer shall surely
be put to death. ... Ye shall take no satisfaction for the life of a murderer which is guilty of
death, but shall be surely put to death.’” 148 F.Supp.3d at 1044.  Trial counsel did not object. 
On direct appeal, the California Supreme Court found that petitioner’s claim regarding these
comments was not preserved but that, in the alternative, although the comments constituted
“clear misconduct,” they were not prejudicial because they were “brief” and because most of
the prosecutor’s closing argument focused on the facts of the crime. The federal district court
concluded that petitioner demonstrated cause and actual prejudice to overcome the procedural
default because trial counsel’s failure to object to the prosecutor’s “egregious” misconduct
was deficient, and because 

given the closeness of the penalty phase case, evidenced by the fact that the
jurors deliberated for several days, during which they requested read back of
witness testimony, received supplemental instructions and repeatedly
expressed that they were deadlocked prior to finally reaching a verdict, in
combination with the inflammatory nature of the improper remarks, it is
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evident ... that the misconduct at issue resulted in “actual harm.”
148 F.Supp.3d at 989.  The district court also analyzed the state court’s alternative merits
decision under § 2254(d) and found its determination that the error was harmless to be
unreasonable because it failed to account for the larger context (including the state’s weak
case for guilt and the lengthy jury deliberations), ignored the “biblical tone” of the
prosecutor’s other comments about the crime, and failed to acknowledge the prosecutor’s
intentional efforts to urge the jury to find justification for a death sentence outside the penal
code in violation of Caldwell v. Mississippi, 472 U.S. 320, 328-29 (1985). 

224) Bell v. Secretary, Dept. of Corrections, 2015 WL 9269408 (M.D. Fla. Dec. 21, 2015).  The
district court granted relief to this pro se petitioner on the grounds that his conviction of an
offense with which he had not been charged violated due process, and that direct appeal
counsel’s failure to assert that error as a basis for reversal was constitutionally ineffective. 
Petitioner was charged with burglary of an occupied dwelling, but at trial burglary of a
dwelling was also submitted – over defense objection – as a lesser included offense. 
Petitioner was then found guilty of the lesser offense and appellate counsel did not challenge
its submission on appeal.  In federal habeas, the district court determined that burglary of a
dwelling was not a lesser included offense in relation to burglary of an occupied dwelling, and
that petitioner’s conviction of the former despite having been charged only with the latter
constituted a due process violation.  Additionally, while the due process claim was
procedurally defaulted because it had not been raised on direct appeal, the district court found
that appellate counsel was ineffective for omitting the claim, and that counsel’s
ineffectiveness served as “cause” to overcome the default.  See 2015 WL 9269408 at *4 (“the
omitted claim would have been successful”). Id. at *4. Finally, the district court noted that
double jeopardy would prevent petitioner from being retried on the original charge of burglary
of an occupied dwelling, because he was acquitted of that charge, and that any retrial could
proceed only on a lesser included offense. Id. at *5. 

225) Golb v. Attorney General of the State of New York, 2016 WL 297726 (S.D.N.Y. Jan. 21,
2016), aff’d in part, 870 F.3d 89 (2nd Cir. 2017).  The district court granted relief from
petitioner’s convictions on two counts of criminal impersonation  after finding that the statute
under which he was convicted was unconstitutionally overbroad and vague, and the state
court’s subsequent narrowing of the statutory language was not harmless. “This case grew out
of an academic disagreement over the origin of the Dead Sea Scrolls.” 2015 WL 297726 at
*1.  Petitioner’s father, Norman Golb, is a professor at the University of Chicago who believes
the Scrolls were written by a variety of authors and kept in Jerusalem’s libraries before being
moved to caves along the Dead Sea to keep them safe from invading Roman soldiers.  Other
scholars believe the Scrolls were written by a Jewish sect known as the Essenes, who lived
closed to the caves where the Scrolls were found.  In 2008, petitioner sent a series of emails
to various academics, museum curators and others in which he posed as well-known
academics in his father’s field.  Petitioner used the names of these other academics to
advocate for his father’s work and views, disparage the work of those with opposite views,
and suggest that his father be included in various museum exhibits and other scholarly
representations.  This campaign eventually led to petitioner’s conviction of 19 counts of
forgery and criminal impersonation.  At trial the jury was instructed that a person is guilty of
criminal impersonation when he “[i]mpersonates another and does an act in such assumed
character with intent to obtain a benefit or to injure or defraud another.” 2015 WL 297726 at
*4.  Petitioner requested that the jury be instructed that an “injury” does not include harm to
another’s reputation, but the trial court refused.  On direct appeal the state court concluded
that the statutory language under which petitioner was convicted was not overbroad because
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the “intent to injure” did not apply to any injury, no matter how slight, but instead meant only
an intent to cause “real harm” or “substantial harm.” Id. at *11.  Petitioner moved for
re-argument, asserting that the state court had narrowed the scope of the statute after his
conviction, thereby entitling him to a new trial under Shuttlesworth v. City of Birmingham,
382 U.S. 87 (1965), and its progeny.  The state court denied the motion for re-argument
without comment.  

The federal district court held that Shuttlesworth required the state court to consider
whether the statutory overbreadth had any effect on petitioner’s case, including whether
petitioner had adequate notice that his conduct would be considered criminal and whether the
overbroad jury instruction was harmless beyond a reasonable doubt.  With regard to two of
the counts on which petitioner was convicted, the district court concluded that “no reasonable
jurist could find the overbroad jury instructions to be harmless.” Id. at *12.  Those counts
alleged that petitioner sent emails pretending to be a scholar named Jonathan Seidel in which,
unlike the others at issue, he inexplicably disparaged his father’s work and solicited someone
to prepare a response.  To find the instructions harmless with respect to these counts, the
district court explained, there would have to be overwhelming evidence that petitioner sent
them to cause “substantial harm” to Siebel’s reputation.  Although there may have been some
theory under which these emails could have harmed Siebel’s reputation, petitioner had also
sent several other emails impersonating Siebel in which he clearly hoped to benefit from
Siebel’s good name.  Since it was not clear that petitioner sent the emails with the intent to
cause substantial harm to Siebel’s reputation, the district court concluded that the overbroad
instructions were not harmless beyond a reasonable doubt and they had a substantial and
injurious effect on the jury’s verdict.  

226) Taylor v. Davis, 164 F.Supp.3d 1147 (N.D. Cal. 2016).  The district court granted relief on
the ground that the California trial court unreasonably applied Drope v. Missouri, 420 U.S.
162 (1975), when it failed to sua sponte hold a competency hearing before petitioner’s trial
for robbery, attempted rape, and murder, which resulted in a death sentence.  The record
evidence included a range of indicators present before and during the trial that suggested the
need for a competency inquiry.  For example, during voir dire, petitioner arrived in court in
jail attire and remarked, “I didn’t want to dress this morning, Judge.”  Before the penalty
phase, petitioner asked to be excused from appearing in court due to headaches he
experienced during trial, and refused to waive the physician-patient privilege to allow his
expert witness to testify about his state of mind at the time of the crimes.  The evidence also
showed a history of mental illness, including institutionalization in a mental health center one
month prior to the crime, where petitioner was diagnosed with paranoid schizophrenia,
anti-social behavior with paranoid traits, and borderline personality disorder.  Additionally,
during the penalty phase, a neuropsychologist testified that he “found a distinct discrepancy
between functioning on [perceptual] tasks versus functioning on verbal tasks, and the
discrepancy was large enough to suspect neurologic causes, that is brain damage, mild, mind
you, but clearly diagnosable neurologic impairment.” 164 F.Supp.3d at 1154.  The
neuropsychologist also explained that petitioner exhibited personality changes that typically
occurred after brain trauma or brain injury, perhaps due to his exposure to physical violence,
beginning at age five, through fights, accidents, and beatings with at least one episode of
prolonged unconsciousness.  

The federal district court found that petitioner’s attempted suicide and
institutionalization in a mental health facility with a paranoid schizophrenia diagnosis shortly
before commission of the crimes was the most compelling evidence that a competency hearing
was warranted.  Additional evidence on petitioner’s likely brain damage and borderline
personality disorder should also have raised a competency question.  According to the district
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court, the mental health evidence alone should have triggered a competency hearing.  Further,
petitioner was not communicating with his counsel, objected to his counsel’s request for a
continuance, came to court in jail clothes, asked to be excused from the penalty phase for
headaches and various “conditions,” and did not allow his expert to testify as to state of mind
at the time of the crime.  The district court concluded that “a reasonable jurist ‘should have
experienced doubt with respect to the competency to stand trial.’” 164 F.Supp.3d at 1156
(quoting Maxwell v. Roe, 606 F.3d at 561, 568 (9th Cir. 2010)).

227) Clifton v. Easterling, 2016 WL 918049 (W.D. Tenn. Mar. 8, 2016).  The district court
granted relief on petitioner’s claim that the Tennessee proceeding through which his parole
was revoked violated the due process requirements set forth in Morrissey v. Brewer, 408 U.S.
471, 482 (1972).  Because there was no state court decision to which § 2254(d) could apply,
the district court reviewed each of Morrissey’s six requirements de novo and found that five
of them had not been observed during the state proceeding.  First, petitioner had not received
written notice of the alleged parole violations prior to the hearing, which left him with an
inadequate opportunity to prepare a defense.  Second, although petitioner had requested
discovery, the evidence against him was not disclosed, and the only evidence offered against
him was a confidential statement of an unidentified complainant, the substance of which was
never revealed to petitioner.  Id. at *5.  Third, although the parole board allowed petitioner
to submit subpoena requests before the hearing, which he did, the subpoenas were never
issued and he was not permitted to call witnesses at the hearing.  Fourth, petitioner was not
afforded an opportunity to confront and cross-examine anyone with actual knowledge of the
alleged incident. And fifth, the revocation proceeding ended without an adequate written
determination susceptible to proper judicial review; although the hearing officer stated her
decision on the record, she did not provide reasons beyond the “confidential testimony” she
reviewed.  Id. at *7. 

228) Bennett v. Stirling, 170 F.Supp.3d 851 (D.S.C. 2016), aff’d, 842 F.3d 319 (4th Cir. 2016). 
In this South Carolina capital case, the district court granted relief on the ground that
petitioner’s capital sentencing trial was infected with racial bias.  After his initial death
sentence was reversed, petitioner, who is African-American, was resentenced to death by an
all-white jury. That sentence was affirmed on direct appeal and a subsequent request for state
post-conviction relief was denied.  In federal habeas proceedings, petitioner contended, among
other things, that the prosecution’s injection of race into the resentencing trial violated due
process, and that his right to a fair trial by an impartial tribunal was violated by the
participation of a racially biased juror.  The district court granted relief on both claims.  

Petitioner’s contention that race had been impermissibly injected into the resentencing
trial arose out of a pattern of conduct by the prosecutor.  He variously referred to petitioner
before the all-white jury as a “beast of burden,” “a caveman,” and “King Kong,” and he
elicited testimony that a victim of a prior assault by petitioner had endured nightmares about
“black Indians” after the attack, and that petitioner had an interrracial sexual relationship with
a “blonde-headed” lady.  Defense counsel objected to all of these references and eventually
moved for a mistrial, but was overruled.  170 F.Supp.3d at 863. After rejecting the state’s
contentions that the prosecutor’s ape references merely related to petitioner’s large size, and
that the reference to the blonde woman did not have racial connotations because not all blonde
women are white, the district court held that the state court’s denial of relief in light of this
evidence was unreasonable under § 2254(d)(2).  The court explained that the blonde woman
reference conjured an image of a white woman, and emphasized that disparagement of
African-Americans through comparisons to apes was an old and well recognized technique
that had long been condemned.  See 170 F.Supp.3d at 864 (citing Boyer-Liberto v.
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Fontainebleau Corp., 458 F.3d 332, 350-51 (4th Cir. 2006)).  The court went on to conclude
that petitioner had been prejudiced by the prosecutor’s race-baiting conduct, which involved
numerous offensive and intentional comments, none of which had either been invited by
defense counsel or countered with an adequate curative instruction.  Id. at 866.  

Petitioner’s second claim was that his right to an impartial jury was violated by the
seating of a racially-biased juror.  During the post-conviction relief investigation counsel
interviewed a juror who said he believed petitioner committed the crime because he was “just
a dumb nigger.” 170 F.Supp.3d at 857.  The state post-conviction court found that this
evidence merely indicated the juror held that view at the time of the interview, but failed to
show he was actually biased while he was seated as a juror.  Id. at 869.  The district court
found that determination unreasonable, noting that there was no doubt the statement was racist
(which the state conceded), and that the juror had made clear he was describing his belief at
the time of the trial.  Id. at 870.  Finally, the district court also found it unreasonable to have
held that the juror could make such a racist statement, yet not personally hold the view that
African-Americans are inferior.  Id.  

229) Gardner v. Ballard, 172 F.Supp.3d 925 (S.D. W.Va. 2016).  The district court excused
exhaustion and granted relief in this West Virginia sexual assault and robbery case built
largely upon fabricated testimony from long-discredited state serologist Fred Zain.  The court
explained that petitioner was convicted in 1990 of sexual assault, robbery and related charges
based largely on Zain’s report that his blood type matched the perpetrator’s.  Since then, the
parties stipulated that petitioner’s blood was type A, but the seminal fluid taken from the
victim was type O.  See 172 F.Supp.3d at 927 (quoting In re W. Va. State Police Crime Lab.,
438 S.E.2d 501, 502 (1993)  (noting that a state investigation of Zain uncovered a “‘long
history of falsifying evidence in criminal prosecutions’”). The district court went on to hold
that Zain’s testimony at petitioner’s trial was false, and the error was not harmless because
it had a substantially prejudicial effect on the jury given that the serology evidence was
critical to tying petitioner to the crime, Zain testified longer than any other witness at trial, and
the state relied heavily on Zain’s statements in closing argument. 

230) McLaughlin v. Steele, 173 F.Supp.3d 855 (E.D. Mo. 2016).  The district court granted relief
on two grounds in this Missouri capital case: that trial counsel was ineffective for failing to
investigate the background of a key defense mental health witness [for a summary of the
ineffective assistance of counsel ground, see SUCCESSFUL CASES - INEFFECTIVE ASSISTANCE

ISSUES, supra]; and that petitioner was impermissibly sentenced to death in the absence of a
jury finding that aggravating circumstances outweighed mitigating circumstances. 

With regard to the weighing issue, the district court held that the trial judge’s
imposition of a death sentence without a jury finding regarding whether the aggravating
circumstances outweighed the mitigating circumstances violated the Sixth, Eighth and
Fourteenth Amendments as described in Ring v. Arizona, 536 U.S. 584 (2002), and Mills v.
Maryland, 486 U.S. 367 (1988).  Pursuant to Missouri, the jury must determine whether the
aggravating factors outweigh the mitigating factors in order to impose a death sentence.  In
petitioner’s case, the jurors deadlocked on sentencing, but they completed a verdict form
which asked “[d]oes the jury unanimously find that there are facts and circumstances in
mitigation of punishment sufficient to outweigh facts and circumstances in aggravation of
punishment?” 173 F.Supp.3d at 891.  The jury responded “no” to this question.  The trial
judge later stated that he agreed with the jurors’ assessment, and imposed a sentence of death. 
On direct appeal, the Supreme Court of Missouri rejected petitioner’s Ring argument and
concluded that the jury, not the judge, made all of the factual findings necessary for a death
sentence under the Missouri law.  The federal district court disagreed, holding that the state
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court’s decision was contrary to and involved an unreasonable application of clearly
established federal law.  The court explained that “all the jury verdict said was that the jury
had not unanimously determined that mitigating facts outweighed the aggravating factor.  This
is merely a finding of what the jury did not find – it does not tell us whether the factual
finding under the statute was made.  It may be that eleven jurors found mitigating facts did
outweigh aggravating factors:  one person voting the other way would mean that the finding
was not unanimous, which is what the verdict form asked.”  Id. at 895.  “Under Missouri law,
the weighing of mitigating and aggravating circumstances is a finding of fact.  Therefore, that
weighing should have been committed to the jury.  Because the judge could not have known
what the jury decided, he could not have relied upon it in imposing the death penalty, and so
he must have made the factual finding himself.  This violates the Sixth Amendment.”  Id. at
896.  

231) Gillam v. Cain, 2016 WL 3060254 (E.D. La. May 31, 2016).  The district court granted relief
on petitioner’s Miller v. Alabama challenge to his Louisiana life without parole (LWOP)
sentence for a second degree murder committed while he was a juvenile.  While there was no
longer any dispute over petitioner’s entitlement to relief from the sentence, the state
nevertheless contended that petitioner should be required to return to the state courts because
Montgomery v. Louisiana, 136 S.Ct. 718 (2016), changed the retroactivity law upon which
those courts previously relied to reject his claim, and in so doing rendered the claim
unexhausted, and because state lawmakers were considering a measure to make all juvenile
LWOP sentences parole-eligible, which would obviate the need for resentencing.  The district
court rejected both arguments.  With regard to exhaustion, the court held that “[t]he state
courts were given an opportunity to consider and apply the Supreme Court’s decision in
Miller” when petitioner sought relief from them, and that “Montgomery was not an
intervening change in federal law, but merely a clarification that Miller should apply
retroactively.” 2016 WL 3060254 at *5.  As to the possibility that a change in state law might
make petitioner parole-eligible, the district court was “not persuaded ... because, while the
state legislature has introduced bills to make juvenile offenders parole eligible, those bills
have not yet become law.” Id.  Finally, the court added that “equity and judicial economy
support granting the petition,” while “[r]equiring petitioner to return to state court to reassert
the same arguments he previously made would create an unnecessary procedural obstacle.” 
Id. at *6.  “Granting [the] petition,” the court concluded, “does not deprive the state court of
its right to determine the relief to which petitioner is entitled.” Id.  

232) Williams v. Davis, 192 F.Supp.3d 732 (S.D. Tex. 2016).  The district court granted relief on
petitioner’s Penry v. Lynaugh, 492 U.S. 302 (1989), claim because the pre-1991 Texas penalty
phase special instructions given to his jury did not permit full consideration of his evidence
of good character, education and remorse.  Petitioner was convicted of capital murder in
connection with the killing of a plain-clothes police officer in 1983. Texas law at the time
required the jury to determine petitioner’s sentence by answering three special issue
questions: whether (1) he acted deliberately; (2) he would be a future societal threat; and (3)
he acted unreasonably in response to provocation.  The jury could only consider mitigating
evidence through the special issue questions, and the jury did not have a special issue or jury
instruction that specifically told them to consider mitigating evidence. 

Petitioner claimed that his jury could not give full effect to the mitigating evidence
he presented. Specifically, he contended that the jury did not have a vehicle to consider
mitigating evidence showing that he was remorseful after the killing, and that he had
attempted to better himself through education.  Applying Penry’s two-part inquiry, the district
court found that petitioner’s good character evidence was plainly relevant under the first step

Successful Cases - Other Claims  2084 -- DCT



of the analysis.  The district court then determined that the state court of criminal appeals’
adjudication of the second prong, which asks whether the defendant’s evidence had mitigating
dimension beyond the special issue questions posed to the jury, involved an unreasonable
application of Penry and its progeny, allowing the district court to review the claim on the
merits.  After noting the Fifth Circuit’s determination in Pierce v. Thaler, 604 F.3d 197 (5th
Cir. 2010), that good-character evidence “is not encompassed by the [pre-1991] special
issues,” the district court held that petitioner’s evidence of good character was not given
meaningful consideration and effect.  192 F.Supp.3d at 769.  The district court further
observed that petitioner’s evidence of remorse required a specific instruction or special issues
on mitigation evidence, but the 1983 special issues only gave the jury the ability to consider
remorse in the context of petitioner’s future dangerousness, his response to provocation, or
deliberateness. The court noted that “[r]emorse by definition follows action, which lessens
its impact on the question of whether he acted in just response to provocation or acted
deliberately. Questions relating to what happened before and during Williams's crime cannot
explain the full measure of how Williams felt afterward.”  Id. at 770. Furthermore, “[l]ike
evidence of educational efforts, testimony about remorse speaks to an inmate’s moral
character for which the special issue in 1983 at [petitioner’s] trial provided no meaningful
avenue for consideration.”  Id.  Thus, the omission of a mitigation question/special issues
required federal habeas relief.

233) Wright v. Wenerowicz, 2016 WL 3763056 (E.D. Pa. July 11, 2016), appeal dismissed, 2016
WL 9525221 (3rd Cir. Nov. 30, 2016).  The district court granted relief on the ground that
there was insufficient evidence to support petitioner’s Pennsylvania conviction for burglary
because, viewing the evidence in the light most favorable to the Commonwealth, no rational
finder of fact could have found the essential elements of the offense beyond a reasonable
doubt.  Petitioner was convicted of burglary, theft by unlawful taking, receiving stolen
property and criminal trespass. After filing appeals at the state level, petitioner filed a pro se
federal habeas petition raising six grounds for relief.  The federal  district court found that
under both federal (Jackson v. Virginia, 422 U.S. 307 (1979)) and state common law, the
prosecution was unable to prove each essential element of the offense of burglary beyond a
reasonable doubt, and therefore the highest state court’s disposition of the insufficiency of the
evidence claim involved an unreasonable application of Jackson.  Under the applicable state
burglary statute, a defendant must have the intent to commit a crime within the structure he
forcefully entered.  The court found that the prosecution was unable to establish petitioner’s
intent to commit a crime within the structure or that the he had forcefully entered into the
dwelling. The court noted that “[t]he commission of a crime in and of itself is not an adequate
basis on which to infer the requisite specific intent to commit that crime upon entry,” 2016
WL 3763056  at *5, and that the testimony of the victim did not establish that the petitioner
entered into the dwelling to commit a crime. Furthermore, the testifying victim specifically
noted that she did not know how petitioner gained entry and that she did not observe any
damage to her windows or doors.  Petitioner’s actions and statements once inside the premises
did not support an inference that he entered with the intent to commit a crime because he
intentionally woke up the victim, whom he knew, and had a conversation with her. The victim
also voluntarily escorted petitioner out of the premises.  “[T]aken together,” the court
concluded, “the evidence introduced at trial does not support an inference of the requisite
criminal intent.” Id. at 5.  The court ordered the release of petitioner from custody resulting
from the judgment of the conviction on the burglary count.

234) Hicker v. San Diego, 2016 WL 4126656 (S.D. Cal. Aug. 3, 2016).  The district court granted
relief in this DUI case after finding that the trial court had violated the Sixth Amendment’s
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Confrontation Clause when an analyst witness for the prosecution was permitted to testify
about the results of blood alcohol tests performed by another analyst who did not testify, and
the blood alcohol report was admitted into evidence. The district court found that the state
courts unreasonably applied the clearly established rule of Bullcoming v. New Mexico, 564
U.S. 647 (2011), and its progeny.   An analyst by the name of Carter conducted the analysis
of petitioner’s blood alcohol levels but did not testify at trial; instead, Peña, Carter’s
supervisor, testified about the laboratory report and protocol at trial.  The report contained the
findings of the analysis performed and a certification signed by Carter which “gave the
laboratory report a sufficient level of formality to render Carter’s notations within the report
testimonial.” 2016 WL 4126656 at *12.  The district court echoed Melendez-Diaz v.
Massachusetts, 577 U.S. 305 (2009), when it found that the representations made by Carter
under the penalty of perjury and attached to the forensic testing results through the
certification were “functionally identical to live, in-court testimony, doing precisely what a
witness does on direct examination.” Id.  The district court further found that the established
Supreme Court precedent “supports only the conclusion that Carter’s laboratory report
containing a testimonial certification created for the sole purpose of proving a particular fact
at trial and offered for the truth of the matter asserted is testimonial.”  Id.  The certified
laboratory report, coupled with petitioner’s lack of prior opportunity to confront Carter, and
absent a finding of Carter’s unavailability, made the admission of Peña’s testimony about the
lab report violate the Confrontation Clause. The court found that the error was not harmless
because under the facts of this case, the verdict of driving under the influence above the
state-specified blood alcohol level highlighted the significance of the laboratory report to the
jury.

235)  Campos v. Stone, 201 F.Supp.3d 1083 (N.D. Cal. 2016).  The district court granted relief in
this sexual molestation of a minor case after finding that petitioner's confession was
involuntary such that its admission violated the Fifth and Fourteenth Amendments, and that
the trial court did not properly weigh the totality of the circumstances surrounding the
interrogation.  During petitioner’s custodial interrogation, two investigators handcuffed him
to a table and “aggressively” questioned him.  The investigators convincingly offered a
fictitious scientific report that found petitioner’s DNA on the victim's genitals.  Petitioner
continuously denied touching the victim. As the intense interrogation continued, “[p]erhaps
a more sophisticated person would have continued to insist he never touched the victim’s
genitals, either accidentally or on purpose. But Campos had a third grade education from
Mexico. He had no prior experience with the criminal justice system, and clearly had
difficulty understanding the evidentiary concepts the officers introduced to him. It’s no
wonder, in light of the officer’s exhortations, that Campos eventually felt compelled to allow
for the possibility of an accidental touching.” 201 F.Supp.3d at 1087.  After insisting that
petitioner confess, the investigators were able to secure an admission that he may have
touched the victim’s genitals by accident.  A defense motion to suppress was denied, and the
confession became a focal point of the prosecution’s case at trial.  

After the state courts affirmed the conviction and the denial of the suppression
motion, the federal district court found that the conclusion that Campos’ statements were
voluntary was based on an unreasonable determination of the facts.  The court noted that the
state courts “mischaracterized what the officers were doing when they refused to accept
Campos’ denials that he touched [the victim],” and insisted that the officers “were merely
urging defendant to tell the truth.”  201 F.Supp.3d at 1096.  In fact, the officers’ actions were
“vastly and categorically different from merely urging a suspect to tell the truth in a vacuum.”
Id. at 1097. Reviewing the due process claim de novo, the court found that the confession was
involuntary after weighing the totality of the circumstances, including petitioner’s poor
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English skills, his lack of sophistication, the chaotic environment created during the
investigation, the officers’ hostility, and the phony scientific report that went beyond the
realm of mere deception, “particularly when the officers rely so heavily on that ruse, while
interrogating a suspect who was so unsophisticated.” Id. at 1098.  The district court also found
that the error was not harmless because of the prosecution’s repeated references to, and use
of, the confession throughout the trial and the fact that the confession played a salient role in
quelling serious doubts about the victim’s inconsistent statements.

236) Miller v. Beard, 214 F.Supp.3d 304 (E.D. Pa. 2016).  After determining that the procedural
bar relied upon by the state courts had not been firmly established and regularly followed,
such that merits review in federal habeas was appropriate, the district court granted relief on
petitioner’s claim that the colloquy which led to his waiver of jury sentencing at his
Pennsylvania capital trial was defective and therefore violated due process.  Evaluating the
colloquy at petitioner’s trial in light of Pennsylvania law governing penalty phase jury
waivers, the district court found the following deficiencies:

[T]he trial judge both failed to inform and misinformed Petitioner of the
unique procedures of jury sentencing. The trial judge did not explain that
while the entire jury must unanimously find an aggravating factor, the entire
jury would be required to consider and weigh a mitigating factor even if
found by only one member of the jury. The judge did not explain the crucial
difference between a trial jury and a sentencing jury, in that a hung
sentencing jury would automatically result in a life sentence as opposed to
a new sentencing proceeding. The trial judge’s declaration that Petitioner
was as likely to be sentenced to death by a judge as by a jury—which
requires that twelve individuals as opposed to one conclude that a death
sentence is appropriate—was also misleading.

214 F.Supp.3d at 356-57.  Based on these deficiencies, the district court held that petitioner’s
“waiver of a penalty phase jury was not knowing and voluntary under Pennsylvania law.” Id. 
at 357.  Following the prejudice inquiry specified by Taylor v. Horn, 504 F.3d 416 (3d Cir.
2007), the district court went on to conclude that petitioner was entitled to relief.  Id. at 358
(“While I do not and need not weigh in on whether a jury would not have reached a
unanimous death sentence, I do accept Petitioner’s position that it is more likely that one of
twelve jurors (as opposed to one judge) could have found that the evidence constituted a
catch-all mitigating circumstance under Section 9711(e)(8) or that the Section 9711(e)(3)
mitigator outweighed the aggravating factor.”).  [See also SUCCESSFUL CASES - INEFFECTIVE

ASSISTANCE ISSUES, supra (granting relief on claim that trial counsel was ineffective for
failing to consult expert to rebut prosecution’s evidence of rape, which provided basis for sole
aggravating factor supporting death-eligibility)]

237) Gardner v. Holland, 218 F.Supp.3d 1048 (N.D. Cal. 2016).  The district court granted relief
in this California sexual assault case, finding that the trial court’s refusal to allow cross-
examination on the complainant’s history of prostitution arrests and convictions violated the
Confrontation Clause, and that the California Court of Appeal’s decision affirming
petitioner’s conviction was “contrary to” clearly established federal law.  The charges against
petitioner arose out of an assault alleged to have occurred in 2002, a “cold case” DNA match
in 2008, and the complainant’s identification of petitioner in a 2010 photo lineup.  At trial in
2012, petitioner admitted sexual activity with the complainant but maintained that it had been
consensual and for money.  In support of that defense, he sought to show that she had been
arrested for prostitution fifteen times (and convicted six times) between 2004 and 2006, and
that one of those arrests (and convictions) occurred near the location of the alleged assault in
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this case.  The trial court excluded that evidence under state law and the court of appeal
affirmed, finding that the trial court had not abused its discretion and that this “necessarily”
meant there had been “no violation of [petitioner’s] constitutional rights to confrontation and
due process.” 218 F.Supp.3d at 1058. 

The federal district court began by determining that California Court of Appeal’s
treatment of the “Confrontation Clause analysis as coextensive with the state law evidence
question ... was contrary to clearly established law from the U.S. Supreme Court.”  218
F.Supp.3d at 1059; see also id. at 1059-60 (“Even when a state evidence rule permits the
exclusion of the evidence, a court conducting a Confrontation Clause analysis must go further
and determine that the restriction on the defendant’s right to confront the witness is not
‘arbitrary or disproportionate’ to the purposes the state evidence rule was designed to serve.”). 
Moving to the merits, the district court held that petitioner’s right to confrontation was
violated.  The court explained that the complainant’s story at trial might have given the jury
a “‘significantly different impression’” if her prostitution convictions had been made known.
Id. at 1062; see also id. at 1063 (“The importance of the prostitution evidence was not to show
that she consented or deserved to be sexually assaulted for the very reason that she was a
prostitute; rather, it would have been to make her testimony as to what occurred that night less
believable.”).  Finally, the district court held that the confrontation error was not harmless:

[T]he complainant ... was an indispensable witness. Without her testimony,
there would not have been a trial. The evidence about her prostitution
convictions was not cumulative of any other evidence at trial. There was
some evidence corroborating her testimony on some material points (...), but
on the focal question of whether it was rape or consensual sex, there was
only the rape exam evidence and that was not definitive. ... The prosecution’s
case was not weak, but was certainly not overwhelming—and it rested very
heavily on [the complainant’s] testimony.  ¶  ... Without the
prostitution-conviction evidence, there was little reason to discount her
testimony, other than a few inconsistencies ... that the prosecutor shrugged
off as owing to the passage of ten years between crime and trial.  * * * With
so little clear evidence as to whether it was rape or a dispute arising from
nonpayment for a prostitute, other than the sharply opposing testimony of the
complaining witness and defendant, the refusal to allow cross-examination
of the complaining witness about her prostitution activities and convictions
had a substantial and injurious effect in determining the jury’s verdict.

218 F.Supp.3d at 1064.

238) Harper v. Superintendent, 2017 WL 67618 (N.D. Ind. Jan. 6, 2017).  The district court
granted relief on petitioner’s sufficiency of the evidence challenge to his prison disciplinary
adjudication for “trafficking” arising out of an alleged unauthorized financial transaction with
his sister.  Before seeking federal review, petitioner filed an administrative appeal asserting
that he had no knowledge that an unauthorized financial transaction was an offense, it was not
listed in the statute, that he did not traffic anything, and that his sister never visited him.  The
prison board affirmed petitioner’s conviction based on an investigator’s written report, which
stated simply that the investigator “discovered [petitioner] was engaging in trafficking with
a person who is not an offender residing at the same facility, with the help of a civilian.” 2017
WL 67618 at *1.  Evaluating that conclusion under the rule that even “meager proof” is
enough to support the judgment of a prison disciplinary board, the district court held that the
conclusory investigator’s report in this case fell short.  The court noted that prison disciplinary
hearings are informal and “the hearing officer should have asked for more evidence explaining
the investigator’s conclusions.”  Id. at *2.  Without that additional information, the record did
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not demonstrate that there was even “some” evidence to find petitioner guilty.

239) Dumas v. Marchilli, 240 F.Supp.3d 255 (D. Mass. 2017).  The district court granted relief
on petitioner’s sufficiency of the evidence claim in this rape of a child case, finding that the
state courts unreasonably applied Jackson v. Virginia, 443 U.S. 307 (1979), when they
concluded that there was sufficient evidence to support a finding beyond a reasonable doubt
that the victim of a sexual assault was younger than sixteen.  At trial the victim testified that
her first sexual encounter with petitioner took place “in the springtime” when she was
“fifteen, sixteen.” 240 F.Supp.3d at 259.  When asked a series of follow-up questions, the she
stated, “I think I was fifteen,” but on cross-examination she testified it was possible she was
sixteen.  Id.  The victim turned sixteen in early April, and it was undisputed that all
subsequent sexual acts took place when she was sixteen.  The state courts rejected petitioner’s
argument that the evidence was insufficient to support a conviction of child rape, stating
“[e]xpressions of uncertainty in a victim’s testimony . . . go to the weight of the evidence and
are for the jury.” Id. at 260.  However, according to the district court, whether jurors may
weigh the evidence is not the relevant question under Jackson.  Instead, the question is
“whether the evidence is objectively weighty enough that a rational trier of fact could
conclude on the basis of that evidence that a necessary fact had been proven beyond a
reasonable doubt.”  Id.  Here, the victim’s own uncertain testimony was the only evidence
regarding her age at the time of the first incident.  The district court concluded that was not
enough to support a finding beyond a reasonable doubt that she was fifteen at the time, and
that petitioner’s “conviction on the indictment charging him with rape of a child was based
on insufficient evidence to establish all the necessary elements of that crime beyond a
reasonable doubt, and consequently, that conviction denied him the due process guaranteed
by the Fourteenth Amendment.” Id. at 261. 

240) Matthews v. Neven, 250 F.Supp.3d 751 (D. Nev. 2017).  The district court granted habeas
relief to this non-capital petitioner because the state court misapplied clearly established
federal law when it determined that two incidents of improper closing argument by the
prosecutor were harmless.  Petitioner and several co-defendants were charged with murder
and multiple related charges for shooting at a group of people, which resulted in one death. 
In closing argument, the prosecutor urged the jury to consider whether the defendants were
guilty based solely on their appearance, asking:  “How innocent do they look to you?  Take
a look over there.  How innocent do they look?”  250 F.Supp.3d at 763.  When the trial court
overruled defense counsel’s objection, the prosecutor continued:  “There’s nothing improper
about it.  Take a look at them.  Stare at them ....”  Id.  The prosecutor also commented on the
defendants’ clothing, stating, “Look at these two defendants.  What, you think they walk
around the street wearing those white shirts and ties?  Come on.”  Id.  Again, defense
counsel’s objection was overruled.  Additionally, the prosecutor chastised the defense for
questioning the qualifications and methodology of an expert on gunshot residue, telling the
jury, “[i]f we have the wrong guys, and it’s not them, why do they care so much about gunshot
residue being found on the gloves?” Id. at 764.  On appeal, the Nevada Supreme Court
concluded that both lines of argument were improper but found the errors harmless.  

The federal district court agreed with the state court that the prosecutor’s arguments
were improper because (1) a criminal defendant is entitled to have his guilt or innocence
determined solely on the basis of the evidence introduced at trial, and petitioner’s physical 
appearance at trial in this case was not evidence; and, (2) a criminal defendant is also entitled
to cross-examine prosecution witnesses and doing so is not evidence of consciousness of guilt.
Turning to the state court’s harmlessness finding, the district court determined that the
standard applied by the state court “was more deferential than the standard announced in
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Chapman v. California, 386 U.S. 18, 24 (1967),” and that use of that standard was contrary
to clearly established federal law.  The district court then found that the prosecutor’s
arguments rendered the trial fundamentally unfair and harmful under the Brecht v.
Abrahamson standard because: (1) the trial court overruled the objections and did not give
curative instructions; (2) the prosecutor made the improper arguments in rebuttal, so there was
no opportunity for the defense to respond to them; and, (3) the evidence against petitioner had
obvious weaknesses including that there was no physical evidence directly linking him to the
crime, he did not closely match the descriptions of the assailants given by the victims who
testified at trial, and the two witnesses who linked petitioner to the crime were subject to
extensive, rather effective, cross-examination.

241) Castellanos v. Kirkpatrick, 2017 WL 2817048 (E.D.N.Y. June 29, 2017), appeal withdrawn,
2017 WL 7058071 (2nd Cir. Oct. 11, 2017).  The district court granted relief on petitioner’s
Brady v. Maryland claim in this New York child sexual abuse case, finding that the
prosecution violated due process by failing to disclose that the police investigator who took
a written confession from petitioner – who was illiterate – had been found to have coerced
false confessions in multiple other cases, had been sued for coercing or falsifying confessions
on at least four different occasions, and had been investigated by internal affairs for such
actions on at least six different occasions.  While the state courts had found that the
undisclosed information was favorable and had been suppressed, they denied relief on the
ground that it was nevertheless immaterial.  The federal district court disagreed and held that
the state court’s denial was contrary to or involved an unreasonable application of federal law. 
The court explained that the undisclosed information would have been useful to attack the
validity of petitioner’s confession, which – apart from the alleged victim’s unsworn account,
which could not have been the only basis for a conviction as a matter of state law – was the
only direct evidence linking petitioner to the crime.

242) Ayala v. Lewis, 2017 WL 4551933 (N.D. Cal. Oct. 11, 2017).  The district court granted
relief on the ground that the California state court’s refusal to hold a hearing to inquire into
concerns expressed by jurors at petitioner’s trial for an allegedly gang-related murder was
contrary to Remmer v. United States, 347 U.S. 227 (1954).  The issue arose when jurors
expressed fear of walking to the parking garage because they allegedly observed individuals
associated with the defense staring at them and milling about the jury assembly area. 
According to the state appellate court, the bailiff reported to the trial judge that two female
jurors became concerned after seeing a witness and “one or two other people” watching them
get into their cars at the end of the day.  The jury also told the bailiff that petitioner’s mother
and her family members had been present in the jury area.  The trial court arranged for the
jurors to be escorted to their cars that evening and then told counsel about these events the
next day.  Defense counsel moved for a mistrial, or in the alternative, requested an evidentiary
hearing under Remmer.  The trial court denied both motions, stating “I cannot see what an
evidentiary hearing would add to our factual background.  There’s grave danger in that [an]
evidentiary hearing compounds whatever problem, if any, we already have.” 2017 WL
4551933 at *8.  Instead, the trial court arranged for the jurors to park in a new location and
told them this was a “routine precaution,” informed them that the defendant’s father had been
called for jury service, so his mother likely had a valid reason for being near the jury assembly
room, admonished them not to consider the presence or absence of any family members or
persons associated with the trial in their decision-making, and asked them to inform the court
if, at any time, they felt unable to decide the case fairly and impartially.  On appeal, the state
court held that the trial court did not err in refusing to question the jurors and there was no
substantial likelihood of prejudice from these incidents. 
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Petitioner sought federal habeas relief and the district court held that the state court’s
decision was contrary to Remmer and unreasonable in light of the content and seriousness of
the allegations.  In fact, the record reflected that the allegations were far more serious than
what the state appellate court represented.  According to the record, the jury foreman advised
the bailiff that at least four jurors said they were afraid for their safety and asked if the court
could “secure their safety.” 2017 WL 4551933 at *11.  Two female jurors said that “on
several occasions,” they saw a defense witness, his wife, and another man standing next to
their car and watching them leave for the day. The jurors also said that the defendant’s mother
was down in the jury room “on more than one occasion” and there were other family members
that had been down in the jury room. Id. According to the district court, once the jury
specifically articulated and expressed fear, the “low threshold” for demonstrating a “credible
risk” of prejudice was easily satisfied.  Id. (quoting Tarango v. McDaniel, 837 F.3d 936, 949
(9th Cir. 2016)).  The district then explained that the trial court misperceived the threshold
requirement to conduct a hearing to “determine the circumstances [of the allegedly improper
contact], the impact thereof upon the juror, and whether or not it was prejudicial, in a hearing
with all interested parties permitted to participate.” Id. (quoting Remmer, 347 U.S. at
229-230)).  The court then added that arranging for the jurors to park in a new location may
actually have heightened the possibility of prejudice because it reaffirmed the jurors’ safety
concerns, and the trial court’s instructions focused on two isolated incidents rather than the
“several” incidents reported to the bailiff.  Finally, the court observed that the state had not
been able to demonstrate that the trial court’s error was harmless.  Because the parties agreed
that, given the passage of time, an evidentiary hearing would be pointless, the court granted
a new trial. 

243) Crespin v. Ryan, 2017 WL 5172301 (D. Ariz. Nov. 8, 2017).  The district court granted relief
on petitioner’s Miller v. Alabama, 567 U.S. 460 (2012), challenge to his negotiated life
without parole sentence for a murder committed when he was sixteen.  At the time of the plea,
the sentencing range was death, natural life, or life without parole until at least 25 years, and
the parties stipulated to a sentence of natural life as part of his plea agreement.  After Miller
was decided, petitioner sought state post-conviction relief.  The state trial court dismissed, and
the state appellate courts declined to overturn that disposition. 

On federal habeas review, the district court began by rejecting the state’s argument
that petitioner’s guilty plea precluded review of his habeas claims, because petitioner was not
challenging his underlying conviction and instead challenged only the sentence imposed. 
Next, the district court concluded that the Arizona Court of Appeals made an unreasonable
determination of the facts in light of the evidence before it when it concluded that the
sentencing court understood there were multiple sentencing options for first-degree murder
and considered them in the context of petitioner’s character, age and nature of the offense. 
On the contrary, the record indicated that petitioner’s plea agreement required that he be
sentenced to life without the possibility of parole, and at the sentencing hearing, the trial court
explicitly stated that, no matter what evidence was presented, petitioner would receive a
natural life sentence with no possibility of parole.  In fact, prior to allowing testimony from
petitioner’s family members, the trial court made that clear:  “Before they start, the Court
wants to make sure the family members understand that there is no sentence to be given other
than what's called for in the plea agreement.” 2017 WL 5172301 at *4.  There was no
evidence that the trial court considered evidence of petitioner’s age or character.  Thus, the
state court’s conclusion that the trial court complied with Miller’s directives was
unreasonable.

244) Ewing v. Horton, 2017 WL 5564603 (E.D. Mich. Nov. 20, 2017).  The district court granted
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relief on petitioner’s claim that he was denied a fair trial as a result of the jury’s acquisition
of extraneous information.  Petitioner was charged with first-degree murder and related crimes
for his alleged involvement in a gang-related shooting with two co-defendants.  After two
days of deliberations, the jury sent a note stating, “We have a question.  We have a serious
difference of opinion on the verdict that we do not believe we can overcome.  Can we declare
a hung jury?”  2017 WL 5564603 at *3.  The trial court denied defense counsel’s request for
a deadlock instruction and told the jury to continue deliberating.  The next day, the jury found
petitioner guilty as charged.  Petitioner later moved for a new trial based on an affidavit from
a juror who reported that other jurors had introduced Facebook information regarding
petitioner’s online history and information regarding an online eulogy for the victim, as well
as internet search results concerning gang information, and discussed issues regarding gang
signs, activities and “pecking orders.”  Although the prosecution conceded the need for an
evidentiary hearing, the trial court denied the motion without a hearing on the ground that the
jury had not been exposed to any extraneous information that was not already presented at
trial.  The Michigan Court of Appeals later found that the jury was exposed to extraneous
information, but declared the error harmless because there was no evidence that the eulogy
was discussed by the jury or that the information regarding “gang codes” was shared or
discussed in any detail.  

In federal habeas proceedings, the district court concluded that the state court’s
findings were unreasonable.  The court expressed “serious doubts that the jurors did not
discuss the internet research that was brought into jury deliberations by two jurors.” 2017 WL
5564603 at *6.  The court also noted that the juror affidavit did not contain any information
about the extent of the jury’s discussions of the extraneous information, but the trial court
erred in denying an evidentiary hearing, and “[c]onsidering the fact that the jury sent a note
the day before stating that it was deadlocked with a serious difference of opinion, this Court
could infer that each piece of extraneous evidence brought in by [the other jurors] was
discussed prior to reaching a guilty verdict the following day.” Id.  Additionally, while the
Michigan Court of Appeals concluded that the information related to the “gang pecking order”
was merely duplicative of trial testimony, the district court found that conclusion
unreasonable because it ignored the remaining portion of the juror affidavit, which reported
that the juror who conducted the internet research had used the results to support a theory of
petitioner’s culpability. The district court went on to grant relief after concluding that the
error could not be classified as harmless.

245) Noguera v. Davis, 290 F.Supp.3d 974 (C.D. Cal. 2017).  The district court granted relief in
this California capital case because petitioner’s trial counsel had an undisclosed, un-waived
conflict of interest throughout the pre-trial and trial proceedings.  Counsel had previously
represented petitioner’s mother in her “bitter and acrimonious” divorce from petitioner’s
father, during which he became privy to confidential information regarding their household
and the emotional problems of both of petitioner’s parents.  Counsel was unable to present
evidence of petitioner’s home life because to do so would have violated his on-going duty of
loyalty to petitioner’s mother.  Additionally, petitioner’s mother was paying petitioner’s legal
fees; she retained counsel on the condition that he not bring out any of the family’s problems
and specifically instructed counsel not to use any of the information he learned during the
divorce proceedings.  Counsel never explained or sought a waiver of the resulting conflict.
The facts demonstrating the conflict were presented to the California Supreme Court via two
state habeas petitions, both of which were summarily denied. 

The federal district court began by finding that the state court’s summary rejection
of petitioner’s conflict claim “were based on ‘an unreasonable application of clearly
established federal law’ or an ‘unreasonable determination of the facts’ within the meaning
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of § 2254(d), and are not entitled to AEDPA deference.”  290 F.Supp.3d at 1009; see also id.
(“The evidence presented to the California Supreme Court ... indicated that [counsel] was
influenced in his basic strategic decisions by the interests of the third party who hired him,
petitioner’s mother. [Counsel] labored under an actual conflict of interest throughout his
representation of Petitioner, triggering the California Supreme Court’s duty to inquire
further.”).  Proceeding to de novo review of the merits, the district court found that counsel
operated under an actual conflict because he had an on-going ethical duty to petitioner’s
mother and she retained him specifically with the understanding that she would control the
defense.  Petitioner was adversely affected in three specific ways:  (1) counsel failed to attend
a pre-trial conference at which the case could have settled by a plea bargain only because
petitioner’s mother insisted she did not want petitioner to plead guilty because then everyone
would look at her as a bad mother; (2) counsel failed to investigate petitioner’s background
because his mother insisted that the trial strategy should be a claim of innocence, and nothing
else; and, (3) counsel presented only positive aspects of petitioner’s life, rather than his
struggles and challenges, because his mother wanted him portrayed in the most positive light. 
The district court concluded that counsel provided constitutionally deficient representation
throughout petitioner’s trial, and the appropriate remedy was a new trial free from the taint
which plagued all phases of the original trial.

246) Mendoza v. Holland, 2018 WL 540095 (N.D. Cal. Jan. 2018).  The district court granted
partial relief in this California child sexual assault case, finding that law enforcement violated
petitioner’s Fifth Amendment right to silence and that his prior counsel were ineffective for
failing to assert that violation as reversible error in state court proceedings.  Petitioner was
charged with multiple counts of sex offenses against three minors, whose testimony was –
apart from the challenged confession – the primary evidence against him.  A video of
petitioner’s post-arrest interview with police showed that an officer read him his Miranda
rights and then asked, “Do you want to discuss anything with us?”  Petitioner replied, “No
way.” The officer again asked, "No?” and petitioner answered, “Nah.” The officers then
proceeded with questioning about the allegations of sexual abuse and petitioner made multiple
incriminating statements which were later used against him at trial.  Neither trial counsel nor
direct appeal counsel challenged the admissibility of the statements, and an ineffective
assistance of appellate counsel claim was denied by a state habeas court on the ground that
petitioner had not been prejudiced because the remaining evidence was sufficient to support
his convictions.  

On federal habeas review, the district court determined that ineffective assistance of
prior counsel provided “cause” to overcome the default of petitioner’s Miranda claim, and
that the facts of petitioner’s interrogation demonstrated a clear violation of his Fifth
Amendment right to silence.  See 2018 WL 540095 at *18 (quoting Smith v. Illinois, 469 U.S.
91, 98 (1984)).  The court went on to hold that the error in admitting the tainted statements
was not harmless with respect to petitioner’s convictions relating to two of the three alleged
victims, since the prosecution’s case for those counts rested on the victims’ testimony (which
had some problems) and petitioner’s statements, and the prosecutor emphasized the latter. 
In reaching that conclusion, the court explained that the harm from admitting petitioner’s
statements was not neutralized  by his trial testimony containing similar admissions, since that
testimony was prompted by the existence of the unlawful statements.  
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